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THE ACTING JUDGES ACT (XVI OF 1867). i 


Short title given, Act 14 of 1897. 

[1st March , 1867. 

An Act to authorize the making of acting appointments to certain Judicial 
Offices. 

WHEREAS the Governor-General of India in Council or the Local Government, as 
the case may be, is empowered by divers enactments to 
Preamble. appoint the Judges of certain Courts in British India : 

And whereas it has been doubted whether he or it is empowered to appoint persons to 
-act temporarily as such Judges, and it is expedient to remove such doubts; It is 
hereby enacted as follows : — 


1 . In every case in which the Governor-General of India in Council, or the Local 
Government, as the case may be, has power under any 
Power to appoint acting or R e g U i a tion to appoint a Judge of any Court in 

ges ‘ British India, such power shall be taken to include the 

power to appoint any person capable of being appointed a permanent Judge of such 
Court, to act as Judge of the same court for such time as the Governor-General of 
India in Council or the Local Government, as the case may be, shall direct. Every 
person so appointed to act temporarily as a Judge of any such Court shall have the 
powers and perform the duties which he would have had and been liable to perform 
in case he had been duly appointed a permanent Judge of the same Court. 


Certain enactments to be 
construed as if they contained 
-a clause like section 1 of this 
Act. 


2. Every such Act and Regulation shall be constru- 
ed as if it contained a special clause to the purport or 
effect of the first section of this Act. 


THE ADMINISTRATOR GENERAL'S ACT (III OF 1913). 


S. 50 (2) am., Act X of 1914. 

S. 50 (2) rep. in pt., Act V of 1917* Sch. 

Am. by Act XXI of 1922. 

PREFATORY NOTE.— The jurisdiction of the Court to compel due administration of the 
estate of deceased persons has existed from a very early period. It seems to have been of gradual 
growth, and founded rather on the necessity of supplying the defects of the Courts of common law 
and the ecclesiastical courts, than on execution of trusts cognizable in equity alone. (Ency. of Laws 
of England, Vol. I, p. 176.) 


1 Short title, “The Acting Judges Act, 1867.” 
See the Indian Short Titles Act (XIV of 1897;. 
The bill which was passed on the 1st March, 
1867, and published as Act XVI of 1867, was 
introduced and passed at one sitting. See the 
Proceedings in Council published in Gazette of 
India, 1867, Supplement, p. 180. This Act has 


been declare, by notification under s. 3 ( a ) of 
the Scheduled Districts Act (XIV of 1874), to 
be in force in the following Scheduled Districts, 
namely The Districts Hazaribagh, Lohardaga 
and Manbhum, and Pargana Dhalbhum and the 
Kolhan in the District of Singbhum — see Gazette 
of India, 1881, Pt. I, p. 504. 
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In ancient times, when a man died without making any disposition of sach of his goods as 
were testable, it is said that the king, who is parens patriae , and has the supreme care to provide for 
all his subjects, used to seize the goods of the intestate, to the intent that they should be preserved 
and disposed for the burial of the deceased, the payment of his debts, to advance his wife and 
children, if he had any, and if not, those of his blood. This prerogative the king continued to 
exercise for some time by his own Ministers of Justice, and probably in the County Court, where 
matters of all kinds were determined, and it was granted as a franchise to many lords of manors, and 
others, who had, until the passing of the Court of Probate Act, a prescriptive right to grant adminis- 
tration to their intestate tenants and suitors in their own Courts Baron and other Courts. Afterwards 
the Crown, in favour of the Church, invested the prelates with this branch of the prerogative ; for it 
was said, notie could be found more fit to have such care and charge of the transitory goods of the 
deceased than the Ordinary, who all his life had the cure ahd charge of his soul. ( Williams on Exe- 
cutors ii th Edit. 312, 313). 

The flagrant abuses of this power by the ecclesiastical courts occasioned the Legislature to 
interpose, in order to prevent the Ordinaries from keeping any longer the administration in theii own 
hands, or those of their immediate dependents and therefore S. 31, Edn. Ill, St. 1 , was passed. 

The term “Administration” applied broadly denotes the management of an estate by a person 
appointed by authority of law' to take charge thereof in place of the proper owner. ( Ame. Cyc. Vol. 1. 
— "TttUy Administration ” Popular Ed. Book /, p. 796.) 

Referring to the origin of the office of Administrator-General in British India, Mr. Kenny in 
his book on Administration Practice in British India says : — “ The office of the Administrator- 
General in this country grew out of the Mercantile and Trading Community in Bengal, whose interest 
were safeguarded by the Charter establishing the Supreme Court of Judicature at Fort William in 
Bengal, dated the 26th March, 1774. Its functions have been developed, and regulated on lines which 
experience has shown to be necessary ; and it is an illustration of the adoption, and modification, to 
suit local circumstances, of those principles which underlie the law of trusts, and the law affecting 
the administration of the estates, of deceased persons”. 

The earliest office out of which the office of the Administrator-General was developed is that of 
the Ecclesiastical Registrar in Bengal. The first Parliamentary statute which dealt with the powers 
of Ecclesiastical Registrar in Bengal and the other provinces to obtain administiation to estates was 
39 and 40 Geo. Ill, Cap. 79. In order to understand the position of the Registrar under this statute, 
attention may be directed to Sec. XXI of the Act which reads as follows : — ‘‘And whereas great 
inconveniences have arisen from the practice of granting Letters of Administration by the said 
Supreme Court of Judicature at Fort William aforesaid in cases where the next-of-kin or any of the 
creditors of the deceased do not apply for the same, to persons calling themselves friends of the 
deceased. Be it therefore further enacted that from and after the first day of March which will be 
in the year of our Lord one thousand eight hundred and one, whenever any British subject shall die 
intestate within either of the presidencies of Fort William, Fort Saint George or Bombay, or the terri- 
tories subordinate to either of the said Presidencies or to become subordinate thereto, and on return 
of the citation to be issued from the proper Ecclesiastical Court, no next-of-kin or creditors shall 
appear and make out their claim to the administration of the effect of the intestate deceased to the 
satisfaction of the said Court, it shall and may be lawful for the Registrar of such Court, and he is 
hereby required and directed to grant such letters of administration and colligenda as to such Court 
shall seem meet, by virtue whereof such Registrar shall collect the assets of the deceased and shall 
bring them for safe custody into such Court and account for them regularly in like manner as is now 
by law provided in cases where assets are vested in the hands of any officer of the Court under or by 
virtue of the equitable jurisdiction of any such Court.” 

It was not long before it became necessary to further develop the law on the subject. To this 
end Stat. 53, Geo. Ill, Cap. 84, was enacted. 

The Registrar under the old Act, had not by any means such a monopoly of administration of 
estates as was at one time considered to be the case : but private administrators were not by any 
means subject to similar restrictions in regard to the question of the method of keeping and filing 
their accounts, etc. The precautions, however, above referred to prove to be quite inadequate. 

Gross irregularities and abuses were discovered in respect of estates under the charge of 
certain persons who held the office of Ecclesiastical Registrar, with the result that an order was 
passed by the Supreme Court on the 8th March 1848, appointing a Committee to enquire into the 
working of that office. The Committee so appointed, duly enquired into the working of the office, 
and presented their report on the 29th January, 1849. Among other things it proved the Registrars 
had abused their powers : that they had employed the monies in their hands in trade and that heavy 
losses had been incurred. 

The Government of India, in view of the disclosures above alluded to, considered it advisable 
Jo take steps to protect the interests of the beneficiaries and next of kin of persons dying intestate as 
well as those who left wills, and after some consideration it was resolved that a public official should be 
appointed, who would protect the property of persons dying in cases where no steps were taken by the 
next of kin (if any) or where the next of kin were resident out of British India. It was also consider- 
ed advisable to give such official power to deal with the estates of persons who had left wills where 
either the beneficiaries under the will were resident out of British India, or where they, or the execu- 
tors named, took no steps to protect the estate. After carefully considering the position of matters' 
the Government of India passed Act VII of 1849, which may be termed the first Administrator- 
General’s Act in British India. 

The next was Act II of 1850 (passed on nth January, 1850) by which the Act of 1849 was 
extended to Madras and Bombay. It was provided that the rate of commission chained was not t Q , 
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be the same : that the Administrators -General of these two provinces were not to cease to hold the 
office of Ecclesiastical Registrar : and by Sec. 4 of the Act the Administrator-General was strictly 
prohibited from trading, etc. This Act remained in force until the year 1855 when a further Act 
was passed (Act VIII of 1855), which repealed both the last mentioned Acts. 

This Act (VIII of 1855) regained in force until the year 1867, when Act XXVI of 1867 was 
passed as a repealing and re-enacting Code relating to the subject. 

Act II of 1874, which was the Act in force, until it was repealed and re-enacted by the present 
Act was presented to the Legislative Council on the 27th January, 1874. It recited that having re- 
gard to the fact of certain amendments, and also to the fact that the Act of 1867 had already been 
amended by Act XIX of 1867 and Act V of 1870, it was thought advisable to repeal the then exist- 
ing Acts and re enact them, so as to have the law conveniently within the compass of one Act. The 
Act again came up for discussion on 10th February, 1874, when it was discussed and finally receiv- 
ed the assent of the Governor-General. 

In I913 it was thought expedient to consolidate Act II of 1874 and its several amending enact- 
ments, and also to make certain amendments in the law relating to the powers and duties of the 
Administrator-General, and this was effected by the Act which is now in force, Act III of 1913. (See 
Preface to Kinney’s Administration Practice in India ; Statement of Objects and Reasons ; Report of 
Select Committee and Proceedings in Council). 
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33. Administrator-General not bound to grant 
certificate unless satisfied of claimant’s title, etc. 

34. Effect of certificate. 

35. Revocation of certificate. 

36. Surrender of revoked certificate. 
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Sections. 

37. Administrator-General not bound to take 
out administration on account of assets for which 
he has granted certificate. 

38. Transfer of certain assets from British 
India to executor or administrator in country of 
domicile for distribution. 

(f) Lt ability. 

39 » Liability of Government. 

40. Creditors* suits against Administrator- 
General. 

4i» Notice of suit not required in certain 
cases. 

TART IV. 

Fees. 

42. Fees. 

43. Disposal of fees. 

PART V. 

Audit of the Administrator-General’s 
accounts. 

44. Audit of Administrator-General’s Accounts. 

45. Auditors to examine accounts and report 
to Government. 

46. Power of auditors to summon and exa- 
mine witnesses and to call for documents. 

47» Costs of audit, etc. 

PART VI. 

Miscellaneous. 

48. General powers of administration. 


Sections. 

49. Power of person beneficially interested to 
inspect Administrator-General^ accounts, etc.* 
and take copies. 

50. PoWer to make rules. 

51. False evidence. 

52. Assets unclaimed for twelve years to be 
transferred to Government. 

53. Mode of proceeding by claimant to reco- * 
ver principal money so transferred. 

54. District Judge in certain cases to take 
charge of property of deceased person, and to re- 
port to Administrator-General. 

55. Succession Act and Companies Act not to 
affect Administrator-General and saving of pro- 
visions of Presidency Police Acts as to petty 
estates. 

56. Order of Court to be equivalent to decree. 

57. Provision for administration by Consular 
Officer in case of death in certain circumstances 
of foreign subject. 

58. Division of Presidency into Provinces. 

59. Saving of provisions of Indian Registra- 
tion Act, 1908. 

60. Repeals. 


THE SCHEDULE.— Enactments 
Repealed. 


THE ADMINISTRATOR-GENERAL’S ACT (III OF 1913).i 

[27 th February , 1913. 

An Act to consolidate and amend the law relating, to the office and duties of 
Administrator ‘General. 

WHEREAS it is expedient to consolidate and amend the law relating to the 
office and duties of Administrator-General ; It is hereby enacted as follows : — 

PART I. 

Preliminary. 

Short title, extent and com- 1. ( 1 ) This Act may be called Th6 ADMINISTRA- 

roencement, TOR-GENERAL’S ACT, 1913. 

(2) It extends to the whole of British India, including the Sont hal Parganas 
and British Baluchistan, and applies also to all British and Indian su bjects of His 
Majesty in the territories of Native States in India. 

(3) It shall come into force on such date 1 2 as the Governor- General in Council 
may, by notification in the Gazette of India, direct. 

Interpretation clause. . 2 ' In this Act - unless there is anything repugnant 

in the subject or context, — 

(1) “ assets ” means all the property, moveable and immoveable, of a deceased 
person, which is chargeable with and applicable to, the payment of his debts and 
legacies, or available for distribution among his heirs and next-of-kin : 

(2) “ exempted person '* means an Indian Christian, a Hindu, Muhammadan, 
Parsi or Buddhist, or a person exempted under S. 332 of the Indian Succession Act, 
1865, from the operation of that Act : 

(3) “ Government ” means the Governor-General in Council, so far as the Act 
relates to the Presidency of Bengal and the Local Governments of Madras and Bom- 
bay respectively, so far as the Act relates to those Presidencies : 


1 For Statement of Objects and Reasons, see and 64. 

Gazette of India, 1912, Pt. V, p. 188 ; for Report Sec, 1 (8). — 2 The ist April, I9i4» se * 

of Select Committee, see ibid., 1913, Pt, V, p. 3 : Gazette of India, 1914, Pt I, p. 365* 

and for Proceedings in Council. See ibid., 1912, Sec. 2 (1). — Assets ” meaning of see A.I.R. 

Pt. VI, p. 697, a ndibid., 1913, Pt. VI, pp. 14, 28 1926 Mad. 1026 : 97 I. C. 722 : 51 M. L. J. 334, 
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(4) “ Indian Christian ” means a Native of India who is or in good faith claims 
to be of unmixed Asiatic descent, and who professes any form of the Christian religion : 

(5) “Letters of Administration ” includes any letters of administration whether 
general or with a copy of the witt annexed, or limited in time or otherwise : 

(6) 44 next-of-kin” includes a widower or widow of a deceased person, or any 
other person who by law would be entitled to letters of administration in preference to 
a creditor or legatee of the deceased : 

(7) “ Official Gazette ” means, in the case of the Presidency of Bengal, the 
Gazette of India, and in the cases of the Presidencies of Madras and Bombay, the 
Fort St. George and Bombay Government Gazettes, respectively : 

(8) 44 Prescribed ” means prescribed by rules under this Act : 

(9) M “ Presidency of Bengal ” includes the territories for the time being under 
the government of the Governor of Fort William in Bengal in Council, the United 
Provinces of Agra and Oudh, the provinces of the Punjab, Burma, Bihar and Orissa, 
the Central Provinces, Assam, the North-West Frontier Province, the province of 
Delhi, Ajmer and Merwara, the Andaman and Nicobar Islands, and such of the terri- 
tories of Native States aforesaid as the Governor-General in Council may, by notifica- 
tion 1 in the Gazette of India, direct : — 

( b ) “ Presidency of Bombay ” includes the territories for the time being under 
the government of the Governor of Bombay in Council the Province of British Balu- 
chistan, and such of the territories of Native States aforesaid as the Governor-General 
in Council may, by notification in the Gazette of India, direct : 

(c) Presidency of Madras ” includes the territories for the time being under 
the Government of the Governor of Fort St. George in Council, the province of Coorg, 
and such of the territories of Native States aforesaid as the Governor-General in 
Council may, by notification in the Gazette of India, direct : 

(10) 44 Presidency ” means any of the Presidencies mentioned in clause (9). 

(11) “ Revenues of the Government”, means, in respect of any part of India, in 
which the powers and duties of government under this Act are exercised and dischar- 
ged by a Local Government, the revenues allocated to that Government under tl\e 
Government of India Act. 

PART II. 

The Office of Administrator-General. 

Appointment and designation 3 . (i) In each of the Presidencies of Bengal, 

of the Administrators- General Madras and Bombay, the Government shall appoint an 
in the three Presidencies. Administrator-General. 

(2) No person shall be appointed to the office of Administrator-General of any 
of the said Presidencies who is not — 

(a) a Barrister ; or 

( b ) an Advocate, Attorney, or Vakil enrolled by a High Court ; or 

(c) a person holding the office of Deputy Administrator-General at the com- 
mencement of this Act. 

(3) The said Administrators-General shall be called respectively the Adminis- 
trator-General of Bengal, the Administrator-General of Madras, and the Administrator- 
General of Bombay. 

4 . The Government may appoint a Deputy or Deputies to assist the Administra- 
tor-General ; and any Deputy so appointed shall* subject 
Appointment and powers of tQ t k e con t ro ] 0 f the Government and the general or 

General. 1 y ministra orb special orders of the Administrator-General, be competent 

to discharge any of the duties and to exercise any of the 
powers of the Administrator-General, and when discharging such duties or exercising 
such powers shall have the same privileges and be subject to the same liabilities as 
the Administrator-General. 


Sec. 2 (9). — 1 For notification under this sec- vinces constituted for the purposes of the Act, 

tion in conjunction with section 58 including cer- see Gazette of India, 1914, rt. I, p. 781. 

tain native States in the presidencies and pro- Sec. 2 (11), — Added by Act XXI of 1922, S.s» 
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5. The Administrator-General shall be a corporation 
Administrator-General to be so j e ^ name 0 f the Administrator- General of the Pre* 

p^uaT succession ' and official sidency for which he is appointed and, as such Adminis- 
seal, and to sue and be sued in trator-General, shall have perpetual succession and an 
his corporate name. official seal, and may sue and be sued in his corporate 

name. 

PART III. 

Rights, Powers, Duties and Liabilities of the Administrator-General. 
(a) Grants of Letters of Administration and Probate . 

6 . So far as regards the Administrator-General of 
As regards Administrator- any p res idency, the High Court at the Presidency town 

flwcHown^to be r deemed a shall be deemed to be a Court of competent jurisdiction 
Court of competent jurisdic- for the purpose of granting probate or letters of adminis- 
tion for the purpose of grant- tration under any law for the time being in force whereso- 

mg probate or letters of admi- ever W 2 thin the Presidency the estate to be administered 
nistration. . 

is situate. 

7. Any letters of administration, which are granted 
Admmistrator-General en- a f ter t he commencement of this Act by the High Court at 

tion, unless granted to next-of- any Presidency-town, shall be granted to the Adfnmistra- 
kin. tor-General of the Presidency, unless they are granted to 

the next-of-kin of the deceased. 

Administrator-General en- 8. The Administrator-General of the Presidency 

t!on*in 'preference^ to^redftor' * ha11 be deemed by all the Courts in the Presidency to 
ion-universal legatee or have a right to letters of administration other than letters 
friend. pendente lite in preference to that of — 


As regards Administrator- 
General, High Court at Presi- 
dency-town to be deemed a 
Court of competent jurisdic- 
tion for the purpose of grant- 
ing probate or letters of admi- 
nistration. 


Administrator-General en- 
titled to letters of administra- 
tion, unless granted to next-of- 
kin. 


Administrator-General en- 8. The Administrator-General of the Presidency 

tionin 'preference^ to" ® ha11 be deemed by all the Courts in the Presidency to 
non-universal legatee or have a right to letters of administration other than letters 
friend. pendente lite in preference to that of — 

(a) a creditor ; or 

(b) a legatee other than an universal legatee ; or 

(c) a friend of the deceased. 

.SStfSTS'SSS „ 9- I| pe-so.. not M« « exempted *,*». 

sons other than exempted per- has died leaving within any Presidency assets exceeding 
sons. the value of [two thousand] 1 rupees, 

and if no person to who any Court would have jurisdiction to commit adminis- 
tration of such assets has, within one month after his death, applied in such Presi- 
dency for probate of his will, or for letters of administration of his estate, 

the Administrator-General of the Presidency in which such assets 
are shall, subject to any rules made by the Government, within a reasonable time 
after he has had notice of the death of such person, and of his having left such 
assets, take such proceedings as may be necessary to obtain from the High Court at 
the Presidency-town letters of administration of the estate of such person. 

10 . Whenever any person has died leaving assets within the local limits of the 
„ 4 . , . . . ordinary original civil jurisdiction of the High Court at a 

tor-G*neral Pres >dency-town, the Court, on being satisfied that danger 

ministration. 1S to be apprehended of misappropriation, deterioration or 

waste of such assets unless letters of administration of the 


Sees. 6, 7 and 8. — As to who are next of kin. 
See Sue. Act XXXIX of 1925, S. 24 and notes 
thereunder in Madras Law Journal Edition of the 
same. Administrator-General can be granted 
letters of administration to estate of illegitimate 
persons, t Mad. H.C. t7 r; 11 Beng. L.R. App. 6. 
Administrator-General entitled to letters in prefer- 
ence to pecuniary legatee or even a creditor. 1 
Bom. 103 : ( see Sec. 8, cl. a). On these Sections 
see also 4 Cal. 770. Calcutta High Court cannot 
grant letters to attorney of executor of deceased 
in respect of assets in Punjab. Such letters can 
be granted to Administrator-General In Bengal. 
I B. L R/O.C.) 3 . 


Sec. 9. — 1 Substituted by Act XXXII of 1926. 
Effect of the section as to administration of es- 
tates of less than Rs. 1,000. See 1 Boub. 62 2. 
See also 6 Ind. Cas. 905 : 12 Bom. L. R. 471. 

Sec. 10. — Possession not to be taken by Ad- 
ministrator-General without previous order of 
court. 10 C. W. N. 241. As to the circumstances 
in which title of Administrator* General relates 
back to date of death of deceased, see B. H. C. 
(O. C.) 140. As to when Administrator-General 
can be directed to apply for administration. See 
1 M. H. C. 234. (Mere possibility of debts being 
barred by limitation, not sufficient ground — case 
under old Act.) 
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estate of such person are granted, may upon the application of the Administrator- 
General or of any person interested in such assets or in the due administration thereof 
make an order, upon such terms as to indemnifying the Administrator-General against 
costs and other expenses as the Court thiDks fit, directing the Administrator-General 
to apply for letters of administration of the estate of such person: 

Provided that in the case of an application being made under this section for 
letters of administration of the estate of an exempted person, the Court may refuse to 
grant letters of administration, if it is satisfied that such grant is unnecessary for the 
protection of the assets ; and in such case the Court shall make such order as to the 
costs of the application as it thinks fit. 


11 . (1) Whenever any person has died leaving assets within the local limits of 

the ordinary original civil jurisdiction of any of the said 
High Courts, 

and such Court is satisfied that there is no person 
immediately available, who is legally entitled to the 
succession to such assets, or that danger is to be appre- 
hended of misappropriation, deterioration or waste of such 
assets, before it can be determined who may be legally entitled to the succession 
thereto, or whether the Administrator-General is entitled to letters of administration of 
the estate of such deceased person, 


Power to direct Administra- 
tor-General to collect and hold 
assets until right of succession 
or administration is determin- 
ed. 


the Court may, upon the application of the Administrator-General or of any 
person interested in such assets, or in the due administration thereof, forthwith direct 
the Administrator-General to collect and take possession of such assets, and to hold, 
deposit, realize, sell or invest the same according to the direction of the Court, and in 
default of any such directions according to the provisions of this Act so far as the 
same are applicable to such assets. 

(2) Any order of the Court made under the provisions of this section shall entitle 
the Administrator-General, 

{a) to maintain any suit or proceeding for the recovery of such assets, and 

( b ) if he thinks fit, to apply for letters of administration of the estate of such 
deceased person, and 

(c) to retain out of the assets of the estate any fees chargeable under rules 
made under this Act, and to reimburse himself for all payments made by him in res- 
pect of such assets which a private administrator might lawfully have made. 


Grant of probate or letters 
of administration to person 
appearing in the course of 
proceedings taken by Admi- 
nistrator-General under sec- 
tions 9 , 10 and 1 1 . 


12 . If, in the course of proceedings to obtain letters 
of administration under the provisions of section 9, 
section 10, or section 11, any person appears and establish- 
es his claim — 


(а) to probate of the will of the deceased ; or 

(б) to letters of administration as next-of-kin of the deceased, and gives such 
security as may be required of him by law, 

the Court shall grant probate of the will or letters of administration accordingly, 
and shall award to the Administrator-General the cost of any proceeding taken by 
him, under those sections to be paid out of the estate as part of the testamentary or 
intestate expenses thereof. 


Sec. 11. — “Succession” in Sec. 11 should not 
be read as meaning intestate succession only. 
56 I. C. 431 : 24 C. W. N. 326. 

WHO CAN APPLY. — Direction to collect assets 
can be given under this Sec. to Administrator- 
General, not to a legal representative, 21 Bom. 
102; not to a creditor or debtor to estate. See 1 M. 
H. C. 234. Though an Administrator-General is 
appointed executor of a will he r an obtain an 
order to take possession of the assets before ap- 
plying for probate, $6 I.C, 431 *• 24 C.W.N. 326. 


see also 5 Cal. 770 Effect of grant of probate to 
Administrator-General. The mere handing over 
of the keys of the business premises to the Ad- 
ministrator-General implies a transfer of the 
estate. 25 I. C. 153: 16 M. L. T. 26. Adminis- 
trator-General not to take possession without 
orders of court previously obtained. 10 C.W.N. 
241. As to right of Administrator-General* to 
reimburse himself for costs. See io Bom. 350, see 
also 11 C. W. N. 123. On this Sec. See also 23 
Bom, 428: 8 Bom. 140, 
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13 . If, in the course of proceedings to obtain letters of administration under the 
provisions of section 9, section 10 or section 11, no person^ 
Grant of administration to appears and establishes his claim to probate of a will, or to 
Administrator-General in cer- a grant of letters of administration as next-of-kin of the 
tain cases. deceased, within such period as to the Court seems rea- 

sonable* 

or if a person who has established his claim to a grant of letters of administra- 
tion as next-of-kin of the deceased fails to give such security as may be required of 
him by law, 

the Court may grant letters of administration to the Administrator-General. 
Administrator-General not Nothing in this Act shall be deemed to preclude 

precluded from applying for the Administrator-General from applying to the Court for 
letters within one month after letters of administration in any case within the period of 
death * one month from the death of the deceased. 

(b) Estates of Persons subject to the Army Act [or the Air Force Act]A 
Act not to affect Regimen- IS. Nothing in this Act shall be deemed to affect 

tal Debts Act, 1893. the provisions of the Regimental Debts Act, 1893. 

16 . It shall not be necessary for the administratoi-General to take out letters 
of administration of the estate of any deceased person 
Letters of administration which is being administered by him in accordance with 

not necessary in respect of the provisions of the Regimental Debts Act, 1893, if the 
small estatates administered , c , . . , \ j 

by Administrator-General in value of such estate does not on the date when such aa- 

accordance with the regimen- ministration is committed to him exceed rupees one thou- 
tal Debts Act, 1893. sand, but he shall have the same power in regard to such 

estate as he would have had if letters of administration 


Letters of administration 
not necessary in respect of 
small estatates administered 
by Administrator-General in 
accordance with the regimen- 
tal Debts Act, 1893. 


had been granted to him. 


Recall of Administrator- 
General’s administration and 
grant of probate, etc., to 
executor or next-of-kin. 


17 . If the Administrator-General applies, in accord- 
Power to grant administra- ance with the provisions of the Regimental Debts Act, 

tor-General letters limited to x 89 3, for letters of administration of the estate of any 
purpose of dealing with assets r .l • r . l1 q 

in accordance with the Regi- Person subject to the Army Act, [or the air force ActJ 2 
mental Debts Act, 1893. the Court may grant to him letters of administration 

limited to the purpose of dealing with such estate in accord- 
ance with the provisions of the Regimental Debts Act, 1893. 

(c) Revocation of Grants. 

18 . If an executor or next-of-kin of the deceased, who has not been personally 

served with a citation or who has not had notice thereof 
Recall of Administrator- j n time to appear pursuant thereto establishes to the satis- 

SST2 probate, tra elc n . an to , faction f of , the Court a claim to probate of a will or to 
executor or next-of-kin, letters of administration in preference to the admmistra- 

tor-General, any letters of administration granted in 
accordance with the provisions of this Act to the Administrator-General may be 
revoked, and probate or letters of administration may be granted to such executor or 
next-of-kin as the case may be ; 

Provided that no letters of administration granted to the Administrator-General 
shall be revoked for the cause aforesaid, except in cases in which a will of the deceased 
is proved in the Presidency, unless the application for that purpose is made within six 
months after the grant to the Administrator-General and the Court is satisfied that 
there has been no unreasonable delay in making the application, or in transmitting the 
authority under which the application is made. 

19 . If any letters of administration granted to the Administrator-General in 

. accordance with the provisions of this Act or revoked, 
* °ir° bt mo^ g nnriln th e Court may order the costs of obtaining such letters of 
cation, be ordered to be paid administration, and the whole or any part of any fees 
to Administrator- General out which would otherwise have been payable under this Act,, 
of assets. together with the costs of the Administrator-General in 


Cost of obtaining adminis- 
tration, etc., may, on revo- 
cation. be ordered to be paid 
to Administrator- General out 
of assets. 


Sec. 14— 1 Added by Act X of 1927, 


Sec. 17.— 2 See 26 Ind. Cas. 792: L. J, 400* 
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After revocation, letter^ 
granted to Administrator- 
General to be deemed to him 
to have been voidable only. 


Payments made by adminis- 
trator-General prior to revoca- 
tion. 


any proceedings taken to obtain such revocation, to be paid to or retained by the 
Administrator-General out of the estate ; 

Provided that nothing in this Section shall affect the provisions of clause (c) of 
sub-section ( 2 ) of section n. 

20. If any letters of administration granted to the Administrator-General in 
accordance with the provisions of this Act are revoked^ 
the same shall, so far as regards the Administrator-General 
and all persons acting under his authority in pursuance 
thereof, be deemed to have been only voidable, except as 

to any act done by any such Administrator-General or 
other personas aforesaid, after notice of a will or of any other fact which would render 
such letters void : 

Provided that no notice of a will or of any other fact which would render any 
such letters void shall affect the Administrator-General or any person acting under his 
authority in pursuance of such letters unless, within the period of one month from the 
time of giving such notice, proceedings are commenced to prove the will, or to cause the 
letters to be revoked, and such proceedings are prosecuted without unreasonable delay. 

21 . If any letters of administration granted to the Administrator-General in accord- 
ance with the provisions of this Act are revoked, upon the 
grant of probate of a will, or upon the grant of letters of 
administration with a copy of the will annexed, all pay- 
ments made or acts done by or under the authority of the 

Administrator General in pursuance of such letters of administration, prior to the 
revocation, which would have been valid under any letters of administration lawfully 
granted to him with a copy of such will annexed, shall be deemed valid notwithstand- 
ing such revocation. 

(d) General. 

22. Whenever any Administrator-General applies for 
letters of administration in accordance with the provisions 
of this Act, it shall be sufficient if the petition required to 
be presented for the grant of such letters states, 

(7) the time and place of the death of the deceased to the best of the know- 
ledge and belief of the petitioner, 

07) the names and addresses of the surviving next-of-kin of the deceased if 

known, 

(tii) the particulars and value of the assets likely to come into the hands of 
the petitioner, 1 

C iv) particulars of the liabilities of the estate if known. 

23. ( 1 ) All probates or letters of administration granted to any Administrator- 
Probates or letters to be General shall be granted to him by that name, and all 

probates or letters of administration heretofore granted to 
the Ecclesiastical Registrar, or to the Administrator- 
General of any Presidency shall authorise the Administra- 
tor-Generfcl of the same Presidency to act as executor or 
administrator, as the case may be, of the estate to which 
such probate or letters relate. 


Administrator - General’s 
petition for grant of letters of 
administj ation. 


granted to Administrator-Gene- 
ral by his name of office, and 
powers of that officer in cases 
in vshich probate or letters of 
administration have been 
granted to the Ecclesiastical 
Registrar. 


Secs. 22 to 24. — As to vesting of estate in 
Administrator-General, see 26 I. C. 792 • 38 Mad. 
1134 : 27 M. L. J. 400. As to vesting of estate in 
successor of Administrator-General, see 33 Cal. 
713. Practice as to grapt of letters where 
properties are situated in different provinces, 
see I Cal. 52 : 24 W. R» 206. 

Suits by administrator-general.— 6V/ 
28 Bom. 529 : 30 Cal. 927. Administrator-General 
may sue and be sued in name of his office. See 
also 8 C. \V. N. at p. 93. 

Suits against administrator-Genefal. 


— See 6 M. H. C. Rep. 346: 25 Cal. 54. (Suit by 
creditor. See also 10 Cal. 929J. See also 38 Mad. 
500 : 22 I. C, 566. Suit under S. 26 for assets 
improperly distributed by Administrator-General 
is not suit for administration. 

powers of Administrator-General.— 

An Administrator-General takirg out Letters of 
Administration to the estate of a Hindu dying 
intestate can deal with it as if it were his own, be- 
cause the whole estate vests in him completely. 
38 M. 1134 : 26 I. C. 792 : 27 M. L. J. 400. An 
administration cannot be treated as closed untit 
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(2) All probates and letters of administration granted to the Ecclesiastical 
Registrar of any of the late Supreme Courts shall have the same effect in all respects 
as to any act hereafter done or required to be done under this Act as if they had been 
granted to the Administrator-General. 

24 . Probate or letters of administration granted by the High Court at any 

, , Presidency-town to the Administrator-general of any 

granted' TILS Presidency shall have effect ovft all the assets of the 
General. deceased throughout such Presidency, and shall be con- 

clusive as to the representative title against all debtors of 
the deceased and all persons holding such assets, and shall afford full indemnity to all 
debtors paying their debts and all persons delivering up such assets to such Adminis- 
trator-General : 

Provided that the High Court may direct, by its grant, that such probate or letters 
of administration shall have like effect throughout one or more of the other Presiden- 
cies. 

Whenever a grant is made by a High Court to the Administrator-General with 
such effect as last aforesaid, the Court shall send to the other High Courts a certificate 
that such grant has been made, and such certificate shall be filed by the Courts 
receiving the same. 

25 . (1) Any private executor or administrator may, with the previous consent of 

, . the Administrator-General of the Presidency in which any 

•'«««“ ;'. ,he r*? t ^ M 

under probate or letters. executor or administrator has obtained probate or letters 

of administration, are situate, by an instrument in writ- 
ing under his hand notified in the official Gazette, transfer the assets of the estate 
vested in him by virtue of such probate or letters to the Administrator-General by that 
name or any other sufficient description. 

(2) As from the date of such transfer the transferor shall be exempt from all 
liability as such executor or administrator, as the cases may be, except in respect of 
acts done before the date of such transfer, and the Administrator-General shall have 
the rights which he would have had, and be subject to the liabilities to which he would 
have been subject, if the probate or letters of administration, as the case may be, had 
been granted to him by that name at the date of such transfer. 

26 . (1) When the Administrator-General has given the prescribed notice for 
creditors and others to send in to him their claims against 
the estate of the deceased, he, shall, at the expiration of 

the time therein named for sending in claims, be at liberty to distribute the assets or 
any part thereof in discharge of such lawful claims as he has notice of. 

(2) He shall not be liable for the assets so distributed to any person of whose 
claim he had not notice at the time of such distribution. 

(3) No notice of any claim which has been sent in and has been rejected or 
disallowed in part by the Administrator-General shall affect him unless proceedings to 
enforce such claim are commenced within one month after notice of the rejection or 
disallowance of such claim has been given in the prescribed manner and unless such 
proceedings are prosecuted without unreasonable delay. 

(4) Nothing in this section shall prejudice the right of any creditor or other 
claimant to follow the assets or any part thereof in the hands of the persons who may 
have received the same respectively. 


Distribution of assets. 


every act necessary for its completion has been 
done and where, to realise his commission he 
sells an item which had been previously sold by 
the son of the deceased on attaining majority, 
the sale by the son was held a nullity. Ibid. There 
is no provision of law by which an insolvent’s es- 
tate in respect of which Letters of Administration 
have been granted to the Administrator-General, 
can be administered under that Law. 22 I. C. 


566 : 38 Mad. 500. An Administrator- General 
in such cases can claim no higher than the de- 
ceased himself and he has not the rights of either 
the trustee or Official Assignee in insolvency. 
Ibid . 

Secs. 2 $ and 26.— £**.8 C.W.N. 362 : 22 Ind. 
App. 107 : 22 Cal. 908 : 22 C. 107: 22 Bom. 1. 
See also 38 Mad. 500 noted under S. 24. 
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(5) In computing the period of limitation for any suit, appeal or application 
binder the provisions of any law for -the time being in force, the period between the 
date of submission of the claim of a creditor "to the Administrator-General and the 
date of the final decision of the Administrator-General on such claim shall be excluded. 

27. (1) When the Administrator-General has, so far as may be, discharged all 
the liabilities of an estate administered by him, he shall 

Trustee*"!™ trustee of^stts the / act in . the Official Gazette, and he may by an 

after completion of adminis- instrument m writing, with the consent of the Official 
tration. Trustee and subject to any rules made by the Government, 

appoint the Official Trustee to be the trustee of any assets 
then remaining in his hands. 

(2) Upon such appointment such assets shall vest in the Official Trustee as if 
he had been appointed trustee in accordance with the provisions of the Official Trus- 
tees Act, 1913, and shall be held by him upon the same trusts as the same were held 
immediately before such appointment. 

28. (1) The High Court at the Presidency-town 
*give° directions re^rdingTdm^ °" application made to it, give to the Administrator- 

nistration of estate. General of the presidency any general or special directions 

as to any estate in his charge or in regard to the adminis- 

tration of any such estate. 

(2) Applications under sub -section (1) may be made by the Administrator- 
General or any person interested in the assets or in the due administration thereof. 


29. (1) No Administrator-General shall be required 
requLd eC from Idm^Ltrator- h ? Court to enter into any administration-bond or to 
-General. give other security to the Court, on the grant of any letters 

of administration to him by that name. 

(2) No Administrator-General or Deputy Administrator-General shall be re- 

. . quired to verify, otherwise than by his signature, any peti- 
•to ^verified bj* AdSTa* tio " Presented by him under the provisions of this Act, 
-tor- General and his Deputy. and, the facts stated in any such petition are not within 

the Administrator-Generars own personal knowledge, the 
petition may be subscribed and verified by any person competent to make the verifi- 
•cation. 

(3) The entry of the Administrator-General by that name in the books of a 
Company shall not constitute notice of a trust, and a Com- 
pany shall not be entitled to object to enter the name of 
the Administrator-General on its register by reason only 
that the Administrator-General is a corporation and in 

'dealing with assets the fact that the person dealt with is the Administrator-General 
shall not of itself constitute notice of a trust. 

30. The Administrator-General may, whenever he desires, for the purposes of 
this Act, to satisfy himself regarding any question of fact, 
examine upon oath (which he is hereby authorised to ad- 
minister) any person who is willing to be so examined by him regarding such question. 

(e) Grant of Certificates . 


Entry of Administrator- 
General not to constitute 
notice of a trust. 


Power to examine on oath. 


31. Whenever any person has died leaving assets within any Presidency, and the 
Administrator-General of such Presidency is satisfied that 
In what case Administrator- ^ assets excluding any sum of money deposited in a 
•General may grant cemficate. Govemment Savings f Bank) or in any Prov ident Fund to 

which the provisions of the Provided Funds Act, 1897, apply, did not at the date of 


8eo. 99 .— As to mode of verification by Admi- L. R. 471 (sufficiency of Administrator-General's 
nistrator-General, see 26 Cal. 404. Set also 20 certificate in case of small estates of less than 
Gal. S79. Rs. 1. 000) ; 34 Bom. 506 (as to effect of Admi- 

Seei. 81 to 84. — See 6 Ind. Cas. 905 : 12 Bom. nistra tor- General’s certificate under S. 31.) 
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death exceed in the whole [two thousand] 1 rupees— in value, he may, after the lapse 
of one month from the death if he thinks fit, or before the lapse of the said month if 
he is requested so to do by writing under the hand of the executor or the widow or 
pther person entitled to administer the estate of the deceased, grant to any person,, 
claiming otherwise than as a creditor to be interested in such assets, or in the due ad- 
ministration thereof, a certificate under his hand entitling the claimant to receive the 
assets therein mentioned left by the deceased, within the Presidency to a value not 
exceeding in the whole one thousand rupees : 

Provided that no certificate shall be granted under this section — 

(t) where probate of the deceased's will or, letters of administration of his 
estate has or have been granted, or 

. (it) in respect of any sum of money deposited in a Government Savings 
Bank or in any Provident Fund to which the provisions of the Provident Funds Act, 
i 8 q 7 , apply. 

32 . If, in cases falling within section 31, no person claiming to be interested 

otherwise than as a creditor in such assets or in the due 
Grant of certificate to ere dr- administration thereof obtains, within three months of the 

oTcertain estates. * * ° death of the deceased a certificate from the Administra- 

tor-General under the same section, or probate of a will or 
letters of administration of the estate of the deceased, and such deceased was not an 
exempted person, or was an exempted person who has left assets within the ordinary 
original civil jurisdiction of the High Court, or within any area notified by the Govern- 
ment in this behalf in the official Gazette, the Administrator-General may administer 
the estate without letters of administration, in the same manner as if such letters had 
been granted to him ; 

and if he neglects or refuses to administer such estate, he shall, upon the appli- 
cation of a creditor, grant a certificate to him in the same manner as if he were inte- 
rested in such assets otherwise than as a creditor, 

and such certificate shall have the same effect as a certificate granted under 
the provisions of section 31, and shall be subject to all the provisions of this Act which, 
are applicable to such certificate : 

Provided that the Administrator-General may, before granting such certificate, 
if he thinks fit, require the creditor to give reasonable security for the due administra- 
tion of the estate of the deceased. 

33 . The Administrator-General shall not be bound to grant any certificate under 

section 31 or section 32 unless he is satisfied of the title 
Administrator-General not 0 f t h e claimant and of the value of the assets left by the 

less" satisfied 0 of^ claimant’s deceased within the Presidency either by the oath of the 
title, etc. claimant, or by such other evidence as he requires. 

34 . The holder of a certificate granted in accordance with the provisions of 

section 31 or section 32 shall have in respect of the assets 
Effect of certificate. specified in such certificate the same powers and duties, 

and be subject to the same liabilities as he would havtfhad or been subject to if letters 
of administration had been granted to him : 

Provided that nothing in this section shall be deemed to require any person 
holding such certificate, 

(a) to file accounts or inventories of the assets of the deceased before any 
Court or other authority, or 

( b ) save as provided in section 32 to give any bond for the due administra- 
tion of the estate. 

35 . The Administrator-General may revoke a certificate granted under the pro- 

visions of section 31 or section 32 on any of the following 
Revocation of certificate. groundSt nameIy 


Although the Limitation Act nowhere provided 
that time should cease to run upon a claim being 
filed or a certificate being issued by the Adminis- 
trator-General* yet claims covered by such a 


certificate containing a memorandum that alL 
debts will be paid as soon as possible, are not 
barred. 22 I.C. 262 (Cal.). 

See. 81.— 1 Substituted by Act XXXII of 1926^ 
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Surrender of revoked certi- 
ficate. 


(t) that the certificate was obtained by fraud or misrepresentation made to 

him, 

(*0 that the certificate was obtained by means of an untrue allegation of a 
fact essential in law to justify the grant though such allegation was made in igno^ 
'ranee or inadvertently. 

36 . (1) When a certificate is revoked in accordance with the provisions of sec- 
tion 35, the holder thereof shall, on the requisition of the 
Administrator-General, deliver it up to such Administra- 
tor-General, but shall not be entitled to the refund of any 

fee paid thereon. 

(2) If such person wilfully and without reasonable cause omits to deliver up 
the certificate, he shall be punishable with imprisonment which may extend to three 
months, or with fine which may extend to one thousand rupees, or with both. 

37 . The Administrator-General shall not be bound to take out letters of adminis- 
tration of the estate of any deceased person on account 
of the assets in respect of which he grants any certificate, 
under section 3 1 or section 32, but he may do so if he 
revokes such certificate under section 35 or ascertains 
that the value of the estate exceeded [two thousand] 1 
rupees. 


Administrator-General not 
bound to take out administra- 
tion on account of assets for 
which he has granted certifi- 
cate. 


38 . Where a person not having his domicile in British India has died leaving 

assets in any Presidency and in the country in which he 
Transfer of certain assets had his domicile at the time of his death, and proceed- 

or administrator in country of m S s for the administration of his estate with respect to 
domicile for distribution. assets in any such Presidency have been taken under sec- 
tion 31 or section 32, and there has been a grant of ad- 
ministration in the country of domicile with respect to the assets in that country, 

the holder of the certificate granted under section 31 or section 32, or the 
Administrator-General, as the case may be, after having given the prescribed notice 
for creditors and others to send in to him their claims against the estate of the deceas- 
ed, and after having discharged, at the expiration of the time therein named, such 
lawful claims as he has notice of, may, instead of himself distributing any surplus or 
residue of the deceased’s property to persons residing out of British India who are 
•entitled thereto transfer, with the consent of the executor or administrator, as the case 
may be, in the country of domicile, the surplus or residue to him for distribution to 
those persons. 

(f) Liability. 

39 . (1) The revenues of the Government [* *] shall be liable to make good all 

Liability of Government. s ? ms re Q uired to discharge any liability which the Admi- 
nistrator-General, if he were a private administrator, would 
be personally liable to discharge, except when the liability is one to which neither the 
Administrator-General nor any of his officers has in any way contributed, or which 
neither he nor any of his officers could, by the exercise of reasonable diligence have 
-averted, and in either of those cases the Administrator-General shall not, nor shall the 
.revenues [of the Government or ]2 of the Government of India, be subject to any 
liability. 

(2) Nothing in sub-section (1) shall be deemed to render [the Government or]$ 
the Government of India or the Administrator- General liable for anything done before 
the commencement of this Act, by or under the authority of the Administrator-General. 

40 . (1) If any suit be brought by a creditor against any Administrator-General, 
Creditors* suits against Ad- such creditor sha11 *>e liable to pay the costs of the suit 

minis trator-General. unless he proves that not less than one month previous to 

the institution of the suit he had applied in writing to the 
Administrator-General, stating the amount and other particulars of his claim, and had 


Sec. 37 .— 1 Substituted by Act XXXII of 1936. of 1922, S. 6 (a). 

Sec. 39 .— 2 The words ‘ of India * in ist brae- 3 Inserted by Act XXI of 1922, S. 6 U). 
ket omitted and 2nd bracket inserted by Act XXI 
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given such evidence in support thereof as, in the circumstances of the case, the Ad- 
ministrator-General was reasonably entitled to require. 

(2) If any such suit is decreed in favour of the creditor, he shall, nevertheless,, 
unless he is a secured creditor, be only entitled to payment out of the assets of the 
deceased equally and rateably with the other creditors. 

41. Nothing in section 80 of the Code of Civil! 
Procedure, 1908, shall apply to any suit against the Ad- 
ministrator-General in which no relief is claimed against 
him personally. 

PART IV. 

Fees. 

be charged in respect of the duties of the Administrator- 
General such fees, whether by way of percentage or other- 
wise, as may be prescribed by the Government : 

Provided that, in the case of any estate, the administration of which has been* 
committed to the Administrator-General before the commencement of this Act, the 
fees prescribed under this section shall not exceed the fees leviable in respect of suchi 
estate under the Administrator-General's Act, 1874, as subsequently amended : 

Provided further that, in respect of the duties of the Administrator-General* 
under the Regimental Debts Act, 1893, the fees prescribed in this section shall be 
determined in accordance with the provisions of that Act. 

(2) The fees under this section may be at different rates for different estates 
or classes of estates or for different duties, and shall, so far as may be, be arranged so- 
as to produce an amount sufficient to discharge the salaries and all other expenses in- 
cidental to the working of this Act (including such sum as Government may determine 
to be required to insure the revenues of the Government L* *]1 against loss under this* 
Act). 

43. (1) Any expenses which might be retained or paid out of any estate in the 

charge of the Administrator-General, if he were a private 
Disposal of fees. administrator of such estate, shall be so retained or paidi 

and the fees prescribed under section 42 shall be retained! 
or paid in like manner as and in addition to such expenses. 

(2) The Administrator-General shall transfer and pay to such authority, in 
such manner and at such time as the Government may prescribe, all fees received by 
him under this Act, and the same shall be carried to the account and credit of the 
Government [* *] 2 

PART V. 


Notice of suit not required 
in certain cases. 


42. (1) There shall 

Fees. 


Audit of the Administrator-General's Accounts. 

44. The accounts of every Administrator-General shall be audited at least once 

Audit of Administrator. annually - and at any other time if the Government so 
General’s accounts. direct, by the prescribed person and in the prescribed 

manner. 


A ... . 45. The auditors shall examine the accounts and 

counwand reporT a to‘ Govern' forward to the Government a statement thereof in the 
ment. prescribed form, together with a report thereon and a 

certificate signed by them showing — 

(a) whether they contain a full and true account of everything which ought 
to be inserted therein, 


Sec. 42. — 1 The words ‘ of India ’ omitted by 
Act XXI of 1922. S. 7. 

Sec. 42. — For the purpose of arriving at the 
amount of commission payable to the Adminis- 
trator-General in the administration of an intes- 
tate’s estate in cases where the administration 
commenced before April 1914, the value of the 
assets is to be taken as at the date of their dis- 
tribution. 43 M. L. J. 347 : 16 L. \V. 711 : 74 I. 


C. 182. On this section see also 22 Cal, 262 (Cal,)< 
31 Cal. 572 : 2 s Cal. 65 : 4 Cal. 770. Under this 
section commission not to be charged by execu- 
tor or Administrator, 6 Cal. 70. Monies retained as 
fees of Administrator-General are deemed to be 
assets distributed. See 1 Mad. 148 : 31 Cal. 572. 

Sec. 48. — 2 The words ‘ of India ’ omitted by 
Act XXI of 1922, S. 7. 
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( b ) whether the books which by any rules made under this Act are directed to 
be kept by the Administrator-General* have been duly and regularly kept, and 

(c) whether the assets and securities have been duly kept and invested and 
deposited in the manner prescribed by this Act, or by any rules made thereunder, or 
(as the case may be) that such accounts are deficient, or that the Administrator- 
General has failed to comply with this Act or the rules made thereunder, in such 
respects as may be specified in sUch certificate. 


Power of auditors to sum- 
mon and examine witnesses, 
and to call for documents. 


46 . (1) Every auditor shall have the powers of a 
Civil Court under the Code of Civil Procedure, 1908, 


(a) to summon any person whose presence he thinks necessary to attend him 
from time to time ; and 

( b ) to examine any person on oath to be by him administered ; and 

(c) to issue a commission for the examination on interrogatories or otherwise 
of any person ; and 

( d ) to summon any person to produce any document or thing the production 
of which appears to be necessary for the purpose of such audit or examination. 

(2) Any person who when summoned refuses, or without reasonable cause, neg- 
lects to attend or to produce any document or thing or attends and refuses to be sworn, 
or to be examined, shall be deemed to have committed an offence within the meaning 
of, and punishable under, section 188 of the Indian Penal Code, and the auditor shall 
report every case of such refusal or neglect to Government. 

47 . The costs of and incidental to such audit and examination shall be deter- 


Costs of audit, etc. 


mined in accordance with rules made by the Government,, 
and shall be defrayed in the prescribed manner. 


PART VI. 


Miscellaneous. 

48 . The Administrator-General may, in addition to- 
tra?ion eraI P ° werS ° f Admmis * and not in derogation of, any other powers of expenditure 

lawfully exerciseable by him, incur expenditure — 

( a ) on such acts as may be necessary for the proper care and management of 
any property belonging to any estate in his charge ; and 

(b) with the sanction of the High Court at the Presidency-town on such reli- 
gious, charitable and other object, and on such improvements as may be reasonable 
and proper in the case of the property. 

49 . Any person interested in the administration of any estate, w T hich is in the 
charge of the Administrator-General shall, subject to such 
Power of person beneficially conditions and restrictions as may be prescribed, be enti- 

trator^Generai^account^etc!" tkd at reasonable times to inspect the accounts relating: 
and take copies. ’ ’ to such estate and the reports and certificates of the audi- 

tor, and on payment of the prescribed fee, to copies 
thereof and extracts therefrom. 


50 . (1) The Government shall make rules 1 for carrying into effect the objects of 


Power to make rules. 


this Act and for regulating the proceedings of the Admi- 
nistrator-General, 


(2) In particular and without prejudice to the generality of the foregoing power^ 
such rules may provide for — 

(a) the accounts to be kept by the Administrator-General and the audit and 
inspection thereof, 

( b ) the safe custody, deposit and investment of assets and securities which 
come into the hands of the Administrator-General, 

(c) the remittance of sums of money in the hands of the Administrator-Generali 
in cases in which such remittances are required, 


Sec. 50 . — 1 For rules under this section. See Gazette of India, 1914, Bt. I, p. 369. 
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years to be transferred to 
Government. 
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id) subject to the provisions of this Act, the fees to be paid under this Act, and 
the collection and accounting for any such fees, 

(e) the statements, schedules and other documents to be submitted to the 
•Government or to any other authority by the Administrator-General, and the publication 
of such statements, schedules or other documents, 

(/) the realization of the cost of preparing any such statements, schedules or 
•other such documents [ * * ] f l 

(g) the manner in which and the person by whom the costs of and incidental 
to any audit under the provisions of this Act are to be determined and defrayed, 

(h) the manner in which summonses issued under the provisions of section 46 
are to be served and the payment of the expenses of any persons summoned or 
'examined under the provisions of this Act and of any expenditure incidental to such 
examination, and 

(i) any matter in this Act directed to be prescribed. 

(3) All rules made under this Act shall be published in the official Gazette and, 
on such publication, shall have effect as if enacted in this Act. 

51. Whoever, during any examination authorised by this Act, makes upon oath 

False-evidence a statement which is false and which he either knows or 

ence ’ believes to be false or does not believe to be true, shall be 

deemed to have intentionally given false evidence in a stage of a judicial proceeding. 

52. All assets in the charge of the Administrator-General which have been in 
his custody for a period of twelve years or upwards 
whether before or after the commencement of this Act 
without any application for payment thereof having been 

made and granted by him shall be transferred, in the 
prescribed manner, to the account and credit of the Government l* *]2 

Provided that this section shall not authorise the transfer of any such assets as 
aforesaid, if any'suit or proceeding is pending in respect thereof in any Court. 

53. (1) If any claim is hereafter made to any part of the assets transferred to the 
Mode of proceeding by account and credit of the Government [* *] 2 under the 

claimant to recover principal provisions of this Act, or any Act hereby repealed, and if 
money so transferred. such claim is established to the satisfaction of the pres- 

cribed authority, the Government [ * *] 2 shall pay to the 
claimant the amount of the principal so transferred to its account and credit or so 
much thereof as appears to be due to the claimant. 

(2) If the claim is not established to the satisfaction of the prescribed authority, 
the claimant may, without prejudice to his right to take any other proceedings for the 
recovery of such assets, apply by petition to the High Court at the Presidency town 
against the Secretary of State for India in Council, and such Court, after taking such 
evidence as it thinks fit, shall make such order in regard to the payment of the whole 
or any part of the said principal sura as it thinks fit, and such order shall be binding 
on all parties to the proceeding. 

(3) The Court may further direct by whom the whole or any part of the cost of 
each party shall be paid. 

54. (1) Whenever any person, other than an exempt- 
ed person, dies leaving assets within the limits of the 
jurisdiction of a District Judge, the District Judge shall 
report the circumstance without delay to the Administra- 
tor-General of the Presidency, stating the following 
particulars so far as they may be known to him : — 

(a) the amount and nature of the assets, 

(&) whether or not the deceased left a will and if so, in whose custody it is, 


District Judge in certain 
cases to take charge of pro- 
perty of deceased persons, and 
to report to Administrator- 
General. 


Sec. 50. — 1 Repealed by Act V of 19171 not earn a communion by merely taking out 
Sch. “Assets” includes both movable and im* letters of Administration, {/did.'). 
movable property. A. I. R, 1926 Mad. 1026 : 97 Secs. 52 and 53.— 2 Omitted by Act XXI of 
I. C. 7 22 : si M. L. J. 334. The Ad.*Gl. does 1922, S. 7* Ste 3 Cal. 340. 
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(c) the names and addresses of the surviving next-of-kin of the deceased, 
and, on the lapse of one month from the date of the death, 

( d ) whether or not any one has applied for probate of the will of the deceas- 
ed or letters of administration of his estate. 

(2) The District Judge shall retain the assets under his charge, or appoint 
an officer under the provisions of section 239 of the Indian Succession Act, 1865, to 
take and keep possession of the same until the Administrator* General has obtained 
letters of administration, or until some other person has obtained probate or such 
letters or a certificate from the Administrator-General under the provisions of this Act f 
when the assets shall be delivered over to the holder of such probate, letters of 
administration or certificate : 

Provided that the District Judge may, if he thinks fit, sell any assets which 
are subject to speedy and natural decay, or which for any other sufficient cause he 
thinks should be sold, and he shall thereupon credit the proceeds of such sale to the 
'estate. 

(3) The District Judge may cause to be paid out of any assets of which he 
or such officer has charge, or out of the proceeds of such assets or of any part thereof, 
such sums as may appear to him to be necessary for all or arty of the following pur- 
poses, namely : — 

G a ) the payment of the expenses of the funeral of the deceased and of ob- 
taining probate of his will or letters of administration of his estate or a certificate 
under this Act, 

(6) the payment of wages due for services rendered to the deceased within 
three months next preceding his death by any labourer, artizan or domestic servant, 

(c) the relief of the immediate necessities of the family of the deceased, and 

(d) such acts as may be necessary for the proper care and management of 
the assets left by the deceased, 

and nothing in section 279, section 280 or section 281 of the Indian Succession Act, 
1865, °r in any other law for the time being in force with respect to rights of priority 
of creditors of deceased persons shall be held to affect the validity of any payment so 
caused to be made. 


Succession Act and Compa- 
nies Act not to affect Admi- 
nistrator-General, and saving 
of provisions of Presidency 
Police Acts as to petty estates. 


55 . (1) Nothing contained in the Indian Succession 

Act, 1865 or the Indian Companies Act, 1882, shall be 
taken to supersede or affect the rights, duties and privi- 
leges of any Administrator-General. 


(2) Nothing contained in the Indian Succession Act, 1865, or in this Act shall 
be deemed to affect, or to have affected, any law for the time being in force relating 
to the moveable property under two hundred rupees in value of persons dying intestate 
within any of the Presidency-towns or in the town of Rangoon, which shall be or has 
been taken charge of by the police for the purpose of safe custody. 


Order of Court to be equi- 56 . Any order made under this Act by any Court 

valent to decree. shall have the same effect as a decree. 


57 . Notwithstanding anything in this Act, or in any other law for the time being 
in force, the Governor-General in Council may, by general 
or special order, direct that, where a subject of a foreign 
State dies in British India, and it appears that there is no 
one in British India other than the Administrator-General, 
entitled to apply to a Court of competent jurisdiction for 
letters of administration of the estate of the deceased, letters of administration shall, 


Provision for administration 
by Consular Officer in case of 
death in certain circumstances 
of foreign subject. 


on the application to such Court of any Consular Officer of such foreign State, be 
granted to such Consular Officer on such terms and conditions as the Court may, 
subject to any rules made in this behalf by the Governor-General in Council by notifi- 
cation in the Gazette of India, think fit to impose. 


Sec. 55 .— For corresponding sections of newAct. See Ss. 320, 321, and 322 of Act 39 of 1925. 
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Division of Presidency into 
Provinces. 


58. (i) Notwithstanding anything in the foregoing 

provisions of this Act, the Governor-General in Council 
may, by notification in the Gazette of India, — 


(a) remove any of the territories included in the Presidency of Bengal from 
such Presidency and constitute the same into provinces for the purposes of this Act ; 

(b) direct 1 that for the purposes of this Act any of the territories of any 
Native State in India shall be included in any province so constituted ; and 

(c) appoint any person qualified in accordance with the provisions of sub- 
section (2) of section 3, or who holds office under Government to be an Administrator- 
General for any such province to be called the Administrator-General of the Province, 

and, subject to the provisions of this section, the following conse- 
quences shall thereupon ensue, namely : — 

(0 the Administrator-General of a Province shall by that name have the like 
rights, powers, privileges and liabilities, and perform the like duties, in the Province as 
the Administrator-General of the Presidency within which such territories were includ- 
ed had and performed as Administrator-General therein and shall be deemed to be his 
successor in office : 

(it) the powers and duties of the Government under this Act shall, as regards 
the Province, be exercised and discharged by the Governor-General in Council or by 
such Local Government as the Governor-General in Council may, by notification in the 
Gazette of India, appoint in this behalf ; and the Gazette of the Government exercis- 
ing and discharging such powers and duties shall be the official Gazette of the Pro- 
vince for the purposes of this Act ; 

(Hi) the powers and duties assigned by the foregoing provisions of this Act 
to the High Court shall be exercised and discharged in respect of such province by 
such Court as the Governor-General in Council may, by notification in the Gazette of 
India, appoint in this behalf ; and probate or letters of administration granted to the 
Administrator-General of the Province by the Court so appointed shall have the same 
effect throughout the Province, or, if the Court so directs, throughout the Presidencies 
of Bengal, Bombay and Madras, or any part thereof, as probate or letters of adminis- 
tration, granted to the Administrator-General by the High Court at a Presidency- town 
would or might have had : 

(iv) in the foregoing provisions of this Act the word “ Presidency ” shall be 
deemed to include a Province, and the expression “ Presidency-town ” the place of sit- 
ting of the Court appointed by the Governor-General in Council under clause (tit) of 
this sub-section ; 

(v) generally, the provisions of the foregoing sections of this Act with respect 
to the High Court at a Presidency-town and the provisions of those sections or of any 
other enactment with respect to the Administrator-General of a Presidency shall, in 
relation to a Province, be construed, so far as may be, to apply to the Court and Ad- 
ministrator-General, respectively, appointed for the province under this section. 

(2) Any proceeding which was commenced before the publication of the notifi- 
cation constituting the Province and, to or in which the Administrator-General of any 
Presidency within which any of the territories constituted into a Province were situate 
was a party or was otherwise concerned, shall be continued as if the notification had 
not been published. 

(3) If, by reason of the constitution of Provinces for the purposes of this Act* 
it appears to the Governor-General in Council that any property vested in the Admi- 
nistrator-General of any Presidency should be vested in the Administrator-General of 
a province, he may direct that the property shall be so vested, and thereupon it shall 
vest in the Administrator-General of the Province as fully and effectually for the 


Sec. 58 . — For notification constituting pro- 
vinces for the purposes of the Act, and appoint- 
ing AdminUtrators-General for the said pro- 
vinces and appointing the Government and the 
High Court in the different provinces, see Gazette 


of India, 1914, Pt. I, p. 365. 

1 For notification under the section in con- 
junction with section 2 (9J see Gazette of India 
1914, Pt. I, p. 781. 
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purposes of this Act as if probate or letters of administration had been granted to him 
original. 

(4) If in accordance with the provisions of this section territories have been 
removed from the Presidency of Bengal and constituted a Province for the purposes of 
this Act, the Governor-General in Council may, by notification in the Gazette of India, 
direct that as regards the Presidency of Bengal excluding the territories so removed, 
the powers and duties of the Government under this Act shall be exercised and dis- 
charged by the Local Government of Bengal, and that the official Gazette shall be the 
Calcutta Gazette. 

(5) CJpon the recission of a notification constituting a Province under sub-sec- 
tion (1), the territories comprised therein shall again form part of the Presidency within 
which they were originally included, the office of Administrator-General of the Province 
shall determine and all properties vested in and all proceedings by or against such 
Administrator-General pending at the date of the recission shall vest in and be carried 
on by or against such Administrator-General or Administrators-General as the Gover- 
nor-General in Council may direct. 

Saving of provisions of 59, Nothing in this Act shall be deemed to affect the 

Indian Registration Act, 1908. provisions of the Indian Registration Act, 1908. 

60. The enactments specified in the Schedule are 
Repcals ‘ hereby repealed to the extent specified in the third column 

thereof : 

Provided that any administration, by or in pursuance of any Act hereby repeal- 
ed, committed to any Administrator-General at the commencement of this Act shall be 
deemed to be committed to the Administrator-General under this Act. 

THE SCHEDULE. 

Enactments repealed. 

( See section 60 .) 


Number and year. 

j Short title. 

Extent of appeal. 

II of 1874 .. 1 

The Administiator-General’s Act, 
1874. 

So much as has not been repealed. 

IX of 1881 

The Administrator-General’s Act, 
1881. 

Ditto Ditto. 

II of 1890 

The Probate and Administration 
Act, 1890. 

So much of the title and Preamble 
as reates to the Administrator- 
General’s Act, 1874, and sections 
io to 15. 

XII of 1891 

The Amending Act, 1891. 

So much as relates to Act II of 
1874. 

VII of 1901 

! 

The Native Christian Administra- 
tion of Estates Act, 1901. 

In the Preamble the words “ to 
exempt them from . . . are 

exempted ” and section 4. 

V of 1902 

- 

The Administrators-General and 
Official Trustees Act, 1902. 

) 

So far as it relates to Administra- 
tors-General and Deputy Adminis- 
trators-General. 


THE AGRICULTURISTS' LOANS ACT (XII OF 1884). 

S. 4 am., Act 3 of 1906 ; Act 4 of 1914. 

Rep. except Ss. 1, 4,5,6, in taluquas of Nurgur, Albaka and Cberla, Reg. I of 1909, 

S. 3 (2). 

Declared in force in Upper Burma (except the Shan States), Act 13 of 1898, S. 4. 
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S. 2 declared in force in British Baluchistan, Reg. 2 of 1913, S. 3. 

Declared in force in the Arakan Hill District, Reg. I of 1916, S. 2. 

PREFATORY HOTS. — In a country like India where agriculture is the main source of 
income for the vast majority of the people, and the income from which source contributed by far the 
largest portion of the revenues of the state, the progress of agriculture is one of the main concerns of 
Government. 

The poverty of the people engaged in agriculture necessitates the advance of loans by the 
Government to the raiyats engaged in the cultivation of land, for necessary agricultural purposes, as 
for instance, for purchase of seed and ploughing cattle in proper seasons, and for obtaining other 
agricultural implements. 

The legislature has therefore provided for the granting of such loans on moderate and rea- 
sonable rates of interest and for their recovery at small instalments, spread over a number of years. 
But for such help, these poor raiyats, many of them illiterate, would fall into the hands of greedy 
and usurious money-lenders. This Act as well as the Northern India Takkavi Act were passed for 
the purpose of giving relief to agriculturists by grant of loans from Government funds for purposes 
connected with cultivation. 


THE AGRICULTURISTS’ LOANS ACT (XII OF 1884). 

[24 th July , 1884, 

An Act to amend and provide for the extension of the Northern India Takkavi 

Act % 1879. 

WHEREAS it is expedient to amend the Northern India Takkavi Act, 1879, and 
provide for its extension to any part of British India ; it 
is hereby enacted as follows : — 

1 . (1) This Act may be called The AGRICULTUR- 
ISTS’ Loans act, 1884 ; and 

(2) It shall come into force on the first day of 
August, 1884. 

2. (x) This section and section 3 extend to the 
whole of British India. 

(2) The rest of this Act extends in the first instance only to the territories 
respectively administered by the Governor of Bombay in Council, the Lieutenant- 
Governors of the North-Western Provinces and the Punjab, and the Chief Commis- 
sioners of Oudh, the Central Provinces, Assam and Ajmere. 

(3) But any other Local Government may, from time to time, by notification in 
the official Gazette, extend the rest of this Act to the whole or any part of the terri- 
tories under its administration.! 

3 . (1) On and from the day on which this Act comes into force, the Northern 

India Takkavi Act, 1879, and sections 4 and 5 of the 
and motions ^aJd s °of' Aa Bomba y Revenue Jurisdiction Act, x88o, shall, except as 
XV of 1880. regards the recovery of advances made before this Act 

comes into force and of the interest thereon, be repealed. 

(2) All rules made under those Acts shall be deemed to be made under this Act. 

4. (1) The Local Government 2 [or in a Province for which there is a Board of 

Revenue, or Financial Commissioner, such Board or 
r,,?*? 1 ° vern * Financial Commissioner subject to the control of the 
Locai Government] may, from time to time, [* * *] 3 
make rules as to loans to be made to owners and occupiers of arable land for the 
relief of distress, the purchase of seed or cattle, or any other purpose not specified in 
the Land Improvement Loans Act, 1883, but connected with agricultural objects. 


Preamble. 

Short title. 
Commencement. 

Local extent. 


8ec. 2 (8).— 1 The Act has been declared in 
force in the whole of Upper Burma (except the 
Shan States) by the Burma Laws Act, 1898 
(XIII of 1898). Bur. Code, S. 2 of the Act was 
previously declared in force by notification under 
S. 5 of the Scheduled Districts Act, 1874 (XIV 
of 1874), see Burma Gazette, 1896, Pt. I, p. 112, 
and under that section, ss. 4, 5 and 6 of the Act 
were extended there, see ibid . , p. 12 1. 


It has been declared in force in the Angul 
District by notification under S. 3 (2) of the 
Angul District Regulations, 1894 (Ben. Code), see 
Calcutta Gazette, 1896, Pt. I, p. 1231. 

8ec. 4 . — 2 Inserted by Act IV of 1914, S. 4 (1 ). 

8 The words “ with the previous sanctio n of 
the Governor-General in Council '* subsegue ritly 
altered into “subject to the control M by Acl 
VII of 1906 were omitted by Act IV of 1914. 
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(2) All such rules shall be published in the local official Gazette. 

5 . Every loan made in accordance with such rules, all interest (if any) charge- 

able thereon, and costs (if any) incurred in making or 
Recovery of loans. recovering the same, shall, when they become due, be re- 

coverable from the person to whom the loan was made, or from any person who has 
become surety for the repayment thereof, as if they were arrears of land-revenue or 
costs incurred in recovering the same due by the person to whom the loan was made 
or by his surety. 

6 . When a loan is made under this Act to the members of a village commu- 

nity or to any other persons on such terms that all of them 
Liability of joint borrowers are j 0 £ n tly and severally bound to the Government for the 
as among themse ves. payment of the whole amount payable in respect thereof, 

and a statement showing the portion of that amount which as among themselves each 
is bound to contribute is entered upon the order granting the loan and is signed, 
marked, or sealed by each of them or his agent duly authorized in this behalf and by 
the officer making the order, that statement shall be conclusive evidence of the portion 
of that amount which as among themselves each of those persons is bound to contri- 
bute. 


THE APPRENTICES ACT (XIX OF 1850). 

Short title given, Act 14 of 1897. 

Rep. in pt., Act 14 of 1870, Act 16 of 1S74. 

Am., Act 12 of 1891. „ t t 

Declared in force throughout B. I., except as regards the Scheduled Districts, Act 15 of 
1874, S. 3 ; in Upper Burma (except the Shan States), Act 13 of 1898, S. 4. 


contents. 


SECTIONS. 

PREAMBLE. . 

1. Apprenticing of child between ten and eigh- 
teen years old. 

2. Evidence of age in questions as to right to 

5 ervice. . 

3. Powers of Magistrate or justice acting for 
orphans, etc. 

4. Apprenticing of child brought up by public 
charity. 

5. Apprenticing of such boy in sea service. 

7. Who to be agent of master of apprentice 
serving in ship. 

8. Form and contents of contract of appren- 
ticeship. 

9. Signatures to contract. 

10. Contract not valid unless executed as pres- 
cribed and deposited. 

11. Alteration of terms of service and termina- 
tion of contract. 

12. Assignment of apprentice to new master. 

13. Powers of Magistrate in case of complaint 
by apprentice against master. 

14. Powers of master or his agent to chastise 


Sections. 

apprentice. 

Liability of master or agent for assault, etc. 

15. Power of Magistrate in case of complaint 
by master against apprentice. 

16. Cancelment of contract for misconduct of 
apprentice. 

17. Appropriation of sum recovered for appren 
tice on cancelment of contract. 

18. Limitation of complaint of master against 
apprentice. 

19. Effect of death of master during appren- 
ticeship. 

20. Offer to be certified on original contract 
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21. Maintenance of apprentice whose master 
dies. 

22. Effect of insolvency of master during 
apprenticeship. 

23. Persons amenable to jurisdiction of Magis- 
trates’ Courts. 

24. Appeal from orders of Mufassal Magistrate* 

25. Interpretation of terms. 

Schedules a and B. 


[nth April , 1850, 

Concerning the binding of Apprentices . 

FOR better enabling children, and especially orphans and poor children brought 
up by public charity, to learn trades, crafts and employ- 
Preamble. • ments, by which, when they come to full age, they may 

gain a livelihood ; It is enacted as follows : — 


g 6c# 5, — a claim arising out of the collection of 
a sum of money which is under S. 5 realized as 
Revenue, is not cognizable by Civil Court, 19 A. 
L. J. 363 : 62 I. C. 544. Loans may be recovered 


even by sale. Ste 26 All. 540 ; 29 Cal. 537 ; 22 
All. 321 and apply the provisions of Revenue 
Recovery Acts. 
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Apprenticing of child be- 
tween, ten and eighteen years 
old. 


1 . Any child, above the age of ten, and under the age of eighteen years may be 
bound apprentice by his or her father or guardian to learn 
any fit trade, craft or employment, for such term as is set 
forth in the contract of apprenticeship, not exceeding 

seven years, so that it be not prolonged beyond the time 
when such child shall be of the full age of twenty-one years, or, in the case of a female, 
beyond the time of her marriage. 

2 . The age set forth in the contracts shall be evidence of the age of the child, in 
Evidence of age in questions all questions which arise as to the right of the master to 

as to right to service. the continuance of the service. 


3 . Any Magistrate or Justice of the Peace may act with all the powers of the 

guardian under the Act, on behalf of any orphan, or poor 

ja^ceacting foforphans? etc" <: h > ld abandoned by its parents, or of any child convicted 
4 before him, or any other Magistrate, or vagrancy, or the 

commission of any petty offence. 

4 . An orphan or poor child, brought up by any public charity, may be bound 
Apprenticing of child brought apprentice by the governors, directors or managers thereof, 

up by public charity. as his or her guardians for this purpose. 

5 . Any such boy may be bound as an apprentice in the sea service 1 to any of 

Her Majesty’s subjects, being the owner of any registered 
Apprenticing of such boy in g^ip belonging to and trading from any port in the terri- 
sea sfcr »itt. tories under the Government of [**] 2 India [* *] 2 which 

has been declared to be a registering port under Act X, 1841, to be employed in any 
such ship the property of such person, commanded by a British subject, and, while so 
employed, to be taught the craft and duty of a seaman. 

6 . [Apprenticing of such boy in ship of the East India Company .] Rep. by 
the Repealing Act , 1870 (XIV of 1870). 


The master or commander of any ship in which an apprentice bound to the 
sea service shall be appointed to serve by the party to 

:r ------ 

of apprentice serving in ship. 


Who to be agent of master w b om he is bound shall be deemed the agent of such party 


for the purpose of this Act. 

8 . Every contract of apprenticeship shall be in writing, according to the form 
given in the schedule (A) annexed to this Act, or to the 
like effect, which shall set forth the conditions agreed 
upon, particularly specifying the age of the apprentice, the 
term for which he is bound, and what he is to be taught. 


Form and contents of con- 
tract of apprenticeship. 


9 . Every such contract shall be signed by the person to whom the apprentice is 
bound, and by the person by whom he is bound, and by 
Signatures to contract. the apprentice, when he is of the age of fourteen years or 

more at the time of binding ; but when the apprentice is bound by the governors, 
directors or managers of a public charity, the signature of two of them, or of their 
secretary or officer shall be sufficient on behalf of the persons binding the apprentice. 


Contract not valid unless 
executed as prescribed and 
deposited. 


10 . No such contract shall be valid unless it be executed in the manner afore- 
said, nor until it has been deposited in the office of the 
Chief Magistrate of the place or district where it has 
been executed, or, if the apprentice is bound to the sea 
service, in the office of the person appointed under Act 
X, 1841, to make registry of ships at the port where the apprentice is to begin his 

service ; and the person in whose office any such con- 
tract is deposited shall give to each of the parties a copy 
thereof, certified under his hand, which certified copies 


Copies 

parties. 


to be given to 


Sec. 5 1 As to duty of shipping-masters in 2 The words 14 the East ” and ** Company ” 

this connection, see the Indian Merchant Shipping were repealed by the Repealing Act XVI of 1874. 
Act, 1859 (1 of 1859), S. 4. 
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Alteration of terms of ser- 
vice and termination of con 
tract. 


shall be received as evidence of the contract, without formal proof of the handwriting 
of the Magistrate or registering officer. 

11. The terms of service may be changed at any time during the apprenticeship 
or the contract may be determined, with the consent of 
both parties to the contract or their personal representa- 
tives, and with the consent of the apprentice if he is 
above the age of fourteen years : Provided that the 

changes agreed to or the termination of the contract shall be expressed in writing on 
the original contract, with the signature of the proper parties according to sec- 
tion [9] 1 of this Act ; and the Magistrate or registering officer shall thereupon 
make under his hand corresponding endorsements on the office copies, which shall be 
brought to him at the same time for that purpose. 

12 . The master of any apprentice bound under this Act may with the consent 
of the person by whom he was bound and with the con- 
sent of the apprentice if he is above the age of fourteen 
years, assign such apprentice to any other person, who is 

willing to take him for the residue of his apprenticeship, and subject to the conditions 
thereof : Provided that such person shall by endorsement under his own hand on the 
contract, declare his acceptance of such apprentice, and acknowledge himself bound 
by the agreements and covenants therein mentioned to be performed on the part of 
the master and that the consent of the other parties aforesaid shall be expressed in 
writing on the same, and signed by them respectively : And every such assignment shall 
be certified on the office copies of the contract under the hand of the Magistrate or 
registering officer according to the form given in schedule (B) annexed to this Act. 


Assignment of apprentice to 
new master. 


Powers of Magistrate in case 
of complaint by apprentice 
against master. 


13. Upon complaint made to any Magistrate in the said territories by or on 
behalf of any apprentice bound under this Act, of refusal 
or neglect to provide for him, or to teach him according to 
the contract of apprenticeship, or of cruelty, or other ill- 
treatment by his master, or by the agent under whom he 
shall have been placed by his master the Magistrate may summon the master or his 
agent, as the case may be, if he shall be within jurisdiction, to appear before him at a 
reasonable time to be stated in the summons, to answer the complaint ; 

and at such time, whether the master or his agent be present or not (service of 
the summons being proved), may examine into the matter of the complaint; and upon 
proof thereof, may cancel the contract of apprenticeship, and assess upon the offender, 
whether he shall be the master or his agent, a reasonable sum for behoof of the appren- 
tice not exceeding four times the amount of the premium paid upon the binding or if 
no premium, or a less preihium than fifty rupees was paid not exceeding two hundred 
rupees ; 

and, if the offender shall not pay the sum so assessed, may levy the same by 
distress and sale of his goods and chattels, and if the offender shall not be the master 
but his agent, by distress and sale of the goods and chattels of the master also. 


14. No contract of apprenticeship shall be cancelled, nor shall any master of his 
agent be liable to any criminal proceeding, on account of 
such moderate chastisement for misbehaviour, given to 
any apprentice by his master or the agent or his master, 
as may lawfully be given by a father to his child; and the 
provisions for enabling the contract of apprenticeship 
to be cancelled shall not bar any criminal proceeding against any master or his agent 
for an assault or other offence committed against his apprentice for which he would 
be liable to be punished had it been against his child, whether or not any proceedings 
be taken for cancelling the contract of apprenticeship. 


Powers of master or his 
agent to chastise apprentice. 

Liability of master or agent 
for assault, etc. 


Sec. 11 . — 1 The figure “9” was substituted for the figure “8” by Act XII of 1891. 
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15 . Upon complaint made to any Magistrate, by or on behalf of the master of 
any apprentice bound to him under this Act, of any ill- 
Powerof Magistrate in case behaviour of such apprentice, or if such apprentice shall 

agains^apprenticet * ^ have absconded, the Magistrate may issue his warrant for 

apprehending such apprentice, and may hear and deter- 
mine the complaint, and punish the offender by an order for keeping the offender, if a 
boy, in confinement in any debtors prison or other suitable place not being a criminal' 
gaol, for anytime not exceeding one month, of which one week may be in solitary 
confinement, during which time such allowance shall be made for his subsistence by 
the master or his agent as the Magistrate shall order ; and, if the offender be a boy of 
not more than fourteen years of age, may order him to be privately whipped; or, if the 
offender be a girl or in the case of any boy, the Magistrate deem any such punishment 
unfit, he may pass an order empowering the master of the apprentice or his agent to 
keep the offender in close confinement in his own house, or on board the vessel to 
which he belongs, upon bread and water, or such other plain food as may be given 
without injury to the health of the apprentice, for a period not exceeding one month. 


16 . Upon complaint of wilful and repealed ill-behaviour on the part of the ap- 

prentice, and on the demand of the master the Magistrate- 
Cancelment of contract for may or( j er t h e contract of apprenticeship to be cancelled* 
misconduct of apprent.ce. whether Qf ^ ^ ^ ^ Qn|y ^ ^ 

consent of the apprentice and of his father or guardian, if the charge is not proved ; 
and such cancelling shall be with or without refund of the whole or part of any premium 
that may have been paid to the master on binding such apprentice, as to the Magis- 
trate seems fit on consideration of the case ; and all sums so refunded shall be applied 
under the direction of the Magistrate for behoof of the apprentice. 

17 . The Magistrate may order any sum recoverd for behoof of the apprentice 

on cancelling the contract to be either laid out in binding. 
Appropriation of sum re- ^im to another master, or otherwise for his benefit, or to 


covered for apprentice 
cancelment of contract. 


be paid to the person by whom 
when he was bound apprentice. 


any premium was paid 


Limitation of complaint of 
master against apprentice ; 


18 . No Magistrate shall entertain a complaint on the part of a master against 
an apprentice under this Act unless it be brought within 
one month after the cause of complaint arose, or, if the 
cause of complaint arose on boardship during a voyage, 
within one month after the arrival thereof at a port or place in the said territories ; 

, . . and no Magistrate shall entertain a complaint on the part 

o appren ice agams mas er. Q f an a pp ren tj ce against his master or the agent of his- 

master under this Act unless it be brought within three months after the cause of com- 
plaint arose, or, if the cause of complaint arose on boardship during a voyage, within 
three months after the arrival thereof at a port or place in the said territories. 


19 . If the master of any apprentice shall die before the end of the apprentice- 
Effect Of death Of master ship,_ the contract of apprenticeship shall be thereby de- 


termined; and a proportionate part, corresponding to the 
unexpired portion of the term of any premium, which shall 
have been paid to such master on the binding of the apprentice, to him, shall be return- 
ed by the executors or administrators out of the estate of the deceased to the person 

Offer bv reoresentative of ° V P ^ 0118 ^ ave P a ^ Same ; Unless the exe- 

master to continue apprentice. c . utors or administrators of the deceased master shall con- 
tinue the business in which such apprentice shall have been 
employed, and shall within three months from the death of the late master, make offer 
in writing to keep the apprentice on the terms of the original contract ; in which case 
the estate of the deceased shall be discharged from all liabilities on account of such> 
premium. 


during apprenticeship. 
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Maintenance of apprentice 
whose master dies. 


Effect of insolvency of 
master during apprenticeship. 


20. If such offer to keep Ifhe apprentice shall be made as aforesaid, the same 
shall be fully expressed and certified by the executors [or] 1 * 
ginal contractand copte" ^ ' administrators on the original contract of apprenticeship. 

and also on the office copies thereof, by the Magistrate or 

registering officer ; and the apprentice shall be bound to the executors or administra* 
tors so keeping him for the remaining term of his apprenticeship. 

21. Any apprentice bound under this Act, whose 
master shall die during the apprenticeship, shall be enti- 
tled to maintenance for three months from and after the 
death of his master, out of the assets left by him : Provided that during such three 
Apprentice to continue to months such apprentice, shall continue to live with, and 
serve * ' serve as an apprentice, the executors or administrators of 

such master, or such person as they appoint. 

22. The apprentice of any person against whom a commission of bankruptcy 
shall be issued, or who shall be adjudged to have commit- 
ted an act of insolvency, during the apprenticeship, shall 
be discharged from all obligation under the contract of ap- 
prenticeship ; and, if any premium was paid on binding him as an apprentice, he or a 
person by whom he was bound shall be entitled to claim the amount thereof as a debt 
against the estate of the bankrupt or insolvent. 2 

23. For the purposes of this Act all British subjects, wherever or of whatever 
parents born, as well as other persons in the territories 

^ uns ” under ihe Government of [* *] 3 India [*] 3 without the 
towns of Calcutta and Madras and the town and island of 
Bombay, shall be amenable to the jurisdiction of the Courts and Magistrates of India. 

24. An appeal shall lie from any order passed by any Magistrate without the 

said towns and island to the Court of Session to which 

fassaf Maeistrate^ 61 ^ ° f M “ such Ma g istrate is subordinate, provided the appeal is 

made within one month from the date of the order. 

words “ master,” “ owner,” “ person”, and the pronoun 
“ he ” shall be understood to include several persons as 
well as one person, and females as well as males, and 
bodies corporate as well as individuals, unless there is something in the context re- 
pugnant to such construction. 


Persons amenable to 
diction of Magistrates’ Courts 


25 . In this Act the 

Interpretation of terms. 


SCHEDULE A. 

Form of Agreement. 

This Agreement made the day of in the year 

between A. B., of , and C. D., of witnesseth that the 

said A. B . doth this day bind E. F., a boy (or girl) of the age of years completed, son 

(or daughter) of the said A . B . (or otherwise describing the relation in which A.B . and E,F . stand), 
to dwell with and serve the said C. D ., as an apprentice, from this day forth for 

years (in the case of a girl add, or until the time of her marriage, which shall first happen), during 
all which term the said apprentice shall duly and faithfully serve the said C. D„ according to his- 
Cor her) skill and ability in all lawful business, and demean and behave himself (or herself) 
honestly, orderly and obediently, in all things, towards the said C. D. and his (or her) 

family. And the said C. D. for himself (or herself) and his (or 
If these is no premium the her) executors and administrators, in consideration [of the premium 
words between brackets may be or sum of paid by the said A.B . to the said C . Z>., the receipt 
omitted . whereof the said C . D. hereby acknowledges, and] of the faithful 

service of the said E. F. y doth covenant and agree with the said 
A . Z?., his (or her) executors and administrators, that he (or she) will teach or cause to be taught to 
the said E. F.> in the best way and manner that he (or she) can, the trade (craft or employment) of 
a during the said term j and will also, during the said term, find and allow unto the said 


8eo. 20 . — 1 The word “or” was substituted for 
the word “and” by Act XII of 1891. 

See. 92. — 2 Cf ". the Bankrupt Law Consolida- 
tion Act, 1849 (12 and 13 Viet., c. 106), S, 170. 
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Sec. 23. — 8 The words “ the East” before 
“India” and the word “company” after 
the word “ India ” were repealed by Act’ XVI of 
1874. 
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apprentice good, wholesome and sufficient food, clothes, lodging, washing, and all other things neces- 
sary, fit and reasonable for an apprentice : (and further, here insert any special covenants .) 

In witness whereof the parties have hereunto set their hands and seals the day and year 
above written. 


A. B, 


L. S. 


C. D. 


L.S. 


SCHEDULE B. 


Form of Order of Assignment. 


(To be endorsed on the Agreement.) 

Be it known to all men that on the day of 

in the year personally appeared before G. //,, Magistrate of 

, C. D. y of with E. F ., his (or her) apprentice and J . A"., of 

and desired that the agreement of apprenticeship whereby the said £. F, was bound to the said 
C. D. might be assigned and made over to the said /. K and the said G. H ., 
having satisfied himself, by personal examination of the said E. F., and by other lawful ways and 
means, that such assignment is for the benefit of the said E . F., and is made with the consent of 

(the said A'. F ., and of) all persons whose consent theieunto by-law* 
If E . F. is not above the age is required, doth allow such assignment ; and the contract of appren- 
of fourteen years , the words ticeship whereby the said E. F. was on the day of 

between brackets may be omit- in the year bound to the said C. D. as an 

ted, apprentice to learn the trade (craft or employment) of a 

shall henceforth endure, unto the end of the said term, as if the said 
J.K . had been originally party to the said deed, and had executed the same, in the place and stead 
ot the said C. D ., and shall be bound, for himself (or herself), his (or her) executors or administra- 
tors, to fulfil the covenants by the said C. D . to be performed, and the said E. F. shall henceforth 
be bound unto the said /. AT., in like manner as he (or she) was by the said agreement bound unto 
the said C . D. 

C.D . E F, J, K, 

In witness whereof the said C. D ., E. F ., and J . K . have hereunto set their hands before me 
the day and year above written. 

G . H., Magistrate. 


THE INDIAN ARBITRATION ACT (IX OF 1899). 

S. 3 rep. in pt., Act 7 of 1013. 

S. 23 (as to Lower Burma) am , Act 6 of 1900, S. 47. 

S. 4 ( b ) am. (in U. P.) U. P. Act I of 1912. 

Application restricted in (Punjab) Pun. Act I of 1911. 

S. 2— Am, Act XXXVIII of 1920. 

S. 23 (1) Am. Act XI of 1923. 

PREFATORY NOTE.— THE INDIAN ARBITRATION ACT has been drawn on the 
lines of the English Arbitration Act of 1889 and was the outcome of certain representations 
received from the Chambers of Commerce at Rangoon, Karachi and Cawnpore. The 

proposal thus made was circulated for opinion and elicited very general support from 

all including the Bengal. Madras and Bombay Chambers of Commerce, the Bengal National 
Chamber of Commerce, and the British Indian Association. The case for legislation was 
based upon the inadequacy of the then existing Law. The provisions on the subject which 
prior to the present Act were to be found in the Contract and Specific Relief Act s amounted 
to this, that if a person who had contracted to refer to arbitration any dispute that might arise 
between him and another, refuses to do so, his contract will be a bar to his afterwards bringing 
a suit in respect of the matter which he originally agreed so to refer. These provisions were, how- 
ever, of a negative kind and ineffective in practice, for the recalcitrant party has, as a rule, only to 
remain inactive in order to be beyond the reach of the other party. The Code of Civil Procedure no 
doubt aimed at what was required, but the sections in point were defective in that (1) they were 

held to apply only to disputes which had arisen at the time of the agreement to refer, and not to dis* 

pute which might arise in the future and (2) they required the agreement to refer either to 
name the particular arbitrator or to leave the Court to appoint one. The first of these defects had 
been to some extent removed by a Full Bench ruling of the Bombay High Court delivered just be- 
fore the passing of the present Act in the case of Fazulbhoy Merkal Chtnoy v. The Bombay and Per - 
jia Steam Navigation Company , Ltd. (20 B. 232), in which it was held that the Code applied to 
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future disputes also, but the second defect remained, with the result, that the case of an agreement 
to refer, for example, to the arbitration of a person to be nominated by the Bengal Chamber of 
Commerce, was apparently unprovided for. Moreover it was then uncertain whether the other High 
Courts would follow the Bombay Judges, who had expressed that the provisions of Chapter XXXVII 
• of the Code required revision in view of the many conflicting decisions found regarding them in the 
Law Reports. To remedy these defects the present Act was passed. 


THE INDIAN ARBITRATION ACT (IX OF 1899). 


An Act to amend the Law relating to Arbitration . 


[3rd March , 1899 . 


WHEREAS it is expedient to amend the law relating to arbitration by agreement 
without the intervention of a Court of Justice ; it is hereby enacted as follows : — 

Short title, extent and com- 1 - h) This Act may be called THE INDIAN ARBI- 

'mencement. TRATION ACT, 1899. 

(2) It extent to the whole of British India ; and 

(3) It shall come into force on the first day of July, 1899. 


2. Subject to the provisions of section 23, this Act shall apply only in cases 
where, if the subject-matter submitted to arbitration were 
Application. the subject of a suit, the suit could, whether with leave or 

otherwise, be instituted in a Presidency-town : 


Provided that the Local Government, [* *]* may, by notification in the 

local official Gazette, declare this Act applicable in any other local area as if it were a 
Presidency-town. 

3 . The last thirty-seven words of Section 21 of the Specific Relief Act, 1877, and 
Exclusion Of certain enact- Sections 523 to 526 of the Code of Civil Procedure shall 
ments in certain cases where not apply to any submission or arbitration to which the 
Act applies. provisions of the Act for the time being apply. 

Provided that nothing in this Act shall affect any arbitration pending in a Presi- 
dency-town at the commencement of this Act or in any local area at the date of the 
application thereto of this Act as aforesaid, but shall apply to every arbitration com- 
menced after the commencement of this Act or the date of the application thereof, as 
the case may be, under any agreement or order previously made : 

r* * * * -12 


Sec 1.— SCOPE OF THE ACT — General .— The 
Act is an independent enactment, and has no 
connection with rules relating to appeals under 
*C. P. Code. 2 Bur. L. J. 193 : 76 I. C. 525 (2): 1 
Rang. 661. See also 12 Bom. L.R. 852; 43 B. 809. 
50 I.C. 41 1. This is an amending Act and must 
be construed strictly. 50 I. C. 411 * 21 Bom. L 
R. 308 : 43 B. 809. The Act does not limit the 
number of arbitrators nor does it prevent the 
parties to alter the number by common consent. 
43 All. 456 : 19 A.L.J. 348 : 62 I. C. 426. Even 
Arbitration Courts must act according to the 
principles of natural justice and not deliberately 
refuse a hearing or take evidence from one side 
behind the back of the other. Prima facte the 
duties of an umpire are the same as those of the 
arbitrators. The umpire must here the evidence 
if application is made to him to do so by either 
party notwithstanding that the same evidence 
had already been adduced before the arbitrators. 

• 64 I. C. 706. Arbitrators are not bound by strict 
rules of evidence and in commercial causes are 
entitled to act on evidence which would satisfy a 
reason ble and impartial merchant. 49 I. C. 135 : 
12 S. L. R. Statement of arbitrators as to 
what transpires before them— Conclusiveness of. 
S*e 17 L. W. 648 : 75 I. C. 850 : 1924 Mad. 274. 
The Indian law as to arbitration is irrelevant 


where the parties agreed in referring to an arbi- 
tration to be bound by English law and procedure . 
49 I. A. 174 : 45 M. 496 : 43 M. L. J. 422 (P.C.J. 
Questions of fact and law upon which the juris- 
diction of the arbitrators depends are for the 
Courts. 20 A. L. J. 377 : 44 All. 4 72 : 67 I. C. 
487: 1922 All. 219. An application to Court to 
appoint fresh arbitrators amounts to an abandon- 
ment of the previous proceedings. 46 B. 854 : 
24 Bom. L. R. 361. The provisions of the C. P. 
C. as to joinder of claims cannot be strictly 
applied to arbitration proceedings. 9 I. C. 712 : 
4 S. L. R. 196. 

Sec. 2, — 1 The words “with the previous sanc- 
tion of the Governor-General in Council ” were 
omitted by Act XXXVIII of 1920, Pt. I. 

Applicability of the act.— The Act does 
not apply to arbitrations in the course of 
litigation. 49 Cal. 608. But is applicable to 
suits which can be instituted at Plaintiff’s option 
in a Presidency town or elsewhere. 15 I. C. 402 : 
37 P. R. 1912. See also 8 S. L. R. 107 : 27 I. C. 
129 ; 4 S. L. R. 20 : 7 I. C. 593 ; 4 S. L. R. 10 : 
7 I. C. 588. The Act has been declared applic- 
able to the town of Karachi . See Bom. Govt. 
Gaz., 1899, Pt. I, p. 1127. 

8 ec. 8.— 2 The proviso repealed by Act VII of 



28 


THE CIVIL COURT MANUAL. 


[S.4 


Definitions. 


4 . In this Act, unless there is anything repugnant ia 
the subject or context, — 


(, a ) “ the Court ” means, in the Presidency-towns, the High Court, and, else- 
where, the Court of the District Judge ; and 

( b ) “ submission ” means a written agreement to submit present or future 
differences to arbitration, whether an arbitrator is named therein or not. 


Submission to be irrevocable 
except by leave of Court. 


5. A submission, unless a different intention is ex- 
pressed therein, shall be irrevocable, except by leave of 
the Court. 


8ec. 4(a) and (b). — The Dt. Court is specially 
described as the Arbitration Court under the Act. 
52 I. C. 139 : 13 S. L. R. 23. A submission is a 
written agreement signed by both parties to sub' 
mit differences to arbitration; and this agreement 
may be collected from a series of documents even 
though connected by parol evidence. 42 All. 525: 
59 I. C. 75 • 18 A. L. J. 652. The requirements 
of S. 4 are duly complied with, if the submission 
is in writing and is binding on both the parties 
as their agreement or as the equivalent in law to 
an agreement between them. Their actual signa- 
tures are not essential. 49 I. C. 135 : 12 S. L. R. 
55. See also 19 I. C. 925 : 6 S. L. R. 278. But 
see S3 Cal. 65: 95 I. C. 21 : A.I.R. 1926 Cal. 936 
what it is held that an agreement to arbitrate 
should be signed by the parties or their agents. 
The existence of a “ dispute” is essential to the 
validity of a reference to arbitration under the 
terms of a contract. A dispute involved the 
assertion of a right by one party and its denial 
by the other. 64 I. C. 79$ : 33 C. L. J. 545- 
See also 47 Cal. 799 ; 46 Cal. 534 : 54 Ind. Cas. 
285 : 23 C. W. N. 704. Only matters in dispute 
between the parties to a litigation which affect 
private rights can be referred to arbitration. 72 
I. C. 1016: 1923 Nag. 112. Withholding of 
payment is a ‘dispute’ between the parties. 46 
Cal. 534 : 54 I. C. 285 : 23 C. W. N. 304. What 
amounts to submission to arbitration. See 33 C. 
1237 : Jo C. W. N. 814 ; 33 C. 1169. See also 
6 S. L. R. 278 ; 4 S. L. R. 14. The 
definition of submission in S. 4 covers what is 
ordinarily termed an arbitration clause as well as 
what is commonly called a reference. 35 I. C. 
536 : 10 S. L. R. 1. See also , 71 I. C. 817. Where 
an association, at the instance of and on a claim 
by the members against another member, lays the 
matter before arbitrators and the latter member 
in his own hand and over his signature sent an 
answer to the claim, the document constituted a 
written agreement to submit their difference to 
arbitrators within Sec, 4 ( b ). 43 All. 348:61 

I. C. 269 : 19 A. L. J. 132. A policy of marine 
insurance provided, “all disputes must be referred 
to in England.for settlement and no legal proceed- 
ings shall be taken to enforce any claim except 
in England where the jinder-writers are domiciled 
and carry on business.” Held % that the clause 
amounted to a submission to arbitration . 26 

Bom. L. R. 224 : 80 I. C. 523 : 1924 Bom. 381. 
A clause in a Bill of lading that all disputes 
shall be settled by the British Consul at the port 
of destination is similar to a submission to 
arbitration. 15 S. L. R. 88. The petition of 
compromise in a suit for accounts amounts to a 
submission to arbitration within the meaning of 
S. 4. 71 I. C. 817. 


What are not ‘Submission’ to arbitra- 
tion. — A document embodying the terms of an 
agreement to refer to arbitration, which is not 
signed by or on behalf of both parties is not a 
submission as defined in S. 4. 19 I. C. 925 : 6 
S. L, R. 278. Writing amounting to a bond, 
does not amount to a submission to arbitration. 
16 I. C. 861 : 6 S. L. R. 89. The words “ office 
dhara” (office terms) do not constitute a written 
agreement to submit differences to arbitration. 
They are used mearly as symbols to denote that 
such an agreement had been made and the use 
of such symbols does not justify the Court in 
accepting oral evidence of the agreement. 19 I. 
C. 925 : 6 S. L. R. 278. 

Who may submit (i) infant (14 C. L. J. 188) ; 
(ii) guardian {Ibid. ); (iii) father, manager of 
Hindu family (24 Ind. Cas. 863 : 10 N. L. R. 
74) ; (iv; mother of minors (29 Ind. Cas. 800 ; 
8 Bur. L. T. 122). What matters may be 
referred to arbitration. See 24 Ind. Cas. 264 : 5 
S. L. R. 4. Construction of references to 
arbitration to be liberal. 15 Ind Cas. 321. 
Reference to arbitration and proceedings there- 
on, how far affected by rules of special bodies or 
corporations. 42 C. 1140 : 19 C. W. N. 820 ; 
20 C. W. N . 365. See also 47 Cal. 849 : 61 I. C. 
380 : 25 C.W.N. 62 ; 46 C. 534 : 54 I. C. 285 : 23. 
C. W. N. 704. Effect of award on oral submis- 
sion. 33 B. 69 : 10 Bom. L. R. 366. Where it 
was shown that disputes arising between vendor 
and vendee w ere agreed to be referred to arbitra- 
tors one appointed by each party. Held , the 
submission was binding on them. 42 All. 525 : 
59 I. C. 75 : 18 A. L. J. 652. 

Legality and binding nature of award. 

—Opportunity to prove to be given to the parties. 
65 1. C. 497 : 1922 Lah. 149. There cannot be 
two tribunals each with jurisdiction to insist on 
deciding the rights of the parties and to compel' 
them in accept its decision. 26 C. W. N. 967 1 
69 Ind. Cas. 863 : 35 C. L. J. 492 : 1923 Cal. 
135 (2). Abortive award if prevents fresh re- 
ference— Courts’ power to decide if there was a 
valid contract. 20 A. L. J. 377 : 44 All. 472 : 67 
I. C. 487 : 1922 All. 219. A decree on an award 
which is not strictly in accordance with the terms 
of reference, is not thereby void for want of 
jurisdiction and the decree will operate as res 
judicata in a subsequent suit on the same cause 
of action. 59 I. C. 89 (2) (Cal.) Stamp duty on 
agreement to refer to arbitration, 33 C. 669 ; 13 
C. W. N. 63 ; 19 B. 32 ; 40 C. 219. Want of 
proper stamp when and how can be called in 
question. 39 C. 669. On this section see also 27 
Bom. L. R. 1098 ; 42 All. 523 ; 18 A. L. J. 652. 

Seo. 5 .— Scope OF Section.— O nce a valid 
submission has been made it is irrevocable with- 
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6. A 

Provisions 

missions. 


submission, unless a different intention is expressed therein, shall be 
. deemed to include the provisions set forth in the First 

imp ie m su • Schedule, in so far as they are applicable to the reference 
under submission. 


Reference to arbitrator to be 
appointed by third person. 


7 . The parties to a submission may agree that the 
reference shall be to an arbitrator or arbitrators to be 
appointed by a person designated therein. 


Such person may be designated either by nan.e or as the holder for the time 
being of any office or appointment. 


Illustration . 

The parties to a submission may agree that any dispute arising between them in respect of* the 
subject-matter of the submission shall be referred to an arbitrator to be appointed by the Bengal 
■Chamber of Commerce, or, as the case may be, to an arbitrator to be appointed by the President for 
the time being of the Bengal Chamber of Commerce. 


Power for the Court in cer- 
tain cases to appoint an arbi- 
trator, umpire or third arbitra- 
tor. 


8. (1) In any of the following cases : 


out the leave ofthe Court under S. 5 and if the 
arbitrator refuses or neglects to act, the proce- 
dure under S. 8 of the Act should be followed. 
44 I. C. 360 : 11 S. L. R. 10 1 ; 20 I. C. 504 *• 7 
S. L. R. 1. 

POWERS OF Arbitrator An arbitrator has 

jurisdiction to inquire and decide whether a party 
to the submission has signed it or whether the 
signature is that of a partnership and if so, who 
the individual partners are. 11 I. C. 274 (,S.). 

PROCEDURE — The ordinary rule is to refer to 
a single arbitrator. An intention to refer to more 
than one arbitrator must be plain and clear. 12 
I C. 662 : 5 S. L. R. 97. An order refusing to 
set aside an award based purely on evidence 
recorded by Court itself is not bad in law. ill. 
C. 274 (S.). Grounds justifying revocation. 14 
C. L. J. 1 88 ; 1 s Ind. Cas. 321 ; 27 M. 113 : 20 
A. 145 ; 15 W. R. 131 ; 17 C. 200 : 7 A, 273 ; 8 
M. H. C. 46; 12 M. I. A. 1 12 ; 17 B. 129 ; 17 O. 
C. 386 ; ( 1914) M. W. N. 52 ; 4 S. L. R. 14. 

What are Proper Grounds.— Good 
grounds for revocation (i) Collusion (29 A. 13 : 
3 A.L.J. 613 : (1906). A. W. N. 253); (ii) Parti- 
ality (29 C. 278 : 6 C- W. N. 235); (iii) In- 
debtedness of arbitrator to one of the parties (29 
C. 278 ; 3 C. W. N. 361 ; 25 C. 141* (iv) Un- 
reasonable delay ( 17 C 200); (v) Neglect of 
arbitrator (11 S. L. R. 101 ; 44 I. C. 360). 

WHAT ARE NOT PROPER GROUNDS.— (i) Ex- 
cess of authority by arbitrator not proper ground. 
15 Bom. L. R. 19 fP. C.) : 13 M. L. T. n: A. L. 
J. 42 : (1913) M. W. N. 64 : 17 C. W. N. 269. 
^ii) Mere delay in making award. 4 Pat. L. J. 394. 
See also 44 A. 432 : 66 I. C. 907: 20 A. L. J 272: 
1922 All. 106 : L. R. 3 A. 227. As to the effect 
of the death of a party in revoking reference, see 
15 C. L. J. 360 ; 4 S. L. R. 14 : 7 I. C. 590 ; 14 
C. W. N. 7S9 ; 10 C. L. J.'449 : 4 Ind. Cas. 370. 

“Leave of COURT.”— Granted only when 
there would be failure of justice. 10 Bom. L.R. 
351. But see 11 Bom. L.R.i. Irregularity in refer- 
ence may be waived . 14 C. L. J. 188. If an 

award is valid, it is operative, even though 
neither party has sought to enforce it by a regular 
suit or by summary procedure. 28 C. W. N. 140: 


72 I. C. 128: 37 C.L.J. 542 : 1924 Cal. 72. Agree- 
ment to refer — Subsequent suit on contract is not 
maintainable. 45 A. 472 : 21 A. L. J. 380: 72 I. 
C. 615 : 1923 A. 518. See also 26 C. W. N. 69 : 
69 Ind. Cas. 863 : 35 C.L.J. 482 : 1923 Cal. 135. 

Sec, 6. — Reference not signed by party but by 
son and pleader and ratified by party, is valid. 
L. R. 4 A. 472. 

Sec. 7 . — As to power of arbitrators to delegate 
their powers, see 33 C. 1173. 

power of Arbitrator.— Once the 
arbitrator has parted with the award he is 
functus officio and he cannot exercise the power 
given to him by S. 7 ; none the less the Court is 
able to remit to him if satisfied that an honest 
mistake has been made. 1923 A. 31. 

Sec. 8. —Scope of section. 43 B. 809. Act 
does not limit number of arbitrators. 43 A. 456. 

APPLICABILITY OF SECTION.— Section is not 
applicable where a different course is provided 
by contract. 44 M. 406 : 40 M. L. J. 166. Nor 
to the case of independent appointments of two 
arbitrators. 50 I. C. 411 : 21 Bom. L. R. 308 ; 43 
B. 809. Not to independent appointment of 
second arbitrator. 1924 S. 29. The question 
whether S. 8 or S. 9 applies to a case where the 
reference provides for a single arbitrator or where 
the question is with reference to the appointment 
of an Umpire or a third arbitrator depends not 
upon whether one arbitrator ultimately acts or 
two but whether the submission provides for the 
appointment of one arbitrator by the concurrence 
of both the parties or of two arbitrators one by 
each party independently of the other. Where 
the proposal to refer disputes to arbitration and 
the nomination of first arbitrator were abandon- 
ed owing to the assurance of one party to come 
to an amicable settlement, and as the latter 
proved futile, there was fresh nomination of an 
arbitrator. Held , that the nomination was not in 
the place of first arbitrator but an independent one 
and S. 8 did not apply. A. I. R. 1924 S. 29. When 
according to the agreement an arbitrator has 
been nominated and the same is communicated 
to the other party in clear and unequivocal 
language, it ipso facto confers authority to arbi- 
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(a) where a submission provides that the reference shall be to a single arbitra- 
tor, and all the parties do not, after differences have arisen, concur in the appointment 
of an arbitrator ; 

(b) if an appointed arbitrator neglectsor refuses to act, or is incapable of 
acting, or dies, or is removed, and the submission does not show that it was intended 
that the vacancy should not be supplied, and the parties do not supply the vacancy ; 

(c) where the parties or two arbitrators are at liberty to appoint an umpire or 
third arbitrator and do not appoint him ; 

( d ) where an appointed umpire or third arbitrator refuses to act, or is incapable 
of acting, or dies, or is removed, and the submission does not show that it was intend- 
ed that the vacancy should not be supplied, and the parties or arbitrators do not supply 
the. vacancy ; 

and party may serve the other parties or the arbitrators, as the case may be, with a 
written notice to concur in appointing an arbitrator, umpire or third arbitrator. 

(2) If the appointment is not made within seven clear days after the service of 
the notice, the Court may, on application by the party who gave the notice, and after 
giving the other party an opportunity of being heard, appoint an arbitrator, umpire or 
third arbitrator, who shall have the like power to act in the reference and make an 
award as if he had been appointed by consent of all parties. 

9 . Where a submission provides that the reference 
nr^ W fn r « f °nn^ artieS m CerUm shall be to two arbitrators, one to be appointed by each, 

party, then, unless a different intention is expressed 

therein, — 


(a) if either of the appointed arbitrators refuses to act, or is incapable of 
acting, or dies, or is removed, the party who appointed him may appoint a new arbitra- 
tor in his place ; 

( b ) if, on such a reference, one party fails to appoint an arbitrator, either ori- 
ginally or by way of substitution as aforesaid, for seven clear days after the other 
party, having appointed his arbitrator, has served the party making default with a 
written notice to make the appointment, the party who has appointed an arbitrator 
may appoint that arbitrator to act as sole arbitrator in the reference, and his award 
shall be binding on both parties as if he had been appointed by consent : 


trate. If he refuses to act and the submission 
does not show that it was intended, the vacancy 
should not be supplied. S. 8 provides for the 
appointment of another but the right of the 
party to nominate is exhausted. 76 I. C. 261 : 
1925 Sind 12. The Court has no power to 
appoint new arbitrators in place of those who 
declined to proceed further in a case submitted 
to them, when the number of arbitrators is more 
than two. 50 I, C. 41 1 : 21 Bom. L. R. 308. Any 
vacancy is to be filled up by original appointer 
as mentioned in S. 9. 50 I. C. 41 1 : 21 Bom. L, 
R. 308. An application to the Court to act as 
an arbitrator is not one to make a reference. The 
award of the Court is a decree and no objection 
can be raised except by way of appeal. 26 I. C. 
355 ( M.). Effect of omission by arbitrator to fix 
time and place of hearing. 13 C. W. N. 63 : 1 
I. C. 371. Effect of absence of one arbitrator 
in vitiating award. 30 I. C. 384. 

OTHER IRREGULARITIES — 13 C.W.N. 297 : 
I I. C. 371 : 36 C. 388. 

Secs. 8 and 9 : DIFFERENCE BETWEEN.— 
Under S. 8 an application must be made to the 
Court and the Court appoints an arbitrator while 
under S. 9 appointment may be made by a party, 
whether originally or by way of substitution, ioo 
I.C. 890 : A.I.R. 1927 Sind 177. 

Sec. 9 .— applicability of section.— Sec- 
tion applies only where a different intention is not 


expressed in the submission. 7 S.L.R. 1 : 20 I. C. 
504. S. 9 does not apply where the parties by 
their contract provide that a different course 
should be adopted if one of the parties fails to 
nominate an arbitrator as provided in the con- 
tract. 40 M. L. J. 166 : 62 I. C. 205 : 14 L. W. 
42 : 44 M. 406 see also 100 I. C. 890 : A. I. R. 
1927 Sind 177. Official Receiver is not a “party” 
within this section. 95 I C. 750 : 19 S.L.R. 24 : 
A. I. R. 1926 Sind 209. Where the agreement 
between the parties contained a term that on the 
default of either party to appoint an arbitrator in 
time, the chairman of the Trade Association was 
to appoint one on behalf of the defaulter, held , 
that Sec. 9 (b) would not apply and an award 
made by one arbitrator alone, who was appoint- 
ed by one of the parties was without jurisdiction. 
49 I. A. 366 : 70 I. C. 777 : 50 C. 1 : 44 M. L. J. 
758 : 27 C. W. N. 660 : 1922 P. C. 374 (P- C). 
Where in pursuance of an agreement, both 
parties appoint an arbitrator each, it is not 
necessary that there should be a reference in 
writing or that they should accept the appoint- 
ment formally in writing. The fact that arbitra- 
tors peruse relevant papers in the absence of 
parties does not amount to misconduct. They 
are judges of law and fact and an erroneous 
decision on a point of law will not justify inter- 
ference. 76 I. C. 36 : 1924 S. 91. 
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Provided that the Court may set aside any appointment made in pursuance of 
clause (&) of this section. 


Powers of arbitrator, 
iherein, — 


10. The arbitrators or umpire acting under a sub- 
mission shall, unless a different intention is expressed 


(a) have power to administer oaths to the parties and witnesses appearing ; 

( b ) have power to state a special case for the opinion of the Court on any 
question of law involved ; and 


Sec. 10 . — Power of COURT. — Civil Courts 
lave no power to issue a summons or commis- 
sion to a witness to give evidence in a private 
irbitration. Consent of parties cannot confer 
this power. 47 B. 250 : 24 Bom. L. R. 853. 
Where questions of fact under the Arbitration 
Act as to the conduct of arbitrators or the 
impire, the procedure adopted and the instruc* 
dons and so forth are raised, the Court should 
have evidence properly brought before it. 64 I. 
2 . 706 (All.). 

As to powers of arbitrators , see 12 Bom I.. R. 
^52: 8 1 . C. 171; 10 Bom. L. R. 351. The 
opinion of the Court is not binding on the arbi- 
trators, nor can it operate as res judicata. 19 
S. L. R. 1 : A. I. R. 1025 Sind 293. An umpire 
has discretion to state a special case for the 
opinion of the Court and if he refuses and decid- 
es the point himself, his refusal does not 
amount to misconduct. 27 C. W. N/494 ; 39 
M. L. T. 563. An umpire is not entitled to 
award interest on the damages awarded by him 
and if he does so, the award should be returned 
to him for re-consideration. 27 C. W. N. 494. 
If the arbitrators have authority to make a 
partition, they have authority to determine 
everything incidental or consequential with refe- 
rence to the mode in which the partition is to be 
effected and the rights of the female members of 
the family cannot be disregarded. 10 O. L. J. 
226 : 73 I. C. 39 (2) : A, I.R. 1924 Oudh 54. An 
arbitrator has a wide discretion in the conduct 
of the proceedings. His award will not be set 
aside merely because his opinion differs from 
that of the Court. But where there are irregu- 
larities which affect the decision, it will be 
remitted to him for a fresh decision. In arbitra- 
tion proceedings, both sides have to be heard 
in the presence of the other. 66 I. C. 389 : 34 
C. L. J. 39. Arbitrators do not exceed their 
authority when they allow interest after the date 
of the award. 27 C. W. N. 933 : 1924 Cal. 524. 
The question whether arbitrator acts within his 
jurisdiction or not depends soley upon the clause 
of reference and is to be decided by the Court. 
47 Bom. 578 : 44 M. L. J. 706 : 25 Bom. L. R. 
588 : 50 I. A. 324 : 1923 P. C 66 (P C.). The 
arbitrators have authority to make a decree for 
such damages as might have been ascertained 
by the Court. 27 C. W. N. 933 ; 1924 Cal. 524. 
Arbitrators should give notice of their intention 
to proceed ex parte if one of the parties should 
not appear. Ibid. An arbitrator should not 
examine a party or his witness in the absence of 
the other, and failure so to do, is an irregulari- 
ty which necessitates the remitting back of the 
proceedings to him for fresh consideration. 66 
I. C. 389 : 34 C. L. J. 39. 

FORM OF OATH.— See 2 L. W. 320 : 29 I. C. 
49 : 17 M. L. T. 241. 


PROCEDURE. — Where an umpire is appointed 
owing to disagreement he must re- hear the evi- 
dence if applied to, and failure to do so would be 
misconduct ; but if no application is made to that 
effect, he can proceed with the case and decide 
it on the evidence already produced. 63 I.C. 141: 
15 S. L. R. 68. An award of an umpire with- 
out hearing parties is against principles of equity 
and justice. Award of costs, without mentioning 
the amount, is bad for uncertainty, and the 
umpire can award costs only for the reference and 
award. The costs of obtaining an order from the 
Court is at the discretion of the Court. 12 I. C. 
637 : s S. L. R. 89. The party who makes an 
objection must prove that he objected at the time 
to the umpire’s proceedings in making final 
award without hearing his witnesses. He can- 
not, in law, be allowed to question the regularity, 
subsequently if there was any decision upon 
merits. 64 I. C. 706 (All.). 

Sec. 10 , cl. (b). — It does not amount to mis- 
conduct on the part of an umpire to proceed with 
questions of law disregarding the directions of 
the Court to reserve them. 39 M. L. T. 563 ; the 
umpire is not bound in law to state a case to the 
Court on questions of law at the direction of a 
judge (/ 3 /V.) It amounts to misconduct on the 
part of an umpire to take independent legal 
opinion on the question in dispute. 39 M.L.T. 563. 

Effect and Nature of Order under S. 
10 ( b ). — Where arbitrators state a case for the 
opinion of the Court, the order thereon is not ne- 
cessarily binding on them, as they still remain the 
final judges of the fact and law. Nor can such 
order amount to a judgment or operate as res 
judicata. Distinction between the English and 
Indian Acts pointed out. 79 I. C. 986 : 1935 
S. 83. 

Ambiguity in award.— In the case of a 
reference to arbitration the umpire is functus 
officio after he has published his umpirage or 
award and the document must speak for itself. 
Where an ambiguity in the award is patent it 
would not be competent to the court to launch 
into an inquiry to ascertain which of the two 
possible interpretations of the document the 
court should accept. 29 Bom. L. R. 660 : 104 
I. C. 94 : A. I. R. 1027 Bom. 428. 

Interference with awards.— It is neces- 
sary that Courts should be very cautious in inter- 
fering with awards and the grounds on which 
the Court will remit the matter for reconsidera- 
tion are : — (1) that the award is bad on the face 
of it, (2) that there has been misconduct on the 
part of the arbitrator, (3) that there has been an 
admitted mistake and the arbitrator asks that 
the matter may be remitted to him, (4) where 
additional evidence has been discovered after the 
making of the award. 69 I. C. 995 : 49 Cal. 646: 
1922 Cal. 447. Mere errors tn law unless dis- 
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(c) have power to correct in an award any clerical mistake or error arising 
from any accidental slip or omission. 

11. (i) When the arbitrators or umpire have made their award, they shall 

sign it and shall give notice to the parties of the making 
filed Ward t0 6 slgned and and signing thereof and of the amount of the fees and 

charges payable to the arbitrators or umpire in respect of 

the arbitration and award. 


tinctly appearing on the face of the award or 
from any document accompanying or forming part 
of the award are not sufficient ground for remit- 
ting an award. 69 I. C. 995 : 49 Cal. 646 : 1922 
Cal. 447. The decision of the arbitrators is final . 
If there is, on the face of the award, a patent in • 

+ consistency such as a flat contradiction in mea- 
surement, or a mistake of arithmetical calculation 
the Court to which application is made can 
•send the award back to the arbitrators to correct 
it before a decree is passed in accordance with it. 
But anything of this kind cannot be done in exe- 
cution proceedings. 21 A. L. J 541 : 74 I. C. 
817 : 45 A. 628 : 1924 A. 62. Award beyond re- 
ference but with consent of parties is valid — 
Arithmetical error does not vitiate award . 18 A. 

L. J. 241 : 58 I. G. 585 (2) : 42 A. 277. Award 
as to divisions of testator’s property is not invalid 
by reason of the pendency of probate proceedings. 
25 Bom. L. R. 437: 73 I. C. 415 : 1923 Bom. 365. 

Secs. 10 to 15 . FILING AWARD OF OTHERS 
THAN ARBITRATOR OR UMPIRE. — Where by an 
association contract the arbitrator’s award was 
made subject to the decision of the committee in 
appeal and in the particular case the committee 
reversed the arbitrators’ award and their decision 
was sought to be filed in court ; Held , that the 
award of the committee is not within the terms 
of the Arbitration Act and cannot be filed under 
it. 31 C. W. N. 446 : 102 I. C. 39 5 : A. I. R. 
1927 Cal. 391. But see 31 C. W. N. 730 : A.I.R. 
1927 Cal. 647. 

Per Pearson, J. — Ss. 10 to 15 of the Act are 
general sections applying to all awards under the 
Act whether the provisions of the first schedule 
are applicable to the particular arbitration, whe- 
ther they are excluded by the expressed intention 
•of the parties or not. (Ibid.) 

Unless therefore the meaning of the word 
'umpire’ itself in the Act can be enlarged beyond 
its ordinary meaning, there is no recognition to 
be found in the Act for an award by a tribunal 
superior to the umpire. It would be impossible 
to hold that ‘ umpire ’ meant ‘ umpire or any 
higher domestic tribunal upon which, the parties 
may agree’ (Ibid.). 

Against whom award can be executed. 
— An award obtained against a firm cannot be 
executed against a party who is alleged to have 
foeen a partner in the firm but who was not 
served either with the notice of arbitration or 
the filing of the award. 29 Bom. L. R. 660 : 
104 I. C. 94 : A. I. R. 1927 Bom. 428. 

Sec. 11 . Scope of section.— .sv* 76 1.C. 1007. 

PER C» C . Ghose, J . — “ There is nothing to 
prevent the parties from agreeing to a submis- 
sion containing in it a further submission to 
arbitration. No doubt in S. 11 of the Arbitra- 
tion Act there is not to be found any reference 
to arbitration by a committee ; but it does not 
matter in the slightest whether the committee 
is described as a committee of appeal or whether 


they are described as a fresh set of arbitrators. 
The contract contains as it were two submissions 
or a submission within a submission.” 31 C.W.N. 
730 : 103 I. C. 648 : A. I. R. 1927 Cal. 647. But 
see 31 C. W. N. 446 : 102 I. C. 395 : A. I. R. 
1927 Cal. 391. 

ESSENTIALS. — An award under S. 11 must be 
in writing and signei . 3 Bur. L. J. 102 : 82 I. 
C. 802 : 1924 R 319. See also 7 M. L. T. 355 : 
5 I. C. 374. Where a third arbitrator resigned 
because there was a majority against his view 
and did not sign the award ; held , that did not 
affect the validity of the award. 76 I. C. 1007 : 
i923 Lah.4ii. Where the arbitrators take a 
reasonable fee for their services before entering 
upon their duties with a view to avoid the neces- 
sity of suing the parties in Court, their conduct 
in so doing, does not amount to misconduct and 
does not vitiate the award. 17 L. W. 648 : 75 I. 
C. 850 : 1924 Mad. 274. An application to file in 
Court, a compromise, settling the differences 
independently of arbitrators appointed, and 
signed by the parties and arbitrators, cannot be 
granted inasmuch as such a deed does not 
amount to an award. 48 P. L. R. 1915 : 28 I. C. 
298 : 238 P. W. R. 1915. 

NOTICE. — Where an arbitrator proceeds ex 
parte he should give notice to the parties before 
he so proceeds ; otherwise his award is liable to 
be set aside. 60 I. C. 987 : 47 Cal. 951. See also 
47 C. 29. Failure to give notice of filing an award 
does not by itself vituate award. 95I.C.378: 
A. I. R. 1926 Sind 242. % Aw r ard — Legality of — 
Ministerial Act — Notice to parties — No necessity 
for. 17 L. W, 648 : 75 I. C 850 : 1924 Mad. 274. 

AWARD WHEN ENFORCEABLE.— An award 
becomes enforceable as soon as it is filed in Court 
and no notice filing need be given to tfye par- 
ties by the arbitrator. 60 I. C. 987 : 47 Cal. 951. 
See also 5 R. 171 : A. I. R. 1927 Kang. 197. The 
filing of an award is an act to be done at the 
instance of an arbitrator, and when it is filed the 
result is not that there is a suit in which a decree 
has been passed, but that there is an award 
enforceable as if it were a decree. 40 Cal. 219 ; 
18I.C.978: 17 C.W.N. 395 - 

PROCEDURE. — The provisions of the Act and 
the requirements of the rules and orders of the 
High Court must be complied with before the 
Registrar can file the award and that it is only 
when the award is legally and properly filed that 
it will be executable as a decree. 5 R. 171 : 102 
I. C. 800 : A. I. R. 1927 Rang. 197. The proce- 
dure laid down by the Act seems to be that the 
various stages to be found in Ss. 11 to 15 are to 
be followed in the same chronological order as 
the numerical order of the sections and that an 
application to set aside is not as a rule within 
the jurisdiction of the Court, until some applica- 
tion or attempt has been made to file the award 
or some other similar step is taken to enforce it. 
A. I. R. 1923 All. 31. There are express provi- 




S.1JJ THE INDIAN ARBITRATION ACT (iX OF 1899). 33 

(2) The arbitrators or umpire shall, at the request of any party to the submis- 
sion or any person claiming under him, and upon payment of the fees and charges due 
in respect of the arbitration and award, and of the costs and charges of filing the 
award, cause the award, or a signed copy of it, to be filed in the Court ; and notice 
of the filing shall be given to the parties by the arbitrators or umpire. 

(3) Where the arbitrators or umpire state a special case under section io, 
clause (&), the Court shall deliver its opinion thereon, and such opinion shall be added 
to, and shall from part of, the award. 

12 . The time for making an award may, from time 
to time, be enlarged by order of the Court, whether the 
time for making the award has expired or not. 

13 . (1) The Court may, from time to time, remit the 
award to the re-consideration of the arbitrators or umpire. 


Power for Court to enlarge 
time for making award. 


Power to remit award. 


sions to be found in S. 1 1 of the Act as to what 
is to be done by an arbitrator, if he has made 
his award. When the question, when an arbitrator 
in India becomes functus officio comes to be 
decided, the line will have to be drawn some- 
where in the procedure which is laid down in 
S. u forgetting the award into Court. It is 
difficult to hold that an arbitrator if functus 
officio , while there are still express statutory duties 
laid upon him by the Act. 1923 A. 31. A rule 
framed by the Court under, but not in accord- 
ance with, the Arbitration Act will not be given 
effect to. 40 Cal. 219 : 18 I.C. 978 : i 7 C.W.N. 
395. 

FILING OF THE AWARD.— Any one of the 
arbitrators can legally file the award, the filing 
being a purely ministerial act. 29 I. C. 602 : 8 S. 
L, R. 302. Irregularities in filing can be rectified 
by court in exercise of its inherent jurisdiction. 
5 R. 171 : 102 I. C. 800 : A.I.R. 1927 Rang. 197. 

APPOINTMENT WHEN COMPLETE— The ap- 
pointment of a certain person as arbitrator is not 
complete , until such person has accepted the 
reference and consented to act. 29 I. C. 602: 8 S. 
L. R. 302. 

Power of Arbitrators —When a party to 
arbitration is a firm, the arbitrators can decide 
whether a person is a partner of the firm, but their 
decision is open to correction by the Court. 19 I. 
C. 363: 6 S. L. R. 127. If the arbitrators had 
powers under the C.P. Code, personal service on the 
person might make him personally liable. Where 
some persons admit liability as members of the 
firm while others deny their partnership, the arbi- 
trators may determine liability of the firm leaving 
the personal liability to be determined in execu- 
tion or by appropriate suit. Denial of partner- 
ship raises a question outside the award. Ibid . 

APPEAL. — An order refusing to set aside an 
award is a judgment within Letters Patent and 
is appealable. There is no right of appeal against 
such an order under S. 104, C.P.C., which has no 
application to the filing of an award under S. 11, 
Cl. (2) of the Arbitration Act. 46 I.C. 687 : 45 
Cal. 502. No appeal lies unless it is given by law. 
There can be no appeal from an order setting 
aside an award. 5 Bur. L. T. 155: 6 L. B. R. 88. 

Sec. 12. POWER OF COURT TO EXTEND 
TIME — Under S. 12 of the Arbitration Act, the 
Court has power to extend the time though the 
time for making the award is over. The Appellate 
'Court can extend the time under O. 41 ; R. 33 of 

5 


C.P. Code. 34 I.C. 660 : 40 Cal. 1059. See also 
19 I. C. 374 : 6 S.L.R 146: A. I. R. 1926 Sind 8: 
27 L. W. 51: (1928; M. W. N. 107: A. I. R. 1928 
Mad. 69 : 54 M. L. J. 49 (F. B.) (18 I. A. $5 

Dist.) Power of extending time rests with the 
Court and not with the arbitrators themselves. 
16 L. W. 657 : 70 I. C. 333 : 1923 M. 222. The 
Court can extend time for making the award 
under S. 12. 16 I. C. 861 : 6 S. L. R. 89. Before 
extending the time under £. 12 the Court is 
bound to consider whether the case is a fit one 
for the grant of the indulgence asked for and is 
not confined merely to the consideration of the 
question whether or not, the arbitrator had been 
diligent. 22 I. C. 16 ; 8 S. L. R. 269. See also 
78 1 . C. 521. An umpire has to make his award 
within a month of his appointment and when time 
is not extended and the award is not made within 
such time, his award is worthless. 64 I. C. 706 
(All.) Appeal against order refusing extension of 
time, 46 C. 1059. 

Sec. IS.— Award when can be remitted. 
— When the award is set aside for legal and not 
moral misconduct, it can be remitted to the same 
arbitrator for further consideration. 25 1 . C. 

391: 41 Cal. 313. See also 66 I. C. 389: 34 C. L. 
J. 39. Ordinarily an Appellate Court will not in- 
terfere with the descretion of the first Court in 
declining to remit an award, but the Appellate 
Court will interfere where no grounds have been 
shown. 70 I. C. 353 : 16 L. W. 657: 1923 Mad. 
222. Where an arbitration is made without the 
intervention of a Court and an application is made 
to file the award, then if the award is good in 
part, the Court cannot remit to the arbitrator for 
amendment or declare valid the part to which no 
exception is taken even if it is separable from the 
bad part. 4 Pat. L. J. 669; 74 I. C. 649: 1923 P. 
470. In the absence of anything to show that the 
umpire was prejudiced or was otherwise unfitted 
to hear and determine the case, the Court ought 
to remit to award to the arbitrators. 70 I. C. 353: 
16 L. W. 657: 1923 Mad. 222. 

Award when cannot be Remitted.— 
When the misconduct is one justifying the remo- 
val of the arbitrator, the Court will not remit the 
award but will set it aside. 66 I. C. 349: 34 C.L. 
J. 39. Order by a Court to arbitrators to make 
an award anew, is equal to refusal to file an award 
and is not appealable either under the C.P. Code 
or the Arbitration Act. 2 Bur. L. J. 193: 76 I. C. 
525 (2); 1 R. 661: 1924 Rang. 47, 
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( 2 ) Where an award is remitted under sub-section ( 1 ) the arbitrators or umpire 
shall, unless the court otherwise directs, make a fresh award within three months 
after the date of the order remitting the award. 

14 . Where an arbitrator or umpire has misconduct- 
Power to set aside award. ed himself, or an arbitration or award has been impro- 
perly procured, the Court may set aside the award. ___ 


Sec. 14. Scope of Sec. See 195 L. R. 360— 
What Amounts to 4 misconduct ’.—The 
failure on the part of an arbitrator to give a 
reasonable opportunity to one of the parties to 
appear before him amount to misconduct . Mis- 
conduct does not necessarily involve any moral 
turpitude, dishonesty, partiality or bais on the 
part or the arbitrator. 76 I. C. 275: 1924 S. 132. 
An arbitrator who does not give a party an op- 
portunity to put his case before him and does not 
decide all points of dispute, is guilty of legal mis- 
conduct. 25 I. C. 391 : 41 Cal. 313. The failure 
of an arbitrator to sign the award is legal flaw, 
but when his refusal to sign was at the instance 
of one of the parties though he had agreed to 
the award, that party cannot take advantage of 
the flaw. 20 A. L. J. 392 : L. R. 3 A. 299 : 66 I. 
C. 499 : 1922 All. 233 (£). Arbitrators not acting 
together —Award not legal. 10 O. L. J. 29 : 74 I. 
C. 299 : 26 O. C. 350 : 1923 Oudh 18 1 . When 
the arbitration was to consist of five members but 
those who actually took part where three, the 
decision was not binding. 2 Bur. L.J. 229 : 1924 
R. 153- Where a reference to arbitration by 
four named persons without the intervention of 
Court provides for a decision by all the arbitra- 
tors and not merely by a majority of them, the 
refusal of any of the arbitrators to take part in 
the arbitration invalidates the award. 8 0 L. J. 
585 : 65 I. C. 339 : 1922 Oudh 108. Award is 
vitiated by the legal misconduct of the umpire, 
if he proceeds with the reference without giving 
any notice to the parties of the enquiry by him. 
70 I. C. 353 : 16 L. W. 657 : 1923 Mad. 232. An 
award given in the absence of one of the parties 
and without any notice as to the time or the 
place where the arbitrators would sit to decide 
the dispute is illegal. 65 I. C, 577 : L. R. 3 A. 
81. See also 95 I. C. 378 : A. I. R. 1926 Sind 
242. Irregularities in procedure which amount to 
no proper hearing of the matters in dispute may 
amount to misconduct enough to vitiate the 
award. 66 I. C. 349 : 34 C. L. J. 39. An award 
passed on reference by a guardian and based on 
information received in the absence of the parties 
or on the arbitrator’s own knowledge of the facts 
in regard to the matters in issue between the par- 
ties would be invalid. 44 M. L. J. 263 : 73 I. C. 
470 : 17 L. W. 71 : 1923 Mad. 301, But parties 
who are sui iuris may agree to a reference that 
the aribitrator shall decide the dispute on his own 
knowledge or that there is no need for him to 
take any evidence : apd they will be bound by 
such a reference and no legal misconduct can be 
imputed to the arbitrator, if he based his award 
on such materials. (Ibid,) See also 42 All. 185. 
Any objection to an award on the ground of mis- 
conduct or irregularity on the part of the arbitra- 
tor ought no doubt to be taken by motion to set 
aside the award: but where it is alleged that an 
aribitrator has acted wholly without jurisdiction, 
his award can be qnestioned in a suit brought, 
for that purpose. 49 I. A. 366 : 10 L. W. 537: 


50 C. 1 : 32 M. L. T. 19 : 39 C.L.J. 336 : 44 M - 
L. J. 75 • (1923) M. W. N. 372 : 27 C. W. N. 
660 : 70 I. C. 777 : 1923 P. C. 374 (P.C.) Where 
an award by arbitrators is based on grounds, 
some of which did not justify the exercise of their 
jurisdiction, and the Court cannot hold with 
certainty that the arbitrators were exclusively 
within their jurisdiction the award is null and 
void. 66 I. C. 342 : 34 C. L. J. 253. 

AWARD when can be set aside.— A party 
to an arbitration can get an ex parte award pass- 
ed against him set aside by a Court if he shows 
sufficient cause for non-appearance. 27 I. C. 
135 : 4 S. L. R no. See also 29 Bom. L. R. 
1087. If one party declines to appear before 
the arbitrator they may proceed against him 
ex parte . The award so made is a valid aw’ard 
and could not be set aside. 12 I. C. 167 : 5 S. 
L.R. 7 (Note). The arbitration court has exclu- 
sive jurisdiction to adjudicate on matters aris- 
ing under S. 14. 76 I. C. 953. Where an agree- 

ment to refer to arbitration is impeached, an in- 
junction may be issued 10 restrain arbitration 
proceedings. But when the agreement is not im- 
peached and a suit covering the matter referred 
to arbitration is pending, injunction ought not to 
be issued. 9 I. C. 707 : 8 S. L. R. 187. Under the 
Act, there must be a submission on matters in 
difference and a reference. Failure to pay claims 
is itself a “matter in difference.” A general 
reference to arbitration is enough to bind the 
parties and it need not state the exact points for 
determination. 12 I. C. 147 : 5 S.L R. 7 (Note). 
The principles under which the validity of an 
arbitration should be judged are more rigid than 
those which apply to a case of family agreement. 
Where the parties to it were under a misappre- 
hension as to their legal position and right, the 
award is bad. 2 Pat. 554 : 73 I C. 542 : 1924 P. 
49. Where a party wishes to show that the 
umpire had gone contrary to the established 
principles of justice and refused him hearing, the 
onus is upon him to call evidence to establish 
the fact in answer to the application to file the 
umpire’s award. 64 I. C. 706 (All.). In case of 
an agreement to allow the disputes to be third 
by another tribunal, the Court will take into con- 
sideration all those grounds as in a case of sub- 
mission to arbitration. 15 S. L. R. 88. Setting 
aside award for patent error of law, see 1924 S. 
73. An agreement that neither party shall take 
objection to the award or file an appeal cannot 
control the unrestricted discretion vested in a 
Court by statute to set aside the award when it 
is sought to be filed. The question is not whether 
a party shall be compelled to carry out the terms 
of the contract but whether the Court would be 
exercising a proper discretion in conferring on 
the award the efficacy of its own decree. 42 I.C. 
706 : 1 1 S. L. R. 43. A person dissatisfied with 
an award, made without the intervention of a 
court of justice, is entitled to bring an action to 
set it aside on the ground that no contract profid- 
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be 


15 . ( 1 ) An award on a submission, on being filed in the Court in accordance 

with the foregoing provisions, shall (unless the Court re- 
mits it to the reconsideration of the arbitrators or umpire, 
or sets it aside) be enforceable as if it were a decree of 

the Court. 

(2) An award may be conditional or in the alternative. 


Award when filed to 
enforceable as a decree. 


Illustration . 

A dispute concerning the ownership of a diamond ring is referred to arbitration. The award may 
direct that the party in possession shall pay the other party Ks. 1,000, the said sum to be reduced to 
Rs. 5 if the ring is returned within fourteen days. 


ing for a reference to arbitration was made or 
that the contract if made was cancelled before 
the reference in favour of the arbitrator had been 
executed. 81 I. C. 782 : 1924 S. 25. It is not 
open to a parry to move a Court to set aside on 
award only on some of his objections and to 
reserve other objections falling within the scope 
of S. 14 for a separate suit. The principle of 
constructive res iudicata in S. 11, Expl. IV, C.P. 
Code, will apply. 76 I. C. 953. There is no 
appeal against an order refusing to set aside an 
award. 17 I. C. 902 : 5 Bur. L. T. 155 : 6 L. 

R. 88. No appeal lies against the decree passed 
in accordance with an avrard on the ground that 
arbitrator was guilty of misconduct or failed to 
carry out certain things while performing his duty. 
19 I. C. 40; (Cal.). 

Separate suit when can lie — Where an 
award is challenged on the ground that there was 
no submission to arbitration by the parties, the 
remedy lies in a regular suit and not in an Appli- 
cation under S. 14. 69 I. C. 568 : 47 C. 806. 

Award is no bar to a suit if suit is not stayed 
under para. 18 C. P. C. 2nd Sch. or S. 19 of this 
Act. See 95 I. C. 481 : A. I. R. 1926 Sind 86. 
When an award under the Act has been made 
and filed, a party affected thereby can maintain 
a suit to impeach it on grounds not included 
within S. 14. 31 C. L. J. 283 : 56 I. C. 541 : 24 

C. W. N. 454. Especially when a ground of 
attack goes to the root of the matter a suit is 
maintainable for the investigation and determin- 
ation of the controversy according to the pro- 
cedure prescribed by law. 31 C.L.J. 283 : 56 I.C. 
541 : 24 C. W. N. 454 See also 4 Lah. L. J. 12 : 
1922 Lah. 26. Decision beyond terms — Objec- 
tion disallowed by Court — Revision lies to High 
Court. 73 I. C. 558 : 1923 Lah. 194 ( 1 ). Deci- 
sion of arbitrator on broad principles cannot be 
impeached. 2 Lah. 114 : 61 I. C. 628 : 3 Lah. 
L. J. 394. 

Sec. 15 . Scope of Section.— T he fact that 
an award has been enforced by execution under 

S. 15 is not a bar to a suit to have it declared 
void and for consequential relief. S. 15 does not 
enact that award when filed is to be deemed a 
decree of Court, but only that it is to be enforce- 
able as if it were a decree. 18 L. W. 537: 49 I.A. 
366 : 50 C. 1 : 32 M. L. T. 19 : 32 C. L. J. 336 : 
44 M. L. J. 758 : 27 C. W. N, 660 : 70 I. C. 777 : 
(1923) M. W. N. 372 : 1922 P. C. 374 (P. C.). 
When the legislature provided under S, 15 that 
an award on being filed was enforceable as if it 
were a decree of Court, its intention was that all 
the provisions of the C.P. Code applicable to the 
execution of decree should apply to an award so 
filed. 27 C. W. N. 666 s 1924 Cal. 117. S. 15 
makes an award directly enforceable as a decree 


of Court, and therefore an application to execute 
the aw ard is not an application in execution of 
an order within S. 22 of the Dek. Agri. R. Act 60 
I. C. 942 : 14 S, L. R. 217. Though the filing of 
an award is the act of the arbitrators, the award 
does not become enforceable as if it were a 
decree of the Court immediately on presentation 
to the Court. 66 I. C. 796 : 1922 S. 6. See also 
31 C. W. N. 1097 ; 134 I. C. 808 : A. I. R. 1927 
Cal. 853. 

Enforcement of award.— Order of Couit 
On an award declaring shares only, though actual 
partition was to be effected appointing a Commis- 
sioner for partition does not mean enforcement. 
19 I. C. 374 : 6 S. L. R. 146. Award is not a 
decree of the court but by virtue of S. 15 is en- 
forceable as if it w’ere a decree. So that an award 
against a firm cannot be executed in the manner 
provided by O. 21, R. 50, C. P. Code. 29 Bom. 
L. R. 660 : 104 I. C. 94 : A. I. R. 1927 Bom. 428. 

Limitation, For purposes of execution of an 
award filed in court it is governed by the period of 
limitation prescribed for execution of decrees by 
that court. 31 C. W. N. 1097 : 104 I. C\ 808: A. 
L R. 1927 Cal. 853. So, award filed in a High 
Court is governed by Art. 183, Lim. Act. {/did.) 

Nature of Proceeding.— a proceeding 
under the Act is not a suit and does not end in a 
decree. The Act does not provide for the Court 
making an order filing or refusing to file an award. 
The award is filed by the arbitrators under S. n 
and unless it is remitted to them under S. 13 (T) 
or set aside under S. 14, it becomes enforceable 
as if it were a decree of Court. The order of a 
Court in whatever terms it may be expressed 
under the Act is one setting aside or refusing to 
set aside an award. 10 I. C. 211 : 5 S. L. R. 61. 
Provisions of C. P. Code, if apply. 77 I. C. 868 : 
1924 C. 1 17. 

Stay of Execution.— S tay of execution of 
award cannot be ordered. 12 Bom. L. R. 860 : 

8 I. C. 179. {See also notes under S. 19 tnfra,') 

FILING OF AWARD.— (i) Procedure for filing 
award. 15 C.L.J. no; 13 C. W.N. 63. (ii) Efiect 
of filing award. 40 C. 219. (iii) Effect of not 
filing award. 5 I.C. 425. Cost of filing award is in 
discretion of Court. 27 I. C. 526: 8 S. L. R. 136. 

Appeal. — No appeal lies against an order 
under the Arbitration Act as the orders are nei- 
ther decrees nor appealable orders under Ss. 104 
and 146 of the C. P. Code. There can be only a 
revision under S. 115 of the C. P. Code. 10 I. C. 
211 ; 5 S. L. R. 61. A decree upon an award 
stands precisely in the same position with regard 
to its execution as any other decree of Court. A 
fresh suit doe3 not lie on the same cause of 
action. 1922 Cal. 73 (21 W. R. 248 foil.). 



3 « 


THE CIVIL COURT MANUAL. [S. 16 

Power to remove arbitrator 16 . Where an arbitrator or umpire has misconducted 

or umpire. himself, the Court may remove him. 

17 . Any order made by the Court under this Act 
Costs * may be made on such terms as to costs or otherwise as the 

Court thinks fit. 

18 . The forms set forth in the Second Schedule, or forms similar hereto, with 

such variations as the circumstances of each case require, 
Forms * may be used for the respective purposes there mentioned, 

and, if used, shall not be called in question. 

19 . Where any party to a submission to which this Act applies, or any person 

claiming under him, commences any legal proceedings 

Power to stay proceedings a g a j ns ^ an y other party to the submission, or any person 
where there is a submission. f* . . J , .. . , P , fV , 

claiming under him, in respect of any matter agreed to be 
referred, any party to such legal proceedings may, at any time after appearance and 


Sec. 17. — Costs incurred before umpire or arbi- 
trator are not to be regarded as costs incurred in 
court. Costs in S. 17 refers to costs incurred in 
court where there is no valid reference or valid 
award court has no jurisdiction to award costs. 

( 1928) M.W.N. 228 • A. I. R. 1928 Mad. 370 : 54 
M.L.J. 580 

Sec. 19. Applicability of Section. —Where 
a contract contains a clause for arbitration incase 
of disputes and a party thereto brought a suit to 
impeach the clause, Held , that as the object of 
the suit was to impeach the validity of the clause 
and not in respect of any matter agreed to be 
referred to arbitration, S.19 does not apply. 61 I. 
C. 141 : 14 S.L.K. *23. See also 58 I C. 799 (S.) 

MEANING of Terms.— The words “ a submis- 
sion to which this Act applies ” in S. 19 provide 
for the case where a suit is filed in an upcoun- 
try Court in an area to which the Act has not 
been applied though part of the cause of action 
has arisen in a Presidency town. That Court has 
power to stay the suit, if the suit could with leave 
or otherwise have been filed in a Presidency 
town. 31 Bom. 236, diss. 22 Bom. L. R. 242 : 57 
I. C. 997: 45 B. 1. The expression “after appear- 
ance” in S. 19 is merely directory and the sec- 
tion is intended to prevent a party from filing an 
application after he has attorned to the jurisdic- 
tion of the Court. 48 I.C. 434 : 12 S.L.R. 34. An 
appearance for the purpose of making a stay ap- 
plication may be treated as an appearance in the 
suit. {Ibid.) 

“Step in proceedings, ’’what is.— -A n oral 
application for time to file a written statement by 
defendant’s counsel in answer to a Court’s ques- 
tion is taking a step in the pioceedings within the 
meaning of S- 19. 23 C. W. N. 771 : 81 I.C. 846 : 
1924 Cal 789. Any application to the Court, even 
one for time is a “step in the proceedings” within 
S. 19. 40 I. C- 81 : 10 S. L. R. 190. 

Burden OF PROOF — Where parties have 
agreed to refer disputes to abitration there is a 
prima facie duty cast on Courts, when a suit is 
filed in connection with a dispute, to act on 
'such agreement and to stay the suit and the onus 
is on the plaintiff to show why he should not be 
bound by the agreement. 75 I.C. 104 1: 1924 S.49. 
See also 47 Cal. 849: 61 Ind. Cas. 380 : 25 C. W. 
N. 62 ; 56 Ind. Cas. 76: 13 S. L. R. 201 ; 58 Ind. 
Cas. 790 (S). See also 48 I C. 434 : r2 S. L. R. 
34. Where a defendant does not plead at the 
early stages of a trial a subsisting agreement to 


refer to arbitration but submits to the jurisdic- 
tion of the Court and allows the trial to pro- 
ceed, he cannot afterwards raise the plea. 20 
A. L. J. 975 : L. R. 4 A. 22 : 71 I. C. 144 : 1923 
A. 139. 

Court EMPOWERED to Stay.— It is the Ar- 
bitration Court as defined in S. 4 (a) of the Act 
that is vested with the jurisdiction to stay suits 
under S. 19. 52 I. C. 130 : 13 S.L.R. 8 (31 Bom. 

236 Ref.) See also 70 Ind. Cas. 864 : 15 S.L.R. 

5 : 1923 Sind 25. “Court” in S. 19 of the Act 
is the one in which the proceedings or other 
attempts to bring a suit are in fact instituted. 43 
All. 553 : 63 I.C. 813:19 A. L. J. 495. As 
to thfc Court to which application under the 
section is to be made, see 52 Ind. Cas. 139 : 13 
S. L. R. 23. 

STAY. — The Court is vested with a discretion 
either to stay or not to stay the suit ; but the 
discretion must be guided by judicial principles. 
75 I. C. 1041 : 1924 S. 49 : 43 C. L. j. 297 : 94 
I. C. 182: A. I. R. 1926 Cal. 722. An arbitration 
proceeding is to be stayed when a plff. impeaches 
a contract on equitable grounds. 55 I. C. 817 : 
31 C. L. J. 158. 23 C. W. N. 534, foil. See also 
1923 Sind 25. A stay of suit can be made under 
S. 19 only if the suit was instituted in respect of 
a matter agreed to be referred 66 I. C. 741 : 34 
C. 173. See also 107 I C. 220. As to what must 
be proved by an applicant before granting his ap- 
plication for stay of suit, see 107 I. C. 434: A.I.R. 
1928 Sind 94. Where legal proceedings were for 
a long time threatened against a person in respect 
of a contract which provided for all settlement of 
disputes by arbitration, and when instituted that 
person applied for a stay of suit pending arbitra- 
tion he can claim it as a matter of right. His 
failure to object to the litigation is no ground 
for refusing stay. 45 M. L. J. 653: 33 M. L. T. 
103 (H. C.) : (1923) M. W. N. 772: 47 Mad. 
164 : 1924 Mad. 336. Stay of suit pending arbi- 
tration — Discretion of Court — Charges of fraud. 
22 A. L. J. 1031. An order staying a suit is a 
permanent one unless otherwise provided in the 
order itself and an order staying suit where the 
subject-matter was referred to arbitration and a 
decree was passed in terms of the award is suffi- 
cient to finally dispose of the suit. 43 A. 27Q : 
19 A. L. J. 19 : 59 I.C. 784 : 2 U. P. L. R. (All.) 
387. See also 61 Ind. Cas. 380 : 25 C. W. N. 62: 
47 Cal. 849. The case would be different if by a 
reference and award before the suit the rights and 
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before filing a written statement or taking any other steps in the proceedings, apply 
to the Court to stay the proceedings; and the Court, if satisfied that there is no 


liabilities of the parties had been determined at 
the date of the suit. 56 I.C. 160 : 13 S.L.R. 193. 
Where a contract provides for reference to arbi- 
tration and a suit is filed on the basis of the con- 
tract the award made on such arbitration though 
commenced before the suit, is ineffective unless it 
is stayed pending arbitration. If the Court re- 
fuses to stay or the deft, abstains from asking for 
it, the decision of the Court alone binds the 
parties and not the award. 60 I. C. 895 : 47 Cal. 
752. See also 52 Ind. Cas. 130 : 13 S. L. R. 8. 
If no stay of the suit is obtained, an award made 
after suit is filed is invalid. An order for stay of 
the suit is good although made after the award. 
It is the Court in which the suit is filed which 
has power to stay the suit under S.19. 52 I.C. 130: 
13 S.L.R. 8. Suit filed before arbitration began — 
Award come to during suit — Stay of suit not ob- 
tained — Award is not invalid but remains sus- 
pended, till stay application is disposed of. 1924 
S. 146. Institution of suit after reference to arbi- 
tration by one of the parties and omission on the 
part of the other to apply for stay of suit amounts 
to waiver of right to arbitration. L. R. 3 A. 96; 
44 A. 292: 20 A. L. J. 128 : 65 I.C. 795: 1922 A. 
48 : 52 Ind. Cas. 130. Provision for reference to 
two arbitrators — one arbitrator to be named by 
each party — no provision in case of the refusal by 
a party 10 nominate — Suit by party who has not 
nominated— Stay of suit can be granted. 107 I.C. 
434 : A. I. R. 1928 Sind 94. 

EVIDENCE. — Before an order staying proceed- 
ings, can be made, it must be proved that there 
is a valid submission, that there is no sufficient 
reason why the matter should not be referred ac- 
cording to the submission and that the applicant 
was and is ready to do all tnings necessary to the 
proper conduct of the arbitration. 66 1 . C. 951: 
47 Cal. 1 020. Where one of the parties to a 
reference files a suit in respect of the same sub- 
ject matter the proceedings in the suit cannot 
be stayed under S. 19 of the Arbitration Act but 
can be stayed under S. 151 of C. P. Code if it be 
necessary for the ends of justice. The Court 
should either adjourn the trial of the suit until 
an award is complete or insist on the plff. ob- 
taining leave of the Court to revoke the refer- 
ence. 35 I. C. 536: 10 S. L. R. 61. 

POWER OF Courts. — Whether the parties to a 
suit refer their disputes to arbitration, the Court 
has under S. 19 power to stay the suit absolutely 
and such stay is final and sufficient to dispose of 
the suit. 43 All. 553 : 63 I.C. 813 : 19 A. L. J. 
495. In a suit for breach of a contract the 
matters were referred to arbitration and the suit 
was stayed under S. 19. On objection being 
raised that an alleged custom was inconsistent 
with the contract and that the arbitrators cannot 
go into the question, held , that the arbitrator 
had the power. 58 I. C. 506 (S.) Under S. 19 the 
Court can stay a suit where there is an 
agreement between the parties to refer a matter 
to three arbitrators, as a submission providing for 
a reference to three arbitrators is not outside the 
scope of the Act. 22 Bom. L. R. 842 : 57 I. C. 
997 - 4 £ B. 1. The Court should exercise its 
discretion refusing to stay a suit in a sparing and 
cautious manner. 47 I. C. 783 : 12 S. L. R. 41. 


It is largely in the discretion of the Court to 
make an order staying proceedings in such a 
matter and when the discretion has been exer- 
cised, the Appellate Court will interfere only 
when a strong case is made out. 60 I. C. 951: 
47 Cal. 1020. A suit is not barred by a reference 
to arbitration made before, but the award in 
which is delivered after the suit. 56 I. C. 150 : 
13 S. L. R. 193. Arbitrators can decide ques- 
tions of law and the occurrence of a difficult 
or complicated question of law is not a Sufficient 
ground to take the matter out of the arbitrator's 
hands. 56 I. C. 76 : 12 S. L. R. 201 ; or for refus- 
ing stay; 48 I. C. 434 : 12 S. L. R. 34. So long as 
the authority delegated to an arbitrator is not re- 
voked he has the power to make an award and 
there would be no impropriety of conduct on his 
part in proceeding with the reference after a suit 
is files unless he has notice that there has been an 
application for leave to revoke the authority con- 
ferred on him to some competent Court. 35 I. C. 
536 ; io S. L. R 1. Though it appears desirable 
to have the matter tried in Court the proper 
course is not to ignore the arbitration but to di- 
rect the deft, to take necessary steps to revoke 
the submission. 35 I.C. 536: 10 S.L.R. 1. See also 
11 I.C. 274 (S.). It is highly improper for a party 
to sign a submission to arbitration and then allow 
the arbitrators to proceed ex parte\ if the party 
objects to the jurisdiction of the arbitrators, the 
proper procedure is for him to make protest and 
go on with the case 1 1 I. C. 274 (S.) t A suit 
by an Official Receiver of the property of an In- 
solvent guarantee broker against the employer for 
the balance of the guarantee deposit after setting 
off the amount of damages settled in insolvency 
proceedings as due to the employer cannot be 
referred to arbitration under S. 19 without the 
leave of the Court under the Prov. Ins. Act. 2 7 
1 . C. 138 : 8 S. L. R. 60. An arbitration clause 
in a contract does not oust the jurisdiction of the 
Court in case of its breach, ao I. C. 504 : 7 S. 
L. R. 1. Where an action has been commenced 
upon a contract which contains a provision for 
reference to arbitration then even if a reference 
to arbitration has taken place before the suit is 
instituted and if no application is made to stay 
the suit pending the arbitration, the award is of 
no effect. 38 C. L. J. 67. 

MISCELLANEOUS.— A decision of a Judge a 9 
an arbitrator with the consent of the parties is 
binding on the parties as if it were an award of 
an arbitrator, even though the Judge, as such, 
had no jurisdiction over the matter in contro- 
versy. But this doctrine cannot apply where ttie 
judge was chosen as arbitrator not voluntarily 
but under great judicial pressure. 15 C. L. J. 
142 : 13 I. C. 898 : 16 C. W. N. 444. An agree- 
ment to refer to arbitration is not bad merely for 
the reason that it included disputes other than 
that before the Court, if there was a distinct 
clause to the effect that the arbitrators would 
only report to the Court their decision on the 
subject-matter of the suit. 76 I. C. 1007 ; 1923 
Lah. 41 1. Where there were a number of matters 
In difference between the plaintiffs and the 
various defendants to the suit, it can hardly be 
suggested that the submission to arbitration is 
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sufficient reason why the matter should not be referred in accordance with the submis- 
sion and that the applicant was, at the time when the proceedings were commenced, 
and still remains, ready and willing to do all things necessary to the proper conduct of 
the arbitration, may make an order staying the proceedings. 

Power for High Court to 20. The High Court may make rules consistent 

make rules - with this Act as to— 


( a ) the filing of awards and all proceedings consequent thereon or incidental 

thereto ; 

( b ) the filing and hearing of special cases and all proceedings consequent 
thereon or incidental thereto ; 

(c) the transfer to Presidency Courts of Small Causes for execution of awards 
filed, where the sum awarded does not exceed two thousand rupees ; 

( d ) the staying of any suit or proceeding in contravention of a submission to 
arbitration ; and, 

( e ) generally, all proceedings in Court under this Act. 


21. In section 21 of the Specific Relief Act, 1877, after the words “ Code of 
Civil Procedure” the words and figures “ and the Indian 
Arbitration Act, 1899,” shall be inserted, and for the 
words “ a controversy ” the words “ present or future 
differences ” shall be substituted. 


Amendment of 
Act I, 1877. 


section 21, 


, , 22. The provisions of this Act shall be binding on 

Crown to be bound. the Crown. 


23. (1) This Act shall apply within the local limits of the ordinary civil juris- 

diction of the [High Court of Judicature at Rangoon] in 
Special provision Jis to ap- cases w here, if the subject-matter submitted to arbitration 


plication of Act to Rangoon. 


were the subject of a suit, the suit could, whether with 


leave or otherwise, be instituted within those local limits. 


(2) For the purposes of this Act, the local limits aforesaid shall be deemed to 
be a Presidency town. 


bad on the ground that it does not refer to arbi- 
tration all the matters that may be in dispute 
between the parties. 2 Pat. 777 : 1923 Pat. 225 : 
76 I. C. 2 : 2 P. L. R. 76 : 1924 P. 33. Sch. II, 
para. 1, C. P. Code, in terms provides that where 
all the parties interested agree that any matter in 
difference between them shall be referred to 
arbitration they may apply to the Court for a 
reference. (Ibid.) It may well be that some of 
the parties are interested in certain of the matters 
in dispute only, whilst others are interested in 
other matters and there is no reason why all the 
parties interested in one or other of the matters in 
difference between them should not agree to refer 
their disputes if there are other matte is still to be 
de:ermined in the suit. ( Ibid .) If that part of 
the award which deals with the matters outside 
the reference can be separated from the other 
part, without affecting the decision on the matters 
referred, the Court may in such a case modify or 
correct the award. (Ibid,) Where a private in- 
formation got by an arbitrator was, in the pre- 
sence of the parties, communicated to the other 
arbitrators, an award by them is not invalid. 
Courts proceed very warily in allowing revision in 
award i. 14 L. W. 394 : 65 I. C. 676 : 41 M.L.J. 
276 ; (1921) M. W. N. 509. The umpire is not 
justified in the face of an objection by either party 
in taking any part of the evidence from the notes 


of the arbitration unless there are specific provi- 
sions in the submission permitting him to do so. 
64 I. C. 706 : 3 U. P. L. R. ( All.) 60. When a 
Court is asked to file an award, it is not sitting as 
a Court of appeal from the arbitrators ; but the 
Court can certainly decide if the award sought to 
be filed is the production of a tribunal duly con- 
stituted under the terms of a contract binding on 
both parties. 44 A. 481 : 20 A. L, J. 385 : L. JR. 
3 A. 289 : 66 I. C. 691 : 4 U. P. L. R. (A.) 64. 
Where the Court below had cancelled the refer- 
ence to arbitration on account of the delay in 
making the award, it is not competent to the 
appellate court to look into the award or treat it 
as if it were the report of a commissioner. 4 Lah. 
L. J. 48 : 1922 Lah. 194 (2). On this section, see 
also 39 Cal. 669 (Rules of Bengal Chamber of 
Commerce); 24 I.C. 863 ; 5 L. L. J. 146 : 73 I.C. 
459 : 1923 Lah. 453 ; 28 C. W. N. 140 ; (1924) 
Cal. 72 : 27 Bom. L. R. 1898 ; 1925 Bom. 449 ; 
38 C. L. J. 67 (specific performance of agreement 
to refer to arbitration) ; 56 M.L.J. 291 ; 27 Born. 
L.R. 568 sole arbitrator appointed by one party). 

Sec. 23. — The section was substituted by the 
Lower Burma Courts Act VI of 1900, S. 47. 

The words “High Court of Judicature at 
Rangoon ” were substituted for “ Chief Court of 
Lower Burma ” by Act XI of 1923, 1st Schedule. 
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THE FIRST SCHEDULE. 

See Section 6. 

Provisions to be implied in Submissions. 

I. If no other mode of reference is provided, the reference shall be to a single arbitrator. 

II. If the reference is to two arbitrators, the two arbitrators may appoint an umpire at any 
time within the period during which they have power to make an award. 

III. The arbitrators shall make their award in writing within three months after entering on 
the reference, or after having been called on to act by notice in writing from any party to the sub- 
mission, or on or before any later day to which the arbitrators, by any writing signed by them, may, 
from time to time, enlarge the time for making the award. 

IV. If the arbitrators have allowed their time or extended time to expire without making an 
award, or have delivered to any party to the submission, or to the umpire, a notice in writing stating 
that they cannot agree, the umpire may forthwith enter on the reference in lieu of the arbitrators. 

V. The umpire shall make his award within one month after the original or extended time 
appointed for making the aw T ard of the arbitrators has expired, or on or before any later day to which 
the umpire, by any writing signed by him, may, from time to time, enlarge the time for making his 
award. 

VI. The parties to the reference, and all persons claiming through them respectively, shall, 
subject to the provisions of any law for the time being in force, submit to be examined by the arbi- 
trators or umpire on oath or affirmation in relation to the matters in dispute, and shall, subject as 
aforesaid, produce before the arbitrators or umpire, all books, deeds, papers accounts, writings and 
documents within their possession or power respectively which may be required or called for, and do 
all other things which during the proceedings on the reference the arbitrators or umpire may require. 

VII. The witnesses on the reference shall, if the arbitrators or umpire think fit, be examined 
on oath, 

VIII. The award to be made by the arbitrators or umpire shall be final and binding on the 
parties and the persons claiming under them respectively. 

IX. The costs of the reference and award shall be in the discretion of the arbitrators or 
umpire, who may direct to and by whom, and in what manner, those costs or any part thereof shall 
be paid, and may tax or settle the amount of costs to be so paid or any part thereof, and may award 
costs to be paid as between solicitor and client. 

THE SECOND SCHEDULE. 

(See section 18.) 

FORM I. 


Submission to single arbitrator. 

In the matter of the Indian Arbitration Act, 1899 * 

Whereas differences have arisen and are still subsisting between A. B. of and 

C. D. of concerning 

Now we, the said A. B. and C. D., do hereby agree to refer the said matters in difference to 
the award of X. Y. 

( Signed) A. B. 

C. D. 

Dated the 

FORM II. 


Submission of particular dispute to single arbitrator. 


In the matter of the Indian Arbitration Act, 1899:-- 
Whereas differences have arisen and are still subsisting between 
q 0 f concerning 

Now we, the said A. B. and C. D„ do hereby agree to refer the 
the award of X. Y. 


Dated the 


189 . 


A, B. of and 

said matters in difference to 

l Signed ) A. B. 

C. D. 


FORM III. 


• Appointment of single arbitrator under agreement to refer future differences to arbitration. 

In the matter of the Indian Arbitration Act, 1899 

Whereas, by an agreement in writing, dated the day of 

iS , and made between A. B. of , a ? d .. C V D ' °K j ^ .. ’ lt is 

provided that differences arising between the parties thereto shall be referred to an arbitrator as 

therein mentioned ; ........ 

And whereas differences within the meaning of the said provision have arisen and are still 

subsisting between the said parties concerning. 
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Now we, the said parties A, B. and C. D., do hereby refer the said matters in difference to the* 
award of X. Y. 

{Signed) A. B. 

C. D. 

Dated the 189 . 

FORM IV. 

Enlargement of time by arbitrator by endorsement on submission. 

In the matter of the Indian Arbitration Act, 1899* and an arbitration between A. B. of 
and C. D. of : — 

I hereby enlarge the time of making my award in respect of the matters in difference referred 
to me by the within ( or above) submission until the day of 

189 . 

(Signed) X. Y., 

Dated the 189 . ♦ Arbitrator. 


FORM V. 

Special case . 

In the matter of the Indian Arbitration Act, 1899, and an arbitration between A. B. of 
and C. D. of : — 

The following special case is, pursuant to the provisions of section 10, clause (b), of the said 
Act, stated for the opinion of the 1 : — 

( Here state the facts concisely in numbered paragraphs. ) 

The questions of law for the opinion of the said Court are : — 

First, whether 


Secondly, whether 


(Signed) X. Y., 

Dated the 189 . Arbitrator. 

FORM VI. 

Award. 

In the matter of the Indian Arbitration Act, 1899, and an arbitration between A. B. of 
and C. D. of : — 

Whereas in pursuance of an agreement in writing dated the day of 

189 , and made between A. B. of and C. D. of 

, the said A. B. and C. D. have referred to me, X. Y., the matters in 
difference between them concerning 

(or as the case may be) , 

Now I, the said X. Y., having duly considered the matters submitted to me, do hereby make 
my award as follows: — 

I award — 

(1) that 


(2) that 


(Signed) X. Y., 

Dated the 189 . Arbitrator. 


THE BANKERS’ BOOKS EVIDENCE ACT (XVIII OF 1891). 

PREFATORY NOTE. — The Hon’ble Sir Alexander Miller in presenting the Report of the Select 
Committee on the Bill to amend the Law of Evidence with respect to Bankers’ Books said:— 

“ The Select Committee have made several considerable changes in detail, but none which, I 
think, affects the principle of Bill. The alterations are briefly these. Instead of the elaborate machi- 
nery proposed in the Bill in which it is to be proved by a system of affidavits that the books were exa- 
mined and the extracts verified, we propose to introduce a system of certified copies, exactly analogous 
to that in the present law in respect to certified copies of public documents and we do not propose to 
permit any evidence to be given otherwise than by the production of the books themselves, or by the 
certified copies. We were aked to extend the Act to all kinds of mercantile concerns but that was not 
desirable. We have omitted all reference to Government Savings Banks and to the Post Office, be- 
cause we think that the books of these bodies are “ public documents ” within the meaning of the 


1 Here specify the Coijrt. 
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Evidence Act. We have, however, introduced a clause enabling the Local Government in any case to* 
extend the provisions of the Act to the books of any company which keeps a regular set of books 
analogous to the recognized bankers’ books and to which the Local Government consider it desir- 
able to extend them. We have also introduced provisions enabling the bank, if it thinks fit, to offer 
to produce certified copies instead of allowing its books to be examined. We thought there might be 
very good reasons for this course, and that in the interest of the bank or its clients the clause which 
proposed to enable any party to obtain authority to look through the books of the bank may offer to 
give copies of the necessary certificates. There is one point in connection with this matter, which is,, 
that we propose in that case, that the bank should have to certify that it has given all the relevant 
entries. One of the District Judges has made a note to the effect that it is impossible for a bank to 
judge what entries are or are not relevant. The answers is that the bank is not bound to take advan- 
tage of this provision. If for the purpose of concealing the accounts it chooses to take advantage of 
it and does not insert all relevant entries, it must act on its own responsibility and at its own risk. 

We have inserted no clauses with reference to the payment of any fee to a bank for the supply 
of certified copies, but we have given a discretionary power to the Court, where the matter comes 
before it, to awaxu costs to or against the bank as it may think just ; and the reason is that we think 
that in most cases it would be more beneficial to the bank to give these certificates free of costs than 
to have their books produced, and possibly detained for days, or even weeks, for purposes of legal 
proceedings but if in any case the bank does not choose to grant these certified copies without pay- 
ment, the party will have it in his own power either to pay what the bank asks, or to go before the 
Court and get an order. Probably in many cases an agreement with the bank would be come to in 
preference to going before the Court, but if the matter does go before the Court, then we give the 
Court complete power to make any order which it thinks proper as to costs for or against the bank. 

The Bill does not contain any express power to the Court to require the production of the books 
instead of acting on the certified copies. 

I think the power is given incidentally, because we say that these certified copies shall be received 
as prima facte evidence of the existence of the entries and also that no officer of a bank shall in 
proceedings to which the bank is not a party be compelled to produce the books without special 
order ; but I am not quite sure that it may not be desirable to insert a clause to the effect that not- 
withstanding anything in the Act the Court may order the production of the books themselves 
whenever it thinks this necessary.” (See Proceedings in Council, Fort St. George Gazette, 6th 
October 1891, Supp. pp. 1 — 2.) 

The Statement of Objects and Reasons attached to the Amending Bill of 1900 says: — 

“ It is some time since the Imperial Parliament recognized the great inconvenience which is 
caused to bankers from their being required to produce their books in Courts of Justice. In the first 
place, these books are usually of great size and weight, and, in the second place, they are required 
for entering the daily transactions of the bank. Facilities were provided for proving the contents of 
bankers’ books by means of certified copies, and in the year 1891 an Act was passed for British 
India upon the same lines. Unfortunately the definition of a company adopted in the Act was too 
narrow. It failed to provide for banking companies carrying on business in the country but register- 
ed or incorporated in the United Kingdom, and in a criminal case which was recently tried in 
Calcutta it was discovered that the entries in the books of the Delhi and London Bank could not 
be proved by copies. My learned friend the Advocate-General immediately called attention to this 
defect in the law and suggested the draft of a Bill for removing it. I now beg to leave to introduce a 
Bill widening the definition of the company adopted in the Act of 1891. 

“ I may say that the Bengal Chamber of Commerce has asked us to consider the question of 
extending the definition so as to include all foreign banks in India ; but, after carefully considering 
the question, the Government of India came to the conclusion that it would be better to leave these 
foreign banks to be admitted in particular cases one by one under the power of notification given by 
section 3 of the Act of 1891”. (See Proceedings in Council, Fort St. George Gazette , 20th July, 1900). 

Effect of subsequent legislation: — S. 1 repealed in part by Act X of 1914. 

Amended by Act I of 1893. 

Amended by Act XII of 1900. 

Declared in force — in the Santhal parganas. 

LOCAL Extent of the Operation OF the ACT.-— The Act has been extended by notifica- 
tion under S. 5 of the Scheduled Districts Act XIV of 1874 to British Baluchistan, see Gazette of 
India , 1896, Pt. II, p. 1004. It was declared in force in Upper Burma (except the Shan States) by 
the Burma Laws Act XIII of 1898. It has been declared in force in the Santhal Parganas by S. 3 of 
Santhal Parganas Settlement Regulation III of 1872 as amended by the Santhal Parganas Justice 
and Laws Regulation III of 1899. See Calcutta Gazette , 1892, Pt. I, p. 448. 

THE BANKERS' BOOKS EVIDENCE ACT (XVIII OF 1891). 

[isf October , 1891, 

An Act to amend the Law of Evidence with respect to Bankers’ Boohs . 

WHEREAS it is expedient to amend the Law of Evidence with respect to* 
Bankers' books ; It is hereby enacted as follows : — 
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Title, extent and commence- 1 . (i) This Act may be called THE BANKERS’ 

ment. BOOKS EVIDENCE ACT, 1891. 

(2) It extends to the whole of British India. 

i[( 3 ) * * * * ] 

2 . In this Act, unless there is something repugnant 
Definitions. j n the subject or context — 

[(1) “Company” means a company registered under any of the enactments re- 
lating to companies for the time being in force in the United Kingdom or in any of 
the Colonies or Dependencies thereof or in British India or incorporated by an Act of 
Parliament or of the Governor-General in Councilor by Royal Charter or Letters 
Patent ;] 

(2) “bank” and “banker” mean — 

{a) any company carrying on the business of bankers, 

(6) any partnership or individual to whose books the provisions of this Act 
shall have been extended as hereinafter provided, 

[(c) any post office savings bank or money order office ;] 

(3) “bankers’ books ” include ledgers, day-books, cash-books, account-books 
and all other books used in the ordinary business of a bank : 

(4) “ legal proceeding” means any proceeding or inquiry in which evidence is 
or may be given, and includes an arbitration : 

(5) “the Court ,} means the person or persons before whom a legal proceeding 
is held or taken : 

(6) “ Judge ” means a Judge of a High Court : 

(7) “ trial” means any hearing before the Court at which evidence is taken; and 

(8) “ certified copy” means a copy of any entry in the books of a bank together 
-with a certificate written at the foot of such copy that it is a true copy of such entry, 
that such entry is contained in one of the ordinary books of the bank and was made 
in the usual and ordinary course of business, and that such book is still in the custody 
of the bank, such certificate being dated and subscribed by the principal accountant 
or manager of the bank with his name and official title. 

3 . The Local Government may, from time to time, by notification in the official 

Gazette, extend the provisions of the Act to the books of 
o fPo r to extend provisions an y partnership or individual carrying on the business of 
0 ct ’ bankers within the territories under its administration, and 

keeping a set of not less than three ordinary account books, namely, a cash-book, a 
-day-book or journal, and a ledger, and may in like manner rescind any such notification. 

4 . Subject to the provisions of this Act, a certified copy of any entry in a banker’s 

book shall in all legal proceedings be received as pritna 
b nke^s’°book > s >f °* entnCS in facie evidence of the existence of such entry, and shall be 
,an ers admitted as evidence of the matters, transactions and 

accounts therein recorded in every case where, and to the same extent as, the original 
•entry itself is now by law admissible, but not further or otherwise. 

5 . No officer of a bank shall in any legal proceeding to which the bank is not a 

party be compellable to produce any banker’s book the 
Case m contents of which cain be proved under this Act, or to 

duce books. appear as a witness to prove the matters, transactions and 

accounts therein recorded, unless by order of the Court 
or a Judge made for special cause. 


8ec. 1 , cl. (3 ).— 1 Repealed by Act X of 1914, 
Sch. II. 

8ec. 2 , cl. ( 1 ) was substituted by Act XII of 
1000, S. 2. 

Sec. 2 , cl. ( 2 ) (e) added by Act I of 1893, 


o. 

Cl. ( 3 ) “ Bankers' books ."— Meaning of ; As to 
-whether Loan Register in Public Debt office in 
Bank of Bengal is a Bankers* book, ^31 C. 
^84 : 8 C. W. N. 125. 


Sec. 2 , cl. f8). — As to who can inspect and 
obtain certified copies % see 31 C. 284 : 8 C. W. N. 

125. 

Sec. 3 . — For notifications see Bom. Govt. 
Gazette, 1902, Pt. I, p. 1289 and as so Madras — 
see Mad. R. and O., Vol. I (List). 

8ec. 4 . — See as to copy of entry in the books of 
a Bank not falling within the definition of com- 
pany. 4 C. W. N. 433 ; 18 A. at pp. 94 — 95 - As 
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6 . (1) On the application of any party to a legal proceeding, the Court or a Judge 

Inspection of books by may ord . er that Such P a f ty be at Iiberty to inspect and 
order of Court or Judges. take copies of any entries in a banker's book for any of 

the purposes of such proceeding, or may order the bank to 
prepare and produce, within a time to be specified in the order, certified copies of all 
such entries, accompanied by a further certificate that no other entries are to be found 
in the books of the bank relevant to the matters in issue in such proceeding, and such 
further certificate shall be dated and subscribed in manner hereinbefore directed in 
reference to certified copies. 

(2) An order under this or the proceeding section may be made either with or 
without summoning the bank, and shall be served on the bank three clear days (exclu- 
sive of bank holidays) before the same is to be obeyed, unless the Court or Judge 
shall otherwise direct. 

(3) The bank may at any time before the time limited for obedience to any 
such order as aforesaid either offer to produce their books at the trial or give notice of 
their intention to show cause against such order, and thereupon the same shall not be 
enforced without further order. 

7. ( 1 ) The costs of any application to the Court or a Judge under or for the 

purposes of this Act and the costs of anything done or to 
Costs. be done under an order of the Court or a Judge made 

under or for the purposes of this Act shall be in the dis- 
cretion of the Court or Judge, who may further order such costs or any part thereof to 
be paid to any party by the bank if they have been incurred in consequence of any 
fault or improper delay on the part of the bank. 

(2) Any order made under this section for the payment of costs to or by a bank 
may be enforced as if the bank were a party to the proceeding. 

(3) Any order under this section awarding costs may, on application to any 
Court of Civil judicature designated in the order, be executed by such Court as if the 
order were a decree for money passed by itself : 

Provided that nothing in this sub-section shall be construed to derogate from 
any power which the Court or judge making the order may possess for the enforcement 
•of its or his directions with respect to the payment of costs. 


THE INDIAN BAR COUNCILS ACT (XXXVIII OF 1926). 

[gth September , 1926. 

PREFATORY NOTE. — The necessity for, and the circumstances under which this Act is 
.passed is thus explained in the Statement of Objects and Reasons: — The recommendations of the 
Indian Bar Committee in regard to the constitution of Bar Councils and their functions were as 
follows : — 

1. An all-India Bar or Council is impracticable. Statutory Bar Councils should, however, be 
established at Calcutta, Madras, Bombay, Allahabad, Patna and Rangoon, but provision should be 
made permitting the constitution of councils at Lahore, Nagpur, Karachi and Lucknow later on. 
(Paragraphs 48 and 55.) 

2. The Council should consist of 15 members, four of whom should be nominated by the 
High Court, including, where possible, the Advocate-General or the Government Advocate and the- 
Government Pleader. The remaining eleven, of whom six should be advocates of at least 10 years’ 
standing, should be elected by advocates of the High Court, provided that in Calcutta and Bombay 
the High Courts should determine how many of the eleven should be advocates entitled to practise 
on the original side. The nominated members should ordinarily be advocates, but it should be left 
to the High Courts to nominate Judges past and present. (Paragraphs 57 and 58.) 

3. The first Councils should hold olfice for 3 years, the term of office of subsequent Councils 
being determined by rules to be framed by the Councils themselves. (Paragraph 57.) 

4. A Bar Council shohld have power to make rules subject to the approval of the High 
Court in respect of the following matters 


to who could order production of books — see 32 without notice. As to when order for inspection 
C. 498. can be given, see 20 M, 189 (196) : No revision 

See. 6.— On this section, see 4 Bom. L. R. 865 from order under the section, P. L. R. (1900), 
as to when order under the section can be made p. 237. 
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(a) the qualifications, admission and certificates of proper persons to be advocates of the* 
High Court, 

(>) the powers and duties of advocates, 

(*•) the conduct of any examination which may be prescribed by it and the fees to be paid 
for appearing at the same, 

(d) legal education including the delivery of lectures to students and the fees to be charge- 
able therefor, 

(*) matters relating to the discipline and professional conduct of advocates, 

(/) procedure and practice in cases falling within the disciplinary jurisdiction of the Council, 
(^) the method of holding elections of members of the Council and all matters incidental 

thereto. 

(h) the meetings of the Council, the quorum necessary for the transaction of business, the 
election of a President or other officer and the appointment of committees for special purposes, 

( 7 ) the period for which a Council, after the first Council, should hold office and the filling, 
of vacancies occurring between elections, 

(/) the terms on which advocates of another High Court may be permitted to appear occa- 
sionally in the High Court to which the Council is attached, and 

{k) any other matter prescribed by the High Court. (Paragraph 59.) 

5. The rules regulating the election of the first Council and the filing of vacancies before 
rules are made by the Council should be made by the High Court, and it should be provided that no 
rules shall be made affecting the special provisions suggested for the original sides of the Calcutta 
and Bombay High Courts so long as those provisions remain in force. (Paragraph 59.) 

6. A Bar Council should have power either of its own motion or on complaint or on a refer- 
ence by the High Court to inquire into all matters of the kind referred to in sections 12 and 13 of 
the Legal Practitioners Act, 1879, breaches of rules and other improper conduct in which an 
advocate of the Court is concerned, and make a report to the High Court with a recommendation as 
to the action, if any, to be taken by the Court. 

A Bar Council should also be entitled to be heard in any matter relating to the admission 
of an advocate or in support of any report made by it to the Court. (Paragraph 60.) 

7. The existing disciplinary jurisdiction of the High Court should be maintained, but the 
Court should be bound before taking disciplinary action against an advocate, except in regard to > 
contempt of Court and the like, to refer the case to the Bar Council for inquiry and report. On 
receipt of a report from the Bar Council the Court should be empowered itself to make or require 
the Council to make further inquiry. At the request of a Bar Council or on its own motion a High 
Court should be authorised to order an inquiry to be held by a local Court. (Paragraph 61.) 

8. Provision should be made for procuring with the sanction of the Court the attendance of 
witnesses and production of documents required by the Council for an inquiry, and witnesses should 
receive the same protection as when they give evidence before a Court. (Paragraph 61.) 

(The paragraphs referred to are paragraphs in the Report.) 

The Government of India consulted Local Governments and High Courts upon these recom- 
mendations. In certain respect it appeared necessary to amplify them and in some respects to modify 
them in the light of the views urged by the authorities consulted. It is intended that these recommen- 
dations with the amplifications and modifications should be given effect to by or under the Bill. 

2. The Bill is intended also to carry out as far as possible the following miscellaneous 
recommendations of the Committee : — 

(0) The ideal to be kept in view should be the disappearance of different grades of legal 
practitioners so that ultimately there may be a single grade entitled to appear in all Courts. At 
present the largest degree of unification possible should be effected. (Paragraphs 11 and 17). 

(£) In all High Courts a single grade of practitioners entitled to plead should be enrolled, 
to be called advocates (not barristers), the grade of High Court Vakils or Pleaders being abolished, 
and when special conditions are maintained for admission to plead on the original side the only 
distinction should be within that grade which shall consist of advocates entitled to appear on the 
original side and advocates not so entitled. (Paragraph 19.) 

(c) Advocates of one High Court should be entitled to practise in another High Court 
subject to conditions to be imposed by the Bar Council of the latter Court or by the Court where 
there is no Bar Council. (Paragraph 20.) 

(d) Where there is a compulsory dual agency system at present it should be allowed to 
continue. (Paragraph 26.) 

(/) The High Courts should retain their power to fix the amount payable by a party in 
respect of the fees of an adversary’s legal practitioner. (Paragraph 61.) 

{f) Partnerships between legal practitioners should be permitted wherever all classes of 
legal piactitioners are entitled to act as well as to appear and plead. (Paragraph 69.) 

{g) The High Courts, where this is not now permitted, should consider the advisability of 
allowing Indian barristers applying for enrolment as advocates to read with an approved Indian 
practitioner instead of reading in chambers in England, at least when it is shewn that the individual 
cannot obtain entry in suitable chambers in England. (Paragraph 68.) 

3. Incidentally it is intended that the provisions of the Bill and the rules which may be made 
under it shall, in regard to advocates entitled as of right to practise in the High Courts, replace the 
relevant provisions of the Legal Practitioners Act, the Bombay Pleaders Act and the Letters Patent 
of the various High Courts of Judicature as well as the rules made under those provisions. In regard 
to certain matters for which provision has not been made in the Bill it has, however, been necessary 
to retain the residuary powers of the High Courts of Judicature under their Letters Patent. 
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In accordance with the recommendation of the Committee in paragraph $6 of their Report 
'the enrolment and control of legal practitioners other than Advocates is left to the High Courts 
under the legal Parctitioners Act and the Bombay Pleaders Act as amended by the Bill. 

4. The principal modifications of the Committee’s recommendations which are contained in 
the Bill are as follows: — 

(а) the constitution of the Bar Councils differs silghtly from the recommendations in that 
the Advocate General must be a member and the number of members to be elected is ten, instead 

•of eleven ; 

( б ) the rules regarding all elections of the Councils instead of only the election of the first 
Councils are to be made by the High Courts, the powers of the Councils in this respect being 
restricted to the making of bye-laws in regard to matters not provided for by the rules made by the 
High Courts. For the making of these bye-laws, however, the approval of the High Court will not 
be required ; 

(<0 power is given to the Councils, with the sanction of the High Court, to prescribe fees 
to be payable to the Councils in respect of admission and enrolment and of the issue of certificates ; 
and 

( d ) the powers of the Councils to hold inquiries into complaints of unprofessional conduct 
are restricted to cases referred to the Council by the High Court, and the inquiries are to be held by 
a Tribunal consisting of members of the Council appointed for the purposes of the inquiry by the 
Chief Justice or Chief Judge of the High Court. The High Court is, however, required to refer all 
complaints of unprofessional conduct which it does not dismiss either to the Bar Council or to a 
subordinate Court for inquiry. Instead of requiring the sanction of the Court for compelling the 
attendance of witnesses in each case a Tribunal is given power to enforce such attendance. A 
Tribunal is also given power to administer oaths to witnesses, and the protection of the witnesses 
who give evidence, which was recommended by the Committee, is secured by applying the provisions 
of section 132 of the Indian Evidence Act to proceedings before a Tribunal. On the other hand, 
rules governing the procedure of a Tribunal are to be prescribed by the High Courts instead cA by 
the Councils with the approval of the High Court. ( Statement of Objects and Reasons). — 
[i Gazette of India, dated 2nd January, 1927, Part V, pages 6, 7 and the Report of the Bar 
Committee.] 

When the Bill was referred to a Select Committee, several other alterations and amendments 
were made, with reference to which they said: — 

“We have made a large number of alterations in the Bill, but we have not radically altered 
its scope in view of the fact that, although many of the opinions received are in favour of the 
conferment of much wider powers upon Bar Councils, many others, including some of great weight, 
reveal considerable opposition to the innovations already proposed. In these circumstances, we 
think it would be unwise to depart from the present scheme of the Bill as a more or less tentative 
measure which is intended to be the first step towards the unification and eventual autonomy of the 
legal profession. With these preliminary remarks we now proceed to refer in detail to the more 
important amendments which we have made. 

Clause 1. — We wish to record a suggestion that the Local Government of the United 
Provinces and the Chief Judge of the Chief Court of the Oudh might well be consulted as to the 
desirability of applying the provisions of the Act to that Court. 

Clause 4. — We think it desirable to indicate clearly that Judges of the High Court may be 
represented on the Bar Council, and have provided that two out of the four persons nominated by 
the Court may be Judges. 

Sub-clause (3) of this clause was intended to provide for the representation on the Bar 
Council of advocates entitled to practise on the Original Side of the two High Courts to which it 
refers and more especially for the representation of the barrister element among them, an element 
which will no doubt tend to diminish with the course of time. We have accordingly provided 
definitely that at least one half of the representation of Original Side advocates on the Bar Councils 
of these two High Courts shall be Barristers. 

We think it is essential, in view of the status of the Advocates-General in the presidency- 
towns, that they should be made ex ofjficio Chairmen of the Bar Councils to which they respectively 
belong. 

Clause 6. — The matters to be dealt with by rules made under this clause are, we think, 
matters which should ordinarily be dealt with by the Bar Councils themselves. We have accordingly 
provided that the rules should be made only in the first instance by the High Court and thereafter 
‘by the Bar Council with the previous sanction of the High Court. This involves the omission of 
sub-clause (r) of clause 7, which in the Bill as introduced was not altogether consistent with the 
provisions of clause 6. 

Clause 8. — We have, in the first place, omitted the last part of the proviso to sub-clause ( 0 
of this clause, as we are of opinion that it would not be possible to hold that a person appearing, 
pleading or acting on his own behalf or by his recognized agent could be held to be “practising”. 

We are also of opinion that the objection to sub-clause (2) which has been raised by several 
High Courts, namely, that the preparation and maintenance of the roll of advocates should be 
entrusted to the High Court instead of to the Bar Council, is well founded. We have accordingly 
provided for the maintenance of the roll by the High Court and for the maintenance of a copy of 4 t 
by the Bar Council, principally in order that the election roll of persons entitled to elect members 
to the Bar Council may be kept up to date. In order to enable this to be done we lay upon the High 
Court the duty of furnishing a copy of the roll to the Bar Council and of communicating to it all 
.alterations and additions as they are made. 



46 


THE CIVIL COURT MANUAL. 


Objection has been taken to the provision for the imposition of a fee in respect of enrolment 
of persons who are advocates, vakils or pleaders of the High Court at the time when the provisions 
of the Act come into force in respect thereof. We think that, if only for the purpose of starting the- 
Bar Council in funds, some nominal fee should be payable by such persons and we have fixed this at 
the sum of Rs. io. In cases of new entrants the fee payable will be that prescribed by rules made 
by the Bar Council under the next following clause. We desire to point out that persons who have 
once been enrolled in a High Court as advocates, vakils or pleaders will not, in view of the provisions 
o Article 30 in Schedule I to the Indian Stamp Act, 1899, be required to pay stamp duty again in 
respect of their enrolment under this Act. 

We have added to this clause two B ub-clauses providing respectively for the seniority of 
advocates inter se and their respective rights of pre-audience. Sub-clause (4) as drafted by us 
enables the High Court in individual cases to grant precedence to an advocate out of the order of 
his seniority. We think a provision of this kind might be used to the advantage not only of a rising 
ana successful, but also of a senior and less successful, advocate. 

Finally, in view of some of the opinions received, we consider it desirable to point out that 
clause 1 (3) of the Bill is designed to enable the various provisions of the Bill to be brought into 
orce on different dates and thus to prevent the possibility of any period intervening between the 
operation of the prohibition contained in sub-clause (1 ) of clause 8 and the preparation of the new 

Clause 9*~Objections -were raised to the provisions of sub-clause (4) of this clause in the Bill 
as introduced which was intended merely to preserve the existing powers of the Chartered High 
. r * j u , er ^eir Letters Patent to regulate the numbers of admissions and to refuse admission to- 
individuals at their discretion. As, however, no High Court has, we believe, attempted to restrict 
m any way the numbers of new entrants, we think a provision enabling them to do so is unnecessary. 
But we do consider it essential that the High Court should have power to refuse admission to any 
person otherwise qualified if it ronsiders that he would be on other grounds an undesirable addition 
to the Bar, and have made provision accordingly by means of a proviso tosub-clauee (1). 

We have added a new sub-clause (4) to this clause to meet a criticism advanced by the High 
ourt of Judicature at Bombay that under the Bill as introduced, the powers of the High Court in 
respect 01 admissions to the Original Side were not sufficiently defined. The new sub-clause is 
intended to make it clear that the powers of the High Courts at Calcutta and Bombay to regulate 
absolutely the qualifications for admission to practise on the Original Side will remain unimpaired. 

C ause 10. It has been pointed out that the expression “unprofessional conduct” does not 
co\ er the whole range of cases in which it m?y be necessary to take disciplinary action against 
advocates, and we have made some drafting alterations in this clause to meet this point. 

Some misunderstanding appears to have arisen as to the object of providing for a reference of 
cases of misconduct to Subordinate Courts. Such a provision is necessary as a Tribunal of the Bar 
ouncil will not in all cases be in a position to inquire satisfactorily into matters which have occur- 
red in the mofussil. We think that the allocation of inquiries between Subordinate Courts and the 
ar ouncil must be left to the discretion of the High Court, but we have provided that the High 
°V r 8 S l r k° unc * t°. consult the Bar Council in any case before referring it to such a Court ; 
a ?r^- we . v . e further provided that Courts to which such reference mav be made shall be the Courts 
of District Judges. 

We have omitted the punishment of fine for which the Bill originally provided. 

Clause 12. The alterations which we have made in this clause provide, firstly, that the- 
dvocate- General shall have notice of, and shall be entitled to appear at the hearing of, every case 
before the High Court, whether the inquiry has been made by a Tribunal of the Bar Council or by a 
Uis net Court, and, secondly, that the High Court shall have the power to review' its orders This 
power will enable it to accept a belated apology, if it thinks fit, and remit or reduce the punishment. 

, 13. We have added a proviso 10 sub-clause (1) to give effect to a suggestion made 

by the High Court of Judicature at Bombay that the Tribunal should not have unrestricted power 
to enforce the attendance of judicial officers, a power which might result in dislocation of judicial 
business and inconvenience to the public. We, therefore, require the Tribunal to obtain the previ- 
ous sanction of the High Court or of the Local Government, as the case may be, before issuing a 
summons to the presiding officer of any Court. 

_ ,, have further thought it advisable to make definite provision as to the manner in which 

Tribunals may be enabled to utilise the powers conferred by this section. 

Clatise 14. We think the provisions of the Bill as introduced were somewhat too stringent in 
refusing to allow an advocate of one High Court to appear before another unless rules had been 
made by the latter Court or by the Bar Council, where such exists, regulating the conditions of such 
appearances. We think it reasonable to give advocates the right of appearing in another High* 
Court unconditionally unless conditions are imposed by such rules, and we have re-drafted the clause 
accordingly. We have also made an addition to sub-clause (1) to provide for certain cases which 
nave been brought to our notice in which legal practitioners are at present entitled to appear before 
certain public officers or bodies not legally authorised to take evidence. 

Clause 15. We have given effect to a suggestion that provision should be made for rules to 
T T, te the in ~ ent .^d general management of the funds of the Bar Council. We have also 
atlded a clause which will enable rules to be made in respect of other matters w’hich experience may' 
reveal as requiring regulation. 

, Clause 17. — We have inserted this clause in the usual form to provide indemnity for bona fide 
action taken by Bar Councils and Committees, Tribunals and membert of Bar Councils.”— [Gazette- 
of Ittdich dated 21st August, 1926, Pt. V, pp. 219-121.] 
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THE INDIAN BAR COUNCILS ACT (XXXVIII OF 1926). 

An Act to provide for the constitution of Bar Councils in British India 
and for other purposes . 

WHEREAS it is expedient to provide for the constitution and incorporation of 
Bar Councils for certain Courts in British India, to confer powers and impose duties on 
such Bar Councils, and to consolidate and amend the law relating to legal practitioners 
entitled to practise in such Courts ; It is hereby enacted as follows : — 


Preliminary. 


Short title, extent, applica- 
tion and commencement. 


1. (i) This Act may be called The INDIAN Bar 

Councils act, 1926. 


(2) It extends to the whole of British India, and shall apply to the High Court 
of Judicature at Fort William in Bengal, and at Madras, Bombay, Allahabad, Patna 
and Rangoon and to such other High Courts within the meaning of clause (24) of 
section 3 of the General Clauses Act, 1897, as the Governor-General in Council may, 
by notification in the Gazette of india, declare to be High Courts to which this Act 
applies. 


(3) This sections and section 2, 17, 18 and 19 shall come into force at once ; 
and the Governor-General in Council may, by notification in the Gazette of India 
direct that the other provisions of this Act, or any provision thereof specified in the 
notification, shall come into force in respect of any High Court to which this Act 
applies on such date as he may by the notification appoint. 


2. In this Act, unless there is anything repugnant in 
Inte.pretatmn. the subject or context — 

(<7) “advocate ” means an advocate entered in the roll of advocates of a 
High Court under the provisions of this Act ; 

( b ) “ Advocate-General 99 includes, where there is no Advocate-General, the 
Government Advocate and, where there is no Advocate-General or Government Advo- 
cate, such officer as the Local Government may declare to be the Advocate-General 
for the purposes of this Act ; 

(c) “ High Court 99 means a High Court to which this Act applies • and 

( d) “ prescribed ” means prescribed by rules made under this Act. 


Constitution of Bar Councils . 

Constitution and incorpora- 3. (i) For every High Court a Bar Council shall be 

tion of Bar Councils. constituted in the manner hereinafter provided. 

(2) Every Bar Council so constituted shall be a body corporate having per- 
petual succession and a common seal with power to acquire and hold property, both 
moveable and immoveable, and to contract, and shall by the name of the Bar Council 
of the High Court for which it has been constituted sue and be sued. 

Composition of Bar Coun- 4 (i) Every Bar Council shall consist of fifteen 

ciis, members, of whom — 

(a) one shall be the Advocate-General ; 

( b ) four shall be persons nominated by the High Court, of whom not more 
than two may be Judges of that Court ; and 

(c) ten shall be elected by the advocates of the High Court from amongst 
their number. 

(2) Of the elected members of every Bar Council not less than five shall be 
persons who have for not Jess than ten years been entitled as of right to practise in the 
High Court for which the Bar Council has been constituted. 

(3) Of the ejected members of the Bar Councils to be constituted for the High 
Courts of Judicature at Fort William in Bengal and at Bombay such proportion as the 
High Court may direct in each case shall be persons who have, for such minimum* 
period as the High Court may determine, been entitled to practise in the High Court 
in the exercise of its original jurisdiction, and such number as may be fixed by the 
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High Court out of the said proportion Shall be barristers of England or Ireland or 
members of the Faculty of Advocates in Scotland. 

(4) There shall be a Chairman and Vice-Chairman of each Bar Council elected 
by the Council in such manner as may be prescribed ; 

Provided that the Advocates-General of Bengal, Madras and Bombay shall be 
Chairman ex-officio, respectively, of the Bar Councils constituted for the High Courts 
•of Judicature at Fort William in Bengal, at Madras and at Bombay. 

5 . (1) Notwithstanding anything contained in clause (c) of sub-section (1) of 

. . . section 4, the elected members of the first Bar Council 

constui a tion r of 1 t 3 n t S Bafco i u,f- constituted under this Act for any High Court shall be 
,cil 8 . elected by and from amongst the advocates, vakils and 

pleaders who are on the date of the election entitled as of 
-right to practise in the High Court. 

(2) The terms of office of the nominated and elected members of any such first 
Bar Council shall be three years from the date of the first meeting of the Council. 

Power to make rules regard- c N A • A u 1 

ing constitution and procedure (ij Rules, consistent with this Act, may be made 

•of Bar Councils. provide for the following matters, namely : — 

(a) the manner in which elections of members of the Bar Council shall be 
.held ; the method of determining ; in accordance with the provisions of sub sections (2) 
and (3) of section 4, the candidates who shall be declared to have been elected ; the 
manner in which the result of elections shall be published ; and the manner in which 
and the authority by which doubts and disputes as to the validity of an election shall 
be finally decided ; 

(&) the terms of office of nomininated and elected members of the Council ; 

(c) the filling of casual vacancies in the Council ; 

(d) the convening of meetings of the Council, and the quorum necessary for 
the transaction of business thereat ; 

GO the manner of election and the respective terms of office of the Chairmen, 
in cases where the Chairman is to be elected, and of the Vice-Chairman ; and 

any matter incidental or ancillary to any of the foregoing matters. 

(2) The first rules under this section shall be made by the High Court, but 
the Bar Council may thereafter, with the previous sanction of the High Court, add to, 
amend or rescind any rules so made. 

(3) No election of a member or members to the Council shall be called in 
question on the ground that due notice thereof has not been given to any person 
♦entitled to vote thereat, if notice of the date fixed for the election has, not less than 
thirty day before that date, been published in the local official Gazette of the province, 
•or of each province, as the case may be, in which the High Court exercises jurisdiction. 

(4) Rules made under clause (6) of sub-section (1) may provide for the retire- 
ment of members from office by rotation and for the manner in which the order of 
such retirement shall be determined. 


Power of Bar Councils to 
make by-laws. 


7 . The Bar Council may make by-laws consistent 
with this Act and any rules made thereunder to provide 
for any of the following matters, namely : — 


Gr) the appointment of such ministerial officers and servants as the Bar 
-Council may deem necessary, and the pay and allowances and other conditions of 
service of such officers and servants ; and 

(&) the appointment and constitution of Committees of the Council, the pro- 
cedure of such Committees, and the determination of the powers or duties of the 
Council which may be delegated to such Committees. 


Admission and enrolment of advocates . 


8 . (1) No person shall be entitled as of right to practise in any High Court 

unless his name is entered in the roll of the advocates or 


the High Court maintained under this Act : 


Enrolment of advocates. 
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Provided that nothing in this sub-section shall apply to any attorney of the 
High Court. 

(2) The High Court shall prepare and maintain a roll of advocates of the High 
Court in which shall be entered the names of — 

C a ) all persons who were, as advocates, vakils or pleaders, entitled as of right 
to practise in the High Court immediately before the date on which this section comes 
into force in respect thereof ; and 

(6) all other persons who have been admitted to be advocates of the High 
Court under this Act : 

Provided that such persons shall have paid in respect of enrolment the stamp- 
duty, if any, chargeable under the Indian Stamp Act, 1899, and a free, payable to the 
Bar Council, which shall be ten rupees in the case of the persons referred to in clause 
( ci ) and in other cases such amount as may be prescribed. 

[“ (3) Entries in the roll shall be made in the order of seniority, and such 
seniority shall be determined as follows, namely : — 

(a) all such persons as are referred to in clause (a) of sub-section (2) shall 
be entered first in the order in which they were respectively entitled to seniority inter 
se immediately before the date on which this section comes into force in respect of the 
High Court ; and 

(&) the seniority of any other person admitted to be an advocate of thft 
High Court under this Act after the date shall be determined by the date of his 
admission or, if he is a barrister, by the date of his admission or the date on which he 
was called to the Bar, whichever date is earlier : 

Provided that, for the purposes of clause ( b ), the seniority of a person who 
before his admission to be an advocate was entitled as of right to practise in another 
High Court shall be determined by the date on which he became so entitled. 

(4) The respective rights of pre-audience of advocates of the High Court shall 
be determined by seniority : 

•Provided that the Advocate-General shall have pre-audience over all other ad- 
vocates, and King’s Counsel shall have pre-audience over all advocates except the 

Advocate-General.”] 1 

(5) The High Court shall issue a certificate of enrolment to every person enrol- 
led under this section. 

(6) The High Court shall send to the Bar Council a copy of the roll as pre- 
pared under this section, and shall thereafter communicate to the Bar Council all 
alterations in, and additions to, the roll as soon as the same have been made. 

(7) The Bar Council shall enter in the copy of the roll all alterations and 
additions so communicated to it. 

9 . (1) The Bar Council may, with the previous sanc- 
Qualifications and admis- t j on t ^ e High Court, make rules to regulate the admis- 
sion of advocates. . & , \ , r * . ,r l ^ . 

sion of persons to be advocates of the High Court : 

Provided that such rules shall not limit or in any way affect the power of the 
High Court to refuse admission to any person at its discretion. 

(2) In particular and without perjudice to the generality of the foregoing power, 
such rules shall provide for the following matters, namely : — 

( a ) the qualifications to be possessed by persons applying for admission as 
advocates ; 

( b ) the form and manner in which applications shall be made to the High 
Court for admission ; 

(c) the giving of notice by the High Court to the Bar Council of all such 
applications ; 

( d ) the hearing by the High Court of any objection preferred on behalf of 
the Bar Council to the admission of any applicant ; and 

(< e ) the charging of fees payable to the Bar Council in respect of enrolment. 


Sec. 8. — 1 Sub-Secs. 3 and 4 inserted and sub- of 1927. 
Secs. (5), (6) and (7) re-numberred by Act XIII 

7 



So 


THE CIVIL COURT MANUAL. 


[s. m 


(3) Rules made under this section shall provide that no woman shall be dis- 
qualified for admission to be an advocate by reason only of her sex. 

(4) Nothing in this section or in any other provision of this Act shall be deem- 
ed to limit or in any way affect the powers of the High Courts of Judicature at Fort 
William in Bengal and at Bombay to prescribe the qualifications to be possessed by 
persons applying to practice in those High Courts respectively in the exercise of 
their original jurisdiction or the powers of those High Courts to grant or refuse, as 
they think fit, any such application or to prescribe the conditions under which such 
persons shall be entitled to practice or plead]. 1 

Misconduct . 

10 . (1) The High Court may, in the manner herein - 

misconduct ent °* advocate for after provided, reprimand, suspend or remove from prac- 
j v L tice any advocate of the High Court whom it finds guilty 

of professional or other misconduct. 

(2) Upon receipt of a complaint made to it by any Court or by the Bar Council 
or by any other person that any such advocate has been guilty of misconduct, the High 
Court shall, if it does not summarily reject the complaint, refer the case for inquiry 
either to the Bar Council or, after consultation with the Bar Council, to the Court of 
a District Judge (hereinafter referred to as a District Court) and may of its own 
motion so refer any case in which it has otherwise reason to believe that any such 
advocate has been so guilty. 

11 . (1) Where any case is referred for inquiry to the Bar Council under section 

10, the case shall be inquired into by a Committee of the 
Tribunal of Bar Council. Bar c ounc ji (hereinafter referred to as the Tribunal). 

(2) The Tribunal shall consist of not less than three and not more than five 
members of the Bar Council appointed for the purpose of the inquiry by the Chief 
Justice or Chief Judge of the High Court, and one of the members so appointed shall 
be appointed to be the President of the Tribunal. 

12 . (1) The High Court shall make rules to prescribe the procedure to be follow- 

ed by Tribunals and by District Courts, respectively, in 
Procedure in inquiries. the conduct of inquiries referred under section 10. 

(2) The finding of a Tribunal on an inquiry referred to the Bar Council under 
section 10 shall be forwarded to the High Court through the Bar Council, and the find- 
ing of a District Court on such an inquiry shall be forwarded direct to the High Court 
which shall cause a copy thereof to be sent to the Bar Council. 

(3) On receipt of the finding, the High Court shall fix a date for the hearing of 
the case and shall cause notice of the day so fixed to be given to the Advocate concern- 
ed and to the Bar Council and to the Advocate-General, and shall afford the advocate 
concerned and the Bar Council and the Advocate-General an opportunity of being 
heard before orders are passed in the case. 

(4) The High Court may thereafter either pass such final orders in the case 

as it thinks fit or refer it back for further inquiry to the Tribunal through the Bar 
Council or to the District Court, as the case may be, and, upon receipt of the finding 
after such further inquiry, deal with the case in the manner provided in sub-section 
(3) and pass final orders thereon. , 

(5) In passing final orders the High Court may pass such order as regards the 
payment of the costs of the inquiry and of the hearing in the High Court as it thinks fit. 

(6) The High Court may, of its own motion or on application made to it in 
this behalf, review any order passed under sub-section (4) or sub-section (5) and 
maintain, vary or rescind the same, as it thinks fit. 

(7) When any advocate is reprimanded or suspended under this Act, a record 
of the punishment shall be entered against his name in the roll of advocates of the High 
Court, and when an advocate is removed from practice his name shall forthwith be 
struck off the roll ; and the certificate of any advocate so suspended or removed shall 
be recalled. 


Sec. 9. — 1 Inserted by Act XIII of 1927. 
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13 . (1) For the purposes of any such inquiry as aforesaid, a Tribunal or a Dis- 

trict Court shall have the same powers as are vested in a 
Court under the Code of Civil Procedure, 1908, in respect 
of the following matters, namely : — 


Powers of the Tribunal and 
Courts in inquiries. 


(a) enforcing the attendance of any person and examining him upon oath, 

( b ) compelling the production of documents, and 

(c) issuing commissions for the examination of witnesses : 

Provided that the Tribunal shall not have power to require the attendance of 
the presiding officer of any Court save with the previous sanction of the High Court 
or, in the case of an officer of a Criminal or Revenue Court, of the Local Government. 

(2) Every such inquiry shall be deemed to be a judicial proceeding within the 
meaning of sections 193 and 228 of the Indian Penal Code ; and a Tribunal shall be 
deemed to be a Civil Court for the purposes of sections 480, 482 and 485 of the Code 
of Criminal Procedure, 1898. 

(3) For the purpose of enforcing the attendance of any person and examining 
him upon oath or of compelling the production of documents or of issuing commissions — 

( a ) the local limits of the jurisdiction of a Tribunal shall be those of the 
jurisdiction of the High Court by which the Tribunal has been constituted ; and 

( b ) a Tribunal may send to any Civil Court having jurisdiction in the place 
where the Tribunal is sitting any summons or other process for the attendance of a 
witness or the production of a document required by the Tribunal, or any commission 
which it desires to issue, and the Civil Court shall serve such process or issue such 
commission, as the case may be, and may enforce any such process as if it were a 
process for attendance or production before itself. 

(4) Proceedings before a Tribunal or a District Court in any such inquiry 
shall be deemed to be civil proceedings for the purposes of section 132 of the Indian 
Evidence Act, 1872, and the provisions of that section shall apply accordingly. 


Miscellaneous . 


Right of advocates to prac* 14 . (1) An advocate shall be entitled as of right to 

dse. practise — 

(a) subject to the provisions of sub-section (4) of section 9, in the High 
Court of which he is an advocate, and 

(b) save as otherwise provided by sub-section (2) or by or under any other 
law for the time being in force, in any other Court in British India and before any 
other Tribunal or person legally authorized to take evidence, and 

(c) before any other authority or person before whom such advocate is by or 
under the law for the time being in force entitled to practise. 

(2) Where rules have been made by any High Court within the meaning of 
clause (24) of section 3 of the General Clauses Act, 1897, or in the case of a High 
Court for which a Bar Council has been constituted under this Act, by such Bar Council 
under section 15, regulating the conditions subject to which advocates of other High 
Courts may be permitted to practise in the High Court, such advocates shall not be 
entitled to practise therein otherwise than subject to such conditions. 

(3) Nothing in this section shall be deemed to limit or in any way affect the 
power of the High Court of Judicature at Fort William in Bengal or of the High Court 
of Judicature at Bombay to make rules determining the persons who shall be entitled 
respectively to plead and to act in the High Court in the exercise of its original juris- 
diction. 

15 . A Bar Council may, with the previous sanction 
cii? to ke°ru^es° f BarCoun ' of the High Court for which it is constitued, make rules 
d ‘ ^ • consistent with this Act to provide for and regulate any 

of the following matters, namely : — 

(, a ) the rights and duties of the advocates of the High Court and their dis- 
cipline and professional conduct ; 

(b) the conditions subject to which advocates of other High Courts may be 
ermitted to practise in the High Court ; 
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(c) the giving of facilities for legal education and training and the holding 
and conduct of examinations by the Bar Council ; 

(d) the charging of fees payable to the Bar Council in respect of the enjoy- 
ment of educational facilities provided, or of the right to appear at examinations held, 
by the Bar Council ; 

( e ) the investment and management of the funds of the Bar Council ; and 
(/) any other matter in respect of which the High Court may require rules to 

be made under this section. 


16. The High Court 

Power to fix fees payable as 
costs. 


shall make rules for fixing and regulating by taxation or 
otherwise the fees payable as costs by any party in respect 
of the fees of his adversary's advocate upon all proceed- 
ings in the High Court or in any Court subordinate 
thereto. 


17. No suit or other legal proceeding shall lie against a Bar Council or any 

. . Committee, Tribunal or member of a Bar Council for any 

ceedingT mty agamst legaI pro ' act in good faith done or intended to be done in pursuance 

of the provisions of this Act or of any rule made thereunder. 

18. All rules made under this Act shall be published in the local official Gazette 

. of the province, or of each province, as the case may be, 

u ication o rules. j n which the High Court by which or with whose sanction 

the rules are made exercises jurisdiction. 

19. (i) When sections 8 to 16 come into force in respect of any High Court, 
any enactment mentioned in the first column of the Sche- 
dule which is in force in any province in which the High 
Court exercises jurisdiction shall, for the purpose of its 

application to that province, be amended to the extent and in the manner specified in 
the second column of the Schedule. 


Amendment of enactments, 


etc 


(2) When sections 8 to 16 come into force in respect of any High Court of 
Judicature established by Letters Patent, this Act shall have effect in respect of such 
Court notwithstanding anything contained in such Letters Patent, and such Letters 
Patent shall, in so far as they are inconsistent with this Act or any rules made there- 
under, be deemed to have been repealed. 

(3) When sections 8 to 16 come into force in respect of the High Court of 
Judicature at Bombay, the Bombay Pleaders’ Act, 1920, except section 7 thereof, shall 
cease to apply to or in respect of any person enrolled as an advocate of the High Court 
under this Act, and nothing in that Act shall be deemed to authorize the admission or 
enrolment of any person as a vakil or pleader of the High Court. 

(4) When this Act has come into force in respect of any High Court, any pro- 
vision of any other enactment or any order, scheme, rule, form or bye-law made there- 
under, which was before that date applicable to advocates, vakils or pleaders entitled 
to practise in such High Court shall, unless such a construction is repugnant to the 
context or to any provision made by or under this Act, be construed as applying to 
advocates of the High Court enrolled under this Act. 


THE SCHEDULE. 


(See section 19*) 


AMENDMENT OF ENACTMENTS, 

Enactments amended. Extent and manner of amendment. 

The Legal Practitioners Act, (1) In section 4, after the words “ with the permission of the Court” 
1879. the words anc l figures “or, in the case of a High Court in respect 

of which the Indian Bar Councils Act, 1926, is in force, subject 
to rules made under that Act” shall be inserted. 

(2) In section 6 clauses (a) and ( 6 ) after the words “Royal Charter” 
the words and figures “ in respect of which the Indian Bar 
Councils Act, 1926, is not in force” shall be inserted. 

(3) To section 38 the following words and figures shall be added, 
namely : — 
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The Indian Stamp Act, 1899. 


The Madras Stamp (Amend- 
ment) Act, 1922. 

The Bengal Stamp (Amend- 
ment) Act, 1922. 

The Indian Stamp (Punjab 
Amendment) Act, 1922. 

The Assam Stamp (Amend- 
ment) Act, 1922. 


“ and, except as provided by section 36, nothing in this Act 
applies to persons enrolled as advocates of any High Court 
under the Indian Bar Councils Act, 1926.” 

(4) In section 41, sub-section (1), after the words “ Royal Charter ” 
the words and figures “ in respect of which the Indian Bar 
Councils Act, 1926, is not in force ” shall be inserted. 

In Article 30 of the First Schedule after the words “ High Court ”, 
where they first occur, the words and figures ” under the Indian 
Bar Councils Act, 1926, or ” shall be inserted. 

In Article 25 of Schedule i*A, after the words “ High Court,” 
where they first occur, the words and figures “ under the Indian 
Bar Councils Act, 1926, or ” shall be inserted. 

In Article 30 of Schedule i*A, after the words “ High Court,” where 
they first occur, the words and figures “ under the Indian Bar 
Councils Act, 1926, or ” shall be inserted. 

In Article 30 of Schedule i-A, after the words “ High Court,” where 
they first occur the words and figures “ under the Indian Bar 
Councils Act, 1926, or ” shall be inserted. 

In Article 30 of Schedule i-A, after the words “ High Court ” where 
they first occur, the words and figures “under the Indian Bar 
Councils Act, 1926, or ” shall be inserted. 


Rules and Notification under the Bar Councils Act. 

notification by Government of India. 

In pursuance of sub-section (3) of section 1 of the Indian Bar Councils Act, 1926 (XXXVIII 
of 1926), the Governor-General in Council is pleased to appoint the 16th day of July, 1928, as the 
date on which the provisions of the said Act not yet in operation shall come into force in respect of 
the High Court of Judicature at Madias. — No. F. 994-27- Judicial, Home Department. 

27th March , 1928. 

Notification by the Madras High Court. 

Notice is hereby given with reference to section 8, sub section (2) of the Indian Bar Councils 
Act, 1926, that all persons, who are advocates or vakils entitled as of right to practise in the High 
Court, Madras, and who wish to have theii names entered in the roll of Advocates to be maintained 
under the Act, shall pay on or before the 2nd July, 1928, the fee of ten rupees payable to the Bar 
Council to the Registrar of the High Court, who shall be the Secretary to the Council for the time 
being. 

2. The fee can be paid to the accountant of the High Court, on days on which the High 
Court will be open for the transaction of urgent business during the vacation, i.e., on Mondays and 
Tuesdays every week. — R. O. C. No. 1401 B-i-z8. 

3rd May , 1928. 

The following rules having been framed by the High Court of Judicatute at Madras in 
exercise of the power vested in it by clause (2) of section 6 of the Indian Bar Councils Act, 1926 
(XXXVIII of 1926), read with section 22 of the General Clauses Act, 1897 (X of 1897), are 
published for general information. The rules shall come into force from the 1 6th July. 1928. 


Rules. 

1. In these rules unless there is anything repugnant in the subject or context and subject to 
the provisions of Rule 42: — 

(i) “ Act ” means the Indian Bar Councils Act. 

(ii) “ Advocate-General” means the Advocate-General of Madras. 

(iii) “ Bar Council”, means the Bar Council to be constituted for the High Court. 

(iv) “ Barrister ” means a barrister of England or Ireland or a member of the Faculty of 
Advocates in Scotland. 

(v) “ Chairman ” means the Chairman of the Bar Council or in his absence the Vice- 
Chairman as provided by section 4 (4) of the Act. 

(vi) The “ High Court ” means the High Caurt of Judicature at Madras. 

(vii) “ Secretary ” .means the Secretary or other person to be appointed by the Bar Council 
to perform the duties of a Secretary however designated and shall include any person appointed 
under Rule 11. 

(viii) “ Voter ” means any person whose name is entered on the roll of Advocates main- 
tained by the High Court under section 8 (2) of the Act and who is resident in India at the time of 
the election. 

2. The Bar Council shall be the accredited representative of the Bar and its duty shall bo 
to deal with all matters affecting the profession and to take such action thereon as provided for 
by the Act. 
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3. The Bar Council shall consist of (i) the Advocate-General for the time being, (ii) four 
persons nominated by the High Court in accordance with section 4, clause 1 ( b ) of the Act and (iii) 
ten persons elected from among the Advocates and Vakils who are on the date of the election entitled 
as of right to practise in the High Court. 

4. Elections to the Bar Council shall be held at such place and on such day and within such 
hours as the Chairman may appoint, but not later than one month after the term of ohice of elected 
members who shall vacate office shall expire 

5. (i) Notice of such time and place shall be given by publication in the Fort St. George 
Gazette , over the signature of the Secretary not less than 30 da>s before the date of the election. 

(ii) Copies of such notice shall also be sent by the Secretary to the Advocate-Geneial and to 
the Presidents of the Vakils and Bar Associations, Madras, to be affixed as they may direct. 

6. Every candidate for election as a member of the Bar Council shall be proposed by five 
voters by letter addressed to the secretary and signed by each of such voters and delivered to the 
-Secretary not less than 15 and not more than 30 days before the date fixed for election. 

7. The Secretary may submit to the Advocate General any proposal as to the validity of 
which he may have any doubt and subject to provisions of Rules 22, 23, 25 and 26, the decision of 
the Advocate-General shall be final . 

8. In the event of the Advocate General deciding that a proposal is invalid, the fact shall 
be notified forthwith to the candidate by the Secretary and the candidate may thereupon submit 
another proposal within the time prescribed by Rule 6. In no event shall the candidate be entitled to 
submit a proposal after the time prescribed by Rule 6. 

9. Any person proposed may, by writing, withdraw, his name as a Candidate at any time 
before the voting papers are printed and his name shall be at once omitted from the printed lists. 

10. Not less than seven days before the date fixed for the election the Secretary shall cause a 
list of the names of all candidates duly proposed to be posted on a notice-board in the Court House 
and shall send copies of such list to the Vakils and Bar Associations in Madras and to all the 
Civil Courts and Vakils’ Associations in the Presidency. 

11. Elections and all matters relating thereto provided for by these rules shall be conducted 
by the Secretary or such person as the Bar Council may appoint to discharge the duties of the Secre- 
tary under these rules and the Secretary or such person may w ith the approval of the Chairman 
appoint any person or persons to assist him in the conduct thereof. 

12. If ten or less than ten candidates are proposed and nominated for elections, they shall be 
deemed to be elected and if the number of candidates so proposed and nominated be less than ten, 
the Bar Council as elected, shall have power to fill up the remaining vacancies in the manner pro- 
vided for filling a casual vacancy. 

If more than ten candidates are proposed, the election shall be by voting papers as provided 
in the succeeding rules. 

13. A roll of Advocates and Vakils entitled as of right to practise in the High Couit shall be 
prepared consisting of two parts : those who are of more than 10 years’ standing and those who are 
of less than 10 years’ standing with the address of each member. Any person who desires to 
charge his address shall notify his intended change of address to the Secretary of the Bar Council. 

14. A voting paper will be issued to every voter, but any person entitled to vote who has not 
entered his name and address shall not be supplied with a voting paper except on a wiitten appli- 
cation to the Secretary. 

15. Every voting paper shall be in the following printed form and shall, when issued, have 
written thereon the name of the voter for whose use it intended and shall only be counted when 
signed by such voter. 


Form of Voting Paper . 
Madras Bar Council Election, 


Name of Voter 

Mark Showing 

Choice Name of candidate. 

Signature of voter. 

16. All voting papers when filled in and signed shall be delivered or sent by post to the Secre- 
tary so as to be received by him on or before 12 noon of the day fixed for election and any voting 
paper received thereafter shall be rejected. 

17. (i) A voter shall vote by placing a cross against the name of any candidate for whom he 
desires to vote. He shall not place a cross against more names than the number of members to be 
elected. He shall not give more than one vote to one candidate. In the event of any erasures or 
alterations on the voting paper or of an excessive number of votes purporting to have been given, the 
voting paper shall be deemed to have been defaced and no votes purporting to have been given 
thereby shall be counted. 

(Ii) The decision of the Advocate- General whether a voting paper has or has not been 
defaced shall be final. 
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18. At the conclusion of the voting the votes shall be counted and the voting paper shall there- 
upon be placed in a box and sealed and the names of the candidates shall be set out in a list which 
shall specify the number of votes obtained by each. 

19. The number of candidates who shall be declared to have been elected shall be the first ten 
who obtain the highest number of votes. 

In the event of an equality of votes, the Secretary shall draw lots in the presence of the Advo- 
cate-General for the purpose of deciding the priority between the candidates having the same number 
of votes. 

20. The ten elected members of the first Council shall all of them be Advocates or Vakils of 
not less than io years* standing entitled as of right to practise in the High Court. 

21. A list of candidates declared elected to the Bar Council shall be prepared and signed by the 
Secretary and submitted by him to the Advocate-General who shall certify the same by his signature 
and the same shall be filed as of record by the Secretary. Copies thereof shall be published in the 
Fort St. George Gazette and sent to the Advocate-General and the Bar and Vakils’ Associations, 
Madras, to be affixed as they may direct and to all the Civil Courts in the Presidency. 

22. A candidate may contest the validity of the election of a candidate declared to have been 
elected to the Bar Council by letter signed by him and addressed to the Secretary. Such letter shall 
state the grounds upon which the validity of such election is contested and shall be delivered to the 
Secretary within seven days of the date of the publication in the Fort St. George Gazette of the list 
required by Rule 21 to be so published and after the expiry of seven days from the date of such 
publication the validity of the election shall not be challenged by a candidate on any ground whatever. 

23. At any time within 30 days from the date of the publication aforesaid of the said list the 
Advocate-General may refer in writing to the Committee constituted by Rule 25 any question relating 
to the validity of a candidate declared to have been elected to the Bar Council, 

24. At the expiry of 40 days from the publication aforesaid of the said list the election shall be 
final and the voting papers shall be destroyed provided that in the event of the validity of an election 
being challenged under Rule 22 or of a reference under Rule 23 the voting papers shall be preserved 
and dealt with as the Committee appointed under Rule 25 may direct. 

25. All matters arising under Rules 22 and 21 shall be decided by a Committee of three Judges 
to be nominated by the Chief Justice and the said Committee shall be at liberty to hold such enquiry 
and in such manner as it may see fit. The decision of a majority of the said Committee shall be final 
as to any question that may arise at the said enquiry and in relation thereto and upon any matter 
referred to or to be enquired into by them under these rules. 

26. If the said Committee shall decide that a candidate has not been validly elected the vacant 
place on the Bar Council shall be filled as hereinafter provided in the case of a casual vacancy. 

27. Elected members going out of office shall be eligible for re-election. No elected member 
who by reason of his retirement or under Rule 30 has caused a casual vacancy shall be eligible for 
re-election at the next election. 

28. Nominated members shall go out of office at the expiry of three years from the date of the 
first meeting of the Bar Council and annually thereafter on the further expiry of one year from the 
said date but shall be eligible for re-nomination. 

The term of office of the elected members shall be three years from the constitution of the 
Bar Council. 

29. Casual vacancies which may occur among the elected members may be filled up by the 
Bar Council and the person filling up a vacancy shall go out of office with the end of the term of 
that Bar Council. In the event of two or more candidates having received the same number of votes, 
the Chairman shall have a casting vote. 

30. Any elected member of the Bar Council who fails to attend three consecutive meetings of 
the Bar Council shall be deemed to have vacated his seat and the same shall be deemed a casual 
vacancy and he shall not be eligible for appointment under Rule 27. 

31. The Bar Council shall be deemed duly constituted notwithstanding any vacancy in elected 
or nominated members. 

32. Meetings of the Bar Council shall be convened by the Secretary under the direction of the 
Chairman, or, in his absence from Madras, of the Vice-Chairman, who shall determine the time and 
place thereof, provided that no meeting shall be convened for any date falling within a vacation of 
the High Court. 

33. Notices of meetings of the Bar Council shall be given as the Bar Council may from time 
to time determine. 

34. The Bar Council shall elect from among their members a Vice-Chairman at a meeting 
held for the purpose. Any candidate for the office of Vice-Chairman shall be proposed and seconded 
by members of the Bar Council. 

35. The election of the Vice-Chairman shall be by ballot to be held in such manner as the 
Chairman shall determine. If the votes are equal, the Chairman shall have a casting vote. 

36. The quorum of the Bar Council shall be five. Each member of the Bar Council shall have 
•a vote and the Chairman shall have a casting vote. 
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37. No matter determined by a resolution o:‘ the Bar Council shall be re-considered or re-opened 
within six months from the date of such resolution and the Chairman shall decide if a matter is 
within this rule and his decision shall be final. 

38. The Bar Council shall have power to appoint a Secretary, Treasurer, officers and servants 
as may be necessary as provided for in the by-laws of the Bar Council under the Act. 

39. The funds received by the Bar Council shall be at its disposal for the payment of such 
salaries and other expenses as the Bar Council may incur in promoting the objects for which it is 
constituted. 

40. The Bar Council shall have power to appoint Standing Committees if it thinks fit and 
delegate to them such powers or duties of the Bar Council as may seem desirable. 

41. The Bar Council may make such rules of business as it may think fit not inconsistent 
with the Act or the rules. 

42. For the purposes of the first election to be held under the Act and these rules 

(i) In Rules s, 6, 7, 8, io, 11, 13, 14, 16, 19 (i), 21 and 22 “Registrar” shall be substituted 
for “Secretary”. 

(ii) In Rule 4 “Chief Justice of Madras” shall be substituted for “Chairman.” 

(iii) In Rules 7, 8 ancl 17 (ii) the words “such Judge of the High Court as the Chief 
Justice may appoint” shall be substituted for the words “the Advocate-General.” 

(iv) From Rule 11 the words “or such person as the Bar Council may appoint to discharge 
the duties of the Secretary under these rules” and the words “or such person” and the words “with 
the approval of the Chairman” shall be deleted. 

(v) To Rule 18 the words “and a copy sent to the Chairman of the Bar Council when 
constituted” shall be added. 

(vi) From Rule 19 (i) the words “in the presence of the Advocate-General” shall be deleted. 

(vii) From Rule 21 the words “and submitted by him to the Advocate-General who shall 
certify the same by his signature” shall be deleted. 

(viii) “Registrar” means the Registrar of the High Court and shall include any person 
appointed by him under Rule 11. 


Notifications by the Calcutta High court. 

The following rules having been framed by the High Court of Judicature at Fort William in 
Bengal, in exercise of the power vested in it by clause (2) of section 6 of the Indian Bar Councils 
Act, 1926 (XXXVIII of 1926), read with section 22 of the General Clauses Act, 1897 (X of 1897), 
are published for general information. The rules shall not take effect until the Governor-General 
in Council, by notification in the Gazette of India , directs that the provisions of section 6 of the 
Indian Bar Councils Act come into force. 

Rules. 

1. In these rules unless there is anything repugnant in the subject or context and subject to the 
provisions of rule 36 — 

(i) “ Act ” means the Indian Bar Councils Act, 1926. 

(ii) “ Advocate-General ” means the Advocate-General of Bengal, 

(iii) “ Bar Council ” means the Bar Council to be constituted for the High Court. 

(iv) “ Barrister ” means a barrister of England or Ireland or a member of the Faculty of 
Advocates in Scotland. 

(v) “ Chairman ” means the Chairman of the Bar Council as provided by section 4 (4) of the 

Act. 

(vi) “ The High Court” means the High Court of Judicature at Fort William in Bengal. 

(vii) “ Secretary ” means the Secretary or other person to be appointed by the Bar Council to 
perform the duties of a Secretary however designated and shall include any person appointed under 
rule 8. 

(viii) “ Voter ” means any person entitled by virtue of the Act to vote at elections to the Bar 
Council. 

2. Elections of members of the Bar Council shall be held at such place and on such day and 
within such hours as the Chairman may appoint, but not later than one month after the terms of 
office of elected members who shall next vacate office shall expire. 

3. (i) Notice of such time and place shall be given by publication in the Calcutta and Assam 

Gazettes over the signature of the Secretary upon a date not less than 30 days before the date of the 
election. * 

(ii) Copies of such notice shall also be sent by the Secretary to the Advocate-General and to 
the President of the Vakils’ Association to be affixed as they may direct. 

4. Every candidate for election as a member of the Bar Council shall be proposed by ten voters 
by letter addressed to the Secretary and signed by each of such voters and delivered to the Secretary 
not less than 15 days and not more than 30 days before the date fixed for the election. 
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5. The Secretary may submit to the Advocate-General any proposal as to the validity of which 
he may have any doubt and subject to the provisions of rules 15, 16, 18 and 19 the decision of the 
Advocate-General shall be final. 

6. In the event of the Advocate-General deciding that a proposal is invalid the fact shall be- 
notified forthwith to the candidate by the Secretary and the candidate may thereupon submit 
another proposal within the time prescribed by rule 4 but in default of the candidate being so notified 
he shall not be entitled to submit another proposal after the time prescribed by rule 4. 

7. Not less than 7 days before the date fixed for the election the Secretary shall cause the 
names of all candidates duly proposed to be posted on a notice board in the Court house and shall 
send lists of the said names to the Advocate-General and the President of the Vakils’ Association to- 
be affixed as they may direct. 

8. Elections and all matters relating thereto provided for by these rules shall be conducted by 
the Secretary or such person as the Bar Council may appoint to discharge the duties of the Secretary 
under these rules and the Secretary or such peison may, with the approval of the Chairman, appoint 
any person or persons to assist him in the conduct thereof. 

9. On the day and time and at the place appointed for the election a voting paper bearing the- 
names of all candidates duly proposed and stating the number of members to be elected shall be 
handed by the Secretary to each voter who shall apply in person therefor 

10. (i) A voter shall vote by placing a cross against the name of any candidate for whom he 
desires to vote. He shall not place a cross against more names than the number of members to be 
elected. He shall not give more than one vote to one candidate. The voting paper shall not be 
signed by the voter. In the event of any erasures, obliterations or alterations on the voting paper or 
of an excessive number of votes purpoiting to have been given or of the voting paper purporting to- 
have been signed by the voter the voting paper shall be deemed to have been defaced and no votes 
purporting to have been given thereby shall be counted. 

fii) The decision of the Advocate-General whether a voting paper has or has not been- 
defaced shall be final. 

11. The votei after voting shall personally return the voting paper to the Secretary who shall 
place it in a sealed box and the name of the voter shall be struck off the list of voters. 

12. At the conclusion of the voting the votes shall be counted and the voting papers shall there- 
upon be placed in a box and sealed and the names of the candidates shall be set out in a list which 
shall specify the number of votes obtained by each and which of such candidates are barristers and 
which of such candidates not being barristers have been entitled to practise in the High Court in the 
exercise of its original jurisdiction for the period determined under Section 4 (3) of the Act. The 
list so prepared shall be filed by the Secretary as of record. 

13. (i) The number of candidates who shall be declared to have been elected shall be as 
many as shall with members, if any, who do not go out of office complete the total number of ten 
elected members. 

Such candidates shall be ascertained by taking one by one from the list prepared under 
rule 12 : — ■ 

Firstly, as many candidates with most votes qualified under the Resolution of the High 
Court, dated the day of 1928 as will with members, if any, who do not go 

out of office complete the proportion and number required by the said resolution of members qualified' 
thereunder. 

Secondly, if the number required by section 4 (2) on the Act of members qualified as there- 
in provided is not then complete with members, if any, who do not go out of office, as many candi- 
dates with most votes so qualified next in the said list as will complete that number of members so- 
qualified ; and 

Thirdly, as many candidates with most votes as many then be required with members if 
any, who do not go out of office, to make the number of elected members up to ten. 

(ii) In the event of an equality of votes the Secretary shall draw lots in the presence of the 
Advocate-General for the purpose deciding the priority between the candidates having the same" 
number of votes. 

14. A list of candidates declared elected to the Bar Council shall be prepared and signed by 
the Secretary and submitted by him to the Advocate-General who shall certify the same by his sig- 
nature and the same shall be filed as of record by the Secretary. Copies thereof shall be published 
in the Calcutta and Assam Gazettes and sent to the Advocate-General and President of the Vakils’ 
Association to be affixed as they may direct. 

15. A candidate may contest the validity of the election of a candidate declared to have been 
elected to the Bar Council by. the letter signed by him and addressed to the Secretary. Such letter 
shall state the grounds upon which the validity of such election is contested and shall be delivered to 
the Secretary within seven days of the date of the publication in the Calcutta Gazette of the list 
required by rule 14 to be so published and after the expiry of seven days from the date of such pub- 
lication the validity of the election of a candidate shall not be challenged by a candidate on any 
ground whatever. 

16. At any time within 30 days from the date of the publication aforesaid of the said list the 
Advocate-General may refer in writing to the Committee constituted by rule 18 any question relating 
to the validity of the election of a candidate declared to have been elected to the Bar Council. 

8 
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17. At the expiry of 40 days from the publication aforesaid of the said list the election shall 
-be final and the voting paper shall be destroyed provided that in the event of the validity of an 
election being challenged under rule or of a reference under rule 16 the voting papers shall be 
preserved and dealt with as the Committee appointed under rule 18 may direct. 

18. All matters arising under rule 15 or 16 shall be decided by a Committee of three Judges 
of the High Court to be nominated by the Chief Justice and the said Committee shall be at liberty 
to bold such enquiry and in such manner as it may see fit. 

The decision of a majority of the said Committee shall be final as to any question that 
may arise at the said enquiry— and in relation thereto and upon any matter lef erred to or to be 
enquired into by them under these rules. 

19. If the said Committee shall decide that a candidate has not been validly elected, the 
vacant place on the Bar Council shall be filled as hereinafter provided in the ca«e of a casual 
vacancy. 

20. (i) On the expiry of three years from the date of the first meeting of the Bar Council 
and annually at the further expiry of one year from the said date one half of the elected members of 
the Bar Council shall go out of office. 

(ii) A casual vacancy unfilled on the dat? upon which elected members go out of office as 
aforesaid shall be deemed going out of office for the purpose of this rule and a member who prior 
to the said date shall have stated that he will not seek re-election who shall be recorded by the 
Secretary shall be deemed to go out of office and members ceasing to be members by virtue of rule, 
24 shall be deemed to go out of ollice. 

(iii) The members to go out of office or the balance of such members, as the case may be, 
shall be ascertained on the first occasion by drawing lots which shall be done by the Council under 
the direction of the Chairman before the expiry of three years from the said date, and in subsequent 
years the elected members to go out of office shall be those who have been longest in office since 
their last election. If such number shall exceed five, the Council shall draw lots under the direction 
of the Chairman as to who shall go out of office. 

(iv) Elected members going out of office shall be eligible for re-election. No elected 
member who by reason of his retirement or under rule 25 has caused a casual vacancy shall be 
eligible for reelection at the next election 

21. Nominated members shall go out of office at the expiry of three years from the date of 
the first meeting of the Bar Council and annually thereafter on the further expiry of one year from 
the said date but shall be eligible for re-nomination. 

22. A casual vacancy among nominated members of the Bar Council shall be filled by 
nomination by the High Court. 

23. A casual vacancy among elected members of the Bar Council shall be filled by the 
Council appointing the candidate with most votes not being already a member of the Bar Council 
who failed at the last preceding election to secure election subject to the maintenance of the pro- 
portion and of the number thereof of Barristers directed and fixed respectively under Section 4 (3) 
being preserved. In the event of two or more candidates having received the same number of votes 
the Council shall draw lots under the direction of the Chairman. Should there be no such candi- 
dates qualified to fill the vacancy the Council shall elect a duly qualified advocate thereto in such 
manner as the Chairman may determine provided that any advocate put forward the election shall 
have been proposed by one and seconded by another member of the Council. 

24. A member of the Bar Council who became a member thereof under the provisions of the 
last preceding rule shall cease to be a member of the Bar Council on the date following upon which 
members shall go out of office under the provisions of rules 20 and 2r but shall be eligible for 
.re-election. 

25. Any elected member of the Bar Council who shall fail to attend three consecutive meet- 
ings of the Bar Council or two consecutive meetings held within a period of two months shall be 
deemed to have vacated his seat and the same shall be deemed a casual vacancy and he shall not 
be eligible for appointment under rule 23 : Provided that an elected member may obtain leave of 
absence from the Council for a period not more than three months once during his term of office 
which may be granted to him retrospectively. 

26. The Bar Council shall be deemed duly constituted notwithstanding any vacancy in 
elected or nominated members. 

27. Meetings of the Bar Council shall be convened by the Secretary under the direction of 
the Chairman, or, in his absence from Calcutta, of the Vice-Chairman who shall determine the 
time and place thereof, provided that no meeting shall be convened for any date falling within a 
vacation of the High Court. 

28. Notices of meetings of the Bar Council shall be given as the Bar Council may from time 
to time determine. 

29. The Bar Council shall elect from among their members a Vice-Chairman who shall hold 
office until he shall resign the Bar Council or until another Vice-Chairman shall be elected. 

30. The election of the Vice-Chairman shall be by ballot to be held in such manner as the 
Chairman may determine : Provided that no member of the Bar Council shall be deemed to have 
been duly elected as Vice-Chairman unless he shall have secured a majority of votes of the 
members present. 
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31. The election of the Vice-Chairman shall be held at the first meeting of the Bar Council 
convened after an election of members : Provided that the Chairman may adjourn the election 
should no member have secured a majority of votes as provided by rule 30. 

32. At all meetings of the Bar Council five members present shall form a quorum. 

33. Resolutions of the Bar Council shall be by show of hands. Each member present shall 
have one vote and the Chairman of the meeting shall have a casting vote. 

34. No matter determined by a resolution of the Bar Council shall be reconsidered or re- 
opened within six months from the date of such resolution and the chairman shall decide if a 
matter is within this rule and his decision shall be final. 

35. The Bar Council may make such rules of business as it may think fit inconsistent with 
the Act or these rules. 

36. For the purposes of the first election to be held under the Act and these rules: — 

(i) In rules 3* 4. 5 > 6 , 7, 8 , 9, 11, 12, 13, 14, and 15 “ Registrar” shall be substituted 
for “ Secretary ”. 

(ii) In rule 2 “ Chief Justice of Bengal” shall be substituted for “Chairman ”. 

(iii; In rules 5, 6, and 10 (ii) the words “ such Judge of the High Court as the Chief 
Judge may appoint ’’shall be substituted for the words “ the Advocate-General ”. 

(iv) From rule 8 the words “ or such person as the Bar Council may appoint to discharge 
the duties of the Secretary under these rules” and the words “ or such person ” and the words 
“ with the approval of the chairman” shall be deleted. 

(v) To rule 12 the words “ and a copy sent to the Chairman of the Bar Council when 
constituted ” shall be added. 

(vi) From rule 13 (ii) the words “in the presence of the Advocate-General” shall be 

deleted. 

(vii) From rule 14 the words “ and submitted by him to the Advocate-General who shall 
certify the same by his signature ” shall be deleted. 

(viii) “ Registrar ” means the Registrar, Appellate Side of the High Court, and shall 
include any person appointed by him under rule 8. 

The following resolution passed by the High Court of Judicature at Fort William in Bengal, 
on the 8th day of February, 1928, with reference to the provisions of Section 4 of the Indian Bar 
Councils Act, 1926 (XXXVIII of 1926), is published for general information 

Resolution . 

It is hereby resolved that of the ten elected members of the Bar Council to be constituted for 
the High Court of Judicature at Fort William in Bengal, one half shall be persons who have, for 
the minimum period of ten years, been entitled to practice in the High Court in the exercise of its 
♦original jurisdiction, and four out of the said one half, shall be barristers of England or Ireland or 
members of the Faculty of Advocates in Scotland. 

By order of the High Court, 

(Sd.) H. C. Stork, 

Registrar . 


THE INDIAN BILLS OF LADING ACT (IX OF 1856).i 


Short title given, Act XIV of 1897. 

Declared in force throughout B. I., except as regards the Scheduled Districts, Act XV of 


/1874, S. 3. 


[11 th April , 1856. 


ACT IX OF 1856 IS BASED ON THE BILLS OF LADING ACT, 1855. 

(18 and 19 VICT., C. in). 

An Act to amend the law relating to Bills of Lading . 

WHEREAS by the custom of merchants a bill of lading of goods being transfer- 
able by endorsement, the property in the goods may there- 
Preamble. by pass to t h e en d orseef but nevertheless all rights in 

respect of the contract contained in the bill of lading continue in the original shipper 
or owner and it is expedient that such rights should pass with the property ; And 
whereas it frequently happens that the goods in respect of which bills of lading pur- 
port to be signed have not been laden on board, and it is proper that such bills of 
lading in the hands of a bona fide holder for value should not be questioned by the 
master or other person signing the same, on the ground of the goods not having been 
laden as aforesaid ; It is enacted as follows : — 


1 Short title, “The Indian Bills of Lading of 1897), 
Act, 1856” See the Indian Short Titles Act (XIV 
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to vest in consignee or endor 
see. 


1. Every consignee of goods named in a bill of lading, and every endorsee of a 
bill of lading to whom the property in the goods therein 

Rights under bills of lading men ti 0 ned shall pass, upon or by reason of such consign- 
ment or endorsement shall have transferred to and vested 
in him all rights of suit, and be subject to the same liabi- 
lities in respect of such goods as if the contract contained in the bill of lading had 
been made with himself. 

2. Nothing herein contained shall prejudice or affect any right of stoppage in 

transitu , or any right to claim freight against the orgi- 

Not to affect right of stop- na j shipper or owner, or any liability of the consignee or 
page tn transitu or claims for j i . r , 

£ re ^ ht endorsee by reason or in consequence of his being such 

consignee or endorsee, or of his receipt of the goods by 

reason or in consequence of such consignment or endorsement. 

3. Every bill of lading in the hands of a consignee or endorsee for valuable con- 

sideration, representing goods to have been shipped on* 
Bill of lading in hands of board a vessel, shall be conclusive evidence of such ship- 

dence of the shipment as ment as a S ainst the master or other person signing the 

against master, etc. same, notwithstanding that such goods or some part 

thereof may not have been so shipped, unless such holder 
of the bill of lading shall have had actual notice at the time of receiving the same 
that the goods had not in fact been laden on board : 

Provided that the master or other person so signing may exonerate himself, in 
respect of such misrepresentation, by showing that it was 
Proviso * caused without any default on his part, and wholly by the 

fraud of the shipper, or of the holder or some person under whom the holder claims. 


THE BIRTHS, DEATHS AND MARRIAGES REGISTRATION ACT (VI OF 1886). 

Effect of subsequent Legislation. — Rep. in pt., Act 2 of 1891, S. 4 (2). Act 12 of 1891. 

Am., Act 16 of 1890. 

Rep. in pt. and am., Act 9 of 1911. 

Ss. 13, 24 (2), 32, 33 (O, (2), 35- A (1) am. Act XXXVIII of 1920. 

Declared in force in the Sonthal Parganas, Reg. 3 of 1872, S. 3, as amended by Reg. 3 of 
1899, S. 3 ; 

in British Baluchistan, Reg. 2 of 1913, S. 3 ; 

in Upper Burma (except the Shan States, Act 13 of 1893), S. 4 ; 

in the Arakan Hill District, Reg. 1 of 1916, S. 2. 

PREFATORY NOTE. — The following is the statement of objects and reasons appended to the 
Births, Deaths and Marriages Registration Bill : — It is proposed by this Act (1) to establish a system 
of voluntary registration of births and deaths for the benefit of such classes of the community as 
would be likely to avail themselves of registration, (2) to establish general registry offices for keeping 
registers of the births and deaths so registered and of marriages registered under Act III of 1872 or 
the Indian Christian Marriage Act (XV of 1872), and (3) to provide a machinery for giving evidential- 
value to certain existing registers of births, baptisms, deaths, burials and marriages, which have been 
kept under no law. The subject of the registration of births and deaths among Europeans in India 
had been frequently long under the consideration of the Government, whose attention had moreover 
been frequently directed to it by memorials from various Christian religious bodies, urging very 
strongly the need for legislation. The Indian Statute book contained at that time no general law for 


Secs. 1 - 3 . — The object of a bill of lading is to 
provide for the rights and liabilities of the 
parties in reference to the contract to carry, and 
it is not concerned with liabilities to contribution 
in general average. The question whether an 
exemption clause covers the liability to contribu- 
tion in general average in a case of proper jetti- 
son depends on the intention of the parties. If 
the ship-owner wishes to relieve himself, he must 
do so in clear words. 78 I. C. 972. Where a bill 
of lading contains the usual exemption clause 
as regards the liability for acts of God King's 
enemies and the perils of the sea , in a suit by the 
consignee for damages for loss of goods, etc., the 
defendant ship-owner must plead and prove 
‘‘perils of the sea” if that is his defence. If he 


makes out a prima facie case plaintiff can rebut 
it by proving negligence on the part of the defen- 
dant. 47 Mad. 610 : 20 L. W. 91 : 80 I. C. 154 : 
(1924) M. W. N 648- 47 M. L. J. 150: 1924 
M. 773. “At merchants’ Risk” meaning of, 78 
I. C. 972. S. 3 of the Bills of Lading Act is 
limited to the master or the person signing the 
bills. 1925 S. 221. The general rule as to burden 
of proof is that it is on the plaintiff to prove by 
evidence aliunde that articles bearing particular 
marks are actually handed over to the shipping 
Company. Ibid. On this section see also 92 I. C. 
206 : A. I. R. 1926 Sind 221. 

Sec. 8 . — See 9 B. H. C. 321 ; See also 45 I. C. 
168 (Liability of carrier under bill of lading), 
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*he registration of births and deaths. There were, indeed, enactments which provided for the registra- 
tion of births and deaths within certain specified areas, principally municipalities and cantonments, 
but, in the first place, these enactments were strictly local in their nature, leaving the greater portion 
of the country unprovided for, and in the next place, their provisions being directed primarily to 
statistical purposes were not of such a nature as to make the registers of births and deaths kept 
vunder them of value for purposes of evidence. As to the numerous registers of baptisms and burials 
which were kept by ministers of religion in all parts of the country, it was doubtful how far they 
could be relied on for giving accurately the requisite particulars as to births and deaths, and most of 
them were, moreover, inadmissible in evidence. Such being the state of the law and considering the 
importance of the subject generally and having regard to the fact that references were frequently 
made to the Secretary of State for India and to the Government of India for proof of age or of death 
in connections with questions involving large individual interest, such as rights to property, the 
Government of India was of opinion that it was expedient to enact a permissible law under which full 
facilities for registering births and deaths should be given to persons valuing unimpeachable evidence 
of these events. As to the second object of the Bill, it was obvious that no system of registration of 
births and deaths could be complete or of practical value unless it provided for the establishment, 
at certain centres of general offices where the information registered at the various local offices should 
be collected and so arranged as to be readily available for public reference. In this connection the 
attention of the Government of India has been directed to the unsatisfactory nature of the system of 
registration of marriages under the Indian Christian Marriage Act, 1872 and Act III of 1872. Docu- 
mentary evidence of all marriages under the former Act was, by the provisions of the Act or the 
orders thereunder, sent to the Secretary to the Local Government, who was also empowered to grant 
certified copies which were receivable in evidence. It would seem, therefore, at first sight that noth- 
ing further was required. But, as a matter of fact, not only were no arrangements made for main- 
taining an index to the marriages, the records of which were retained in the lo:al Secretariate, but 
the greater portion of the marriage records which were received in the local Secretariate had, under 
section 81 of the Act and the orders in force, to be sent on in original to the Government of India in 
the Home Department for transmission to the Secretary of State ; so that the greater number of the 
marriage records which reached the local Secretariate did not remain there for purposes of reference, 
and such as did remain were, owing to the absence of an index, practically valueless. As to Act III 
of 1872, this Act made no provisions for the marriages solemnized under it being reported to any 
central authority. The marriage certificate books for which it provided were retained by the Regis- 
trar, who was not even required to index them. Their value as records of the marriages to which 
they referred was accordingly much diminished. The Government of India had, therefore, availed 
themselves of the opportunity of the proposed legislation for the registration of births and deaths to 
remove those defects in the marriages registration-law by providing for general registry offices for 
keeping registers not only for the births and deaths which may be registered under the proposed law, 
but also of marriages which may be registered under Act III of 1872 or the Christian Marriage Act, 
1872. {See Statement of Objects and Reasons.) 
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THE BIRTHS, DEATHS AND MARRIAGES REGISTRATION ACT 
(VI OF 1886).i 

[The 8th March , 1886. 

An Act to provide for the voluntary Registration of certain Births and Deaths , 
for the establishment of General Registry Offices for beeping Registers of 
certain Births , Deaths and Marriages , and for certain other purposes. 

WHEREAS it is expedient to provide for the voluntary registration of births 
and deaths among certain classes of persons, for the more effectual registration of 
those births and deaths and of the marriages registered under Act III of 1872, or the 
Indian Christian Marriage Act, 1872, and of certain marriages registered under the 
Parsi Marriage and Divorce Act, 1865, and for the establishment of general registry 
offices for keeping registers of those births, deaths and marriages ; 

And whereas it is also expedient to provide for the authentication and custody 
of certain existing registers made otherwise than in the performance of a duty specially 
enjoined by the law of the country in which the registers were kept, and to declare that 
copies of the entries in those registers shall be admissible in evidence ; 

It is hereby enacted as follows: — 

CHAPTER I. 

PRELIMINARY. 

Shoit title and commence- 1. (1) This Act may be called The BIRTHS, 

ment - Deaths and Marriages Registration Act, 1886 ; 

and 

(2) It shall come into force on such day 1 2 as the Governor-General in Council,- 
by notification in the Gazette of India , directs. [ * * v ] 

2 . This Act extends to the whole of British India and applies also, within 
the dominions of Princes and States in India in alliance 
Local extent. with Her Majesty, to British subjects in those dominions. 


1 For Statement of Objects and Reasons, see 
Gazette of India, 1885, Pt. V, p. 12 ; for Report 
of the Select Committee, see ibid., 1886, Pt. IV, 
p. 103, and for proceedings in Council, see ibid . , 
1885, Supplement, pp. 14 and 87, and ibid., 1886, 
p. 290. 

Sec. 1.— - 2 The 1st October, 1888, see Gazette 
of India, 1888, Pt. I,p. 336. 

Sub-sec. (3) of S. 1, which was repealed by 
the Repealing and Amending Act (XII of 1891), 
was as follows: — 

“ (3) Any power conferred by the Act to make 
rules or to issue orders may be exercised at any 


time after the passing of this Act ; but a rule or 
order so made or issued shall not take effect un- 
til the Act comes into force,” 

8ec. 2 .— -The Act has been declared in force in 
the Sonthal Parganas by S. 3 of the Sonthal Par- 
ganas Settlement Regulation (III of 1872), as 
amended by the Sonthal Parganas Justice and 
Laws Regulation (III of 1899), Ben. Code. It has 
been declared in force in British Baluchistan by 
the British Baluchistan Laws Regulation (I of 
1880), S. 3 and Schedule, Bal. Code. 

The Act has been declared in force in Upper 
Burma (except the Shan States) by the Burma 
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Definitions. 


3. In this Act, unless there is something repugnant 
in the subject or context, — 


“ sign ” includes mark, when the person making the mark is unable to write his 

name : 

“ prescribed ” means prescribed by a rule made by the Governor-General in 
Council under this Act : and 

“ Registrar of Births and Deaths *’ means a Registrar of Births and Deaths 
appointed under this Act. 


4. Nothing in this Act, or in any rule made under this Act, shall affect any law 
heretofore or hereafter passed providing for the registra- 
tion of births and deaths within particular local areas. 

5. All powers conferred by this Act may be exer- 


Saving of local laws. 


Powers exerciseable from 
time to time. 


cised from time to time as occasion requires. 


CHAPTER IT. 


General Registry Offices of Births, Deaths and Marriages. 


Establishment of general 
registry offices and appoint- 
ment of Registrars-General. 


6 . (i) Each Local Government — 


(a) shall establish a general registry office for keeping such certified copies 
of registers of births and deaths registered under this Act, or marriages registered under 
Act III of 1872 (to provide a form of marriage in cei'tain cases) or the Indian 
Christian Marriage Act, 1872, or beyond the local limits of the ordinary original civil 
jurisdiction of the High Court of Judicature at Bombay, under the Parsi marriage and 
Divorce Act, 1865, as may be sent to it under this Act, or under any of the three last 
mentioned Acts, as amended by this Act ; and 


(b) may appoint to the charge of that office an officer, to be called the Regis- 
trar-General of Births, Deaths and Marriages for the territories under its administra- 
tion : 

(2) Provided that the Governor of Bombay in Council may, yvith the previous 
sanction of the Governor-General in Council, establish two general registry offices and 
appoint two Registrars-General of Births, Deaths and Marriages for the territories 
under his administration ; one of such general registry offices and of such Registrars- 
General being established and appointed for Sind and the other for the other 
territories under the administration of the Governor of Bombay in Council. 


7 . Each Registrar-General of Births, Deaths and Marriages shall cause indexes 

of all the certified copies of registers sent to his office 
ral 1 regis e try t office kePtatSene under this Act, or under Act III of 1872, the Indian 

Christian Marriage Act, 1872, or the Parsi Marriage and 
Divorce Act, 1865, as amended by this Act, to be made and kept in his office in the 
prescribed form. 

8 . Subject to the payment of the prescribed fees, the indexes so made shall be 

at all reasonable times open to inspection by any person 
s ection 6S t0 be ° PCn l ° in ' applying to inspect them, and copies of entries in the 

certified copies of the registers to which the indexes 
relate shall be given to all persons applying for them. 

9. A copy of an entry given under the last foregoing section shall be certified by 

the Registrar-General of Births, Deaths and Marriages, or 
Copies of entries to be ad- ^ an 0 ffi cer authorized in this behalf by the Local 
missi e in evi ence. Government, and shall be admissible in evidence for the 

purpose of proving the birth, death or marriage to which the entry relates. 


Laws Act (XIII of 1898), see the first Schedule Scheduled Districts Act (XIV of 1874), see 
and S. 4, Bur. Code. It had been previously ex- Gazette of fndte , 1 888, Pt. I, p. 528. 
tented there by notification under S. 5 of the 
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10 . Each Registrar- General of Births, Deaths and Marriages shall exercise 
Superintendence of Regis- » f nera ‘ superintendence over the Registrars of 
<trars by Registrar-General. Births and Deaths in the territories for which he is 

appointed. 

CHAPTER III. 

Registration of Births and Deaths. 


A. — Application of this Chapter. 


Persons whose births and 
deaths are registrable 


11 . (i) The persons whose births and deaths shall, in 
the first instance, be registrable under this Chapter are 
the following, namely : — 


(a) in British India, the members of every race, sect or tribe to which the 
Indian Succession Act, 1865 applies, and in respect of which an order under sec- 
tion 332 of that Act is not for the time being in force, and all persons professing the 
Christian religion; 

( b ) in the dominions of Princes and States in India in alliance with Her 
Majesty, British subjects being members of a like race, sect or tribe, or professing the 
Christian religion : 

(2) But the Local Government, by notification in the official Gazette, may 
{ * * * * * ]1 extend the operation of this Chapter to any other class or persons 
either generally or in any local area. 

B. — Registration Establishment . 


12 . 


Power for Local Govern- 
ment to appoint Registrars for 
its territories. 


The Local Government may appoint, either by name or by virtue of their 
office, so many persons as it thinks necessary to be 
Registrars of Births and Deaths for such local areas with- 
in the territories under its administration as it may de- 
fine and, if it sees fit, for any class of persons within any 


part of those territories. 

13 . The Governor-General in Council may, by notification in the Gazette of 
India , appoint, either by name or by virtue of their office, 
Power for Goverpor-General SQ many p erS0 ns as he thinks necessary to be Registrars 

irars for Native States. °f Births and Deaths for such local areas within the domi- 

nions of any Prince or State in India in alliance with Her 
Majesty as he may define and, if he sees fit, for any class of persons within any part 
of those dominions. 


Registrar to be deemed a 
public servant. 


Provided that the powers and functions exercisable by the Governor-General 
in Council under this section shall, in the case of any such dominions which are with- 
in the political charge of a Local Government, be exercised by that Local Government 
by notification in the local official Gazette. 

14 . Every Registrar of Births and Deaths shall be 
deemed to be a public servant within the meaning of the 
Indian Penal Code. 

15 . (1) 1'he Local Government or the Governor-General in Council, as the case 

may be, may suspend, remove or dismiss any Registrar of 

Power to remove Registrars. Births and Deaths . 

(2) A Registrar of Births and Deaths may resign by notifying in writing to the 
Local Government or to the Governor-General in Council, as the case may be, his in- 
tention to do so, and, on his resignation being accepted by the Local Government or 
the Governor-General in Council, he shall be deemed to have vacated his office. 

16 . (1) Every Registrar of Births and Deaths shall 

have an office in the local area, or within the part of the 
territories or dominions for which he is appointed. 


Office and 
Registrar. 


attendance of 


Sec. 11 . — x In cl. 2 of. S. 11 the words “ with 1920, Sch. 1. 
the previous approval of the Governor- General in Sec. 13. —Proviso to S. 13 was added by Act 
Council ” were omitted by Act XXXVIII of XXXVIII of 1920. 
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( 2 ) Every Registrar of Births and Deaths to whom the Local Government may 
direct this sub-section to apply shall attend at his office for the purpose of registering 
births and deaths on such days and at such hours as the Registrar-General of Births, 
Deaths and Marriages may direct, and shall cause to be placed in some conspicuous 
place on or near the outer door of his office his name, with the addition of Registrar 
of Births and Deaths for the local area or class for which he is appointed, and the days 
and hours of his attendance. 


Absence of Registrar 
vacancy in his office. 


17. ( 1 ) When any Registrar of Births and Deaths to whom the Local Government 
may direct this section to apply, not being a Registrar 
of Births and Deaths for a local area in the town of Cal- 
cutta, Madras or Bombay, is absent, or when his office is 

temporarily vacant, any person whom the Registrar-General of Births, Deaths and 
Marriages appoints in this behalf, or. in default of such appointment, the Judge of the 
District Court within the local limits of whose jurisdiction the Registrar’s office is 
situate, or such other officer as the Local Government appoints in this behalf, shall be 
the Registrar of Births and Deaths during such absence or until the Local Government 
fills the vacancy. 

( 2 ) When any such Registrar of Births and Deaths for a local area in the town 
of Calcutta, Madras or Bombay is absent, or when his office is temporarily vacant, any 
person whom the Registrar-General pf Births, Deaths and Marriages appoints in this 
behalf shall be the Registrar of Births and Deaths during such absence or until the 
Local Government fills the vacancy. 

( 3 ) The Registrar-General of Births, Deaths and Marriages shall report to the 
Local Government all appointments made by him under this section. 

18. The Local Government shall supply every Registrar of Births and Deaths 

with a sufficient number of register books of births and of 

nr R ^ g L S t!n r n .V.L e J* up ' register books of deaths, and shall make suitable provision 
plied and preservation of re- f b . . * , , , , . , . 

cords to be provided for. for the preservation of the records connected with the 

registration of births and deaths. 


C. — Mode of Registration . 

19. Every Registrar of Births and Deaths, on receipt of notice of a birth or 
death within the local area or among the class for which 
binhs ty ald deX oVIhich he is appointed, shall, if the notice is given within the 
notice is given. prescribed time and in the prescribed mode by a person 

authorized by this Act to give the notice, forthwith make 
an entry of the birth or death in the proper register book : 

Provided that — 

(( a ) if he has reason to believe the notice to be in any respect false, he may 
refuse to register the birth or death until he receives an order from the Judge of the 
District Court directing him to make the entry and prescribing the manner in which 
the entiry is to be made ; and 

(6) he shall not enter in the register the name of any person as father of an 
illegitimate child, unless at the request of the mother and of the person acknowledging 
himself to be the father of the child. 

Persons authorized to give 20. Any of the following persons may give notice of 

notice of birth. a birth, namely : — 

(a) the father or mother of the child ; 

(&) any person present at the birth ; 

(c) any person occupying, at the time of the birth, any part of the house where- 
in the child was born and having knowledge of the child having been born in the house ; 

( 1 d ) any medical practitioner in attendance after the birth and having personal 
knowledge of the birth having occurred ; 

( e ) any person having charge of the child. 


Seo. 17 (1). — The section has been declared by trars appointed by that Government under the 
the Government of Madras to apply to all RegU- notification issued under S. 12, see Mad. R. and O, 

9 
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Persons authorized to give 21. Any of the following persons may give notice of 
notice of death. a death, namely : — 

(a) any relative of the deceased having knowledge of any of the particulars 
required to be registered concerning the death ; 

(b) any person present at the death ; 

(c) any person occupying, at the time of the death, any part of the house where- 
in the death occurred and having knowledge of the deceased having died in the house ; 

i d) any person in attendance during the last illness of the deceased ; 
e ) any person who has seen the body of the deceased after death. 

22 . (i) When an entry of a birth or death has been made by the Registrar of 

Births and Deaths under section 19, the person giving 
• ^ n ?u 0f birth or . d . eath be notice of the birth or death must sign the entry in the 
y sc register m the presence of the Registrar. 

(2) Until the entry has been so signed, the birth or death shall not be deemed 
to be registered under this Act. 

(3) When the birth of an illegitimate child is registered, and the mother and the 
person acknowledging himself to be the father of the child jointly request that that 
person may be registered as the father, the mother and that person must both sign the 
entry in the register in the presence of the Registrar. 

23 . The Registrar of Births and Deaths shall, on application made at the time 
of registering any birth or death by the person giving 
G. rant ^ certificate of regis- not j ce 0 f the birth or death, and on payment by him of 

the prescribed fee, 1 give to the applicant a certificate m 
the prescribed form, signed by the Registrar, of having registered the birth or death. 

24 . (1) Every Registrar of Births and Deaths in British India shall send to the 

Registrar-General of Births, Deaths and Marriages for the 
Duty of Registrars as to sen- territories within which the local area or class for which he 

fn n r 8 eg?sfir fie boo C k?lo S RegTstrar' is fPP°‘ nted is situat ? resides, at the prescribed inter- 
Geheral. vals, a true copy certified by him, in the prescribed form, 

of all the entries of births and deaths in the register book 
kept by him since the last of those intervals. 

Provided that in the case of Registrars of Births and Deaths who are clergymen 
of the Churches of England, Rome and Scotland, the Registrar may, if so directed by 
his ecclesiastical superior, send the certified copies in the first instance to that 
superior, who shall send them to the proper Registrar-General of Births, Deaths and 
Marriages. 

In this sub-section “ Church of England ” and “ Church of Scotland ” mean the 
Church of England and the Church of Scotland as by law established respectively ; 
and u Church of Rome *' means the Church which regards the Pope of Rome as its 
spiritual head. 

(2) The provisions of sub-section (1) shall apply to every Registrar of Births 
a,nd Deaths in the dominions of any Prince or State in India in alliance with Her 
Majesty, with this modification that the certified copies referred to in that sub-section 
shall be sent to such one of the Registrars-General of Births, Deaths and Marriages as 
the Governor- General in Council, by notification 2 in the Gazette of India appoints in 
this behalf : 

Provided that such certified copies shall, in the case of any such dominions 
which are within the political charge of a Local Government, be sent to the Registrar- 
General of Births, Deaths and Marriages for the territories under the administration 
6f that Local Government. 8 

Sec. 23.— 1 As to stamps in which such fees Sec. 24 — 2 For an instance of such notifica- 
are to be paid, see GazeUt of India , 1899, Pt. I, tion, see GazetU of India, 1809, Pt. X, p. 424. 
p. 82, paragraph 14 (c) of Notification No. 786 s The proviso was added by Act XXXVIII 
S. R. of 1920, Sch. I. 



8 . 301 THE BIRTHS, DEATHS AND MARRIAGES REGISTRATION ACT. 


25 . (i) Every Registrar of Births and Deaths shall, on payment of the prescribed 

e , fees, at all reasonable times, allow searches to be made in 

trieTtn C register books? 3 ° the re e ister books ke P { him * and S ive a «W of an y 

entry in the same. 

(2) Every copy of an entry in a register book given under this section shall be 
certified by the Registrar of Births and Deaths and shall be admissible in evidence for 
the purpose of proving the birth or death to which the entry relates. 

26 . Notwithstanding anything in section 19, the Governor-General in Council 

. . . may make rules authorising Registrars of Births and 

regis X trXn n of STbinhs P ea . thp ’ ? n conditions and in circumstances to be specified 
and deaths. in the rules, to register births and deaths occurring outside 

the local areas or classes for which they are appointed. 

D. — Penalty for False Information. 

27 . If any person wilfully makes, or causes to be made for the purpose of being 

. . inserted in any register of births or deaths, any false 
false^nformationf fU y gmnS statement in connection with any notice of a birth or death 

under this Act, he shall be punished with imprisonment 
for a term which may extend to three years, or with fine, or with both. 

E. — Correction of Errors . 

28 . (1) If it is proved to the satisfaction of a Registrar of Births and Deaths 

that any entry of a birth or death in any register kept by 
f m reglS him under this Act is erroneous in form or substance, he 

may, subject to such rules 1 as may be made by the 
Governor-General in Council with respect to the conditions and circumstances on and 
in which errors may be corrected, correct the error by entry in the margin, without any 
alteration of the original entry, and shall sign the marginal entry and add thereto the 
date of the correction. 

(2) If a certified copy of the entry has already been sent to the Registrar- 
General of Births, Deaths and Marriages, the Registrar of Births and Deaths shall 
make and send a separate certified copy of the original erroneous entry and of the 
marginal correction therein made. 

CHAPTER IV. 

AMENDMENT OF MARRIAGE ACTS. 


Addition Of new section 29 - After section 13 of Act III of 1872 (to provide 

after section 13, Act III of a form of marriage in certain cases) the following 
>872. section shall be inserted, namely : — 

“ 1 3- A. The Registrar shall send to the Registrar-General of Births, Deaths and 
Marriages for the territories within which his district is 
Transmission of certihed situate, at such intervals as the Governor-General in Coun- 

copies of entries in 1 cil from time to time, directs, a true copy certified by him, 

trar-Generai 00 of Births in such f° rm as the Governor-General in Council from time 

Deaths and Marriages. to time, prescribes, of all entries made by him in the said 

marriage certificate book since the last of such intervals,” 
Amendment of the Indian 30 . In the Indian Christian Marriage Act, 1872, the 

Christian Marriage Act, 187*. fol i owin g amendments shall be made, namely 

(a) at the end of section 3, the words “ Registrar-General of Births, Deaths 
and Marriages, means a Registrar-General of Births, Deaths and Marriages appointed 
under the Births, Deaths and Marriages Registration Act, 1886,” shall be added ; 

( b ) for the words “ Secretary to the Local Government ” wherever they occur, 
and for the words “ Secretary to a Local Government ” in section 79, the words 41 Re- 
gistrar-General of Births, Deaths and Marriages ” shall be substituted 


Sec. 98;— 1 For rules made under S. 26 con- See. 80.— 2 Cl. (c) which amended S. 62 of 
jointly with Ss. 28 and 36, see Gazette of India , the Indian Christian Marriage Act (XV of 1872 
1888, Pt. I, p. 336, and ibid., 1894, Pt. I, p. 436. was repealed by the Indian Christian Marriage 
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(c) in section 8x, after the words “ Registrar-General of Births, Deaths and 
Marriages ” the words “ in England ” shall be added. 

Addition of new section 3 L -^fter section 8 of the Parsi Marriage and 

Marriage^ and Divorce Act, Divorce Act, 1865, the following section shall be inserted, 
1865. namely : — 


“8-A. Every Registrar, except the Registrar appointed by the Chief Justice of 
the High Court of Judicature at Bombay, shall, at such in- 
tervals as the Governor-General in Council from time to 
time directs, send to the Registrar-General of Births, 
Deaths and Marriages for the territories administered by 
the Local Government by which he was appointed a true 
copy certified by him, in such form as the Governor- 
General from time to time prescribes, of all certificates entered by him in the said 
register of marriages since the last of such intervals/’ 


Transmission of certified 
copies of certificates in mar- 
riage register to Registrar- 
General of Births, Deaths and 
Marriages. 


CHAPTER V. 

Special Provisions as to certain existing Registers. 

32 . If any person in British India, or in the dominions of any Prince or State in 
India in alliance with Her Majesty, has for the time being 
the custody of any register or record of birth, baptism, 
naming, dedication, death or burial of any persons of the 
classes referred to in section 2 , sub-section (1), or of any 
register or record of marriage of any persons of the 
classes to which Act III of 1872 or the Indian Christian Marriage Act, 1872, or the 
Parsi Marriage and Divorce Act, 1865, applies, and if such register or record has been 
made otherwise than in performance of a duty specially enjoined by the law of the 
country in which the register or record was kept, he may, [at any time before the first 
day of April, 1891], 1 send the register or record to the office of the Registrar-General 
of Births, Deaths and Marriages for the territories within which he resides, or, if he 
resides within the dominions of any such Prince or State as aforesaid, to such one of 
the Registrars-General as aforesaid as the Governor-General in Council, by notifica- 
tion 2 in the Gazette of India , directs in this behalf. 

Provided that such register or record shall, in the case of any such dominions 
which are within the political charge of a Local Government, be sent to the Registrar- 
General of Births, Deaths and Marriages for the territories under the administration of 
that Local Government. 3 


Permission to persons hav- 
ing custody of certain records 
to send them within one year 
to Registrar-General. 


33 . (1) Any Local Government, in the case of registers or records sent under sec- 
tion 32 to the Registrar-General for the territories under its 
Appointment of Commis- administration, and the Governor-General in Council, in the 

case of registers or records so sent to any other Registrar- 
General appointed by him under the said section, may appoint so many persons as it 
or he, as the case may be, thinks fit to be Commissioners for examining such registers 
or records. 

(2) The Commissioners so appointed shall hold office for such period as the 
[authority appointing them] by the order of appointment, or any subsequent order, 
directs. 


Act (1872) Amendment Act (II of 1891), 
S. 4 

See. 38. — 1 These words were substituted for 
the words “ within one ‘year from the date on 
which this Act comes into force ” by the Births, 
Deaths and Marriages Registration Act ( 1886), 
Amendment Act (XVI of 1890), S. r. 

2 For an instance of such notification, see 
Gazette of Infltu , 1899, Pt. I, p. 424- 


3 To S. 32 the proviso was added by Act 
XXXVIII of 1920, Sch. I. 

Sec. 33 . — Sub-sec. (1) to S. 33 was substitut- 
ed by Act XXXVIII of 1920, Sch. I. 

In S. 33 (2) the words “ authority appointing 
them” were substituted for the words “Governor- 
General in Council ” by Act XXXVIII of 1920, 
Sch. 1 . 
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34. (i) The Commissioners appointed under the last foregoing section shall 
_ . . _ enquire into the state, custody and authenticity of every 

Duties of Commissioners. suc h register or record as may be sent to the Registrar- 

General of Births, Deaths and Marriages under section 32 ; 

and shall deliver to the Registrar-General a descriptive list or descriptive lipts of 
all such registers or records, or portions of registers or records, as they find to be 
accurate and faithful. 

(2) The list or lists shall contain the prescribed particulars and refer to the regis- 
ters or records, or to the portions of the registers or records, in the prescribed manner, 

(3) The Commissioners shall also certify in writing, upon some part of every 
separate book or volume containing any such register or record, or portion of a register 
or record, as is referred to in any list or lists made by the Commissioners, that it is one 
of the registers or records, or portions of registers or records, referred to in the said 
list or lists. 


35 . (1) Subject to the payment of the prescribed fees, the descriptive list or lists 
of registers or records, or portions of registers or records. 
Searches of lists prepared delivered by the Commissioners to the Registrar-General 

certified copies of entries. °f Births, Deaths and Marriages shall be, at all reason- 
able times, open to inspection by any person applying to 
inspect it or them, and copies of entries in those registers or records shall be given to 
all persons applying for them. 

(2) A copy of an entry given under this section shall be certified by the Regis- 
trar-General of Births, Deaths and Marriages, or by an officer or person authorized in 
this behalf by the Local Government, and shall be admissible in evidence for the 
purpose of proving the birth, baptism, naming, dedication death, burial or marriage to 
which the entry relates. 


35 - A. (1) The Governor-General in Council or the Local Government, if he 
or it thinks fit, may, by notification in the Gazette of 
India or the local official Gazette, as the case may be, ap- 
point more commissions than one for the purposes of 
section 33, each such commission consisting of so many 
and such members, and having its functions restricted to the disposal, under this Act 
and the rules thereunder, of such registers and records sent under section 32 to the 
Registrar-General, as may be specified in the notification. 


Constitution of additional 
commissions for purposes of 
this Chapter. 


1 (2) If more commissions than one are appointed in exercise of the power con- 
ferred by sub-section (1), then references in this Act to the Commissioners shall be 
construed as references to the members constituting a commission so appointed. 


CHAPTER VI. 


RULES. 


Power for Governor-General 
in Council to make rules. 


36 . In addition to any other power to make rules 
impliedly or expressly conferred by this Act, the Governor- 
General in Council may make rules — 


(а) to fix the fees payable under this Act ; 2 

(б) to prescribe the forms required for the purposes of this Act ; 

(c) to prescribe the time within which, and the mode in which, persons autho- 
rized under this Act to give notice of a birth or death to a Registrar of Births and 
Deaths must give the notice ; 


8 ec. 35 -A.— Sub-sec. (1) was substituted by 
Act XXXVIII of 1920, Sch. I. 

1 Sub-sec. (2) was added by the Births, 
Deaths and Marriages Registration Act (1886), 
Amendment Act (1890), S. 2. 

See. 86.— -As to rules made under this sec- 
tion conjointly with Ss. 26 and 28, see foot-note 
to S. 28, supra . 


2 For fees prescribed for attendance at pri- 
vate residences in — ( 1 ) Burma, see notification 
quoted in Bur. R. M. (2) Madras, set Mad. R. 
and O. 

For rules framed by the Government of India 
under this clause as to fees, see Gazette of India* 
1894, Pt. I, p. 380. 



70 


THE CIVIL COURT MANUAL. 


ts. 37 

(d) to prescribe the registers to be kept and the form and manner in which 
Registrars of Births and Deaths are to register births and deaths under this Act, and 
the intervals at which they are to send to the Registrar-General of Births, Deaths and 
Marriages true copies of the entries of births and deaths in the registers kept by them ; 

1 (e) to prescribe the particulars which the descriptive list or lists to be pre- 
pared by the Commissioners appointed under Chapter V are to contain, and the man- 
ner in which they are to refer to the registers or records, or portions of registers or 
records, to which they relate ; 

2 if) to prescribe the custody in which those registers or records are to be 
kept ; and, 

2 (g) generally, to carry out the purposes of this Act. 

Procedure for making and 37 [* * * * * ;: ']3 

publication of rules. 


CARRIAGE OF GOODS BY SEA ACT (XXVI OF 1925). 


[ The 2i st September , 1925. 

An Act to amend the law with respect to the carriage of goods by sea . 

WHEREAS at the International Conference on Maritime Law held at Brussels 
in October, 1922, the delegates at the Conference, including the delegates representing 
His Majesty, agreed unanimously to recommend their respective Governments to adopt 
as the basis of a convention a draft convention for the unification of certain rules 
relating to bills of lading ; 

And whereas at a meeting held at Brussels in October, 1923, the rules contained 
ill the said draft Convention were amended by the Committee appointed by the said 
Conference ; 

And whereas provision has been made by the Carriage of Goods by Sea Act, 
1924, that the said rules as so amended and as set out with modifications in the 
schedule shall, subject to the provisions of that Act, have the force of law with a view 
to establishing the responsibilities, liabilities, rights and immunities attaching to 
carriers under bills of lading ; 

And whereas it is expedient that like provision should be made in British 
India ; It is hereby enacted as follows ; — 


Short title and extent. 


1 . (1) This Act may be called The INDIAN CAR- 

RIAGE of Goods by Sea act, 1925. 


(2) It extends to the whole of British India. 

2. Subject to the provisions of this Act, the rules set out in the schedule (here- 
inafter referred to as “ the rules ”) shall have effect in 
Application of rules. relation to and in connection with the carriage of goods 

by sea in ships carrying goods from any port in British India to any other port 
whether in or outside British India. 

Absolute warranty of sea 3 . There shall not be implied in any contract for 

worthiness not to be implied the carriage of goods by sea to which the rules apply any 
in contracts to which rules absolute undertaking by the carrier of the goods to pro- 
apply * vide a seaworthy ship. 


4. Every bill of lading, or similar document of title, issued in British India which 
contains or is evidence of any contract to which the rules 
ofRuKbelndudedinWn" apply, shall contain an express statement that it is to 
of lading. have effect subject to the provisions of the said rules as 

applied by this Act, 


1 For rules for the guidance of Commis- 

sioners appointed under Chapter V, see' Gazette 
of India* 1&90, Ft. I, 745. 

*For rules for the guidance of Commis- 
sioners appointed un^er Chapter V, framed with 


regard to the powers conferred by these clauses, 
see Gazette of India , 1890 and 1892, Pt, I, pp. 
745 and 123. respectively. 

Sec. 37 .— 1 * 3 Repealed by Act IX of 1911. 
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Modification of Article VI 5 . Article VI of the Rules shall, in relation to— 
of Rules in relation to goods ( a ) the carriage of goods by sea in sailing ships 

carried in sailing ships and by carrying goods from any port in British India to any other 
prescribed routes. port w j ie ^ ier in or outside British India, and 

(6) the carriage of goods by sea in ships carrying goods from a port in British 
India notified in this behalf in the Gazette of India by the Governor-General in 
Council to a port in Ceylon specified in the said notification, 

Iiave effect as though the said Article referred to goods of any class instead of to parti- 
cular goods and as though the proviso to the second paragraph of the said Article were 
►omitted. 

6 . Where under the custom of any trade the weight of any bulk cargo inserted in 

the bill of lading is a weight ascertained or accepted by a 
Ru ! e t' 4 n at t d thfrd party other than the carrier or the shipper and the 
bulk cargoes. ^ * 10n ° fact that the weight is so ascertained or accepted is stated 

in the bill of lading, then, notwithstanding anything in 
the rules, the bill of lading shall not be deemed to be prima facie evidence against the 
carrier of the receipt of goods of the weight so inserted in the bill of lading, and the 
accuracy thereof at the time of shipment shall not be deemed to have been guaranteed 
by the shipper. 

7 . (1) Nothing in this Act shall affect the operation of sections four hundred and 

forty-six to four hundred and fifty, both inclusive, five 
Saving and -operation. hundred and two, and five hundred and three of the Mer- 

chant Shipping Act, 1894, as amended by any subsequent enactments, or the opera- 
tion of any other enactment for the time being in force limiting the liability of the 
owners of seagoing vessels. 

(2) The rules shall not by virtue of this Act apply to any contract for the 
carriage of goods by sea before such day, not being earlier than the first day of 
January 1926, as the Governor-General in Council may, by notification in the Gazette 
of India , appoint, nor to any bill of lading or similar document of title issued, whether 
before or after such day as aforesaid, in pursuance of any such contract as aforesaid. 

SCHEDULE. 

RULES RELATING TO BILLS OF LADING. 

Article I. 

Definitions. 

In these rules the following expressions have the meanings hereby assigned to them res- 
pectively that is to say— 

(a) “ Carrier ” includes the owner or the charterer who enters into a contract of carriage with 
a shipper ; 

(£) “ Contract of carriage ” applies only to contracts of carriage covered by a bill of lading or 
any similar document of title, in so far as such document relates to the carriage of goods by sea, 
including any bill of lading or any similar document as aforesaid issued under or pursuant to a 
charterparty from the moment at which such bill of lading or similar document of title regulates the 
relations between carrier and a holder of the same ; 

( c ) “ Goods ” includes goods, wares, merchandises, and aricles of every kind whatsoever, ex- 
cept live animals and cargo which by the contract of carriage is stated as being carried on deck and 

is so carried : . . . , 

(d) “ ship ” means any vessel used for the carnage of goods by sea : 

(*) “ Carriage of goods ” covers the period from the time when the goods are loaded on to the 
time when they are discharged from the ship. 

Article II. 

Risks . 

Subject to the provisions of Article VI, under every contract of carriage of goods by sea the 
carrier, in relation to the loading, handling, stowage, carriage, custody, care, and discharge of such 
goods, shall be subject to the responsibilities and liabilites, and entitled to the rights and immunities 
hereinafter set forth. 

ARTICLE III. 

Responsibilities and Liabilities. 

1. The carrier shall be bound, before and at the beginning of the voyage, to exercise due 
diligence to — 
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(a) Make the ship seaworthy ; 

U) Properly man, equip, and supply the ship ; 

( c ) Make the holds, refrigerating and cool chambers, and all other parts of the ship in which 
goods are carried, fit and safe for their reception, carriage and preservation. 

2. Subject to the provisions of Article IV, the carrier shall properly and carefully load, 
handle, stow, carry, keep, care for and discharge the goods carried. 

3. After receiving the goods into his charge, the carrier, or the master or agent of the carrier, 
shall, on demand of the shipper issue to the shipper a bill of lading showing among other things — 

{a) The leading marks necessary for identification of the goods as the same are furnished 
in writing by the shipper before the loading of such goods starts, provided such marks are stamped or 
otherwise shown clearly upon the goods if uncovered, or no the cases or coverings in which such goods 
are contained, in such a manner as should ordinarily remain legible until the end of the voyage : 

( b ) Either the number of packages or pieces, or the quantity, or weight, as the case may be, 
as furnished in writing by the shipper ; 

( 'e ) The apparent order and condition of the goods ; 

Provided that no carrier, master or agent of the carrier, shall be bound to state or show in the 
bill of lading any marks, number, quantity, or weight which he has reasonable grounds for suspecting 
not accurately to represent the goods actually received, or which he has had no reasonable means of 
checking. 

4. Such a bill of lading shall be prima facie evidence of the receipt by the carrier of the 
goods as therein described in accordance with paragraph 3 ( a ), (3) and (c). 

5. The shipper shall be deemed to have guaranteed to the carrier the accuracy at the time of 
shipment of the marks, number, quantity and weight, as furnished by him, and the shipper shali 
indemnify the carrier against all loss, damages and expenses arising or resulting from inaccuracies in 
such particulars. The right of the carrier to such indemnity shall in no way limit his responsibility 
and liability under the contract of carriage to any person other than the shipper. 

6 . Unless notice of loss or damage and the general nature of such loss or damage be given in 
writing to the carrier or his agent at the port of discharge before or at the time of the removal of the 
goods into the custody of the person entitled to delivery thereof under the contract of carriage, or, if 
the loss or damage be not apparent, within three days, such removal shall be prima facie evidence 
Of the delivery by the carrier of the goods as described in the bill of lading. 

The notice in writing need not be given if the state of the goods has at the time of their 
receipt been the subject of joint survey or inspection. 

In any event the carrier and the ship shall be discharged from all liability in respect of loss 
or damage unless suit is brought within one year after delivery of the goods or the date when the 
goods should have been delivered. • , 

In the case of any actual or apprehended loss or damage the carrier and the receiver shall 
give all reasonable facilities to each other for inspecting and tallying the goods. 

7. After the goods are loaded the bill of lading to be issued by the carrier, master or agent of 
the carrier, to the shipper shall, if the shipper so demands, be a “ shipped ” bill of lading, provided 
that if the shipper shall have previously taken up any document of title to such goods, he shall sur- 
render the same as against the issue of the “ shipped ” bill of lading, but at the option of the carrier, 
such document of title may be noted at the port of shipment by the carrier, master or agent with the 
name or names of the ship or ships upon which the goods have been shipped and the date or dates of 
shipment, and when so noted the same shall for the purpose of this Article be deemed to constitute 
a “ shipped ” bill of lading, 

8. Any clause, covenant or agreement in a contract of a carriage relieving the carrier or the 
ship from liability for loss or damage to or in connexion with goods arising from negligence, fault or 
failure in the duties and obligations provided in this Article or lessening such liability otherwise than 
as provided in these rules, shall be null and void and of no effect. 

A benefit of insurance or similar clause shall be deemed to be a clause relieving the carrier 
from liability. 

Article IV. 

Rights and Immunities, 

1. Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from 
unseaworthiness unless caused by want of due diligence on the part of the carrier to make the ship 
seaworthy, and to secure that the ship is properly manned equipped and supplied, and to make the 
holds, refrigerating and cool chambers and all other parts of the ship in which goods are carried fit 
and safe for their reception, carriage and preservation in accordance with the provisions of paragraph 
1 of Article III. 

Whenever loss or damage had resulted from unseaworthiness, the burden of proving the exer- 
cise of due diligence shall be on the carrier or other person claiming exemption under this section. 

2. Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting' 
from — 

(а) act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the 
navigation or in the management of the ship ; 

(б) fire, unleftf caused by the actual fault or privity of the carrier; 

(<r) perils, dangers and accidents of the sea or other navigable waters ; 
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(d) act of God; 

(*) act of war ; 

(f) act of public enemies ; 

(g) arrest or restraint of princes, rulers or people, or seizure under legal process ; 

(h) quarantine restriction ; 

(l) act or omission of the shipper cr owner of the goods, his agent, or representative ; 

(;) strikes or lock-outs or stoppage, or restraint of labour from whatever cause, whether 
partial or general ; 

(h) riots and civil commotions ; 

(7) saving or attempting to save life or property at sea ; 

( m ) wastage in bulk or weight or any other loss or damage arising from inherent defects 
quality, or vice of the goods ; 

(n) insufficiency of packing ; 

( 0 ) insufficiency or inadequacy of marks ; 

(p) latent defects not discoverable by due diligence ; 

( q ) any other cause arising without the actual fault or privity of the carrier, or without the 
fault or neglect of the agents or servants of the carrier, but the burden of proof shall be on the 
person claiming the benefit of this exception to show that neither the actual fault or privity of the 
carrier nor the fault or neglect of the agents or servants of the carrier contributed to the loss or 
damage. 

3. The shipper shall not be responsible for loss or damage sustained by the carrier or the ship 
arising or resulting from any cause without the act, fault or neglect of the shipper his agents or his 
servants. 

4. Any deviation in saving or attempting to save life or property at sea, or any reasonable 
deviation shall not be deemed to be an infringement or breach of these rules or of the contract of 
carriage and the carrier shall not be liable for any loss or damage resulting therefrom. 

5. Neither the carrier nor the ship shall in any event be or become liable for any loss 
or damage to or in connexion with goods in an amount exceeding ioo /. per package or unit, or the 
equivalent of that sum in other carrenc> unless the nature and value of such goods have been 
declared by the shipper before shipment and inserted in the bill of lading. 

This declaration if embodied in the bill of lading shall be prttna facie evidence, but shall 
not be binding or conclusive on the carrier. 

By agreement between the carrier, master or agent of the carrier and the shipper another 
maximum amount than that mentioned in this paragraph may be fixed, provided that such maximum 
shall not be less than the figure above named. 

Neither the carrier nor the ship shall be responsible in any event for loss or damage to or in 
connexion with goods if the nature or value thereof has been knowingly mis-stated by the shipper in 
the bill of lading. 

6. Goods of an inflammable explosive or dangerous nature to the shipment whereof the 
carrier, master or agent of the carrier, has not consented, with knowledge of their nature and 
character may at any time before discharge be landed at anyplace or destroyed or rendered 
innocuous by the carrier without compensation, and the shipper of such goods shall be liable for all 
damages and expenses directly or indirectly arising out of or resulting from such shipment. 

If any such goods shipped with such knowledge and consent shall become a danger to the 
ship or cargo, they may in like manner be landed at any place or destroyed or rendered innocuous by 
the carrier without liability on the part of the carrier except to general average, if any. 

Article V. 

Surrender of Rights and Immunities , and Increase of Responsibilities and Liabilities . 

A carrier shall be at liberty to surrender in whole or in part all or any of his rights and 
immunities or to increase any of his responsibilities and liabilities under the rules contained in any of 
these Articles, provided such surrender or increase shall be embodied in the bill of lading issued to 
the shipper. 

The provisions of these rules shall not be applicable to charterparties, but if bills of lading 
are issued in the case of a ship under a charterparty they shall comply with the terms of these rules. 
Nothing in these rules shall be held to prevent the insertion in a bill of lading of any lawful provision 
regarding general average. 

ARTICLE VI. 

Special Conditions. 

Notwithstanding the provisions of the preceding Articles, a carrier, master or agent of the 
carrier, and a shipper shall in regard to any particular goods be at liberty to enter into any agreement 
in any terms as to the responsibility and liability of the carrier for such goods, and as to the rights 
and immunities of the carrier in respect of such goods, or his obligation as to seaworthiness, so far as- 
this stipulation is not contrary to public policy, or the care or diligence of his servants or agents in 
regard to the loading, handling, stowage, carriage, custody, care, and discharge of the goods carried 
by sea, provided that in this case no bill of lading has been or shall be issued and that the terms 
agreed shall be embodied in a receipt which shall be a nonnegotiable document and shall be marked 
as such. 

Any agreement so entered into shall have full legal effect : 


10 
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Provided that this Article shall not apply to ordinary commercial shipments made in the 
ordinary course of trade, but only to other shipments where the character or condition of the 
property to be carried or the circumstances, terms and conditions under which the carriage is to be 
performed, are such as reasonably to justify a special agreement. 

Article VII. 

Limitations on the Application of the Rules . 

Nothing herein contained shall prevent a carrier or a shipper from entering into any agree- 
ment stipulation, condition, reservation or exemption as to the responsibility and liability of the 
carrier or the ship for the loss or damage to or in connexion with the custody and care and handling 
of goods prior to the loading on and subsequent to the discharge from the ship on which the goods 
are carried by sea. 

Article viii. 

Limitation of Liability. 

The provisions of these Rules shall not affect the rights and obligations of the carrier under 
any statute for the time being in force relating to the limitation of the liability of owners of 
sea*going vessels. 

ARTICLE IX. 

The monetary units mentioned in these Rules are to be taken to be gold value. 


THE CARRIERS ACT (HI OF 1865). 

EFFECT OF SUBSEQUENT LEGISLATION. — Repealed in part by Act IX of 1890. 

Section 2 repealed in part by Act X of 1914. 

Repealed (as to carriers by rail), Act by IV of 1879. 

Amended by Act X of 1899, S. 2; Amended by Act XIII of 1921. 

Declared in force — 

throughout British India except as regards the Scheduled Districts Act XV of 1874, S. 3 ; 
in the Sonthal Parganas, Reg. Ill of 1872, S. 3, a« amended by Reg. Ill of 1899, S. 3 ; 
in Upper Burma (except the Shan States), Act XIII of 1898, S. 4. 

PBEFATOEY NOTE : DEFINITION and kinds OF CARRIERS.— A carrier is one who under- 
takes the transportation of persons or moveable property, and the authorities, both elementary and 
judicial, recognize two kinds of classes of carriers, vis., ‘private carriers’ and ‘common carriers’. While 
a common carrier has been defined as one who holds himself out to the public to carry persons or 
freight for hire, the term did not, at the common law, embrace a carrier of passengers, and is com* 
roonly confined to carriers of goods, as distinguished from common carriers of passengers. (See the 
definition in S. 2). A private carrieri s one who, without being engaged in such business as a public 
employment, undertakes to deliver goods in a particular case for hire or reward. A common carrier 
differs from a private carrier in two important respects :( 1) In respect of duty, he being obliged 
by law to undertake the charge of transportation, which no other person, without a special agreement, 
is. (2) In respect of risk, the former being regarded by the law as an insurer, the latter being liable 
like ordinary bailees. 

applicability of Law of Bailments.— ( i) To Carriage of Goods.— T he rules of 
liability applicable to private carriers of goods are those which are in general applicable to ordinary 
bailees, and the law as to common carriers of goods is a branch of the law covering the subject of 
bailments. That is, the carrier of goods is a bailee, and, aside from any considerations of public 
policy which effect the liability of a carrier conducting a public employment, his duties and liabilities 
are in general those of an ordinary bailee; but these considerations of public policy have led to the 
recognition by the Courts, from an early period in the history of the common law, of rules respect- 
ing the duty of the common carrier as to serving the public, and as to liability for goods entrusted 
to his care which do not apply to private carriers of goods. 

(2) TO CARRIAGE OF PASSENGERS. — A carrier of passengers is not, as to the person of the 
passenger, a bailee, and in this respect the law of carriers of passengers is not a part of the subject 
of bailments ; but inasmuch as those who hold themselves out as prosecuting the business of carry- 
ing passengers for hire are regarded as undertaking a public duty, they are properly classed in this 
respect with public carriers of goods, and it is proper to treat them under the general heading of 
“Carriers”. Moreover public carriers of passengers are deemed common carriers as to the baggage 
accepted by them for transportation as a part of the business of transporting passengers. 

WHO ARE COMMON CARRIERS OF GOODS. — A cnmmon carrier has been defined as “one 
who undertakes for hire or reward, to transport the goods of such as choose to employ him from place 
to place,” 

RIGHTS AND Liabilities OF Common CARRIERS.—“A common carrier must carry all 
goods that are tendered to him for carrying without insisting upon and unreasonable condition, provi- 
ded they are of the description whiqb he professes to carry, [ Gorton v. Bristol and Exeter Railway, 
(i 860 | B. and S. 162 ; Great Wetter* Railway v. Sutton, (1*68) L.R. 4 H.L. 226}* he hat accom- 
modation for the goods [ Jackson v. Rogers, (1863) 2 Show 3*7], and reasonable payment of their car- 
riage is offered [Wyld v. Pickford, (1841) 8 Mec. and W. 443 ; 38 RR. 77 S]f and the tender is ready 
and Willing to pay it (Bullen and Leake, 3rd Ed., p. 277), and also provided that the goods are brought 
neither too late for the journey by which they are to go [see Pickford v. Grand Junction Railway, 
(1844) 1 a Mec, and W. 766], nor too long a time before the journey is to begin [Lane** Cotton, (1701) 
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i Raym. (Ld,), at p, 652 ; see Great Western Railway v* Bunch , (1888) 13 App. Cas. 31]. But the 
carrier may apparently) refuse to take goods which will subject him to exceptional danger 
[Edwards v. Sherratt , (1801) 1 East 604, per Hale, C.J., Morse v. Slue , (1672) 1 Vent. 238]. Unless 
otherwise agreed, he must deliver within a reasonable time, having regard to the circumstances of the 
case ( Taylor v. Great Northern Railway , (1866) L.R. 1 C.P. 385 ; Hales v. London and North Wes - 
tern Railway , (1863) 4 B and S. 661] and by the route which he professes to be his route [. Foster v. 
GJV.Ry ., (1904) 2 K.B. 306 distinguishing Afallet'v. G.E.Ry ., (1899) 1 Q.B. 309, See Ency. of Laws 
•of England, Vol. II, p. 580]. The liability of a common carrier was the subject of a decision in a 
recent case before the Privy Council. It was held that a carrier is liable for injury arising from 
negligence in the execution of his contract to carry, unless he has effectively stipulated that he shall 
be free from such liability. If the contract is one which deprives the passenger of the benefit of a 
duty or care which he is prirna facie entitled to expect that the Railway Company has accepted, the 
latter must discharge the burden of proving that the passenger assented to the special terms imposed. 
This he may show to have been done either in person or through the agency of another. Such 
agency will be held to have been established when he is shown to have authorised antecedently or 
by way of ratification the making of the contract under circumstances in which he must be taken 
to have left everything to his agent. In such a case, it is sufficient to prove that he has been 
content to accept the risk of allowing terms to be made without taking the trouble to learn what was 
being agreed to. In such cases the Railway Company may infer his intention from his conduct. 
Where, therefore, a passenger who is to be carried upon special conditions at a reduced fare has 
allowed terms to be made for him by an agent, the presumption is that the passenger was content to 
accept the risk without enquiring what the terms agreed upon by his agent were. See Grand Trunk 
Railway Co. of Canada v. Robtnson, 31 I.C. 684 : 19 C. W. N. 905 (P. C.). ; See also 54 Cal. 430 : 
A. I. R. 1927 C. 394. 


THE CARRIERS ACT (III OF 1865)i. 

[The 14 th February , 1865 . 

Ah Act relating to the rights and liabilities of Common Carriers . 


Whereas it is expedient not only to enable com- 
Preamble. mon carr j ers t 0 limit their liability for loss of or damage 

to property delivered to them to be carried but also to declare their liability for loss of 
or damage to such property occasioned by the negligence or criminal acts of them- 
selves, their servants or agents ; It is enacted as follows : — 


Short title. 


1. This Act may be cited as THE CARRIERS ACT, 
1865 . 


1 For Statement of Objects and Reasons of 
the Bill which was passed into law as Act III of 
1865, see Gazette of Indta Extraordinary, dated 
1st August, 1864 and for Proceedings relating to 
the Bill, see ibid . , Supplement, p. 497, and ibid., 
1865, pp. 51, 64 and 65. 

The Act has been declared to be in force in 
the whole of British India, except as regards the 
Scheduled Districts, by the Laws Local Extent 
Act (XV of 1874), S. 3, Genl. Acts, Vol. II. 

Sec. 1.— ACT IS NOT EXHAUSTIVE. THE 

Liability of the common carriers is 
Governed by the English common Law 
as modified by the carriers act.— a com- 
mon carrier is subject to two distinct classes of 
liability, the one as insure, in which the element 
of default is absent, the other for losses, as 
he is under an obligation to carry safely, in 
which that element is present. The Carriers Act 
modifies this by providing that the liability as 
insurer for goods not mentioned in the schedule 
may be limited by special contract where 
the loss is due to negligence, 38 Cal. 28 ; 9 I. C. 
364 : 15 C, W. N. 226. 

ACT NOT AFFECTED BY CONTRACT ACT.— 3 
B. 109; 18 C. 620; 20 Ind. Cas. 546; see also 32 P. 
W.R. 191 1; 38 C. 28 ; 15 C.W.N. 226 : 3 M. 107. 
( WHO ARE COMMON CARRIERS.— Owners of 
seagoing merchant ships (26 C. 562) ; owners of 
steamships plying periodically (3 107) ; carriers 


by water generally (38 M. 941: 20 I.C. 546). See 
also 28 M. 400 ; 6 C. 227. 

Liability of Common Carrier.— A com- 
mon carrier does not cease to fill that character 
if he enters into a special contract limiting his 
liability both under the Carriers Act and under the 
Indian Railways Act. 31 I. C. 474 : 11 N. L. R. 
174* Carrier is ordinarily the agent of the buyer 
not only to take delivery but also to assent to ap- 
propriation, 12 I. C. 662 : 5 S. L. R. 27. A com- 
mon carrier in India is liable as an insurer. He 
is resposible for safety of goods entrusted to him 
except when loss or injury arises from act of God 
or King’s enemies. But this liability may be 
varied by contract. 29 I. C. 260 : 21 C. L. J. 565. 
In India carriers by sea do not get the benefit of 
the Act 40 Bom. 529 r 33 I. C. 536 : 18 Bom. L.R. 
126. Carriers by sea for hire are common carriers 
though the Carriers Act of 1865 does not apply 
to them. 38 Mad. 941 : 20 I. C. 546 : (1913) M. 
W. N. 558 : 14 M. L. T. 137 : *5 M. L. J. 162. 
(28 Mad. 400 foil.) The duties and liabilities 
of a common carrier are governed in India by the 
principles of the English Common Law on the 
subject except where they have been departed from 
by the Carriers Act, or by the Railways Act. 
{Ibid.) As to liability of common carriers see 6 P. 
R. 1897 : 3 B. 109 ; 18 C 620. A common car- 
rier's responsibility is not within the Contract Act. 
( Ibid ,) [18 Cal. 620 (P. C.) Foil.] There i 8 
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Interpretation clause. 


common earner 


Common carrier.” 


discriminately ; 


“ Person.” 


2 . In this Act, unless there be something repugnant 
in the subject ojr context — 

denotes a person, other than the Government, engaged in* 
the business of transporting for hire property from place^ 
to place, by la*d or inland navigation, for all persons in- 

1 44 person ” includes any association or body of 
persons, whether incorported or not. 


3 . No common carrier shall be liable for the loss of or damage to property deli- 

vered to him to be carried exceeding in value one hundred! 
Carriers not to be liable for rupees an d 0 f the description contained in the schedule to- 

one hundred rupees in value! this Act > unless the person delivering such property to be 
unless delivered as such. carried, or some person duly authorized in that behalf, 

shall have expressly declared to such carrier or his agent 
the value and description thereof . 3 

4 . Every such carrier may require payment for the risk undertaken in carrying. 
For carrying such property, property exceeding in value one hundred rupees and of 

payment may be required at the description aforesaid, at such rate of charge as he 
rates fixed by carrier. max fix : 

Provided that, to entitle such carrier to payment at a rate higher than his* 
ordinary rate of charge, he shall have caused to be exhibit- 
Proviso. ed | n t h e pi ace where he carries on the business of receiv- 

ing property to be carried, notice of the higher rate of charge required, printed or 


no implied warranty of seaworthiness for lighters 
and boats, etc., employed to land goods, (Ibid.) 
Under Indian Law, a common carrier by sea can 
contract out of the Common Law liability for 
negligence of himself and his servants provided 
the saving clause is expressed in clear and unam- 
biguous terms. 62 I. C. 378 : 10 L. B. R. 292 
(F. B.) Where the bill of lading contained the 
clause “ At shipper’s risk with option of carry- 
ing on deck,” and the goods (betel leaves) went 
bad for want of ventilation, held , that the carrier 
was not liable in damages, being exempted by the 
special clause. 8 Bur. L. T. 273: 30 I. C. 939 (1). 
8 L. B. R. 293. Stipulations exempting the car- 
rier from liability will be held to limit his liabi- 
lity as insurer and not his liability for negligence 
unless negligence is expressly included. 17 I. C. 
37 ; 6 S. L. R. 103. (32 Mad. 9 foil.) The 
burden of proving absence of negligence is on 
the common carrier, loss or damage being deemed 
prime facie proof of negligence. 29 I. C. 260 : 
21 C. L. J. 565. In a contract to carry a load 
from one place to another where no fixed route is 
settled upon, the more convenient route may be 
followed though it is a longer one and carriage 
cost should be calculated on the same. 11 I. C. 
43 (Cal.) The definition of a “Common Car- 
rier ” in S. 2 is framed without reference to the 
extent of his liability. 31 I. C. 474 • u N. L. R. 
174. A carrier in its general sense means a per- 
son or company which undertakes to transport 
the goods of another person from one place to 
another for hire 34 M. L. J. 553 : 45 I* C. 485 : 
8 L. W. 46 : 24 M. L. T. 175. Where goods 
have to be carried with the aid of different agen- 
cies to arrive at the destination, the carrier with 
whom the contract is made at,on$ end is, in the 
absence of a contract limiting his liability to his 


own transport system, liable for loss or destruc- 
tion of the goods beyond his own system or in, 
consequence of act done by or default of persons 
other than his own servant. {Ibid.) See also 
54 Cal. 430: 31 C. W. N. 359 ; A. I. R. 1927 Cal. 
394- 

Secs. 2 and 6. — Duties and liabilities of Common, 
carriers in India are governed by English Common 
Law and Carriers Act and not by the law relating, 
to bailees under the Contract Act. 50 I. C. 562: 3 
U.B.R. (1918)120. Common carriers are liable as 
insurers and not merely as bailees protected by 
statute or special contract. 50 I. C. 562 : 3 U.B. 
R. (1913)120. A licensee of a ferry is a Com- 
mon Carrier. 50 I. C. 562 : 3 U B.R. (1918) 120. 

1 Cf . definition in S. 3 (39) of the General 
Clauses Act (X of 1897). 

Sec. 2.— 2 Repealed by Act X of 1914. 

Secs. 3 and 4. — The liability for loss or damage 
is not defeated by the fact that the goods deli- 
vered as luggage are in fact merchandise. 41 Cal. 
80 : 19 I.C. 756 : 17 C. W. N. 970. (19 I.C. 756 
Ref.) Liability for loss of goods in case of 
through booking by steamer and rail, see 11 C. 
W. N. 1076 ; on this section see also 44 C. 419 ; 
13 P. K. 1866 : 41 C. 80 : 17 C. W. N. 970 : 19 
Ind. Cas. 758 ; 29 P. R. 1872 : 91 P. R. 1868. 
Early Anglo-Indian Legislation extended to India 
the principle embodied in the Carriers Act (1830)^ 
(II Geo. IV and I Wm. IV c. 68). See Statement 
of Objects and Reasons. See also 38 C. 28 : 9 
Ind. Cas. 364 ; jo C. 166 (F. B.) ; 13 C. L. R. 
342 ; 40 C. 716 ; 17 B. 417; 17 C. 39 i 19 C* 538 ; 
18 C. 620 : 18 I. A. J2i (P. C.). 

8ec. 3 . — 8 The earlier sections extend to India 
the principle embodied in the Carriers Act, 1830 
(II Geo. IV and I Wm. IV, c. 68). See Statement 
of Objects and Reasons quoted sfura. 
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written in English and in the vernacular language of the country wherein he carries on 
such business. 

5 . In case of the loss or damage to property exceeding in value one hundred 
rupees and of the description aforesaid, delivered to such 
carrier to be carried, when the value and description thereof 
shall have been declared and payment shall have been 
required in manner provided for by this Act, the person 
entitled to recover in respect of such loss or damage shall 
also be entitled to recover any money actually paid to 
such carrier in consideration of such risk as aforesaid. 


The person entitled to re- 
cover in respect of property 
dost or damaged may also re- 
cover money paid for its carri- 
age. 


6 . 


The liability of any common carrier for the loss of or damage to any property 
delivered to him to be carried, not being of the description 
contained in the Schedule to this Act, shall not be deemed 
to be limited or affected by any public notice ; but any 
such carrier, not being the owner of a railroad or tramroad 
constructed under the provisions of Act XXII of 1863 
( to provide for taking land for works of public utility 
to be constructed by private persons or Companies 
and for regulating the construction and use of works on land so taken ) may, 


In respect of what property 
liability of carrier not limited 
or affected by public notice. 
Carriers, with certain excep- 
tions, may limit liability by 
special contract. 


Sec. 6 . — See now the Land Acquisition Act 
(I of 1894), S. 2. 

Sec. 6 to 8. — A carrier is liable for injury aris- 
ing from negligence in the execution of his con- 
tract to carry unless he has effectively stipulated 
that he shall be free from such liability. 31 I.C. 
684 : 19 C. W. N. 905 (P. C.). Nature of negli- 
gence for which owner of railroad or tramroad 
liable, seen M. L. J. 156. Unless there is a 
contract to the contrary, the consignor cannot 
bold the company with whom he did not contract, 
liable for the loss, when all that is complained of, 
is non feasance. 34 M. L. J. 553 : 45 I. C. 485 : 8 
L. W. 46 : 24 M. L. T. 175. Where there is. an 
agreement between two companies constituting 
one as the agent of the other and both are 
working for joint benefit, either Company may 
be sued. (Ibid.) Goods consigned to a Railway 
Company for carriage were, during transmission, 
destroyed by a severe cyclone. Held , in a suit for 
value of the goods that the company was not 
liable. 38 I.C. 702 ; 25 C. L. J. 37. When an ex- 
traordinary cause co-operating with the negli- 
gence of a person produces injury to some other 
person, the negligent person is not liable. (Ibid.) 
Liability of railway in case loss of goods by fire 
•caused by erroneous description of goods, see 
3 B. 120. See also 3 B. 109 ; 5 B. 371 : 13 P. R. 
1866 ; 28 M. 400 ; 17 M. 445 ; ir C. W. N. 1076. 
Burden of proof as to negligence. 24 C. 786; 1 C. 
W. N. 200 ; 26 C. 398 :3 c. W. N. 145 : 24 C. 
786. A contract of carriage by a shipping com- 
pany is at an end when it delivers the goods to 
the Port Commissioners. 25 I. C. 885 : 41 Cal. 
703. Whether the goods are to be delivered to 
the consignee at his house or at the termination 
•of the journey depends on agreement and on the 
usual course of business. 44 I. C. 401 : 2 Bom.L. 
R. 591. It is the duty of* the consignee to ascer- 
tain when the goods will arrive and to be ready to 
take delivery. 25 I. C. 885 : 41 Cal. 703. At the 
time of delivery a Railway Company is not bound 
to give after re-weighing, a certificate of, short- 
age. Refusal on the part of the consignee to take 
delivery In consequence of the refusal to give a 
certificate is sufficient to throw the loss arising 


from deterioration of the goods on the consignee 
45 I. C. 933 : 22 C. W. N. 902. The act of the 
Company in sending out notice of arrival and is- 
suing a delivery order to a person, whom, they 
bona fide believed to be the person entitled to 
the goods was not an act for which they could be 
made liable, 23 I. C. 885 r 41 Cal. 703. Notice 
of suit and liability for loss before suit, see 8 
C. L. J. 192 ; 41 Ind. Cas. 919. Waiver of notice 
38 C. 50 : 9 Ind. Cas. 960. Where freight i3 paid 
in advance for the carriage of goods by sea to a 
shipowner, he gets it absolutely and the shipper 
of goods, connot recover it. 44 Mad. 145: 40 M. 
L. J. 57 ; 62 I. C. 372 : 13 L.W. 273 : (1921) M. 
W. N. 38 : 29 M. L. T. 85. A clause in a con- 
tract of carriage agreeing to hold the carriers in- 
demnified from and against all claims which may 
be insured against them nevertheless is governed 
by S. 8 and does not relieve the carriers of liabi- 
lity arising from the negligence of their servants. 
It is not a separate contract of indeminity but 
part of the contract of carriage 15 C. W. N. 
226 : 9 I. C. 364 38 Cal. 28. Where by a spe- 
cial contract, a Steamer Company, common car- 
riers, were exempted from liability for any loss or 
damage unless it arose from their negligence or 
criminal act of their servants or agents Held y 
that if the carriers seek exemption from liability 
they must prove that the loss must have been 
occasioned otherwise than by the negligence or 
criminal act of themselves, their servants or 
agents. The loss of goods is prima facie evidence 
of the negligence or criminal act of the carriers, 
their servants or agents. 40 Cal. 716 : 19 I. C. 
245 : 17 C. L. J. 639. Where by an arrangement 
with Railway Company goods delivered to It 
were to be transported by a Steamship Company 
and the goods were destroyed on board a steamer 
Held , that although there was no contract be- 
tween it and the plaintiff, the Steamship Company 
was nevertheless liable as a common carrier for 
the loss. 47 Cal. 6 : 47 I.C. 406 : 23 C.W.N. 998. 

BILL OF LADING. — Special clause against lia- 
bility— Shipper cannot sue. 62 I. C, 709 : 30 M. 
L. T. 18 (H. C.J. 
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by special contract, signed by the owner of such property so delivered as last afore- 
said or by some person duly authorized in that behalf by such owner, limit his liability 
in respect of the same. 

7 . The liability of the owner of any railroad or tramroad constructed under the 
provisions of the said Act XXII of 1863, for the loss of 
or damage to any property delivered to him to be carried* 
not being of the description contained in the Schedule to 
this Act, shall not be deemed to be limited or affected by 
any special contract ; but the owner of such railroad or 
tramroad shall be liable for the loss of or damage to pro- 
perty delivered to him to be carried only when such loss or 

damage shall have been caused by negligence or a criminal, 
act on his part or on that of his agents or servants. 

8 . Notwithstanding anything hereinbefore contained, every common carrier 
shall be liable to the owner for loss of or damage to any 
property delivered to such carrier to be carried where such 
loss or damage shall have arisen from the [* *]* criminal 
act of the carrier or any of his agents or servants [and 

shall also be liable to the owner for loss or damage ta 
any such property, other than property to which the provisions of section 3 apply and 
in respect of which the declaration required by that section has not been made, where 
such loss or damage has arisen from the negligence of the carrier or any of his agents 
or servants.] 

9 . 


Liability of owner of rail- 
road or tramroad constructed 
under Act XXII of 1863, not 
limited by special contract. 
In what case owner of railroad 
or tramroad answerable for 
loss or damage. 


Common carrier liable for 
loss or damage caused by 
neglect or fraud of himself or 
his agent. 


Plaintiffs, in suits for loss, 
damage, cr non-delivery, not 
required to prove negligence 
or criminal act. 


In any suit brought against a common carrier for the loss, damage or non- 
delivery of goods entrusted to him for carriage, it shall not 
be necessary for the plaintiff to prove that such loss* 
damage or non-delivery was owing to the negligence 
or criminal act of the carrier, his servants or 
agents. 

10 . No suit shall be instituted against a common carrier for the loss of, or 
XT . . injury to goods entrusted to him for carriage, unless notice 

be ghenwnhin 0S 3 ix°month r Z *° in writ,n 2 of . the loss . or u «»*>? h * s be f? 8 iven to hit " be ‘ 

fore the institution of the suit and within six months of 

the time when the loss or injury first came to the knowledge of the plaintiff. 


Sec. 7 .— ~S. 7 (so far as it relates to railways) 
has been repealed by the Indian Railways Act 
(IX of 1890), Ch. VII, S. 72. 

Sec. 8. — 1 The words “negligence or” were 
omitted and the words within brackets at the 
end of the section were added by Act XIII of 
1921, S. 2(1). 

. Secs. S and 9 . — The Act makes a common car- 
rier liable to the owner of the goods as such, 
though not as insurers. 47 Cal. 6 : 57 I. C. 406: 
23 C.W.N. 998. The loss or damage to the goods 
is prima facie proof of a negligence and under 
S. 9 the burden of proof as to the absence of 
negligence is thrown upon the common carrier. 
44 Cal. 1027 : si I. C. 14 : 33 C. L. J. 72. The 
onus of proving negligence of the carrier is not 
upon the plaintiff. 41 Cal. 80 : 19 I. C. 556 : 17 
C. W. N. 970. 

Carrier’s liability,— Injuries of goods — 
Through booking of goods — Negligence — Onus of 
proof — Non-feasance and misfeasance. 47 Cal. 
7 s 57 I. C. 40$ : 23 C.W.N. 988, Goods deliver- 
ed tp Steamship co-Carriage by Railway Compa- 
nies— Loss during transit in railway— Liability of 
Steamship Co. — Burden of proof. 54 Cal. 430 : 31 
C.W.N. 3S9 ; 100 1 »C* 903 : A.I.R. 1927 Cal. 394; 


Sec. 10 . — S. 10 was added by the Indian Car- 
riers Act (X of 1899;, S. 2. The original section 
repealed by the Indian Railways Act (IX of 
1897) That section was as follows : — 

“Nothing in this Act shall affect the provision 
contained in the ninth, tenth, and eleventh sec- 
tions of Act XVIII of 1854 (relating to Rail- 
ways in India)”. 

Notice to maintain a suit for damages for short 
delivery against a Common Carrier, a notice of 
claim under S. 10 must be given even though the 
carrier came to know of the claim aliunde within 
six months’ time and had no difficulty in tracing 
the goods. 41 I. C. 919 : 27 C. L. J. 294. The 
essential of a good notice under S. 10 is that it 
should reach the person who is liable to make 
good the loss. 54 Cal. 430 : 31 C. W. N. 3S9 • 
100 I. C. 905 : A. 1 . R. 1927 Cal. 394. It is neces- 
sary that notice should be given by the plaintiff 
to the carrier before institution of the suit. It 
is not sufficient that the carrier Is aware of the 
loss from some other source. 9 I. C. 960 : 3S 
Cal . so. Notice to a joint agent of the carriers 
would be good and valid notice. 54 Cal. 430 : 31 
C. W. N. 3S9 : A. I. R. 1927 Cal. 394. 
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11. The Governor-General in Council may, by 
in P r!nnrii notification in the Gazette of India , add to the list of 

Schedule. articles contained in the Schedule to this Act, and the 

Schedule shall, on the issue of any such notification, be 


deemed to have been amended accordingly. 


SCHEDULE. 


Gold and silver coin. 

Gold and silver in a manufactured or unmanufactured state. 

Precious stones and pearls. 

Jewellery. 

Time* pieces of any description. 

Trinkers. # 

Bills and hundis. 

Currency notes of the Government of India, or notes of any Banks, 01 securities for payment 
of money, English or Foreign. 

Stamps and stamped paper. 

Maps, prints, and works of art. 

Writings. 

Title-deeds. 

Gold or silver plate or plated articles. 

Glass. 

China. 

Silk in a manufactured or unmanufactured state, and whether wrought up or not wrought up- 
with other materials. 

Shawls and lace. 

Cloths and tissues embroidered with the precious metals or of which such metals form part. 
Articles of ivory, ebony or sandalwood. 


THE CASTE DISABILITIES REMOVAL ACT (XXI OF 1850). 

Effect of subsequent legislation. Short title given by Act XIV of 1827. 

Declared in force — throughout British India except as regards the Scheduled Districts, Act XV 
of 1874, S. 3 ; in the Sonthal Parganas, Keg. Ill of 1872, S. 3, as amended by Reg. Ill of 1899, S. 3. 

PREFATORY NOTE. — When Warren Hastings became the Governor of Bengal, one of his first 
acts was to lay down a plan for the administration of civil justice in the interior of Bengal. With res- 
pect to civil rights, Warren Hastings’ plan of 1772 directed by his twenty-third rule, that “in all suits 
regarding marriage, inheritance and caste and other religious usage and institutions, the laws of 
the Koran with respect to Mahomedans, and those of Shaster with respect to Gentus 
(Hindus) shall be invariably adhered to.” Moulvies or Brahmins were directed to attend 
the courts for the purpose of expounding the law and giving assistance in framing the 
decrees. The principle laid down by the above rule of Warren Hastings was recognised and con- 
firmed by the code of regulations issued by the Government of Bengal in 1780, as also by the British 
Parliament in 1881 by the provision contained in S. 18 of 21 Geo. Ill, c. 70. Enactments to the 
same effect have been introduced into numerous subsequent English and Indian enactments. A Bengal 
regulation of 1832 (VII of 1832), whilst re enacting the rules of Warren Hastings which bad been 
embodied in previous regulations qualified their application by a provision which attracted little 
attention at the time, but afterwards became the subject of considerable discussion. It declared that 
these rules are intended and shall be held to apply to such person as bona fide professes those religions 
at the time of the application of the law to the case, and were designed for the protection of the 
rights of such persons, not for the deprivation of the rights of others. Where, therefore, in any civil 
suit the parties to such suits may be of different persuasion, where one party shall be of the Hindu 
and the other of the Mahomedan persuasion, or where one or more of the parties to such suit shall 
not be either of the Mahomedan or Hindu persuasion the laws of those religions shall not be permit- 
ted to operate to deprive such party or parties of any property to which, but for the operation of 
such laws, they would have been entitled. In all such cases the decision shall be governed by the 
principles of justice and equity, and th { s provision shall not be considered as justifying the introduc- 
tion of the English or any foreign law or the application to such cases of any rules not sanctioned by 
those principles. In the year 1850 the Government of India passed the law (XXI of 1850) of which 
the object was to extend the principle of this regulation throughout the territories si&ject to the 
Government of the East India Company. This Act, which was at the time of its passing, known as 
the Lex Loci Act, excited considerable opposition among orthodox Hindus as unduly favouring con- 
verts and has been criticised from the Hindu point of view with respect to its operation on the guar- 
dianship of children in a case where one of two parents had been converted from Hinduism to Maho- 
medanism. It will have been observed that Warren Hastings' rule and the enactment based upon it 
apply to Hindus and Mahomedans. There are, of course, many natives of India who are neither 
Hindus nor Mahomedans, such as the Portugese and American Christians, the Parsi$, the Sikhs, the- 

Sac. 11 .— -S. 11 was added by Act XIII of 1921,8.3. 
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Jains, the Buddhists of Burma and elsewhere and the Jews. The tendency o the Courts and of the 
legislature has been to apply to these classes tie spirit of Warren Hastings’ rule and to leave them 
in the enjoyment of family law, except so far as they have shown a disposition to place themselves 
under English Law.** (See Ilbert’s Government of India , 2nd Ed., 1907, pp. 323, 329). This Act was 
originally known as the Lex Loci Act, and is even now generally cited under the same designation. 
The title is, however, a misnomer. It was properly applied to other provisions which were subse- 
quently dropped (See the evidence of Mr. Cameron before the Select Committee of the House of 
Lords in 1852; Ilbert’s Government of India , and Ed., 1907, p. 328 Note.) 


THE CASTE DISABILITIES REMOVAL ACT (XXI OF 1850).i 

[The nth April , i 85 o. 

An Act for extending the principle of section 9, Regulation V 1 U 183a, of the 
Bengal Code throughout the Territories subject to the Government of the 
East India Company . 

WHEREAS it is enacted by section 9, Regulation VII, 1832, of the Benga 1 
Code 1 2 that “ whenever in any civil suit the parties to 
Pream e. such suit may be of different persuasions, when one party 

shall be of the Hindu and the other of the Muhammadan persuasion, or where one or 
more of the parties to the suit shall not be either of the Muhammadan or Hindu per- 
suasions, the laws of those religions shall not be permitted to operate to deprive such 
party or parties of any property to which, but for the operation of such laws, they 
would have been entitled ; and whereas it will be beneficial to extend the principle of 
that enactment throughout the territories subject to the government of the East India 
Company ; It is enacted as follows : — 


1 Short title, “ The Caste Disabilities Remo- 
val Act, 1850. ” See the Indian Short Titles Act 
(XIV of 1897), Genl. Acts, Vol. IV. 

2 Ben. Reg. VII of 1832 was repealed by the 
Bengal Civil Courts Act (VI of 1871) which was 
repealed by Act XII of 1887. 

This Act is not retrospective (4 A.L.J. 365). As 
to effect of conversion before this Act on rights 
of inheritance, see 21 M. L. J. 645 : 15 C. W. N. 
^45 (P. C.) : 8 A. L. J. 552 : 13 Bom. L. R. 427 : 
13 C. L. J. 575 : 10 M. L. T. 25 : 35 A. 356 
( 191 1 ) M.W.N. 432: 10 Ind. Cas. 477. SCOPE OF 
ACT see 52 P.W.R. 1907; 23 M. 17 1; 1 Bom. 559; 
32 Cal. 871. Regulation VII of 1882 or Act XXI 
of 1850 can held to be applicable to the province 
of Oudh from the date of annexation at the ear- 
liest, that is the year 1856. 4 O. W. N. 1243 ; 
A. I. R. 1928 Oudh 138. 

OBJECT OF THE ACT.— 19 W. R. 367 (406) ; 
construction of this Act (ibidf) conflict to be 
avoided in construing Act. 77 P. R. 1907 ; 11 A. 
100. 

Application of act.— Act applies to all 
cases of ex-communication from caste — cause of 
ex-communication being immaterial. 2 N.-W. P. 
446; ex-communication of Hindu widow 
for unchastity causes no forfeiture of rights, 
1 B. SS9 ; 32 C. 871 ; 19 W. R. 367 (179). 
Application of Act to heirs of convert, see 21 P. 
L. K. 1903 ; 32 C. 871 : 9. C. W.N. ro03, 2 C.L. 
J* 97; 77 P. W. R. 1907 ; 11 4. 100; 8 S. L. R. 
I$6; 2 Agra 311; 104 P. R. ipOz; 36 P. R. 1909. 

Effect of the Act.— A ct XXI of 1850 
-secures after apostacy the same rights to indivi- 


duals in property as they enjoyed before apostacy. 
31 L C. 476 : 98 P. R. 1915 S. 1 merely removes 
the personal disability of the person who has 
changed his religion from enforcing his rights 
which he possessed prior to the change. It does 
not lay down that if any ancestor of the proposi- 
tus in any degree of ascent has changed his reli- 
gion the Act would apply in determining the sta- 
tus of an heir to such a propositus. The removal 
of the penalty which the preamble bears out 
is clearly intended for the benefit of the party 
who has incurred the penalty and not for others. 
The Act has no application to a case where the 
claimant of rights either of one class or of the 
other has neither renounced nor has been exclud- 
ed from the communion of any religion or been 
deprived of caste. 4 O. W. N. 1243: A. I. R. 1928 
Oudh 138 Degradation by apostacy does 
not dissolve marriage among Hindus, 9 M. 
466 (470) ; 18 C. 264 ; 17 M. 235 ; 23 M. 
171 ; 25. B. 644 ; 49 P- R- 1907; 4 P- 330 ; 4 M. 
243 ; 8 M. 169; 2 N.-W. P. 300; as to restitution 
of conjugal rights tee 8 A. 78. Hindu widow re- 
marrying after conversion— effect on her rights of 
inheritance, 23 M. L. J. 81 ; 19 C. 289 ; 35 A. 
466 : 20 Ind. Cas. 335. Act does not affect 
usage of Hindu temple or other religious institu- 
tion. 13 M. 293 : 13 I. A. 105 : II M. I. A. 405. 
Loss of caste does not involve loss of right of 
guardianship. 167 P. L, R, 1901 ; I A. 549 ; 14 
M. I. A. 309 : 10 B. L. R. 125 ; 28 A. 2 33 : 1905 
A. W. N. 205 : 2 A. L. J. 663 or right to give 
Hindu son in adoption. 25 B. 551 : 35 Bom. L. 
R. 89. 
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3 . The Governor-General in Council may make rules for the purpose of regu- 

lating the transaction of business by the. Central Board of 
Procedure of the Board. Revenue, and every order made or act done in accordance 
with such rules shall be deemed to be the order or act, as the case may be, of the 
Central Board of Revenue. 

4 . The enactments specified in the Schedule are hereby amended to the 

extent and in the manner mentioned in the fourth column 

Amendments of enactments, thereof * 

Provided that, where the power to make any appointment, or issue any notifi- 
cation, order f scheme or rule, or prescribe any form, is transferred by the operation of 
this Act from any authority to the Central Board of Revenue or any other authority, 
any such appointment, notification, order, scheme, rule, or form made, issued or pres- 
cribed by the first-mentioned authority before the commencement of this Act shall 
continue in force and be deemed to have been made, issued or prescribed by the Cen- 
tral Board of Revenue or such other authority, as the case may be, unless and until it 
is superseded by an appointment, notification, order, scheme, rule, or form made, issued; 
or prescribed by the said Board or authority. 

THE SCHEDULE. 

Enactments amended. 

( See Section 4.) 


Year. 


No. 


Short title. 


Amendments. 


1878 


VIII 


The Sea Customs Act, 
! 1878. 


1. In section 63 — 

(1) for clause ( a ) the following clause shall be sub. 
stituted, namely 


“ (») ‘Chief Customs-authority’ means the Central 
Board of Revenue constituted under the Central 

Board of Revenue Act, 1924, and includes, in relation 
to any power or duty wrhich the GovernorGeneral in 
Council may, by notification in the Gazette of India . 
i transfer fro™ the Central Board of Revenue to a 

I Lo ca i Government, the Local Government or such 

j °fficer as the Local Government may appoint in that* 

behalf ” ; and 


(2) after clause (/) the following clause shall be in- 
serted, namely : — 

“ (/$) * official Gazette ’ means in relation to a noti- 
fication issued by a Local Government, the local official 
Gazette, and in relation to a notification issued by the 
Central Board of Revenue, the Gazette of India” 

2. For section 6 the following section shall be subst- 
ituted, namely : — 

“6. The Governor-General in Council may 
appoint such persons as he 

Appointment of thinks fit to be officers of Cus- 
C us tom's -officers. toms, and to exercise the 

powers conferred, and perform* 
the duties imposed, by this Acton such officers.” 

3. For section 7 the following section shall be substir 
tuted, namely : — 



CENTRAL BOARD OF REVENUE ACT (iV OF 1924). 


*3 


Year. 

No. j 

1878 

VIII 


Short title. 


Amendments. 


The Sea Customs Act, ‘‘7. The Governor-General in Council may delegate 

1878 ~\Contd') to any Local Government or 

Delegation of powers to the Chief Customs-authority 
under section 6. any power conferred upon him 

by section 6* and the Local 
Government or the Chief Customs-authority may dele- 
gate to any officer of Customs any power so delegated 
to it.” 


4. In sections n, 12 and 14, for the words “ The 
Local Government or, if so authorised by the Local 
Government, the Chief Customs-authority ” the words 

The Chief Customs-authority ” shall be substituted, 
and, in section n.the words “ within the territories 
administered by it ” shall be omitted. 

5. In section 23, for the words “ The Local Govern- 
ment ” the words “The Chief Customs-authority” shall 
be substituted. 

6. In sections 53, 74,76, 79.85, 96, ij6, 128, 133 
and 147, the word “ local ” wherever it occurs in the 
expression “ local official Gazette ” shall be omitted. 

7. In section 88, for the words “ the Local Govern- 
ment may from time to time direct ” the words “ the 
Chief Customs-authority may, with the concurrence of 
the Local Government, direct ” shall be substituted. 

8. In section 128, for the words “ the Local Govern- 
ment ” the words “ the Chief Customs-authority ” 
shall be substituted. 

9. In section 133, for the words “the Local Govern- 
ment, subject to the control of the Governor-General 
in Council,” the words “ the Chief Customs-autho- 
rity ” shall be substituted. 

10. In section 155, after the words “the Local Gov- 
ernment may ” the words “ with the previous sanction 
of the Governor-General in Council ” shall be inserted, 
and for the words “by its own officers ” the words 
“ by officers of Government ” shall be substituted. 

11. In section 157, for the words “The Local Govern- 
ment ” the words “ The Governor-General in Council” 
shall be substituted. 

12. In section 188, for the words “the Local Govern- 
ment” in both places where they occur, the words 
“ the Governor- General in Council ” shall be substitut- 
ed. 

13. In section 191, for the words “ The Local 
Government ” the words “ The Governor-General in 
Council ” shall be substituted. 

I 14. After section 204 .the following section shall be 
'inserted, namely : — 

** 205. Any notification published in the Gauttt of 
India by the Chief Customs- 

Publication of noti- authority under section 53, 
fi cations in local offi- section 74, section 76, section 
cial Gazettes. 79 . section 85, section 96, sec- 

tion 116, section 128, section 
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‘Year. J No 


Short' title: 


Amendments. 


The Sea;Customs Act, 133 or section 147 shall forthwith be ter published in the 
1878— iContd.) local official Gazette of each proviiice to which it 

’ 4 relates/’ 

0 

The Cotton Duties Act, *• For clause (2) of section 3 the following clause 
x g^$ # shall be substituted, namely : — 

“ (2) ‘ Chief Customs-authority’ means the Central 
Board of Revenue constituted under the Central Board 
of Revenue Act, 1924, and includes in relation to any 
Power or duty which the Governor-General in Council 
may, by notification in the Gazette of India , transfer 
from the Central Board of Revenue to a Local Govern- 
ment, the Local Government or such officer as the Local 
Government may appoint in that behalf.” 

2. In sub-clauses (£) and ( c ) of clause (3) of sec- 
tion 3 and in section 4, for the words “the Local 
Government ” the words “ the Chief Customs-autho- 
rity ” shall be substituted. 

3. In section 33, for the words “ The Local Govern- 
ment ” the words The Governor-General in Council, 
or, if so empowered by the Governor-General in Coun- 
cil, the Local Government ” shall be substituted. 


The Indian Salt-duties 
Act, 1908. 


The Indian Copyright 
Act, 1914. 


In section 2, for the words “the Local Govern- 
ment ” the words and figures “ if so empowered by the 
Governor-General in Council, the Local Government or 
the Central Board of Revenue constituted under the 
Central Board of Revenue Act, 1924,” shall be sub- 
stituted. 

In sub-section (2) of section 6, for the words “the 
Local Government ” the words “ the Chief Customs- 
authority ” shall be substituted. 


The Indian Income* 1. After clause (4) of section 2 the following clause 
tax Act, 1922. shall be inserted, namely : — 

“ (4*A) ‘ the Central Board of Revenue' means the 
Central Board of Revenue constituted under the Central 
Board of Revenue Act, 1924.” 

2. In section 5 — 

(*) in clause (<?) of sub section (1), for the words 
“ a Boird of Inland Revenue ” the words “ the 
Central Board of Revenue ” shall be substituted ; and 

( ri ) sub section (2) shall be omitted. 

3. In clauses (6) and ( 1 1 ) of section 2, in sub-sec- 
tion (5) of [section 5, in subsection (6) of section 18, 
bi^ub-^ection (5) of section 46, in sub-section (1) of 
section 59 1 and in sub- seed on (3) of 1 section 64, for 
thejwords “ the Board of Inland Revenue ” the words 
“the Central Board of Revenue ” shall be substituted. 


TM CHARITABLE |$D0WME!|f5 ACT (VI OF 1890). t 

kepeaMia'mtrt j(a% 4o Burma) by Act’ XIII of 1898. 
m 3 (1). 4 U) *3 amended by Ac* XXXVHI of 1910. 


* Statement of Objects and Reasons, *ee of the Select Committee, see ibid ,, 1890, p. 65 ; 
bf India, 1889, ft/V, p. 137 ; for Report and for Proceedings in Council, ^ee ibid. % 11889, 
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THE CHARi i AtfTii iLXNUUWMJiJN TS ACT ^VI OF 2890^ 


Declared m, force- 

in the SbritbayPargamhs, Reg. Ill of i8^ t S: 3, as amended Ift of 1 899* S. 3 - 

in tipped Burma (except the Shan States)* Act 'XIII of 1898* S. 

^ ; J 

THE CHARITABLE ENDOWMENTS ACT fVi OF 1890). 

[j th March, 1090, 

An Act to Provide for the Vesting and Administration of Property held in trust 
for charitable purposes . 1 ; 

Whereas jt is expedient to provide for the vesting and administration of 

property held in trust for charitable purposes ; it is hereby enacted as follows ; 

Title, extent and commence- 1. (i) This Act may be called THE CHARITABLE 

ment - Endowments Act, 1890. J 

(2) It extends to the whole of British India, inclusive of [* * *] X 

British Baluchistan ; and 

(3) It shall come into force on the first day of October, 1890. 

2. In this Act “ charitable purpose ” includes relief of the poor, education, medi- 
cal relief and the advancement of any other object <*f 
general public uti lity , but does not include a purpose whic& 
relates exclusively to religious teaching or worship. 


Appointment and incorpora- 
tion of Treasurer of charitable 
endowments. 


3 . (1) The Governor-General in Council may *ap- 
point an officer of the Government by the rthme of his 
office to be Treasurer of Charitable Endowments for. the 
territories subject to any Local Government. 


(2) Such Treasurer shall, for the purposes of taking, holding and transferring 
moveable or immoveable property under the authority of this Act, be a corporation sole 
<by the name of the Treasurer of Charitable Endowments for the territories subject 
to the Local Government, and, as such Treasurer, shall have perpetual succession and 
a corporate seal, and may sue and be sued in his corporate name. 


4 . (1) Vifiere any 

Orders vesting property 
Treasurer. 

in the official Gazette,' that the property be vested in the Treasurer of Charitable* 
Endowments oh such terms as to the application of the property or the inhbme thereof 
as fnay 1 bd agreed on between the Local Government and the person or persons making 
the application, and the property shall thereupon so Vest accordirigty. ' 

(a) When any property has vested under this section in a Treasurer of Charita- 
ble Endowments, he is erititled to all documents of title relating thereto' * v r 

(3) A Local Govertiment shall not make an order under sub-section CO for trie- 
vesting in a Treasurer of Charitable Endowments of any securities for motley, except 
the following, namely j 

; • : • • * rr _ rrr — -r 


property is held or is to be applied in trust for a 

purpose, the Local Government, if it thinks fit, m'ayf pij 
m application madu as hereinafter mentioned, and subject ’to- 
the other provisions of this section, order, 'bV- ndt^cation» 


Pt. VI, pp. 1 17 and 190, and 1890, M, Pt. VI, 
p. 37, 

Thd Act hafe beeri declared in force in Upper 
Burma (except the Shan States) by the Buri*a 
Laws Act (XIII of 1898), Burma Code. 

The Act has been declared' ih f<*ce In the 
Sonthal Parganas under S. 3 of! the Southal Pan 
ganas Settlement R$guiafioi\- ( <m of 187^) as 
.amended by the Sonthal. Parganas Justice and 
Laws R^gulitidn (III of i5^d),’Bferi. Cede, V6i: 1; 

See. 1 . — *The words * 4 Upper Burma, and ” 
-were repeated by the Fifth Schedule dfc the Bunak 
.pwfs (XIII of 1898), Burma Code.*' [j-ja. r 

8ec. 8.— 2 For officers appointed under 
powers conferred by this section, see Gen). Stat. J 


R. A O., Vol. IIIi .. 1 . . 

Fpr notification appointing the Accountant- 
Geherai; Punjab, to be the Treasurer of Charita- 
ble Fndcwmenlts for the North-West Frontier 
Province, ,see Gazette of India, 1^1, Pt. I, n. q*6. 

8hc. 4 For notifications issued under 

t this section in conjunction with S* 5 for— 

; (t) Bengal, : set Ben- Stat. R* 4 : O., c Vq|. II. 
(2) Bo^^y, ^ Bom. R. ,AO. t Vol. I. (3) 
^Mkdras, see Mad. R. & O., Vol. I. (4) Punjab, 
• £ *d Fanj. 13 W« ol Local R. The United 

n Provinces »of Agra'and Oadh; see U. P. List of 
'l jL^fl Oh Li Ft. I. See also note under 
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(a) promissory notes, debentures, stock and other securities of the Govern- 
ment of India, or of the United Kingdom of Great Britain and Ireland ; 

(b) bonds, debentures and annuities charged by the Imperial Parliament on 
the revenues of India ; 

(c) stotk Dr debentures of, or shares in, Railway or other Companies, the 
interest whereon has been guaranteed by the Secretary of State for India in Council ; 

(£) debentures or other securities for money issued by or on behalf of any 
local authority in exercise of powers conferred by an Act of a legislature established 
in British India ; 

(e) a security expressly authorised by any order which the Governor-General 
in Council may make in this behalf. 

(4) An order under this section vesting property in a Treasurer of Charitable 
Endowments shall not require or be deemed to require him to administer the property, 
or impose or be deemed to impose upon him the duty of a trustee with respect to the 
administration thereof. 


5 * (0 On application made as hereinafter mentioned, and with the concur- 
rence of the person or persons making the application, the 
Local Government, if it thinks fit, may settle a scheme for 
the administration of any property which has been or is to 
be vested in the Treasurer of Charitable Endowments, and 
may in such scheme appoint, by name or office, a person or persons, not being or 
including such Treasurer, to admiuister the property. 


Schemes for administration 
of property vested in the Trea- 
surer. 


(а) On application made as hereinafter mentioned, and with the concurrence of 
the person or persons making the application, the Local Government may, if it thinks 
fit, modify any scheme settled under this section or substitute another scheme in its 
stead. 

(3) A scheme settled, modified or substituted under this section shall, subject to 
the other provisions of this section, come into operation on a day to be appointed 
by the Local Government in this behalf, and shall remain in force so long as the pro- 
perty to which it relates continues to be vested in the Treasurer of Charitable Endow- 
ments or until it has been modified or another such scheme has been substituted in its 
stead. 

(4) Such a scheme, when it comes into operation, shall supersede any decree or 
direction relating to the subject-matter thereof in so far as such decree or direction is 
in any way repugnant thereto, and its validity shall not be questioned in any Court, nor 
sh&U any Court give, in contravention of the provisions of the scheme or in any way 
contrary or in addition thereto a decree or direction regarding the administration of 
the property to which the scheme relates. 

(5) In the settlement of such a scheme effect shall be given to the wishes of 
the author of the trust so far as they can be ascertained, and, in the opinion of the 
Local Government, effect can reasonably be given to them. 

(б) Where a scheme has been settled under this section for the administration 
of property not already vested in the Treasurer of Charitable Endowments, it shall 
not come into operation until the property has become so vested. 


Mode of applying for vest- 6 . (1) The application referred to in the two last 

ing orders and schemes. foregoing sections must be made,— 

(a) if the property is already held in trust for a charitable purpose, then by 
the person acting in the administration of the trust, or, where there are more persons 
than one *0 acting, then by those persons or a majority of them ; and 

(b) if the property is to be applied in trust for such a purpose, theft by the 
person or persons proposing so to apply it. 

(2) For the purposes of this section the executor or administrator Of a deceased 
trustee of property held in trust for a charitable purpose shall be deemed to be a 
person acting in the administration of the trust. 
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Exercise by Governor-Gene- 7 . (1) The Governor-General in Council may* exer- 

Loca? Government* powers of cise all dr any of 'the powers conferred on the Local 

Government by sections 4 and 5. 

(2) When the Governor-General in Council has signified to the Local Govern- 
ment his intention of exercising any of tljose powers with respect to any property, that 
Government shall not, without his previous sanction, exercise them with respect thereto. 

8 . (x) Subject to the provisions of this Act, a Treasurer of Charitable Endow- 

ments shall not, as such Treasurer, act in the administra- 
sura* tru8tec8hip of Trea * tion of any trust whereof any of the property is for the 
a 4 time being vested in him under this Act. 

(2) Such Treasurer shall keep a separate account of each property for the time 
(being so vested in so far as the property consists of securities for money, and shall 
apply the property or the income thereof in accordance with the provision made in 
that behalf in the vesting order under section 4 or in the scheme, if any, under 
section 5, or in both those documents. 

(3) In the case of any property so vested other than securities for money, such 
Treasurer shall, subject to any special order which he may receive from the authority 
by whose order the property became vested in him, permit the persons acting in the 
administration of the trust to have the possession, management and control of the pro- 
perty, and the application of the income thereof, as if the property had been vested in 
them. 

9 . A Treasure of Charitable Endowments shall cause to be published annually 
in the local official Gazette, at such time as the Local 
Government m&y direct, a list of all properties for the time 
being vested in him under this Act and an abstract of all 
accounts kept by him under sub- section (2) of the last 

foregoing section. 

10 . (r) A Treasurer of Charitable Endowments shall always be a sole trustee 
and shall not, as such Treasurer, take or hold any pro- 
perty otherwise than under the provisions of this Act, or 
subject to those provisions, transfer any property vested 

in him except in obedience to a decree divesting him of the property, or in compliance 
with a direction in that behalf issuing from the authority by whose order the property 
became vested in him. 

(2) Such a direction may require the Treasurer to sell or otherwise dispose of 
any property vested in him, and, with the sanction of the authority issuing the 
direction, to invest the proceeds of the sale or other disposal of the property in any 
such security for money as is mentioned in section 4, sub-section (3), clause (a), (&), 
(c), (d) or (e), or in the purchase of immoveable property. 

(3) When a Treasurer of Charitable Endowments is divested, by a direction of 
the Local Government or the Governor-General in Council under this section, of any 
/property, it shall vest in the person or persons acting in the administration thereof and 
be held by him or them on the same trusts as those on which it was held by such 
Treasurer. 

11 . If the office held by an officer of the Government who has been appointed 
to be a Treasurer of Charitable Endowments is abolished 

Provision for continuance of or name 13 . changed, the Govern or-General in Council 

may appoint rite same or another officer of the Govern- 
\ ment by the name of his office to be such Treasurer, and 


Annual publication of list 
of properties vested in Trea- 
surer. 


Limitation of functions and 
powers of Treasurer. 


office of Treasurer in certain 
contingencies. 


8eo. 7. — 1 For notification in exercise of power 
conferred by S. 7 in conjunction with S. 4, as to 
the Indian People’s Famine Twist and rules for 
the administration of the Fund, see Genl. Stat. 
R. & O., Vol. III. 

8eoi. 10 and II — Under S. 10 the defendant 
has the option either to deposit money or to fur- 
nish security. The Court can order him to do 
one of these two things but cannot specify which 


he is to do. 69 1 .C. 658. The security furnish- 
ed under S. 10 however relates to the expendi- 
ture actually incurred or likely to be incurred by 
the plaintiff which is quite a different matter 
from the costs of the suit. The Court cannot 
direct payment of this expenditure otherwise than 
in accordance with that section, and when secu- 
rity has been furnished the Court is incompetent 
to order execution against the surety. (/AiV.) 
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thereupon; the holder of the latter office shall he deemed for the purposes of this A 
to be the successor in office of the holder of the former office. 

1 12 . If by reason of an alteration of the Umits of the territories 'Subject, to 
' Local Government, Or for any other reason, it apD&aw 

oJ'C'£ re f.o p Sffi: fro " 

vested in a Treasurer of ' Charitable Endowments snot* 
bfe vested in toother such Treasurer, he may direct that the property £hall be so ve$ 
ed, ahd thereupon it shall vest in that other Treasurer and his successors as fully an 
effectually for the purposes of this Act as if it had been originally vested in him und< 
this Act. 


13 . Cx) [The Governor-General in Council may prescribe forms for any proceed 
iijgs under this Act and may make rules consistent with this Act fpr prescribing ti 
Local Government which is to exercise the powers conferred by this Act in the case < 
property which is,, or is situated* in territories subject to two or more Local Goveri 
mentsi] 2 


(2) The Local Government may make rules consistent with this Act for — 

(а) prescribing the fees to be paid" to the Government in respect of any pr< 
perty vested under this Act in a Treasurer of Charitable Endowments ; 

(б) regulating, the cases and mode in which schemes or any mQdificatio 
thereof are. to be published before they are settled or made under section 5; 

(c) prescribing the forms in which accounts are to be kept by Treasurers c 
Charitable Endowments, and the mode in which such accounts are to be audited ; an 

(d) generally, carrying into effect the purposes of this Act. 


Indemnity to 
and Treasurer. 


Government 


14 . No suit shall be instituted against the Government in respect of anythin 
done or purporting to be done under this Act, or i * re; 
pect of apy alleged neglect or omission to perform an 
duty devolving on the Government under this Act, or i 
respect of the exercise of, or the failure to exercise, any power conferred by this A< 
on the Government, nor shall any sujt be instituted against a Treasurer of Charitab 
Endowments except for divesting hitp of property on the ground of its not being sul 
ject to a trust for a charitable purpose, or for making him chargeable with or accoun 
stole for the loss or misapplication of any property vested in him, or the income thereo 
where the loss or misapplication has been occasioned by or through his wilful nwU 
or default. 


15 . Nothing in this Act shall be construed to impair the operation of section 1 1 
to Ad- ° f the 8Statute S 3 George III, Chapter 155, or of an 
Official °lber enactment for the time being in force, respecting til 
authority of an Advocate-General at a presidency to a< 
with respect to any charity, or of sections 8, 9, 10 an 
ii of Act 4 No. XVII of 1864 (an Act to constitute an Office of Official TV* re; 
pecting the vesting of property in ; trust for. a charitable purpose in an Official Trust© 


Saving with respect 
vohktfr-^eneral and 
Tntaie*: 


16 . [*. 


See, 12 .— 1 For instance of a notification issued 
under tlhis section, x** Punj. List of Local R. & O. 

See. It. — •* Set. 13 was substituted by Act 
XJCXVI1I ofi 926, Sch. I. 

fee. 1&— The administration of the property 
of a hospital w&8 vested in the Treasurer of 
Charitable Endowments under S. 3 of the Chari- 
table Endowments Ant Hence aSSteconld not 
be filed against the Secretary alone ^ represent- 
ing the Committee. Sa 26 O. C. 333**A. I. R. 
2924 Oudh 128. Suit for property vested In the 


? >*] 5 ; 


treasurer of Charitable Endowments— Settl< 
alleged to have only life interest — Suit based c 
VOne paramount to the settlors— Maintain abitft 
13 O. L. J. 763-3 O. W. N. (S B p.) s6 = s 
O.C, 176=96 I.C. 47 — A. I. R. 19*6 Oudh 431. 

See. 15 . — 8 The East India Company Ac 
1813 (Coll. Stats. Ind. Vol, I). 

' 4 The Official Trustees Act, 1864 (Genl. Aci 
Vol. I). 

See'. 16. — 8 Sec. 16 was otnitted by A 
XXXVIH of 1920, Sch. I. 
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THE CHARITABLE AN0Rep(UQ05^STS ACT (XlV 6rj»zit». 

[Section 2 amended by Act XLd of i$«3, Sfc, v \< t ,,v 

* • {setfA M&ftdhi ***©♦ 

An Att to provide mttrk effectual control over the ad Mini strati on of CA^rifable 
and Religious Trilsts. i; ' *•»» nt 

rj WHEREAS it is expedient to provide facilities for t inforxx»%t^>i^ 
gjarAing trpsts created for public purposes of a charitable dt r^ts nature, an# to 
feiiafcle the trustees of such trusts to obtain the directions of a Court oH^riain mat,- 
te#s, ^nd to make special provision for the payment of the expenditure iricurrect in 
certain suits against the trustees of such trusts ; It is hereby enacted as follows : — 

c . , 1 . (i) This Act may be called The Charitable 

Short title and extent. AND RELIGIOUS TRUSTS ACT, *920. 

(2) It extends to the whole of British India : 

Provided that the Governor-General in Council may, by notification in the 
Gazette of India , direct that this Apt, or any specified part thereof, shall not extend 
to any specified Province or area, or to any specified trust or class of trusts. ,< 

2 . In this Act, unless there is anything repugnant in the subject or context, 
“the Court” means the Cpurt of the District Judge [or any^ 
Interpretation. other Court empowered in that behalf by the Local 

Government] 1 and includes the High Court in the exercise of its ordinary original 
civil jurisdiction.' 

3 * Save as hereinafter provided in this Act, any person having an interest in any 
express or constructive trust created or existing for a 
Power to apply to the Court public purpose of a charitable or religious nature may 

table or religious nature. apply by petition to the Court Within the local limits of 

whose jurisdiction any substantial part of the subject- 
matter of the trust is situate to obtain an order embodying all or any of the following 
directions, namely : — 

(1) directing the trustee to furnish the petitioner through the Court with parti- 
culars as to the nature and objects of the trust, and of the value, condition, manage- 
ment and application of the subject-matter of the trust, and of the income belonging 
ther£t£>, or a$ of these matters, and 

. < (2) , directing that the accounts of the trust shall be examined and audited : , 

Provided that no person shall apply for any such direction in respect of 
accounts relating to a period more than three years prior to the date of the petition^ 

4 . (1) The petition shall $hem*in wbtt way the peti- 

edtio^ ntS Snd v€rificatlon oi tioner claims to be interested in the trust, and shall* 
pe 1 lon ‘ specify, as far as may be, the particulars and the audit 

which he seeks to obtain. 

(a)^The petition shall be in writing and shall be signed And verified in the manner 
prescribed by the Code of Civil Procedb^ *$©8, for signing atod verifying plaints. 

J>. * (1) If the Court on receipt ofaMpitilaaft mrior section 3, after taking such 
evidence and m aking m mek inquiry, if any, as it may con- 
Procedhre on petition. sider necessary, is of n j piai o rt Ifoat the trust to which the 


Contents and verification of 
petition. 


Seot. 1 and 3 . — The Act does not cease to 
apply to a case where the trustee has parted with 
the entire trust property. 78 I. C. 174. Persons 
who claim adversely to the trust and who are not 
liable under Sec. 3 cure « 4 t proper parties to an 
application for directing the trustee to produce 
the accounts. ( Ibid .) As to applicability of the 
Act to property on condition of holding so long as 
temple listed — No direction as to appropriation of 
income— Public trust, if constituted. Sa 3 O. W. 
N*$o. ; * ! 

Secs. 8 and 5. Scope of Sees. 3 to 5. — The Act 
intended to ? provide more effectual control over 


the administration of charitable and religions 
trust and provision is made therein for obtaining 
an order calling on the trustee to give particular 
of the object of the trust and if the trust is denied 
to file'a suit. No such provision is made in tkfe 
Mussajman Wakf Act of 1923. 8 P. LT, 233 *p 
101 i. C. 207 =A. I. R. 1927 Pat. 189. Applica- 
tion under — No notice to all the trusteed — Notice 
served on three trustees only— Legality of order, 
(i9**VM. W*.N, 515*82 I.C. 733=35 M. L. t . 
(He €*)S *4 1 u 

1 These wprds were added after the ^ron& 
“District Judge tf by Act XL! of 1923, Sec. 2. 
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petition relates is a trust to which this Act applies* and that the petitioner has an in- 
terest therein, it shall fix a date for the hearing of the petition, and shall cause a copy 
thereof, together with notice of the date so fixed, to be served on the trustee and upon 
any other person to whom in its opinion notice of the petition should be given. 

(2) On the date fixed for the hearing of the petition, or on any subsequent date 
to which the hearing may be adjourned, the Court shall proceed to hear the petitioned 
and the trustee. If he appears, and any other person who has appeared in consequence 
•of thC notice, or who it considers ought to be heard, and shall make such further in- 
quiries, Il'iUby, as it thinks fit. The trustee may and, if so required by the Court, 
shall at the time of the first hearing or within such time as the Court may permit 
present a written statement of his case. If he does present a written statement, the 
.statement shall be signed and verified in the manner prescribed by the Code of Civil 
Procedure, 1908, for signing and verifying pleadings. 

(3) If any person appears at the hearing of the petition and either denies the 
existence of the trust or denies that it is a trust to which this Act applies, and under- 
takes to institute within three months a suit for a declaration to that effect and for 
any other appropriate relief, the Court shall order a stay of the proceedings and, if 
such suit is so instituted, shall continue the stay until the suit is finally decided. 

(4) If no such undertaking is given, or if after the expiry of the three months 
no such suit has been instituted, the Court shall itself decide the question. 

(5) On completion of the inquiry provided for in sub-section (2), the Court 
shall either dismiss the petition or pass thereon such other order as it thinks fit : 

Provided that, where a suit has been instituted in accordance with the provi- 
sions of sub-section (3). no order shall be passed by the Court which conflicts with the 
final decision therein. 

(6) Save as provided in this section, the Court shall not try or determine any 
question of title between the petitioner and any person claiming title adversely to the 
*rust. 

6 . If a trustee without reasonable excuse fails to comply with an order made 

under sub-section (5) of section 5, such trustee shall, with- 

FaUure °f trus^e to C°mply ou t prejudice to any other penalty or liability which he 

with order under section 5. r . J r J f 

may incur under any law for the time being m force, be 

♦deemed to have committed a breach of trust affording ground for a suit under the 
provisions of section 92 of the Code of Civil Procedure, 1908 ; and any such suit may, 
.so far as it is based on such failure, be instituted without the previous consent of the 
Advocate-General. 

7 . (1) Save as hereinafter provided in this Act, any trustee of an express or 

constructive trust created or existing for a public purpose 
Powers of trustees to apply 0 f a charitable or religious nature may apply by petition 
M lrec °° 8, to the Court, within the local limits of whose jurisdiction 

any substantial part of the subject-matter of the trust is situate, for the opinion, advice 
or direction of the Court on any question affecting the management or administration 
of the trust property, and the Court shall give its opinion, advice or direction, as the 
trase may be, thereon : 

Provided that the Court shall not be bound to give such opinion, advice or 
direction on any question which it considers to be a question not proper for summary 
'disposal. 

(2) The Court, on a petition under sub-section (1), may either give its opinion, 
advice or direction thereon forthwith, or fix a date for the hearing of the petition, and 
may direct a copy thereof, together with notice of the date so fixed, to be served on 
*such of the persons interested in the trust, or to be published for information in such 
manner, as it thinks fit. 

(3) On any date fixed under sub-section (2) or oh any subsequent date to 
which the bearing may be adjourned, the Court, before giving any opinion, advice, or 
direction shall afford a reasonable opportunity of being heard to all persons appearing 
in connection wjth the petition. 
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(4) A trustee stating in good faith the facts of any matter relating to the trust 
in a petition under stib-section u). and acting upon the opinion, advice or direction of 
the Court given thereon, shall be deemed, as far as his oton responsibility is concerned, 
to have discharged his duty as such trustee in the matter in respect of which the 
petition was made. 

8. The costs, charges and expenses of and incidental to any petition, and all 
_ proceedings in connection therewith, under the foregoing 

Act!*" ° peUtlon under this provisions of this Act shall be in the discretion of the 

Court, which may direct the whole or any part of any such 
costs, charges and expenses to be met from the property or income of the trust in 
respect of which the petition is made, or to be borne and paid in such manner and 
by such persons as it thinks fit : 

Provided that no such order shall be made against any person (other than the 
petitioner) who has not received notice of the petition and had a reasonable opportunity 
•of being heard thereon. 

9. No petition under the foregoing provision of this 
Savings. Act j n re i a tj on to any trust shall be entertained in any of the 

following circumstances, namely : — 

(а) if a suit instituted in accordance with the provisions of section 92 of the 
Code of Civil Procedure, 1908, is pending in respect of the trust in question ; 

(б) if the trust property is vested in the Treasurer of Charitable Endowments, 
the Administrator-*General, the Official Trustee or any society registered under the 
Societies Registration Act, i860 ; or 

(c) if a scheme for the administration of the trust property has been settled 
or approved by any Court of competent jurisdiction, or by any other authority 
acting under the provisions of any enactment. 

10 . (1) In any suit instituted under section 14 of the Religious Endowments Act, 
1863, or under Section 92 of the Code of Civil Procedure, 
Power of Courts as to costs 1908, the Court trying such suit may if, on application of 
in certain suits against trustees ^ pi a i n tiff and after hearing the defendant and making 

trust! an a e an re lgl0uS suc h inquiry as it thinks fit, it is satisfied that such an 

order is necessary in the public interest, direct the defend- 
ant either to furnish security for any expenditure incurred, or likely to be incurred, by 
the plaintiff in instituting and maintaining such suit, or to deposit from any money in 
his hands as trustee of the trust to which the suit relates such sum as such Court 
considers sufficient to meet such expenditure in whole or in part. 

(2) When any money has been deposited in accordance with an order made 
under sub-section (1), the Court may make over to the plaintiff the whole or any part 
-of such sum for the conduct of the suit. Before making over any sum to the plaintiff, 
the Court shall take security from the plaintiff for the refund of the same in the event 
of such refund being subsequently ordered by the Court. 

Provisions of the Code of Jl. ( 2 ) The provisions of the Code of Civil Proce- 

Civil Procedure to apply. dure, 1Q0 g^ re i ating to 

(а) the proof of facts by affidavit, 

(б) the enforcing of the attendance of any person and his examination on 

oath, 

(c) the enforcing of the production of documents, and 

(d) the issuing of commissions 

shall apply to all proceedings under this Act, and the provisions relating to the service 
of summonses shall apply to the service of notices thereunder. 

(2) The provisions of the said Code relating to the execution of decrees shall, so 
far as they are applicable, apply to the execution of order under this Act. 

11 No appeal shall lie from any order passed 
Barring of appeals. or ^ y opinion, advice or direction given under 

this Act. 
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TtfE, CHfosflAM 4# jfltj? OF 1872). 

EFFECT or StJMEIHlENT LEGISLATION.— RtfWftledyi part. by. Act XVI of 187 
Repealed in part and amended by Act XXI of 1891* < , ' 

Amended by Act VI of 1 886, S. 30, els. (a), (£), (if), and il 6f 1891. 

Section 82 and Sch. II, amended by Act I of 1903. 

Section 8* substituted by Act XIII of 1911. * 1 ' * 

Section 86 amended by Act X of 1914; Sec. 86 amended by Act XXXVIII of 1920 
Declared in force — ' 

In the Sonthal Parganas, Reg. Ill of 1872, S. $\ as amended by Reg. Ill of 1899, S. 3 ; 

in the Arakan HiH District, Reg. I of f 916* S. 2;> , 

in Upper Burma (except the Shan States), fat XUI pf 1^9$, S. 4; 

|n British Baluchistan, Reg. II of 19x3, §.$. t 

PREFATORY ROTE.— Mr. Ritchie, to whom the task of drafting the Christian Marriage Bill 
and getting it passed in the Legislative Council was entrusted, thus explained the object of the Bill: — ^ 

4 Tne r object of the Bill is to put an end to the state of uncertainty which now exists m regard to 
marriages in India of persons, one or both of whom are of the Christian religion, but which are solerar 
nixed in any of the modes expressly recognized by the law as valid. These modes are three in numb^ 
two of them being generally applicable to all persons of whatever denomination of the Christian, 
religion, and one being applicable only to a particular class. The first consists in the performance of 
the marriage ceremony by a clergyman in Holy orders, according to the sense in which the English 
Law understands that term, that is a clergyman who has been episcopally ordained. No particular 
rite or religious ceremony is legally requisite to this form of marriage, but the presence of a. clergyman, 
in Orders at 'the time of the mutual promise to become man and wife is essential. The clergyman need 
not be of the- same religious denomination as either of the parties. But the clergyman of denomina* 
tion which does not recognise episcopacy, and who, has not been ordained by a Bjshojp confers no spe- 
cial privilege by his presence, and stands on the same footing, in this respect as a layman. This was 
the only form of marriage recognised by the English Commorf Law as valid, as* was decided in 1844 
in the House of Lords in the well-known case of the Queen v. Mills: In 1848 i«* was provided by an 
Act of Parliament (58 Geo. Ill, c. 84) that mairiages between persons one or bqjh of whom were 
of the Church of Scotland solemnized by ordained ministers of that church as by law established 
or by a chaplain of the East India Company in India should be of the same ‘force and effect as if 
they were solemnized by ordained clergyman of the Church df England according to the rites and 
ceremonies of the Church of England. The privilege was subsequently extended by the Legislative 
Council to ordained Ministers of the Church of Scotland other than Government Chaplains {see Act 
XXIV* of i860). Until the reign of Queen Victoria no other positive law regarding the solemnization 
of marriages existed in India. But there was a general impression m consequence of Lord Stowell’s 
famous decision in Darlymple v . Darlymple , that the presence of a Clergyman in Orders required by 
the English Marriage Act was not essential to the validity of a marriage in any part of the British* 
Dominions beyond the operation of these Acts : and that a simple contract of marriage in words 
showing that ijt was to take effect at once would suffice. The House of Lords in Mills case decided 
uDon the opinion of the English Judges, that the English Common Law of marriage as above 
stated obtained in Ireland, though the Marriage Act dldsiot ^extend there, and that the presence of 
ordained Clergyman in 'orders was thus essential. In consequence of the doubt thus thrown upon 
the validity of the marriages in India the absence of a Clergyman in Orders,, the Statute 14 and 15 
Viet c. 40 commonly called the Indian Marriage Act, was passed. This was followed by Act V of 
i8t2 which gave effect to the provisions of the Statute. Under thfse Acts, marriages pi the presence 
of a Marriage Registrar were legalized. No religious ceremony was necessary, but it was optional tp 
the parties to go through any religious ceremony they please. The Act of Parliament legalized all past 
marriages solemnized in India by persons not in Holy Orders, hot being otherwise invalid, bjr 
Scaring them valid in law to all intents and purposes. But the doubt which ! existed as to the 
validity of such marriages at Common Law was not cleared up in regard to marriages contracted 
alter *he Statute. For it was provided that “ nothing in the Act shall invalidate any marriage which 
V r solemnized in India by any person in tfoly Orders, or under the Statute of the George III 
cited, or any other marriage which under the law in force for the time being in India might 
have been there solemnized if the Act had not been passed, provided that the Governor-General in. 
Council might provide by laws and Regulations for the registration of sack marrUghs* ” The doubt 
thus left open as to marriages contracted since 1851 still , existed, in 1872. On the^pne hand Sir 
Erskine Perry when Chief Justice of Bombay, and Doctor Lushington, as Dean of the Arches,, hap 
htAd that the principle laid down in Queen v. Mills, could not be applied to a country st^ch as Indli 
or Australia in which on the first introduction of English laws and institutions, tfierfe were clergymen 
m Holv Orders before whom marriage could be celebrated (see * the caseof Maieolm v. Cri stall, 
p^rrv’s Oriental Casm 75 ; Intttan Decisions, Old Series;, Yol. IV, p. $9) and-, the Lprds bjr 

fusing a Divorce Bill founded on Sir Erskine Perry> decision, fos, to sojne extent, though by no 
^^conclusively, sanctioned that view. On the other hand the Court of Exche<iuy held that 
decision in question extended to invalidate a marriage performed b&vreen Brittti Subjects in 



to 


Tttdlito marriigfes. It was almost impossible to detetttlifie which of> these views whs correct f tl& ugh* 
it might be the former was right in principle. But the result of the doubt was, that theip, was a 
distressing degree of uncertainty as to the validity of many marriages solemnized since 1857, and that 
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a great deal of fraud with regard to the performance of a sham marriage ceremony by persons 
having no special qualifications but pretending to be qualified has passed unpunished. Ht 1854 it 
wfts brought to the notice of the Government, tfaat>a person who had once been a school master but 
‘had heverheen ordained to the ministry in any way, professed to have authdrfty to m&rry, and did 
perform the ceremony of marriage between several gfoupleeof Native Christiansen the Backergunge 
3 District. Similar practices bad been found to have prevailed in other districts, but as the person 

Officiating did not profess to be a Marriage Registrar, but only to have authority to marry, and as 

according to the view of the law the marriages thus solemnized were legaU and the persons referred 
to therefore, as a witness, did assist in rendering the marriages effectual, It was found impossible to 
punish him for his imposition. It was felt by the Government of India to be time to put an end to 
the uncertainty which then surrounded the question and which* on so Important a subject’ as the 
validity of marriages, ought not to be allowed to continue for a day longer than could be avoided; 
Qne ground upon which it was supposed that the Legislature in India left the question unsettled for 
some year prior to 1872, was that a law effectually dealing with the subject of Christian mtfrtiage 
must, to some extent effect, or interfere with the provisions of the English Statute of 1851 1 which it 
was then beyond the power of the Legislative Council as then constituted, to touche The difficult^ 
,was removed as the Indian Councils Acts contained no restriction upon the interference with the 
Act of Parliament passed in the year above mentioned, and the proposed change of the law was 
quite within the competency of the Council as was constituted, after the Indian Councils Act. The 
only effectual mode of dealing with the question appeared to be to pass a law declaring that after 
the passing of the proposed Christian Marriage Act no marriage between persons, b6th or oneh of 
whom shall profess the Christian religion, shall be valid in law unless it be celebrated in one of thd 
modes expressly declared and recognized by law (see Secs. 4 and 5 of the Act). There was then no 
hardship in thus declaring the law in 1872, For the Marriage Acts of 1851-52 had been previously 
for over 10 years in operation. Their provisions were generally well known throughout India and 
the facilities for contracting marriage under those Acts had been, rendered great by the appointment 
of Registrars at every place of any importance, both in the British Dominions and in those foreign 
States in alliance with Great Britain. In regard to past marriages it was proposed to declare that all 
marriages previously contracted in the presence of persons not in Holy Orders, if not otherwise in- 
valid, should be deemed good and valid. This was the course which had been adopted on occasions 
on which Parliament has prescribed a stricter rule for the future than that Which had previously 
existed, or had been supposed to exist in regard to marriages. (See Proceedings in Council and State - 
went of Objects and Reasons '). ' 
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or without witnesses. 

Saving of marriages solemnized under 
special licence. 

70. Solemnizing, without notice or within 
fourteen days after notice, marriage with minor. 

71. Issuing certificate, or marrying without 
publication of notice; 

marrying after expiry of notice ; 

selemnizing marriage with minor within 
fourteen days without authority of Court, or 
without sending copy of notice ; 

issuing certificate against authorized 
prohibition. 

72. Issuing certificate after expiry of notice, 
or, in case of minor, within fourteen days after 
notice, or against authorized prohibition. 

73. Persons authorized to solemnize marriage 
(other than Clergy of Churches of England, 
Scotland or Rome ) ; 

issuing certificate, or marrying, without 
publishing notice, or after expiry of certificate ; 

issuing certificate for, or solemnizing, 
marriage with minor within fourteen day? after 
notice ; 

issuing certificate authorizedly forbidden; 

solemnizing marriage authorizedly forbid- 
den. 

74. Unlicensed person granting certificate pre- 
tending to be licensed. 

75. Destroying or falsifying register- books. 

, 76. Limitation of prosecutions under Act. 

PART VIII. 

MISCELLANEOUS. 

77. What matters need not be proved in res- 
pect of marriage in accordance with Act. 

78. Correction of errors. 

79. Searches and copies of entries. 

80. Certified copy of entry in marriage regis- 
ter, etc., to be evidenced. 

81. Sending certificates of certain marriages 
to Secretary of State for India. 

82. Local Government to prescribe fees. 

83. Power to make rules. 
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Sections. 

84. Power to prescribe fees ond rules for 
Native States. 

85. Poner to declare who shall be District 
Judge. 

86. Power to delegate functions under this 
Act of Govetnor-General in Council. 

87. Saving of consular marriages. 

88. Non-validation of marriages within prohi- 
bited degrees. 


SCH E DUL ES r 

SCHEDULE I. — Notice op Marriage. 
SCHEDULE II.— Certificate of Receipt 

OF NOTICE. 

SCHEDULE III.— FORM OF REGISTER OF 
Marriages. 

SCHEDULE IV— Marriage Register- 
book. 

Certificate of Marriage. 
SCHEDULE V.— Enactments repealed* 


THE INDIAN CHRISTIAN MARRIAGE ACT (XV OF 1872)i. 

(18M July, 1872. 

An Act to consolidate and amend the law relating to the soletnnisation in- 
India of the marriages of Christians j. 

WHEREAS it is expedient to consolidate and’amend the law relating to the solem- 
nization in India of the marriages of persons professing 
the Christian religion ; It is hereby enacted as follows : — 

Preliminary. 


Preamble. 


Short title. 


1 . This Act may be called THE INDIAN CHRISTIAN 
Marriage Act, 1872. 


It extends to the whole of British India, 1 * * * * * * 8 and, so far only as regards Christian 
subjects of Her Majesty, to the territories of Native 
tent ’ Princes and States in alliance with Her Majesty. 

[Commencement.] Repealed by the Repealing Act , 1874 ( XVI of 1874). 


2 . The enactments specified in the fifth schedule hereto annexed are repealed 
but not so as to invalidate any marriage confirmed by, or 
Enactments repealed. solemnized under, any such enactment. 


And all appointments made, licences granted, consents given, certificates issued, 
and other things duly done under any such enactment shall be deemed to be respec- 
tively made, granted, given, issued and done under this Act. 

For clause xxiv of section 19 of the Court-fees Act, 1870, the following shall be 
substituted : — 

“xxiv. Petitions under the Indian Christian Marriage Act, 1872, sections 4$ 
and 48.” 

3. In this Act, unless there is something repugnant 
Interpretation-clause. in the subject or context,— 

“ Church of England” and “Anglican” mean and apply to the Church of England 
as by law established ; 

“ Church of Scotland ” means the Church of Scotland as by law established ; 


1 For the Statement of Objects and Reasons, 

see Gazette of India , 1871, Pt. V, p. 473; for Pro- 

ceedings in Council, see ibid.. 1870. Supplement, 

р. 10 77; ibid.. 1871, Supplement, pp. 1426, 1643; 
tbid .. 1802, Supplement, pp. 257, 728, 742, 805, 
813 and 858. This Act is based on 14 and 15 Viet., 

с. 40, and 58 Geo. III. c. 84 (both Statutes relate 
to marriages in India and ate now no longer in 
force), and Acts V of 185a and V of 1865 ; the 
last two Acts were repealed by this Act* 

See. I. — 2 Act XV, of 1872 has been declared in 

force in Upper Burma generally (except the Shan 
States) by the Burma Laws Act (XIII of 

1898;* S. 4 (*), and Sch. I, Bur. Code ; in the 
Hill District of Aralcan by the Arakan Hill Dis- 
trict Laws Regulation (IX of 1874), S. 3 
ibid.; in British Baluchistan by the Baluchistan 


Laws Regulation (I of 1890), S. 3, BaL 
Code ; and in the Sonthal Parganas by the Son- 
thal Parganas Settlement Regulation (III of 
1872), as amended by the Sonthal Parganas 
Justice and Laws Regulation (III of 1899), Ben. 
Code ; also by notification under S. 3 of the- 
Scheduled Districts Act (XIV of 1874), infra. 
in the following Scheduled Districts namely : — 
the Districts of Hazaribagh, Lohardaga and Man- 
bhum, and Pargana Dh album and the Kolhan itr 
the District of Singbhum [see Gazette of India. 
1881, Pt. I, p. 504]; and the North-Western Pro- 
vinces Tarai [see ibid.. 1876, Pt. I, p. 505}. The 
District of Lohardaga now called the Ranchi 
District (see Calcutta GazetU. 1899, Pt. I, p. 44) 
included at this time the Palaman District, 
which was separated in 1894. 
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*6 

“ Church of Rome” and “Roman Catholic” mean and apply to the Church whicji 
regards the Pope of Rome as its spirutual heg 4 i - { t 

i “Church” includes any chapel or other building generally used for public Chris 
tian worship ; ! ; i. u 

' “ minor ” means a person who has not completed the age of twenty-one years and 
W&o not a widower or a widow ; , 

“ Native State” means the territories of any Native Prince or State in alliance with 
Her Majesty ; 

5 the expression “ Christians ” means persons professing the Christian religion ; 

and the expression “Native Christians” includes the Christian descendants of 
Natives of India converted to Chriatitmityi as well as such converts ; 

Jleg^t^ar-General of Births, deaths and Marriages ” means a Registrar- 
‘GeneAi of Births, Deaths and Marriages appointed under the Births, Deaths and 
Mahfti&es Registration Act, 1886.} 

PART I* 

‘r The persons by. whom Marriages may be solemnized. 

4 . Every marriage between persons, ctoe or both of whom is *[or are] a Christian 
~ % , f . , dr Christians, shall be solemnized in accordance with the 

accorSngToAct. S ° emm2C provisions of the next following section ; and any such 

marriage solemnized otherwise than in accordance with 
*uch provisions shall be voM. 

naay^twj'solemnized? m * m * ges 5 . Marriages may be solemnized in India— 

(i) by any persod who has received episcopal ordination, provided that the 
marriage be solemnized according to the rules, rites, ceremonies and customs of the 
Church of which he is a Minister ; 

(a) by any Clergyman of the Church of Scotland, provided that such marriage 
be solemnized according to the rules, rites, ceremonies and customs of the Church of 
-Scotland ; 

(3) by any Minister of religion licensed under this Act to solemnize marriages ; 

(4) by, or in the presence of, a Marriage Registrar appointed under this Act ; 

(5) by any person licensed under this Act to grant certificates of marriage 
between Native Christians. 

* 8 * The Local Government, so far as regards the territories under its adminis- 

Grant and revocation of tration, and the Governor-General in Council, so far as 
Jj^encee to solemnize mam- regards any Native State, may, by notification in the local 
88 * official Gazette or in the Gazette of India , as the case 

imay be, grant licences 8 to Ministers of Religion to solemnize marriages within such 
territories and State, respectively, and may, by a like notification, revoke such licences. 


Sec. 3 .— The word “ means ” in this section is 
an inclusive term. See 40 Ail. 393 noted under 
68 infra. 44 Christian” see 18 Mad. -230 \ 
" Native Christian” 40 AH. 393 ; 45 I. C. 519 ; 
16 A. L. J. 414. 1 

1 This paragraph was added by the Births, 
peaths and Marriages Registration Act (VI of 
*886), S. 30, cl. ( a )< . , , / 

. tic. 4 .— 2 These words were inserted by the Ret 
pealing and Amending Act (XiBof 1891), Sch,IL 
Sect* 4 and 6.— Validity of marriage of Chris- 
tina with nOci»Chriatian, see Vy R. Hm ( 1897-) 
Vol. II, p. 488 at 491. As scope and 
applicability of the section, set 40 ARi l *4 
^4* ; u Bur. L. T. 69*047 ind.;Ca». 944 ; 

S 3 . 273. As to persons authorfrdd to -updr* 
Damages, see ateo 3a Jnd. Uaa. 

I by religion performing a marriage iaccotrcfr 


ing to the Hindu mode between two persons ode 
of whom is a Christian commits an offence under 
S. 68. see 46 Mad..i03o«33 M.L.J. 148—6 L.W. 
126 = 22 M. U T. 163=* 41 I.C. 664 » 18 Cr. L. 
Jt' 840 = (1917) Mi N. 589. 

, See. 6.-— Thfc section was substituted £ot the 
original S. 6 by the Indian Christian Marriage 
Act ( 1 872) Amendment Act (II of 1891), &«>(*)• 

For notihcatioiis in the North- W estem 

Provinces «>and ■ Oudh, under the powers 
conferred by*$s< 6,7, 9, 62, 82, 83 and 8$v 
North-Weat«roI: Provinces and Oudh District of 
LoCsd Rales and' Orders, Ed. 1894, p. *•». ' 

3 As to validation of Rcenotr gMtqtedmidet 
former Acts, see the Indian Christian Marriage 
Act 63872), Amendment. Act (II of) 0891), S. 1 
(*)tand<3). : 
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Magistrate when 
Marriage Registrar. 


to be 


7. The Local Government may appoint one or more Christians, either by name 

. or as holding any office for the time being, to be the 

arr age egistrars. Marriage Registrar or Marriage Registrars 1 for any dis- 

trict subject to its administration. 

Where there are more Marriage Registrars than one in any district, the Local 
c . Government shall appoint one of them to be the Senior 

Semor Marriage Registrar. Marriage Registrar. 

When there is only one Marriage Registrar in a district, and such Registrar is 
absent from such district, or ill, or when his office is tem- 
porarily vacant, the Magistrate of the district shall act 
as, and be, Marriage Registrar thereof during such 
absence, illness or temporary vacancy. 

8. The Governor-General in Council may, by notification in the Gazette of 
India , appoint any Christian, either byname or as holding 
any office for the time being, to be a Marriage Registrar 
in respect of any district or place within the territories of 

any Native Prince or State in alliance with Her Majesty. 

The Governor-General in Council may, by like notification, revoke any such 
appointment. 

9. The Local Government 2 or (so far as regards any Native State) the Gover- 

T . , nor-General in Council may grant a licence to any Chris- 

grant' certificates cTmtrriage * ia ?* e ‘ ther ^ ? ame ° f aS holdin g an y office for the time 
between Native Christians. being, authorizing him to grant certificates of marriage 

between Native Christians. 

Any such licence may be revoked by the authority by which it was granted, 
and every such grant or revocation shall be notified in the official Gazette. 


Marriage Registrars in 
tive States. 


Na- 


PART II. 

TIME AND PLACE AT WHICH MARRIAGES MAV BE SOLEMNIZED. 

Time for solemnizing marri- 10 . Every marriage under this Act shall be solem- 

age. nized between the hours of six in the morning and seven 

in the evening : 

Exceptions. Provided that nothing in this section shall apply to — 

(1) a Clergyman of the Church of England solemnizing a marriage under a 
special licence permitting him to do so at any hour other than between six in the 
morning and seven in the evening, under the hand and seal of the Anglican Bishop 
of the Diocese or his Commissary, or 

( 2 ) a Clergyman of the Church of Rome solemnizing a marriage between the 
hours of seven in the evening and six in the morning, when he has received a general 
or special licence in that behalf from the Roman Catholic Bishop of the Diocese or 
Vicariate in which such marriage is so solemnized, or from such person as the same 
Bishop has authorized to grant such licence, 8 [or 

(3) a Clergyman of the Church of Scotland solemnizing a marriage according 
to the rules, rites, ceremonies and customs of the Church of Scotland], 


8eo. 7. — 1 For notifications under the powers 
conferred by this section in — (1) Ajmer- Merwara 
see Aj. R. & O. ; (2) Bombay, see Bom. R. & O. ; 
(3) British Baluchistan, see Gazetta of India , 
*892, Pt. II, p. S3 ; (4) Burma, see Bur. R. Mt. ; 
(5) Central Provinces, see C. P. R. & O, ; (6) 
Punjab, see Punj. R. & O. i (7) The United Pro- 
vinces of Agra and Oudh, see North-Western 

13 


Provinces and Oudh List of Local Rules and 
Orders, Ed. 1894, p. 42. 

See. 9. — 2 For instances of such licences 
granted in Burma see Burma Gazette , 1899, Pt. 
I, p. 284. 

See. 10.— 8 This portion was added by the 
Indian Christian Marriage Act (1872), Amend- 
ment Act (II of 1891), S. 2. 
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11. No Clergyman of the Church of England shall 
Place for solemnising marri- solemnize a marriage in any place other than a church * 
age * [where worship is generally held according to the forms of 

the Church of England], 

unless there is no 2 [such] church within five miles distance by the shortest road 
from such place, or 

unless he has received a special licence authorizing him to do so under the hand 
and seal of the Anglican Bishop of the Diocese or his Commissary. 

For such special licence, the Registrar of the Diocese 
Fee for special licence. ma y c h ar ge such additional fee as the said Bishop from 

time to time authorizes. 

PART III. 


Marriages solemnized by Ministers of Religion licensed 

UNDER THIS ACT. 


12. Whenever a marriage is intended to be solem- 
Notice of intended marriage. n j zec j b y a Minister of Religion licensed to solemnize 

marriages under this Act — 

one of the persons intending marriage shall give notice in writing, according to 
the form contained in the first schedule hereto annexed, or to the like effect, to the 
Minister of Religion whom he or she desires to solemnize the marriage, and shall state 
therein — 


(а) the name and surname, and the profession or condition, of each of the 
persons intending marriage, 

(б) the dwelling-place of each of them, 

(c) the time during which each has dwelt there, and 

( d ) the church or private dwelling in which the marriage is to be solemnized : 


Provided that, if either of such persons has dwelt in the place mentioned in the 
notice during more than one month, it may be stated therein that he or she has dwelt 
there one month and upwards. 

13. If the persons intending marriage desire it to be solemnized in a particular 

. . church, and if the Minister of Religion to whom such 

u ication of such notice. no tice has been delivered been entitled to officiate therein, 
he shall cause the notice to be affixed in some conspicuous part of such church. 

But if he is not entitled to officiate as a Minister in such church, he shall, at his 
„ option, either return the notice to the person who deliver- 

etum or trans er o notice. e d it to him, or deliver it to some other Minister entitled 

to officiate therein, who shall thereupon cause the notice to be affixed as aforesaid. 

14. If it be intended that the marriage shall be solemnized in a private dwelling, - 

the Minister of Religion, on receiving the notice pre- 
in private°dweiang? marnage scribed in section 12, shall forward it to the Marriage 

Registrar of the district, who shall affix the same to some 
conspicuous place in his own office. 

15. When one of the persons intending marriage is a minor, every Minister 

receiving such notice shall, unless within twenty-four 

MarriageRegUtrar when" one hours a / ter its recei P l «turns the same under the provi- 

party is a minor. sions of section 13, send by the post or otherwise a copy 

of such notice to the Marriage Registrar of the district, 
or, if there be more than one Registrar of such district, to the Senior Marriage 
Registrar. 


See. 11 . — 1 These words were added by the Christian Marriage Act (1872) Amendment Act 
Indian Christian Marriage Act (1872) Amend- (II of 1891), S. 3. 
raent Act (II of ijBaj), S. 3. See. 18 .— 19 Mad. 273. 

2 The word “such** was inserted by the Indian 
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Procedure 

notice. 


on receipt of 


Issue of certificate of notice 
given and declaration made. 


16. The Marriage Registrar or Senior Marriage Registrar, as the case may 
be, on receiving any such notice, shall affix it to some 
conspicuous place in his own office, and the latter shall 
further cause a copy of the said notice to be sent to each 

of the other Marriage Registrars in the same district, who shall likewise publish the 
same in the manner above directed. 

17. Any Minister of Religion consenting or intending to solemnize any such 
marriage as aforesaid, shall, on being required so to do 
by or on behalf of the person by whom the notice was 
given, and upon one of the persons intending marriage 

making the declaration hereinafter required, issue under his hand a certificate of such 
notice having been given and of such declaration having been made : 

Proviso. Provided — 

(1) that no such certificate shall be issued until the expiration of four days 
after the date of the receipt of the notice by such Minister ; 

(2) that no lawful impediment be shown to his satisfaction why such certificate 
should not issue ; and 

(3) that the issue of such certificate has not been forbidden, in manner herein- 
after mentioned, by any person authorized in that behalf. 

18. The certificate mentioned in section 17 shall 
Declaration before issue of not be issued until one of the persons intending marriage 

certificate. has appeared personally before the Minister and made a 

solemn declaration — 

(а) that he or she believes that there is not any impediment of kindred or 
affinity or other lawful hindrance to the said marriage, 

and, when either or both of the parties is or are a minor or minors, 

(б) that the consent or consents required by law has or have been obtained 
thereto, or that there is no person resident in India having authority to give such 
consent, as the case may be. 

19. The father, if living, of any minor, or, if the 
Consent of father, or guard- father be dead, the guardian of the person of such minor, 

ian, or mother. and, j n case there be no such guardian, then the mother 

of such minor, may give consent to the minor s marriage, 
and such consent is hereby required for the same marriage, unless no person 
authorized to give such consent be resident in India. 

20. Every person whose consent to a marriage is required under section 19 is 
hereby authorized to prohibit the issue of the certificate 
by any Minister, at any time before the issue of the same, 
by notice in writing to such Minister, subscribed by the 

person so authorized with his or her name and place of abode and position with respect 
to either of the persons intending marriage, by reason of which he or she is so autho- 
rized as aforesaid. 

21. If any such notice be received by such Minister, he shall not issue his certi- 
ficate and shall not solemnize the said marriage until he 

receipt of ^as exam j ne( ^ j n to the matter of the said prohibition, and 
is satisfied that the person prohibiting the marriage has 
no lawful authority for such prohibition, 

or until the said notice is withdrawn by the person who gave it. 

22 . When either of the persons intending marriage is a minor, and the Minister 
is not satisfied that the consent of the person whose con- 
sent to such marriage is required by section 19 has been 
obtained, such Minister shall not issue such certificate 

until the expiration of fourteen days after the receipt by him of the notice of marriage. 


Power to prohibit by notice 
issue of certificate. 


Procedure 

notice. 


Issue of certificate in 
of minority. 


Sec. 18 — See 16 All. 212. 
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Solemnization of marriage. 


23. When any Native Christian about to be married takes a notice of marriage 

to a Minister of Religion, or applies for a certificate from 
Na?ve e ch 0 ristian 8 ? lfilCateS l ° sucil Mmister under section 17 , such Minister shall, 

before issuing the certificate, ascertain whether such 
Native Christian is cognizant of the purport and effect of the said notice or certificate, 
as the case may be, and, if not, shall translate or cause to be translated the notice 
or certificate to such Native Christian into some language which he understands. 

24. The certificate to be issued by such Minister shall be in the form contained 

^ in the second schedule hereto annexed, or to the like 

Form of certificate. effect 

25. After the issue of the certificate by the Minister, marriage may be solem- 

. . nized between the persons therein described according to 

o emnization of marriage. such form or ceremony as the Minister thinks fit to adopt : 

Provided that the marriage be solemnized in the presence of at least two witnesses 
besides the Minister. 

„ 26. Whenever a marriage is not solemnized within 

nofsofemnized ^thin^'two months af ( ter th « date , of the certificate issued by such 
months. Minister as aforesaid, such certificate and all proceedings 

(if any,) thereon shall be void, 

and no person shall proceed to solemnize the said marriage until new notice has 
been given and a certificate thereof issued in manner aforesaid. 

PART IV. 

Registration of Marriages solemnized bv Ministers of Religion. 

27. All marriages hereafter solemnized in India between persons one or both of 

whom professes or profess the Christian religion, except 
terecf rnases When *° be rCglS marriages solemnized under Part V or Part VI of this 

Act, shall be registered 1 in manner hereinafter prescribed. 

28. Every Clergyman of the Church of England shall keep a register of marriages 
Registration of marriages and shall register therein according to the tabular form 

solemnized by clergymen of se t forth in the third schedule hereto annexed, every 
Church of England. marriage which he solemnizes under this Act. 

29. Every Clergyman of the Church of England shall send four times in every 

year returns in duplicate, authenticated by his signature, 
deacon***^ retum8 to Arch * the entries in the register of marriages solemnized at 
0 ry * any place where he has any spiritual charge, to the 

Registrar of the Archdeaconry to which he is subject, or within the limits of which 
such place is situate. 

Such quarterly returns shall contain all the entries of marriages contained in the 
said register from the first day of January to the thirty- 
Cbntents of returns. first day of March, from the first day of April to the 

thirtieth day of June, from the first day of July to the 
thirtieth day of September, and from the first day of October to the thirty-first day of 
December, of each year respectively, and shall be sent by such Clergyman within two 
weeks from the expiration of each of the quarters above specified. 

The said Registrar upon receiving the said returns shall send one copy thereof to 
the 2 [Registrar-General of Births, Deaths and Marriages]. 

30. Every marriage solemnized by a Clergyman of 

Registration and returns of t j ie Church of Rome shall be registered by the person and 

Clergymen of° & Church of according to the form directed to that behalf by the 

Rome. Roman Catholic Bishop of the Diocese or Vicariate in 

which such marriage is solemnized, 


Marriages when to be regis 
tered. 


Registration and returns of 
marriages solemnized by 
Clergymen of Church of 
Rome. 


Sec. 2T. — 1 A* to the establishment of general 
registry offices of births, deaths and marriages, see 
the Births, Deaths and Marriages Registration 
Act ( VI of 1886), Ch. II. 


Sec. 20. — 2 These words were substituted for the 
words “ Secretary to the Local Government ” by 
the Births, Deaths and Marriages Registration 
Act (VI of 1886), S. 30, cl. 
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and such person shall forward quarterly to the 1 [Registrar-General of Births* 
Deaths and Marriages] returns of the entries of all marriages registered by hint during 
the three months next preceding. 

m arrUg^s'olemnfzed ^y'cier- 31 Ev ery Clergyman of the Church of Scotland 

gymen of Church of Scotland, shall keep a register of marriages, 

and shall register therein, according to the tabular form set forth in the third 
schedule hereto annexed, every marriage which he solemnizes under this Act, 

and shall forward quarterly to the ^Registrar-General of Births, Deaths and 
Marriages], through the Senior Chaplain of the Church of Scoltand, returns, similar to 
those prescribed in section 29, of all such marriages. 


32. Every marriage solemnized by any person who has received episcopal ordi- 

nation, but who is not a Clergyman of the Church of 

registered itTdupU^e '° * En S land < or of the Church of Rome, or by any Minister 

of Religion licensed under this Act to solemnize marriages, 
shall, immediately after the solemnization thereof, be registered in duplicate by the 
person solemnizing the same ; (that is to say) in a marriage-register-book to be kept 
by him for that purpose, according to the form contained in the fourth schedule hereto 
annexed, and also in a certificate attached to the marriage-register-book as a counterfoil. 

33. The entry of such marriage in both the certificate and marriage-register- 

book shall be signed by the person solemnizing the marri- 

Entries of such marnages an d a j SQ ^ t h e persons married, and shall be attested 

to be signed and attested. by ^ witnesseS( Qther than the persoa solemniz _ 

ing the marriage, present at its solemnization. 

Every such entry shall be made in order from the beginning to the end of the 
book, and the number of the certificate shall correspond with that of the entry in the 
marriage-register-book. 

34. The person solemnizing the marriage shall forthwith separate the certificate 

from the marriage-register- book and send it, within one 
Certificate to be forwarded mon th f^om the tinwfcpf the solemnization, to the Marriage 

Ind senTto 6 R^Utr^r-General . Registrar of the district in which the marriage was 

solemnized, or, if there be more Marriage Registrars than 
one, to the Senior Marriage Registrar, 

who shall cause such certificate to be copied into a book to be kept by him for 
that purpose, 

and shall send all the certificates which he has received during the month, with 
such number and signature or initials added thereto as are hereinafter required, to the 
1 [ Registrar-General of Births, Deaths and Marriages]. 

35. Such copies shall be entered in order from the beginning to the end of the 

said book, and shall bear both the number of the certifi- 
C°pies of certificates to be cate as anc j a j s0 a number to be entered by the 

entere an num ere , Marriage Registrar, indicating the number of the entry of 

the said copy in the said book, according to the order in which he receives each certi- 
ficate. 

36. The Marriage Registrar shall also add such 
Registrar to add number of i as t.mentioned number of the entry of the copy in the 

to Registrar-General. book to the certificate, with his signature or initials, and 

shall, at the end of every month, send the same to the 
l[Registrar-General of Births, Deaths and Marriages]. 


Seo. 29 .— *These words were substituted for the by the Births, Deaths and Marriages Registra- 
worda “ Secretary to the Local Government ” don Act (VI of 1886), S. 30, cl. ( 5 ). 
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37. When any marriage between Native Christians is solemnized under Part I or 
Registration of marriages Part III of this Act, the person solemnizing the same 
between Native Christians shall, instead of proceeding in the manner provided by 
under Part I or III, Custody sections 28 to 36, both inclusive, register the marriage in a 
and disposal of register-book, separate register-book, and shall keep it safely until it is 
filled, or if he leave the district in which he solemnized the marriage before the said 
book is filled, shall make over the same to the person succeeding to his duties in the 
said district. 

Whoever has the control of the book at the time when it is filled shall send it to 
the Marriage Registrar of the district, or, if there be more Marriage Registrars than 
one, to the Senior Marriage Registrar, who shall send it to the Registrar-General of 
Births, Deaths and Marriages,] to be kept by him with the records of his office. 

PART V. 

Marriages Solemnized bv, or in the Presence of, a Marriage 

REGISTRAR. 


38. When a marriage is intended to be solemnized by, or in the presence of, a 

Marriage Registrar, one of the parties to such marriage 
Notice of intended marriage s h a |] gj ve notice in writing in the form contained in the 
before Marriage egis rar. b rst schedule hereto annexed, or to the like effect, to any 
Marriage Registrar of the District within which the parties have dwelt ; 

or, if the parties dwell in different districts, shall give the like notice to a Mar- 
riage Registrar of each district, 

and shall state therein the name and surname, and the profession or condition of 
each of the parties intending marriage, the dwelling-place of each of them, the time 
during which each has dwelt therein, and the place at which the marriage is to be 
solemnized : 

Provided that, if either party has dwelt in the place stated in the notice for more 
than one month, it may be stated therein that he or she has dwelt there one month 
and upwards. 

39. Every marriage Registrar shall, on receiving any such notice, cause a copy 

Publication of notice. thereof to be affixed in some conspicuous place in his 

office. 

When one of the parties intending marriage is a minor, every Marriage Registrar 
shall, within twenty-four hours after the receipt by him of the notice of such marriage, 
send, by post or otherwise, a copy of such notice to each of the other Marriage Regis- 
trars (if any) in the same district, who shall likewise affix the copy in some conspicu- 
ous place in his own office, 

40. The Marriage Registrar shall file all such notices and keep them with the 

records of his office, 

Notice to be filed and copy and s b a n a j so f or thwith enter a true copy of all such 

-entered m x amage- otice not j ces j n a book to be furnished to him for that purpose 

by the Local Government, and to be called the “Marriage 

Notice-Book 

and the Marriage-Notice-Book shall be open at all reasonable times, without fee, 
to all persons desirous of inspecting the same. 

41. Jf the party by whom the notice was given request the Marriage Registrar 

to issue the certificate next herein after mentioned, and if 
Certificate of notice given one Q ^ t k e part j es intending marriage has made oath as 


and oath made. 


hereinafter required, the marriage Registrar shall issue 


under his hand a certificate of such notice having been given and of such oath having 
Been made : 


geo. 37 . — 1 These words were substituted for 
the words “ Secretary to the Local Government ” 
by the Births, Deaths and Marriages Registra- 
tion Act (VI of 18 86), S. 30, cl. (*). 

$eee. 41 . and 41 — As to the meaning of 1 oath” 


see the General Clauses Act (X of 1897), S. 3, 
el. (36) and S. 4. See 16 C. W. N* 417 = 15 L C 
398 (marriage between a Christian husband and 
a Jewess divorced according to Jewish law). 



8.45] 


THE INDIAN CHRISTIAN MARRIAGE ACT (XV OF 1872). 


Proviso. • Provided — 

that no lawful impediment be shown to his satisfication why such certificate should 
not issue ; 

that the issue of such certificate has not been forbidden, in manner hereinafter 
mentioned, by any person authorised in that behalf by this Act; 

that four days after the receipt of the notice have expired ; and further, 
that where, by such oath, it appears that one of the parties intending marriage is 
a minor, fourteen days after the entry of such notice have expired. 

^ u . 42. The certificate mentioned in section 41 shall 

ficate h before issue of certl ' not be issued by any Marriage Registrar, until one of the 

parties intending marriage appears personally before such 
Marriage Registrar, and makes oath — 

(a) that he or she believes that there is not any impediment of kindred or affi- 
nity, or other lawful hindrance, to the said marriage, and 

(b) that both the parties have, or (where they have dwelt in the districts of 
different Marriage Registrars) that the party making such oath has, had their, his or 
her usual place of abode within the district of such Marriage Registrar, 

and, where either or each of the parties is a minor, — 

(c) that the consent or consents to such marriage required by law has or have 
been obtained thereto, or that there is no person resident in India authorized to give 
such consent, as the case may be. 

43. When one of the parties intending marriage is a minor, and both such parties 
are at the time resident in any of the towns of Calcutta, 

■order'certificate^'fii lesTt'han Madras and Bombay and are desirous of being married 
fourteen days. m * ess than fourteen days after the entry of such notice 

as aforesaid, they may apply by petition to a Judge of the 
High Court, for an order upon the Marriage Registrar to whom the notice of marriage 
has been given, directing him to issue his certificate before the expiration of the said 
fourteen days required by section 41 . 

And, on sufficient cause being shown, the said Judge may, in his discretion, make 
an order upon such Marriage Registrar, directing him to 
Order on petition. issue cer tifi ca te at any time to be mentioned in the 

said order before the expiration of the fourteen days so required. 

And the said Marriage Registrar, on receipt of the said order, shall issue his 
certificate in accordance therewith. 

44. The provisions of section 19 apply to every 
Consent of father or guar- marriage under this Part, either of the parties to which is 


Consent of father or guar- 
dian. 


and any person whose consent to such marriage would be required thereunder 
may enter a protest against the issue of the Marriage 
Protest against issue of cer- Registrar's certificate, by writing, at any time before the 
tificate. issue of such certificate, the word “ forbidden ” opposite 

to the entry of the notice of such intended marriage in the 
Marriage-Notice-Book, and by subscribing thereto his or her name and place of abode, 
and his or her position with respect to either of the parties, by reason of which he or 
she is so authorised. 

When such protest has been entered, no certificate shall issue until the Marriage 
Registrar has examined into the matter of the protest, anil 
Effect of protest. j s satisfied that it ought not to obstruct the 1 ? sue of the 

certificate for the said marriage, or until the protest be 
withdrawn by the person who entered it. 

Petition where person whose 45. If any person whose consent is necessary to any 

Tu^Mtiy n So%s S con«*nt e marriage under this Part is of unsound miod, 

or i£ any such person (other than the father) without just cause withholds hl^ 
consent to the marriage, 
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the parties intending marriage may apply by petition, where the person whose 
consent ia necessary is resident within any of the towns of Calcutta, Madras and 
Bombay, to a Judge of the High Court, or if he is not resident within any of the said 
towns, then to the District Judge : 

And the said Judge of the High Court, or District 
Procedure on petition. Judge, as the case may be, may examine the allegations 

of the petition in a summary way : 

and, if upon examination such marriage appears proper, such Judge of the High 
Court or District Judge, as the case may be shall declare the marriage to be a proper 
marriage. 

Such declaration shall be as effectual as if the person whose consent was needed 
had consented to the marriage ; 

and, if he has forbidden the issue of the Marriage Registrar's certificate, such 
certificate thall be issued and the like proceedings may be had under this Part in 
relation to the marriage as if the issue of such certificate had not been forbidden. 

46. Whenever a Marriage Registrar refuses to issue a certificate under this Part, 
either of the parties intending marriage may apply by 

Petition when Marriage pet i t i on w here the district of such Registrar is within any 
Registrar .efuses cert.ficate. Qf ^ q{ Ca , cuUa> Madras and Bombay( tQ a Judge 

of the High Court, or if such district is not within any of the said towns, then to the 
District Judge. 

The said Judge of the High Court, or District Judge, 
Procedure on petition. as the case may b£, may examine the allegations of the 

petition in a summary way, and shall decide thereon. 

The decision of such Judge of the High Court or District Judge, as the case may 
be, shall be final, and the Marriage Registrar to whom the application for the issue of 
a certificate was originally made shall proceed in accordance therewith. 

47. Whenever a Marriage Registrar resident in any 
Petition when Marriage Re- N a U ve State refuses to issue his certificate, either of the 

certificate. parties intending marriage may apply by petition to the 

Governor-General in Council, who shall decide thereon. 

Such decision shall be final, and the Marriage Registrar to whom the application 
was originally made shall proceed in accordance therewith. 

48. Whenever a Marriage Registrar, acting under the provisions of section 44,. 

is not satisfied that the person forbidding the issue of the 
Petition when Registrar cer tificate is authorized by law so to do, the said Marriage 
forbidding " PerS ° n Registrar shall apply by petition, where his district is 

within any of the towns of Calcutta, Madras and Bombay, 
to a Judge of the High Court, or, if such district be not within any of the said towns, 
then to the District Judge. 

The said petition shall state all the circumstances of 
Procedure on petition. the case, and pray for the order and direction of the 

Court concerning the same, 


and the said Judge of the High Court or District Judge, as the case may be,, 
shall examine into the allegations of the petition and the circumstances of the case ; 

and if, upon such examination, it appears that the person forbidding the issue of 
such certificate is not authorized by law so to do, such Judge of the High Court or 
District Judge, as the case may be, shall declare that the person forbidding the issue 
of such certificate is not authorized as aforesaid, 

and thereupon such certificate shall be issued, and the like proceedings may be 
had in relation to such marriage as if the issue had not been forbidden. 

Whenever a Marriage Registrar appointed under section 8 to act within any 


Reference when Marriage 

Registrar * n Native State 
doubts authority of person 
forbidding. 


Native State is not satisfied that the person forbidding 
the issue of the certificate is authorized by law so to do, 
the said Marriage Registrar shall send a statement of all 
the circumstances of the case, together with all documents 
relating thereto, to the Governor-General in Council. 
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If it appears to the Governor-General in Council that the person forbidding the 
issue of such certificate is not authorized by law so to do, 
Procedure on reference. the Governor-General in Council shall declare that the 

person forbidding the issue of such certificate is not 

authorized as aforesaid, 

and thereupon such certificate shall be issued, and the like proceedings may be 
had in relation to such marriage, as if the issue of the certificate had not been 
forbidden. 


49 . Every person entering a protest with the Marriage Registrar, under this Part* 
against the issue of any certificate, on grounds which 
Liability for frivolous pro- such Marriage Registrar, under section 44, or a Judge of 
test against issue of certificate, the High Court or the District Judge, under section 45 or 

46, declares to be frivolous and such as ought not to 
obstruct the issue of the certificate, shall be liable for the costs of all proceedings in 
relation thereto and for damages, to be recovered by suit by the person against whose 
marriage such protest was entered. 


50 . The certificate to be issued by the Marriage Registrar under the provisions 
F f of section 41 shall be in the form contained in the 

orm o certi cate second schedule to this Act annexed or to the like effect, 

and the Local Government shall furnish to every Marriage Registrar a sufficient 
number of forms of certificate. 


Solemnization of marriage 51 . After the issue of the certificate of the Marri- 

after issue of certificate. age Registrar, 

or, where notice is required to be given under this Act to the Marriage Registrars 
for different districts, after the issue of the certificates of the Marriage Registrars for 
such districts, 

marriage may, if there be no lawful impediment to the marriage of the parties 
described in such certificate or certificates, be solemnized between them, according to 
such form and ceremony as they think fit to adopt. 

But every such marriage shall be solemnized in the presence of some Marriage 
Registrar (to whom shall be delivered such certificate or certificates as aforesaid), and 
of two or more credible witnesses besides the Marriage Registrar. 

And in some part of the ceremony each of the parties shall declare as follows, or 
to the like effect : — 

“ I do solemnly declare that I know not of any lawful impedient why I., A. B* y 
may not be joined in matrimony to C. D” 

And each of the parties shall say to the other as follows or to the like effect : — “ I 
call upon these persons here present to witness that I, A. B ., do take thee, C.D., to be 
my lawful wedded wife [or husband]” 

52 . Whenever a marriage is not solemnized within 
When marriage not had two months after the copy of the notice has been entered 

within two months, after * t he Jvi arr j a g e Registrar, as required by section 40, the 
notice, new notice required. no ti ce and the certificate, if any, issued thereupon, and all 

other proceedings thereupon, shall be void ; 

and no person shall proceed to solemnize the marriage, nor shall any Marriage 
Registrar enter the same, until new notice has been given, and entry made, and 
certificate thereof given, at the time and in the manner aforesaid. 

53 . A Marriage Registrar before whom any mar- 
Mattiage Registrar may ask r j age j s solemnized under this Part may ask of the persons 

fm- particulars to be register- to married the several particulars required to be regis- 
* * tered touching such marriage. 


14 
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54. After the solemnization of any marriage under this Part, the Marriage 
Registrar present at such solemnization shall forthwith 
Registration of marriage reg j ster the marriage in duplicate ; that is to say, in a 
solemnized under Part . marriage-register-fcook, according to the form of the fourth 

schedule hereto annexed, and also in a certificate attached to the marriage-register- 
book as a counterfoil. 

The entry of such marriage in both the certificate and the marriage-register-book 
shall be signed by the person by or before whom the marriage has been solemnized, if 
there be any such person, and by the Marriage Registrar present at such marriage, 
whether or not it is solemnized by him, and also by the parties married, and attested 
by two credible witnesses other than the Marriage Registrar and person solemnizing the 
marriage. 

Every such entry shall be made in order from the beginning to the end of the 
book, and the number of the certificate shall correspond with that of the entry in the 
marriage-register-book. 

55. The Marriage Registrar shall forthwith separate 
Certificates to be sent t ^ e ce rtificate'from the marriage-register-book and send it, 
monthly to Registrar- enera . enc j 0 f every month, to the ^Registrar-General of 

Births, Deaths and Marriages]. 

The Marriage Registrar shall keep safely the said register-book until it is filled, 
and shall then send it to the ^Registrar-General of 
Custody of register-book. Births, Deaths and Marriages], to be kept by him with 


the records of his office. 

56. The Marriage Registrars in Native States shall 
Officers to whom Registrars sen d the certificates mentioned in section 54 to such 
in Native States sha11 sen officers as the Governor-General in Council from time to 
certi cates. time, by notification in the Gazette of India, appoints in 

this behalf. 2 


57 . When any Native Christian about to be married gives a notice of marriage, 
or applies for a certificate from a Marriage Registrar, 
Registrars to ascertain that suc jj Marriage Registrar shall ascertain whether the said 

■derstood 1 by Nat'ivtTchristians. Native Christian understands the English language, and, 

if he does not, the Marriage- Registrar shall translate, or 
<iause to be translated, such notice or certificate or both of them, as the case may be, 
to such Native Christian into a language which he understands ; 

or the Marriage Registrar shall otherwise ascertain whether the Native Christian 
is cognizant of the purport and effect of the said notice and certificate. 


58. When any Native Christian is married under the provisions of this Part, the 
person solemnizing the marriage shall ascertain whether 
Native Christians to be suc h Native Christian understands the English language, 
made to understand declara- does ^ person solemnizing the marriage 

tIons * shall, at the time of the solemnization, translate, or 

-cause to be translated, to such Native Christian, into a language which he understands, 
the declarations made at such marriage in accordance with the provisions of this Act. 


59. The registration of marriages between Native 
Registration of marriages Christians under this Part shall be made in conformity 
between Native Christians. -vvith the rules laid down in section 37 (so far as they are 

applicable), and not otherwise. ‘ 


See. 55 .— 1 These words were substituted for 
the words “Secretary to the Local Government ” 
by the Births, Deaths and Marriages Registra- 
tion Act (VI of 1886), S. 30 ( 4 ). . 

gee. 2 Cf. s. 24 (2) of the Births, Deaths 
an# Marriages Registration Act (VI of 1880). 

‘ The Cbftftnissiotoer of Ajmer- Merwara has been 
appointed under this section for the Rajpntana 


States, see Aj. R. 0 .; the Agent, Governor 
General, Central India Agency, for States in 
Central India, see Brit. Enact. N. S. (C. I.) Ed. 
1899, p. 45 ; the Registrar- General of Births, 
Deaths and Marriages, Madras, for the Mysore 
State, see ibid. (Mad. ancf Mys.) p, 47 ; the First 
Assistant to the Resident for the Hyderabad 
State, see ibid. (Hyd.), p. 26. 
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PART VI.l 


Marriage of Native Christians. 


60. Every marriage between Native Christians 
.riages t/Na'uvf' ChristTans ‘PP^ for a certificate shall, without the preliminary 
may be cetificated. notice required under Part III, be certified under this Part, 

if the following conditions be fulfilled, and not other* 

-wise 

(1) the age of the man intending to be married shall exceed sixteen years, and 
ffhe age of the woman intending to be married shall exceed thirteen years : 

(2) neither of the persons intending to be married shall have a wife or husband 
still living ; 

( 3 ) in the presence of a person licensed under section 9, and of at least two 
•credible witnesses other than such person, each of the parties shall say to the other — 

“ I call upon these persons here present to witness that I, A . in the presence 
of Almighty God, and in the name of our Lord Jesus Christ, do take thee, C. Z)., to be 
my lawful wedded wife [or husband ]” or words to the like effect ; 


Provided that no marriage shall be certified under this Part when either of the 
parties intending to be married has not completed his or her eighteenth year, unless 
such consent as is mentioned in section 19 has been given to the intended marriage, or 
unless it appears that there is no person living authorized to give such consent. 

61. When, in respect to any marriage solemnized under this Part, the conditions 

prescribed in section 60 have been fulfilled, the person 
Grant of certificate. licensed as aforesaid, in whose presence the said declara- 

tion has been made, shall, on the application of either of the parties to such marriage, 
and on the payment of a fee of four annas, grant a certificate of the marriage. 

The certificate shall be signed by such licensed person, and shall be received in 
any suit touching the validity of such marriage as conclusive proof of its having been 
.performed. 

62. (1) Every person licensed under section 9 shall keep in English, or in the 

vernacular language in ordinary use in the district or State 
Keeping of register book and i n w hich the marriage was solemnized, and in such form 

wdfh^Registrar^eneraK^ r0m as the Local Government by which he was licensed may 

from time to time prescribe, 2 a register-book of all mar- 
xiages solemnized under this Part in his presence, and shall deposit in the office of the 
Registrar-General of Births, Deaths and Marriages for the territories under the ad- 
ministration of the said Local Government, in such form and at such intervals as that 
■Government may prescribe, true and duly authenticated extracts from his register-book 
of all entries made therein since the last of those intervals. 


(2) Where the person keeping the register-book was licensed as regards a 
Native State by the Governor-General in Council, references in sub-section (1) to the 
Local Government therein mentioned shall be read as references to the Local Govern- 
ment to whose Registrar-General of Births, Deaths and Marriages certified copies of 
entries in registers of births and deaths are for the time being required to be sent 
under section 24, sub-section (2), of the Births, Deaths and Marriages Registration 
Act, 1886. 


Part VI.^As to validation of past marriages 
solemnized under Part VI between persons of 
whom one only was a Native Christian, and 
penalty for solemnizing such Marriages under 
Part VI in future, see the Marriages Validation 
Act (II of 1892). 

Bee. 62, — This section was substituted for the 
original S, 62 (relating to the keeping and form 
of the register- book) by the Indian Christian 
Marriage Act (1872) Amendment Act (II of 
1891), S. 4. 

2 For notifications issued under the powers 


conferred by this section in — (1) Assam, see As- 
sam Gazette, 1901, Pt. II, p. 397 ; (2) Bengal, see 
Ben. R. & O.; (3) Burma, see Bur. R. M.; (4) the 
Central Provinces, see C. P. R. & O. ; (5) Punjab, 
see Punj. R. & O. ; (6) the United Provinces of 
Agra and Oudh, see North-Western Provinces 
and Oudh List of Local Rules and Orders, Ed. 
1894, p. 42. For notifications in the United Pro- 
vinces of Agra and Oudh, under the powers con- 
ferred by Ss.62, 6, 7, 9, 82, 83 and 85, see North- 
Western Provinces and Oudh List of Local Rules 
and Orders, Ed. 1894, p. 42. 
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63. Every person licensed under this Act to grant certificates of marriage, and 
keeping a marriage-register-book under section 62, shall, . 
rt f n pntI^?« Ster b °° k at reasonable times, allow search to be made in such 
book, and shall, on payment of the proper fee, give a copy, 
certified under his hand, of an entry therein. 

64. The provisions of sections 62 and 63, as to the 
Na^i > v1 C Ch n rirrtansunX a f“t°I form of the register-book, depositing extracts therefrom,, 
or Part III are registered. allowing searches thereof, and giving copies of the entries 

therein, shall, mutatis mutandis , apply to the books kept 

under section 37. 

65. This Part of this Act, except so much of sections 62 and 63 as are referred 
to in section 64, shall not apply to marriages .between 
Part VI not to apply Roman Catholics. But nothing herein contained shall 
certain marriages. invalidate any marriage celebrated between Roman Catho- 

lics under the provisions of Part V of Act No. XXV of 
1864 previous to the twenty-third day of February, 1865. 

PART VII. 


Penalties. 


False oath, declaration, 
notice or certificate for procur- 
ing marriage. 


66 . Whoever, for the purpose of procuring a marri- 
age or licence of marriage, intentionally, — 


(a) where an oath or declaration is required by this Act, or by any rule or 
custom of a Church according to the rites and ceremonies of which a marriage is in- 
tended to be solemnized, such Church being the Church of England or of Scotland or 
of Rome, makes a false oath or declaration, or, 

( b ) where a notice or certificate is required by this Act, signs a false notice 
or certificate, 

shall be deemed to have committed the offence punishable under section 193 of 
the Indian Penal Code with imprisonment of either description for a term which may 
extend to three years and, at the discretion of the Court, with fine. 

67. Whoever forbids the issue, by a Marriage Registrar, of a certificate, by falsely 
representing himself to be a person whose consent to the 
Forbidding, by false perso- marr j a g e j s required by law, knowing or believing such. 

14 ar r iag^Regis t rar . * C * * y representation to be false, or not having reason to believe 

it to be true, shall be deemed guilty of the offence describ- 
ed in section 205 of the Indian Penal Code. 


68. Whoever, not being authorized by section 5 of this Act to solemnize marriages 
solemnizes or professes to solemnize in the absence of a 
Solemnizing marriage with- Marriage Registrar of the district in which the ceremony 

takes place, a marriage between persons one or both of 
whom is or are a Christian or Christians, shall be punished with imprisonment which 
may extend to ten years, or (in lieu of a sentence of imprisonment for seven years or 
upwards) with transportation for a term of not less than seven years, and not exceed- 
ing ten years, 


See. 65 — *Act XXV of 1864 was repealed by 
Act V of 1865. which was repealed by this Act. 

Sec. 66. — This section was substituted for the 
original S. 66 by the Indian Christian Marriage 
Act (1872), Amendment Act (II of 1891),$. 5. 

Sees. 66 and 68.— .SV* 16 All. 212 ; 40 All. 393; 
14 Mad. 342 ; 17 Mad. 391 ; 18 Mad. 230 ; 19 
Mad. 273 ; 20 Mad. 12 ; 6 Mad. H. C. Rep. Ap. 
20. No one except a person who professes the 
Christian religion comes under S. 68 of the Act. 
The mere fact that a person was baptized as an 
infant or that he ty attending a Christian school 
or he is dressing as a Christian is not sufficient 
to treat him as such. There is no express prohi- 


bition preventing a person professing Christianity 
from doing violence to his faith and marrying a 
non-Christian, by a non-Christian ceremony. S. 68 
does not make it penal for a Christian to marry 
by a ceremony which is void under S. 4 of the 
Act. 40 A. 393 ; 45 I. C. 519 ; 16 A. L. J. 414 ; 
19 Cr. L. J. 615. A Hindu by religion perform- 
ing a marriage according to the Hindu mode, 
between tuo persons one of whom is a Christian* 
commits an offence under S. 68. 40 M. 1030 ; 33 
M. U J. 148 ; 6 L. W. 126 ; 22 M. L. T. 163; 41 
I.C. 664 ; 18 Cr. L. J. 840 : (1917) &W.N. 589. 

See. 68.— This section was substituted for the- 
original S. 68 by Act II of 1891, S. 6. 
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or, if the offender is an European or American, with penal servitude according to 
the provisions of Act XXIV of 1855 ( to substitute Penal servitude for the punish- 
ment of transportation in respect of European and American convicts [ * ]* 

and shall also be liable to fine. 


69 . Whoever knowingly and wilfully solemnizes a marriage between persons one 
. . . or both of whom is or are a Christian or Christians, at any 

nf nrlfr^r m *rnage out t j me ot h e r than between the hours of six in the morning 
nesses and seven in the evening, or in the absence of at least two 

credible witnesses other than the person solemnizing the 
marriage, shall be punished with imprisonment for a term which may extend to three 
years, and shall also be liable to fine. 


This section does not apply to marriages solemnized under special licences granted 
. by the Anglican Bishop of the Diocese or by his Commis- 

nizecUnder speciafficence"" 1 * * * * ' sar y« nor }° marriages performed between the hours of 

seven in the evening and six in the morning by a Clergy- 
man of the Church of Rome, when he has received the general or special licence in 
that behalf mentioned in section 10. 


[Nor does this section apply to marriages solemnized by a Clergyman of the 
Church of Scotland according to the rules, rites, ceremonies and customs of the 
•Church of Scotland.] 


70 . Any Minister of Religipn licensed to solemnize marriages under this Act 
who, without a notice in writing, or, when one of the par- 
or ‘if 8 * 0 the marriage is a minor, and the required consent 

notice marriage with minor. °f the parents or guardians to such marriage has not been 

obtained, within fourteen days after the receipt by him of 
notice of such marriage, knowingly and wilfully solemnizes a marriage under Part III, 
shall be punished with imprisonment for a term which may extend to three years, and 
shall also be liable to fine. 


Issuing certificate, or marry- 
ing without publication of 
notice ; 


71 . A Marriage Registrar under this Act, who com 
mits any of the following offences : — 


(1) knowingly and wilfully issues any certificate for marriage, or solemnizes any 
marriage, without publishing the notice of such marriage as directed by this Act ; 


(2) [after the expiration of two months after the copy of the notice has been 
marrying after expiry of entered as required by section 40 in respect of any marri- 
notice ; age, solemnizes such marriage ;] 


(3) solemnizes, without any order of a competent Court authorizing him to do 
.so, any marriage, when one of the parties is a minor, 

-solemnizing marriage with before the expiration of fourteen days after the receipt of 
minor within fourteen days * . . ; .. , 

without authority of Court, or the notice of such marriage, or without sending, by the 
without sending copy of notice; post or otherwise, a copy of such notice to the Senior 

Marriage Registrar of the district if there be more 
Marriage Registrars of the district than one, and if he himself be not the Senior 
Marriage Registrar ; 

(4) issues any certificate the issue of which has 
issuing certificate against been prohibited, as in this Act provided, by any person 
authorized prohibition. . . , ... . . . c 

authorized to prohibit the issue thereof, 

shall be punished with imprisonment for a term which may extend to five years, 
and shall also be liable to fine. 


1 The words “ and to amend the law relat- 

ing to the removal of such convicts ” were repeal- 

ed by the Repealing and Amending Act (II of 

1891). 

See. 69 .— Last paragraph was added by S. 7 


of the Indian Christian Marriage Act (1872), 
Amendment Act (II of 1891). 

Sec 71 .— The clause (2) was substituted for 
the original cl. (2) by Act II of 1891 , S. 8 (1). 
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Issuing certificate after ex- 
piry of notice, or in, case of 
minor, within fourteen days 
after notice, or against autho- 
rized prohibition. 


72. Any Marriage Registrar knowingly and wilfully 
issuing any certificate for marriage after the expiration of 
![two months] after the notice has been entered by him 
as aforesaid, 


or knowingly and wilfully issuing, without the order of a competent Court authoriz- 
ing him so to do, any certificate for marriage, where one of the parties intending 
marriage is a minor, before the expiration of fourteen days after the entry of such- 
notice, or any certificate the issue of which has been forbidden as aforesaid by any 
person authorized in this behalf, 

shall be deemed to have committed an offence under section 1 66 of the Indiam 
Penal Code. 


Persons authorized to solem- 

nize marriage (othei than 73. Whoever, being authosized under this Act to 

Clergy of Churches of Eng- solemnize a marriage, 
land, Scotland or Rome); 

and not being a Clergyman of the Church of England, solemnizing a marriage 
after due publication of banns, or under a licence from the Anglican Bishop of the 
Diocese or a Surrogate duly authorized in that behalf, 

or, not being a Clergyman of the Church of Scotland, solemnizing a marriage 
according to the rules, rites, ceremonies and customs of that church, 

or, not being a Clergyman of the Church of Rome, solemnizing a marriage accord- 
ing to the rites, rules, ceremonies and customs of that church, 

knowingly and wilfully issues any certificate for marriage under this Act, or solem- 
nizes any marriage between such persons as aforesaid,, 
without C publ i "hing r Ttice "o; with ° ut Publishing, or causing to be affixed, the notice of 
after expiry of certificate ; such marriage as directed in Part III of this Act, or after 

the expiration of two months after the certificate has been 

issued by him : 

or knowingly and wilfully issues any certificate for marriage, or solemnizes a 
issuing certificate for, or solem- marriage between such persons when one of the persons 
nizing, marriage with minor, intending marriage is a minor, before the expiration of 
within fourteen days after fourteen days after the receipt of notice of such marriage, 
notlce; or without sending, by the post or otherwise, a copy of 

such notice to the Marriage Registrar, or, if there be more Marriage Registrars than 
one, to the Senior Marriage Registrar of the district : 

or knowingly and wilfully issues any certificate 
the issue of which has been forbidden, under this Act, by 
any person authorized to forbid the issue ; 

or knowingly and wilfully solemnizes any marriage 
forbidden by any person authorized to forbid the same ; 
shall be punished with imprisonment for a term which may extend to four years, 
and shall also be liable to fine. 


issuing certificate authorizedly 
forbidden ; 

solemnizing marriage autho- 
rizedly forbidden. 


74- Whoever, not being licensed to grant a certificate of marriage under Part VI 
TT , of this Act, grants such certificate intending thereby to* 

cenrficaTe^Jrefen^g 8 ^' 1 ^ make h a PP ear that he is so licensed, shall be punished: 
licensed. with imprisonment for a term which may extend to nve 

years, and shall also be liable to fine. 


[Whoever, being licensed to grant certificates of marriage under Part VI of this 
Act, without just cause refuses, or wilfully neglects or omits, to perform any of the 
duties imposed upon him by that Part shall be punished with fine which may extend to 
one hundred rupees.] 


Seo. 78 . — x Th« words within brackets were sub- See. 74 .— The last paragraph was added by S~ 
stituted for the words “ three months " by S, 8 9 of the Indian Christian Marriage Act (1872). 

(2) of the Indian Christian Marriage Act (1872) Amendment Act (II of 1891). 

Amendment Act (II of 1891). 
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Destroying or falsifying re 
'is ter- books. 


Limitation of prosecutions 
inder Act. 


What matters need not be 
proved in respect of marriage 
n accordance with Act. 


75. Whoever, by himself or another, wilfully destroys 
or injures any register-book or the counterfoil c ertificates 
thereof, or any part thereof, or any authenticated extract 

.herefrom, 

or falsely makes or counterfeits any part of such register-book or counterfoil 
:ertificates, 

or wilfully inserts any false entry in any such register-book or counterfoil certi- 
ficate or authenticated extract, 

shall be punished with imprisonment for a term which may extend to seven years* 
md shall also be liable to fine. 

76. The prosecution for every offence punishable 
under this Act shall be commenced within two years- 
after the offence is committed. 

PART VIII. 

Miscellaneous. 

77. Whenever any marriage has been solemnized in 
accordance with the provisions of sections 4 and 5, it shall 
not be void merely on account of any irregularity in 
respect of any of the following matters, namely : — 

(1) any statement made in regard to the dwelling of the persons married, or to 
.he consent of any person whose consent to such marriage is required by law : 

(2) the notice of the marriage: • 

(3) the certificate or translation thereof : 

(4) the time and place at which the marriage has been solemnized : 

(5) the registration of the marriage. 

78. Every person charged with the duty of registering any marriage, who dis- 
covers any error in the form or substance of any such en- 
Correction of errors. try may, within one month next after the discovery of 

such error, in the presence of the persons married, or, in case of their death or absence,, 
in the presence of two other credible witnesses, correct the error , by entry in the 
margin, without any alteration of the original entry, and shall sign the marginal entry, 
ind add thereto the date of such correction, and such person shall make the like 
marginal entry in the certificate thereof. 

And every entry made under this section shall be attested by the witnesses int 
whose presence it was made. 

And in case such certificate has been already sent to the 1 [Registrar-General of 
Births, Deaths and Marriages], such person shall make and send in like manner a 
separate certificate of the original erroneous entry, and of the marginal correction 
therein made. 

Searches and copies of en- 79. Every person solemnizing a marriage under this 

:ries - Act, and hereby required to register the same, 

and every Marriage Registrar or ^Registrar-General of Births, Deaths and Mar- 
riages] having the custody for the time being any register of marriages, or of any 
:ertificate, or duplicate, or copies of certificate, under this Act, 

shall, on payment of the proper fees, at all reasonable times, allow searches to be 
made in such register, or for such certificate, or duplicate, or copies, and give a copy 
under his hand of any entry in the same. 

80. Every certified copy, purporting to be signed by the person entrusted under 
. this Act with the custody of any marriage -register or cer- 
ti arriage^r egister , etc., ^<7 be tificate > or duplicate, required to be kept or delivered under 
jvidence. ’ * this Act, of an entry of a marriage in such register, or of 

any such certificate or duplicate, shall be received as 
jvidence of the marriage purporting to be so entered, or of the facts purporting to be 
io certified therein, without further proof of such register or certificate or duplicate, or 
>f any entry therein, respectively, or of such copy. 


Sec. 78. — *The words within brackets were sub- Government ” by S. 30 (d) of the Births, Deaths 
tituted for the words ** Secretary to the Local and Marriages Registration Act (VI of 1886 ). 
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81 . The ^Registrar-General of Births, Deaths and Marriages] and the 
officers appointed under section 56 shall, at the end of 

tato marriage t'o's^reUry of eVery qUar ‘ er in «“ h year ' SeleCt> fr0m the certificates of 
State for India. marriages forwarded to them respectively during such 

quarter, the certificates of the marriages of which the 
Governor-General in Council may desire that evidence shall be transmitted to England, 
and shall send the same certificates, signed by them respectively, to the Secretary 
to the Government of India the Home Department, for the purpose of being forward- 
ed to the Secretary of State for India and delivered to the Registrar- General of Births, 
Deaths and Marriages 2 [in England]; 

Provided that, in the case of the Governments of Madras and Bombay, the said 
-certificates shall be forwarded by such Governments respectively directly to the 
Secretary of State for India. 

cribe C fe 1 es G0Vernment ‘° PreS ' 82 Fees sha11 be chargeable under this Act for— 

receiving and publishing notice of marriages ; 

issuing ^[certificates for marriage] by Marriage Registrars, and registering 
marriages by the same ; 

entering protests against, or prohibitions of, the issue of ^[certificates for 
marriage,] by the said Registrars ; 

searching register-books or certificates, or duplicates of copies thereof ; 
giving copies of entries in the same under sections 63 and 79. 

The Local Government shall fix the amount of such fees respectively, 
and may from time to time vary or remit them either generally or in special cases, 
as to it may seem fit. 

83 . The Local Government may make rules in regard to the disposal of the fees 
mentioned in section 82 the supply of register-books, and 
Power to make rules. t he preparation and submission of returns of marriages 


solemnized under this Act. 


Power to declare who shall 
be District Judge. 

[ 86 . (0 The powers 

Powers and functions exer- 
cisable as regards Native 
States. 


84 . The powers conferred on the Local Government 
Power to prescribe fees and b sections 82 and 83 may, so far as regards Native States, 

be exercised by the Governor-General in Council. 

85 . The Local Government may, by notification in 
^ re Wh ° Sha11 tlie °^ cia ^ Gazette, declare who shall, in any place to 

1S n U 8 * which this Act applies.be deemed to be the District Judge. 

[ 86 . ( 1) The powers and functions exercisable by the Governor-General in 

Council under sections 6, 8, 9, 47, 48, 56 and 84 
shall, so far as regards any Native State which is within 
States. the political charge of a Local Government, be exercised 

by that Local Government. The exercise under this sec- 
tion by any Local Government of powers and functions under sections 6, 8, 9 and 56 
shall be by notification in the local official Gazette. 

(2) The powers and functions exerciseable under this Act by the Governor- 
General in Council may be delegated to, and exercised by, such officers as he may 
from time to time appoint in this behalf.] 

87 . Nothing in this Act applies to any marriage 
ages Vmg ° f ConsuIar mam * performed by any Minister, Consul or Consular Agent 

e * between subjects of the State which he represents and 

according to the laws of such State. 

88. Nothing in this Act shall be deemed to validate 
witMn prohibited degrees.** 668 ^y marriage which the personal law applicable to either 

of the parties forbids him or her to enter into. 


Saving of Consular marri- 
ages. 


Non- validation of marriages 
■within prohibited degrees. 


See. SL — 1 The words within brackets were sub- 
stituted for the words “ Secretary to the Local 
Government ” by S. 30 (b) of the Births, Deaths 
and Marriages Registration Act (VI of 1886), 
2 The words within brackets were added by 
S. 30 (d) of the JJlrths, Deaths and Marriages 
Registration Act\YI °* 

Sec. 82 . — 3 The words * Certificates for mar- 
riage ” were substituted for the words “ certifi- 


cate of marriages ” by the Repealing and Amend- 
ing Act (I of 1903), S. 3 and Sch. II. 

4 The words within brackets were substituted 
foi the words “ marriage certificates ” by: he 
Repealing and Amending Act (I of 1903), 
S. 3 and Sch. II. 

Sec. 80 . — S. 86 was substituted by Act 
XXXVIII of 1920, Sch. I. 
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SCHEDULE I. 

( See sections 12 and 38.) 

NOTICE OF MARRIAGE. 

To a Minister [or Registrar] of 

I hereby give you notice that a marriage is intended to be had, within three calendar 
months from the date hereof, between me and the other party herein named and described (that is 
to say) : 


Names. 

Condition. 

ank or profes* 
sion. 

Age. 

<u 

% 

•a 

to 

a 

*33 

£ 

ength of resi- 
dence. 

Church, chapel or 
place of worship 
in which the 
marriage is to be 
solemnized. 

District in which 
the other party 
resides, when the 
parties dwell in 
different districts. 



1 06 


q 

mi 



£ 


><s 

Vi 

§ 

: *\T 

$ 

<0 

73 

Po 



s 

s 

5 

$ 

<2 

o' 

6 

VO 

TJ 

rO 

$ 










Martha Green 

Spinster. 

: 

C 

< 5 > 

1 

20, Hastings 
Street. 

\ _ 

More than a 
month. 

£ 

54 £ 

1 

1 

i 


Witness my hand, this day of seventy-two. 

[Signed) JAMES SMITH. 


[The italics in this schedule are to be filled up, as the case may be, and the blank division 
thereof is only to be filled up when one of the parties lives in another district.] 


SCHEDULE II. 

(Se£ sections 24 and 50). 

CERTIFICATE OF RECEIPT OF NOTICE. 


I, 

do hereby certify that, on the day of , notice was duly entered in my Marriage 

Notice Book of the marriage intended between the parties therein named and described, delivered 
under the hand of one of the parties (that is to say) : — 


Names. 

Condition. 

Rank or profes- 
sion. 

Age, 

33 — - 

u 

l 

to 

G 

I 

Q 

0 s 

M c 

+2 cu 

to-o 

G 

3 

Church, chapel or 
place of worship 
in which the 
marriage is to be 
solemnized. 

District in which 
the other party 
resides, when the 
parties dwell in 
different districts. 

’i 

* 

. *1 

K 

! 

s 

C 

V 

•v. 

c 

w 

$ 

* 

1 

* 

‘ 9 1 

n 

>> 

4 

ro 

Free Church of Scotland 
Churchy Calcutta . 

A 

§ 

& 

4 

4 

b 

5 

ft 


Minor . 

1 

I 20, Hastings 

I Street. 

* . 

* i 

'i 


IS 
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and that the declaration, i [or oath] required by section 17 or 41 of the Indian Christian Marriage 
Act, 1872, has been duly made by the said ( James Smith). 

Date of notice entered j The issue 6f this certificate has not been prohibited by any 

Date of certificate given \ person authorized to forbid the issue thereof. 

Witness my hand, this day of seventy-two . 

( Signed). 

This certificate will be void, unless the marriage is solemnized on or before the 
day of 

(The italics in the schedule are to be filled up, as the case may be, and the blank division 
hereof is only to be filled up when one of the parties lives in another district.] 


SCHEDULE III. 

( See sections 2 8 and 31 1 2 ). 

FORM OF REGISTER OF MARRIAGES. 
Quarterly Returns 
of 

MARRIAGES 

for 

f Calcutta. 

The Archdeaconry of ^ Madras . 

[ Bombay . 


f Calcutta , ] 

I, Registrar of the Archdeaconry of < Madras, do hereby 

l Bombay, J 

certify that the annexed are correct copies of the originals and Official Quarterly Returns of Marriaee 

f Calcutta , ] K 

within the Archdeaconry of Madras, \ as made and transmitted to me for the quarter com- 

l Bombay , J 

mencing the day of ending the day of in the year of Our Lord 

[Signature of Registrar.] 

_ . , , f Calcutta , 

Registrar of the Archdeaconry of { Madras, 

l Bombay , 

j- Allahabad, 

MARRIAGES solemnized at^ 

( Calcutta , etc., etc. 


when Married 

Names of 
Parties. 



c 

,0 

*35 

<D 

X 3 

«-> V 

TJ 

C 

cs 


O 

g 

M 

"TS 

ts CO 

8 

<-! C 

*"‘3 0 



. 




8 

•H 

p 

^ 60 
os 

V 

B 

cJ 

O 

0 

■ £ 8 
S„| 

2 6 

C 4 

E s 

•*5 5 a 

0 S-p 

Year. 

Month. 

Day. 

Christian, j 

A 

Surname. 

Age. 

Conditions. 

C 

a 

0 

M 

a 

<« 

X 1 

V £ 

£ E 

£ 0 

1 ** s 

1 

Father’s na 

E 

08 

e 

a 

co 

O 

CO 

a 

c 

(S? 

Signatures 

partie 

Signature 
person sob 
the mar 


\ 


1 These words were added by the Repealing and Amending Act Cl of 1003), S. 3. 

2 This reference was substituted for the original reference by Act XII of 1891, Second 

-Schedule* * ~ - 
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SCHEDULE IV. 

( See sections 32 and 54.) 

M ARRIAGE-REGISTER-BOOK. 







§ 

HI 

sgi 

Age. 

1 

•ts 

§ 

0 1 

m 

ui 

zl B 
& ~ 


£ 

3 

£ 


■When married. 


Names of Parties. 


Christian 

name. 


Sur- 

name. 


<u • 

S § 
<« E 

G g 


« c 


: 

Day. | 

Montn. 

Year. 

1 








1 



James 

Martha 

White 

Dun- 

can 

26 

years . 

17 

years. 

Widow 

er. 

Spinster 

\ 

Car- 
penter . 

.... 

■ 

Agra 

Agra 

1 

William 
White . 
John 
Duncan, 

l 


Married in the 

This marriage was solemnized between us ^ in the presence of us- 

A 


f James White, ] 

< \ 

L Martha Duncan J 

CERTIFICATE OF MARRIAGE. 


John Smith 1 
John Green j 




Names of Parties, 


c 

VM 

1 . 

r § * 

1 § 8 

1 




.2 

a. _• 

0 <1> ot 

°s 

When married. 


Age. 



g 0.2 

00 »- 

£ 

53 


-0 

c 

0*35 

•0- S 

O 

<u CO 

X 


Christian! Sur- 
name. | name. 


0 

a 

C 

PO 

oc 

isS 
* - 

*£ 

3 g 

C* rt 


Day. 


Month 


Year. 


James 

Martha 


White 

I 

26 

Widow - 1 

Car- 

Agra 

r 

William 


years. 

«rr. 

penter. 


White. 


17 

Spinster 

.... 

Agra \ 

John 


years. 




Duncan* 


Married in the # , . „ x 

f James White, ] {John Smith) 

This marriage was solemnized between us ^ ^ 'f in the presence of us j 


l Mart ha Duncan J 

SCHEDULE V. 

(See Section 2.) 

Enactments Repealed. 


I John Green, 


J 


Number and year. 


Title. 


Extent of Repeal. 


Statute 58 Geo. 3, cap. 
84. 


An Act to remove doubts as to the validity 
of certain marriages had and solemnized 
within the British territories in India. 


The whole. 
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Number and year. 

Title. 

Extent of Repeal. 

Statute 14 &. 15 Viet., 

cap. 40. 

An Act for marriages in India 

The whole. 

Act No. V of 1852. 

| 

An Act for giving effect to the provisions of 
an Act of Parliament, passed in the 15th 
year of the reign of Her present Majesty, 
intituled “An Act for Marriages in India”. 

So much as has not 
been repealed. 

Act No. V of 1865. 

The Indian Marriage Act, 1865 

The whole Act, except 
so far as it relates to 
the Straits Settle- 
ments. 

Act No. XXII of 186 6 .. 

An Act to extend the Indian Marriage Act, 
1865, to the Hyderabad Assigned Districts, 
and the Cantonments of Secunderabad, 
Trimulgherry and Aurangabad. 

The whole. 
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STATEMENT OF REPEALS AND AMENDMENTS. 


S. 5 rep. in part, Act XXXVIII of 1920, S. 2 
and Sch. I, Pt. I. 

S. 7 am , Act I of 1926. 

S. 8 am., Act I of 1914, S. 2. 

S. 35-A inserted, Act IX of 1922, S. 2. 

S. 55 am., Act III of 1921, S. 2. 

S. 66 rep. in part, Act X of 1914, S. 3 and 
Sch. II. 

S. 60 am., Act XXVI of T923, S. 2. 

S. 61 rep. in part, Act XXXVIII of 1920, S. 2 
and Sch. I, Pt. I. 

S. 67 am.. Act I of 1914, S. 3. 

S. 67 rep. in part, Act XXXVIII of 1920, S. 2 
and Sch I,Pt. I. 

S. 68 rep. in part, Act XXXVIII of 1920, S. 2 
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S. 103 am., Act VI of 1926, S. 2. 
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S. 1 16 am., Act XIII of 1916, S. 2 and Sch. 
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S. 123 rep. in part, Act XI of 1923, S. 3 and 
Sch. II. 


S. 125 am., Act XXXVIII of 1920, S. 2 and 
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S. 143 rep. in part, Act XXXVIII of 1920, 
S. 2 and Sch. I, Pt. I 

S. 156 rep., Act XVII of 1914, S. 3 and Sch II. 

Sch. I, Order III, Rr. 1 and 4 am., Act XXII 
of 1926. 

Sch. I, Order V am., XVII of 1914, S. 2 and 
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Sch. I, Order XL! am , Act IX of 1922, S. 4 
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Some local modifications in former Codes, which are to be read into the present Code by 
virtue of S. 158 of the latter : — 

Ajmere, Reg. I of 1877, S. 28. 

Central Provinces, Act XX of 1875, Ss. ir, 12 (added by Act II of 1879, S. 2 ). 

Coorg, Reg. I of 1901, Ss. 11, 12. 

Lower Burma, Act VI of 1900, S. 16 (3). 

N. W. Frontier Province, Reg VII of 1901, Ss. 46, 78, 84 (3). 

Ondh, Act XVIII of 1876, Ss. 19, 22. 

Sonthal Parganas. Reg.,V of 1893, S. 10. 

Declared In force — 

(Except certain portions) in Brfrish Balachistan, Reg. II of 1913, S. 3. 

? in the Angal District, Reg. HI of 19 1 3, S. 3. 

{eertain-portisMis) in the Araican Hill -District, Reg. I of 1916, 8.^.., 
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23. To what Court application lies. 

24. General power of transfer and withdrawal. 

25. Power of Governor-General in Council to 
nsfer suits. 
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representative. 

53. Liability of ancestral property. 

54. Partition of estate or separation of share. 

Arrest and detention . 

55. Arrest and detention. 

56. Prohibition or arrest or detention of 
women in execution of decree for money. 

57. Subsistence allowance. 

58. Detention and release. 

59. Release on ground of illness. 

Attachment . 

60. Property liable to attachment and sale in 
execution of decree. 

61. * Partial exemption of agricultural produce 

62. Seizure of property in dwelling-house. 

63. Property attached in execution of decrees 
of several Courts. 

64. Private alienation of property after attach- 
ment to be void. 

Sale . 

65. Purchaser's title. 

66. Suit against purchaser not maintainable 
on ground of purchase being on behalf of plain- 
tiff. 

67. Power for Local Government to make 
rules as to sales of land in execution of decrees 
for paymment of money. 

Delegation to Collector of power to execute decrees 
against immoveable property . 

68. Power to prescribe rules for transferring 
to Collector execution of certain decrees. 

69. Provisions of third Schedule to apply. 

70. Rules of procedure. 

Jurisdiction of Civil Courts barred. 

71. Collector deemed to be acting judicially. 

72. Where Court may authorize Collector to 
stay public sale of Land. 

Distribution of assets* 

73. Proceeds of execution-sale to be rateably 
distributed among decree- holders. 

Resistance to execution . 

74. Resistance to execution. 

PART III. 

INCIDENTAL PROCEEDINGS. 
Commissions. 

75. Power of Cooft to iss&e commissions. 

76. Commission to gnotfier Conn. 

77. Letter of request. r 

78. Commissions issued by foreign Courts* . 
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PART IV. 

suits in Particular Cases. 

Suits by or against the Government or Public 
Officers in their officiat capacity . 
SECTIONS. 

79. Saits by or against Government. 

80. Notice. 

81. Exemption from arrest and personal ap- 
pearance. 

82. Execution or decree. 

Suits by Altens and by or against Foreign and 
Native Rulers . 

83. When aliens may sue. 

84. When foreign States may sue. 

85. Persons specially appointed by Govern- 
ment to prosecute or defend for Princes or Chiefs. 

86. Suits against Princes, Chiefs, ambas- 
sadors and envoys. 

87. Style of Princes and Chiefs as parties to 
suits. 

Interpleader . 

88. Where interpleader-suit may be instituted. 

PART V. 

Special proceedings. 

Arbitration . 

89. Arbitration. 

Special Case . 

90. Power to state case for opinion of Court. 

Suits relating to Public Matters . 

91. Public nuisances. 

92. Public charities. 

93. Exercise of Powers of Advocate-General 
outside Presidency-towns. 

PART VI. 

Supplemental proceedings. 

94. Supplemental proceedings. 

95. Compensation for obtaining arrest attach- 
ment or injunction on insufficient grounds. 

PART VII. 

Appeals. 

Appeals from Original Decrees . 

96. Appeal from original decree. 

97. Appeal from final decree where no appeal 
from preliminary decree. 

98. Decision where appeal heard by two or 
more Judges. 

99. No decree to be reversed or modified for 
error or irregularity not affecting merits or juris- 
diction. 

Appeals from Appellate decrees, 

100. Second appeal. 

101. Second appeal on no other grounds. 

102. No second appeal in certain suits. 

103. Power of High Court to determine issues 
of fact. 

104. Orders from which appeal lies. 

105. Other orders. 

106. What Courts to hear appeals. 

General Provisions relating to Appeals. 

107. Powers of Appellate Court. 

108. Procedure in appeals from appellate 
decrees and orders. 

Appeals to the ICing in Council . 

109. When appeals lie to King in Council, 
no. Value of subject-matter. 

in. Bar of certain appeals. 

1 12. Savings. 

PART VIII, 

Reference s Review and Revision. 

113. Reference to High Cwtft* 

114. Review. ? 


Sections. 

1 15. Revision. 

PART IX. 

Special provisions relating to the Chartered High 
Courts . 

1 16. Part to apply only to certain High Courts. 

1 17. Application of Code to High Courts. 

1 18. Execution of decree before ascertainment 
of costs. 

119. Unauthorized persons not to address 
Court. 

120. Provisions not applicable to High Court 
in original, civil or insolvent jurisdiction. 

PART X. 

Rules. 

121. Effect of rules in First Schedule. 

122. Power of certain High Courts to make 
rules. 

123. Constitution of Rule Committees in cer- 
tain provinces. 

124. Committee to report to High Court. 

125. Power of other High Courts to make 
rules. 

120. Rules subject to sanction. 

127. Publication of rules. 

128. Matters for which rules may provide. 

129. Power of Chartered High Courts to make 
rules as to their original civil procedure. 

130. Power of other High Courts to make 
rules as to matters other than procedure. 

1 3 1 . Publication of rules. 

PART XI, 

M iscellaneous. 

132. Exemption of certain women from per- 
g onal appearance. 

s 133. Exemption of other persons. 

134. Arrest other than in execution of decree- 

135. Exemption from arrest under civil process. 

136. Procedure where person to be arrested or 
property to be attached is outside district. 

137. Language of subordinate Courts. 

138. Power for Local Government to require 
evidence to be recorded in English. 

139. Oath on affidavit by whom to be adminis- 
tered. 

140. Assessors in causes of salvage, etc. 

141. Miscellaneous proceedings. 

142. Orders and notices to be in writing. 

143. Postage. 

144. Application for restitution. 

145. Enforcement of liability of surety. 

146. Proceedings by or against representatives. 

147. Consent or agreement by persons under 
disability. 

148. Enlargement of time. 

149. Power to make up deficiency of court-fees. 

150. Transfer of business. 

15 1. Saving of inherent powers of Court. 

152. Amendment of judgments, decrees or 
orders. 

153. General power to amend. 

154. Saving of present right of appeal. 

155. Amendment of certain Acts. 

156. Repealed. 

157. Continuance of orders under repealed 
enactments. 

158. Reference to Code of Civil Procedure 
and other repealed enactments. 

SCHEDULES. 

THE FIRST Schedule.— R ules of Procedure. 
Appendix A. — Pleadings. 

Appendix Bi«~PrdceM. 
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SCHEDULES. 

Appendix C.-— Discovery, Inspection and Ad- 
mission. 

Appendix D. — Decrees. 

Appendix E.— Execution. 

Appendix F.— Supplemental Proceedings. 
Appendix G. — Appeal, Reference and Review. 
Appendix H. —Miscellaneous. 


SCHEDULES, 

The Second Schedule.— A rbitration. 
Appendix— Forms. 

The third Schedule — E xecution of decree# 
by Callectors. 

the Fourth Schedule.— E nactments amend- 
ed. 

THE Fifth SCHEDULE.— Enactments repeated. 


THE CODE OF CIVIL PROCEDURE (V OF 1908). 

[21 st March , 1908. 

An Act to consolidate and amend the laws relating to the Procedure of the 
Courts of Civil Judicature . 

WHEREAS it is expedient to consolidate and amend the laws relating to the pro- 
cedure of the Courts of Civil Judicature ; It is hereby enacted as follows : — 

PRELIMINARY. 

Short title commencement, 1. I [S. 1.] (0 This Act may be cited as THE 

and extent. CODE OF CIVIL PROCEDURE, 1908. 

(2) It shall come into force on the first day of January, 1909. 

(3) This section and sections 155 to 158 extend to the whole of British India : 
the rest of the Code extends to the whole of British India, except the Scheduled 
Districts. 

2. [S. 2.] In this Act, unless there is anything 
Definitions.^ repugnant in the subject or context, — 

(1) “Code” includes rules : 


Sec. 1 . — For Statement of Objects and Rea- 
sons, see Gazette of India, ^907, Pt. V, p. 179 ; 
for Report of Select Committee, see ibid., 1908, 
Ft. V, p. 35, and for Proceedings in Council, see 
ibid.. 1907, Pt. VI, p. 135; tbtd., 1908, pp. 8, 12 
and 212. 

1 The figures within square brackets [ ] 

represent the corresponding section of the old Act 
XIV of 1882. 

Sec. 1 : Scope and operation of the code. 

— The Code is not exhaustive. A point on which 
it is silent must be determined upon general 
principles. 2 Pat. L. J. 306=59 I. C. 779 = 1917 
Pat. 137 ; 33 C. 927 ; 1921 Pat. 205 ; 1 Lah. 339 

= 581 C. 748 ; 36 Cal. 193 = 1 Ind. Cas. 913. 
But Code to be deemed tor be exhaustive on points 
specifically dealt with therein. 24 M.L.J. 235 = 18 
Ind Cas. 360 ; 10 C.L.J. 527. Where there is no 
specific provision in the Code it is its duty to act 
according to justice, equity and good conscience. 
33 C. 927 (932). As it embodies the law of 
procedure, the new Code applies to all cases 
which were pending at the time it came into 
force. 9 I. C. 815. See also 19 C. L.J. 545. But 
an appellate Court could not reverse an order of 
the Court of first instance because a different rule 
has been enacted since then, 12 I.C. 553 = (191 1) 
2 M. W. N. 386. See also 36 AH. 350 (P. C.). 
The Code is inapplicable to Village Munsif’s 
Courts. 29 M.L.J. 474 = 3 t I. C. 59. The provi- 
sions of the Code do not apply* en bloc to proceed- 
ings in Revenue Courts. 48 I. C. 119 = 21 O. C. 
220. As to applicability of the Code to proceed- 
ings under Probate and Administration Act, see 
20 Ind. Cas. 281 Bur, L. T. 87 j to Revenue 
Courts, see 21 Cal. 428 ; 14 Bom. L. R. 947. A 
Municipal election tribunal should be guided 
wherever possible by the provisions of this Code. 
91 I.C, 450= A,I. R. 1926 Mad, 1043 (F.B.). In 
•cases where the Criminal Procedure Code pres* 


cribes no procedure a magistrate may well follow 
procedure laid down in this Code (as in proceed- 
ings under S. 202, Cr. P. Code. 52 Cal. 670 = 29 
C. W. N. 817 = 1925 Cal. 934. 

Division of the Code into sections and 
rules — Rules of construction. — The 
body of the Code creates jurisdiction and the 
rules indicate the mode in which that jurisdiction 
is to be exercised and they must be read together. 
44 Cal. 929 = 21 C. W. N. 877 (F. B.) ; 41 Cal. 
108 = 20 I.C 39 = 18 C. L. J. 613. See also 33 I. 
C. 329 = 43 Cal. 148. Provisions of this Code 
and Limitation Act are to be read and interpreted 
together. See 85 I. C. 29=6 Pat. L. T. 729. 

Forms given in Schedule cannot control the 
clear words of the Code itself. 40 I.C. 816 = 21 C. 
W.N. 1147. Where there is a conflict between 
the body of the Code and Schedule, the latter 
must yield to the former. 22 I. C. 690. Effect of 
new Code are rules ultra vires under old Code. 
See 29 M. L. J. 766. For definition of “ British 
India,” see S. 3, cl. 17 of the General Clauses 
Act. ‘British India’ includes British Burma. 13 
C. 22 1 ; Aden, also cantonment of Wadhwan, 9 
B. 244. The Code does not apply to Agency 
tracts. 13 M.L.J. 15 ; nor to tributary mahais of 
Orissa, 29 C. 400, As to application of Code to 
Sonthal" PargRnas: see 18 C. 133; 42 C. 116 
(P.C ). Fora list of Scheduled Districts, r** 
Schedule I to the Scheduled Districts Act XIV of 
1874. Under the powers conferred by S. 5 of the 
said Act, the Code has been extended to several 
Scheduled Districts, including Sind, Ajmere* 
Merwara and the Scheduled Districts of the 
Punjab. 

FOREIGNERS.— Code extends to the whole of ' 
British India and foreigners are not excepted freer 
the Jurisdiction of British Indian Courts. 49 AIL ! 
669 = 25 A. L.J. 356=101 I.C. 673 = A I,K. 1927A 
Alt. 413, following tz Cal. 222 (P. O r ' 
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( 2 ) “decree” means the formal expression of an adjudication which, so far as 
regards the Court expressing it, conclusively determines the rights of the parties with 
regard to all or any of jthe matters in controversy in the suit and may be either preli- 
minary or final. It shall be deemed to include the rejection of a plaint and the deter- 
mination of any question within section 47 or section 144, but shall not include — 


Sec. 2, cl. (2) : Decree.—* formal expres- 
sion of an adjudication ’.—Unless and until 
a decree is formally drawn up in terms of the 
judgment there can be neither appeal nor execu- 
tion. i$ I. C. 93S =8 N.L.R. 22. See also 25 
Bom. L, R. 826 = 76 I. C. 763 and 1014 = 1924 
Bom. 33. Decree includes Revenue Court decree. 
L. R, 6 A. 63=85 I. C. 660 = 1925 All. 264. 
Orders and decrees distinguished. L. R. 6 A. 245 
(Rev.) See also 26 Punj. L. R. 32 =86 I. C. 104 
= 7 Lah. L. J. 149 = 1925 Lah. 456 (Order on 
application for setting aside order of abatement. 

•« Matters in controversy in the suit.” 

— The expression must not be understood as relat- 
ing solely to the merits of the case. It would 
cover any question relating to the character and 
status of a party suing, to the jurisdiction of the 
Court, to the maintainability of a suit and to 
* other preliminary matters which necessitate an 
adjudication before a suit is enquired into. It 
does not include proceedings preliminary to insti- 
tution of suit (e.g.) an application for leave to sue 
as a pauper and proceedings passed in execution 
as well as orders granting day costs. 2 L. W. 
519 = 29 I.C. 393 = 17 M.L.T. 447 nor an order of 
punishment for contempt. 27 A. 380. The term 
‘suit* does not include an application under S. 
73, Civil Procedure Code, and an order under the 
section is not a decree. 1 Pat. L. T. 296=57 I. 
C. 421 =5 Pat. L.J. 4IS- 

WHAT are DECREES,— The decision of a Dis- 
trict Court on appeal that the Court below has no 
jurisdiction, is a decree. 54 I.C. 749 — 11 L.W. 3. 
A decision as to possession in a suit for pos- 
session and mesne profits is a preliminary decree. 
25 I. C. 436 *=19 C. L. J. 346. Where one issue 
is settled and the case remanded to the lower 
Court for the determination of another issue, the 
order is a decree. L. R. 5 A. 156 (Rev.) ; 45 I. C. 
100 = 3 Pat. L.J. 99. An order of abatement of a 
suit is a decree. 45 C. 94=33 M. L. J. 486=44 
I.A. 218 (P.C.) ; 1 Lah. 493=57 I. C. 137; 34 I. 
C. 822 = 128 P.R. 1916 (F.B.)(a formal order 
recognising the abatement which is an accompli- 
shed fact, is not a decree) ; 38 M. L. J. 266=54 

I. C. 565 = 11 L. W. 139 ; 31 I.C. 4 Mad. (abate- 
ment owing to the cause of action not surviving). 
As to order dismissing appeal under O. 41, R. 11 
see 30 C. W. N* 334 = 93 L C. 9oq=A.I.R. 1926 
Cal. 638. Order refusing to admit appeal as 
time barred is decree. 30 C. W. N. 926 = 44 C. L. 

J. 44 = A. I. R. 1926 Cal. 1105. Finding in a 
remand judgment clearly adjudicating of parties 
is a decree, 105 I. C. 567. 

WHAT are NOT DECREES. — An order granting 
leave to sue under S. 18 of the Religious Endow- 
ments Act is not a decree. 34 C. 584 ; also an 
order rejecting an application for leave to sue as 
a pauper, 21 A. 133; also an order under the 
Trust Act refusing to remove a trustee, 19 A. 
13c ; also a decision on a petition nnder the 
Religious Endowments Act, 11 M. 26 (35) = 14 I. 

A. 160 ; also an order under S. 4 of Bengal Regu- 
lation V of 1799, p l£. 994* 18 C. L. J. 877. 


Order as to costs in application for transfer under 
S. 15 of the Upper Burma Civil Court Regula- 
tion, is not a decree. 44 I. C, 690 = (1917) 3 U. 

B.R. 61 ; also an order raising attachment of a 
residential house of the insolvent in insolvency 
proceedings under the special provisions of the 
Punjab Laws Act, as the latter do not amount to 
a suit, 67 I. C. 794=3 Lah. L. J. 338. An order 
overruling a plea against the maintainability of a 
suit is not a decree, 8 L.B.R. 213=33 I.C. 664 = 

9 Bur. L. T. 195 ; also a decision in plaintiff’s 
favour on an issue as to his locus standi to sue. 
20 C. L. J. 476 = 27 I. C. 317 = 19 C. W. N. 755. 
Order of remand 7 Pat. L. T. 535=97 I. C. 105 
= A.I.R. 1926 Pat. 457. A decision on a pre- 
liminary issue such as limitation and res iudicata 
merely enabling the plaintiff to go on with the 
suit is not a preliminary decree. 36 I. C. 431 = 

9 Bur. L. T. 1 19 ; 21 I. C. 387 = 18 C. L. J. 78. 
See also 39 I.C. 100 = 7 P. R. 1917. Decision on 
a preliminary issue of res iudicata is not a preli- 
minary decree. 15 I. C. 566 = 10 A. L. J. 78 ; 3 c> 

B. 42i=28T.C. 461 = 17 Bom. L. R. 271 ; 15 I 

C. 563 = 16 P.R, 1913. Butsee 8 Lah. L. J. 361 
= 97 I.C. 78o = A.I.R. 1926 Lah. 638. An order 
appointing a Commissioner to take accounts is 
not a decree. 38 B. 302=23 I. C. 889 = 16 Bom. 
L. R 206. Order referring a partnership suit to 
the Official Referee for determining shares is 
neither a decree nor a ‘judgment.’ 73 I. C. 903. 
An order granting leave to withdraw a suit 
with permission to sue again is not a decree. 65 
I. C. 719 = 1922 Lah. 267 ; 27 L. W. 286 = A.LR. 
1928 Mad. 416 ; 51 I. C. 766 ; 11 I. C. 830 ; 51 I. 
C. 69=6 O. L. J. 15 1 (order also directing pay- 
ment of costs by plaintiff) ; 17 A. 97 ; 18 C. 
322 ; 27 C. 362 ; 15 B. 370. But an order allow- 
ing a party to withdraw a partition suit after a 
preliminary decree affects the rights of the parties 
and is appealable as a decree. (1912) M. W. N. 
494 = 14 I. C. 259. An order declaring that an 
appeal has abated is not a decree. 20 A. L. J. 214 
=65 I.C*. 838 = 1922 All, 1 13 (17 A. 172, foil.). A 
decision on an application to file a private award 
is not a decree. 66 P. R. 1915 = 31 I. C. 80. See 
also 107 I. C. 756=A.I.R. 1928 Lah. 137. Also 
an order overruling objections to an award. 1 P. 
L. R. 1911 =9 I, C. 385 = 12 P. W. R. 1911. 

‘RIGHTS OF PARTIES.’— The words mean 
rights of parties inter se in the subject-matter of 
the suit. 13 I. C, 800=82 P. R. 1911. It includes 
general rights, such as those relating to status, 
jurisdiction, limitation, framing suits, accounts, 
etc., which if decided must have a general effect 
upon the proceedings in the suit. 38 B. 392 = 23 

I. C. 889 = 16 Bom. L. R. 206 ; 13 I. C. 800 =8* 
P. R. 1911. The word “parties” includes only 
those that are joined as plaintiffs or defendants. 
20 I.C. 898 « 16 O. C. 350. The determination 
of the right of one party to an account is a 
decree, 1 Pat. L. W. 781 =40 I.C. 579 « 3 Pat. L. 

J. 67 (23 A. 15a (P.C.) foil.)- Also an order 
striking out the name of a deft, and dismissing 
suit as against him, 4a M. 219 «49 I« C. 835 = 
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(a) any adjudication from which an appeal lies as an appeal from an order, or 

( b ) any order of dismissal for default. 


36 M. L J. 169 = 25 M. L. T. 184=9 L. W. 329. 
Also an order finally deciding that a particular 
defendant is not liable for mesne profits. 1923 
Cal. 308. Also an order dismissing an applica- 
tion for final decree for sale in a mortgage suit. 
42 M. 52=35 M.L.J. 552=481. C. 2q3. See 
also 33 C. L. J. 115 = 59 I. C. 177 = 25 C. W. N. 
595. Also an order refusing to make a decree 
under O. 34, R. 6. 40 A. 553 = 47 I* U. 561 = 

16 A. L. J. 488. But an order rejecting the 
application of one of two claimants not parties 
to suit, is not a decree. 47 M. L. J, 3 = 35 M. 

L. T. (H.C.) 82=80 I. C. 942 =(1924) M. W.N. 
768 = 1924 Mad. 813. An order rejecting an 
application to be added as a party to the suit is 
not a decree. 13 C. 100. An order dismissing 
application to be brought on record as legal 
representative, is not a decree. 72 P W.R. 1921 ; 

1 Lah. 493=57 I. C. 337 = 2 Lah. L. J. 638 ; 20 
I. C. 808 - 16 O. C. 350 ; 62 I. C. 303 =17 N. L. 
R. 45 (a suit for declaration is not barred by the 
order), 38 I. C. 833=513 N. L. R. 32. But see 39 

M. L. J. 218=58 I. C. 498 = 43 M. 812 where it 
has been held lhat such an order is an adjudica- 
tion on the applicant’s claims and hence is a 
decree. (42 M. 219 Appl. 39 M. 488 dist.). Where 
one of several applicants was brought on lecord 
as legal representative, there is no abatement 
within the meaning of O. 43, R. 1 ( k ) nor any 
decree within the meaning of S. 2, cl. (2). 79 I. 
C. 860 = 1924 Mad. 622 = 46 M. L. J. 129. An 
order directing a surety to pay the debt of a judg- 
ment-debtor is not a decree except for purposes 
of an appeal under S, 145. 2 Pat. L. J. 197 = 39 
I. C. 648 = 3 Pat. L. W. 414. 

“ CONCLUSIVELY DETERMINES.”— To con- 
stitute a decree, there must be final adjudication. 
No particular form is necessary. 12 M. L. T. 309 
= 16 I. C. 45 = (i9i2) M. W. N. 1122. Decree 
becomes final when there is no appeal and appeal 
time expires. 23 A. L. J. 215 =86 I. 0.957 = 47 
All. 533- 1925 All. 291. An order disposing of 
the deft.’s claim to set off is not a decree ; the 
decision could be attacked in an appeal against 
the final order. 65 P. W. R. 1917 = 39 I. C. 508 
= 62 P. R. 1917. An interlocutory order to be 
decree must conclusively determine the rights of 
the parties. So an order accepting security for 
stay of execution proceedings is not a decree. 41 
C. 160 = 20 I. C. 72 = 17 C. W. N. 1240 ; also an 
order directing assessment of mesne profits. 15 I. 
C. 573 *, also an order refusing leave to bid, to a 
decree-holder under O 21, R. 72. 38 C. 7 17 = 15 
C. W.N. 862 = 111. C. 543 = 14 C. L. J. 241=8 
A. L. J. 1117=6 L. B. R. 26 = 4 Bur. L. T. 257 
(P. C.). Also an order under S. 148 extending 
time. 35 A. 582 =21 I. C. 585 = 11 A. L. J. 950. 
Also an order directing partition in a particular 
manner passed after the confirmation in appeal 
of a preliminary decree for partition and before 
the final decree. 35 A. 159 = 18 I. C. 701 — 11 A. 
L. J. 120. Also an order extending time for pay- 
ment of mortgage money under a decree. 39 M. 
876 = 2 L. W. 1074 = 29 M. L. J. 708 = 31 I. C. 
240 = 18 M. L. T. 486. But set 14 A* 520 j also 
an order disallowing interrogatories. 58 I. C. 721 
= 14 S. L. R. 28, 
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REJECTION OF PLAINT, ETC. — {a) What 
ders are decrees . — Order rejecting plaint for non- 
payment of Court fee is a decree. 67 I. C. 901 =3 
Lah. L. J. 237. Also dismissal of suit for deficient 
Court-fee. 54 I. C. 733 = 22 O. C. 289. An order 
dismissing an appeal for deficiency in Court-fee is 
a decree. 15 N. L. R. 15=67 I. C. 225 = 1922 
Nag. 62. See also 63 I. C. 99 = 1921 Pat. 337 ; 
51 I. C. 1 1 4 , 98 I. C. 66t = A. I. R. 1927 Nag. 
100. Also an order rejecting an appeal memoran- 
dum. 16 M. 285; 22 M. 157. Also an order reject- 
ing an appeal as time-barred. 98 I. C. 748 : 15 

M. L.J. 300 ; 19 I. C. 931 = 17 C. W. N. 807. 
Order dismissing suit under O. 17, R. 3, C. P. C. 
101I.C. 618=6 Bur. L. J. 77 = A. I. R. 1927 R. 
148. Rejection of an application for a final de- 
cree for sale in a mortgage suit, is a decree and 
not an order under S. 47. 42 M. 52 =35 M. L. J. 
552 = 48 I. C. 298. As to order directing default- 
ing bidder to make good loss on resale. See 23 

N. L. R. 14. 

(h) What orders are not decrees , — But an order 
returning plaint for amendment is not a decree. 
96 P. R. 19 1 1 =143 P. W. R. 1911 = 11 I. C. 231 
= 216 P. L. R. 19 11. Also an order returning a 
memorandum of appeal for presentation to pro- 
per Court is not a decree, 13 A. 320. As to order 
of lemand. See 103 I. C 864 ; 6 P. 381. 

Orders in Execution Proceedings.— 
{See also notes under S • 47). — Everv order in exe- 
cution proceedings is not a decree. An order 
granting or refusing process for examination of a 
witness or determining a point of law arising 
incidentally and not granting or refusing any relief 
is not a decree. 115 P. L. R. 1920 = 55 I. C. 173; 
99 I. C. 455 = A. I. R. 1927 All. 208. A decision 
under S. 47 is not a decree unless it determines 
the rights of the parties with regard to all or any 
of the matters in controversy. A decision on a 
question of the valuation to be inserted in a sale 
proclamation is not a decree. 5 Pat. L. J. 270 = 
55 I C. 452 = 1 Pat. L T. 645 = 1920 P.227. 
Order under O. 21, R. 66 (proclamation of sale) 
is not a decree. 59 I. C. 282 = 1 Pat. L. T. 647. 
An order in proceedings for recovery of the loss 
caused by re-sale owing of the default of the prior 
purchaser in depositing the purchase money is a 
decree. 44 A. 266 = 65 I. C. 813 = 20 A. L. J. 105 
= L. R. 3 A, 117 = 1922 All. 200 (1 A. 181 ; 18 
M. 439 ; 25 C. 99 ; 30 B. 329 foil.) As to order 
for security to stay execution see 5 R. 534=6 
Bur. L. J. 155 = 104 I. C. 324=A.I.R. 1927 Rang, 
317 . 

DISMISSAL FOR Default.— An order dismis- 
sing a suit for default is not a decree. 12 M. L. 
J. 473 ; 29 C. 60 ; 18 C. L. J 128 = 20 I. C. 1 = 
18 C. W, N- 604 ; also an order dismissing an 
appeal for default. 15 C. L. J. 334 = 14 I. C. 823 
(1) ; 39 C. 241 ; 23 C. 1 15 ; 23 C. 827 ; 22 M. L. 
J. 284 ; 47 I. C. 125 =5 O. L. J. 252 ; 2 Pat. 739 * 
= 751.0.284 = 1923 P. 514. ioi I. C. 618=6 
Bur. L. J. 77 = A. I. R. 1927 Rang. 148. Dismis- 
sal for default of an objection of a judgment- 
debtor in execution proceedings, is not a decree, 
1 O.W.N. 854 ; See alto 53 Cal. 679 = 96 I.C. 705 
= 30 C. W. N. 570 = A. I. R. 1926 Cal. 773 ; 94 
I. C. 1 m A. I. R. 1926 All. 401. 
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Explanation ^ A decree is preliminary when further proceedings have to be taken 
before the suit can be completely disposed of. It is final when such adjudication 
completely disposes of the suit. It may be partly preliminary and partly final ; 

(3) “ decree- holder ” means any person in whose favour a decree has been 
passed or an order capable of execution has been made : 

(4) “ district ” means the local limits of the jurisdiction of a principal Civil 
Court of original jurisdiction (hereinafter called a “ District Court *’)» and includes the 
local limits of the ordinary original civil jurisdiction of a High Court : 

(5) “ foreign Court ” mean* a Court situate beyond the limits of British India 
which has no authority in British India and is not established or continued by the 
Governor-General in Council ; 

(6) “ foreign judgment ” means the judgment of a foreign Court ; 

(7) “Government Pleader” includes any officer appointed by the Local Govern- 
ment to perform all or any of the functions expressly imposed by this Code on the 
Government Pleader and also any pleader acting under the directions of the Govern- 
ment Pleader ; 

(8) “Judge ” means the presiding officer of a Civil Court ; 

(9) “ judgment ” means the statement given by the Judge of the grounds of a 
•decree or order ; 


Decree— Preliminary and finai.. —The 
preliminary decree is not dependant on the final 
one but the latter is dependant and subordinate 
to the former, and does not extinguish it but gives 
effect to it. 21 CW.N. 1174 = 1 Pat. L. J. 406 
— 35 I. C, 873 (F.B.) (Failure to deposit com- 
mission fee after preliminary decree in partition 
suit — Dismissal of suit is not decree— No appeal 
lies, but only revision. 6 P. L. T. 152=86 I. C. 
785 = 1925 Pat. 433). A preliminary decree as- 
certains what is to be done while the final decree 
states the result achieved by means of the preli- 
minary decree. The cases where the legislature 
contemplates a preliminary decree are specified 
in O. 20, Rr. 12 to 18. 20 C. I.. J. 476 = 27 I C. 

317 = 19 C. W. N. 755. There should be only 
one preliminary decree in a suit to be followed by 
one final final decree ( Ibid .), Second preliminary 
decree in a suit for partition is not impossible 
where there are facts or circumstances alleged to 
have come into existence after the passing of the 
first. 15 I. C. 372 = 1 1 A. L. J. 120. See also 1925 
Pat. 433. In a partnership suit order granting 
directions to commissioner does not amount to a 
preliminary decree. 107 I. C. 214. Where, in a 
suit for accounts, the Court after passing a preli- 
minary decree for accounts, passed a further 
order fixing the mode of taking accounts and the 
period for which it should be done, the latter is 
also preliminary decree. 27 C. W. N. 989^38 
C. L. J. 2S5 = 74 I- C. 373-1924 Cal. 160. Mere 
emission to style an order a preliminary decree 
or to embody *it as such does not negative the 
party’s right to appeal. 20 C L. J. 476 =27 f. C. 
317 = 19 C. W. N. 755. A finding whether a 
party is an agriculturist under the Dekhan Agri- 
culturists Relief Act is not a preliminary decree. 
45 B. 627 = 'o I. C. 885 = 23 Bom. L. R. 92*70 
I. C. 428 = 1922 B. 336 (2J ; but see also 70 I. C. 
768 = 1922 Bom. 336 (1;. But if the finding 
necessarily involves a direction for the taking of 
an account in the manner provided by S. (3 of 
the Dekhan Agriculturists Relief Act it amounts 
to a preliminary deeree. 39 B. 422 = 28 I. C. 589 
Bom.'L. R. 324. A decree fot accounts is 
not a mere direction to report but is one determin- 
ing the rights of the party and is a final decree. 


13 L C. 374= 14 C. L. J. 603. An adjudication 
cannot be partly a decree and partly an order not 
amounting to a decree. 42 Cal. 914 = 29 M. L. J 
70 = 28 I. C. 710 = 42 I. A. 91 =19 C. W. N. 449 
- 2 L. W. 377 = 21 C. L. J. 419 (P.C.). An order 
in a suit for taking accounts of a partnership 
declaring the partnership as dissolved from a 
particular date and ordering an enquiry by the 
referee as to who were the partners is a decree in 
so far as it declares the rights of the parties. It 
does not cease to be so, because a part of it 
might have been separately made as an order. So 
the whole decree cannot be challenged in an ap- 
peal against the final decree, not being itself 
appealed against. {Ibid. ) The decree in appeal 
is decree in suit, for appeal is a continuation of 
the suit. ( 1916) 1 M. W. N. 223=30 M. L. J. 
379^33 I C. 9 = 19 M. L. T. 268. 

CONSENT decree. — ‘ Decree’ includes a com- 
promise or a consent decree 34 C. L. J. 96 =66 
I. C. 273 (2 ) = 1922 Cal. 758. 

Cl (8) : ‘ DECREE- HOLDER.’ — [See under 

Decree.] Decree for specific performance can be 
executed by the defendants as well as by the 
plaintiff. 24 Bom. I.. R. 496=67 I. 0. 667 = 46 
Bom. 990«i923 Bom. 26. An attaching creditor 
is not a decree-holder. 80 I. C. 947 = L. R. 5 A. 
629 = 1925 All. 123. Bona fide auction-pui chaser 
is not a party and order refusing restitution 
against him is not appealable. 1925 Lah. 176. 

Cl. (4) : DISTRICT COURT.— Though the word 
“ District ” in the C. P. Code does include the 
local limits of a High Court in its Ordinary 
Original Civil Jurisdiction, still it is not legiti- 
mate to construe the words “ District Court ” 
wherever they appear to mean and include a 
High Court in its Ordinary Original Civil Juris- 
diction. 45 C. L. J. 71 = 100 I. C. 331 =A. I. R. 
1927 Cal. 290. 

Cl. 5 : FOREIGN COURT. -Privy Council is not 
within the definition. 8 Bom. 571 (574). All., 
other Courts in England are foreign Courts. 8 B. * 
571 ; 31 C. 274. The Cey loft Court is a foreign 
Court. 32 M. 469 (471;. 

Cl. (9) t J UDGMeNT.— N eceaelty for contaihing 
reasons^-Applicability to eide of High 

Court. See 29 Bom. L. R. 126. 
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(jo) “ judgment-debtor "means any person against whom a decree has been 
passed or an^ order capable pf execution has been made ; 

(n) “ legal representative 99 means a person who in law represents the estate 
of a deceased person, and includes any person who intermeddles with the estate of the 
deceased and where a party sues or is sued in a representative character the person on 
whom the estate devolves on the death of the party so suing or sued, 

[S. 211, Expl.} (12) 4 4 mesne profits ” of property means those profits which 
the person in wrongful possession of such property actually received or might with 


CL ( 10 ) : Judgment-Debtor.— D efinition 
does not include assignee. 11 M. L. T. 144= 13 
I. C. 649 — (1912) M. W. N. 176. 

Cl. ( 11 ) : Legal representative —In this 
new Code, the Legi lature wants to bring the 
definition in conformity with the law prevailing 
in England. 1 1 O. & A. L. R. 1 =87 I. C. 892 - 
28 O, C. 177 = 120. L. J. 37-1925 Oudh 330. 
The expression means a person who in law repre- 
sents the estate of a deceased person and not 
necessarily the beneficial owner thereof. 42 Mad. 
76 = 35 M. L. J. 632=491. C. II. St * also 
79 I. C. 670 = 1925 Lah. 2 ; 1923 Oudh 

330, A person in possession is a repre- 
sentative of the estate, 31 M. L. J. 222=35 
I. C. 124 = 0916) 2 M. W. N. 233 ; 69 I. C. 
179. Set also 1924 Cal. 362 ; 9 N. L. J. 183=96. 
I. C. 963 = A. I. R. 1926 Nag. 476; 2 O. W. N. 
407=891 C. 534 = 12 O. L. J. 412 = 1925 Oudh 
515 (Muhammadan widow in possession in lieu 
of dower is legal representative). An intermeddler 
is within the definition. 1934 A. 717. The defini- 
tion includes an intermeddler with even a part of 
the estate. 1 15 P. R. 1913 = 22 I. C. 242 =39 P. 
L. R. 1914. See also 29 Bom. L. R. 900. But the 
definition is only for purpose of procedure and 
an intermeddler is not the representative for pur- 
poses of succession. So the decree passed in a 
suit in which an intermeddler is impleaded, will 
not bind the real heir who is not party thereto. 
1924 A. 717. The surviving members of a Hindu 
joint family are not legal representatives. 2 Lah. 
114=61 I. C. 628. So a decree for injunction 
against aHindu father cannot be executed against 
his sons who had formed a joint family with him. 
42 Bom. 504 = 46 I. C. 745=20 Bom. L. R. 660. 
Succeeding manager of a joint Hindu family is 
legal representative of previous manager.21 L.W. 
21=86 I. C. 178=1925 Mad. 456. Succeeding 
■trustee is legal representative 92 I. C. 520 = A. I. 
R. 1926 Mad 540, As to .xecutor de son tort, see 
30 C. W.N. 565:96 l.C, 695 = A.I.R. 1926 Cal. 825. 
Hindu rever>ioners can continue a suit for pos- 
session brought by a Hindu widow as her legal 
representatives after her death. 39 Mad. 382=27 
I. C. iooi. In a suit for declaration of the in- 
-validity of an adoption or alienation by a Hindu 
widow instituted by the presumptive reversioner, 
the next presumptive reversioner can continue 
the suit as legal representative after the former’s 
death. 38 Mad. 406=42 I, A. 125 = 28 M, L. J. 
535 (P. C.). In a later Madras case it has been 
held that he is not a ’legal representative’ within 
the definition but can be added as a party in a 
representative action under O I, Rr. 1, 8 and io. 
9 L. W* 166 = 49 l.C. 368. A Zamindar, to whom 
the house and grove in possession of his tenant, 
escheat on the death of the Utter, is not his 
legal representative. 23 I. G 969 « 1 O.L. J. 86. 
A peiscr who is added fcs a l egaL representative 
of a deceased defendant cannot and need not set 


up in defence pleas which are open to him only 
personally. 1925 Mad. 59. See also notes under 
S.50. 

I LABILITY OF LEGAL REPRESENTATIVE.— 
Where a party is sued in a representative charac- 
ter, the legal representative is the person on 
whom the estate devolves. It is not necessary 
that for his character as legal representative he 
should be in possession of any property of the 
deceased. All that is necessary is that he should 
be a person on whom the estate would devolve. 
49 A. 645 = 101 I. C. 507=25 A. L. J. 359= A. I. 
R. 1927 All. 459 * 

Cl. 12 . 4 mesne Profits.’— W hen a plaintiff 
succeeds in establishing that he was kept out of 
possession, he is entitled to mesne profits. 53 I C. 
124. See also 47 Mad. 800= 1925 Mad. 140; also 
a plaintiff who has obtained a decree under S. 9 ; 
Specific Relief Act. A. I. R. 1927 Nag. 9 = 9 7 I. 
C. 1028 , 24 All. 501. As to co-sharers see 94 I. 
C. 255 = A. I. R. 1926 Cal. 860. Parties in pos 
session are liable for mesne profits although there 
may be no mala /ides on their part. 10 W. R. 
486. See also 70 I. €.6 = 34 C. L. J. 415 ; 8 W. 
K. 479 ; 1 A. 518 ; 21 C. 14. A wrong-doer is 
liable only to the extent of the wrong he has done 
24 C. 413. As to the extent of the liability of 
trespasser to pay mesne profits, see 94 I. C. 118 
= A. I. R. 1926 Cal. 847. The defendant is 
wrongful possession is liable only for the time he 
was actually in possession. If he was excluded 
fro n possession, he cannot be said to have been 
in wrongful possession. (/ bid .) Defendant not 
actually in possession is not liable for mesne pro- 
fits. 38 I. C. 660 = 26 C. L. J. 140. See also 6 
Pat. L. J. 166=61 I. C. 754 = 1921 Pat. 294 ; 39 
C. L. J. 447 -=51 Cal. 853= 1924 Cal 1010 : 24 C. 
413 = 10 C. 785 ; 55 I. C. 48. (Defendant would 
be liable if he has abetted the trespass by the 
perspn in actual possession) As against a wrong 
doer, possession relates back to the time when 
the right to enter accrued. 21 T. C. 590 = 9 N. L. 
R. 145 (34 M. 269, foil.) As to the maintainabi 
lity of claim for mesne profits between date of 
decree for possession conditions on payment of 
money and date of payment, see 1928 M. W. N. 
SI- 

ASSESSMENT of Mesne Profits.— Mesne 
profits are in the nature of compensation or 
damages. The proper measure to be awarded is 
to be determined by what the party in possession 
actually receives except in cases where it is shown 
that what has been actually received falls below 
what would have been received with due dili- 
gence. 47 M. L. J. 730. See also 25 A. 266 ; 24 
C, 413 ; 1 1 I. C. 504 = 15 C* W. N, 825 = 15 1 . C. 
1 ; 19 I. C. 974 = 17 C. W. N. 984 ; 46 L C. 624 ; 
61 I. C. 425 = 1 Pat L. J. 335. But see also 16 I. 
C. 126 = 9 A. L. J. 774* Where the basis was held 
to be what the plaintiff would have made out of 
the land but for the defendant’s unlawful tres- 
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ordinary diligence have received therefrom, together with interest on such profits, but 
shall not include profits due to improvements made by the person in wrongful posses 
sion : 

(13) “ moveable property ” includes growing crops ; 

(14) “ order u means the formal expression of any decision of a Civil Court 
which is not a decree ; 


pass and not what the defendant has done. 
See also 30 M. L. J. 326 = 28 1. C. 1 ; 69 I* 
C. 560-1923 Nag. 64 (1) = 4 C. 882. Rental 
value of land is the only fair basis for cal- 
culation of mesne profits. 5 Bur. L, J, 236 = 
101 I. C. 371 =A. I. R. 1927 Rang. 116. 
See also 44 C. L. J. 182 = A. I. R. 1926 Cal. 1233 
=94 I. C. 255 = A. I. R. 1926 Cal. 860. The 
correct piinciple for the assessment of mesne 
profits is that the letting value of the property 
should be determined and not whdt the defendant 
actually gained to I. C. 312 = 16 C. L. J. 93. 
But where the person dispossessed is himself a 
cultivator of the land in dispute, he is entitled to 
such profits as the trespasser might have obtain- 
ed by actual cultivation with due diligence and 
not merely to what he has reallv obtained by sub- 
letting the land. 43 I. C. 53 ; 20 N. L. R. 112 = 
1924 Nag. 427 ; see also 15 W. R. 428 = 47 M.L. J. 
730 = 1925 Mad. 297 ; 99 I. C. 923-44 C.iL.J. 
559 5 S3 Cal. 992 = 31 C. W. N, ii2 = A. I. R. 
1927 Cal. 182. The principles which would 
ordinarily guide a Court in determining the 
mesne profits are: Wrongful trespasser should 
not profit by it ; restoration of status before dis- 
possession financially ; and (3) use to which 
decree-holder would nave put land if he was him- 
self in possession. 1 Pat. L.W. 421 =39 I. C. 516 
= 1917 Pat. 146. Assessment can be based by 
local inspection and crop-cutting experiments 
conducted by a Commissioner. 47 M. 800. 
Deductions should be made for cost of cultiva- 
tion and seasonal fluctuations. 99 I. C. 923 = 44 
C. L. J. 559. See also where lands are subject to 
floods, deductions ought to be made on that 
account. 5 Bur. L. J. 236 = ioi I. C. 371 =A. I. 
R. 1927 Rang. 116. 

Cash Rent and Produce Rent,— W here it 
is shown that a portion of the suit land had been 
let out at a produce rent, the Couit will be justi- 
fied in presuming that the entire land was so let 
out. 53 C. 992 = 31 C. W. N. 112=99 I.C. 428 
= A, 1. R. 1927 Cal. 1S2. See also 99 I. C. 923 = 
44 C. L. J. 559. 

compensation for Improvements.— The 
person dispossessed is entitled to compensation 
for improvements effected. 26 C. W. N. 257 = 35 
C. L. J. 121 ; 42 M. L. J. 243. He is also en- 
titled to compensation for all sums spent by him 
in managing the property but not for infructuous 
litigation in connection with the management. 
11 M. L. T. 90 = 22 M. L. J. 253 = 14 I. C. 390 = 
(1912) M. W. N. 101. All such payments made 
by the defendant as the plaintiff would have 
been bound to make if he had been in possession 
towards rent, revenue or cesses should be deduct- 
ed from the gross earnings. 17 B. 35 ; 21 C. 142 
= 20 I. A. 160 ; 20 N. L. R. 1 12 = 1924 Nag. 427; 
see also 33 1. C. $20. But the Court should not 
allow the expenses of collecting the profits unless 
th$ defendant entered on the property in the 
exercise of a bond fide claim of right. 20 N. I, R. 


112 = 1924 Nag. 427 ; 70 I. C. 6 = 34 C.L.J. 415 ; 
16J.C. 866 ; 2a A. 262 ; 24 A. 376. Cultivation 
expenses incurred by the trespasser should be 
deducted, but not costs of collecting rents due- 
from persons in occupation. (1913) M. W. N. 
804= 18 I. C. 615 = 24 M. L. J. 30. See also 51 
I. C. 747 = 4 Pat. L. J. 301. 

INTEREST ON ME8NE PROFITS.— Interest 
should ordinarily be allowed on mesne profits, 
though the interest as well as the mesne profits 
are in the discretion of the Court. 70 I.C. 6 = 34- 
C. L. J. 415 ; see also 10 C. 785 ; 27 C. 951 at 969 
(P. C.) ; (1927) M. W. N. 661 ; 44 C. L. J. 182 
= A. I. R. 1926 Cal, 1233. A decree-holder can- 
not claim interest when the decree for mesne pro- 
fits is silent as to interest. 53 I. C. 227 = 30 C. 
L. J. 205 (27 C. 951, A?//.) See also 21 A. 425 
(F. B.). The words “together with interest on 
such profits ** do not refer to interest due after 
the ascertainment of the amount of mesne profits 
due under the decree. They contemplate that 
interest should form a separate item in the calcu- 
lation of the amount due as mesne profits. 30 C.- 
506. See also 25 A. 275. Mesne profits include 
interest. Where a decree is silent as to interest 
on mesne profits, it must be deemed to carry 
interest at the Court rate of 6 per cent, and exe- 
cuted accordingly, 20 A. L. J. 348 = 44 A. 579 ; 
17 I. C, 915 = 10 A. L. J, 533. See also(& I.C. 
807=27 C. 951 (P. C.) ; 33 C. 329. Interets 
should not be allowed for more than three year& 
from the decree or until possession within that 
time. 27 C. 951 fP.C.). The Court has a discretion 
whether to allow interest on mesne profits after 3 
years or not. 31 I. C. 387 = 2 L. W. 1129* 
Mesne profits carry interest from the date of the 
preliminary decree awarding the same. 46 A. 84a 
= 22 A. L. J. 768=82 I.C. 312; 33 C. 29. 
Liability — Joint wrong doer for mesne profits. 
See 53 Cal. 992 =31 C. W. N. 1 12 =99 I. C. 428 
= A. I. R. 1927 Cal. 182. 

Burden of PROOF.— When mesne profits are 
claimed, the onus of proving what profits might 
with diligence have been received in any year 
lies upon the party claiming mesne profits but the 
onps of proving what profits the person in wrong- 
ful possession actually received lies on the person 
in possession. 47 M.L.J. 730. See also 47 M. 800. 

PRACTICE.— Mesne profits should be determine 
ed in the suit itself and not by way of execution 
for a fixed sum of money. 39 C. 220. Transfer 
to higher Court of protracted ptoeeedigs on 
account of the mesne profits accruing during pen- 
dency of litigation swelling up to an amount 
beyond the pecuniary jurisdiction of the original 
Court is not an interruption so as to make the- 
subeequent proceedings in the higher Court a 
different suit 58 I. C. 179=24 C. W. N. 342. 

Cl. (14) : See also notes under sec. 2, cl. (a).~ 
As, to nature of order for alimony pending suit- 
for divorce, suy % C, W. N. 
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, ( jg) ple*4er ” means any person entitled to appear and plead for another in 

Court, and includes an advocate, a vakil and an attorney of a High Cotift ; 

(16) 41 prescribed ” means prescribed by rules ; 

(17) “ public officer ” means a person falling under any of the following des- 
criptions, namely : — 

(а) every Judge ; 

(б) every member of the Indian Civil Service ; 

(c) every commissioned or gazetted officer in the military or naval forces of 
His Majesty, including His Majesty’s Indian Marine Service, while serving under the 
'Government ; 

( d ) every officer of a Court of Justice whose duty it is, as such officer, to 
investigate or report on any matter of law or fact, or to make, authenticate or keep any 
document, or to take charge or dispose of any property, or to execute any judicial pro- 
cess, or to administer any oath, or to interpret or to preserve order, in the Court, and 
every person especially authorized by a Court of Justice to perform any of such duties; 

(c) every person who holds any office by virtue of which he is empowered to 
place or keep any person in confinement ; 

(/) every officer of the Government whose duty it is, as such officer, to pre- 
vent offences, to give information of offences, to bring offenders to justice, or to protect 
the public health, safety or convenience ; 

(#) every officer whose duty it is, as such officer, to take, receive, keep or ex- 
pend any property on behalf of the Government, or to make any survey, assessment or 
contract on behalf of the Government, or to execute any revenue-process, or to investi- 
gate, or to report on any matter affecting the pecuniary interests of the Government, 
or to make, authenticate or keep any document relating to the pecuniary interests of 
the Government, or to prevent the infraction of any law for the protection of the pecu- 
niary interests of the Government ; and 

( h ) every officer in the service or pay of the Government, or remunerated by 
fees or commission for the performance of any public duty ; 

(18) “rules ” means rules and forms contained in the First Schedule or made 
under section 122 or section 125 ; 

(19) “ share in a corporation ” shall be deemed to include stock, debenture 
stock, debentures or bonds ; and 

(20) “ signed,” save in the case of a judgment or decree, includes stamped. 

3 . [S. 2 .] For the purposes of this Code, the District Court is subordinate to 

the High Court, and every Civil Court of a grade inferi- 
Subordination of Courts. Qr tQ that of a District Court and every Court of Small 

Causes is subordinate to the High Court and District Court. 

4. [S. 4.] ( 1 ) In the absence of any specific provision to the contrary, nothing 

. ( . in this Code shall be deemed to limit or otherwise affect 

avmgs. any S p ec | a j or j oca i ] aw now force or any special juris- 

diction or power conferred, or any special form of procedure prescribed by or under 
any other law for the cime being in force. 

(2) In particular and without prejudice to the generality of the proposition 
•contained in sub-section (1), nothing in this Code shall be deemed to limit or other- 


01. (17) : The following persons have been 
held to be public officers within S. 2(17):— 
Receiver urtderthe Prov. Insolvency Act (22 Bom 
L. R. 987 “*58 I. C. 41 1 =44 B. 895) ; a British 
officer in Indian army (50 I. C. 683 = 21 Bom. L. 
R. 143); a village headman (2 Bur.L.J 29 = 1923 
Rang. 250) ; officers holding commissioned rank 
in the Indian Subordinate Medical Service (23 I. 
C. 9854*17 O. C. 99) ; a common manager ap- 
pointed tinder the T. P. Act (24 C, W. N. 138 = 
■h*C. L. J. 279) ; official assignee (49 Bom. 638 = 
«7 BOm. L. R. 545). The Manager of Court of 
Wards not a public servant (55 J. C. 515). See 
aiso 1051.0.729. 

See. 8 . — The list of Subordinate Courts ih the 


section is not exhaustive and does not exclude all 
other Courts from being subordinate to the High 
Court. 37 Bom. 114 = 14 Bom. L. R. 947 and 
Judge should follow the rulings of the High 
Court to which he is subject. 17 B. 555 ; 10 C. 
82 ; 15 B. 419 ; 6 M. 424 , 19 C. W. N. 841 =4 
P, L. J. 565 ; 29 M. L. J. 63 = 4* I. A. 155=37 A. 
359 (P< C ). A decision of the Privy Council is 
binding on Courts of India though delivered in 
an appeal not coming from an Indian Court. 38 
M. 941=25 M. L. J. 162 (P. C ). 

8 eo. 4.-— In view of S. 4 , the law applicable to 
soldiers is the Army Act and it overrides S. 60 of 
the Code. 43 B, 368 = 21 Bom. L. R. 137. 
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wise affect any remedy which a landholder or landlord may have under any law for the 
time being in force for the recovery of rent of agricultural land from the produce of 
such land. 

5 . [S. 4 .AJ ( 1) Where any Revenufe Courts are governed by the provisions of 

A . . this Code in those matters of procedure upon which any 

Revenue CmTrts 0 te ° de t0 special enactment applicable to them is Silent, the Local 
vnue Courts. Government, [**«**•* *]l may, by 

notification in the local official Gazette, declare that any portions of those provisions 
which are not expressly made applicable by this Code shall not apply to those Courts, 
or shall only apply to them with such modifications as the Local Government, [* * 

* * *]l may prescribe. 

(2) “Revenue Court” in sub-section (1) means a Court having jurisdiction 
under any local law to entertain suits or other proceedings relating to the rent, revenue 
Or profits of land used for agricultural purposes, but does not include a Civil Court 
having original jurisdiction under this Code to try such suits or proceedings as being 
Suits or proceedings of a civil nature. 

6. [S. 6 last para.] Save in so far as is otherwise expressly provided, nothing 

. herein contained shall operate to give any Court jurisdic- 

Pecumary juri ict on. tion over suits the amount or value of the subject-matter 

of which exceeds the pecuniary limits (if any) of its ordinary jurisdiction. 

7. [S.5.] The following provisions shall not extend to Courts constituted 

under the Provincial Small Causes Courts Act, 1887, or to- 
Courts* 001 * 1 Smal1 Cause Courts exercising the jurisdiction of a Court of Small 

Causes under that Aot, that is to say, — 

( а ) so much of the body of the Code as relates to — 

(0 suits excepted from the cognizance of a Court of Small Causes ; 

(ii) the execution of decrees in such suits ; 

(Hi) the execution of decrees against immoveable property ; and 

(б) the following sections, that is to say, — 
section 9, 

sections 91 and 92, 

sections 94 and 95 [so far as they authorize or relate to (*) orders for attach- 
ment of immoveable property, (it) injunctions, (tit) the appointment of a receiver of 
immoveable property, or (tv) the interlocutory orders referred to in cl. (e) of section 
94 J 2 and 

sections 96 to 1 12 and 115. 

8. [S. 8.] Save as provided in sections 24, 38 to 41, 7 5> clauses (a), ( b ) and (c) r 

76, 77 and 155 to u8, and by the Presidency Small Cause 
Presidency Small Cause Courts Act, 1882, the provisions in the body of this Code 
Courts. shall not extend to any suit or proceeding in any Court 

of Small Causes established in the towns of Calcutta, 

Madras and Bombay. 

[‘ Provided that — 


Sec. 6. — 1 The words “ with the previous sanc- 
tion of the Governor-General in Council” and the 
words “with the sanction aforesaid” were omitted 
by Act XXXVIII of 1920. 

Sec. 6, —A Court cannot execute a decree sent 
to it for execution, where the decree has been 
passed in a suit, the value of which exceeds the 
pecuniary limits of its jurisdiction. 16 C. 457 ; 
17 C. 465 ; 37 C. 574 ; 12 B. 155. But see 7 M. 
397 ; 17 309 (contra). As to applicability of 

section to proceedings before the Calcutta Im- 
provement Tribunal, see 31 C. W, N. 142=94 
I. C. 1 70 = A. I.R. 1926 Cal. 853. 

7 : POWERS OF SMALL CAUSE COURT 
IN tXECtrndH .— $0 44 L C. 252 (can attach 
and sell a preliminary decree for foreclosure), 16 


I.C. 816 (can attach a mortgage debt. 10 N. L. 
R. 17 (cannot attach a share of joint family pro- 
perty). 46 C. 717 «3i C. L. J. 179 (can attach 
moveables before judgment). Cl. (i) : Injunc- 
tions and interlocutory orders refer only to the 
orders under S. 39 and can mean only applica- 
tions for injunction and interlocutory orders on 
such applications. 26 I. C. 359 (Mad.). 

See. 7 . — 2 These words were substituted for the 
words “so far as they relate to injunctions and 
interlocutory orders ” by Act l of 1926, S. 3, 
Sees. 7 and S.— Decree of Madras Small Cause 
Court transferred to moffusil District Munsif for 
execution — District Ju<lge can hear appeal from 
order in execution proceedings. 1925 Mad. 1179 
= 49 M. L. J. 104. v 
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(x) the High Courts of Judicature at Fort WjUljam, Madras and Bombay, as the 
case may be, may, from time to time, by notification in the local official Gazette* 
direct that any such provisions not inconsistent with the express provisions of the 
Presidency Small Cause Courts Act, 1882, and with such modifications and adapta- 
tions as may be specified in the notification, shall extend to suits or proceedings or 
any class of suits or proceedings in such Court. 

(2) All rules heretofore made by any of the said High Courts under section 9 
of the Presidency Small Cause Courts Act, 1882. shall be deemed to have been validly 
made]. 1 

PART I. 

Suits in General. 


Jurisdiction of the Courts and Res judicata. 

9. [S. 11] The Courts shall (subject to the provi- 

sions herein contained) have jurisdiction to try all suits- 
of a civil nature excepting suits of which their cognizance 
is either expressly or impliedly barred. 


Courts to try all 
unless barred. 


civil suits 


Sec. 8. — 1 The provisos were added to the sec- 
tion by Act I of 1914, S. 2. 

Sec. 0. Scope of the section S. 9 em- 

powers Civil Courts to try only suits of a civil 
nature and the explanation shows that they can- 
not try questions ag to religious rites or ceremo- 
nies, and religious honours, except when they are 
attached to an office as emoluments. 13 M. L. 
T. 340 = 19 I C- 257. Burden of proof is on the 
party who seeks to oust jurisdiction of civil courts 

A. I. R. 1928 Lah. 121 (F. B ). The Court will 
not decide mere question of religious rites or 
ceremonies nor will it pronounce on any religious 
doctrine unless it is necessary to, do so in deter- 
mining rights to property or to office. 24 Bom. 
L. R. 1060 (5 B. 80, foil.); see also 3 o M 15 ; 11 

B. 534 ; 32 C. 1072 ; 19 B. 507 ; 84 I. C. 759 ; 
1925 Bom. 209. 

FRANCHISE.— -Question relating to See A. I. 
R. 1926 Cal. 279. 

MARRIAGE. — Declaring a pat marriage invalid. 
22 N. 1 . R. 134 = 9 N. L. J. i6o = A. I. R. 1926 
Nag. 488. 

INSOLVENCY. — Suit on debt incurred after 
adjudication not barred. 22 N. L. R. 118. 

ELECTRICITY ACT — Suit against licensee for 
damages for failure to supply electrical energy. 
97 I- C. 537 = A. I. R. 1926 Lah. 349. 

Caste Questions. — The power of a Civil 
Court to decide questions relating to caste dis- 
putes is fully considered by Chandavarkar, J., in 
26 B. 174. See also 27 Bom. L.R. 1503. In the 
matter of caste customs over which the ecclesi- 
astical chief has jurisdiction, the Civil Court can- 
not interfere. 17 M. 222. As to suits relating to 
caste property see 50 Bom. i24 = A. I. R. 1926 
Bom. 69. Refusal to invite a member of caste 
on auspicious occasions does not give rise to a 
cause of action in a Civil Court. 17 I. C. 527 = 
(1912) M. W. N. 1220. See also 15 B. 599 ; 10 
B. 661. A suit will lie to determine whether 
plaintiff’s expulsion from caste is valid or not. 
10 M. 133. See also 21 C. 463 ; 23 B. 122 ; 24 
B. 13 ; 12 M. 495 ; 17 M. 222. Temporary ex- 
clusion of some members of a caste from social 
intercourse with other families on account of 
infringement of caste rules at the instance of the 
pauchayat is not for the Civil Court. 23 I. C. 
801 « 12 A. L. J. 523 ; see alto 15 B. 599. Citii 
Courts may deal with a caste question where the 
character of a member has been unjustly injured. 


28 M.L. J. 58 = 2 L. W 446. Suits in respect of 
caste property not maintainable in Civil Courts. 5 

B. 83. So also suits for inspection of accounts of 
caste property. 34 B. 467. A claim by five of the 
members of a caste to use the Wadi and the ves- 
sels is one of a civil nature, 1924 Bom £ 22. 

RIGHT TO OFFICE (SECULAR).- The exist- 
ence of an office involves the existence of some 
duties to be performed by the holder of the office. 

28 I. C. 459. Where the plaintiff’s services as an 
honorary Secretary to an Association are volun- 
tary and gratuitous, and there is no question of 
any contract between him and the Association ^ 
the Civil Court has no jurisdiction. 37 A. 313 — 

29 I. C. 53. Though an honorary lecturership in 
a University is an office of consequence, yet there 
is no injury to the personal right of the lecturer 
on account of no arrangements being made by 
the University for the delivery of lectures. 41 

C. 518= 18 C. W. N. 830. A suit by one 
director against the other directors of a limited 
Company to restrain the latter from preventing 
him from acting as such, is maintainable. 51 C. 
916 = 28 C. W. N. 803. 

right to Office (Religious). — S uit by a 

body of Brahmins that they have a right to recite 
vedas, etc., in a temple is maintainable. 98 I. C- 
229 = A. I.R. 1927 Mad. 131. See also 54 Cal. 614. 
Right to the office of hereditary priest to which 
fees are attached is property and a suit is main- 
tainable in respect thereof. 36 B, 94 ~ 13 Bom. L. 
R. 1 1 7 1 . See aho 22 Bom. L. R. 1202=45 B. 
23 4 ; 54 Cal. 6r4. But see 19 M. 62. Also a suit 
for exclusive right to officiate as a purohit to pil- 
grims to Rameswaram. 9 M. I. A. 348. It is 
not necessary that any emoluments should attach 
to the office. 15 C. 159 at 162. A suit lies for the 
enforcement of a right to officiate as priest at a 
certain sacred spot though no fixed fees are 
attached to it. 27 C. 30. See also 13 B. 429 ; 13 
B. 548 ; 16 B. 281. Where claim is confined to 
rights in religious ceremonies as a right to recite 
sacred texts, the same is not cognizable. 38 M. 
23 ; 19 M. 62. See also 32 A. 527 (right to per- 
form Ramlila). The right to hold a certain 
office in a certain place at a certain season of tbe- 
year confers upon the holder thereof a legal 
character bo as to enable him to bring a suit to 
maintain such right. 1 Pat. L. J. 381=35 I. C. 
345- The gains made by officiating as priest at 
the bath, etc., to the pilgrims at chaukid on the 
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Explanation.— A suit in which the right to property or to an office is contested 
is' a suit of a civil nature; notwithstanding that such right may depend entirely on the 
decision of questions as to religious rites or ceremonies. 


banks of a sacred river are property in law 
and a suit for a share in such business is one of 
a civil nature. 27 O. C. 114 = 1924 Oudh 252 (43 

A. 581, Ref ). A Gayawal priest can sue for de- 
claration and possession in respect of his gaddi 
whether it is an office or a business. 42 I. C. 
478 = 2 Pat L. J. 705. Where there is a specific 
duty of being piesent at the performance of re- 
ligious ceremonies, with emoluments attached to 
it, it must the regarded as an office, in respect 
-of which suit will lie in a civil court. A. I. R. 
1928 Mad. 377. 

Suits to recover Fees and Emoluments 

ATTACHED TO OFFICES. — The payments made 
to a vatandar barber for officiating at some cere- 
monies are not gratuitous but are customary fees 
and therefore can be recovered from another 
barber who, without any right, performs them. 
22 Bom. L R. 410 = 44 B. 733. Where however a 
donor makes a gift personally to the defendant 
Maha Brahmin on a day which belonged to the 
turn of the plaintiff, the plaintiff could not 
recover the same, as it was made to the defen- 
dant in his individual capacity. 35 A. 412. 
See also 26 C. 356. 

Suits for a Share in Offerings.— R ight to 
share in temple offerings is a civil right. 45 A. 437 
= 1923 A. 426 ; 17 C. 906 ; 27 C. 30 ; 13 B. 548. 
A suit for definite amount due to a plaintiff as a 
co-sharer of the voluntary offering* in a temple 
realised by the defendant is maintainable in the 
civil court. 26 P. R. 1919=51 I. C. 236 (26 C. 
356, diet.) 17 M. L. J. 493. 

Right to religious honour— a right to 

Teligious honour is not cognizable, unless it is an 
•emolument attached to an office. 45 I. C. 959 = 7 
L. W. 614 ; 12 L. W. 480 = 53 I.C. 483 ; 10 I.C. 
1 10 = (1911) 1 M. W. N. 353 ; 16 I. C. 338 = 14 
Bom. L. R. 543, See also 32 M. 291. A suit does 
not lie for a mere honour or dignity unconnected 
with fees, profits or emoluments. 2 B. 476 ; 51 
1 . C. 905 ; 7 M. 91 ; 10 B. 231 ; 19 M. 62 ; 41 M. 
L. J. 287, Suit for declaration and injunction in 
Tespect of a right to be carried in a palanquin on 
certain days through public streets is not main- 
tainable. 45 B. 590. See also 3 M. I. A. 198. 
Courts will not decide disputes as to precedence 
or privileges between purely religious function- 
aries. 45 B. 590. See also 7 M. 91 ; 10 B. 233 ; 32 

B. 278. But see 32 M. 291 . 

Suits in respect of temple property.— 
Hindu idols being property, the right to deal 
with them is cognizable in a Civil Court. 4 M. 
315. See also 3 C. 390. Removal or alteration of 
namams or sacred marks in a temple amounts to 
an interference with property and will afford a 
ground of action in a Civil Court. 30 M. 158 = 
17 M. L. J. 1. A suit between two Buddhist 
priests to recover possession of certain lands and 
religious manuscripts is one of a civil nature. 8 
Bur. L. T. 62 = 27 I. C. 1 12. A worshipper who 
is not prevented from worshipping an idol cannot 
sue its custodians to locate it in a particular 
temple instead of another. 32 C. 1072. 

RIGHT T(J\VORSHIP« ETC.— A suit to establish 
the right to worship in a temple according to the 
worshipper's belief is a suit of a civil nature. 44 


B. 410. See also 76 I. C. 629. A right to worship 
in a particular manner and with particular inci- 
dents attached to it is a civil right. The right 
of a person to exclusively conduct a mattdahapadi 
on the first day of a festival, paying all the ex- 
penses himself and receiving all honours and 
emoluments of that right, is a civil right. 31 M. 
L. J- 758 = 4 L. W. 562. See also 35 I. C. 88 = 3 

L. W. 512. A suit to establish a person's right 
to enter a religious place is entertainable. 21 C. 
463. Also a suit to restrain the defendant from- 
entering a place of worship. 7 B. 323 ; 23 B. 
122 ; 13 M. 293. 

Suits against municipalities — A suit 
lies for a declaration that plaintiff has a right to 
vote and to stand as a candidate at a Municipal 
election. 24 C. 107. See also 24 C. W. N. 969 = 48 

C. 378. As to power of Criminal Court to question 
action taken by Municapility, see 93 I. C. 827 = 
A. I. R. 1926 Lah. 461. A Municipality has direc- 
tion to issue such orders as it thinks proper with 
reference to a proposed building. Civil Courts 
cannot interfere with that discretion unless it is 
exercised in a capricious, wanton and oppressive 
manner. 12 Bom. 490. Where powers are given 
to a public body of acquiring property for pur- 
poses of an Act, misuse of the powers by attempt 
ing to acquire land merely for the purposes of 
exacting exemption fee from the owners is action- 
able in a Civil Court. 47 C. 500 = 47 I. A 45 = 38 

M. L. J. 51 1 (P*. C.). [Affirming 44 C. L. J. 219.] 
The Civil Court has jurisdiction to entertain a 
suit for declaration that the owner of certain 
land sought to be acquired by the corporation is 
entitled to compensation. 44 C. 87 = 43 I. A. 243 
= 32 M. L. J. 631 (P. C. ). Refusal of licence by 
Municipality is not justified and a Civil Court 
can interfere 20 Cr. L. J. 705=17 A. L. J. 
976 = 521. C. 785. As to jurisdiction of Civil 
Court to decide questions of franchise, see 52 

Cal. 943. 

Other rights of a civil nature — Right 
to go in procession in a public street is a civil 
right. 29 M. L. J. 91 = 29 I. C. 248 ; 44 B. 410 = 
22 Bom. L.R. 307. See also 24 C. 524 = 18 B. 693. 
A Mahomedan's right to slaughter cattle is a 
Common Law right. 17 O. C. 354 = 25 I. C. 908. 
So also a suit to establish a claim to perform 
urus ceremony and to manage the offerings 
thereat. 50 Bom. 148 = 28 Bom I. L R. 60--= A. I. 
R. 1926 Bom. 161. A suit to declare the election 
of a candidate as void being contrary to law, is 
one of a civil nature. 39 A. 308. See also 52 Cal. 
943. Suit to set aside award is maintainable. 3 
Lah. 296. A suit for recovery of carcases of dead 
animals by Mahars is not maintainable in a 
Civil Court. 24 Bom. L.R. 917=476. 95. See 
also 15 I. C. 108. 

Jurisdiction of civil Courts in Gene- 
ral. — Every presumption should be made in 
favour of .the jurisdiction of a Civil Court, which 
can be taken away only by express words or by 
necessary implication. 17 C. W, N. 408 = 17 C.L. 
J. 239 ; 33 M. 208. The jurisdiction of Courts 
depends upon the allegations made in the plaint 
and not upon those which may be ultimately 
found to be true. 1.922 Nag. io^iS N.L.R. 121. 
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10, [S. 12*] No Court shall proceed with the trial of any suit in which the matter 

in issue is also directly and substantially in issue in a pm* 
tay of sm . viously instituted suit between the same parties, or between 

parties under whom they or any of them claim litigating under the same title where 


Courts have power in any matter of spiritual and 
temporal character to enquire into the laws or 
rules of the tribunal or authority which has in- 
flicted the alleged injury. 39 M. 1056 — 30 M.L.J. 
423. A Court will interfere in a case of dismissal 
•of an officer of a Trust Corporation, where the 
relationship between the officer and the corpora- 
tion is one of trust and cestui que trust but will 
not, where the relationship is a contractual one. 
41 C. 19 = 17 C. W. N. 1045. The question of 
propriety of any fine inflicted by the Dharma- 
kartha on an inferior spiritual dignitary is within 
the competence of the Civil Court. 21 M. L. J. 
730. The Civil Court can question the appoint- 
ment of a trustee by the Dewasthanam Com- 
mittee if it ts not made reasonably and in good 
faith. 42 M. 668. 

‘Expressly or Impliedly barred.’— T he 

jurisdiction of Civil Courts is expressly barred 
when there is some enactments or rule of law pre- 
cluding a Civil Court from taking cognizance of 
a suit. 14 C. 644. As to suits expressly barred 
by statutes, see 26 A. 594 ; 42 M. 647 -* 37 M.L.J. 
23 (custody of minor under the G. and W. Act). 
30 M. 126 (suit for land as emolument of office 
under the Hereditary Village Officers Act, 1895) 
and other cases dealt with by special enactments. 
See also 43 B. 21 1 =21 Bom. L. R. 27 (suit to 
recover the value of silver confiscated by the 
order of Collector under the Sea Customs Act). 
In this case, however, it was held that if there 
had been no legal adjudication of the matter 
by the Collector of Customs in accordance 
with the provisions of the Sea Customs Act, the 
jurisdiction of the Civil Court to take cognizance 
of the suit was not ousted. ( Ibid .). Where 
the duty of deciding disputes between subjects 
and the Crown is cast upon a special tribunal by 
the legislature, the Civil Courts have no jurisdic- 
tion if the tribunal comes to a conclusion after 
due enquiry. But if the conclusion is arrived at 
without any sort of enquiry and without an op- 
portunity being given to the parties to be heard 
the jurisdiction of the ordinary Civil Courts is 
not taken away. 43 B. 221. The jurisdiction of 
the Civil Courts is not barred by S. 287 of the 
Madras City Municipal Act at the Standing Com- 
mittee of the Madras Corporation cannot be 
treated as a special tribunal constituted to 
decide claims between the house owners and the 
Corporation. 38 M. 41=23 M. L. J. 531. 
Cognizance may also be impliedly barred by 
general principles of law such as suits relating to 
acts of State and public policy. 

SUITS RELATING TO ACTS OF STATE 
BARKED. — A suit for damages against Govern- 
ments for acts done in the exercise of sovereign 
powers does not lie in a Civil Court. 1 C. 11. But 
where the act complained of i£ professedly done 
under the sanction of Municipal law, ahd in the 
exercise of powers conferred by that law, the 
fact that it is done by the sovereign power does 
not oust the jurisdiction of Civil Court. 4 M. 344; 
5 M. 273. Publication in the Government Gazette, 
respecting the conduct of a pfebHc servant Is an 

*7 


act of State in respect of which no action for 
libel lies. 27 B, 189. A resumption of an mam 
by Government is an act of State. 28 I. C. 934. 
But see 6 M. 361. Resumption by Government of 
certain functions entrusted to non-feudatory 
Zamindars in Central Provinces is an act of State 
and consequently no action lies in a Civil Court. 
39 C. 615 = 16 C. W. N. 362=39 I* A. 31 (P. C.). 
Appointment to the office of Ghatwal or Digwar 
is a matter for Government and Civil Courts have 
no jurisdiction in respect of the office. 23 I. C. 
849 = 180. W. N. 1036. 

Suits Barred on Grounds of Puplic 

POLICY.— Suit against a witness for defamatory 
statements, contained in the evidence given by 
him. 30 M. 222 ; 17 B. 172 ; 15 C. 264. See also 
10 M. 87 ; it M. 477. Suit by a witness to 
recover money agreed to be paid to him in con- 
sideration of his giving evidence. 4 M. H. C. 

R. 7. Suits for damages against a judicial officer 
for acts done in good faith in the discharge of his 
judicial functions. 2 M. H. C. R. 396 ; 13 A. 115, 
(But when he acts illegally, without due care and 
attention, and beyond the limits of his jurisdic- 
tion, an action lies. 9 C. 341 ; 6 M. H. C. R. 
423). Suits on agreements void on grounds of 
public policy, e.g., suit for rent of lodgings 
knowingly let to a prostitute. 18 W. R. 445 - 
Suit to enforce an agreement to suppress a 
criminal prosecution. 8 C. 24. 

Seo. 10 : Scope of the Section. — S. 10 does 
not bar the institution of a suit but only the trial 
of it under certain circumstances. A Court cannot 
dismiss a suit under the section but only postpone 
its trial. 77 I. C. 157 = 27 M. L. J. 405 = 11 A. 
148 at 154 (F. BJ. There is no necessity for stay 
where is no possibility of conflict of decrees. 
106 I. C. 661 See also on this section 1925, Pat. 
201; 23 A. L. J. 529 = 1925 Ail. 615. Nor does 
the section dispense with the institution of a suit 
within the proper time when the law expressly 
requires such institution. 22 B. 640; 77 I. C. 157; 
1925 Pat. 201. Notwithstanding stay of suit, 
interlocutory orders such as orders for receiver, 
for an injunction or for attachment before judg- 
ment could be passed. 46 B. 43 1 = l 9 22 Bom. 276. 
Under S. 10 a Court has no jurisdiction to decide 
the question of res judicata. It can only stay 
the new suit if it finds sufficient reasons. 27 I.C. 
917=42 C. 926. See also 47 All. 904 = A. I. R 1925 
All. 615; A.I.R. 1926 Pat. 171. Failure of court to 
apply section and stay suit — Effect of, 7 I.ah. 
L. T. 4. 

Object of the Section. — T he object of 

S. to is to prevent courts of concurrent jurisdic- 
tion from trying two parallel suits In respect of 
game matter in issue. 36 I.C. 641 =24 C. L. J. 
514. See also 75 I. C. 331 ; 48 M. L. J. 251; 23 
A.L.J^ 585 ; 1925 All. 677. Object is to avoid 
conflict of decisions. 29 Bona. L.R. 382 « A. I. R. 
1927 Bom. 245. 

Operation of th* Section.— An appeal is 
a continuation o i the suit fpr the purposes of 
the section. 8a I.C. S 3 y «*36 LC. 641 =34 C.L.J. 
5M J loJ«C. 7 LT* S U 9 *S) M/VV.N. 844. Pen- 
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such suit is pending in the same dr any other Court in British India having jurisdic- 
tion t6 grant the relief claimed, or in any Court beyond the limits of British India 
established or continued by the Governor-General in Council and having like jurisdic- 
tion, or before < His Majesty in Council. 

Explanation . — The pendency of a suit in a foreign Court does not preclude 
the Courts in British India from trying a suit founded on the same cause of action. 

11 . & 1 &] No Court shall try any suit or issue in which the matter directly and 
... substantially in issue has been directly and substantially in 

e * ca a * issue in a former suit between the same parties, or between 


deftcy of an appeal before Privy Council 'is a bar 
to the tyial of a subsequent suit where thb same 
is&e is raised, though the relief claimed is dif- 
ferent. 23 O.C. 214 = 58 I.C. 629. The pen- 
dency of an application for leave to appeal to 
the Privy Council is no bar. 21 M. 1 8, A pro- 
ceeding under S. 47 is not a suit within the 
meaning of the section 22 M. 256. 

Suit in Native State. — High Court can 
order party before it not to proceed with suit in 
Native State. See 29 Bom. L.R. 138 = 100 I.C. 
95I=A.I.R. 1927 Bom. 135 following 21 Bom. 
L.R, 963 and referring to 21 Bom. L.R. 955. 

CONDITIONS FOR OPERATION OF THE SEC- 
TION. — There must be substantial identity 
between the matters in dispute and parties in the 
earlier and later suits. 44 B. 283 = 53 I.C. 518 ; 
91.0.929 = 13 Bom. L.R. 109 ; 48 M.L.J. 251. 
( Matter in issue' has reference to the entire 
subject-matter in controversy and every matter 
in dispute should be in issue in both the suits. 
82 I.C. 539 ; 36 I.C. 641 =24 C.L.J. 514 ; 4. Pat. 
L.J. 557; 48 M.L.J. 25:; 103 I.C. 274 = 26!, W. 
241 ; 8 Lah. L.J. 76 = 26 Punj. L.R. 185= A.I.R. 
1926 Lah. 304; 47. All. 915 = A. I. JR. 1925 All. 
677. It is not sufficient that thefe are some 
issues common to the two suits. -29 Bom. L. R. 
382 = 102 I.C, 229 = A. I. R. 1927 Bom. 245. 15 
L.W. 646 = 1922 Mad. 304. 

Same Parties, etc.— See 15 L.W. 667=68 
I.C, 167; 31 I.C. 25. See also notes under S. 11. 

LITIGATING UNDER THE SAME TITLE.— See 
alio notes under S. 11. 

POWERS OF THE HIGH COURT.— The High 
Court on its Original Side can order a party to a 
suit before it not to proceed with a suit instituted 
by him in a mufassal court in such a way as to 
delay or embarrass the trial of the suit in the 
Hign Court. 44 B. 283 = 21 Bom. L.R. 963. 

BURDEN of PROOF.— The onus is on the 
deft, to show that the case comes under S. 10. 
39 I.C. 908=3 Pat. L.W. 327. 

Effect of contravention of Section. 
— A decree passed in contravention of S. 10 is 
not a nullity and cannot be disregarded in execu- 
tion proceedings. 22 P.R. 1919 = 46 I.C. 419. 

REVISION. — An order under S. 10 is not a 
decision of a case within S. 115 and not liable to 
revision. 67 I.C. 876=4 Lah. L.J. 425 = 1922 
tab. $4‘ 

Bee. 11 : Application of Section.— N ot 

exhaustive 9f the law of res judicata. 16 M. 141; 
24M.LT. 469; 48 C. 499 = 40 M.L.J. 423 
CP.C!; ; 26 M. 760 ; 39 C.L.J, 40*79 I C. 520= 
1924 Ca! 600. 94 I.C. 423 = A.LR. 19*6 Sind 
2*6 ; atfPunj. L. R. 5o4 = A.I.R. 1926 Lah. 603 
=*8 Lah. 15. But the general principles cannot 
bd ejxtehded to cases which are within S; H. 9 
I. C. 910 *A.LR: 19*6 Lah. 670. Foundation 


of rule is there should be an end to litigation as 
to any issue which has been determined between 
the parties by a court of competent jurisdiction. 

1 Pat. 174- See also 13 Bom. L.R. 717 =36 g. 
283. Res Judicata differs from estoppel. One 
ousts the jurisdiction of the Court ; while the 
other shuts the mouth of a party. 366.283 = 
12 I.C. 535. Does not cover all cases of estoppel 
by judgment. 36 M. 141=24 M.L.J. 469. 40 

A- 593 (PC). Allowing a decree to become 
barred will bar a suit again on the same cause of 
action. 33 C. 679 ; 41 M. 641 =34 M.L.J. 167 = 
44 I.C. no. (23 M. 629 dis. 25 M. 300 ref.) 
99 I.C. 478 = A.I.R. 1927 Oudh 60. Dismissal 
of suit, if contention not established, bars a 
subsequent suit on the same contention in 
another form. 376.224=1910.558. Where 
causes of action are distinct as many actions as 
there are causes of action can be brought. 27 C~ 
142. A decree in an administration suit does not 
bar a suit for distribution of the shares declared 
by the decree. 64 I.C. 813. Dismissal of a prior 
suit for declaration of title by adverse possession 
no bar to a subsequent suit provided 12 year-%’ 
adverse possession after the date of prior suit is 
proved. 33 A, 463=9 I.C. 572 ; 27 Punj. L. R. 
617 = 97 I.C. I72 = A.I.R. 1926 Lah. 668. Two 
separate suit can be brought on two successive 
mortgages on the same property by the same 
debtor in favour of the same creditor. 60 I. C. 
809 = 25 C W.N. 129 ; 98 I.C. 695= A.I.R. 1927 
Nag. 83. The dismissal of a suit by reversioner 
for declaration that he was the next reversioner 
i9 no bar to a subsequent suit for possession of' 
theproperty. 70 I.C. 685 = 20 A. L.J. 672. Dis- 
missal of suit for partition under a compromise 
not carried out does not bar a second suit for 
partition. 37 A. 155 = 27 I.C 694 ; 36 M. 46 ; 
35 M. 75 ; 20 C.L.J. 583. So also where the first 
decree, declaring the right of parties to parti- 
tion, has not been given effect to. 376.307 = 
17 I.C. 055 ; 56 I.C. 610 ; 31 I C. 20c. But sec 
40 I.C. 820 =(1917) M.W.N. 327. Rule has no 
application to a case where a suit is withdrawn 
with liberty for another suit. 11 I.C. 831, 
Where there are two inconsistent decisions , later 
decision operates as res judicata . 44 A, 319 

65 I.C. 877 ; 37 A. 531 =30 I.C. 775 ? 31 M.L.J. 
219 ; 46 A. 220. Where there are two decrees 
operating as res judicata , the earlier decree 
must prevail. 49 A. 606=25 A.L.J. 387 = 101 
I.C. 501 » A.I.R. 1927 A. 717, The plea of res- 
judicata is available not only as regards final 
canclmhm* but also regarding the findings ne- 
cessary for arriving at conclusions. 39 M. 1202 
=27 M.L J. 529; 39 C.L.J. 40 = 79 EC. $2 o. The 
plea of res tudicatd may be waived hy the party.. 
361.0.289=31 MX.Jf. 219* 


SU'T T^E code of civil PROCEDURE (v OF 1908). 131 

parties under whom they or any of them claim, litigating under the same title, in a 


Void decrees or decrees obtained by 
FRAUD. — A void decree cannot operate as res 
judicata . 7 B. 408. A decree obtained by fraud 
or collusion, if nullity. 26 A. 272 ; 24 A. 242. 
So also a judgment of a Court and competent to 
decide it is a nullity. 28 M. 42. 

ERRONEOUS DECISIONS.— A wrong decision 
operates as res judicata. 60 I.C. 404 ; (1918) M. 
W.N. 580 = 491.0.369. As to wrong decision 
on question of law see 7 L.R. 21 (Rev.). As to 
wrong decision oil mixed questions of law and 
fact see A.I.R. 1936 Oudh 417. An erroneous 
decision on the question of the construction of a 
deed of transfer operates as a bar. 29 B 339 at 
347 (P.C.) ; 10 C. 697 ; 41 C. 778 -2 Pat. L.W. 
146 ; 31 M.L.J. 97. Whether distinction can be 
made between decisions on abstract questions of 
law and concrete questions such as construction 
of a particular decument, see 45 B. 1260=64 I.C. 
162 in which 18 B. 525 is considered. Appa- 
rently no distinction can be made. 2 Pat. 771 = 
74 I.C. 781. 

Change in law whether affects res 
judicata . — A change in the law or a different 
interpretation of it by the appellate Court can- 
not operate to re-open matters which had previ- 
ously become res judicata . 21 M. 18. See also 

26 M. 104. Similarly what is not res judicata , at 
the time a suit is filed cannot have that effect 
by the change in the law. 85 I.C. 574 = A. I. R. 

1925 Mad. 1107. 

DECISION on QUESTIONS OF LAW.— An er- 
roneous decision on a point of law may be res 
judicata . 24 A. 138 ; 29 M. 225 ; 28 C. 318 ; 19 

I.C. 244; 21 I.C 979 = 19 C.L.J. 34 ; 15 I. C. 91 1 
= 15 C. L. J. 684 ; 45 I. C. 252 ; 39 C. 848. 9 
N.L.J. 183=96 I.C. 963 = A.I.R. 1926 Nag. 476 ; 
45 Bom. 1260 ; 28 Bom. L.R. 876 = A.LR. 1926 
Bom. 481 ; 99 I. C. 528 = A. I. R. 1927 All 206. 
But see 5 O.W.N. 50. An issue of law may be 
res judicata if the cause of action in the subse- 
quent suit is the same as in the former suit. 9 
I.C. 568= 13 C.L.J. 1 19 ; 37 M.L.J. 554=54 I.C, 
202 ; 10 C. 1087 ; 15 A. 327 ; 26 M. 104 ; 31 B. 
128; 28 M. 517. Wheie a decision lays down 
what the law is and is found to be erroneous, it 
cannot have force of res judicata in a subsequent 
proceeding to recover a different relief. 39 C. 
848 ; 37 I. C. 857 =32 M. L. J. 63 ; 32 C. 749 i 
22 B. 669. The decision on a question of law 
in one proceeding does not bar later proceed- 
ing except that the right established in 
favour of one party in the former proceeding 
cannot be questioned in a subsequent proceeding. 
40 M. 989 = 31 M.L.J. 513 ; see also 30 M. 461 ; 
32 C. 729. Where in a prior suit for rent, the 
defts. did not contend that the suit must be dis- 
missed as the plaintiff had failed to comply with 
S. 194 of Agra Tenancy Act, they are not de- 
barred from raising the plea in the subsequent 
suit. 25 A.L.J, 582 = 103 I.C.,379* A.I.R. 1927 
A. 505 =49 A. 918. The existence of a custom 
is a question of fact and an erroneous decision on 
the point operates as res judicata even though 
the subsequent suit relates to different prpper- 
ties. 47 I.C. 373. See also 94 I.C. 463 = A.J.R. 

1926 A. 420, But see % £,1.0. 138. An issue of 
mixed law and fact stands on the same footing 
as an Issue of fact for purposes of res judicata . 


28 C. 318; 87 I.C. 811=1926 Cal. 80 ; 29 M. 225; 
92 I.C. 769 = A.I.R. 1926 Lah. 251. The rule 
that estoppel by res judicata does not apply to a 
question of law has no force in the case of con* 
sent decree. 35 M. 75-- 21 M.L.J, 709. 

Decrees in Redemption Suits— -Con- 
flict OF Rulings.— Whether the decree be in 
a suit for foreclosure or in a suit for sale or in a 
suit for redemption % there is in each case a con* 
ditional decree for redemption in favour of the 
mortgagor and a subsequent suit for redemption 
is barred. 39 M. 896 = 30 M.L.J. 13. (25 M. 
300 ; 31 M. 354 fol.) ; 49 M. 691 «06 I.C. 607 
= A.I.R. 1926 Mad. 816=50 M.L.J. 612. But 
see 39 B. 41=27 I.C. 249 ; 86 I.C. 527 = 1925 
Mad. 1191. Where after a preliminary decree 
for redemption mortgagor fails to redeem, he 
cannot bring a second suit to redeem. 46 B, 348 
=64 I.C. 1004. But it was held in later cases 
that the right of redemption could not be ex- 
tinguished by the preliminary decree and could 
only he extinguished by a final decree. 75 I.C. 
919 = 1923 Lah. 680. The right to redeem is 
not lost unless an order absolute is obtained 
under S. 93, T.P. Act (O. 34, R. 8), and a fresh 
suit for redemption is not barred by the prelimi- 
nary decree for redemption. 18 I.C. 326 (All.); 
24 A. 44. But see 48 I.C. 922 ; 19 I.C. 393=6 
S.L.R. 140 ; 85 I.C, 480 = 1925 AH. 484; 25 M. 
30 o ; 18 C. 139 : 28 C. 73 ; 7 B. 467 ; 13 B. 567 ; 
16 B. 243 ; 23 B. 592. Where decree provided 
payment of the mortgage money in instalments, 
in default mortgagee to remain in possession and 
also reserved the right to redeem, a subsequent 
suit to redeem not barred. 45 B. 1335=63 I.C. 
902. See also 23 A.L.J. 888 = 1926 All. 20. A 
decree nisi is not res judicata. 10 I.C. 748 = 13 
Bom. L.R. 162. Ordinarily a redemption suit 
by a mortgagor is not barred by res judicata by 
a previous suit by a second mortgagee to redeem 
the first. 36 I C. 551 =4 L.W. 184. 

APPLICATION OF THE PRINCIPLE TO EXE- 
CUTION PROCEEDINGS.— The principle of res 
juduata applies to proceedings in execution of a 
decree. 31 C. 22 ; 24 A. 138 ; 2 Pat. 772 = 74 
I.C. 781; 11 I.A. j8i; 47C. 446=30 C.L.J. 496. 
92 I.C 254= A.I.R. 1925 Lah. 640; A.I.R. 1026 
Nag. 476 ; 102 I.C. 94 = A.I.R. 1926 Oudh 216; 
100 I.C. 23 = 9 Lah. L.J 173 5 99 I.C. 1006 = 
A.I.R. 1927 Lah, 179. It is not e\ery order 
passed in execution, but only certain descrip- 
tions of orders, that have operation as res judi- 
cata. 17 C. 57. Although the general principle 
of res judicata is applicable to execution prp- 
ceedings, the special rules laid down ,in explana- 
tions to S. 11 ought not to be applied to execu- 
tion cases. 3 Pat. L.T. 403 = 67 I.C. 656 = 1922 
P. 289 l 37 A. 589 ; 24 M. 681 ; 70 I.C, 530 = 1923 
Rang. 119(2). A decision in one stage of an 
application is not res judicata in another .stage 
of the same application. 38 I.C. 627=40 6. 
1016, As to the extent to which the rule applies 
to successive applications in execution, see 45 A. 
735 5 95 I.C. 31 I 3 O.W.N 24i=A.t.R. 1936 
Oudh 291 and cases referred to therein ; A.I.R. 
1926 Pat. 478 ; A.I.R. 1926 Nag. 164 ; 48 All. 
245 = A, L.R. 1926 AU. 320 ; 48 All. 201=34 
A.L.J. 91 =A.I,R. 1920 All. 71 ; A.I.R. 1926 
Mad. 177 1 7 Pat. L.T. 353 = A.I.R. 1924 P. 
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Court competent to try such subsequent suit or the suit in which such issue has been 


6*8 ; (1926) MAV.N. 33- A.I.R. 1926 Mad. 177 ; 
A.I.R. 1926 Nag. 164. An order ultra vires does 
not operate as res indicate. 4 P. 440 **1925 P. 
807. A decision in a previous application to 
execute a maintenance decree to the effect that 
the application is barred is no bar to a subse- 
quent application to recover maintenance for a 
different period. 18 M. 482; 30 M. 504 ; 46 Bom. 
467-1933 Bom. 238 (limitation), 34 A. 518 = 16 
LC* 677 (where the order was made ex parte ). 
But He 6 B. 54 ; 9 C. 65. When the decision on 
the prior application was one on a question of 
Procedure as it then stood, it does not operate as 
rit Judicata when that procedure itself is 
changed by the statute law. 39 M. 923 = 30 
M.L.J. 460 The decision as to whether the 
execution of a decree is time barred or not, 
though erroneous, will operate as res judicata in 
a subsequent application for execution. 24 A 
2S2 ; 24 M. 669. See al so 40 M.L.J. 556 = 13 
L.W. 529 ; 2 P. 771 ; 46 Bom. 467. A.I.R. 1927 
Oudh 216 ; 1 Luck. 17 1. But it has been held 
that an order that a particular application for 
the recovery of mesne profits awarded by a 
decree is not barred by the 12 years’ rule under 
S. 48, C.P.C. is no bar to a plea by the judgment- 
debtor that a subsequent application for the 
same purpose is barred by that rule. A.I.R. 
1927 Mad. 842 = 103 l.C. 31 1 =53 M.L.J. 440. 
Where a Plea of limitation was raised by the 
judgments debtor in a previous stage of an exe- 
cution application, but was rejected, the same 
plea could not be raised again in a subsequent 
stage of the execution proceedings. 48 I. A. 45 = 
40 M.L.J. 197. The judgment-debtor would be 
precluded from raising the contention, though 
the decision is arrived at ex parte , after notice to 
the judgment-debtor. 66 I.C. 751; 26 L.W. 481 
“A.I.R 1927 Mad. 813; 45 B. 45T= : 59 I.C. 7471 
44 B 227 =55 I.C 329; 98 I.C. 702 = A. I R. 1927 
Mad. 149. Even in an application for transfer 
of a decree , it Is open to the judgment-debtor to 
plead limitation and he ought to do so. 47 M. 
641 =47 M.L.J. 4. See also 92 I.C. 47 = A.I,R. 
1926 Nag. 200; 1 Luck. 171; (1928) M.W.N. 152. 
An order in execution to the effect that the de- 
cree is not executable is res judicata in subse- 
quent execution proceedings. 4 Pat. L.J. 330 = 
47 I.C. 154. An objection that a decree could 
not be executed, not raised at the first execution 
application, could not be raised in a subse- 
quent stage. 44 A. 350; 4 Pat. L. J. 213; 80 

I. C. 905. See also 31 C. 22 ; 99 I.C. 870. 
The fact that the subsequent application for 
execution relates to different items of property 
does not take the case out of the rule. 45 M L. 

J. 71 =72 I. C. 397 (2). But an omission to raise 
the objection to a wrong claim in execution , is not 
ret judicata in a la tef execution application, as 
the principle of implied or constructive res judi- 
cata is not applicable to execution proceedings. 
44 A. 159 = 65 I. C. 377 = 27 I. C. 95° = 13 A. L. 
J. 162. Finding as to the nature of property in 
an application to set aside execution sale is not 
binding on auctlon«purchaser at a subsequent sale. 
105 I. C. 153. The principle of constructive res 
fudicata shcfald hot be applied to execution pro- 
ceedings ante# the decision of the Question sub- 
sequently sohfcht to be agitated was given 


expressly or by necessary implication or must be 
deemed to have been implied in the previous 
decision. 40 M. 780=38 LC. 806. See . 11, Expt . 
IV does not extend to execution proceedings . An 
issue not raised in a claim proceeding can be 
subsequently raised in an application under O. 21 ♦ 
R‘50v*)* 44 A. 130. Set also 90 I.C. 276; 
1925 P- 588. Omission to appear and settle terms 
does not bar a plea that property was not liable 
to attachment in execution. 46 M. 768 = 45 M.L. 

J. 346. A plea that an application for setting 
aside an execution sale is barred cannot be set up 
by the auction -pur chaser at a late stage of the 
proceeding. 48 B. 638. Where an objection 
petition in an execution proceeding is dismissed 
for non-prosecution, there is no adjudication on 
the merits and it cannot be res judicata , 67 I.C. 
663 = 1923 Cal. 287. An order passed by the 
Court ex parte after notice duly served, binds the 
defendant on general principle of res judicata as 
much as a contested order. 37 M. 462 = 26 
M. L. J. 189; 26 M. L. J. 83. 

Application of principle to other mis- 
cellaneous PROCEEDINGS. 7- Dismissal of an 
application to set aside an ex-parte decree (not a 
suit within the meaning of the section) on the 
ground of non-service of summons would bar a 
subsequent suit to set aside the decree on the 
same ground. 1 Rang. 500 = 76 I. C. 794. Where 
an application to amend a decree has once been 
refused on the merits, the decision is conclusive 
between the parties and no further applications 
would lie. 27 I. C. 300 ; 39 C. 265. See also 107 
I.C. 390 = A. I. R. 1928 Lah. 244. It has however 
been held that a suit lies. 40 C. 541 = 18 I.C. 
444. Where an application under S. 15 1, C. P. 
Code, to set aside a compromise decree was 
summarily dismissed on the ground that such 
relief could not be given under S. 151, a suit for 
setting aside the decree on the ground of fraud is 
not barred. 5 P. 276 = 94 I. C. 765 = A.I.R. 1926 
Pat. 289. A question at issue between the parties 
once heard and finally decided, binds the parties 
at subsequent stages of the same suit, under gene- 
ral principles of law, though not under S. II. 
48 C. 499 = 40 M. L. J. 423^24 I.C. 343 ; 94 I.C. 
313= A. I. R. 1926 Oudh 420. Failure to raise 
the plea of non transferability by the mortgagors 
in the suit before the passing of the decree does 
not prevent him from raising it in execution. 48 
A, 385=95 I. C. 1048 = 24 A. L. J. 489 = A. I. R. 
1926 All. 432. The validity of an order made at 
one stage of a litigation unless forthwith challeng- 
ed by an appropriate proceeding in a superior 
tribunal is conclusive between the parties and 
cannot be questioned or collaterally attacked at 
a later stage. 70 I. C. 6 = 34 C. L. J. 415 ; 42 I. 
C. 3^2 ; 39 C. L. J. 251 =81 I. C. 527. Where 
an application under S. 22 of the Insolvency Act 
is dismissed on the merits, the same issue cannot 
be once again raised in the ordinary Civil Courts. 
39 A. 626=43 I- C. 573 1 4* A. 378 = 49 I.C. 590. 
The decision on a question of title, in proceedings 
under the Land Acquisition Act, to apportion the 
compensation payable, doe? not operate as res 
jddicatta . 20 M. 269. See <Aso 12 C, 484 (P. C.); 
34 C. 466 ; 45 M. 320=43*M, L* J. 78- An order 
m a claim case on the validity Of a wakf is not 
res judicata in a suit between' the same parties. 
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subsequently raised, and has been beaid and finally decided by such Court, 


in which the property in dispute is not the same 
as that in the claim case though both were includ- 
ed in the waqf. 44 C. 698*37 I. C. 8X7, A 
decision in a previous proceeding for letters of 
administration, negativing the claim of A as heir 
of the deceased, arrived at after hearing full 
evidence, bars a subsequent suit by A for decla- 
ration that she is the heir of the deceased, 
i Rang. 258 = 1923 R. 257. An order passed 
after contest in a probate proceeding is res judi- 
cata in any subsequent proceeding of any sort 
against the caveators who contested it as also 
those who had an opportunity of putting forward 
their objection. 46 M. L. J, 383 = 79 I. C. 44. 
But an order passed on compromise in such pro- 
ceeding cannot operate as a bar to an applica- 
tion for probate of the same will. 51 C. 745* 
1924 Cal. 864. 

“ FORMER Suit.”— T he expression denotes a 
previously decided suit under Expl. I, and the 
same rule applies to appeals. 37 C. L. j. 184* 
74 I. C. 591 ; 12 A. 678 ; 32 A. 67. Where there 
were two suits in the primary Court, decided by 
a common judgment but concluded by separate 
decrees and an appeal is preferred only in the 
first suit, while none is preferred from the decree 
in the second suit, the decree made in the latter 
becomes final and operates as res judicata so as 
to bar the appeal. 37 C. L. J. 184 =74 1. C. 591 ; 

1924 P.823; 74 I. C. 583 = 3 L. L. J. 473. So 
also in two cross suits for damages involving the 
same issue and ending in two separate judgments, 
decreeing the one and dismissing the other. 34 
C. L. J. 281=64 I. C. 574 ; 74 I- C. 583 = 3 Pah. 
L. J* 473 ; 35 A. 187 ; 19 I. C. 76 ; 11 A. L. J. 
214 (where one appeal abates by reason of the 
death of the appellant) ; 2 Rang. 623* 1925 Rang. 
104 (where appeal from one decree dismissed;. 
But if there is nothing prejudicial to the appellant 
in the decree from which no appeal has been 
brought, which is not raised and cannot be set 
right if the appeal which he has brought succeeds 
the right of appeal is not barred by res judicata . 
45 A. 506 = 74 I. C. 4ii(F.B.); 87 I. C. 804 = 

1925 All. 488. 

“ Matter directly and substantially 
IN ISSUE.” — The word “directly” seems to be 
used in contradistinction to the words “ inciden- 
tally” and “collaterally”. The words 44 substan- 
tially ” means 44 in effect though not in express 
terms”. 250.136. A decision on a point not 
substantially in issue in a suit cannot operate as 
res judicata . 17 I. C. 860, See also A. I. R. 

1926 P. C. 63 = 30 C. W. N. 673 ; 96 I. C. 625 ; 

A. I. R. 1925 P. C. 184 = 50 M. L J. *36 (P. C.); 
7 Pat. L. T. 150 = A. I. R. 1926 Pat. 87 ; 48 All. 
17= A. I R. 1926 All. 20 ; A. I. R. 1926 Cal. 
1228-; Ibid . 513 ; 29 Bom. L. R. 215 = A. I. R. 
1027 Bom. 145* (Case law reviewed). Under Expl. 
Ill the matter must have been alleged by one 
party and either denied or admitted by the other. 
6 A. 358. It does not matter whether the cause 
of action is the same or di&erent provided the 
matter directly and substantially in issue, has 
been directly in issue in a former suit between 
the same parties 2 Pat. 772=74 I. C. 781. In 
order to see what was In issue in a suit, or what 
has been heard or decided, the pleadings , and the 
judgment must bt looked at and not merely the 


decree . 37 I. C. 674 = 14 A. L. J. 1171 ; 12 I. C. 
9 = 14 C. L. 220 ; 15 I. C. 981 = 1919 Pat. 393 ; 
21 A. 251 ; 16 C. 173 = 15 I* A. 93 ; 24 I. A. 33 ; 
29 M. 42 ; 33 C. 116=32 I. A. 224. If a question 
was directly and substantially in issue in the pre- 
vious case it will operate as res judicata though 
decided on other grounds as well . 41 I. C. 

479, For a matter to be in issue under S. 11, it 
is not necessary that an express issue should be 
framed on it, but it is sufficient if a decision 
about it is neeeFsary for the decree. 9 L. W. 84 = 
52 I. C. 258 ; S3 Cal. 837 = A. I. R. 1927 Cal. 
106. The decision in a previous case on an 
issue which did not arise at all , cannot operate as 
res judicata in any subsequent suit. 43 I. C. 754. 
As to when a decision on an irrelevant issue can 
operate as ret judicata . 102 I. C. 28 (2) ; 25 

L. W. 797 = 103 I.C. 90 (2) = A. I. R. 1927 Mad. 
643. It is the matter in issue and not the subject- 
matter of the suit that forms the essential test of 
res judicata. 13 B. 25 ; 1925 Oudh 444 ; 89 I.C. 
282. Where the question whether a particular 
sale-deed was a valid document was directly and 
substantially in issue in the previous suit, the 
decision of the issue is res judicat<\ though the 
property involved in the subsequent suit is diffe- 
rent from the one which was the subject of the 
prior suit. 45 A, 515 ; 4 Rang. 8=95 I.C. I04 = A. 
I. R. 1926 Rang. 122. So also where the question 
decided is as to the validity of an adoption. 8 

M. 219 = 12 I. A. 16 ; 2 I. A. 283 ; 13 A. 53 = 13 

B. 25 : 24 A. 1 12 ; 30 A. 470. 

Other Illustrative Cases .— Rent suits.— 
A rent decree, is res judicata on the question of 
the existence of the relationship of landlord and 
tefiant. 54 I. C. 763 ; 25 I. C. 204 ; 10 I. C. 363. 
This is so even if the decree is passed ex parte. 
49 A. 658 = A. I. R. 1927 A. 552. Where in a 
previous suit by A against B , it was held that B 
was a tenant of A , a subsequent suit by B against 
A atfd C y a pro forma defendant for a declaration 
that B is not a tenant of A but of C is barred. An 
incidental determination of an issue of title in a 
suit for rent is not a bar to any issue of title 
being raised subsequently. 34 I. C. 123 ; 63 I.C. 
762 ; 51 I. C. 356 = 20 C. L. J. 13 ; 50 I. C. 598 ; 
15 I. A. 97 ; 25 C. 136 ; 26 C. 428. See also 43 

C. L. J. m6=3QC. W. N. 593-94 I- C. 837=A. 

I. K. 1926 Cal. 650. But where the entire ques- 
tion of title to the property was directly and sub- 
stantially in issue in the previous suit, as in the 
case where the tenant sets up his own ownership, 
denying that of the landlord, the decision will 
operate as res judicata . 12 I. C. 9 =42 I. C. 78^. 
See also 85 I. C. 804 1925 Cal. 1004. If the 

question of title thus substantially in issue in the 
former suit had been decided, the decision will 
operate as res judicata in a subsequent suit for 
rent for a subsequent period. 1 C. 202 ; also 24 
A. 1 12. If in issue as to the nature of the tenure 
held by the defendants was directly raised in the 
previous suit for rent the decision on the point 
will operate as res judicata in subsequent suits 
for rent. 25 C. 136 ; 14 M. L. J. 379 ; 13 M. 
287 ; 26 B. 25 ; 30 M. 510 ; 30 A. 470* Where a 
previous suit for enhancement of rent was decreed 
in spite of the defendant setting up a permanent 
tenancy, the decree is not res judicata in a subse- 
quent suit for ejectment in which the same claim 
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Explanation /.—'The expression “ former suit ” shell denote a suit which has been 


U set op by the defendant. 8 Lah. 573 = 54 I.A. 
178 -A. I. R. 1927 P. C. ID2- 52 M. L. J. 663 (P. 
C.). When a recurring liability is the subject of 
a claim, a previous judgment dismissing the suit 
upon findings which fall 4 hort of going to the 
very root of the title upon which the claim rests, 
cannot operate as res judicata. 11 A. 148. A 
rent decree Is not res judicata , as to the rate of 
rent or as to the area for which the rent is paya- 
ble but only as to the amount due for the years 
for which the suit was brought. 68 I. C. 298 : 
1923 Cal. 282 (2); 3 O. W. N. 313 (Sup. ) =98 I. 
C. 77 = A. I. R. 1927 Oudh 32. [It is however 
good evidence on these points. 47 I. C. 173; 
1932 P. 213.] Hut if the Court determines them 
it is binding on the parties in a suit for rent for 
subsequent years. 43 C. L. J. 116=941. C. 
844 -A. I. R. 1926 Cal 672, The question of 
rate of rent is a necessary issue in a suit for 
enhancement of rent and the Court’s decision 
thereon is res judicata in a subsequent suit for 
rent, in wnich the same question is at issue. 59 

I. C. 752. This is so even if the decree is passed 
ex Parte. 91 I. C. 380*=* A. I. R. 1926 Cal. 767* A 
decision in a suit by ryot to set aside a distraint 
on the ground that the tender of patta is not pro- 
per, operates as res judicata on the point in a 
subsequent suit for rent. 45 M. L. J. 199 = 1924 
Mad. 299. 

A decision as to the nature of possession held 
by a party, in a prior suit, operates as res judi- 
cata. 46 M. 525=43 M. L. J. 737. Where a 
claim of a third person based on a mortgage is 
disallowed, and also his suit for a declaration of 
his mortgage rights is dismissed, he cannot en- 
force by a regular suit his rights under the mort* 
£age. 44 M. 268 =40 M. L. J. 7 = 10 I. C. 961 = 
4 $ A. L. J. 358. Suit by heirs against widow for 
^possession dismissed for non-payment of dower 
debt ordered by Court to be paid by plaintiff to 
widow. Second suit for possession by the heirs 
is not barred. 47 A. 250 = 52 I. A. 145 =48 M.L. 

J. 667 = 1925 P. C. 63. First suit by auction- 

purchaser to set aside order of re-delivery under 
O. 21, R. 101, C. P. C., dismissed. Subsequent 
suit for partition of the judgment- debtor’s share 
not barred. 49 M. 596=23 L. W. 551 =95 I. C. 
^09 = A. I. R. 1926 Mad. 683=50 M. L. J. 681. 
Where a reversioner brought a suit for a decla- 
ration that an adoption by a widow is not binding 
-on him and got a decree, the question of relation- 
ship is res judicata in a subsequent suit for a 
declaration that a gift by her is not binding on 
him. 59 I. C. 808. Dismissal of a suit to declare 
esn alienation by & widow was not binding on the 
reverstoner is res judicata in a subsequent suit 
by the reversioner for possession after the death 
•of the widow. 59 I. C. 946. See also A I. R. 
1925 Mad. 1270. The dismissal of a prior suit 
by the plaintiff’s ancestor for ckur right in a river 
on the ground that it formed part of his estate* 
bars the subsequent suit for establishing his right 
of fishery in the said river. 31 C. W. N. 473 = 
10 3 V C. 13 = A. I. R. 1927 Cal. 4?3< The deci- 
sion in a suit based on a possess ary right is no bar 
to a subsequent suit m title . 16 I. C. 431* 

^ Heard and Decided.’*— To support a 
plea of res judicata* the matter in issue must 
have been heird; and finally decided. 45 C. 442 m 
44 I, A. 213 ; 21 M. L. J. 57=9 I. C. 686. Where 


a transaction was incidentally referred to in a suit 
in the Court of Small Causes, and it was not 
finally decided, a subsequent suit raising the same 
is not barred. 5 R. 527 = 105 I. C. 361 =A. I. R. 
1927 Rang. 319. So also a matter expressly 
left open by the parties cannot operate as res 
judicata . 88 I. C. 822=48 A. 34 = A. I R. 
1925 All. 770 ; 96 I. C. 302. It is sufficient if the 
decision in the previous suit impliedly decides 
the point. 40 B. 210 ; 23 M. L. J 740=8 L. W. 
206 = 48 I. C. 905 = (1918) M. W. N. 567 , 54 I. 
C. 952 = 24 C. W. N. 223. In order to ascertain 
what matter was heard and finally decided, the 
pleadings and the judgment should be examined. 
2 Pat. L. J. 159 = 38 I. C. 21 1 ; 37 I. C. 674 = 14 

A. L. J. 1171. See also 29 Bom. L. R. 215 = 100 

I. C. 1033= A. I- R* 1927 Bom. 145. (Case-law 
reviewed.; The refusal of a Court to try ex- 
traneous issues in a case does not bar a subse- 
quent suit. 36 I. C. 650. The party who is 
sought to be affected by the bar of res judicata 
should have notice of the point which is likely to 
be decided against him and should have an 
opportunity of putting forward his contentions 
against such a decision. 46 M. 768 = 45 M. L. J. 
346. Where in a prior suit for possession and 
future mesne profits, the Court did not purport 
to decide the question of future mesne profits, a 
subsequent suit for mesne profits pendente life is 
not barred. 40 A. 292=44 I. C. 88; 41 M. 188 = 
33 M. L. J. 699 (F. B.). See also 30 M. L. J. 
326 = 31 I. C. 10?. But it has been held by the 
Bombay High Court that where the decree is 
silent as to the claim of future mesne profits, it 
will be taken to have been refused and a separate 
suit will be barred by the Expl. V to S. 11. 44 

B. 654 = 581. C. 419. Decision of a point on 

the ground of limitation only and not on the 
merits does not operate as res judicata ■ 73 

I. C. 705 = 1923 Lah. 150 (2). Dismissal for 
technical defect does not operate as res judicata . 
63 I. C. 344 = 19 A. L- )• 706. Dismissal for 
default does not operate as res judicata . 24 I.C. 

480 = 12 A. L. J. 911 ; 41 I. C. 905 (Cal.'' : 24 
I.*C. 17=54 I- C. 789 ; 2 Pat. 739 ; 39 B. 41 = 
16 C. 98 = 15 I. A. 156 ; 24 B. 251. Nor 
dismissal under O, 9, R. 3. 85 l. C. 509 = 

1925 Oudh 337. Nor dismissal for misdescrip* 
tion of suit property. 1925 Lah. 193. Nor dis- 
missal for non-joinder or misjoinder of parties. 
43 M. L. J. 572=73 I- C. 491 =24 I- A. 50 ; 8 A. 
282 ; 46 C. L. J 118 = 104 I.C. 576 = A. I. R. 1927 
Cal. 794. Also dismissal for want of jurisdiction. 
5 B. 48 = 7 I. A. 18. A dismissal of a suit under 
O, 17, R. 3 for want of prosecution operates as 
res judicata in respect of the rights of the plain- 
tiff to recover in a subsequent sujt the property 
sued for in the first suit. 13 I. C. 172 = 10 M. 
272 ; 13 M. 510 ; 40 A. 590 = 46 I. C. 390. Suit 
by a Hindu reversioner for declaration that a 
mortgage executed by a widow is Invalid dis- 
missed on the ground that plaintiff was not the 
reversionary heir— Subsequent suit by him after 
widow’s death for possession is barred. 22 L. W. 
170 »( 1925) M. W. N. 572 = A. I, R. 19*5 Mad. 
ri6a =49 M. L. J 142. 

Explanation v. -The legal effect of this 
explanation is that of treating the omission to 
grant the relief asked for in the plaint as equival- 
ent to an express refusal and the claim thereto 
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decided prior to the suit in question whether or not it was instituted prior thereto. 


ns 


in a fresh suit as res judicata . 14 M. 328 ; 

21 C. 265. 21 A. 425. Relief claimed but not 
expressly granted— Decree in prior suit substan- 
tially in favour of plaintiffs but the findings 
being against them — Appeal not preferred — 
Effect in subsequent suit see 38 M. L. J* 374 — 
101 I. C 648 ; (1927) M. W. N. 116. It refers 
to the case where several heads of relief indepen- 
dent of each other are claimed, put in issue, and 
duly controverted, and one of them is neither 
granted nor refused. 12 B. 454. The granting 
of future mesne profits which the Court has a 
right to give or refuse, is not such a relief. 15 
M. L. J. 462. 32 C. 1 1 8 ; 2 1 A. 425 (F. B.) ; 
25 B. 1 15 ; 24 M. 681 ; 80 I. C. 710. Where 
the mortgagee claims a money decree and in 
default ot payment for sale of the mortgaged 
property, but is content to take a money-decree 
only, he could not sue again to have the amount 
paid by sale of the mortgaged property. 33 C. 
849- 

EXPLANATION V— Illustrative Cases.— 
Previous suit for certain properties — Statement 
by plaintiff that he would pay additional court- 
fee if it was found that he was entitled to 
further properties — Subsequent suit for further 
roperties not barred. (1926) M. W. N. 94 =93 
.e. 1 = 23 L. W. 415 ; Redemption suit claim for 
mesne profits — Withdrawal of claim for mesne 
profits— ‘Separate suit if lies. A. I. R. 1926 Cal. 
178 ; 25 A. L. J. 425. In ejectment suit prayer 
for use and occupation referred — Subsequent 
suit after notice— Question of damages cannot 
be gone into. 104 I. C. i90 = A. I. R. 1927 Pat. 
395. Mortgage suit — Personal remedy asked for 
in plaint— Decree silent regarding same— Effect 
— Party not barred from subsequently asking for 
the same. 39 M. L. T. 22 =53 M. L. J. 489- 

EX PARTE DECREE.— An ex parte decree can 
operate as res judicata 16 C. 300 ; 40 C. L. J. 
507 ; 26 A. L. J 185 ; 85 I. C. 562 = 1925 Mad. 
1025. But the only matter that can be res 
judtcata is matter in respect of which relief has 
been claimed by the plaintiff in the plaint. 16 
C. 300 ; 27 I. C. 999. On this point see also 6 
Bur. L. J, 148. Where a previous suit for 
arrears of rent was decreed ex parte , the deft, 
cannot contend in a later suit for arrears of rent 
that the relationship of landlord and tenant did 
not exist. 49 A. 658 = 24 A. L. J. 467 — 101 I.C. 
516== A. I. R. 1927 A. 552. 

CONSENT AND COMPROMISE DECREES.— 
S. 1 1 is not strictly applicable to consent or 
compromise decrees as it applies in terms only to 
what has been heard and finally decided by the 
Court. 35 M. 75 =21 M. L. J. 709 ; 30 B. 395- 
A consent decree however raises an estoppel. 24 
C. 216 ; 24 B. 77 5 43 C. L, ,I^ii 6=Q4 I.C. 844 
= A, I. R. 1926 Cal. 672. * fconsent decree 
passed between the predecessor-in-interest of the 
parties, touching matters now substantially and 
directly in issue, between them, is res judicata . 
36 B. 283 = 12 I. C. 535=46 A. 820 = 80 I.C. 
933. But a consent decree relating to matter? 
outside suit does not operate as res judicata 48 
C. 1059 = 66 I. C. 705 =27 I f C, 640 = 27 C. L. J. 
583, The decision by oath of any matter in 
issue in a former suit between the parties is res 
judicata in a subsequent litigation between them 


36 M. 287 = 24 M. L. J. 321 =24 444. . A 

decree or ordered passed on a razinamah would 
constitute the matters contained in it res judicata 
between the parties to suit. 36 M. 46 = 21 M.L.J. 
820 ; 21 B. 465. 

the decision must be necessary for the 

DETERMINATION OF THE SUIT.— Matter which 
was not necessary for the decree passed in the 
suit is not matter directly and substantially in 
issue in the suit which was heard and finally 
decided. 5 C. W. N. 445 ; 26 M. 104. See also 
101 I. C. 522 = 4*0. W. N. 307; 102 1. C. 22 (1). 
If a finding arrived at on a certain issue is 
sufficient to completely dispose of the case, other 
findings on other issues not necessary for the 
disposal of the case or not a final decision of the 
matter covered by them and do not operate as 
res judicata . 36 I. C. 643 = 70 I. C. 666 = 44 £. 

321 =55 I. C. 322 =22 Bom. L. R. 64 = 49 1. C. 
513; 75 !• C. 317 = 1923 Lah. 523 ; 73 I. C. 854 
= 1923 Lah. 248 ; 43 C. L. J. 501 =95 I. C. ion 
= A. I. R. 1926 Cal. 1003. Where there are two 
findings, either of which would in law be 
sufficient to dispose of the case that one which 
in the logical sequence should have been fir?t 
found rendering the determination of the other 
issue unnecessary, if the finding which operates 
as res j tidicata. 9 I. C. 983 = 8 A. L. J. 409 = 
28 I, C. 580=21 C. L. J 296 ; 17 A. 174. But 
it has been held by the Madras High Court that 
the decision on’both the issues would be res 
judicata and the rule of logical priority is in* 
applicable. 38 M. 158 = 21 I. C. 258. If a 
decision is based on two grounds, both of them 
operate as re> judicata 31 M. L. J, 97=35 I,C. 
266 Where a judgment is based on findings on 
more than one issue but it is doubtful as to on 
which issue the final conclusion is based, the 
decision on all issues is res judicata. 34 M. L.J. 
431=451. C. 975* A question raised at the 
instance of a party and decided by the Court as 
necessary operates as res judicata , even though 
the issue in the previous suit was in fact not 
necessary. 63 I. C 161 =33 C. L. J. 317. When 
a Court decides a case upon a preliminary point 
as well as on the merits, it cannot be said that 
the decision on the merits does not operate as 
res Judicata. 24 C. 900. But see 17 A. 174 ; 40 
Cal. 29. Where an ejectment suit is dismissed 
on the ground of absence of notice, a finding 
recorded, that the permanent tenancy alleged by 
the deft, is not proved, cannot operate as res 
judicata . 47 M. 453 = 46 M. L. J. 198 ; 43 B, 

568=51 I. C. 109 ; see also 18 C. 647 ; 13 C. 17. 
But where first Court decreed the suit for ejection 
negativing the claim of permanent occupancy, but 
the Appellate Court reversed it for want of a 
proper notic^ to quit, though upholding fhe find- 
ing as to the nature of the tenancy, the decision 
on the point is res judicata . 46 M* L. J. 515 = 
1924 Mad. 626. But see 40 3.662=36 I. C. 74 
= (asuitofa declaratory nature). Where an 
appellate. Court confirms the decision of the trial 
Court by deciding on one point only without 
giving its decision on another point which was 
also decided by the trial Court, the decision on 
this point ,is not res judicata in a subsequent 
suit 42 C. L. J. 560=92 I, C. 981= At LJR* 
1926 Cal. 163. An obiter dictum, not necessary 
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Emanation J^-HFar the purpose* of thissection, the competence of ftCourtsbAjl 

(or the decision of the case is not a de sion on heirs questioning the right of mortgagor to alien - 

apoint directly and substantially in issue and ate, not barred. 4 P. 510 = 1925 P. 625. The 

does not constitute res judicata* 45 A, $466= 74 Explanation in authorising a fiction that the 

I. C. 656 = ( *91 7J M- W. N. 327 ; 4 Pat. L. J. matter contemplated by it was in issue, itnpjies 

682 = 52 I. C. 33* *=*9*9 Pat. 343. Where a Suit necessarily the further fiction that it was adjudi- 

was dismissed on grounds of limitation, Ma cated upon. 8 M. L. J. 28 ; 26 M. 760. The 

finding was also recorded against the plaintiff to matter would be deemed to have been decided 

avoid a remand ip case the appellate Court took against the party omitting to allege it. 2 A. 100 ; 

a different view, the finding will not operate as 25 B. 189. But see 2 C. 171 ; see also 35 C. 975 

res Judicata. 47 M. L. J. 532=82 I. C. 485. where the correctness of the previous decision 

Where > suit is decided in favour of the defts. has been doubted. Wherein an inter pleader 

but there is a finding adverse to them that finding suit as among several widows of the last male 

la not res iudicata against them. 48 Cal. 460 holder the factum or validity of the adoption of 

47 M. L J. 487 ; II C. 3 01 ; 18 B. 597 ; 17 A. a son by one of the widows was not challenged, 

174 * 18 C. 647. It is not the law that where a the question must be heard to have been raised 
pUiptiff’s suit is dismissed, there is generally no and decided. 1 Luck. C. 733 It is only where 

res iudicata on the findings in his favour. 34 M the subject-matter of the two suits is the same 

L. J. 641=60 I. C. 397 ; 12 L. W. 277 ; 1 C. that the matter can be said to have been heard 

144 ; 10 M. 102. The deft, is entitled to appeal and decided. 24 C. 711, Such a question cannot 

against such findings. 47 M.633 = 20 L. W. 63= be treated as res iudicata unless there is a 

1924 Mad. 689 ; 47 M. L. J. 487 = <925 Mad. judicial determination expressed or implied on 

521. When a decree was based on independent the matter not put directly in issue. 28 C. 17 ; 

grounds and the adverse finding was not implied 1 Rang. 363 = 1923 Rang. 239. Where plaintiff 

in the decree, if would not operate as res judicata. claims title to certain property, he ought to put 

37 M. 25 = 21 M. L. J. 947. But where the forward all means of attack in his armoury. 72 

decision on an issue is necessary but the party I. C. 14 ; 20 C. 79=191. A. 234 ; 25 B. 189. 

against whom the finding is made could not See also 37 I. C. 119 ; 20 I. C. 290 = 19 A. 517 \ 

appeal, as the final decree is in his favour the 26 M. 645 ; 3 B. 137. Where the prior suit 

decision on that issue is res iudicata. 34 M. L. J. failed on account of omission to plead a family 
431 =24 C. 900, Such a finding may be appealed custom, a subsequent suit based on such custom 
against and constitutes res iudicata. 40 I.C. 771. is barred 47 A. 158=52 I. A. 100 = 48 M. L. J, 

The fact that a party against whom an issue is 64 = 1925 P. C. 55. Where the plaintiff had on 

found has no right of appeal does not affect the a former occasion sued for a certain relief on the 

rule of res iudicata. 34 M. L. J. 43 1 =45 I- C. strength of one title, he cannot afterwards claim 

975*’ >9 399 = 29 M. L. J. 535. the same relief on the ground of another title of 

CONSTRUCTIVE Res Judicata— a*#. IV. — which onthe former occasion he might have avail- 

As to the application of the principle of con- ed himself. 24 C. 83 ; 31 M. 385 ; 2 C. 252 ; 49 M. 

structive res Judicata, see 49 All. 592 = 25 A.L.J. L. J. 701 ; 25 A. L. J. 1035. It is not necessary 

437 = 101 I. C. 670 = A. I. R. 1927 All. 439 ; 24 to Put forward a claim and also an inconsistent 

A. L. J. 33=50 M. L. J. 1 (P. C.). The rejec- claim in the alternative In the same suit. 24 M. 

tion of a plea as having been raised too late L. J. 418 = 71 I.C. 1009 ; 29 A. 331 =34 I. A. 72 ; 

operates as res iudicata. 91 I. C. 683 = A. I. R. 52 I. C. 813 ; (1919) M. W. N. 287 , 72 I. C. 14 

1926 Cal. 511. Question of jurisdiction = 1923 Rang. 122 ; 35 Bom. 507 ; 47 A. 561 =- 

wrongly decided in previous suit, no objection 1925 All. 486 ; 107 I. C. no. A subsequent suit 

being raised— Decision operates as res iudicata . based on a claim of title, which the plaintiff, 

28 Bom. L. R. 879 *=98 I. C. 341 =A. I. R. 1926 owing to want of knowledge of it, could not put 

Bom. 481. Omission by judgment-debtor to forth as a ground of attack in a prior suit, is not 

Challenge liability where it does not affect decree barred under Expl. IV. 37 I. C. 119 ; 10 I.C. 

holder's position creates no estoppel. 71 I.C. 772. 991. Where a suit for money on the basis of a 

It i# not only necessary that the matter might contract for supply of boats at an agreed rate, 

hstve been a ground of attack or defence but also is decided against the plaintiff, he cannot bring 

it ought to have been so made. 60 I. C. 393. a subsequent suit to recover the same money as 

2 Pat. L. T. 285 ; 1 A, L. J. 498. A person is compensation for services rendered. 15 I.C. 374 = 

not bound to sue on an alternative cannot of 5 Bur. L. T. 95. A suit by a Hindu son to avoid 
action and failure to sue in the former suit does a sale in execution of a decree against his father 

not bar a subsequent suit. 103 I. C. 888= A. I.R. on the ground that the sale was tainted with im- 

1927 Nag. 322. Plea which might hurt need not morality* is barred by a similar previous suit on 

necessarily be raised in prior suit— No bar. 8 L. the ground that the property was joint family 

302 =28 Punj. L R. 432 =*A. I.R. 1927 Lah. 505. property. 65 I. CMfl = 1923 All. 23I. See also 

The question whether any matter ought to have 46 Mad. 13; = 72 L C. 207. Where a plaintiff 

been made a ground of attack or defence in a sued to eject a trespasser basing bis claim on an 

former suit defends upon the particular facts of ancestral right and failed therein, he could not 

each case. 200.79 = 19 I. A. 234. The prea bring another suit against the sam* deft, claim- 

sought to be raised in the second suit must also ing to be the heir of a certain person. 34 I. C. 
be directly relevant to the issue in the first suit. 456 = 0916)1 M. W. N. 286 ; 11 B. L. R. 158 
(1934) M. W. N. 666 ; see also 46 I. C. 929 ; 40 (P. C.) ; 31 M. 385. Omission to plead available 

C. L. J. 507. In a pre-emption suit, the pre* ground of defence would bar the deft* from 

emption is not bound to set up his own title in raising the same plea again in a subsequent suit, 
that alternative. 96 I. C. ;i =A*I.R. 1926 Otidh 5 Lah. L. J. 251 *=72 t C. Lah. Si; 

545* Deere* on Mortgage. Subsequent suit by 24 I. C. 2r 2 ; 31 C. 79 • do A. 81 ; 7 B. 272. 
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be determined irrespective of any provisions as to a right of appeal from the decision 


Thus, where a prior suit for possession is 
decreed on the basis of a gift, a subsequent suit 
.questioning the tide of the donor to make a gift 
is barred. 1 Luck. 78 = 1 01 I. C. 812 = A. I. R. 
1927 Oudh 234. A person brought into defend 
his rights in respect of one property in a suit, 
ought to set up his rights, if any, to the other pro- 
perties in the suit as well. (1917) M. W. N. 336 
**381.0.184. A deft, in a suit is under no 
obligation to avail himself of the right to claim 
a set off. 52 I. C. 850 = 28 M. L. J. 513 ; 49 M. 
L. J. 14 = 1925 Mad. 830. Or counter claim see 
24 L. W. 282=97 I. C. 488* A. I. R. 1926 Mad. 
1020. Where a suit for possession of property 
based on a lease alleged to have expired is dis- 
missed on the ground that the lease is not proved, 
a subsequent suit for possession based on owner- 
ship is not barred by res judicata . 22 M. 323 ; 
23 M. 629 ; 9 M. 251 — see also 23 L W. 58 =92 

I. C. 245 = A. I. R. 1926 Mad. 849 ; 4 M. 308 = 

8 b. 174 ; 63 I. C. 717 ; 3 Lah. L. J, 215. 
Where a suit for possession of certain property 
by the plaintiff treating the defendant as his 
tenant, is dismissed on the finding that the rela- 
tionship of landlord and tenant did not subsist, 
a second suit by the plaintiff alleging that he was 
a reversioner entitled to the properties, is not 
barred by res ; ndtcata. 52 I. C. 813. (1919) M. 
W. N. 287. 1 Luck. C. 277= A. I. R. 1927 Oudh 
341 ; 23 L. W. 23 = A. I. R. 1926 Mad. 234. So 
also where A sues B for redemption of an alleged 
mortgage but fails to prove the mortgage and 
the suit is dismissed, he can sue again as owner. 
35 B. S°7- Separate suits for possession ahd 
mesne profits against same defendants are main- 
tainable though the claim for mesne profits might 
have been joined in the previous suit. 26 Bom. 
L. R. 288=80 I. C. 259. See also 25 A. L. J. 
425. Where one suit for partition of some of the 
joint family properties was brought and disposed 
of, another suit for partition of the remaining 
properties is barred. 44 M. L. J. 652. First suit 
as K ittima adopted Second suit as apatitha 

son barred. 105 I. C. 586 = 5 Rang. 565. First 
suit barred on exclusive title — Joint possession 
with certain relatives ordered — Second suit on the 
ground that those relations had already released 
their rights barred. 24 L. W. 812 =99 I.C. 525 = 
A. I. R. 1927 Mad. 120. Widow impleaded as 
legal representative in mortgage suit— Widow’s 
individual rights not raised — Subsequent suit for 
declaration of widow’s rights barred. 5 Bur. L. 

J. 114*= A. I. R. 1926 Rang. 191. Prior suit for 
specific land based on exclusive title — Subse- 
quent suit for partition and possession of share 
— Not barred. 24 L. W. 453^(1926) M. W. N. 
724*= A. I. R, 1926 Mad. 1128. 

PRINCIPLE OK CONSTRUCTIVE RES JUDI- 
CATA APPLIES TO SUITS ON MORTGAGES.— 
In a mortgage suit, all claims relating to the 
mortgage right up to the end of the proceedings, 
must be determined and a defendant who omits 
to put forward a counter-claim cannot being a 
subsequent suit for recovery thereof. 60 I. C. 
2*6«i2L. W\ i73»i 6LA. 107*26 B. 661. 
The mortgagor obtaining possession in a redemp- 
tion suit by him cannot subsequently sue for pro- 
fit! realised by the mortgagee for a period prior 
to the date of delivery of possession, 30 A. 36. 

18 


Where mortgagee has failed in a suit for rederop* 
tion to obtain, an order for sale of a mortgaged 
property on failure of payment by the mortgagor 
of the mortgage amount within the time fixed 
for payment, he cannot afterwards bring a sepa- 
rate suit for sale upon his mortgage. 13 B. 567, 
See also 7 Lah. 40 = 27 Punj. L. R. 209 = 94 I.C, 
27 = A. J. R. 1927 Lah. 162. Where in a 
suit by a prior mortgagee the pusine mort- 
gagee is also impleaded as party and a decree 
is passed directing the sale of the property, the 
persons claiming under the parties to a previously 
puisne mortgagee is not debarred from enforcing 
his mortgage in a subsequent suit. 42 M. 90*35 
M. L. J. 639 ; see also 1 Luck. 25 A prior mort- 
gagee who is impleaded in a suit on a subsequent 
mortgage, but whose mortgage is not impugned 
has a paramount title outside the controversy of 
the suit and is not bound to set up his mortgage 
as a defence. 47 C. 662 =47 I. A. 11 =32 M. L. J„ 
424 (P. C.) ; 33 A. Ill ; q I. c. 158 ; 24 I. C. 
42 ; 18 C. W. N. 1013 ; 58 I. C. 33 ; 1 Pat. L. T. 
629. But where it is sought to displace his prior 
title and to postpone it to the title of the plaintiff, 
it is the duty of the prior mortgagee to prove his 
title and if he fails to do so, the decision in the 
suit will operate as res judicata against him. 2 
P. 435 = 4 Pat. L. T. 108. Where in consequence 
of the failure of the prior mortgagee to claim 
priority under his mortgage, a decree for sale 
follows, in purusance of which the properties are 
sold, he could not thereafter enforce the claim 
under his prior mortgage. 39 C. 527 = 22 M. L. J. 
468; 34 A. 599 = 10 A. L. J. 244 = J9 C.W.N. 947. 
If being a party to a suit on a mortgage prior to 
his own, he omits to claim his right to redeem 
such prior mortgage, he cannot afterwards sue for 
that purpose on the mortgage he has omitted to 
plead. 24 A. 429 (P. C.) ; see also 31 C. 428 ; 20 
A. no (F. B . ) ; 26 M. 776. A subsequent mort- 
gagee claiming title as owner of a portion in a 
prior mortgage suit may set up his title in a 
separate suit as the question cannot be raised in 
the former suit. 16 A. L. J. 639 ; 46 I. C. 559* 
40 A. 584. On this point see also 25 L. W. 238 = 
38 M. L. T. 20 = A. I. R. 1927 Mad. 301=52 
M. L. J. 52. 

“ Same Parties. — A judgment not inter 
partes or in rem is not res judicata in a subse- 
quent suit though it may be received as evidence. 
14 I. C. 66. The matter decided in a previous 
suit is res judicata only as against those who had 
been parties to the previous suit. 33 A. 493*26 
C. 428 ; 54 I. A. 238=54 Cal. 770=31 C. W. N. 
1063 = 101 I.C. 873 = A. I. R. 1927 P.C. 128*53 M. 
L. J. 123 (P. C.) ; 103 I.C. 858 = 9 Lah.L.J. 270. 
Where some of the defendants in a previous suit 
do not appear and are exempted from plaintiff’s 
claim the decision in it does not operate as ret 
judicata . 1 A. L. J. 363 ; 12 C. 580. Appeal by 
several parties— Death of one pending appeal— 
Legal representative not brought on record— 
Common decision — Binding nature of, on legal 
representative. (1927) M. W. N. 426. A decision 
arrived at in a prior suit is not resjuditata 
against a person who was merely a nominal de- 
fendant in the previous suit. 35 I. C. 543*12 C. 
580 ; 25 B. 589 ; 27 A* 59. Res judicata operates 
against a person who took an active pari in the 
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litigation in contesting the claim of the plaintiff 
notwithstanding the fact that he was described as 
a Pro forma defendant, at C. L. J. 157-27 I. C. 
954 = 19 C.W.N. 1280 ( 14 B. 176 ; 14 B. 4°8 dlst.) 
*85 I. C. 953*1925 Cal. 985. As to the appli- 
cation of the principle to pro forma defendants see 

23 I.C, 381=45 I.C. 318. A proforma defendant 
in a suit would be as much bound by the decision 
therein as any other defendant (1917) M. W. 

^36 = 38 I. C. 184 = 44 I.C. 546. But see 39 
B. 29 **26 I. C. 444. A party unnecessarily 
impleaded the previous in suit is not bound by a 
decree therein. 44 A. 428=66 I. C. 62 ; see also 5 
O. W. N. 510. Where a suit for declaration of 
title to an office is dismissed, a subsequent suit 
against another party for recovery of money 
alleged to be due to the person entitled to the 
office is not barred by res judicata . 44 M. 778 = 
41 M. L. J. 223. A decree for partition in a suit 
instituted by one member of a joint family 
impleading the others as parties is res judicata 
between all the sharers who are parties to the suit. 
M.L.J. 76 = 24 I. C. 294 = 0914) M. W. N. 
48. A decision against a mortgagor is not 
inding on a mortgagee whose title under the 
mortgage arose prior to the suit deceased against 
the mortgagor. 40 B. 679=36 I. C. 443 ; so also 
in the case of a donee of land. 35 B. 297. A 
lessor cannot be considered as a party claiming 
under his own lessee and the dismissal of the 
latter's suit for ejectment does not bar the present 
suit for ejectment by the lessor. 29 Bom, L. R. 
274 = 101 I. C. 340 = A. I. R. 1927 Bom. 270 ; see 
also in the case of creditor and debtor. 105 I. C. 
647 = 32 C. W. N. 248. Party who is privy to a 
decree is bound by the decree whether he has 
notice thereof or not. 53 I. C. 143. Decision 
against a reversioner is not res judicata against 
another. 43 A. 558=63 I.C. 524 As to how 
far, the decision in a suit by one reversioner for a 
declaration that an adoption or alienation by a 
Hindu widow is invalid, is binding on other 
reversioners, see 29 M. 390 (F. B.) ; 27 M. 588. 
The dismissal of a suit by a Hindu father to set 
aside an alienation of a joint family properties or 
the ground of undue influence and fraud is no 
bar to a suit by the sons to set aside the aliena- 
tion on the ground that it is not for a binding 
family purpose. 47 I. C. 192 = 35 M. L. J. 451. 
When both parties to a subsequent litigation a 
claim through the same party in the prior suit, 
there Is no bar of res judicata. 78 I. C. 65 ; 30 C. 
556. A decree for ejectment by the landlord 
against one of several joint tenants of a holding 
does not bind the other tenants. 16 I. C. 698 = 

24 M. L. J. 79. 

EXPL. VI .- -See 28 M. 457 (F. B.) ; 13 C. 352; 
33 A* 493. For cases where the Expl. cannot 
apply, see 30 M. 185 ; 33 A. 493. As to the appli- 
cability of the section, see 52 M. L. J. 64 f . The 
expression “ private right claimed in common ” 
in Expl. VI. extends- also to village communal 
rights. 31 M.L.J. 26 = 35 I*C. 116 ; 6 C. 49. But 
see contra . 101 I. C. 58 = A.I.R. 1927 Mad. 645 = 
52 M. L.J. 641. To attract the operation of Expl. 
VI, the former suit need not have been instituted 
with leave of court. 31 M. L. J. *6*»35 I.C. 116 ; 
*7 L. W. 2*6** A. I. R. 1928 Mad. 77 = 54 
M.L.J; 8 (F. B.); but see 43 M. 427** 38 


M. L. J. 493 ; 49 I. C. 796 ; 8 M. 496. There is 
no bar if the prior suit is compromised. I. L. T. 
40 C. 19=9 Pat. L. J. 65 =27 L. W 339 = A. I. R. 
1928 P. C. 16 (P. C.). Prior suit by joint family 
manager acting on behalf of minor members — 
Decree therein bind members. Set 54 I. C. 122 = 
51 Bom. 450 = 45 C. L. J. 504 = A. I. R. 1927 
P. C. 56 = 52 M. L. J. 472 (P. C.) ; A. I R. 1926 
All. 201. A decree obtained by a trustee on 
behalf of the trust is binding also on all persons 
interested in the trust. 46 A. 657. A suit for 
setting the amount of Kattubadi from an 
Agraharam is one in which all the agraharamdars 
are necessarily interested and the decision is 
binding on all agraharamdars. 43 M. 427=38 
M. L. J. 493. Where a suit instituted bona fide 
in respect of a public right claimed in common 
was dismissed, a subsequent suit by two others in 
respect of the same right is barred. 36 A. 424. 
Where a suit by a reversioner brought in, a re- 
presentative capacity that an alienation made by 
a Hindu widow in possession is without legal 
necessity is decided after a fair contest in the 
absence of fraud and collusion the deem will be 
binding on the whole body of the reversioners. 
44 A. 19 = 79 I.C. 484. See also 103 I. C. 454=28 
Punj. L. R. 369. But see 95 I.C. 178 = A. I. R. 
1926 All. 573 which holds that one rever- 
sioner does not represent the whole reversionary 
body, and so a finding against one does not bind 
another. (A. 1. R. 1926 P. C. 247 Ref.) Where 
in a previous* suit against the adoptive mother, a 
decision is given that she possessed no authority 
to adopt, it is binding on the adopted son, though 
he may have been adopted by her subsequent to 
the decision and could have been no party to the 
previous litigation. 1 Luck. C. 733. 

Representative Suit.— As to what is a 
representative suit and how to decide whether it 
is one or not ; see 27 L. W. 769 = A. I. R. 1928 
Mad. 445=54 M. L. J- 587. A judgment a 
benamidar operates as res judicata against the 
real owner. 15 M. 267 ; 4 A. L J. 689; 18 A. 69 = 
22 B. 679 A decree against a shebait as repre- 
senting the idol is binding on bis successor in the 
absence of fraud or collusion. 42 C. 440 = 19 C. 
W. N. 521 = 18 I. C. 394 = 17 C. W\ N. 964. 
Also decrees against holders of similar offices as 
trustees , karnum , etc. 11 M. 191 ; 12 M. 235=9 
B. 198 ; 29 B. 96 ; 39 C. 887. So also a decision 
against a Karnavati of a Tarwad is res judicata 
against the junior members of the Tarwad. 44 
M. L. J. 443 = 17 M. 214 = 30 M. 215. Dismissal 
of a suit brought by the managing member of a 
joint family is a bar to a subsequent suit by a 
junior member who had been a proforma deft, in 
the former suit, in respect of the same property 
and on the same cause of action. 41 A* 359=18 
A. L. J. 326. A creditor is bound by an adjudica- 
tion against his debtor on his title to property in 
the absence of fraud, collusion, etc., 38 M. L, J. 
266=54 L C. 565. Decision against Official 
Liquidator in the winding up is conclusive on all 
parties represented by him. 43 M. 550 = 32 
M. L. J. 444. A decree fairly and properly 
obtained against a Hindu widow limited owners 
in the absence of fraud or collusion, is binding on 
the reversionary heir. 40 A. 593 *» 36 M.LJ. 597 = 
43 B. 249 ; 35 C* L. J, 348^68 I. C. 322=49 C. 
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. Explanation III.'— I The matter above referred to must in the former suit have 
been alleged by one party and either denied or admitted, expressly or impliedly, by 
the other. 


4$ “25 c. W. N. 585 “46 I. C. 162 « 3 Pat. L. J. 
426. The principle does not apply to compromise 
or an award decree. 45 C. 590 « 34 M L. J, 298 = 
43 B. 249, 365 ; 38 C. 369 ; 29 A. 239. Where 
the compromise is due to collusion on the part of 
the widow a suit by the revisioner is not barred. 

2 1 I. C. 605 = 1 1 A. L. J. 574. Where an alienee 
!from a widow of the last owner gets a declaration 
of the validity of his alienation against the 
mother who is the next reversioner, the decision is 
bidding on the male reversioners. 34 M.L.J. 319 = 
42 I. C. 540. A Hindu widow cannot be deemed 
to represent her husband’s estate so as to bind 
the reversionary heirs of her husband in relation 
to anything which she may have done herself to 
the prejudice of these reversionary heirs. 53 I. C. 
761. A decree given against a Hindu widow on a 
ground personal to herself and on her admission 
in the prior litigation is not binding on the rever- 
sioner. 21 Bom. L. R. 837 = 43 B. 869. In a litiga- 
tion which is personal to a widow, the widow 
does not represent the estate fully so as to bind 
reversioners. 42 B. 69 = 43 I. C. 233. As to when 
a litigation can be said personal to the widow, 
see 73 I. C. 284 = 18 L. W. 491. Successor of 
shebait when bound by decree against predeces- 
sor in shebaitship barred. 42 C. 244 = 27 M, L. J, 
100 (P. C.). 

Decrees against minors.— S. ii does not 

bar a suit if plaintiffs who were minors were not 
adequately represented in a prior suit. 39 B. 29 = 

22 I. C. 673. See also 6 P. 388 = 8 Pat. L. T. 
730 = A. I. K. 1927 Pat. 271. A compromise 
involving a minor without the court’s sanction 
does not operate as res judicata . 36 B. 53. Where 
the guardian ad litem is guilty of negligence, the 
decree will not operates as res judicata 
against the minor. 53 l.C. 412 ; 27 M. L. J. 486 = 
26 I. C. 16 = 25 M. L. J. 379 = 21 I. C. 15 = 19 B. 
57 1 ; 22 C. 8. An omission to rely upon a judg- 
ment in support of a plea of res judicata is not 
such negligence as would get rid of the bar of 
res judicata. 47 M. L. J. 700. Nor an omission 
to produce some evidence which existed and 
which might have been produced. 4 O. W. N. 
748 = 105 I. C, 59 = A. I. R. 1927 Oudh 354. A 
guardian is not bound contest a suit to which 
there is no good defence. 47 M. 476 = 46 M. L. J. 
291. Where guardian is not guilty of fraud nor 
!his interests adverse. 9 L. W. 479=51 I. C, 724 

RES JUDICATA AS BETWEEN CO-DEFENDANTS. 
— The doctrine should be applied to co- defen- 
dants with great caution. 25 C. L. J. 322 = 21 
C. W. N. 639 ; 51 I. C. 997. To constitute res 
judicata between co-defendants it is necessary 
there should be ( 1) conflict of interest, (2) adjudi- 
cation should be necessary to give appropriate re- 
lief to plaintiff. 33 M. L. J. 740 ; 17 A, L. J. 225; 
jj L. W. 104 ; 4 Bur. L. J. 250 = 1926 Rang. 75 ; 
97 I. C. 205 “A. I. R. 1926 P. 478 ; 96 I.C, 406 = 
A. 1. R. 1926 Sind . 282 1 30 C. W. N, 4iS-=94 
I. C, 235=44 C. L. J. 399 = A. I. R. 1926 Cal. 
A68 ; ATI. R. 1927 All. 365 i IQ3 I* C. 701 ; 
.A. I. R. I927 Mad. 50. Where an adjudication 
between the defendants is necessary to give the 
appropriate relief to the plaintif, the adjudica- 
tion will be res judicata as between the defen- 


dants, if there is a conflict of interests amongst 
them, and a judgment defining the real rights ^nd 
obligations of the defendants inter se. 11 B. ai6 ; 
26 A. at p. 442 (F. B ) ; 22 B. 245 ; 25 B. 74 ; 18 
A. 65=22 A. 386 ; 47 B, 534 ; 46 A. 220 = 38 B. 
438. See also 2 Lah. 88=62 I. C. 665 = 3 Lah. 
L. J. 223 ; 92 I. C. 131 =A. I. R. 1927 Lah. 112. 
Where in a suit brought against the mortgagor 
and mortgagee by a thitd party, a finding is given 
that the mortgagee is entitled to add the amount 
spent by him in defending his title, to his mort- 
gage money and recover it when the mortgagor 
seeks to redeem the property, the finding con- 
stitutes res judicata in a subsequent suit for 
redemption. 1 Luck. 367 = 29 O. C. 336 = A. I. R. 
1926 Oudh 281. A finding against a defendant 
who is not a necessary party is not res judicata . 
25 B. 589. Where a defendant is ex parte , it can- 
not be said that there has been an active contest 
between him and another defendant who is not 
ex parte . 14 M. 324 ; 57 I. C. 252. Where in a 
partition suit . none of the parties claimed or 
resisted partition except the plaintiff, any ques- 
tions regarding partition which might thereafter 
arise between defendants remains open to be 
decided. 47 B. 534. See also 96 I. C. 406= A. I. 
R. 1926 Sind 282. 

Res judicata as between the co-plain- 
tiffs. — A finding to become res judicata as be- 
tween co-plaintiffs must have been essential for 
giving relief against the defendant. 36 B. 207. 
It must be also on points actively contested be- 
tween co- plaintiffs. 38 I. C. 213 ; (1917) M- W. 
N. 14. There must also be conflict of interest 
between persons ranged as co-plaintiffs. 70 I. C. 
232 = 1521 Pat. 369. On the point see also 17 
I. C. 205 = 14 Bom. J^. R. 854. See also 21 M, 8 = 
36 B, 207 = 31 M. L. J. 77. 

Litigating under the same Title.— -A 
person who litigates a suit as the representative 
of a deceased deft, and who afterwards files a 
suit in respect of the same subject-matter in bis 
own right, does so in a different capacity and is 
not affected by the rule of res judicata . 17 C. 
57 ; see also 5 M. 239. It cannot be said for the 
purpose of the section that a decision on a plea 
of lus tertii is a decision between the parties 
litigating under the same title when th e jus 
tertii is put forward and actually relied on in a 
later case by the third person. 50 M. 877 = 26 
L. W. 115 = 104 I. C. 468 = A . I. R. 1927 Mad. 
844 = 53 M. L. J, 864. A decision against a per- 
son in his individual capacity does not bind his 
successor in the office of trustee of an endowment. 
24 C, W. N. 690 = 47 C. 866 ; see also 69 I. C. 
528. Where the plaintiff in a subsequent suit 
sues under a title different from the one he 
endeavoured to support in a' prior suit, the deci- 
sion in the prior suit will not be res judicata. 
55 L C. 767=31 C. L. J. 163. See 9 C. 945 = 19 
L.W. 369=1924 Mad. 576. A! suit under S. 9a, 
C. F- Code, for a scheme is pot barred by a 
prior suit by them in which this defendant was 
held to be hereditary trustee. 43 M. L. J. 448. 
Dismissal of a suit by. the members of a com- 
munity to assert their personal rights is no bar to 
a subsequent suit by them as representatives of 
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Explanation JV»-^ Aay matter which might and ought to have been made 
ground of defends or attack in such former suit shnii be deemed to have been a matter 
directly and substantially in issue in such suit. 


the community to establish the right of the 
community. 18 A. L. J* 150 ; see also 3 O. W. N. 
64s *=97 t- C. 853 = A. I. R. 1926 Oudh 578 = 

1 Luck. 489. 

COURT MUST BE COMPETENT TO TRY THE 
SUBSEQUENT Suit.— T he section applies only 
when the court whose decision is cited as res 
judicata is competent to try the second case. 
1 A. L J. 503. See also A. I. R. 1925 Mad. 1270 ; 
91 I. C. 1026 — A. I. R. 1926 Cal. 603; 43 
C. I,. J. 606 = A. I. R. 1926 Cal 1053. The 
u Competent ” Court is the Trial Court and it 
does not affect the question whether the decision 
is that of an appellate court. 44 A. 712 = 34 I. C. 
581 = 21 M. L. J. 57=9 L C. 656 ; 5 C. 832 ; 30 

B. 220 ; 23 C. 415 ; 35 356. Set also 49 All. 

543 = 100 I. C. 601 *= A. I. K. IQ27 All. 297. The 
fact that in the two suits appeals may He in 
different courts does not affect the application 
of the rule. 1924 Lah. 644=32 A. 67. See also 
99 I. C. 299 = A. I. K. 1927 All. 189. Court 
which decided the former suit must have been 
competent to try and decide not only the parti- 
cular matter in issue in the latter suit but also 
the latter suit itself in which the issue is subse- 
quently raised. 45 B. 805=58 I. C. 576=51 I. C. 
127 ■*29 C. L. J. 237 = 29 C. 707 (P. C.). See also 
35 553 i 25 A* *38 ; 25 C. 571 ; 35 C. 356. In 

determining the jurisdiction of the court which 
decided the former suit regard should be had to 
the jurisdiction on the date, not of the subsequent 
suit, but of the former suit 19 C. W. N. 128 ; 
27 I. C. 954 ; 10 C.697 ; 11 C. 153 ; 15 M. 494. 
Court which at date of the institution of the first 
suit at jurisdiction to try the subsequent suit but 
was deprived of such jurisdiction before it pro- 
nounced judgment in the first suit, is a “ Court 
of jurisdiction competent to try such subsequent 
suit ”. 42 M. 702=37 M. L. J. 248 = 40 I.C. 587 = 
6 L. W. 10. If the court which passed the decree 
in the first suit is competent to try the subsequent 
suit, it is immaterial that it is prevented from 
entertaining the subsequent suit by reason of the 
existence of another Court with preferential juris- 
diction. 28 B. 338; 27 M. 63 ; 29 M. 65. See also 
54 Cal. 114 = 44 C. L. J. 467 = A. I. R. 1927 Cal. 
216. A plaintiff cannot evade the provisions of 
this section by joining several causes of action 
against the same defendant, in the subsequent 
suit and Instituting it in a court of superior juris- 
diction. 28 C. 72 ; 22 A. L. J. 745 ; 1924 A. 849. 
Or by intentionally inflating the claim. See 23 L. 
\V. 653 = A. I. R. 1926 Mad. 829=51 M. L. J. 
630 ; 28 Bom. L. R. 879 = A. I. R. 1926 Bom. 481. 
If any specific question be within the jurisdiction 
of the court which decided it in the previous suit, 
the trial of it is barred though the whole suit is 
beyond the jurisdiction of the former court. 21 I. 

C. 15 -25 M. L. J. 379 » 42 I. C. 657. Nor can the 
plaintiff deliberately over value the subsequent 

1 suit to get rid of the bar. 39 }. C. 551 = 1 Pat. L. 
W. 418. Judgment of a Court of British India 
In respect of property situated In a Native State 
could not operate as res judicata in the court of 
die Native State, as It is not competent court. 20 
C.W.K. 1213=36 I.C. 710*37 A. if tt A. L. J. 
1074. The tin rm ‘ competent jurisdiction * has re- 


gard to the subject-matter as well as the pecuniary 
limit. 17 M. 273 ; 13 B. 224 ; 29 M. 65 ; 24 M. 
444. Judgment of a court on issues which it is 
not competent to try could not operate as res 
jttdicata in a subsequent suit involving the same 
issue. 37 B. 563 ; 20 I. C. 557. A decision of a 
Court of Small Causes on a question of title is 
not res judicata . 3 M. 192 (F. B.) ; 80 I. C. 724 

11 C . 301 ; 12 I. A. 23. The decision of a Small 
Cause Court in a suit for rent tenant was a per- 
manent does not operate as res judicata in a sub- 
sequent suit on the regular side, even though the 
Small Cause Judge had jurisdiction to decide 
the latter suit. 48 B. 541. Where a suit of the 
nature cognizable by a Court of Small Causes is 
tried as a regular suit, the decision operates as- 
res judicata even though it is not appealable. 41 
A. 54 = 47 I. C. 837. But see also 98 I.C. 176 = A. 
I. R. 1927 Mad, 96, A Small Cause Suit transfer- 
red to a munsif retains its character as such and 
his decision does not bar subsequent suits not 
cognizable by the Small Cause Court. 26 I.C. 56 = 

12 A. L. J. 853. A Probate Court is not a com- 
petent to try an ordinary suit for title and its deci- 
sion is no bar to a suit in the Civil Court. 15 C. 
W. N. 1021 = 10 I. C. 434 = 13 C. L. 1. 547 ‘ 20 
C- 888 ; 34 B. 589. A probate court’s findings 
about rights and titles of parties are only inciden- 
tal. 15 C. W. N 1021 =13 C. L. J. 547. But see 
also 21 M. L. J. 485 =9 I. C. 613. A finding by a 
probate court in contentions proceedings operates 
as res judicata between the parties thereto. 38 B. 
309=23 I.C. 325. See also 31 C. W. N. 898 = 46 
C. L. J. 596 = 100 I.C. 510 = A. I. R. 1927 Cal. 
421. The decision of Revenue Court in a suit 
exclusively triable by it binds the Civil Court, 
though the subsequent suit could not be brought 
in the Revenue Court. 43 M. 859 = 39 M. L. J. 476 
— see also 3 O. W. N. 210 = 93 I. C. 62 = A. I. R. 
1926 Oudh 205 ; 93 I.C. 374 = A. I. R. 1926 Oudh 
348 ; A. I. R. 1926 Oudh 181 ; A. I. R. 1926 Cal. 
369 ; 91 I. C. 528 = A. I. R. 1926 Lah. 178; A. I. 
R. 1926 All. 34. See also 3 O. W. N. 210 = 13 O. 
L. J. 496 = A. I. R. 1926 Oudh 205 ; 19 A. 101. 
Where in a suit under S. 105 of thq B.T. Act, be- 
fore the Revenue Officer, the question of the main- 
tainability of the suit on the ground of jurisdic- 
tion was raised and adjudicated upon, and it was 
not appealed against the decree of the Revenue 
Officer cannot be attached in a subsequent suit in 
a Civil Court. 3 C. W. N. 974 = 97 I. C. 702= A. 

I. R. 1926 Cal. 1 180. The decision by a Revenue 
Court on a question of title is no bar to the same 
question being litigated in the Civil Court. 46 I.C. 

13 ; 34 I. C. 354. A decision on a question of 
tenancy by a Rent C6urt is not res judicata in a 
subsequent suit for declaration of title'. 2 1 A. L. 

J. 476 = 1924 All. 163. But when a Revenue Court 
is invested with the powers of a civil court regard- 
ing a particular class of cases, ijs decision on a 
question of title will operate as Res judicata. 18 
A. 59 ; 18 A. 270 (F, B.) ; 29 C. 252. It would 
not be res judicata of the Revenue Court Is not 
so invested. 26 A. 601. See cdf* 33 A. 453 = 29 A 
60 r. A revenue court’s decision in a rent suit 
declaring a tenant’s status bats a subsequent suit 

.to the Civil Court for declaring the tengqt as an 
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BxplanatmnV, — Any relief cleaned hi the plaint, which is not expressly granted 
by the decree, shall, for the purposes of this section* be deemed to have been refused. 

Explanation VI . — Where persons litigate bona fide in respect of a public right 
or of a private right claimed in common for themselves and others, all persons interest- 
ed in such right shall, for the purposes of this section, be deemed to claim under the 
persons so litigating. 

12. Where a plaintiff is precluded by rules from instituting a further suit in 

respect of any particular cause of action, he shall not be 
Bar to urther suit. entitled to institute a suit in iespect of such cause of ac- 

tion in any Court to which this Code applies. 

13. A foreign judgment shall be conclusive as to any matter thereby directly 
adjudicated upon between the same parties or between 
parties under whom they or any of them claim litigating 
under the same title except — 


When foreign judgment not 
conclusive. 


occupancy tenant. 42 A. 191 ; 58 I. C. 772 ; 71 I. 
C. 307 "50 C. 79 = 1923 Cal. 433. But see 100 I. 
C. 851 — A. I. R. 1927 Oudh 183 where the under 
proprietary rights of the tenants were in question. 
The decision of a Revenue Court on a question 
as to the existence of the relationship of landlord 
and tenant cannot operate as res judicata in 
subsequent suit in ejectment and for declaration 
of title, in a civil court. 30 C. 339=25 A. 138 = 
26 A. 468 = 26 A. 6of. But see 13 M. 287 = 33 A. 
453=8 A. L. J. 341. See also 37 A. 280= 13 A. L. 
J. 326 = 41 A. 319 = 49 I. C. 591- 

Effect OF APPEAL.-When a judgment of 
a Court of First Instance is appealed against, it 
ceases to be res judicata^ 11 A. 148 ; 61 (F.B.).; 
24 C. 616 ; 39 C. 925 and if the appellate Court 
declines to decide that issue and disposes of the 
case on other grounds, the judgment of the first 
Court on that issue is not a bar to a future 
suit. 6 B. no • 5 C. L. J. 653. As to the effect 
of appeal with some only of the defendants as 
respondents, s*e A. I. R 1927 (P. C .) 252=6 R. 
29 = 55 I. A. 7=54 M. L. J. 88 (P.C.). When an 
appeal is preferred against the finding of an issue 
and the appeal is disposed of on other points, the 
finding of the lower court cannot operate as res 
judicata 27 I. C. 959 = 28 M. 338. Where in ap- 
peal, permission is granted to withdraw a suit 
with liberty to file a fresh suit, the order of the 
trial court on the merits ipso facto falls to the 
ground and hence cannot operate as res judicata . 
74 I. C. 894 ; 40 M. 259=32 M. L. J. 477=37 I. 
C. 414 = 22 I. C. 218, Such an order though 
erroneous and-un justifiable is not void or one 
made without jurisdiction and consequently the 
prior suit is not ns judicata. 3 1 C. L. J. 482 =24 
€, W. N* 7 23 (F. B.) ; 32 M. L. J. 434 = 4° I« C. 
61 1. But the contrary has been held ih 46 I. C. 
3aa«3 L.J. 404 ; 44 C. 367 = 230. L. J. 489 
=33 LC. 670 = 20 C. W. N. 1000. The dismissal 
or withdrawal of an appeal has the same effect 
As a decision on the merits and leaves the finding 
of the trial court final. 22 A. I,. J. 365 = 78 I. C. 
-677- Where pending a Privy Council appeal the 
matter is Compromised and the. appeal withdrawn, 
the decree of the High Odurt becomes final, 6 
M,43- A decision in the previous suit is final 
though an appeal is pending against the same in 
thd Privy Council. 4 Rang. 8 = 95 I. C. 104 = 
4, I, R. 1026 Rang. 12a. 

CORtfpCTRb SUITS ..—Decrees In oplv one ap- 
ipeal against one preferred— Eff feet' of A, I, R. 
1926 Mad. 378 ; see also 102 I. C. r^i =4 O. W. 


N. 297 ; 105 X. C. 850=9 L. L. J. 526 ; A. I. R. 
1927 Lah. 98 ; 8 Lah. L. J. 136 = 93 I. C. 1014 = 
27 Punj. L. R. 203. 

CROSS-SUITS. — One decided after the other— 
Decision in the former is res ludicata in the latter 
96 I. C. 694. See also 8 Lah 384 = 104 I. C. 849 = 
A. I. R. 1927 Lah. 289 (F. B.). 

RECOVERING Suits.— for rent, notm judi- 
cata as to amount of cess. A. I. R. 1927 Pat. 58, 

PROOF AND Practice.— T he judgment plead- 
ed in bar of the suit must be strictly proved. 31 
M. L. J. 311 = ^5 I.C.421. The original plead- 
ings and should be filed to sustain a plea of res - 
judicata. 47 C. 662; 38 M. L. J. 424 (I*. C.). 
Judgments which do not operate as res judicata 
may be used as evidence. See 22 I. A. 60 ; 24 I. 
A. 10 ; 12 A. 1 ; 25 M. 300 (F. B.) ; 28 C. 109. 

See. 13. Effect of Foreign Judgment.— 
Every issue decided by the foreign epurt is not 
binding on the British Indian Court. The expres- 
sion “ matter directly adjudicated upon ” in the 
section should be held to include the right set up 
by the plaintiff limited only to the particular re- 
lief granted or refused. A. I. R. 1928 Mad. 327 = 
108 I. C. 305 = 54 M. L. J. 479. Bar to a suit 
upon the same cause of action. But a suit upon 
it lies in a British Indian Court. 6 M. 273 = 7 M. 
164 ; 24 B. 86 ; 22 C. 222 (P- C.). See also 13 B. 
224. Has no force or authority as such in British 
India, but may give a cause of action for a suit 
to obtain the same relief in British India. 20 C. 
W. N. 1213=36 I. C. 710=31 M. L. J. 563 (P. 
C.). Section is not confined in its application to 
plaintiffs suing on foreign judgments. A defen- 
dant is equally entitled to non-suit the plaintiff on 
the basis of a foreign judgment. A. I. R. 1928 
Mad. 327 = 108 I. C. 305=^4 M. L. J. 479. A 
Court which entertains a suit on a foreign judg- 
ment cannot enquire into the merits of the origi- 
nal action or the propriety of the decision. 46 A. 
119=21 A. L. J. 890=1924 A. 161. See also 28 
C.fi 4U l°7 I. C. 352=47 C. L. J, 263 (P. C.). A 
foreign judgment cannot directly affect fend situ- 
ated in British India. 19 M. 527. As to the effect 
of adjudication of insolvency in a foreign Court, 
see 2 3 M. 458. The judgment of a foreign court 
obfcined on a decree of a court in British India 
is no bar to the execution of the original decree. 
7 C, 82. Where a judgment falls under, any of 
the exceptions no judgment on them can.fes pass- 
ed in a British Indian ( Court. 50 Mad. 261 = 100 I. 
C. 5^5 = A. I. R. 1927 Mad, 265 =52 M, I*. J. 24° 
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(а) where it has net been pronounced by a Court of competent jurisdiction ; 

(б) where it has not been given on thfc merits of th^ case ; 

(c) where it appears on the face of the proceedings to be founded on an in- 
correct view of international law or a refusal to recognise the law of British India in 
cases in which such law is applicable ; 

( d ) where the proceedings in which the judgment was obtained are opposed 
to natural justice ; 

( e ) where it has been obtained by fraud ; 

(/) where it sustains a claim founded on a breach of any law in force in 
British India. 


01 . (ft). JURISDICTION OF FOREIGN COURT. 
—A British executing Court has jurisdiction to 
see whether the foreign court had jurisdiction to 
pass the decree in question. Scope of Ss. 13 and 
14 considered. 39 M. 24 = 27 M. 1. J. 535 (F.B.) 
= 40 B. 551 =36 I. C 363 = 18 B. L. R. 486. The 
deft, must either be a subject of the foreign state 
or reside in it, at the date of suit where the 
claim against him is of a personal nature. 37 M. 
163 = 24 M. L. J* 619 ; 22 C. 222 (P. C.) ; 26 C. 
931 ; 24 B. 77 ; 20 M. 112; 32 M. 469. In actions 
relating to the recovery of the office of trustee- 
ship the court of competent jurisdiction is the 
court of what may be called the domicile of the 
trust. A- I. R. 1928 Mad. 127 = 108 I. C. 305=54 
M. L. J. 479. Where the judgment is that of a 
Court in England and the defendant resides in 
British India, the decree is not a nullity. 28 C. 
641. If the deft, submits to the jurisdiction of a 
foreign Court and takes the chance of a judg- 
ment in his favour, the decree is binding. 39 M. 
733 = 30 M. L. J. 148=32 I. C. 597. See also 37 

M. 163 ; 24 M. L. J. 619 ; 15 M. 82 ; 30 M. 292. 
But if he appears not voluntarily but under duress 
or coercive process, the decree cannot be binding. 
39 M. 733 = 30 M- L. 1.148 = 32 I. C. 597* A 
submission to jurisdiction for saving property is 
not a voluntary submission. 39 M. 24 = 27 M.L.J. 
S35 CF. B.). What amounts to submission. See 22 

N. L. R. 82 = A. I.R. 1926 Nag. 77. Execution of 
power of attorney whether submission. 92 I. C. 
491= A. I. R. 1926 Mad. 259. The mere engage 
ment of a pleader to defend a suit, does not 
amount to submission to jurisdiction, where the 
Pleader reports no instructions at the time of trial. 
18 M.327. But see also 40 M. 1 r2 infra and 39 M. 
95, The protest against jurisdiction must be 
made at an early stage of the proceedings. 7 M. 
105. Where there has been contract to submit to 
the jurisdiction of the foreign Court, the deci- 
sion is binding. 37 M. 163 = 24 M. L. J. 
619. There is voluntary submission to jurisdiction 
when a party not subject applies for review of an 
order passed against him. 8 Lah. 54 = 102 I. C. 
523 = 1927 Lab. 200. A service on the agent of a 
firm within jurisdiction cannot create jurisdiction 
against non-resident partners and the judgment 
against the firm does not amount to personal 
decree against them. 37 M, 163 = 24 M. L. J. 619. 
See also 20 M. 1 12 =24 B. 77. But where there 
has beert submission to the forum by the partners 
for many years, a decree against them can be 
personally enforced agaltist them. Service 1927 
notice on eervimt not sufficient 102.I .C' ^3 affect. 
Lkh. 200. fhtd* Irregularities which do not affect 
the jurisdiction of the Court do not vitiate a 


foreign judgment. 30 M. 292. Suit on foreign 
judgment. Plea of want of jurisdiction. Merits if 
open. 46 A. 1 19 = 79 I. C. 332 = 1924 All. 161. 

ci. (b). Judgment on the Merits.— .sv* 92 
I. C. 491= A. I. R. 1926 Mad. 259. As to effect 
of foreign judgments not given on the merits. See 
40 M. 112=44 I. A. 6 = 32 M. L. J. 35 ; 21 C.W. 
N. 351 =25 C. L. J. 233 = 38 LC. 683 = 5 L. W. 
342 (P. CJ. Affirming 27 I. C. 386 = 39 M. 95.. 
But see 18 M. 327 supra. A judgment given 
against a defendant on his failure to answer inter- 
rogatories after striking out his defence is not a 
judgment 44 on the merits 4 ' and cannot be enforc- 
ed in British India as such. ( Ibid .) Absence of 
notice to defendants before a foreign judgment is 
passed, renders it void. 13 M. 496 ; 1 1 B. 241. 
As to irregular service of notice ; see 47 Mad. 877 
= 47 M. L. J. 356. An ex parte judgment of a 
foreign Court would alsq be a judgment on the 
merits. 22 L. W. 820 ; 47 Mad. 877=45 M. L. J. 
356. But see 4 Mad. 359. See also 25 A. L. J. 887 
= 105 I. C. 186 =- A. I. R 1927 A. 510. A judg- 
ment delivered against a party represented 
by a solicitor in London is one given on the 
merits. 501.0.780 = 17 A. L. J. 501. As to> 
which is a judgment on the merits, see 11 L. W. 
609 ; 57 I. C. 742 ; 20 I. C. 97i ? J 05 L C. 186. 
Where no evidence was recorded there is no deci- 
sion on merits. 26 L. W. 803 also 50 Mad 261 = 
100 I. C. 555 = 1927 Mad. 265=52 M. L. J. 240. 

Cl. Co) : MISTAKE OF Law. — A mistake of 
law in a foreign judgment is no ground for vacat- 
ing it. A wrong view as to burden of proof will 
not make a foreign judgment erroneous on the 
face of it. 41 M. 205=34 M. L. J. 295. 

Cl. (d ).- — ’ There must be something in the pro- 
cedure anterior to the judgment which is repug- 
nant to natural justice. 41 M. 205 =34 M. L. J. 
295. A decree pronounced in absence of a party 
in a personal action by a Court of a foreign State 
is null and void. 23 C. 22 (P.C.) ; 40 B. 551 =36 
I. C. 363^- 18 Bom, L. R. 486. A foreign judg- 
ment cannot be impeached on the ground that 
the suit could not have been brought in British* 
India under the law of limitation. 3£ I. C. 741 ; 
2 M, 400 ; 4 M. 14. Where in a foreign judg- 
ment np . guardian ad litem of a minor was ap- 
pointed, where Legal 'Representative of a 
deceased defendant were not brought on record 
and 1 where after decree a third application for 
review was allowed such a jydgtpent is falte 
under "clause (d). & lah. ■ 54 H ioaf I. C. 523.-=* 
A.-t. R. 1927 Lah. 260. 

Cl. (•) : FRAUD.—Where* p r ' decision is ?b- 
talnid by fraud, It is not binding the 'parties* 
1922 Lah. 175 ; see also 15 B. 21 6. 
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Presumption as to foreign 
judgment. 


14. [S. 13, Ezpl. VI ] The Court shall presume, upon the production of any 
document purporting to be a certified copy of a foreign 
judgment, that such judgment was pronounced by a Court 
of competent jurisdiction, unless the contrary appears on 
the record ; but such presumption may be displaced by proving want of jurisdiction. 

Place of Suing. 

Courts in which suits to be IS. [S. 15.] Every suit shall be instituted in the 

instituted. Court of the lowest grade competent to try it. 

Suits to be instituted where 16. [S. 16] Subject to the pecuniary or other 

subject-matter situate. limitations prescribed by any law, suits — 

{a) for the recovery of immoveable property with or without rent or profits, 

( b ) for the partition of immoveable property, 

(c) for foreclosure, sale or redemption in the case of a mortgage of or charge 
upon immoveable property, 

C d ) for the determination of any other right to or interest in immoveable 

property, 

( e ) for compensation for wrong to immoveable property, 

(/) for the recovery of moveable property actually under distraint or attach- 
ment, 


Sec. 14 . Burden of PROOF.— In a suit on a 
foreign judgment, the onus is on the defendant to 
prove want of jurisdiction. 24 M. L. T. 244 = 49 
I. C. 202. See also 13 Bom. at p. 227. See also 
25 A. L. J. 887 = 108 I. C. 186- 1927 A. 510. 

Sec. 15. Scope and object of the sec- 
tion. — To prevent the Courts of higher grades 
from being overcrowded and not to oust the juris- 
diction of the Courts of higher grades. 7 All. 
230 ; see also 17 Cal. 155 ; 14 Mad. 183 ; 14 C.W. 
N. 322. Exercise of jurisdiction by a Court of 
higher grade than is competent to try it is a mere 
irregularity. 7 All. 230 ; 13 M. 145 ; 17 Cal. 155; 
1925 Rang. 278. But exercise of jurisdiction by 
a Court of lower grade than is competent to try 
it is a nullity and the decree will be set aside, 17 
Cal. 15s ; 38 Cal. 639. 

Jurisdiction— principles regulating. 
— The plaintiff’s valuation determines jurisdiction 
not only of the first Court, but of the Appellate 
Court. 8 Bom. 31 ; 13 All. 320 ; 16 All. 286. 
But where the plaintiff knowingly makes false 
statements, it is a fraud on the Court and the 
Court would have no jurisdiction to entertain the 
suit. 45 A. 193 = 71 I. C. 411 = 1923 A. 137 (2). 

Sec. 16. [See Notes under S. 15]. — This sec- 
tion does not apply to chartered High Courts, 
vide S. 120 applies to moveables, A. I. R. 1926 
Lah. 503, Transfer of place where subject- 
matter is situated to jurisdiction of different 
Court does not deprive Court which originally 
entertained the suit from jurisdiction to try it to 
its conclusion. 1925 Mad. 117 = 47 M.L.J. 448 = 
87 I. C. 152* 

Cl. (a). — A British Indian Court may not en- 
tertain a suit regarding immoveable property in a 
foreign jurisdiction but a suit for mesne profits 
may lie. 2 3 N. L. R. 170. 

Oi. (b).— When in a suit for partition of move- 
able and immoveable property, the latter is situa- 
ted outside the jurisdiction of the Court, leave 
can be granted to withdraw the suit, so far as it 
relates to it* 28 M. 216. A suit for dissolution 
of partnership does not fall under S. 16. 50 I. C. 
156 *=17 A.L.J. 567. 


Cl. fc).~ Suit for a declaration that a mort- 
gage in favour of the defendant is invalid , falls 
under the Section. 23 M.L.J. 679 = 17 I. C. 758. 
A suit to enforce a charge created on the land 
for Govt, revenue on it can be instituted at the 
place where the land is situated. 29 M. L. J 639 
= 31 I. C. 255=39 Mad. 795. A suit for main- 
tenance with a prayer for a charge on property 
within jurisdiction of a Court against a subject of 
a Native State is cognizable by the Court. 40 
Bom. 337 = 18 Bom. L.R. 67 . 

Cl. (d): “ANY OTHER RIGHT TO OR 
INTEREST IN IMMOVEABLE PROPERTY — A 
suit for arrears of rent is not governed by this 
section but by S. 20 although the plaintiff’s title 
to the property may incidentally come in question. 
6 B. H. C. A. C. 29 ; 10 I. C. 267=9 M. L. T. 
372 But a suit for declaration of the plaintiff’s 
right to rent is covered by cl. {d). 22 Bom. 22. 
The words “ interest in immoveable property ” do* 
not include the proceeds thereof. 17 C. 541. A 
right of ferry is an interest in immoveable pro- 
perty. 13 M. ^4 ; also a right of fishing. 24 C. 
445 ; also a right to have a watercourse opened. 4 
W R. 107. A suit for a declaration that the 
plaintiffs are beneficiary interested in a decree for 
sale, although it did not lun in their names, does 
not fall under the clause. 26 A. 603. A suit for 
recovery of unpaid purchase money falls under 
the clause. 28 M. 227. A suit for specific perfor- 
mance either by the vendor or purchaser is not a 
suit for land or for the determination of any 
right to or interest in immoveable property. 36 
I. C. 431 =9 Bur, L. T. 1 19. But see 33 C. 1065- 
Suit for recovery of money due on a promote and 
for declaration that decretal amount is a 
charge on certain property falls under this 
section. 96 I. C 752= A. I. R. 1026 Lah. 660. 
Suit for declaration of title and for 
administration, declaring prior probate proceed- 
ing ai not binding does not come under this 
section. 94 I. C. 1046 (fj = A. I, R. 1926 Lah*. 
45$ ; 27 Punj. L. R 398 **96 I. CL 691 = A. 1 . R. 
1926 Lah. 503. 

Cl. (f).-As to jurisdiction in a suit for re- 
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$fiall be Instituted in the Court within the local limits of whose jurisdiction the pro- 
perty is situate : 

Provided that a suit to obtain relief respecting, or compensation for wrong to, 
immoveable property held by or on behalf of the defendant may, where the relief 
sought can be entirely obtained through his personal obedience, be instituted either in 
the Court within the local limits of whose jurisdiction the property is situate, or in the 
Court within the local limits of whose jurisdiction the defendant actually and volun- 
tarily resides, or carries on business, or personally works for gain. 

Explanation . — In this section “ property ” means property situate in British 

India. 

17. [S. 19.] Where a suit is to obtain relief respecting, or compensation for 

. wrong to, immoveable property situate within the jurisdic- 

p.rty lt si tnate "w'i'th'i n* j q riscU c- |i on of different Courts the suit may be instituted in any 
tion of different Courts. Court within the local limits of whose jurisdiction any 

portion of the property is situate : 

Provided that, in respect of the value of the subject-matter of the suit, the 
entire claim is cognizable by such Court. 

18. [S. 16-AJ (i) Where it is alleged to be uncertain within the local limits of 

the jurisdiction of which of two or more Courts any im- 
wh P e^focinimit U s' Of" jurisdic 1 moveable property is situate, any one of those Courts 
tion of Courts are uncertain. may, if satisfied that there is ground for the alleged 

uncertainty, record a statement to that effect and there- 
upon proceed to entertain and dispose of any suit relating to that property, and its 
decree in the suit shall have the same effect as if the property were situate within the 
local limits of its jurisdiction : 

Provided that the suit is one with respect to which the Court is competent as 
regards the nature and value of the suit to exercise jurisdiction. 

( 2 ) Where a statement has not been recorded under sub-section ( 1 ), and an 
objection is taken before an appellate or revisional Court that a decree or order in a 
suit relating to such property was made by a Court not having jurisdiction where the 
property is situate, the appellate or revisional Court shall not allow the objection un- 
less in its opinion there was, at the time of the institution of the suit, no reasonable 
ground for uncertainty as to the Court having jurisdiction with respect thereto and 
there has been a consequent failure of justice. 


covery of moveable property under attachment 
by a foreign Court. See 14 I. C. 279 = (1912)^. 
W. N. 524. 

PROVISO.— * Defendant’ means all the defend- 
ants where there are more than one. 73 I. C. 
405 = 1924 Cal. 443. Suit for mesne profits of 
lands situated outside British India can under the 
proviso be instituted in a British Indian Court, 
if the defendant is residing within its jurisdiction, 
23 Bom. L. R. 903— 46 Bom. 108 = 1922 Botn 
188. The Secretary of State for India in Council 
is not A person who dwells or carries on business 
or personalty works for gain within the local 
limits of Calcutta within the meaning of the 
Proviso; at I. C. 1=40 C. 308. Ort this section 
(proviso). Set also 23 B. 756; 20 t. 689 : see also 
notes under S. 20. 


plurality of suits. 16 All. 359. As to applicability 
of section to moveable property see 96 I. C. 691 ■= 
A. I. R. 1926 Lah. 503. Where the properties 
are situate in different jurisdictions, the section is 
no bar to parties bringing successive suits. (1916) 
1 M. W. N. 146=32 I. C. 423 = 3 L. W. 107. (22 
Bora. 922 ; 14 Cal. 835 foil.). See jIso 3 M. H. 
C. R. 376; 14 M. 324 ; 12 C. 566. ‘Courts’ in S. 
17 means Courts to which the Code applies. The 
Court of a district subject to the Code has no 
jurisdiction under S. 17 to entertain a suit so far 
as it claims a decree for sale of mortgaged land 
situated in a scheduled district. 42 M. 813=46 
I. A. 151 «37 M, L. J. 11 (P,C.). Seealso 42 
Chi. 116 = 41 I. A. 197 = 1$ C. W. N. 994 = 27 M. 
L. J 459 (P.GJ [On appetei from 4 I. C. 56-9 
C. L. J. *88.1 
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19 . [S. 18 .] Where a suit is for compensation for wrong done to the person or to 
c , moveable property, if the wrong was done within the local 

wrongs to p^mon^or ‘°move- limi . ts of the Jurisdiction of one Court and the defendant 
ables. resides, or carries on business, or personally works for gain, 

within the local limits of the jurisdiction of another Court, 
the suit may be instituted at the option of the plaintiff in either of the said Courts. 

Illustrations . 

(0) Ay residing in Delhi, beats B in Calcutta. B may sue A either in Calcutta or in Delhi. 

( 6 ) A, residing in Delhi, publishes in Calcutta statements defamatory of B. B may sue A 
either in Calcutta or in Delhi. 

other suits to be instituted 20 . [S. 17 .] Subject to the limitations aforesaid, every 
where defendants reside or suit shall be instituted in a Court within the local limits 
cause of action arises. of whose jurisdiction — 

(a) the defendant, or each of the defendants were there are more than one, 
at the time of the commencement of the suit, actually and voluntarily resides, or carries 
on business, or personally works for gain ; or 

(b) any of the defendants, where there are more than one, at the time of the 
commencement of the suit, actually and voluntarily resides, or carries on business, 
or personally works for gain, provided that in such case either the leave of the Court 
is given, or the defendants who do not reside, or carry on business, or personally work 
for gain, as aforesaid, acquiesce in such institution ; or 

(c) the cause of action, wholly or in part, arises. 

Sec. 20 . SCOPE OF THE SECTION . — Set 19 J. 1 41 —48 I. C. 943 — 1919 Pat. 155. See also 8 

M. 477 ; 19 A. L. J. 696 — 65 I. C. 93 — 1922 A. C. 678. 

367. The C. P. C. does not forbid the institution Cl. (b) : Leave OF THE COURT.— Leave may 
of a suit against a defendant resident in British be given even after the institution of the suit. 
India even if the decision may involve adjudi- 30 B. 570. Leave to sue may be granted without 
cation regarding plaintiff’s title to immoveable previous notice to the defendant. 64 I. C. 794 : 
property outside British India. 23 N. L. R. l~o. 25 A. 603. The leave can be granted in appeal 
Cl. (a) : ACTUALLY AND VOLUNTARILY RE- by the Dt. Judge. 35 I. C. 74 = 4 L- W. 41 1 

SIDES, ETC.— Under S. 20 residence means per- Where leave to sue was sought for but refused, 

manent residence not a temporary or casual resi- the suit cannot go on with the defendants on the 

dence as traveller. 54 I. C. 63 (Bur.) (38 B. 125 record, when no permission was granted by the 

foil .). But see 14 I.C. 573 (Mad.). See also 34 M. Court. 46 Bom. 229 = 23 Bom. L. R. 1086= 1922 
257. A Govt, servant liable to be sent to various Bom. 152. A defendant may be taken to have 
places but stationed in one place for several years “ acquiesced in such institution ” if he does not 
cannot be said to have only a temporary resi- object. See 6 M. 349 ; or apply under S. 22 ; 30 
dence there. 11 I. C. 851 =4 Bur. L. T, 183. The B. 81. As to when and how objection to jurisdic- 
mere fact that the defendants had their ancestral tion is to be taken. See secs. 21 and 22. 
home within the jurisdiction of the Court would Cl. (c) : Cause OF ACTION. — The expression 
not give jurisdiction to it. 64 I. C. 688 ( 1 ) = 19 means the bundle or facts which is necessary to 

A. L. J. 822 ; 38 I, C. 62 = 112 P. R. 1916. be proved to entitle the plaintiff to a decree. 29 

CARRIES ON BUSINESS. — ‘Carrying on business’ B. 368 ; 22 C. 451 ; 23 C. W. N. 517 ; 30 B, 167 ; 
Is used as distinct from personally working. It 39 A. 506=41 I. C. 233 ; 31 M. L. J. 816 ; 72 I. 
does not involve personal appearance or personal C. 920= 1923 M. 109 ; 1924 Nag. 308 ; 65 I. C. 
effort. It means having an interest in business, 425 = 1922 Oudh 109. Assignment if part of 
a voice in what is done, a share in the profit or cause of action. A. I. R. 1926 Sind 31. The cause 
loss and some control upon the business 19 A. of action must be antecedent to the institution of 

L. J. 696=65 I C. 93 = 1922 A. 367. See also 4 suit. 4 P. L. J. 387 (393J. The term means the 

M. 29 ; 96 I. C. 887 = (1926) M. W. N. 592= cause of action as it was at the time when the 
A. I. R. 1926 P. C. 88. But where business is right to sue arose for the first time. Per Krishnan, 
carried on by an agent, he should be an agent in J. in 31 M. L. J. 816 = 37 I.C. 681 =5 L. W. 246. 
the strict sense of the term. 23 M. 458. The It has no relation to the defence set up or to the 
employment of a mere commission agent without character of the relief prayed for in the plaint, 
power to enter into contract is not enough. 8 B. 16 C. 98 = 15 I. A. 156 (P. CJ ; 46 I. C. 913. 
H. C. 102 ; 12 B. 507 ; 8 C. 678 ; 73 I. C. 205 = CAUSE OF ACTION— SUITS ON CONTRACT.— 
1923 Lah. 427. Whether mere letting of house The cause of action in suits on a contract arises 
property through an agent can be said to be car- at the place where the contract was made or the 
rymg on business. 66 I. <C. 865 = 1922 Lah. 164. place where the contract was to be performed or 
A corporation resides wherever it carries on busi- performance completed or at the place where in 
ness, irrespective of the location of its Head performance of the contract any money to which 
Office and if a Bank has 50 branch offices, it has the suits relate was expressly or impliedly paya- 
30 separate and distinct jurisdictions. 4 Pat. L. ble. 1 Rang. 231 = 1924 Rang. 2 ; 7 N. L. J. 25- ; 

19 
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Explanation /. — Where a person has a permanent dwelling at one place and 
also a temporary residence at another place, he shall be deemed to reside at both 


79 I. C. 30 i 13 I. C. 943 = 16 C. W. N. 3*5 ; 27 
I. C. 129 = 8 S. L. R, 107. See also 9 I. C. 824 ; 
11 B. 649 ; 31 M. 2*3 ; A. I. R. 1926 Cal. 100 A 
suit for damages for breach of contract can be 
brought either where the contract was made or 
where the breach was committed in the place 
where it ought to be performed. 16 C. W. N. 
325 *» 50 I. C. 130 ; 21 B. 126 ; 27 M. 494. See 
also 27 M. 355. See also to^ I.C. 37 (2); 19 S. L. 
R. 207. Where no place for the performance is 
prescribed by the agreement, the place where it 
is intended by the parties that such contract 
should be performed ought to supply the forum. 
13 Bom. L. R. 46 ; 11 B. 649 ; 31 M. 223. 

Contracts of sale. — A contract is made 
where it is accepted and the buyer at Agra can- 
not sue at Agra for breach of a contract to sell 
goods concluded by acceptance at Delhi. 41 All. 
602 — 17 A. L. J. 718. On this point see also 60 I. 
C. 481 ; 2 Lah. L. J. 555 ; 53 I. C. 331. Cause of 
action may arise in the place of delivery of goods, 
if such place is an essential part of the contract. 
39 All. 368 = 15 A. L.J. 342. See also 66 I. C. 
501 = 1922 All. 448. A suit on account of non- 
delivery of goods may be brought in a Court of 
the place where delivery and payment were to be 
made. 42 All. 480 = 18 A. L. J. 566. On this 
point, see also 71 I. C. 38 ; 39 M. 195 ; 43 A. 
334 i 77 P* R* 1909 ; 65 I. C, 282 ; 1924 Lah. 
349 • 79 I. C. 30. Where goods are ordered by 

V. P., the place of suing is the place where the 
goods were delivered and paid for. 42 A. 619 = 
18 A. L. J. 749. The cause of action for a suit 
by the seller for balance of accounts due from 
the buyer arises at the place of consignment of the 
goods to the railway. 24 I. C. 423 — (1914) M. 

W. N. 803. Delivery to carrier is equivalent to 
delivery to buyer. 1925 Lah. 555=89 I. C. 751. 
Cause of action arising in place where money is 
payable. See 42 All. 480=56 I. C. 192 = 18 A. 
L.J. 566 ; 1925 Oudh 209. (Payment is due at 
creditor’s place in absence of express or implied 
specification). 83 I.C. 339. (Place of performance 
of contract is place where money is payable. 
See also 86 I. C. 1046.) 89 I.C. 181 = 1925 Nag. 
408 ; 1925 P. C. 290 = 40 M. L. J. 806 (P. C.). 
In a contract of sale of goods by Calcutta Firm 
to Madras Firm, where the payment was to be by 
hundies to be drawn by the former upon the 
latter, the cause of action for a suit to recover 
money overpaid arose in Madras, the payment 
having been made in Madras. 47 Mad. 403 = 79 
I. C. 800= 1924 Mad. 464 = 46 M. L. J. 82. 

CONTRACTS OF AGENCY.— W here goods are 
sent to place to be sold there and a sale takes 
place in contravention of instructions, a suit for 
damages will be at place A . 1924 Nag. 308. In 
a suit for damages caused by the agent’s negli- 
gence, cause of action was held to have arisen in 
the place where the agent's negligence occurred 
and the Court elsewhere had no jurisdiction. 34 
All. 49 = 1 1 I. C. 712 ; 1922 Nag. 167 ; 794 I. C. 
287 ; A.I.R. 1926 Sind 238. The cause of action 
in a suit for accounts against an agent arises at 
the place where the contract of agency took place 
or where it was to be performed and where 
account was refused. 55 I. C. 266 = 12 Bur. L.T. 
198 ; 94 I. C . 287 « A. I . R. 1926 Sind 238. See 


also 6 Lah. 153 = 1925 Lah. 387 ; 1924 All. 530 ; 
10 Lah. L. J. 87=9 L. W. N. 18. Where money 
was intended to be paid to the plaintiff at his 
place part of the cause of action arose there. 19 
L. W. 499 = 1924 Mad. 789 -46 M. L. J. 371. 
Unless the contract clearly indicated the contrary 
a commission agent is liable to render account 
only at the place where all the business is tran- 
sacted. 46 A. 465 = 22 A. L.J. 591=1924 A. 
530. See also 92 I.C. 273 - A. I. R. 1926 Bah. 
287. 

Insurance contracts.— In cases based on 
contract of insurance, the words ‘cause of action 1, 
do not include the loss or damage of the property 
insured, which is merely a cause of the cause, 
the real cause of action being failure to pay 
money under the contract. 1 Rang. 231 =76 I.C. 
482 = 1924 Rang. 2. The death of the assured is 
a part of the cause of action and the plaintiff can 
maintain a suit on the insurance policy at the 
place of his death. 44 I. C. 694 = 22 C. W. N. 
517 ; 4T I. C. 392 (Mad.). See also 98 P. R. 1918 
= 45 I. C. 900 = 29 P. L. K. 1918. 

Partnership suits.— a suit for dissolution 
of partnership can be brought only at the place 
of its business. 42 P. R. 1916 = 33 I. C. 953. If 
there are two such places at any one place. 23 

L. W. 361=92 I.C. 915 = 1926 Mad. 427 ; 50 

M. L. J. 298. A suit for dissolution of partner- 
ship carried on in foreign territory is maintainable 
in British India if the parties are resident there. 
23 Bom. L. R. 543=63 I C. 959 = 45 Kom - 1228. 
Where partnership business was carried on at two 
places suit for dissolution can be filed at either 
place and also at the place where partnership 
accounts are maintained. 23 L. W. 361=921. 
C. 915 = A. I. R. 1926 Mad. 427=50 M.LJ. 298. 

Suit for money. — The cause of action for 
the payment of a debt will arise at the place 
where the debt is payable. 20 I. C. 683 (Bur.) 
If there is nothing as to the place where the 
money under a bond is payable, the Court must 
be guided by the intention of the parties. 49 I. 
C. 950. The debtor must seek his creditor and 
pay him. 24 L. W. 576 = 27 I. C. 1027 = A. I. R. 
1926 Mad. 1207. See also 24 A. L. J. 48 ; 43 C. 
L. J. 1 =23 L. W. 3 = ( 1926) M. W. N. 108 =27 
Punj. L. R. 1 (P. C. ) = A. I. R. 1925 P. C. 290. 
Suit on negotiable Instruments.— a. 

suit on promissory note lies at the place where it 
is drawn and signed and dated. 28 M. 19. Where 
money on a pro-note was intended to be paid in 
place A the Court at A has jurisdiction to enter- 
tain a suit on the pro note. 2 P. R. 1916 = 31 I.C. 
698. The assignment of a promissory note is a 
part of the cause of action and the assignee can 
sue on it in the Court within whose jurisdiction it 
took place. 31 M. L. J. 816 = 37 I. C. 681 =5 L. 
W. 246. The cause of action on a hundi arises 
at the place where it is endorsed by the payee. 
22 C. 451 ; see also 107 I. C. 218. The dishonour 
of a hundi by non-acceptance constitutes part of 
the cause of action in a suit against the drawer. 
20 p. 133. Where a hundi drawn in Cawnpore 
for acceptance and payment in Calcutta is so 
accepted and paid in Calcutta, pkrt of the cause 
of action arises in Calcutta. 59 I. C. 539*47 C 

583- 
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places in respect of any cause of action arising at the place where he has such 
temporary residence. 

Explanation II.— A corporation shall be deemed to carry on business at its 
sole or principal office in British India or, in respect of any cause of action arising at 
any place where it has also a subordinate office, at such place. 

Illustrations. 

(a) A is a tradesman in Calcutta. B carries on business in Delhi. B , by his agent in Calcutta, 
buys goods of A and requests A to deliver them to the East Indian Railway Company. A delivers 
the goods accordingly in Calcutta. A may sue B for the price of the goods either in Calcutta, where 
the cause of action has arisen, or in Delhi, where B carries on business. 

{by A resides at Simla, B at Calcutta and C at Delhi. A , B and C being together at Benares, 
B and C make a joint promissory note payable on demand, and deliver it to A. A may sue 
B and C at Benares, where the cause of action arose. He may also sue them at Calcutta, where 
B resides, or at Delhi, where C resides ; but in each of these cases, if the non-resident defendant 
objects, the suit cannot proceed without the leave of the Court. 

21. [S. 16- A (2).] No objection as to the place of suing shall be allowed by any 

. ..... appellate or revisional Court unless such objection was 

Objections to junsd.cuon. taken in the Court of first instance at the earliest possible 

opportunity and in all cases where issues are settled at or before such settlement, and 
unless there has been a consequent failure of justice. 


MATRIMONIAL SUITS. — In matrimonial suits, 
to which theDivorce Act does not apply, ques- 
tions of jurisdiction should be decided under the 
C. P. Code. 54 I. C. 65-12 Bur. L. T. 120. A 
Court is competent to try a case of breach of 
contract of betrothal when the breach took 
place within its jurisdiction, though the defend- 
ants may be residing elsewhere. 37 I. C. 114 = 
93 P. R. 1916. In a suit for damages for breach 
of contract to marry, part of the cause of action 
arises at the place where the marriage is to take 
place, though the agreement to marry is entered 
into at another place. 65 I. C. 812. A suit for 
restitution of conjugal rights may be brought 
either where the husband resides or the wife 
resides. 18 B. 316 ; 54 I. C. 120. A suit for 
dower lies in a Court within whose jurisdiction 
the marriage and divorce took place. 32 C. 146. 
See also 18 A. 400. 

Suits for Damages for Tortious acts.— 
If tort is committed within the limits of one 
Court and the tort-feasor resides within the limits 
of another, both Courts have jurisdiction. 39 M. 
483 = 28 M. L. J. 310 = 28 I.C. 394 = 2 L. W. 290. 
Where a person purchases a ticket for journey 
by railway at A> but fell out of the train and was 
injured owing to the neglect of the Ry. Co. at B , 
the cause of action for a suit for damages arises 
at B and not at A . 42 All. 488 = 50 I. C. 130= 17 
A. L. J. 506. A suit for defamation may be 
instituted at the place where the defamatory 
matter was published. 13 B. 178. In a suit for 
malicious prosecution and arrest part of the cause 
of action arises at the place where the person is 
arrested. 6 Bom. L. R. 141. 

Suits to set aside decree on the 

GROUND OF FRAUD.— A suit to set aside a 
decree obtained by fraud, where no other relief 
is claimed, cannot be maintained in any district 
outside the district in which the fraud was com- 
mitted and the decree obtained. 29 All. 418 ; 25 
All. 48 ; 36 All. 564- Defendant fraudulently 
obtained a decree in S and transferred it to A and 
in execution had the plaintiff arrested in A. Held , 
a suit to set aside the decree could be filed at 
A as the material portion of the cause of action 


accrued at A. 39 All. 607= 15 A. L. J. 638 ; 5 C. 
W . N. 559. See also 4 O. W. N. 1 103 ; ico I. C. 
164 (2). A«* to whether the Court, in whose 

jurisdiction the property attached under the 
decree is situate, has jurisdiction to entertain a 
suit to set it aside, see 37 All. 189 = 28 I.C. 502 = 
13 A. L. J. 190. Decree obtained atone place 
and transferred to another place for execution. 
Suit to set aside can be filed at either place. 7 
Lah. 61 =94 I. C. 377 =27 Punj. L.R. 5i7=A. I. 
R. 1926 Lah. 277. 

As to forum in suits for rent, with and without 
an additional prayer for ejectment, under S. 66, 
B. T. Act. See 27 C. W. N. 542 = 1923 Cal. 619 = 
77 I- C. 253 . 

Revision in cases of decisions as to jurisdiction 
under S. 20. See 1923 Lah. 565 ; 41 All. 602 = 17 

A. L. J. 718. 

Suits against non-resident foreigners. 

— A British Indian Court has jurisdiction to en- 
tertain a suit if the cause of action arises within 
its jurisdiction, even where the defendant is a 
non-resident foreigner. 35 M.L.J. i89 = (i9i8) 
M. W. N. 521 =47 I. C. 708 (a case against a 
foreign ship owner for short delivery of goods). 
The question whether its decree could be enforc- 
ed against him in the foreign Court is one for 
consideration of the Courts of that State. (Ibid.) 
See also 29 M. 69 (suit against a subject of a pro- 
tected Native State). On this point see also 20 

B. 133 ; 17 B. 662 ; 26 M. 544=301. A. 220 
(P. C.) ; 25 B. 528. 

Sec. 21 . Scope of the section.— S. 21 is 
new and the alterations in procedure are retrospec 
tive in effect. 87 P. R. 1914 = 261.^543 = 234 
P. L. R. 1915. Section does not apply to 
objection in fresh suit. 28 Bom. L. R. 879=98 
I.C. 341 = A. I. R. 1926 Bom. 481. Section does 
not apply to execution of foreign Judgments. 21 
L. W. 330=86 I. C. 492 = 1925 Mad. 788. The 
provisions of the section are an exception to the 
well-established rule that where the Court has no 
Inherent jurisdiction over the subject-matter of a 
suit, its decree i3 a nullity even though the parties 
may have consented to the jurisdiction of the 
Court. The parties cannot, by their mutual 
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22. [Sa. 22, 23, 24 Where a suit may be instituted in, any one of two or more 
Courts and is instituted in one of such Courts, any defend- 

whicTmay 0 be™lt\tutel ' “to ant * after n0tice to the ° ther parties ’ at the earlieSt 

more than one Coart. possible opportunity and m ail cases where issues are 

settled at or before such settlement, apply to have the 
suit transferred to another Court, and the Court to which such application is made, 
after considering the objections of the other parties (if any), shall determine in which 
of the several Courts having jurisdiction the suit shall proceed. 


consent, convert it into a proper judicial process 
although they may constitute the Judge their 
arbitrator. 27 C. W. N. 542 = 1923 Cal. 610. 
S€jt also 9 A. 191 ; 13 I. A. 134 ; 11 M. 26 ; 14 I. 

A. 160 ; 9 B. 266; 8 B. 313 ; 9 B. H. C. 242 ; 38 
C. 639. This exception cannot be so interpreted 
as to have a wider application than what is 
justified by the terms of the section. 27 C. W. 
N. 542 « 1923 Cal. 619. All conditions men- 
tioned in the section must be fulfilled before 
decree can beset aside. 96 I.C. 544 (i). Ob- 
jection should be at the earliest opportunity. 49 
Mad. 74=95 I* C. 12 -= A. I. R. 1926 Mad. 421 = 
50 M. L. J. 161. S. 2 1 does not apply to a case 
where the objection is not one as to the place of 
suing, but one going to the nullity of the order 
of the first Court on the ground of want of juris- 
diction and it can be taken at any time. The 
Court of a district subject to the C. P. 
Code has no jurisdiction under S. 17 to entertain 
a suit so far as it claims a decree for sale of 
mortgaged property situated in a scheduled dis- 
trict and the order for sale of the land can be set 
aside although no objection to the jurisdiction of 
the first Court was taken. 42 M. 813 -=46 I A. 
151 —37 M. L. J. u (P. C.) overruling 34 I. C. 
411. See also 7 A. 230 ; 13 M. 25; 2 B.H.C. 40; 
12 B. 155 ; 13 B. 424 ; 13 M. 273 ; 33 B. 664 ; 13 

B. 650 ; 23 B. 22 ; 97 I. C. 770 = 926 Cal 1101. 
Section cannot apply where «he case is one of 
inherent incompetency of British Indian Court, 
the cause of action arising outside British 
India, 10 Law L. J 87-9 Lah. W. N. 18. The 
section applies where there is want of territorial 
jurisdiction not merely at the institution of a suit 
but at any stage during the progress of it. 1925 
Mad. 117 = 47 M. L. J. 448 ; 1924 Mad. 697 = 
47 M. L. J 192 ; 19 L. W. 16 = 1924 M. 457 « 46 
M. L. J. 250. See also 87 I. C. 341 = 1924 Mad. 
697. The principle underlying the section is 
that objection to jurisdiction may be waived and 
it applies as well to collateral proceedings as to 
proceedings in appeal or revision. 1925 Mad. 117 
= 47 M. L. J. 448. A defendant who objects to 
the jurisdiction of a Court cannot be said to have 
acquiesced in the trial of the suit if he does not 
apply for a transfer. 27 I. C. 232 « 18 C. W. N. 
1 34°* The section applies to all objections 
based on the alleged infringement of the provi- 
sions of Ss. 16 to 18, C, P. Code, as regards the 
institution of suits relating to immoveable pro- 
perty. A Court executing a decree could not 
entertain an objection on the ground of want of 
territorial jurisdiction. 43 M. 675 <=39 M. L. J. 
203 (F. B.). See also 52 M. L. J. 605. Nor an 
appellate court when the objection hits not been 
raised in the trial court. 93 I. C. 103* Nor can the 
decree be called In question in collateral proceed- 
ings between the same parties. 108 I. C. 321 =7 
Pat. a 16. Neither S. 21 in terms, nor any 
principle underlying it is applicable to a remand- 


ed case being dealt with by a court other than 
the Court specified in the order of remand. 44 M. 
L. J. 238-72 I. C. 314 = 1923 Mad. 351. 

Failure of Justice.— An objection as to 
territorial jurisdiction raised before Appellate 
Court must be determined on merits to ascertain 
whether there has been a failure of justice. 42 A. 
74= 3 i7 A. L. J. 1034 ; 37 I. C. 114 = 93 P- E- 
1916; 87 P. R. 1914 = 26 I.C S43 ; 1922 Oudh 
124; iq A. L. J. 305=621. C. 399. Although 
the objection was taken at the earliest opportun- 
ity before issues were settled, the High Court 
refused to interfere in revision as there was no 
prejudice to the parties. 44 I. C. 694 = 22 C W. 
N. 517. See also 2 Pat. L. R. 74 = 80 I. C. 745* 
Where there has been no failure of justice, the 
plea as to want of territorial jurisdiction cannot 
be entertained in appeal. 49 I. C. 441 =55 I. C. 
442 ; 36 I. C. 431=9 Bur, L. T. 119 ; 66 I. C. 
865 = 1922 Lah. 164. The question cannot be 
gone into in second appeal unless it was raised at 
the earliest possible moment in the course of the 
suit. 48 I. C. 465 ; 41 I. C. 161. 

Applicability of section to Execution 

PROCEEDINGS. — An execution sale after con- 
firmation cannot be avoided on the ground that 
the Court had no territorial jurisdiction over the 
property. 18 I C. 498 = 24 M. L. J. 70 See also 
43 M. 675=39 M. L. T. 203 (F. B.) ; 1924 Mad. 
457 = 46 M. L. J. 250. The rule of territorial 
jurisdiction does not apply to execution of 
mortgage decrees. 49 Mad. 74=95 I. C. I2=A.I. 
R. 1926 Mad. 421 =50 M. L J. 161. 

OBJECTION TO JURISDICTION— PROCEDURE. 
—If the plea as to objection is taken in the 
original proceedings at any stage thereof, the 
Court should return the plaint for proper presen- 
tation. The question of delay mentioned in S. 
21 is only applicable to appeals and revisions, 
10 I. C. 980 = 4 S. L. K. 264. See a/so 53 I. C. 
331 ; 8 B. 313 ; 9 B. 266 ; 23 B. 679 ; 10 M. 2 1 1 ; 
93 I. C. 103. 

Sec. 22. SCOPE AND APPLICABILITY OF THE 
SECTION. — The provisions of the section are 
mandatory. An application for transfer cannot be 
maintained after the settlement of issues. 78 I. 

C. 608 ; II P. R 1917-35 I. C. 616 = 16 P.L.R. 
1917 ; 7 Lah. L. J. 93=88 I.C. 531 =26 Punj. L. 
R. 465 = 1925 Lah. 322 ; 1025 Lah. 175.^ The 
provision as to notice is mandatory. 107 I. C. 593. 
Both Courts must have jurisdiction in order that 
an application can be made under S, 22 Or S. 23. 
Where jurisdiction is denied, no application 
for transfer can be made. 24 I. C. 318 = 12 A. 
L. J, 806 ; 71 I. C. 268 = 1923 Lah. 288 (2) ; 12 
A* Lk J. 986 ; 48 I. C. 105=21 O.C. 217. In an 
application for transfer under Ss. 22 and, 23, the 
question of want of jurisdiction of the trying 
Court cannot be raised. 34 I.C. 707 ; 1 Pat. L.T. 
277*56 I. C. 920. 
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23 . (1) Where the several Courts having jurisdic- 
lid° what C ° Urt appIcatlon tion are, subordinate to the same Appellate Court, an 

application under section 22 shall be made to the 

Appellate Court. 

(2) Where such Courts are subordinate to different Appellate Courts but to- 
the same High Court, the application shall be made to the said High Court. 

(3) Where such Courts are subordinate to different High Courts, the applica- 
tion shall be made to the High Court within the local limits of whose jurisdiction the 
Court in which the suit is brought is situate. 

24 . [S. 25 ] (1) On the application of any of the 
and^iThdTawa^ 8 ° f transfer parties and after notice to the parties and after hearing 

141 such of them as desire to be heard, or of its own motion 

without such notice, the High Court or the District Court may at any stage — 


Grounds for transfer. — The plaintiff has 
always a right to choose his forum. The jurisdic- 
tion conferred by Ss. 22 and 23 must be exercised 
very cautiously and only when a clear cause has 
been shown. The mere fact that it would add to 
the defendant’s convenience is no ground for 
transferring a case. 73 I.C. 860. See also 13 B. 
178 ; 69 I. C. 772 ; 69 I.C. 239 ; 54 I.C. 935" 
167 P.R. 1919 ; 34 LC. 686 ; 25 I.C. 874 ; 24 I. 
C. 707 ; 57.I.C. 649 ; 17 A.L.J. 371=41 A. 381; 
32 I.C. 613 = 14 A.L.J. 242; A.I.R. 1928 Lah. 183; 
1927 Lah. 14 ; 106 I. C. 869 = A.I.R. 1928 Lah. 
159 Convenience to the parties and witnesses 
would be a good ground for transfer. 10 O. & A. 
L.R. 108 = 1 1 O.L. J. 377 = 1924 Oudh 410. A suit 
can be transferred only upon two grounds, viz.\ 
(a) that there will not be an impartial trial by 
the trying Court, or (ft) that there is a manifest 
preponderance of convenience to the petitioner, 
if the suit is transferred to the other Court. 56 
I. C. 920=1920 Pat. 235. See also (1927) M. 
W- N. 607 = 39 M.L.T. 401; 4 O.W.N. 1114 ; 97 
I. C. 390. The apprehension that there will not 
be an impartial trial must be such as a reason- 
able man might reasonably be expected to have. 
1923 Lah. 564. The fact that a Judge has 
decided a point of law arising in a case analog- 
ous to the case is not a good ground for 
transferring the case from his file. 67 I.C. 228 = 
1922 Lah. 369 ; 15 I. C. 569. Observations 
injudiciously and thoughtlessly made by the 
Judge, not a sufficient ground for transfer. 29 
I. C. 29. Balance of convenience may be consi- 
dered in deciding an application for transfer. 72 
I. C. 592 = 1923 Lah. 383 ; 44 A, 278 = 20 A.L.J. 

1 iS - r 922 All. 6s ; Q O. L. J. 413=69 I. C. 7'7- 

An order of transfer passed without regard to 
the convenience of the parties and without hear- 
ing the other party is illegal. 33 I.C. 797 “ 2 3 C. 
L. J. 295. On this section see also 85 I. C. 852 = 
6 Pat. L. T. 540. 

flee. 28. 4 Subordinate.’ meaning of.— The 
Oudh Chief Court is a High Court. 4 O. W. N. 
1 1 14. The Judge sitting on the Original Side is 
subordinate to the Appellate Side of the High 
Court for the purpose of transfer applications. 
A. I. R. 1928 Lah. 183 ; 1933 Rang 22 = 1 Bur. 
L. J, 104 = 1 1 L. B. R. 446 ; 85 1. C. 832 ; 6 Pat. 
L. T. 540. But see also 27 M. L. J. 645 infra. 
See contra 100 I.C. 331 =45 t . L. J. 71 « A. I. R. 
1927 Cal. 290. Sec. 23 does not apply to a Court 
not subordinate to the High Court. Therefore a 
suit pending on the Original Side of a High 
Court cannot be transferred under S. a3- 27 I. C. 


455 = 27 M.L.J, 645* But see also 1923 Rang. 2* 
supra . The High Court may order a transfer of 
a suit pending in a Court subordinate to it to a 
Court under a different High Court where 
another suit between the same parties is pending, 
35 C. 541. See also, 51 Bon). 26 = 100 I. C. 154 = 
1927 Bom. 79, but see also 20 I. C. 758. Ss. 22 
and 23 do not provide for the transfer of a case 
from a Court subordinate to one High Court to- 
the Original Side of another Court. 69 I. C. 
772- See also 57 I. C. 649 = 1 Pat. L. T. 389. 

Sec. 24. Jurisdiction.— S. 24 is exhaustive 
of the judicial power to transfer suits and no 
Court has jurisdiction to transfer a suit from one 
Court to another unless both Courts are subordi- 
nate to it. This power is entirely different in 
character and legal effect from the one in case of 
an order returning the plaint for presentation in 
proper Court. 40 I. C. 393 = 13 N, L. R. 81. A 
suit instituted in a Court not competent to try it 
cannot be transferred to another Court under 
S. 24. 53 I. C. 892 = 1919 Pat. 409 ; 9 A. 191 =13 
I. A. 134. “Suit” includes execution applica- 
tion. A. I. R. 1926 Lah. 465 : 47 All. 57 = 1925 
All. 276. See also 49- Mad. 746 = 95 I. C. 12 = 
A. I. R. 1926 Mad. 421 =50 M. L. J. 161. An 
order transferring an application for review to a 
Court other than the one which decided the case 
is illegal. 50 I. C. 910. No court other than 
the trial or appellate court can file a complaint 
under S. 476, Cr. P. C. 49 A. 460 = 101 I.C. 247 = 
25* A L. J. 433 = A. I. R. 1927 A. 469. A 
superior Court has no jurisdiction to direct the 
transfer of a case from a Court subordinate to it 
to another Court, which is outside its jurisdiction. 
1924 Nag. 152. See also 88 I. C. 139 = 26 Punj. 
L. R. 308 = 1925 Lah. 561. Where District Judge 
has refused to transfer, whether High Court can 
interfere, see 87 I. C. 170 ; 103 I.C. 456 = A. I, R. 
1927 Pat. 383. High Court in Insolvency Juris- 
diction cannot withdraw insolvency proceedings 
pending before a Sub-Judge in the presidency. 
49 Bom. 788 = 1925 Bom. 543. Competent to try, 
see 45 I. C. 13 =8 L. W. 259. 98 J. C. 371 = A. 
I. R. 1927 Mad. 321. Where a Court having 
really no territorial jurisdiction enquired fully 
into the case, but when the defect was found out, 
returned the plaint, held , it was a proper case in 
which the High Court should send it for disposal 
to the first Court itself. * 1 A. L. J. 86 =Li R. 4 
A. 31 1 =73 L C. 495 (*)«J9*3 A. *49. 

APPLICATION FOR TRANSFER.—* Where there 
are numerous suits pending, which are sought to 
be transferred, fin application should be made 
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(а) transfilr any suit, appeal or other proceeding pending before it for trial 
or disposal to any Court subordinate to it and competent to try or dispose of the 
same, or 

(б) withdraw any suit, appeal or other proceeding pending in any Court 
subordinate to it, and 

(i) try or dispose of the same ; or 

(ii) transfer the same for trial or disposal to any Court subordinate to it 
and competent to try or dispose of the same ; or 

(iii) retransfer the same for trial or disposal to the Court from which it was 
withdrawn. 

(a) Where any suit or proceeding has been transferred or withdrawn under 
sub-section (i), the Court which thereafter tries such suit may, subject to any special 
directions in the case of an order of transfer, either retry it or proceed from the 
point at which it was transferred or withdrawn. 

(3) For the purposes of this section, Courts of Additional and Assistant Judges 
shall be deemed to be subordinate to the District Court. 

(4) The Court trying any suit transferred or withdrawn under this section 
from a Court of Small Causes shall, for the purposes of such suit, be deemed to be a 
Court of Small Causes. 

25. [Si. 20, 21.] (i) Where any party to a suit, appeal or other proceeding 
„ , „ „ . pending in a High Court presided over by a single Judge 

in Councif to G tr!nX r s^it" era ob j ects to its being heard by him and the Judge is satisfied 

that there are reasonable grounds for the objection, he 
shall make a report to the Governor-General in Council, who may, by notification in the 
Gazette of India , transfer such suit, appeal or proceeding to any other High Court. 


separately in respect of each suit. 49 I. C. 208 = 
4 Pat. L. J. 13. 

Grounds of Transfer.— Justifying circum 
stances. Set t 31 C.W.N. 332. That defendant is 
an influential man of the locality is no ground. 98 
I.C. 859 = A. I. R. 1927 Lah. 80 ( 1 ). Convenience 
of parties, Limitation of property and counsel 
engaged at heavy fees are grounds to be consi- 
dered. 101 I. C. 723 = A. I. R. 192; Nag. 21Q. 

NOTICE. — Notice should be issued to the par- 
ties before a Court passes an order of transfer 
otherwise than of its own motion. 78 I. C. 614 
(r) ; 58 I.C. 560 = 18 A. L. J. 351 ; 40 I. C. in ; 
42 I. C. 746 ; 26 O. C. 62=74 I. C. 249 ; 1925 
Lah. 189 ; 90 I. C. 287 = 23 A. L. J. 948 ; 84 I.C. 
238 = 1923 Lah. 444. Transfer without notice is 
ground for setting aside ex parte decree. 1923 
Lah. 44. Want of notice does not render the 
order of transfer void. 13 M. 211 but see 1926 
AH. 17- 

POWERS OF A DT. Judge.— A Dt. Judge can 
transfer a case pending before him to the Addl. 
Dt. Judge. 28 P. W. K. 1912 = 13 I. C. 6 = 14 P. 
L. R. 1912. A Dt. Judge cannot transfer a case 
to a Court not competent for any reason to try 
the same. 5 P. L, ^588 = 1920 Pat. 274 = 57 I. 
C. 522 = 1 P. L. T. 637. See also 32 I. C. 788 ; 
37 Cal. 574. Nor can be transfer a suit instituted 
in a Court not competent to try it, so as to 
confer jurisdiction upon another Court. 37 C. 
574. Under S. 24, a Dt. Court to which a case 
has been remanded by the High Court has power 
to transfer it to the Court of the Addl Dt. Judge, 
unless the terms of the High Court’s order ex- 
pressly limited those powers. 44 A. 21 1 = 20 A. 
L. J. 44 m 60 I. C. 317=1922 All. 35 j 12 A, L. J. 
1094 = 25 I.C. 141. ( Transfer to Subordinate 
Judge.) Powers of High Court where Dt. Judge 
refused transfer. A. I. R. 1926 Cal. 326. If a Dt. 


Judge transfers a case remanded by the High 
Court to a Sub-Judge who disposes of it without 
objection being taken as to his jurisdiction, the 
irregularity would not affect the decision on its 
merits. (1924) M. W. N. 317 = 23 I. C. 425 = 15 
M. L. T. 304 ; 19 C. W. N. 143 = 23 I. C. 69 = 
19 C. L. J. 408 ; 12 A. L. J. 1094 = 25 I. C. 141. 
Transfer of case from Munsif to Sub- Judge who 
acts as Small Cause Court is within the Dt. 
Judge’s power, though a party is thereby deprived 
of his right of appeal. 36 I. C. 881. The Dt. 
Court can withdraw a transmitted execution pro- 
ceeding to its own file and dispose of it. 39 M. 
485=29 I. C. 119 = 29 M. L. J. 712. Where an 
Appellate Court remands a suit for fresh disposal 
on the merits by the Court which first decided it, 
the Dt. Judge can transfer it to his file and decide 
it. 19 I. C. 552=9 N. L. R. 40. (21 A. 230 
dist .) 

Delegation of powers by the Dt. Judge. 

— The power of transfer under S. 24 can be dele- 
gated by the Dt. Judge but when so delegated it 
must be exercised in accordance with law. It 
can only be exercised in cases pending in a Court 
subordinate to the Court exercising the power. 
52 I. C. 352. Ss. 37 and 44 of the Punjab Courts 
Act provide for such a delegation in the Punjab. 
40 I. C. in =33 P. W. R. 1917. 

Grounds OF transfer.— P rejudice against 
pleader if ground for transfer, see 91 I. C. 550 = 
A. I. R. 1926 Mad. 359- 

COURT OF Small Causes.— A Court of 
Small Causes under S. 24 (4) includes Courts 
vested with Small Cause jurisdiction as well as 
the Special Courts constituted under the Provin- 
cial Small Cause Courts Act 39 All. 214 = 15 A. 
L. J. 69 ; 44 I. C. 881 =27 C. L. J. 46! ; 38 A. 
425 J 34 I- C. ii 3 = u A, L. J, 549 ; U A. 324. 
But see also 23 B. 382 ; 31 C. 1 057 contra. A 
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Institution of suits. 


Sammons to defendants. 

Service of summons where 
■defendant resides in another 
province. 


shall be instituted by the 
such other manner as may 


Service 

monses. 


of foreign sum- 


(2) The law applicable to any suit, appeal or proceeding so transferred shall be 
the law which the Court in which the suit, appeal or proceeding was originally insti- 
tuted ought to have applied to such case. 

INSTITUTION OF SUITS. 

26. [S. 48. 1 Every suit 
presentation of a plaint or in 
be prescribed. 

Summons and discovery. 

27. [S. 64.] Where a suit has been duly instituted, 
a summons may be issued to the defendant to appear and 
answer the claim and may be served in manner prescribed. 

28. [S. 85.] (1) A summons may be sent for service 
in another province to such Court and in such manner as 
may be prescribed by rules in force in that province. 

(2) The Court to which such summons is sent shall, upon receipt thereof, pro- 
ceed as if it had been issued by such Court and shall then ruturn the summons to the 
Court of issue together with the record (if any) of its proceedings with regard thereto. 

29. [S. 650-A.] Summonses issued by any Civil or Revenue Court situate be- 
yond the limits of British India may be sent to the Courts 
in British India and served as if they had been issued by 
such Courts : 

Provided that the Courts issuing such summonses have been established or 
continued by the authority of the Governor-General in Council, or that the Governor- 
General in Council has, by notification in the Gazette of India , declared the provisions 
of this section to apply to such Courts. 

30. Subject to such conditions and limitations as 
may be prescribed, the Court may, at any time, either of 
its own motion or on the application of any party, — 

(a) make such orders as may be necessary or reasonable in all matters relating 
to the delivery and answering of interrogatories, the admission of documents and facts, 
and the discovery, inspection, production, impounding and return of documents or other 
material objects producible as evidence ; 

( b ) issue summonses to persons whose attendance is required either to give 
evidence or to produce documents or such other objects as aforesaid ; 

(c) order any fact to be proved by affidavit. 

31. The provisions in sections 27, 28 and 29 shall apply to summonses to give 

evidence or to produce documents or other material 

Summons to witness. objects 

32. The Court may compel the attendance of any person to whom a summons 

has been issued under section 30 and for that purpose 
Penalty for default. ma y 

( а ) issue a warrant for his arrest ; 

(б) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hundred rupees ; 


Power to order discovery 
and the like. 


transfer of a Small Cause «uit from a competent 
Small Cause Court to a Court not having Small 
Cause jurisdiction makes the latter Court for the 
purpose of the suit a Court of Small Causes, 
whose decision is therefore not appealable. 40 A. 
525 ; 36 I. C. 317^14 A. L. J. 70s ; 38 M. 25 ; 
23 M. L. J. 373 ; 27 C. L. J, 461 ; 31 B. 3 M 
(F. B. ) ; 1 Pat. 696. A Dt. Judge cannot transfer 
a case of a Small Cause nature to a subordinate 
Court not invested with the powers of a Small 
CauSe Court so long as the Small Cause Court 
capable of trying it is itl existence. 43 I. C. 314 = 
20 O. C. 330. The section does not apply to 
cases transferred from a Court of Small Causes 
to Honorary Munsif’s Courts in U. P. and the 


decrees passed by the latter Courts in such cases 
are appealable. 54 I. C. 435 ; 5° I* C. 648 = 1 
U. P, L. R. (H.C.) 2 7. As to grounds for transfer, 
see notes under S. 22. 

See. 28 . — Presentation of plaint at private re- 
sidence of Judge is valid. 65 I. C. 674 — 1922 
Nag. 167. (34 A. 482 relied on). As to essen- 

tials of a suit, see 31 B. 393. 

See. 27 . Suit duly instituted, meaning 
of. — Where a suit is dismissed for non-payment 
of deficit Coart*fee, review without notice to the 
other side is not illegal. Until the suit was re- 
gistered, the suit coold not have been said to be 
duly instituted. 26. C. W. N. 391 =69 I. C. 43 = 
*922 Cal. 234. 
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(d) order him to furnish security for his appearance and in default commit 
him to the civil prison. 

Judgment and Decree. 

33. [S. 198.] The Court, after the case has been heard. 
Judgment and decree. shall pronounce judgment, and on such judgment a decree 

shall follow : — 

Interest. 

34. [S. 209.] ( i) Where and in so far as a decree is for the payment of money, 

the Court may, in the decree, order interest at such rate as 
Interest the Court deems reasonable to be paid on the principal 

sum adjudged, from the date of the suit to the date of the 
decree* in addition to any interest adjudged on such principal sum for any period prior 


Sec. 88. — Judgment is not legal where case 
transferred after hearing arguments but decided 
without hearing fresh arguments. 57 I. C. 34. 
Omission or neglect to draw up a decree follow* 
ing judgment does not deprive the party of his 
right to appeal. 52 I. C. 479 =66 P. R. 1919. 

Sec. 34 . — Decree for money must be 
construed as including a claim to unliquidated 
damages. A. I. R. 1926 Mad. 1021=51 M.L.J. 
243. A decree for sale in enforcement of a mort- 
gage or charge is not a decree for the payment of 
money. 24 C. 766 ; 21 M. 364 ; 19 A. 174 ; 29 
M. 65. Section does not apply where the decree 
is not for a definite sum of money, but only for 
partition and accounts. 49 Bom. 282 ; 94 1 . C. 
686 = A. I. K. 1925 Bom. 406. 

DISCRETION AS TO INTEREST.— The Court 
has a discretion as to the rate of interest to be 
awarded after the institution till judgment and 
where the Courts below had awarded 8 per cent, 
the Privy Council refused to interfere. 43 M. L. 
J. 66 = 26 C. W. N. 737 = 24 Bom. L. R. 971 = 
I922 P. C. 46. See also 32 C. 582 ; 42 A. 230 ; 12 
C. 569 ; 3 B. 202 ; 18 C. 164 ; 17 I. A. 201 ; 22 
P. R. 1915 = 261. C. 402=66 P. L. R. 1915 ; 25 
I. C. 658 ; 96 I. C. 310. It is a judicial discre- 
tion to be exercised on proper judicial grounds, 

26 C. 39 (P. C.). Though award of interest pend- 
ing suit is discretionary, it should not be refused 
in the absence of proper reasons. 50 I. C. 862 = 
23 C. W. N, 336. See also 106 I. C. 270. The 
Court must award interest generally at the con- 
tract rate, unless it would be inequitable to do so 
in which case it must give reasons. 36 A. 220 = 
23 I. C. 88 = 12 A.L.J. 283 ; 3 A. 91 ; 28 I. C. 429 
(Mad.). Mere hardship is no ground for dis- 
allowing the contract rate unless there is evidence 
of undue advantage taken by lender. 60 I.C. 733; 
60 1 . C 693. The Court has a discretion to 
award interest on damages for breach of contract 
from the date of suit up to the date of decree. 39 
C. L. J. 77 =80 I. C. 87 = 1924 Cal. 637, See also 

27 Bom. L. R. 1168 = 1925 Bom. 547 ; (1926) M. 
W. N. 691 =97 I. C. 871 =51 M.L.J. 243 = A. 
I. R. 1926 Mad. 1021. The Court has discretion 
to grant interest not specifically asked for in the 
plaint. 64 I. C. 896 = 2 Lah. 256. Interest at 6 
per cent, will be allowed in a restitution suit from 
the date of withdrawal by decree-holder till date 
of repayment to judgment-debtor* 21 C. W. N. 
564. Interest awarded under this section is no 
part of the claim or relief granted, as in the case 
pi mesne profits. 33 C. 1232. No. additional 
Court-fee is required on account of the claim for 
interest from the date of suit until realisation. 


17 B. 41. See 34 C. 1252. 

8ub-8ec. ( 2 ). — Where a decree is silent with res- 
pect to interest, the Court must be deemed to 
have refused it. 45 M. L J 687. As to the 
object of the rule, see 106 I. C. 270. 

DaMDUPAT. — The rule of damdupatis not ap- 
plicable after suit even in cases where it is other- 
wise applicable. 40 C. 710 ; 22 B. 86; 33 C. 1869 ; 
78 I. C. 632 ; 1925 Nag. 193. As regards appli- 
cation of section to mortgage, see O. 34, R. 2. 
Interest in Mortgage Decrees.— The 

date referred to in O. 34, R. 2 is the date fixed 
by Court for payment of money. The Court 
must ascertain the amount of interest due on the 
mortgage up to that date according to the con- 
tract rate, unless the Court, for some legal reason, 
sees fit to decrease that rate. 36 A. 220 = 12 A.L. 
J- 283 ; 33 M. L. J. 679; 17 C. L. J. 120 = 18 I.C. 
747 = 17 C. W. N. 457. See also 26 C. 39 ; 34 C. 
150 ; 20 C. 360 ; 20 B. 744 ; 21 M. 364 ; 29 C.W. 
N. 118 = 1925 Cal. 268 ; 1925 Nag. 193. The 
date cannot be extended by an unsuccessful 
appeal by the mortgagor or mortgagee. 17 C. L. 
J. 120= 18 I. C. 747 “ 17 C. W. N. 457. The Ap- 
pellate Court can extend time for redemption and 
the mortgagee would be entitled to interest at 
the contract rate up to the extended date. 29 I, 
C. 289. Where there is no express stipulation 
for the payment of interest after the due date, the 
mortgagee would be entitled to damages for non- 
payment of the debt on the date. The measure 
of damages would be prima facie but not neces- 
sarily the contract rate. 4 Lah. 406 = 751. C. 
375 = 1923 Lah. 632. [17 A. qn (P. C.), 3 Lah. 
200 (F. B.) reff] See also 44 A. 772 =20 A.L.J. 
752 = 1923 A. 7. Where the trial Court did not 
provide for interest on the mortgage money after 
the date of filing of -a suit for redemption, it must 
be demeed to have declined to award any interest 
for the period. 37 B. 326 = 40 I. A. 68 = 17 C.W. 
N. 573 — 25 M. L. J. 101 (P. C.) affirming 2 I.C. 
469 = 11 Bom. L. R. 318. Interest from the date 
fixed for payment to the date of realisation is to 
be calculated on the principal, interest and costs 
found to be due on the date fixed and not on the 
principal alone. Such further interest is to be 
calculated at 6 per cent., but the Court has a 
discretion. 42 M. 465=36 M. L. J. 288 (34 C. 
150 ; 21 M. 364, rel.). See also 47 I, C. 701 ; 27 
I. C. 322 ; 26 I.C. 177 ; 34 C. 150=34 I. A. 9 ; 21 
M, 364 ; 29 M. 176. A Court may in its discretion 
allow post diem interest though not allowed in 
the mortgage deed. 36 I. C 685 ; 30 I. C. 323. 
See also notes under 0 . 34, Rr. 2 and 4. 
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to the institution of the suit, widi further interest at such rate as the Court 
sonable on the aggregate sum so adjudged, from the date of the decree to 1 
payment, or to such earlier date as the Court thinks fit. 

(2) Where such a decree is silent with respect to the payment of furth 
on such aggregate sum as aforesaid from the date of the decree to the dat< 
ment or other earlier date, the Court shall be deemed to have refused such 
and a separate suit therefor shall not lie. 

Costs. 

35 . (1) Subject to such conditions and limitations as may be prescribed, and to 
the provisions of any law for the time being in force, the 
osts ' costs of and incident to all suits shall be in the discretion 

of the Court, and the Court shall have full power to determine by whom or out of what 
property and to what extent such costs are to be paid, and to give all necessary direc- 
tions for the purposes aforesaid. The fact that the Court has no jurisdiction to try 
the suit shall be no bar to the exercise of such powers. 


Sec. 35.— Discretion of the court as to 
COSTS. — Costs are in the discretion of the Judge, 
a judicial discretion to be exercised on general 
principles, not arbitrarily. 27 M. 341 ; 7 C. W. 
N. 647 ; 58 I. C. 421 —24 C. W. N. 352 ; 90 I. 
C. 577- See also A. I. R. 1926 Oudh 35 ; 5 O. 
\V. N. 35. Rule as to apportionment of costs 
in England and India, see 4 Pat. 510=6 P. L. T. 
634-87 I. C. 849 ^1925 Pat. 625. See also 88 
I. C. 14 1. As a rule costs follow the event- It 
should be awarded to the successful paity. It is 
not necessary that he should be wholly success- 
ful, and substantial success is enough. 18 13. 474 ; 
3 C. 473 ; 24 C. W. N. 352 ; 40 C. L. J. 5°4 == 
1925 Cal. 297 ; 1923 Lah. 513 (2) ; A. I. R. 1028 
Mad. 346 = S4 M. L. J. 603 ; 1923 Lah. 302 (1). 
See also 05 I. C. 446 (2). A party succeeding on 
a particular issue must ordinarily get his costs of 
that issue unless there is special reason to deprive 
him of it or the issues are closely and inseparably 
connected with each other. 45 I. C. 738 = 27 C. 
L. J. 78. In a proper case the Court may deprive 
the successful party of costs. 30 C. 213 ; 30 I.A. 
86 =25 A. 287 ; 31 C. 332 (P. C.); or even saddle 
him with costs of the other party. 9 C. W. N. 
844 ; 2 1 C.W.N. 1 137 (P.C.) ; 40 A. 558. But if 
it does so, it must give reasons in writing. 30 C. 
536. . For other cases regarding conduct of par- 
ties determining the award of costs, see 24 C.W.N. 
110 = 30 C. L. J 417 ; 17 L. W. 358 = 73 L C. 329 
= 1923 M. 485 (Costs disallowed owing to the vin- 
dictive nature of the proceeding launched by the 
client against his pleader for professional miscon- 
duct); 58 I.C. 421 =24 C.W.N. 352 ; 62 I.C. 812 ; 
21 I. C. 944 = 16 P. L. R. 1914 ; 38 I. C. 695^-5 
L. W. 672 ( Bona fide mistake of a temple com- 
mittee in instituting proceedings) ; 40 I. C. 614 
(Tender of rent due before suit) ; 65 I. C. 709 
(Delay in the final disposal of the suit due to the 
laches of the plaintiff) ; 85 I.C. 445 = i9250udh 
561 (Vague and loose drafting of grounds of ap- 
peal). Where both parties make false allegations 
costs may not be allowed or disallowed to either 
side. 31 I. C. 86a. A successful appellant may 
not get his costs, because his case was not pro- 
perly represented in the lower Court. 104 I.C. 325. 
In deciding the question of costs, a Court is en- 
titled to consider not merely the conduct of the 
parties in the actual litigation but also matters 
which led up to the litigation. 13 C. L. J. 404 = 
xo I. C. 90 = 16 C. W. N. 805 ; O900) * Q- B. 


616. Costs disallowed where proceedings could 
have been taken in a cheaper Court. 45 B. 1236. 
Where suit is overvalued, costs will be allowed, 
on proper valuation. 87 I. C. 1002. Costs dis- 
allowed to the successful party for raising incon- 
sistent pleas regarding effect of document whose 
construction was in issue. 33 A. 344=38 I. A.. 
104. (P. C ) ; for failure to prove exclusive title 
set up by successful party, iq C. 253 (P. C.). 
Costs were awarded to the respondent against the 
successful appellants in view of special difficul- 
ties in construction of will and nature of conten- 
li^ns. 38 B. 399 = 26 M. L. J. 647 (P. C.). 
Where the suit has been caused by the conduct 
ot the returning officer, each party may be order- 
ed to bear his own costs. 24 C. W. N. 189 = 53 
J. C 741 =30 C- L. J. 270. Where the litigation, 
was due to vagueness of testamentary directions, 
costs of all parties should come out of testator’s 
estate. 19 S. L. R. 220. The fact that questions 
of law raised are not easy of solution is not a good 
ground for not allowing the costs of a successful 
litigant. 23 M. L. J. 638 = 17 1. C. 609. Where 
alternative relief was claimed against either of 
two defendants who were disputing their liability, 
the unsuccessful defendant should be made to 
bear the costs of the successful defendant. 42 I.C. 
636. The Court can disallow costs where suit was 
based on a state of law, which since has been 
overruled. 43 M.61 =37 M. L. J. 271 ; 47 B. 559 
= 1923 B. 206. District Court can decide even 
after an appeal has been disposed of by High- 
Court, whether its own order of taxation is right 
or not. 28 Bom. L. R. 550 = 95 I. C. 515 = A. I. R. 
1926 Bom. 367. 

Costs in mortgage Suits.— a mortgagor 
is ordinarily entitled to costs in a redemption suit 
unless he forfeits his right by laches. 38 
I. C. 655. A mortgagee is ordinarily entitled to- 
costs of suit, unless he is guilty of grave miscon- 
duct. 19 I. C. 474. Or he denies the mortgagor’s 
right to redeem. 91 I.C. 943 = A. I. R. 1926 Mad. 
405. Mortgage decree with costs, how to be re* 
alized. 41 C. L. J. 607 = 1925 Cal. 1135. See 
also 21L.W. 252=48 M. L. J. 213 (Costs in 
redemption suit). In an unsuccessful appeal by 
the mortgagor, the mortgagee is entitled to add to 
the security the costs of the appeal. 40 A. 473 = 
17 A. L. J. 582. Mortgage decree with costs how 
to be realised. See 93 I. C. 364= A. I. R. 1925. 
Cal. 1135. 
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2 ) Where the Court directs that any costs shall not follow the event, the Court 
te its reasons in writing. 

0 The Court may give interest on costs at any rate not exceeding six per cent, 
m, and such interest shall be added to the costs and shall be recoverable as 


- L35-A. (i) If in any suit or other proceeding, not being an appeal, any party 

objects to the claim or defence on the ground that the 

pea° m of en f“se ry o C r 0St vex n atious clai ™ ° r defence or an V P art of ** is - as against the objec- 
claims or defences. tor . false or vexatious to the knowledge of the party by 

whom it has been put forward, and if thereafter, as 


COSTS IN Partition Suits.— Costs in a par- 
tition suit up to the preliminary decree ought not 
to be given to plaintiff but to be borne by all the 
parties. 42 C. 4Si = I 9 c * w * N * -33 ; n 
L. W. 5. 

COSTS IN A REPRESENTATIVE SUIT. — See 42 
B. 566 = 42 I. C. 9 ; 60 I. C. 362. Costs of all 
parties in a scheme suit may be directed to be 
paid out of the trust funds. 17 I. C. 441 =25 M. 
JL. J. 199 (P. C.). Trustees ought to have their 
costs out of the trust estate in legal proceedings 
concerning the estate, unless they have unreason- 
ably carried on or resisted such proceedings. 39 
I. C. 388 = 21 C. W. N. 339. Where a litigation 
is caused by the language of a will, its costs 
should be borne by the estate and not by the 
trustees. 39 M. 476 = 29 I. C. 203 ; 24 I. C. 96. 
Costs in pre-emption suits. See 71 P. R. 1915 = 
30 I. C. 517. Costs of intervenorin administra- 
tion proceedings. See 24 C.W.N. 888 = 48 C. 352. 
In aq unsuccessful litigation, the Secretary of 
State is liable to pay costs like any other un- 
successful party. 5 Pat. L. J. 321 =5^ I. C. 507. 

PRACTICE AS TO AWARD OF COSTS.— Exces- 
sive costs should not be allowed where a plaint 
is rejected at an early stage. 35 P. R. 1914 — 25 
I. C. 435. The Court-fee paid on part of the 
claim subsequently withdrawn cannot be recover- 
ed. 23 I. C. 231. Withdrawal of suit — Court’s 
discretion to award costs is not restricted by the 
use of the word “ shall ” in O. 23, R. 1. 2 O. W. 
N. 901 =1925 Oudh 699. Where the appellate 
decree is silent as to costs, the decree of the trial 
Court is the guide to determine the costs. 62 I. 
C. 299 = 13 Bur. L. T. 173. Travelling expenses 
of witnesses can be recovered. 67 I. C. 277 = 
1923 Cal. 315 (1). On a question of pleaders’ 
fees, the Court will not interfere with the opinion 
of the Taxing Master unless it is wrong on princi- 
ple or very clearly wrong in detail. 63 I. C. 37 
= 45 B. 1234. The words “ abide the result ” 
are equivalent to the words “ costs in the cause” 
39 M. 476 = 28 M. L. J. 441. Order for costs in 
an interlocutory application to be costs in the 
cause, cannot be varied by the trial Judge, 28 
Bom. L. R. 1283 = 97 I. C. 133=50 430 = 

A. I. R. 1926 Bom. 596. Affirming on appeal 24 
I. C. 476=39 M. 476 (note J. Taxation of costs 
in third party proceedings, see 59 I. C. 18 = 21 B. 
JL. R. 808 at p. 816. As to costs incurred before 
the arbitrator or umpire, see A. I. R. 1928 Mad. 
370 (a) =54 M. L. J. 580. 

Separate sets of Costs.— Different sets of 
costs can be awarded when there are several de- 
fendants raising various defences. 31 I. C. 312 = 
(1915) M. W. N. 1021. When the suit of a re- 
versioner against various alienees is decreed with 
costs, each set of defendants are liable only for the 


costs proportionate to their interest. A. I. R. 
1928 Mad. 16. Where plaintiff’s suit is dismiss- 
ed each defendant is entitled to costs taxed on 
the basis of the suit valuation and not on the 
basis of what each defendant’s interest might be 
in the suit itself. 27 Bom. L. R. 692=89 I. C. 
21 1 = 1925 Bom. 432. When a defence is common 
and not separate only one set of costs should 
be awarded. 9 A. 205 ; 4 M. L. J 281. See also 
11 Bom. L. R. 158 (P. C.). Award of costs on 
abatement of suit, see 37 M. L. J. 596=43 M. 
284 ; 22 M. L. J. 439. 

COURT’S DISCRETION TO AWARD INTEREST 
ON COSTS — The power to award interest on 
costs is discretionary and can be inserted after 
judgment while framing the decree. 35 I. C. 218 ; 
but see also 60 I. C. 345. Where a decree does 
not allow interest on costs, it cannot be allowed 
in execution. 6 Bom. L. R. Ap. 33 ; 3 C. 351. 

NO SEPARATE SUIT FOR COSTS.— No separate 
suit for costs is maintainable wheh the Court has 
made no order as to costs. 2 B. 360. 

Appeal as to order for costs.— Appeal 
does not lie against an order relating merely to 
costs but an appeal would lie when such co«ts 
are incidental to a judgment. 26 M. L. J. 356. 
See also 27 Bom. L. R. 692 =89 I. C. 21 1 = 1925 
Bom. 432 (Appeal lies from order directing 
how costs are to be taxed). An appeal 
raising only a question of costs is incom- 
petent where it does not contain a question 
of law. 47 C. 67 ; 39 I. C. 388 = 21 C. W. N. 
339. An Appellate Court will interfere when 
there is a patently erroneous order. 26 M. L. J. 
356. Appellate Court can interfere if satisfied 
that the discretion has not been judicially exercis- 
ed by the Lower Court. 40 A. 558. See also 45 
I. C. 738 = 27 C. L. J. 78 ; 44 I. C. 870 = 22 C. 
W. N. 372 ; 20 C. W. N. 929=36 I. C. 655 ; also 
where there has been a misapprehension of facts 
and violation of principle. 42 B. 327. See also 
24 C. W. N. 352 ; 16 B. 676. Second appeal lies 
on a question of costs only where an important 
question of principle has been decided. 41 A. 
2S4 J 35 C. L. J. 156 ; 4b I. C. 544 ; 12 C. 197 ; 
12 C. 1 7 J • As to revision by High Court, see 
24 M. L. J. 212. 

Privy Council Costs.— Where respondent 
lodged a case but did not appear at the hearing 
and the appeal was dismissed with costs, the 
costs should be paid to respondent. 41 C. L. J. 
450 = 27 Bom L.R. 853=49 M. L. J. 238 (P. C\). 
Appeal to Privy Council presented but not 
prosecuted — Respondent entitled to costs on 
petition for leave to appeal. 27 Boro. L. R. 699 
= 89 I. C. 2 13 = 1925 Bom. 

8ec. 85- A.— 1 Sec. 35- A was added by Act 
IX of 1922 which under S. 1 (2) thereof may. 
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against the objector, such claim or defence is disavowed, abandoned or withdrawn in 
whole or in part, the Court, if the objection has been taken at the earliest opportunity 
and if it is satisfied of the justice thereof, may, after recording its reasons for holding 
rsuch claim or defence to be false or vexatious, make an order for the payment to the 
objector, by the party by whom such claim or defence has been put forward, of costs 
by way of compensation. 

(2) No Court shall make any such order for the payment of an amount exceed- 
ing one thousand rupees or exceeding the limits of its pecuniary jurisdiction, which- 
ever amount is less : 

Provided that where the pecuniary limits of the jurisdiction of any Court exer- 
cising the jurisdiction of a Court of Small Causes under the Provincial Small Cause 
•Courts Act, 1887, and not being a Court constituted under that Act, are less than 
two hundred and fifty rupees, the High Court may empower such Court to award as 
costs under this section any amount not exceeding two hundred and fifty rupees and 
not exceeding those limits by more than one hundred rupees : 

Provided, further, that the High Court may limit the amount which any Court 
or class of Courts is empowered to award as costs under this section. 

(3) No person against whom an order has been made under this section shall, 
'by reason thereof, be exempted from any criminal liability in respect of any claim or 
defence made by him. 

(4) The amount of any compensation awarded under this section in respect of 
a false or vexatious claim or defence shall be taken into account in any subsequent 
suit for damages or compensation in respect of such claim or defence.] 

PART n. 

Execution. 

General . 

36. The provisions of this Code relating to the execution of decrees shall, so 

far as they are applicable, be deemed to apply to the 
Application to orders. execution of orders. 

37. [S. 649.] The expression “ Court which passed a decree,” or words 

to that eTect, shall, in relation to the execution of 
Definition of Court which < j ecreeSf un less there is anything repugnant in the subject 

or context, be deemed to include, — 


with the previous sanction of Governor-General 
in Council, be brought into force in any province 
by the Local Government on any specified day. 
•Compensation under section can be awarded only 
after objection by the opposite party. 94 I. C. 
78 (2)=-- A. I. R. 1926 Lab. 472 (2). See also 94 
I. C. 790 = A. I. R. 1926 All, 554. 

Sec. 36 . — Order under O. 21, R. n (2) can be 
executed as If it were a decree. 2 Rang. 673 = 
1925 Rang. i8y. 

Sec, 37 . Scope and application of the 

SECTION. — Applies to cases where the territorial 
jurisdiction of the Court is changed, as also to 
cases where the status of the parties is changed 
and the ceasing of the jurisdiction is due to either 
of these causes. 17 B. 162. See also 49 Mad. 
746-9SI. C. 12= A. I. R. 1926 Mad. 421-50 
M. L. J. 161 ; 7 Pat. L. T. 333 = 92 I. C. 900 = A 
I. R. 1926 Pat. 209. On this section, see also 41 
C.L.J. 166 ; 1925 Cal. 679 \ 4 Pat. 688. The 
power to execute a decree is vested in the Court 
which passed the decree. But in the event of 
the Court ceasing to exercise jurisdiction, it 
would be exercised by the Court which would 
*have power tq try the suit at the time when the 
•application was filed. 49 I. C. 958 (Pat.) ; 48 I. 
•C. 107 = 3 Pati L. J. 43s . Though a defendant 


did not object to jurisdiction at the time of the 
final decree he could do so in execution. 50 Mad. 
882 = 102 I. C. 245 = 1927 Mad. 627=52 M. L.J. 
605. The section is permissive. If after a 
Court has passed a decree, the local jurisdiction 
in respect of the suit is transferred to some other 
Court, the Court which passed the decree may 
still execute it. 28 C. 238 ; 35 C. 974 ; 25 C. 
515. See also the Full Bench decision in 42 M. 
821 =37 M. L. J. 284, overruling 37 M. 462 = 26 
M. L. J. 189 and other earlier Madras decisions. 
Where subsequent to the passing of a money 
decree the area is transferred from the jurisdic- 
tion of the Court which passed the decree to 
that of another Court, the latter Court can exe- 
cute the decree. 45 M, L. J. 210= 1924 Mad. 32. 
When the Court which passed a mortgage-decree 
is in existence, no other Court has jurisdiction to 
execute the decree, though the hypotheca may be 
within its jurisdiction unless and until the decree 
was transferred to it for execution. 42 M, 461 = 
36 M.L.J. 199. A Court does not cease to be 
Court which passed the decree merely by reason 
that the headquarters of such Court are removed 
to another place or merely because the local 
limits of the jurisdiction of such Court are 
altered. 6 C. 513. 
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(а) where the decree to be executed has been passed . in the exercise of 
appellate jurisdiction» the Court of first instance, and 

(б) where the Court of first instance has ceased to exist or to have jurisdiction 
to execute it, the Court which, if the suit wherein the decree was passed was instituted 
at the time of leaking the application for the execution of the decree, would have 
jurisdiction to try such suit. 

Courts by which decrees may be executed . 

38. [S. 223, 1st para.] A decree may be executed 
Court by which decree may either by the Court %hich passed it, or by the Court to 
be executed. which it is sent for execution. 

39. [S. 223.] (i) The Court which passed a decree may, on the application 

, , , of the decree-holder, send it for execution to another 

Transfer of decree. Court 

(a) if the person against whom the decree is passed actually and voluntarily 
resides or carries on business, or personally works for gain, within the local limits of 
the jurisdiction of such other Court, or 

( b ) if such person has not property within the local limits of the jurisdiction 
of the Court which passed the decree sufficient to satisfy such decree and has property 
within the local limits of the jurisdiction of such other Court, or 


Sec. 38. — Section not exhaustive. 47 All. 57. 
Court can call back transferred decree. 50 Bom. 
439 =28 Bom. L. R. 381 =94 I. C. 146 = A. I. R. 
1926 Bom. 271. 

Territorial Jurisdiction. — Territorial 
jurisdiction though not necessary for the trial of 
suits is necessary for the executing Court apart 
from the special and exceptional procedure by 
precept. 31 M. L. J. 75° = 43 I. C. 79* this 
section, see 80 I. C. 901 =1925 Pat. 139. Parti- 
cular execution application may be transferred. 
47 All. 57 = 1925 AH. 276. Territorial jurisdiction 
is a condition precedent to the execution of a 
decree. The Court having jurisdiction over the 
property which is the subject-matter of the suit 
in which the decree is passed has alone the 
power to execute the decree. 48 I. C. 107-3 Pat. 
L. J. 435 5 6 C. 201 ; 35 I. C. 96 ; 31 M. L. J. 
22. [But see also the cases cited under S. 37 as 
to loss of territorial jurisdiction after the passing 
of decree.] So the decree must be transferred to 
the Court within the local limits of whose juris- 
diction the property sought to be attached is for 
the time being. 4 Pat. L. J. 14 1. See also 50 M. 
882 « ro3 I. C. 245 = (1927) M. W. N. 282=25 
L. W. 671 =38 M L. T. 351 = A. I. R. 1927 Mad. 
627=52 M. L. J. 605. But in cases of decrees 
for sale of mortgage property, an exception has 
been recognised and a Court can order sale of 
properties comprised in the mortgage though 
some of them are situated in another district. 
80 I. C. 901. See also 14 C. 661 ; 15 C. 667 ; 19 
C. 13 ; 21 C. 689 ; 22 C. 871 ; 107 I. C. 195. The 
fact that all the property is not situated within 
the jurisdiction of the Court which passed 
the decree does not affect its jurisdiction to 
sell the property comprised in the decree. 29 
I. C. 745 (Mad.) See O. 21, R. 3- As to 
pecuniary jurisdiction of the Court to which 
a decree Is sent for execution, see the cases 
cited under S. 39. Jurisdiction is not lost 
in execution, because the interest which ac- 
crued after decree has raised the amount due. 
10 B. 200. Also where the pecuniary limits of the 


jurisdiction of the Court are exceeded by the 
amount of rent or mesne profits ascertained for a 
period subsequent to the institution of the suit. 
21 C. 550 ; 40 C. 56. 

Concurrent Execution.— There is nothing 
in law against a decree being simultaneously exe- 
cuted in more places than one against the pro- 
perty of the judgment-debtor. ^4 l.C. 302 = 3 L. 
W. 336 ; 4 M.I.A, 529; 8 C. 687. Where a decree 
i9 transferred to another Court for execution, 
concurrent execution of it is permissible in the 
Court from which the decree has been transfer- 
red. 39 I. C. 729 = 15 A. L. J. 532. But see also 
37 M. 231 and 39 M. 640, infra. An application 
for execution has to be made to the Court to- 
which the decree has been transferred and not to 
the Court which passed the decree, so long as 
the former Court has the seisin of execution pro- 
ceedings. An application to the latter Court is- 
not a step-in-aid of execution. 39 M. 640--3r 
M. L. J. 300 =43 I. A. 23S (P. C.) affirming 37 
M. 231. See also 2 P. 247. Application by legal 
representatives for substitution must be made to 
the Court which passed the decree and not to 
the Court to which it is transferred for execution. 
55 I. C. 156 ; A. I. R. 1926 Mad. 411. An exe- 
cuting Court cannot refuse to execute a decree 
passed against a minor not properly represented 
in a suit., (1928) M.W. N. 227; 15 C. W. N. 
725, foil.) 

Sec. 39 . Application of this section. — 
On this section, see 5 P. 714. To make this sec- 
tion applicable, it is necessary that the provisions 
of the Code should regelate the procedure of 
both the Courts. 34 C. 576. On this section,. 
see also 1925 Oudh 481 ; 1925 Oudh 428 ; 82 I. 
C. 95S ; 8 Pat. L. T. 292 « A. I, R. 1927 Pat. 38. 
An order transmitting a decree for execution is 
one of a quasi administrative nature. 7 & L C. 
jooi. An order transferring a decree for execu- 
tion should norbe made so as. to evade the pro- 
vision of the Lim. Act or to validate an invalid 
application. 42 M. 461 <*36 M. L. J. 199. 
Transfer of 9 portion of a decree to another 
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{©) if the decree directs the sate or delivery of immoveable property situate 
outside the local limits of the jurisdiction of the Court which passed it, or 

( d ) if the Court which passed the decree considers for any other reason, 
which it shall record in writing, that the decree should be executed by such other 
•Court. 

( 2 ) The Court which passed a decree may of its own motion send it for exe- 
cution to any subordinate Court of competent jurisdiction. 

40. Where a decree is sent for execution in another 
Transfer of decree to Court province, it shall be sent to such Court and executed in 
in another province. such manner as may be prescribed by rules in force in 

that province. 

41. [S. 223.] The Court to which a decree is sent for execution shall certify to 

. . the Court which passed it the fact of such execution, or 

proCeed where the former Court fails to execute the same the 
circumstances attending such failure. 


Court for execution is irregular. 43 I. C. 186 = 3 
Pat. L. W. 247. Also a decree cannot be trans- 
ferred for a limited purpose only. 39 I. C. 737 
-l Pat. I..„W. 582. A court has no power to 
take away the decree-holder’s legal right to exe- 
cute his decree in such manner as he chooses, 
having regard to his facilities and convenience. 
1 O. W. N. 409. A District Munsif receiving by 
transfer a decree of a .Village Court for execution 
or withdrawing execution of a decree to his own 
(file cannot transfer the decree to another District 
Munsif’s Court. 46 M. 734 = 44 M. L. J. 643. 
Application for transfer of a decree for execution 
is a step-in-aid. 33 I. C. 523 = 14 A. L J. 415. 
But is not an execution application within the 
meaning of O. 21 , R. 10. 94 I. C. 482 = A. I. R. 

1926 All. 473. A decree-holder need not make a 
second application for execution to the Court to 
which a decree has been transferred, when he has 
already made one application to the Court trans- 
ferring the decree. 2 P. 909 = 1924 Pat. 120. 
Questions regarding who are the legal representa- 
tives and plea of limitation, if raised, should be 
decided before transfer. (1926) M. W. N. 120 = 
91 I. C. 1056 = 23 L. W. 92 = A. I. R. 1926 Mad# 
411- 

Pecuniary Jurisdiction of the court 

to WHICH a DECREE IS SENT. — The Court to 
which a decree is sent must be one having juris- 
diction and competent to execute the decree, 
having regard to the amount or the value of the 
subject-matter. 16 C. 457 at 465 ; 12 B. 155. See 
also S. 6. Court to which the decree is transfer- 
red must be one having pecuniary jurisdiction to 
try the suit in which the decree was passed. The 
provision in sub-See. (2) that the Court may of 
its own motion transfer a decree to a subordinate 
Court of competent jurisdiction does not mean 
that under sub-S. (i) a decree may be transfer- 
red for execution to any Court, irrespective of its 
pecuniary jurisdiction. 1 P. 651 =3 P. L. T. 422. 
But the Madras High Court has held that the 
question of competency does not arise where 
the decree is sent to another Court on the appli- 
cation of the decree-holder. 7 M. 397 ; 17 M. 
309 ; (1914) M. W. N. 97=aa I.C. 275. See also 
«2 I.C. 27 (Bur.)* 

Cl. (e).— If a Court passes a decree for the 
sale of property mortgaged, and after the passing 


of the decree the District within which the pro- 
perty is rituate is transferred to another Court, 
the Court which passed the decree can still sell it. 
15 C. 667 ; 19 C. 13 ; 21 C. 639 ; 22 C. 871. 

Cl. (d). — Under this clause a Court which pass- 
ed a decree in its Small Cause jurisdiction, may, 
for any good reason, transfer it to the other 
branch of the same* Court. The two branches 
may be regarded as different Courts. 8 B. 230 ; 
9 B. 237 =6 A. 243 (F. B.) ; 76 I.C. 548 = 1923 
Bom. 371. In 18 B. 6r the question whether a 
Sub-Judge can transfer a decree for execution to 
a Court of Small Causes, when the property 
attached was situated within the local limits of 
his jurisdiction was raised, but not decided. 

Concurrent Execution in several 
COURTS. — A Coujt has power to send its decree 
for execution to several places. 14 M.I.A. 529 , 
8 C 687, See also notes under the heading under 
S. 38. Execution case once transferred — Certifi- 
cate under S. 4r not received — Court passing 
decree cannot transfer it again to different Court. 
29 O. C. 84 = A. I. R. 1925 Oudh 428. 

Appeal. — An appeal lies from an order ieject- 
ing an application for transfer. 8 C. yt. N. S75. 

See. 40 . — See 31 Bora. 5. 

See. 41 . SCOPE AND APPLICABILITY OF THE 
SECTION. — It is only when the Court to which a 
decree is sent has executed it or has w r holIy failed 
to execute it that the Court is bound to send a 
certificate under S. 41. It does not matter if one 
application fails. 25 Bom. L.R. 453 = 74 I.C. 
149 = 1923 Bom. 396. See also 20 A. 129. After 
the issue of a certificate under S. 41 1 an)pl return 
of the copy of the decree, the Court to wh^ch the 
decree is transferred ceases to have jurisdiction. 
22 A. L. J. 1039 = 1925 All. 179 ; 26 Bom. L. R. 
345 = 1924 B. 359 ; 5 Pat. 398 — 94 I.C. 36 = 1926 
P. H. C. C. 86 = 7 Pat. L. T. 461 = A. I. R. 1936 
Pat. 274. Certificates as to result of each appli- 
cation sent under the executive orders of the 
High Court cannot put an end to the jurisdic- 
tion of the Court to execute the decree. 18 N. L. 
R. 178=681. C. 657 = 1923 Nag. 210. As to the 
applicability of the section to a Court executing 
its own decree on Small Cause Side, in the Ori- 
ginal Side, and entering satisfaction in the Small 
Cause Register, see 76 I. C. 548=1923 Bom. 371. 
On this section, see also A. I. R. 1926 Lah. 113. 
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42. [S. 228.] The Court executing a decree sent to it shall have the same powers 
in executing such decree as if it had been passed by itself. 
All persons disobeying or obstructing the execution of the 
decree shall be punishable by such Court in the same 

manner as if it had passed the decree. And its order in executing such decree shall be 
subject to the same rules in respect of appeal as if the decree had been passed by itself. 

43. [S. 229.] Any decree passed by a Civil Court established in any part of British 
India to which the provisions relating to execution do not 
extend, or by any Court established or continued by the 
authority of the Governor-General in Council in the terri- 
tories of any foreign Prince or State, may, if it cannot be 
executed within the jurisdiction of the Court by which it 

was passed, be executed in manner herein provided within the jurisdiction of any 
Court in British India. 

44. [S.229-B] The Governor-General in Council may, by notification in the 

_ f J Gazette of India , declare that the decrees of any Civil or 

by Court t s°o 1 f°Na d tive e Sta l tes Sed Revenue Courts situate in the territories of any Native 

Prince or State in aliance with His Majesty and not estab- 
lished or continued by the authority of the Governor-General in Council, or arty class* 
of such decrees, may be executed in British India as if they had been passed by the 
Courts of British India. 


Powers of Court in executing 
transferred decree. 


Execution of decrees passed 
by British Courts in places to 
which this Part does not ex- 
tend or in foreign territory. 


Sec. 42. POWERS OF COURT IN EXECUTING 
TRANSFERRED DECREE.— The executing Court 
cannot call the legality of a decree in question. 8 
C. 687 ; 31 C. 922 ; 23 A. 184; 7 Bom. L.R. 659; 

4 M. 324 , II H. 528 ; 7 B. 481 ; 10 B. 65. But 
see 28 B. 378. Court cannot vary decree. See 4 I. 
A. 137 ; 9 I A. 1 =8 C. 332 ; 15 B. 644 ; 7 A. 194 ; 
22 C. L. J. 561 ; 34 I. C. 362 ; 39 I.C. 537 ; 99 I. 
C. 535 =27 Punj. L. R. 750. The Court to which 
a decree is sent can decide whether or not the 
execution was barred by limitation. 23 C. 39. 
But it has no such power when the Court which 
passed the decree makes an order for execution 
and then transmits the decree for execution to 
another Court. 15 B. 28. The Court to which 
a decree is sent cannot question the propriety of 
the order transmitting the decree to such Court. 
21 B. 456. See also 7 A. 330 ; 8 M. I..J. 1. It 
cannot refuse execution on the ground that ques- 
tions are raised between the parties that cannot 
properly be dealt with in execution. 1 f B. 528. In 
executing 4 decree against a firm Court can deter- 
mine whether a person is a partner or not. 98 I. 
C. 855. The executing Court has power to con- 
sider an objection that the decree-holder’s demand 
roast be deemed to have been satisfied under 
S. 18 of theU. P. Court of Wards Act. 46 A. 560 
= 22 A. L. J. 439. Where a decree is already 
transferred for execution by Court which passed 
it, an application for further transfer should be 
made to the Court where execution is pending. 
47 B. 56 — 1922 B. 359. Objections to the execu- 
tion of the decree should be raised before the 
Court to which it is transmitted for execution. 78 
I. C. 1001. Where a decree-holder obtain* an 
order for the transfer of a decree but the decree 
is not actually sent, the Court which passed the 
decree has jurisdiction to execute it. 1 F. 328 = 
3 Pat. L. T. 298. Section not applicable to exe- 
cution proceedings of a decree of Madras Small 
Cause Court transferred to a mofussil Court, but 
applicable to execution proceedings in the Mad- 
ras Small Cause Court. 22 L. W. 455 **49 M. L. 
j. 104. Transfer for execution — Power of court 
to order attachment. 91 I. C. 1043. 

APPEAL.— Although no appeal lies from the 


orders of a Small Cause Court, still under S. 42* 
an appeal lies from an order passed in execution 
of a Small Cause decree transferred to a Court 
on its Original Side. 33 I.C. 523 = 14 A.L.J. 415 ; 
27 I. C. 10 = 20 C. L J. 129 ; also 103 I. C. 344. 
Only one appeal lies against such orders. 12 I. C. 
959 ; 25 C. 872. 

Sec. 43 . — The section is applicable to decrees 
passed by Courts in the Scheduled Districts. 15 
C. 365. The Court of the Political Agent at 
Sikkiam is a Court established by authority of 
Governor-General. 38 C. 859. See also cases noted 
under S. 1 supra . 

Sec 44 . SCOPE OF THE SECTION.— (See also’ 
notes under S. 13.) A suit does not lie in British 
India on decrees of the Courts of Native States ; 
such decrees are made executable by Notification 
by Governor General in Council under S. 44. 39 
M. 24 = 27 M. L. J. 535 (F. B.). The expression- 
“ may be executed ” gives a discretion to the 
Court to refuse execution. This discretion is not 
limited to Ss. 13 and 14 of the Code. 21 L. W. 
330 =86 I. C. 492 = 1925 Mad. 788. These words 
refer only to the mode of execution. 21 L W. 330 
= 86 I. C. 4Q2 -- 1925 Mad. 788. As to powers of 
Court executing decree of foreign Court, see 41 C. 
L. J. 508^1925 Cal. 955. As to the mode of exe- 
cuting foreign decrees, see 2 M. 237. Notice to* 
judgment-debtor is essential. 21 L. W. 330 = 86 I. 
C. 492= 1925 Mad. 7 88. The Law of Limitation 
governing the execution of foreign decrees in 
British India is the law in force in British India. 
An order for transmission of a decree to British 
Court cannot be treated as an order for execution. 
40 B. 504 = 36 I. C. 369 ; 14 C. at p. 571. The 
section does not remove the decree of a Native 
State from the category of foreign judgments. 15 

B. at p. 219. If the foreign decree has been 
obtained by fraud, a British Court is not bound 1 
to execute it. {Ibid.) A British Court executing 
a foreign decree can enquire whether the foreign' 
Court had jurisdiction to pass it. 40 B. 551 *=36 I. 

C. 363. See also notes under S. 13. An applica- 
tion for execution under S. 44 may be resisted on 
any of the grounds mentioned in S. 13. 39 M. 733 
®30 M. L. J. 148, 
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45. [S. 229 A ] So much of the foregoing sections of this Part as empowers a Court 


Execution of decrees in 
foreign territory. 


to send a decree for execution to another Court shall be 
construed as empowering a Court in British Indig to send 
a decree for execution to any Court established or continu- 


ed by the authority of the Governor-General in Council in the territories of any foreign 
Prince or State to which the Governor-General in Council has, by notification in the 
Gazette of India y declared this section to apply. 


46. (1) Upon the application of the decree-holder the Court which passed the 

decree may, whenever it thinks fit, issue a precept to any 
recep s ’ other Court which would be competent to execute such 

decree to attach any property belonging to the judgment-debtor and specified in the 
precept. 

(2) The Court to which a precept is sent shall proceed to attach the property in 
the manner prescribed in regard to the attachment of property in execution of a decree : 

Provided that no attachment under a precept shall continue for more than two 
months unless the period of attachment is extended by an order of the Court which 
passed the decree or unless before the determination of such attachment the decree 
has been transferred to the Court by which the attachment has been made and the 
decree-holder has applied for an order for the sale of such property. 


by the 
crees. 


Questions to be determined by Court executing decree . 

[S. 244 ] (1) All questions arising between the parties to the suit in which 

, , the decree was passed, or their representatives, and relat- 
es to be determined 

Court executing de- 


shall be determined by the Court executing the decree and 
not by a separate suit. 


Sec. 45. — Neither S. 44 nor S. 45 sanctions the 
transmission of a decree of British Indian Court 
to a Court in a Native State. 40 M. 1069-33 M. 
L. J. 130 (F. B.) ; 32 M. L. J. 487 = 41 I. C. 41. 
See also 12 B. 230 ; 29 C. 400 ; 39 M. 648. 

Sec. 46. Attachment by precept.— The 
Court which passed the decree can issue a pre- 
cept even after the decree is transferred to ano- 
ther Court for execution. 31 C, W. N. 653 — 102 
I. C. 5I3 = A. I. R. 1927 Cal. 581. The Court to 
which precept is issued can accept money or 
security. 27 Punj. L. R. 757. An application under 
the section should be made to the Court which 
passed the decree. The period of two months 
may be extended after it has expired. See S. 148. 
An order extending the period of attachment re- 
lates back to the date of the petition and the 
attachment would be effective though the order 
was passed after the expiry of two months if the 
application for extension was put in within the 
period. 34 I. C. 302=3 L. W, 336. Court to 
which decree is transfened cannot issue precept. 
A. I, R. 1926 Sind 157. Application for attach- 
ment, if sufficient to entitle applicant to rateable 
distribution, see 90 I. C. 527. Power of Court to 
which precept is issued to accept money or secu- 
rity, see 94 I. C. 119=8 L. L. J. 164 = A. I. R. 
1926 Lah. 433. 

See. 47. Scope and operation of the 
SECTION. — All questions relating to the execu- 
tion, discharge for satisfaction of a decree and 
arising between the parties to the suit or their 
representatives shall be determined under S. 47 
by the executing Court and uot by suit ; the order 
passed is appealable, as it has the force of a 
decree. The section applies only to matters aris- 
ing subsequent to the passing of the decree. 67 


I- 753 ; 25 Bom. L. R. 440. A suit to enforce 
an injunction is barred under S. 47. 46 C. 103. 

After decree for possession of properties, a suit 
for declaration of title barred. 1 P. 157. Section 
no bar to setting up by way of defence matters- 
relating to execution. 41 M. L. J. 261 ; 27 C. W. 
N. 280. The section should b® interpreted libe- 
rally, 3 Pat. L. T. 613 ; 19 C. 683. S. 47 does not 
apply to a decree of a foreign Court. (1913) M. 
W. N. 605. An order allowing the decree-holder 
to withdraw execution proceedings is outside the 
section. 19 I. C. 904=18 C. L J. 53. O. 21, R. 
103 is not restricted by the genera! provisions of 
S 47. 52 I. C. 928. O. 21, R. 103 only applies to 
cases where strangers to the decree are involved* 
while S. 47 governs cases w here the persons con- 
cerned are parties to the suit or their representa- 
tives. 41 M. L. J. 54. An application to draw out 
an amount deposited by defendant in setting aside 
an ex-parte decree is not an execution application. 
(1927) M. W. N. 885 (2). 

Questions to be determined under the 

SECTION. — Objections by the judgment-debtor to 
the execution of a decree fall under the section. 
46 M. L. J. 240 ; 5 O. W. N. 242 ; 22 I. C. 926 = 
12 A. L. J. 12. If objection to execution is taken 
by a party to the suit, S. 4 7 applies and not O. 
21, R. 63. 16 I. C. 255 (AH.). An agreement for 
stay of execution of decree before the decree is 
passed is a matter to be enquired into under S. 47. 
40 M. 233=32 M. L. J. 13 (F.B.) ; 22 B. 465. 
But see contra 31 C. 179 ; 29 C. 810; 9 Lah. L. J. 
7 = 100 I. C. 156 = 28 Punj. I.. R, 71; but not so 
the agreement made prior to decree to execute 
for lesser sum. 4 Rang. 118 = 96 I. C. 773=5 
Bur. L. J. 41 =A. I. R, 1926 Rang. 149. 
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(a) The Court may, subject to any objection as to limitation or jurisdiction, 


The following are questions to be determined in 
execution and not by suit -.—-Whether or not exe- 
cution of a decree is barred. 2 Pat. L. R. 222 = 
1924 Pat. 683. That the decree was a nullity 
having been passed against a dead person. 28 
Bom. L. R. 1367-98 I. C. 927 = A. I. R. 1927 
Bom. 53. That the Court had no jurisdiction to 
pass the decree and was against S. 42 of the Co- 
operative Societies Act. 31 C W. N. 739 = 103 
I. 0.644 = A. I. R. 1927 Cal. 378 or is other- 
wise a nullity. 103 I. C. 673-A. I. R. 1927 
Lah. 651. The right of a transferee of 
a decree to execute the same. 28 I. C. 906 
(Mad.). The effect of irregularity or illega- 
lity of notice issued under O. 21, R. 16. 56 
X. C. 461. Whether the decree against a shebait 
is capable of execution against his successor. 14 
C. L. J . 337. The right of a judgment-debtor to 
stay execution on the ground of fraud or negli- 
gence of the decree-holder where the execution 
proceedings are still pending. 22 I. C. 963. An 
enquiry into administrator’s accounts in case of 
money decree against him falls under the section. 
3 R. 44 = 101 I. C. 431= A. I. R. 1927 Kang. 127 
(1). The question whether a decree against a 
Hindu father is capable of execution against the 
son, the debt being tanted with immorality. 62 I. 
€. 905 =6 P. L. J. 451. An objection by the heir 
of a Hindu judgment-debtor that the debt was 
not for necessity. 13 I. C. 670. (11 M. 413 ; 17 

M. 122, Dist.; 16 A. 449; 87 P. R. 1887; 147 P.R. 
1907 I 34 C. 642, Rel. on). An application for 
refund of excess amount levied in execution. 44 
B. 97 : 13 I.C. 133 = (1912) M. W. N. 44 ; 40 M 
780. Also an application for the recovery of the 
land taken possession of by the decree holder and 
either not covered by the decree or in excess of it. 
23 C. 483 ; 2 A. 61 ; 45 All. 96. An improper 
seizure of a judgment-debtor’s property by the 
decree- holder in excess of his rights. 38 A. 339. 
A suit does not lie for recovery of propeity in- 
cluded by mistake in the decree and sold in 
-execution, where the sale w r as not set aside within 
time. 46 B. 914 = 1923 Bom. 62. Where the sale 
is set aside, an application for restitution of the 
property sold may be made under the section and 
no separate suit lies. 16 M. 287 ; 22 A 108 The 
title of a purchaser in execution of a mortgage 
decree can be determined under this section. 54 
Cal. 419 = 103 I- C. 233 = A. I. R. 1927 Cal. 614. 
See alto S3 r al. 837 = A. I. R. 1927 Cal. 106. An 
application for restitution of property purchased 
by the auction-purchaser on the ground that 
certain properties not covered by the decree were 
sold, is not maintainable under S. 47. 45 A 96 = 
1923 All. 470. An order in execution adjudicat- 
ing the claims of an assignee decree holder and a 
person claiming a charge over the properties is 
not appealable as it relates to a question between 
decree- holders inter se. 24 L. W. 70 =93 I. C. 649 
— A. I. R. 1926 Mad. 69 it The execution Court 
has under S. 47 power to correct a mistake in the 
final decree in a partition suit in awarding an 
excess share to one party. 78 I. C. 1039 ; 41 M. 
L J. 120. As to power of amendment of decree, 
see 103 I, C. 673 = A.I.R. 1927 Lah. 651. Where 
a decree is thus amended after full execution* an 
application for restitution may be made under 
4je section and no separate suit lies. 27 A. 485 ; 


22 A. 79 ; 5 C. W. N. 627. Security bonds can 
be enforced in execution. 45 A. 649 = 21 A. L. J. 
604. 

Adjustment out of court.— A n applica- 
tion for certifying payments made out of Court 
falls under S. 47. 1 Pat. 644=68 I. C. 645. O. 21 , 
R. 2 does not limit the operation of S. 47. 1 

Bur. L.J 43 = 70 1. C. 859 : but not whether such 
application is barred by time. 25 I. C. 884. S. 47 
bars a suit for a declaration that a decree is 
satisfied. 3 J.ah. 319 =36 I. C. 988 = 31 M. L. J. 
429 ; 21 C. 437 ; 15 M. 302 ; 31 C. 480. The 
question of decree holder’s fraud in not certifying 
the payment and holding a sale after satisfaction 
did nqt fall under O. 2 1 , R. 90 but under S. 47. 
10 I.C. 625 ; 30 C.I..J. 248; 41 All. 443. See also 
32 C. W. N. 434. Where after a decree for 
possession of a share in an estate, specific lands 
have been allotted in lieu of the share in parti- 
tion proceedings, an enquiry as to what are those 
lands is one relating to execution of the decree. 1 
P. 378=43 M.L.J. 124 (P.C.). See also 1 Pat. L. 

W. 71 1 -2 Pat.L J. 496. 

OBJECTION TO ATTACHMENT. — Objection by 
the judgment-debtor that the property is not 
saleable comes under the section. 19 B. 328 ; 27 
C. 187. Also an objection on the ground of want 
of saleable interest 1 O. W. N. 857. See also 76 
I.C. 316. An objection by the judgment-debtor 
to an attachment of property in his possession on 
the ground that he is in possession as a shebait of 
a deity falls under O. 21, Rr. 58 and 60 and not 
under S. 47. 39 C. 298 = 16 C W. N. 26 (F.B ) ; 
12 I. C. 41 r ; 42 C. 440 = 19 C. W. N. 520. But 
see contra. 2 Luck. 145 = 40. W. N 102 = 100 I. 
C. 464 = A I. R. 1927 Oudh 120. So also an 
objection that the property sought to be attached 
is wakf property. 3 Pat. L. T. 432=67 I.C 438. 
See also 23 M. 105 ; 23 B. 237 ; 31 M 125- An 
objection by the legal representative of a deceas- 
ed judgment-debtor that the property attached is 
his own falls under S. 47 and not under O. 21, 
R. 58, 3 Pat L. T. 613=68 1. C. 367 ; 28 A. 51 ; 
26 M. 501; 27 C. 34; 34 B. 546; 2 Rang. 168; also 
54 C. 1064; 5 Rang. 659; 100 I. C. 786=28 Punj. 
L. R, 121. Where a person was added as legal 
representative and he objected to a certain 
attachment as be»ng a legatee, the question falls 
under the section. 6 Bur. L. J. 107=5 R 393 = 
104 I. O. 121= A. I. R. 1927 Rang. 273. But 
where the legal representative sets up title on 
behalf of a third person, the case does not fall 
within S. 47. 31 I. C. 393 (Mad.) ; 27 , M. 195 ; 

23 B. 277 ; 31 M. 125 ; 39 C. 298. Objection by 
a member of a tarwad that a property attached 
in execution of a decree passed against a karna- 
van of a tarwad in his representative capacity 
does not belong to the tarwad but to a separate 
tavazht to which the claimant belonged could not 
be enquired into under this section. 51 M. 46 = 106 

X. C. 230 = 26 L. W. 775=A. I. R. 1927 Mad. 
1043=53 M.L.J. 824 (F.B.), overruling 30 Mad. 
215 and 24 M. 658. 

PROCEEDINGS TO SET ASIDE EXECUTION 
Sale. — The question of the validity or otherwise 
of a sale held in execution of a decree is one 
relating to execution arising between parties fo 
the suit. 13 I. C. 133 M. W. N. 44. The 
fact that the auction-purchaser is interested in 
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treat a proceeding under this section as a suit or a suit as a proceeding and may, if 


the result, does not matter. 19 C. 683 = 19 I. A. 
166. See also 34 M. 417 : 34 B. 546. S. 47 applies 
to a case where the question raised concerns the 
auction-purchaser as well as parties to the suit, 
e.g.y an application to set aside the sale for irre- 
gularity. 41 M. 403=34 M. L. J. 463 (P-C.). An 
application to set aside an execution sale as 
illegal falls under S. 47 22 A. L. J. 413. So also 
an application on the ground of want of notice 
under O. 21, R. 22. 5 Pat.L.T. 61; or suppression 
of processes. 27 C.L.J. 528. The proper remedy 
for a plaintiff to set aside a sale held in contra- 
vention of O.34, R. 14. is by an application 
under S. 47 and not by a separate suit. 45 B. 174. 
But an order setting aside confirmation of sale 
does not fall under the section. 100 I. C. 800 = 
A.I.R. 1927 Lah. 337. Where property claimed 
by a person in his personal capacity is sold in 
execution of a decree to which he was a party 
in a representative capacity, he can apply under 
S. 47 to have the sale set aside and a separate 
suit will be barred by that section. 46 I.C. 458 = 
27 C.L.J. 572. So also where it is objected that 
the property sold is not liable to attachment and 
sale under S. 60. 6 A. 448 ; 8 A. 146 ; 34 M. 417 ; 
34 B. 546 ; also where it is alleged that before 
sale the decree was adjusted and that conse- 
quently the sale was illegal. 22 A. 86. An 
objection by a Hindu widow who is a party to the 
suit, to the sale of a certain house without reserv- 
ing rooms for her residence, can be enquired 
only under S. 47 and not by a separate suit. 19 
I.C. 926 (2) (Punj.). The section, however, 
does not bar a suit to set aside a decree and 
execution sale thereunder as having been obtain- 
ed by fraud. 42 C. 244 = 27 M. L. J. 100 (P.C.). 
See also 24 I.C, 693 ; 26 C. 326 ; 27 C. 197 ; or as 
having been a nullity, the legal representative of 
the deceased defendant not having been brought 
on record. 21 A. 316. Where a mortgage decree is 
not passed in accordance with law but the proper- 
ties are purchased by the mortgagee in execution 
sale, the sale is not void but irregular. The remedy 
of the aggrieved party is to apply under the sec- 
tion before confirmation of the sale and not by a 
subsequent suit for redemption treating the exe- 
cution sale as void. 41 M. 403 = 22 C.W.N, 553 
= 45 LA. 34 = 34 M.L.J. 463 (P.C.). An applica- 
tion by a Receiver of an insolvent’s estate to 
annul a sale on the ground of a prior adjudica- 
tion of the debtor is one under S. 47 to which O. 
21, R. 90 is not applicable and hence a second 
appeal lies to the High Court. 34 I. C. 829 =30 
M. L. J. 61 1. See also 1 Rang. 533. A petition 
objecting to the whole execution procedure in a 
case and not merely to the natural irregularity in 
conducting or publishing the sale may be dealt 
with under S. 47 and is not fettered by the 30 
days rule for presentation under O. 21, R. 90. 37 
I. C. 827 = 10 Bur. L. T. 249. An order on an 
objection that the properties could not be sold 
subject to encumbrances as notified in the sale 
proclamation is one relating to execution within 
S. 47. 72 I, C. 860. An order on an application 
by a judgment-debtor objecting to the sale of 
certain property falls under S. 47. 31 I. C, 102 

( Mad.). Such an order is appealable. 17 A.L.J. 
802. So also an order declining to proceed with 
•execution for the sale of the property, in view of 

M— ’21 


S. 63. 26 C. L. J 42 =42 I. C. 466. Where an 
execution sale is challenged on the ground that 
no notice was issued under O. 21, R. 22 but the 
Court finds, that no such notice was necessary, 
the order is not one under S. 47. 2 P. 916. Order 
setting aside sale — whether appeal and second 
appeal lie. 91 I.C. 711 = A.I.R. 1926 Cal. 539. 

Proceedings for delivery of Property 
SOLD IN EXECUTION.— Proceedings for delivery 
of possession of property sold in execution where 
the auction-purchaser is a stranger are not cover- 
ed by the section. 14 C. 644 ; 31 M. 177. See also 
cases cited under the heading “auction-purchaser 
whether a representative of a party.” Where the 
decree-holder is himself the auction-purchaser, 
the question is one relating to execution, arising 
between the parties to the suit, the decree-holder 
not ceasing to be a party by becoming the 
auction-purchaser. 35 B. 452 = 11 I. C. 987 = 13 
Bom. L. R. 661 ; 27 C. 34 ; 31 C. 737 ; 31 A. 82 ; 
26 M. 740 ; 13 M. 504 ; 25 M. 529 : 10 I. C. 51 = 

1 3 C. L. J. 467 ; 44 I. C. 563 ; 78 I. C. 930 over- 
ruling. 35 B. 452. But see 48 Bom. 550 ; 5 O. W. 
N. 108 = A. I. R. 1928 Oudh 199 (F. B.). A suit 
lies by a decree-holder who purchases his judg- 
ment-debtor’s rights in joint property, for parti- 
tion against the judgment-debtor and other co- 
owners. 28 M. L. J. 642=29 I. C. 976 ; i Lah. 
134; 39 M.L.T. 281 = 105 I.C. 414 = A. I. R. 1927 
Mad. 955. Where the decree was for khas posses- 
sion of lands jointly owned with the defendants , 
a separate suit for partition and possession would 
be barred. 54 Cal. 524 =31 C.W.N. 406 = 101 I.C. 
622 = A. I. R. 1^27 Cal. 41 1. Questions relating 
to the possession of property after sale has taken 
place are not questions connected with the execu- 
tion, etc., of a decree within S. 47 and a separate 
suit for recovery of possession by the decree- 
holder auction-purchaser is not barred. 33 I. C. 
367 ; 3 Pat. L. J. 571 5 48 B. 550 ; 53 I. C. 460. 
Even if they are questions relating to execution, 
the decree-holder cannot be treated as a party to 
the suit after he has become the purchaser. 31 
A. 82 ; 6 C. L. J. 749. See also 49 I. C. 137 =29 
C.L.J. 48 ; 4 Pat. L.J. 716. A suit for possession 
lies by the decree-holder auction-purchaser who 
is resisted in obtaining possession of the property 
by the judgment-debtor as well as by a third 
person claiming to have an interest in the pro- 
perty. 44 B. 977. The question of delivery of 
possession arising between the decree-holder and 
defendant against whom no relief is granted is 
still under S. 47. 32 I. C. 769 = 29 M. L. J. 629. 
Where the decree-holder who is hirnself tne 
auction- purchaser is obstructed in possession, and 
the Court refuses to remove the obstruction, the 
order is one under S 47. 61 I. C. 349 = 39 M. L. 

J. 603. 

Other cases where separate suit will 
LIE. — That which in realty forms the basis of an 
independent suit cannot be introduced is a ques- 
tion to be tried in execution proceedings. 49 I. A. 
220 = 1 P. 581 =43 M. L. J. 589 ( P.C. ); 49 A. 379 
= 25 A.L J. 253 = 100 I.C. 495 = A.I.R. 1927 AH. 
378, Questions as to validity of decree . — Ap 
objection to execution on the ground that the 
decree is invalid being collusive, can be tried only 
in a regular suit and not in execution under S. 47. 
22 B. 475 i 27 M. u8 ; 28 M. 26 ; 30 M. 26 ; 32 
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necessary, order payment of any additional court-fees. 


C. 365 ; 31 A. 377, 356. So also the question 
Whether a decree was obtained by fraud or collu- 
sion. 29 I.C. 239 =>38 M. 221 ; see also 9 M. 80 ; 

23 C. 639 ; 38 Mad. 1076. So also where it is 
claimed that the decree passed against a Hindu 
widow is not binding on the reversionary inheri- 
tance. 30 M. 402. S. 47 does not bar a suit bjr a 
person against whom a decree has been passed at 
a time when he was suffering from unsoundness 
of mind, to set aside the decree. 50 I. C. 109-= 17 

A. L. J. 257. Where a decree is of a purely 
declaratory nature, a separate suit will lie to 
enforce the rights declared by such a decree. 22 

B. 267. Where in a suit by the prior mortgagee 

impleading the puisne mortgage as party, the 
decree does not provide for the working out of 
the rights of the puisne mortgagee, he can 
enforce his mortgage by a suit of his own, un- 
affected by S. 47. 49 I.C. 466 -(1918) M.W.N. 
902. See also 42 M. 90. Where a puisne mort- 
gagee impleaded a prior mortgagee decree-holder 
and obtained a decree, then the prior mortgagee 
purchased the property in execution of his own 
decree and objected to the sale by the puisne 
mortgagee the order on the puisne mortgagee’s 
application i9 not appealable. 99 I.C. 658 = A. I. 
R. 1927 Mad. 431 . If the profits are not ascer- 
tained, a fresh suit to ascertain their amount is 
maintainable. 33 I.C. 83, S. 47 is no bar to a 
suit for actual possession by a purchaser who 
obtained symbolical delivery after confirmation 
of the execution sale. 20 C. W. N. 675 = 23 C. 
L.J. 587 (26 M. 740, diss.). A suit by the decree- 
holder for declaration that the assets of the 
deceased debtor are liable to attachment and sale 
in execution of the decree, when objections are 
allowed under O. 21, R. 58, is not barred by the 
sections. 71 I.C. 1012 = 1923 A. 292. Where a 
decree-holder under a bona fide mistake brought 
to sale in execution some of his own properties, 
the remedy is only by a suit under O. 21 , R. 103 
and not by an application under S. 47. 15 L. W. 

272 = 1922 Mad. 63. A suit lies for contribution 
by one judgment-debtor against another, for his 
share of the decree debt, the whole of which has 
been levied in execution from him. 18 A. 106. A 
suit will lie against the auction-purchaser for 
recovery of property sold in execution of a decree, 
in which the judgment-debtor has no interest. 75 
I.C. 238. A dispute as to possession between 
rival auction-purchasers of the same property in 
execution of different decrees does not fall within 
the scope of S. 47. 491^.629 = 9 L.W. 81. A 

suit for damages for fraudulent execution is not 
barred. 23 I. C. 405 = (1914) M.W.N. 174. 

PARTIES TO THE SUIT.— S. 47 is not confined 
only to cases arising between parties who are 
opposed to each other in the suit. 45 M. L. J. 
478 = 1924 M. 365 ; 82 I. C. 734. Persons may be 
parties opposed to each other without necessari- 
ly being arranged as plaintiff, and defendant in 
the suit. 70 I. C. 329 ; 18 L. W. 31 1 =24 M. L. 
J- 477 * x 3 l - C. 448 = 0913 ) M. W. N. 382 ; 5 
Rang. 418 = 09 I. C. 418 = A.I.R. 1927 Rang. 55. 
Questions or disputes between judgment-debtors 
inter se , in which the decree-holder has no 
interest are not questions between thfe'parties to 
th$ suit. 31 M. L. J. 44 ~35 I. C. 179 ; 70 I. C. 
329=32 M. L. T. (H. C.) 118 (2)=6 A. iz. So 


also disputes between co-decree-holders. 70 
I. C. 329 = 32 M. L. T. (H. C.) 118 (2) ; 8 M. 
495 ; 11 C. W. N. 433. 6 P. 386 = 103 I. C. 724 
= A. I. R. 1927 Pat. 288. Also questions be- 
tween a party to a suit and his own representa- 
tive. 20 I.C. 329=32 M. L. T. (H. C.) 1 18 
(2) ; 25 B. 631. Parties unnecessarily implead- 
ed are still parties to the suit within S. 47. 67 I 
C. 6 = 34 C. L. J. 477. A defendant whose name 
is struck off the record cannot be said to be a 
party to the suit. 80 I. C. 470. A party to a suit 
exonerated on the ground of misjoinder ceases 
to be a party after such exoneration, 40 M. 964 
= 32 M. L. J. 532. But see 37 I. C. 673=5 L - w - 
701 ; 23 M. 361 (F. B.) ; 45 C. 671 =(1927) 
M. W. N. 905. Where a suit is dismissed against 
a defendant, the plaintiff abandoning his case 
against him, he is still a party to the suit within 
S. 47 expl. The proper course in such a case is 
to strike out the name of the defendant, instead 
of dismissing the suit as against him. 41 M. 418 
= 34 M. L. J. 17 (F. B.). See aho 78 I. C. 225 
= 1924 A. 313 ; 98 I.C. 7 26 = A. I. R. 1927 Mad. 
253 I 15 Rang. 110 = 101 I. C. 794 = A . I.R, 1927 
Rang. 137. A Hindu son who was impleaded as 
one of the defendants in a suit for the recovery 
of a sum of money but subsequently excluded 
from the suit and exempted from the decree is 
not a party to the suit. 52 I.C. 187. A party 
to a mortgage suit, who sets up a paramount title 
and is discharged from the suit, no decree being 
passed either in his favour or against him, is not 
a party within S. 47. 52 I.C. 736. The minor 
sons of a deceased judgment-debtor brought on 
record but not properly represented, cannot be 
considered parties to the proceedings. 67 I.C. 
547 = 1922 Lah. 447. A bidder at an execution 
sale is not a party to the suit or his representa- 
tive within S. 47. 42 M. 776 = 37 M.L.J. 274- 

REPRESENTATIVE.— The term includes any 
transferee of the decree-holder’s interest or any 
transferee of the judgment-debtor’s interest who 
so far as, such interest is concerned, is bound by 
the decree. 24 C. 62 ; 26 A. 447. Purchaser of 
property prior to decree in a rent suit is bound 
by the decree. 54 C. 1064* Purchaser of pro- 
perty not mentioned in and not affected by the 
decree is not representative of the judgment- 
debtor. 3 L.W. 289 = 33 I.C. 84. A transferee 
of the decree is a representative of the decree- 
holder. 24 C. 62; 26 A. 447. The purchaser 
from the decree-holder auction-purchaser is not 
a representative of the decree-holder qua decree- 
holder. 64 I.C. 68. A purchaser of the interest 
of the judgment-debtor after a decree for sale on 
a mortgage has been passed against him is a re- 
presentative of the judgment-debtor. 16 A. 286 
(private sale); 72 I.C. 862 = 1 Pat. L.R. 139 ; 
26 A. 447 ; 24 C. 62 (execution sale). ' See also a 
purchaser from a judgment-debtor under O. 21, 
R. 83. 23 A. 1 16. Whether the assignee ol 
interest pending suit can execute decree passed 
in suit. See A.I.R. 1927 Sind 78- Where a 
transferee pendente life from a defendant obs- 
tructs delivery of possession in execution to the 
decree- holder and the Court orders it to be re 
moved, the order is one under S. 47, the trans 
feree being the representative of the defendant 
66 I. C. 722 =(1921) M. W. N. 698. See also 22r 



THE CODE OE CIVIL PROCEDURE (V OF 1908). 


S.«l 




(3) Where a question arises as to whether any person is or is not the represen- 
tative of a party, such question shall, for the purposes of this section, be determined 
by the Court. 


A. 243. A mortgagee of judgment-debtor is his 
representative for the purposes of S. 47. 56 I. C. 
646=3! Pat. L. T. 267. A mortgagee whose 
mortgage was subsequent to a mortgage decree 
on property is a representative of the judgment- 
debtor. 25 I. C. 118 = 41 C. 418. Purchaser of 
property prior to attachment is not a represen- 
tative. 99 I. C. 989 -A. I. R. 1927 Mad. 450* A 
purchaser of a portion of hon-transferable hold- 
ing from a raiyat, is a representative of the judg- 
ment-debtor within S. 47 and can apply to set 
aside a sale of holding in execution of a decree 
for arrears of rent on the ground of fraud. 42 
C. 172 = 18 C. W. N. 971 (F. B.). See also 64 I. 
C. 124 ; 27 I. C. 431 . But see 3 Pat. L. J. 579 = 
43 I. C. 969. Benamidar for a party is not his 
representative within S. 47. 44 B. 352 =22 Bom. 
L.R. 296 ; 46 1. C. 748 ; 18 C. W. M. 184. That 
a recognised transferee decree-holder was only a 
benamidar could not be pleaded. 48 Mad. 553 = 
48 M. 1.. J. 419. But after the death of the bena- 
midar transferee decree holder, the real owner 
will be entitled to plead in execution his light. 51 
Mad. 219 = 26 L. W. 308 = 39 M. I.. T. 176 = 
(1927) M. W. N. 639 = 135 I C. 405 = A. I. R. 
1927 Mad. 903=53 M. L. J. 568. 
Auction-purchaser whether a party 

TO THE SUIT OF HIS REPRESENTATIVE. — A 
stranger purchaser at a sale in execution of a 
decree is not a representative of any of the par- 
ties to the suit. 25 Bom. L. R. \ 47 = 72 I. C. 256 
= 1923 Bom. 214. See also 9 I. C. 194=150, 
W. N. 542 ; 27 I. C. 570 = 2 O. L. J. 57 ; (19 c - 
683, Expl. ; 28 M, 87, 30 M. 507, Diss., 30 A. 
379; 25 B. 631, Ref.); 9 I.C. 472=4 Bur. L.J. 28. 
Thus a complaint by the judgment-debtor that 
the auction-purchaser had taken possession of 
certain property not covered by the sale cannot 
be tried under S. 47 but only in a separate suit. 
64 I. C. 86c. See also 25 B. 631 ; 10 I.C. 714 = 45 
A. 96. But see 41 M.L.J. 120=63 I. C. 200 ; 45 I. 
C. 608 (Mad.) contra . A decision as between an 
auction-purchaser and a judgment-debtor is not 
one between parties to the suit under S. 47. 61 

I.C. 961 = 13 L.W. 15. An auction-purchaser 
not a party to the suit cannot appeal against an 
order setting aside the sale on the application of 
the judgment-debtor. 1 9 C.L.J. 81 =20 I.C. 191. 
Where the decree holder is himself the pur- 
chaser, see A. I. K. 1927 Cal. 57. An auction- 
purchaser is a representative of the judgment- 
debtor and not of the decree-holder. 41 M.L.J. 
120 = 63 I. C. 200 ; 43 M. 107 = 38 M. L. J. 32 
F.JB.) ; 50 I. C. 931 =9 L.W. 596 ; 42 I.C. 552 
Mad.). See also 37 I.C. 825 ; 25 M. 529 ; 30 A. 
379. Disputes between a judgment-debtor and 
the auction-purchaser as to the extent of the 
land sold do not fall within S. 47. as it is not 
between parties to the suit, but between the 
judgment-debtor and his jepresentative, the auc- 
tion-purchaser. 1924 All. 856. Auction-purchaser 
is not a representative of the judgment-debtor 
within S, 47. 42 B. 411=49 I.C. 140-12P.R. 
1919 ; 19 C. 683 ; 34 M. 417. Disputes between 
assignee decree-holder and auction- purchaser to 
be settled by suit. 98 I.C. $56 = A.I.R, 1927 
Mad. 240. 


4 Determined ’ in the section shows that 
questions should be 6nally disposed of by grant- 
ing appropriate relief. 2 I.C. 696 = 26 M.L.J* 
460. 

Sub-Sec. (2). — A suit can be converted into an 
application only if the application under S. 47 
would not, at the date of suit, be time-barred. 34 
I.C. 774 = 4 L.W. 400 ; 45 I. C. 608 ; 35 B. 452 ; 
53 Cal. 837 =99 I.C. i8o = A.I.R. 1927 Cal. 106. 
Also the Court in which the suit is brought must 
have jurisdiction to execute the decree. 22 A. 
121; 26 A, 101 ; 29 A. 348; 32 M. 425 ; 54 C. 419- 
= 103 I.C. 233 = A.I R. 1927 Cal. 614 ; but a prior 
order in execution which led up to the suit would 
not operate as res judteata . 4 O.W.N. 1045. A 
decree passed in such a suit barred under this 
section would still be upheld as an order passed 
on an application under the section, if it is other- 
wise good in law- 14 C. 605; 22 C 483; 28 M. 
64 ; 32 C. 332. The applicant is not entitled for 
a conversion as of right. 27 I.C. 570. Ste also 16 
I. C. 543. Where a suit is brought for restitu- 
tion in spite of the provision in S. 144, it is open 
to the Court to tieat the suit as proceeding in 
execution in the exercise of its powers under Cl. 
(2). 67 I. C. 319 = 1922 Nag. 198. Power of 
Court to tieat application as suit, see 39 M.L.T. 
579- 

Sub-Seo. (8 ). — See 82 I.C. 604 = 1925 All. 66 = 
L. R. 5 All. 668 (Civ.). The question of the re- 
presentative character of a party can be deter- 
mined only for a limited purpose under S. 47. 43 
I. C. 165 = 11 S. L. R. 74. Where a person ap- 
plies to be brought on record as the representa- 
tive of the judgment-debtor so that he may raise 
a question to be decided under S. 47. the proper 
Court to entertain the application is the Court 
executing the decree. 55 I. C. 812-11 L.W. 173. 

ORDKKS APPEALABLE UNDER S. 47— Interlo- 
cutory orders dealing with mere matters of pro- 
cedure can hardly be said to be determination of 
any question within S. 47. There must be deter- 
mination of the rights or liabilities of the parties 
as to the execution, dischaige or satisfaction of 
the decree. 34 C. 725 ; 34 A. 530 ; 27 I.C. 444 = 

20 C.L.J. 512. 5 Rang. 534 = 6 Bur. L.J. 155 = 104 
I.C. 324 = A.I. R. 1927 Rang. 317. An appeal 
lies against an interlocutory order passed in exe- 
cution proceedings, where the order has the 
effect of reviving an application for execution 
dismissed for default. 57 I C. 905. Also against 
an order on the question of notice under O. 21, 
R. 22. 8 Pat. L.T. 28, An order on a claim for 

exemption from arrest is appealable under S. 47. 

47 M.L.J. 678 = 1924 Mad. 900. An order di- 
recting execution to issue against a judgment- 
debtor is one under S. 47, determining the rights 
and liabilities of parties with reference to the 
relief granted. 19 C.L.J. 581 =26 I.C. 866 = 19 
C.W.N. 1008. Also an order directing execution 
against a surety to a Receiver ordered to pay up 
monies. 59 I.C. 844 = 10 L.B.R. 236. Also an 
order directing decree to be executed only against 
the property of the judgment-debtor and not 
against his person. 1924 Lab. 604. Also an 
order allowing execution of a decree alleged by 
the defendant to be declaratory in nature, 37 M» 
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Explanation .—* For the purposes of this section, a plaintiff whose suit has 
been dismissed aftd a defendant against whom a suit has been dismissed, are parties 
to the suit. 

Limit of time for execution . 

48. [S. 230, paras. 3 and 4.] (i) Where an application to execute a decree not 

_ . being a decree granting an injunction has been made, no 

caSs eCUtl ° n barred m certam order for the execution of the same decree shall be made 

upon any fresh application presented after the expiration 

of twelve years from — 


29 = 21 M.L.J. 1063. No appeal lies against an 
order refusing to stay execution. 100 I.C. 76 (2) 
= A.I.U. 1927 Lah. 233 ; nor against an order 
rejecting security. 102 I.C. 62i=A.I.R. 1927 
Lah. 527. Also 9 Lah. L.J. 189. Where the 
execution Court finally negatives the right of the 
decree- holders to proceed against the land of the 
judgment-debtor, the order is appealable under 
S. 47. 2 Lah. L.J. 398. An order on an objec- 

tion petition to an attachment put in by a de- 
fendant against whom the suit had been dis- 
missed, is one under S. 47 though ostensibly put 
in under O. 21, R. 58. 1924 Lah. 589. A deci- 

sion of an executing Court as to the order in 
which properties were to be sold in execution, 
even though it is a question between judgment- 
debtors only, is one relating to execution within 
S. 47. 1924 Mad. 365 — 45 M.L.J. 478. An order 
refusing to discharge a receiver appointed in an 
execution proceeding is within S. 47. 3 Pat. L. J. 
513 = 46 I. C. 655. An order deciding the legality 
of arrest made in execution of a decree falls 
under the section. 32 I. C. 731 =3 L. W. 35. An 
order disallowing the objection of a judgment- 
debtor that a fresh attachment is necessary is 
not appealable. 34 A. 530=15 I. C. 50. Also an 
order settling sale proclamation. 1924 Mad. 527 
= 46 M. L. J. 192 ; 27 M. 59 = 14 M. L. J. 57 

(F. B.) ; also an order fixing value of properties 
to be sold. 99 I. C. 455= A. I. R. 1927 All. 208. 
Also an order issuing a warrant for arrest (70 I. 
C. 766) or refusing to arrest the judgment-debtor 
in execution of a decree. (4 Lah L.J. 266= 1922 
Lah. 259). Also an order refusing to restore an 
execution application dismissed for default. 80 
I. C. 39 = 1924 All. 794. So also an order stay- 
ing proceedings and directing each party to bear 
his costs, (/did.) See also 75 I. C. 419. But an 
order security to stay execution is not appealable 

106 I. C. 890(2). Also an order refusing to 
stay. 27 I. C. 444 = 20 C. L. J. 512. (But see 
75 I.C. 789; 1924 Lah. 602.) Such an order is a 
determination of a question relating to execution 
within S. 47 but yet it is not a decree because it 
has not got the characteristics required by S. 2. 
It is therefore not appealable as a decree. 46 
A. 733 = 1924 All. 808. Whether an order for 
security to stay execution amounts to a decree qr 
appealable order. See 5 Rang. 534. No appeal 
lies from an order accepting security in execution 
proceeding. 106 I.C. 866 (2). An order refusing 
stay of sale falls under S. 47 and is appealable. 
75 I.C. 789; 1924 Lah. 631; 75 I.C. 1001. So 
also an order refusing to make defaulting bidder 
to pay the difference in price between the 
amount of his bid and that realized on re-sale. 

107 I.C. 274. An order under S. 73 is not an 
order under S. 47, and hence is not an appeala- 
ble. 5 Pat.L.J. 415 =57 I.C. 421. See also 42 


C. 1=27 I.C. 644; 1924 Mad. 97. But see 31 

M. L.J. 820 = 37 I.C. 900. An order under S. 73 

rejecting an application for rateable distribution 
is neither an order under S. 47 determining ques- 
tions between parties nor a decree under S. 2 (2) 
and hence is not appealable. 57 I. C. 421=5 
Pat. L.J. 415. Orders under S. 73 are appeala- 
ble, if they affect parties to the suit under S. 47, 
especially when the appeal is by the judgment- 
debtor who cannot avail himself of the right of 
suit given by 8.73(2). 39 M. 570 = 29 M.L.J. 

96. An order not simply refusing rateable but 
also dismissing execution application ttt toto is 
appealable. 98 I. C. 884 = A.I.R. 1927 Lah. 100. 
An order of rateable distribution and of sale of 
the property attached by two creditors to satisfy 
the claims of the other creditors, after the making 
of deposit under O, 21, R. 55, of a sum sufficient 
to discharge the two creditors who made the at 
tachment, relates to a question in execution 
within S. 47. 36 B. 156 = 12 I. C. 911. No appeal 
lies against an order directing respondent to draw 
out costs on furnishing security. 5 Rang. 534-6 
Bur. L. J. 155 = 1041. C. 324 = A. I. R. 1977 
Rang. 317. An order relating solely to jurisdic- 
tion does not determine any question relating to 
the execution, discharge or satisfaction of a 
decree. 52 I.C. 461=4 Pat. L. J 461. No 
appeal lies from an order staying execution. 28 
Punj. L R. 607 = 100 I. C. 23 =9 Lah. L. J. 193. 

Sec. 48. SCOPE AND OPERATION OF THE 
SECTION. Saving decrees granting injunctions, 
S. 48 applies to all decrees. 26 I. C. 244. S 48 
deals with the maximum limit of time prescribed 
for execution and not period for each applica- 
tion. 21 A. L. J. 861 =46 A. 73. S. 48 does not 
strictly provide a period of limitation but merely 
bars the execution after 12 years. 40 A. 198 = 44 
I. C. 24. The section does not apply to decrees 
passed by Chartered High Courts on account of 
sub-sec. (2), Cl. (b\ See 6 B. 258 ; 7 M. 541 ; 
nor to orders in Council made on appeal to the 
Privy Council. 20 C. 551. S. 48 has a retrospec- 
tive effect, and governs an application for the 
execution of mortgage decree passed before the 
Code came into force. 59 I. C. 790 = 45 B. 365 ; 
19 I. C. 899 ; 40 C. 704 = 19 I. C. 391 ; 20 C. W. 

N. 952 = I Pat. L. J. 214 ; 27 I. C. 969 = 11 N. L. 
R. 25. But see 32 A. 499 (contra). The period 
begins to run only from the date on which the 
decree is in all parts ripe and capable of execu- 
tion. 36 B. 368 = 14 Bom. L. R. 381. See also 
54 I. C 924. S. 48 covers compromise decrees. 
39 B. 256 = 17 Bom. L. R. 178. The executing 
Court cannot extend the period prescribed by the 
section under S. 15, Limitation Act. 45 M. 785 = 
43 M. L. J, 168. See also 54 I. C. 279. An 
agreement to desist from execution does not 
attract the provisions of S. 15 of the Limitation 
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(a) the date of the decree sought to be executed, or, 

( b ) where the decree or any subsequent order directs any payment of money or 
the delivery of any property to be made at a certain date or at recurring periods, the 


Act. 100 I. C. 20 = A. I. R. 1927 Mad. 347 =5* 
M. L. J. 1 37. S. 6 of the Limitation Act does 
not extend period provided by S. 48 in favour of 
minors. 27 I. C. 865 = 13 A. L. J. 166 ; 36 B. 
498 = 14 Bom. L. R. 387 ; 37 M. 186 = 24 M. L. 
J.96. The period prescribed in S. 48 begins to 
run from the date of the appellate decree, even 
when it is held that no appeal lies. 43 A. 405 = 
61 I. C. 129 = 19 A. L. J. 159, 34 C. 874. See 
contra 48 All. 377 = 94 I. C. 961 = A. I. R. 1926 
All. 440. See also 32 A. 136 (second appeal). 
It is so even when a portion only of the 
original decree was appealed against. r2 I.C. 
75 = 21 M.L.J. 1020. See also 26 M. 91. But 
where an appeal is dismissed for default, the 
period runs from the date of the original decree. 
47 I.C. 125 =5 O. L. J. 252. Where a decree is 
amended, the date of the amendment is the date 
of the decree. 60 I.C. 318. Pendency of appeal 
by judgment-debtor does not cause suspension 
of execution where there is no fraud or f orce. 32 
I.C. 931=26 C.W.N. 686. A decree-holder 
cannot by binding himself not to execute a de- 
cree allow himself more time than the law gives 
him. 13 I.C. 88=15 C.L.J. 678. The time 
spent in obtaining the conciliator’s certificate 
under S. 48 of the Deccan Agriculturists’ Relief 
Act can be deducted. 42 B. 367=45 I.C. 494. 
A mortgage decree-holder will have 12 years to 
perfect the preliminary decree into an order ab- 
solute under S. 89, T. P. Act and another 12 
years for executing the order absolute. 39 M. 
544 = 29 I.C. 237. But see 46 B. 761 =24 Bom. 

L. R. 269 (a case of decree under the Deccan 
Agriculturists’ Relief Act). Where execution of 
a suit is barred, a fresh suit on the basis of the 
decree is barred. 18 A.L.J. 1001=43 A. 170. 
See also 38 A. 509 = 35 I.C. 601. But see 28 I.C. 
85 ( 1 1 C. 93, ref. ). Nor can a fresh suit on the 
same cause of action be instituted. 41 M. 
641=34 M.L.J. 167. See also 43 B. 703 = 
52 I. C. 466. As to whether an action can 
be maintained on a judgment, see 20 C. W. N. 
58 = 2^ C. L. J. 272. The mere passing of 
a preliminary decree in any foreclosure suit does 
not put an end to the relationship of the mort- 
gagor and mortgagee. If the mortgagor fails to 
redeem within six months and no final decree is 
passed, he can bring a fresh suit for redemption. 
39 B. 41=27 I.C. 249-16 Bom. L. R. 687. 

WHEN AN APPLICATION MADE OUT OF TIME 
MAY BE TREATED AS CONTINUATION OF A 
PREVIOUS APPLICATION MADE WITHIN TIME. 
See 21 I. C. 923 (Cal.) ; 16 I. C 541 (Cal.) ; 41 

M. L.J. 378-64 I.C. 493 133 I.C. 411. In 
order that an application may be treated as a 
continuation of another application within time, 
it is necessary that the two applications must be 
of the same nature. 34.A. 396 = 14 I. C. 172 = 
20 C. W. N. 952 =34 I. C. 27 = 1 Pat. L, J. 214. 
See also 38 M. L. T. (H. C.) 42 = 100 I. C. 20 = 
A. I. R. 1927 Mad. 347=52 M. L. J. 137. It Is 
also a necessary condition that the previous 
application should not have been dismissed for 
default on the part of the decree- holder. 72 I. C. 
862. The execution of a decree is not barred 


merely because the application for restoration of 
an execution petition made within 12 years but 
struck off on account of insufficient process-fees, 
is made after 12 years. 33 A. 57=91 C. 817 
( F. B.) =See also 3 Pat. L. J, 103 =44 I. C. 560. 
An application to transfer a decree to another 
Court for execution is not an application to exe- 
cute within this section. 20 A. 78 ; 16 C. 744 ; 
22 C. 921 ; 35 B. 103 ; 34 A. 396 ; 95 I. C. 96 
( 2 ) = A . I. R. 1926 All. 660. 

Sub See. ( 1 ), Cl. (b). — To render the clause 
applicable there must be an order of Court direct- 
ing the payment of money on a certain date. An 
arrangement made between the parties out of 
Court is of no avail. 72 I. C. 477. Where the 
Court accepted the compromise that the decretal 
amount should be paid by instalments, it would 
operate to extend the period. 73 I.C. 671 = 
(1923) Lah. 381. See also 34 I.C. 393 (Mad.). 
An order under S. 48 (1) ( 3 ), must be made by 
the Court which passed the decree. 73 I.C. 794 = 
1923 Lah. 678 ; 40 A. 198 ; 2 P.L.T. 80 = 58 I.C. 
393. But see 95 I.C. 243 --A.I.R. 1926 Lah. 463. 
An order of an executing Court granting time 
to the judgment-debtor is not a subsequent order 
directing payment of money within the cFause, 
and does not operate to extend the period. 40 A. 
198. If an instalment decree provides for pay- 
ment of whole sum on default of any instalment, 
time runs from the date of the first default, in> 
respect of the whole claim. 49 I.C. 497; 24 C. 281 ^ 
Where some defendants only appealed and the 
others were not made parties to the appeal limi- 
tation for the non-appealing defendants starts 
from date of first Court’s decree. 30 C.W.N. 306- 
= 95 I.C. 257 = A.I.R. 1926 Cal. 664. Decree dire- 
cting money to be recovered from one party — On 
default money to be recovered from another — If 
barred 12 years from date of decree. See (1926 ) 
M. W.N. 213=91 I.C. 597 = A.I.R. 1926 Mad. 20. 
Where a mortgage decree directed sale of mort- 
gage property and the balance to be realised from 
other pioperties and the persons of the defen- 
dants, the limitation for execution of the latter 
part of the decree runs from the date of the 
decree. 45 I. C 436=22 C. W. N. 145 (P.C.), 
in effect overruling 40 M. 980 = 31 M.L.J. 513 
(F.B ). See also 43 I.C. 122; 29 I.C. 556 (Mad.) 
Whether time runs from date of decree or date 
of sale for execution against person in a case- 
where a combined decree against the person and 
property of the mortgagor. See 50 Mad. 5 =52 
M.L.J. 256 = A.I.R. 1926 Mad. 954. Where 
mesne profits are ascertained in execution for its, 
recovery should be made within 12 years from' 
date of decree and not from date of its ascer- 
tainment. 1927 Mad. 842 = 103 I.C. 311=53 
M.L.J. 440. 

FRAUD. — Fraud or force need not have occur- 
red within three years of the application. 53 I.C. 
862 = 10 L.*W. 566. Nor is it necessary to show 
that it extended continuously for 12 years. It is 
Sufficient if it is shown that the judgment-debtor 
on various occasions prevented the execution by 
fraud. 12 I.C. 793 = *4 O.C. 238. See also 22 
M. 320 ; 35 M. 670=22 M.L.J. 35. S. 48 (2) {d) 
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date of the default in making the payment or delivery in respect of which the appli- 
cant seeks to execute the decree. 

(2) Nothing in this section shall be deemed — 

( а ) to preclude the Court from ordering the execution of a decree upon an 
application presented after the expiration of the said term of twelve years, where the 
Judgment-debtor has, by fraud or force, prevented the execution of the decree at some 
time within twelve years immediately before the date of the application ; or 

(б) to limit or otherwise affect the operation of particle 180 of the second 
schedule to the Indian Limitation Act, 1877. 

Transferees and legal representatives . 

49. [S.233] Every transferee of a decree shall hold the same subject to the 

Transferee equities (if any) which the judgment-debtor might have 

rans ‘ e ’ enforced against the original decree-holder. 

50. [S. 234.] (1) Where a judgment-debtor dies before the decree has been 

fully satisfied, the holder of the decree may apply to the 
Legal representative. Court which passed it to execute the same against the 

legal representative of the deceased. 

(2) Where the decree is executed against such legal representative, he shall be 
liable only to the extent of the property of the deceased which has come to his hands 
and has not been duly disposed of ; and, for the purpose of ascertaining such liability, 
the Court executing the dectee may, of its own motion or on the application of the 
decree- holder, compel such legal representative to produce such accounts as it 
thinks fit. 

Procedure in execution. 


Powers of Court to enforce 
execution. 


51. Subject to such conditions and limitations as 
may be prescribed, the Court may, on the application of 
the decree-holder, order execution of the decree— 


extends the period to 12 years from the time 
•when the decree-holder was prevented by fraud 
of the judgment debtor, from executing the de- 
cree. 34 A. 20= r 1 I.C. 672—8 A.L.J. r020 
(7 C. 566, dist.'). * Fraud * should be understood 
in a large and liberal sense. 44 A. 319 = L.R. 3 
A in =20 A.L.J. 185=65 1.0.877 = 1922 All. 
145 ; 18 I.C. 1008 = 24 M.L.J. 270. See also 35 
M. 670 = 22 M.L.J 35. The term should be 
interpreted in a wider sense than that in which it 
is generally used in English law. 13 I.C. 88 = 15 
C.L.J. 678 ; 6 M. 365 ; 80 I.C. 905. Includes, 
•except with reference to contract, circumvention. 
25 A.LJ. 842 = 103 I.C. 277 = A.I.R. 1927 A. 
668. The delaying of execution by frivolous, 
futile and dishonest objections on the part of the 
judgment debtors amount to fraud. 44 A. 319 = 
1922 All. 145. But objection which ultimately 
proves unsuccessful will not amount to fraud. 
The fraud should be such as to prevent the 
decree- holder from executing the decree. 13 I.C. 
88 = 15 C.L.J. 678. An intentional avoiding by 
the judgment-debtor of arrest under a warrant 
by the decree-holder to avoid payment of decre- 
tal amount amounts to fraud. 12 L.W. 710 = 
60 I.C. 630 ; 20 L.W. 475=47 M.L.J. 428 ; 6 M. 
365. Locking up the house to prevent attach- 
ment of moveable property is fraud. 9 B. 318; 22 
M. 320. But keeping the doors closed is per se 
no evidence at all of fraudulent conduct on the 
part of a pardanashin lady. 40 1 . C. 399 = 40. 

L. J. 345. A fictitious transfer of property made 
In order to defeat or delay the execution amounts 
to fraud. 4 M. 292 ; 80 I.C. 905. A deliberate 
evasion of the process of Court to defeat execu- 
tion of decree amounts to fraud. 1 35 M. 670 = 22 

M. L.J. 35. See also 13 I.C. 929=9 A.L.J. 17. 


Where the execution of decree is prevented by 
the fraud of one of several judgment-debtors, 
extention of time will be allowed only against 
such judgment-debtor. 30 I.C. 423 = 38 M. 419. 
[On appeal from 35 M. 67c]. 

Seo 49 . — S. 49 relates only to the stage of 
execution and has no application to a suit for 
damages. 42 M. 338 = 36 M.L.J. 376. A judg- 
ment-debtor can attach the money deposited by 
him in Court towards a decree against him, 
which is assigned to one against whom he has a 
decree. 19 N.L.R. 164 = 1924 Nag. 46. 

Sec. 50 . —Execution may be had not only 
against the legal representatives of the judgment-' 
debtor but also against the transferee who pur- 
chased the property pending execution proceed- 
ings. 51 Bom. 37 = 29 Bom. L. R. 60 = A. I. R. 
1927 Bom. 93. Quaere. Whether a purely 
personal decree such as an injunction can be so 
executed, {/bid.) Duty of Court which passed 
the decree to decide who are the legal represen 
tatives before transfer of decree. A. X. R. 1926 
Mad. 41 1. Where wrong legal representatives 
were brought on record and the real heirs having 
knowledge of the same did not object, the decree 
is binding on them also or on any subsequent 
purchaser from them. 51 Bom. 125=29 Bom. 
L.R. 1 07—100 I.C. 956 = A. I. R. 1927 Bom. 
131. Where a judgment-debtor died before pro- 
clamation of sale, and his legal representatives 
were not brought on record before the 9ale- 
actually took place, held the sale was not a 
nullity and was not liable to be set aside. 23 
C. W. N. 418. 

See. 61. Execution Sale.— S ale of pro- 
perty not belonging to judgment-debtor— Void or 
valid — Distinction in cases where property is 
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(а) by delivery of any property specifically decreed ; 1 

(б) by attachment and sale or by sale without attachment of any property ; 

(c) by arrest and detention in prison ; 

Id) by appointing a receiver ; or 

( e ) in such other manner as the nature of the relief granted may requite. 

52. [S. 252 ] (1) Where a decree is passed against a party as the legal 

„ , representative of a deceased person, and the decree is fdr 

against lega? reprwenutive." 66 the Payment money out of the property of the deceas- 

ed, it may be executed by the attachment and sale of any 

such property. 


(2) Where no such property remains in the possession of the judgment-debtor 
and he fails to satisfy the Court that he has duly applied such property of the 
deceased as is proved to have come into his possession, the decree may be executed 
against the judgment-debtor to the extent of the property in respect of which he has 
failed so to satisfy the Court in the same manner as if the decree had been against 
him personally. 


53. For the purposes of section 50 and section 52, property in the hands of a 
. • son or other descendant which is liable under Hindu law 

pert ablllty ° f anCestra pr °’ for the payment of the debt of a deceased ancestor, in 
er y ’ respect of which a decree has been passed, shall be deem- 

ed to be property of the deceased which has come to the hands of the son or other 
descendant as his legal representative. 


bona fide believed to belong to judgment- debtor. 
52 M.L.J. 148. 

Sec. 52. SCOPE OF Section. — This section 
does not provide for reservation of property to 
satisfy debts. 30 I.C. 256 = 18 M.L.T. 147. Lia- 
bility of legal representative under this section 
and under S. 50 are the same. 7.M. 257 , See 
also 89 I. C. 534= 1925 Oudh 515. The section 
does not contemplate the insolvency of the deceas- 
ed party. 22 C. 259. Written statement in the 
suit that no assets are available suit if to be dis- 
missed. 25 A. L. J. 359. 

ASSETS— MEANING of — “ Assets ” include 
also property acquired after decree. On this point 
see also 89 I. C. 477 = 1925 Nag. 449. “Property ” 
includes rents from immoveable property. 4 O 
W. N. 98 = 99 I. C. 897=2 Luck. 408. Investi- 
gation as to assets may be made either in suit or 
in execution. 85 I. C. 768 ---1925 Nag. 380. 
Whether executing Court has power to inquire 
into administrator’s accounts where a money de- 
cree is passed against him. See <; Rang, 44. 
Arrears of maintenance due to a Hindu widow 
at her death are assets. 1 1 B. 528. 

LEGAL REPRESENTATIVE— Meaning of.— 
See 50 I. C. 951 (Executor de son tort is legal re- 
presentative). 

DECREE AGAINST PARTY AS LEGAL REPRE- 
SENTATIVE, — A legal representative can be sued 
without proving that assets have come into his 
hands, if there are assets of which he may be- 
come possessed. 8 B. 309. See also 13 B. 653 : 33 
All. 414=8 A.L.J. 199; 56 I.C. 962 ; 89 I.C. 236. 
S. 52 shows that there may be a decree passed 
against the legal representative of a deceased 
person without showing that the deceased left 
any property and the legal representative got 
that property. 49 A. 645 = 101 I. C. 507 = 25 A.L. 
J. 359«A.l.R. 1927 A. 459. Per Ashxvorth. — S. 52 
provides for the due application of the assets, 
t,e„ of ‘ plene administravi * being taken in exe- 
cution proceedings. Therefore it must be inferred 


that it cannot be taken at an earlier stage. In 
English law tht plea of ‘ plene administravt ’ can 
certainly be raised by a legal representative sued 
on a debt due from the deceased. ( /bid.) A.I.R. 
1927 A. 459. The fact that the estate is not in 
the hands of the legal representative, but in the 
hands of third parties, he is not bar to a decree 
against him. 22 C. 259. Plaintiff must prove 
assets had or ought to have come to the hands of 
the defendant. 3 M. H. C. R. 16 1 . See also 4 C. 
W. N. 1 si ; 1925 Nag. 449. A personal decree 
may be passed against the legal representative if 
it is proved that he has received sufficient assets. 
20 M. 446. As to effect of obtaining decree against 
a wrong person as legal representative, see 15 
Bom. L. R. 41 ; 34 All. 79. When a wrong per- 
son is sued as representative and property is sold, 
the proper representative can sue. 9 B. 86. See 
also 11 M. 408 ; 11 C. 45. A decree against one 
representative does not bind the other represen- 
tatives. 4 C. 142. See also 7 A, 822 (F. B.) ; 8 C. 
370; 24 I.C. 280. legal representative should 
account for mesne profits in the shape of rent or 
interest. 15 W. R. 285 ; 30 M. L. J. 391. Also 
liable for the assets realized by sale of the pro- 
perties of the deceased. 12 W. R. 177. In case 
he fails to account for the assets come into his 
hands, he can be arrested in execution. 12 W. R. 
1 1 7. Absence of assets — Effect of. A. I. R. 
1926 Nag. 170. 

Seq. 53. — This section is new, and gives effect 
to the rulings under the old Code in 34 C. 642 
and 20 B. 385. The law laid down in 31 Cal. 224, 
27 Mad. 243 and 28 Mad. 26, are not now good- 
law. 

Scope of Section.— . sv* 20 Bom. L. R. 660 
= 46 I. C. 745. See also 91 I. C. 785=24 A.L.J. 
273=40 AH. 245 = A. I. R. 1926 All. 220. S. 53 
provides that a question as to what property 
would be liable in execution, is to be determined 
in execution proceedings and not by a separate 
suit. 16 I.C. 970 = 16 C.L.J. 85. On this section. 



THE CIVIL COURT MANUAL. 


l». M 


t«S 


54. [S. 265 ] Where the decree is for the partition of an undivided estate assessed 
. , , to the payment of revenue to the Government, or for the 

radon^ofThafe. 681416 ° r S6pa separate possession of a share of such an estate, the parti- 
tion of the estate or the separation of the share shall be 
made by the Collector or any gazetted subordinate of the Collector deputed by him in. 
this behalf, in accordance with the law (if any) for the time being in force relating to 
the partition, or the separate possession of shares, of such estates. 

Arrest and detention. 


55. [S. 336.] 

Arrested and detention. 


(i) A judgment-debtor may be arrested in execution of a decree 
at any hour and on any day, and shall, as soon as practi- 
cable, be brought before the Court, and his detention may 


see also 23 A. L. J. 467528 Bom. L.R. 1322. 
To make this section operative there should be a 
decree against the son as the legal representative 
of the deceased. 103 I. C. 338* A. I. R. 1927 
All. 683. 

Illustrative Cases. — It is only the son or 
lineal descendant of a deceased Hindu that comes 
within the scope of S. 53. 45 A. 4^5 (43 B. 504, 
Ref.); 24 I. C. 280 = 0914) M. W. N. 354 A 
son is liable for the decree debts of his father to 
the extent of the ancestral properties unless 
the debt was for an illegal or immoral purpose. 
This is so even if the son was a party to the 
decree against the father. 20 A. L. J. 969 — 1923 
A. 124 ; 19 I. C. 252 ; 9 I. C. 631. The whole 
of the ancestral property and not merely that part 
of it in the hands of Mitakshara son, is liable for 
satisfaction of the judgment-debt. 16 I. C. 970 = 
16 C. L. J. 85 (22 W. R. 56 ; 13 C. 21, foil.') A 
Hindu son can, under S. 47, have the question 
whether the debt had been contracted for immoral 
purposes tried. 33 C. 676. See also 20 M. 385 ; 
3 P. L. T. 43 = 1923 P. 142. Ancestral property 
of a deceased judgment-debtor is not an asset in 
the hands of his heirs, nl. C, 376-80 P.W.R. 
1911. A gratuity granted to the heirs of a 
deceased employee by a Railway administration 
is not assets in the hands of his heirs. 26 O. C. 
53 = 1923 Oudh 21. 

Sec. 64 . Scope of Section.— In case the 
Collector contravenes the directions in the decree 
or acts ultra vires, his action is subject to the 
control and correction of the Court. 19 B. 435 ; 
28 B. 238. The primary object of the section is 
to prevent the annulment of joint responsibility 
for the payment of land revenue. See 16 C. at 
p. 2C5 and 24 C. at p. 734 (F. B.). Section only 
applies to case of estates assessed to revenue in 
lump and not to those assessed at acre rates. 4 
Bur. L. J. 260 — 95 I. C. 39 (i) = A. I. R. 1926 
Rang. 80. 

POWERS OF THE COLLECTOR A Collector 

cannot refuse to carry out a partition. 14 B. 450. 
A Civil Court cannot appoint a Commissioner to 
make a partition under this section. 23 C. 679. 
Collector’s duty is not confined to mere division 
of the lands but includes the delivery of the 
shares to the respective allottees. 11 B. 662. 
Also 103 1 . C. 231 —A. I. R. 1927 Nag. 300 
(along with the crops attached to the land). He 
no doubt acts ministerially, but when a certain 
discretion is allowed to him, and so long as he 
keeps within bounds the Civil Court has no right 
to interfere. 12 B. 376. See also 15 B. 527 ; 
ip B* 435 ; 28 B. 238. The Collector can do 
nothing which contravenes the command of the 


Court. 14 B. 450 ; 28 B. 238. 

POWERS OF CIVIL COURT.— A Civil Court 
has no power to interfere with the Collector’s 
proceedings under S. 54. 42 Bom. 689 = 20 

Bom. L. R. 411 (15 B. 527. foil.). A Civil Court 
is not competent to make a division of revenue- 
paying land even with the consent of the parties. 
30 I. C. 209. 

Final order— Meaning of.— 35 Mad. 26-: 
12 I. C. 775. The decree of a Court is final and 
a final decree in a partition suit cannot be re- 
opened unless by way of review. 4 Pat. L. J. 
29 = 45 I. C. 895. See also 38 I. C. 593. Parti- 
tion of a revenue-paying estate— If allowable. 
2 Pat. L. J. 221 =39 I. C. 173. 

ESTATE. — A ryotwari holding is not an estate. 
7 M. 382 (F. B.). But see 16 B. 528. The word 

4 estate ’ is used in its ordinary sense. 10 C. 
400. Section only applies to cases where 
revenue is assessed in lump and not at acre rates. 

5 Rang. 206. 

Sec. 55 . Arrested in execution of a 
DECREE. — Provisions mandatory. 54 C. 782. As 
to what is meant by the word 4 arrest see 1 1 C. 
45 i (458). In the execution of a decree pay- 

able by instalments the judgment-debtor cannot 
be arrested for default in the payment of each 
instalment. 7 B. 106. An undischarged insolvent 
can be arrested for a debt not included in the 
schedule, and for which a decree has been subse- 
quently obtained. 16 C. 85. A warrant of arrest 
may be issued even when a writ of attachment 
has already ? ssued. 7 B. 301. An arrest on a 
Sunday is legal. 4 M.H.C.R. 12. 

44 As SOON AS PRACTICABLE.” — See 30 M. 
179. When a warrant orders a debtor to be im- 
prisoned in a particular civil jail, his confinement 
in another jail would be unlawful. 11 C. 527. 
An arrest is illegal if officer has not warrant with 
him at time of arrest. 5 A. 318. See also 27 A. 
258. An irregular endorsement on the warrant 
does not invalidate the arrest. 6 A. 385. See 
also 7 A. 507. 

PROVISO 3.— It is not necessary that a special 
order of the Court should be made, empowering 
an officer authorized to arrest a purda lady, to 
enter the zenana house in which she resides, 7 
C. 194 

PROVISO 4. — This proviso applies only when 
the arrest is made in execution of a “ decree for 
the payment of money.” 24 C. 766. A decree for 
the enforcement of a mortgage or charge will not 
be a decree for the payment of money. See 24 C. 
766 ; 21 M. 364 ; 19 A. 174 ; 29 M. 65. 

SUB* SECS. (3) AND (4).— The provisions 
apply only to judgment-debtors who are under 
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be in the civff prison of the district in which the Court ordering the detention is situate* 
or, where such civil prison does not afford suitable accommodation, in any other place 
which the Local Government may appoint for the detention of persons ordered by the 
Courts of such district to be detained : 

Provided, firstly, that, for the purpose of making an arrest under this section 
no dwelling-house shall be entered after sunset and before sunrise : 

Provided, secondly, that no outer door of a dwelling-house shall be broken 
open unless such dwelling-house is in the occupancy of the judgment-debtor 
and he refuses or in any way prevents access thereto, but when the officer 
authorized to make the arrest has duly gained access to any dwelling-house, he may 
break open the door of any room in which he has reason to believe the judgment* 
debtor is to be found : 

Provided, thirdly, that, if the room is in the actual occupancy of a woman who 
is not the judgment-debtor and who according to the customs of the country does not 
appear in public, the officer authorized to make the arrest shall give notice to her that 
she is at liberty to withdraw, and, after allowing a reasonable time for her to withdraw 
and giving her reasonable facility for withdrawing, may enter the room for the purpose 
of making the arrest : 

Provided, fourthly, that, where the decree in execution of which a judgment- 
debtor is arrested, is a decree for the payment of money and the judgment-debtor pays 
the amount of the decree and the costs of the arrest to the officer arresting him, such 
officer shall at once release him. 

(2) The Local Government may, by notification in the local official Gazette, de- 
clare that any person or class of persons whose arrest might be attended with danger 
or inconvenience to the public shall not be liable to arrest in execution of a decree 
otherwise than in accordance with such procedure as may be prescribed by the Local 
Government in this behalf. 

(3) Where a judgment-debtor is arrested in execution of a decree for the pay- 
ment of money and brought before the Court, the Court shall inform him that he may 
apply to be declared an insolvent, and that he [may] 1 be discharged if he has not 
committed any act of bad faith regarding the subject of the application and if he com- 
plies with the provisions of the law of insolvency for the time being in force. 

(4) Where a judgment-debtor expresses his intention to apply to be declared 
an insolvent and furnishes security, to the satisfaction of the Court, that he will within* 
one month so apply, and that he will appear, when called upon, in any proceeding upon 


arrest and not already committed to jail. 8 M. 
S°3 S. 55 (3) does not entitle the debtor to be 
adjudged an insolvent on an application except in 
confirmity with the provisions of the Insolvency 
Law. 21 I.C. 293 = 25 M. L. J. 545. The provi- 
sions apply to small cause debtors. 2 M. 9. But 
see also 22 B. 731. When the application of 
judgment-debtor to be declared an insolvent has 
been dismissed and he is re-arrested in execution, 
he cannot claim the benefit of S. 55 (3) and (4) 
so long as the previous dismissal is not set aside. 
9 I. C. 121. Where the insolvency petition is 
filed one day too late, delay cannot be excused, 
and surety becomes liable. 86 I.C. 304. When 
a judgment-debtor furnishes security under S. 55 
(4) the security should be directed to continue 
until a final order is made. 46 Bom. 702 = 1922 
Bom. 340. The mere filing of an insolvency peti- 
tion by the debtor or the dismissal of an execu- 
tion petition does not absolve the surety. 34 I. C. 
407 = 0916; 2 M. W. N. 273 (14 C. 757, dist.). 
See also 22 I. C. 953 ~ *S M, L. T. 224 ; 5 Pat. L. 
J. 4i7 t= 57 L C. 303. The liability of a surety 
is now clearly laid down in S. 145. The surety 
is liable to a transferee decree-holder. 26 M. 258. 
The surety is not liable when the judgment-debtor 

M— 22 


dies. 29 A. 466 ; 41 Cal. 50. See also 1924 Bom. 
428. (Judgment-debtor not applying within time, 
dying subsequently — liability of surety). An ap 
plication to set aside an order of arrest abates on 
the death of the person against whom the order is 
made. 22 I. C. 953. Covenants in a surety bond 
as to w hat is to happen in case the application to 
be declared an insolvent is refused, do not come 
within the purview of the section. 16 -A. 37. See 
also 23 A. L. J. 59. 

Sec. 55 (3). — ] The word “ may ” was substi- 
tuted for “ will ” by Act III of 1921. 

SUB-SEC. 4. — An order made under S. 55 (4) 
rejecting an application for forfeiture of security 
bond is appealable and therefore no revision lies. 
34 I. C. 247 (15 A. 183, dist,). Liability of a * 
surety when arises — Interpretation of section. 26 

L. W. 49 = 101 I. C. 525 =52 M. L. J. 523. Delay 
by one day — If excusable A. I. R. 1926 Mad. 286. 
See also A. I. R. 1926 Mad. 689 = 50 M. L. J. 477 
=95 I. C. 444. Surety undertaking to produce 
judgment-debtor until discharge from insolvency — 
Debtor obtaining protection order does not 
absolve surety of his duty to do so. (1926) 

M. W.N. 612=24 L. W. 480*97. I.C. 413 = 
A. I, R. 1926 Mad. 958 (2). 
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t kb application or upon the decree in execution of which he w&s arrested, the Court 
tmayJ 1 release him from arrest, and, if he fails so to apply and to appear, the Court 
may either direct the security to be realized or commit him to the civil prison in execu- 
tion of the decree. 

56. [S. 245-A ] Notwithstanding anything in this part, the Court shall not 

order the arrest or detention in the civil prison of a 
woman in execution of a decree for the payment of 
money. 

Local Government may fix scales, graduated according to 
rank, race and nationality, of monthly allowances payable 
for the subsistence of judgment-debtors. 

58. [S. 342 ] (1 ) Every person detained in the civil 

prison in execution of a decree shall be so detained, — 

(a) where the decree is for the payment of a sum of money exceeding 
fifty-rupees, for a period of six months, and 

( b ) in any other case for a period of six weeks : 

Provided that he shall be released from such detention before the expiration of 
»the said period of six months or six weeks, as the case may be, — 

(t) on the amount mentioned in the warrant for his detention being paid to 
the officer i h charge of the civil prison, or 

(it) on the decree against him being otherwise fully satisfied, or 
(Hi) on the request of the person on whose application he has been so 
<letained, or 

(tv) on the omission by the person, on whose application he has been so de- 
tained, to pay subsistence-allowance : 

[S. 341 ] Provided, also, that he shall not be released from such detention 
»under clause (ii) or clause (Hi), without the order of the Court. 

(2) A judgment-debtor released from detention under this section shall not 
merely by reason of his release be discharged from his debt, but he shall not be liable 
to be re-arrested under the decree in execution of which he was detained in the civil 
prison. 

59. [S. 653 ] (1) At any time after a warrant for the arrest of a judgment 

, , ... debtor has been issued the Court may cancel it on the 

Release on ground of Ulness. ground of his S£rious illness 

(2) Where a judgment-debtor has been arrested, the Court may release him 
if, in its opinion, he is not in a fit state of health to be detained in the civil prison. 


Prohibition of arrest or de- 
tention of women in execution 
of decree for money. 

57. [S. 338.] The 

Subsistence allowance. 


Detention and release. 


Sec. 55 (4). — 1 The word “ may ” was substi- 
tuted for “ shall ” by Act III of 1921. 

Sec. 56. — A money decree does not necessarily 
carry with it a right to execute it by arrest of the 
judgment-debtor, e.g., minor or a female, or a legal 
representative. 18 N. L. R. 145 = 1922 Nag. 98. 

Sec. 58. — The section does not apply to the 
case of a person imprisoned for contempt. 4 C. 
-655. The Court has no power to fix shorter terms 
of detention that those prescribed. 13 M. 141. 
Imprisonment on arrest before judgment becomes, 
after decree, imprisonment in execution of a 
decree, and the imprisonment suffered must be 
taken into consideration in calculating the period 
provided by this section. 7 B. 4 31. In execu- 
tion of a decree payable by instalments the 
debtor cannot be detained separately for default 
in the payment of each instalment. 7 B. 106. 
The language of sub-section (2) indicates that 
Immunity from re-arrest arises only when there 
has been release after “ detention in the civil 

r i§on. rt See 8 M. 21. See also 23 C. 128. When 
warrant of committal to jail has been made out 


the discharge of the debtor whilst in confinement 
in the Court house, for non-payment of subsis- 
tence allowance, must be regarded as discharge 
from jail. 9 B. 151. But see 8 M. 21. The 
Code contemplates as immaterial the circum- 
stances under which the debtor obtains his re- 
lease. 20 C. 878. See also 12 C. 652. The 
Code does not forbid, retaking of a person who 
has been released under S. 13 of the Indian In- 
solvent Act. 26 B 652 at 659. A debtor who has 
been discharged for non payment of subsistence 
money cannot be re-arrested. 4 M. H. C. R. 76. 
The cost of clothing, etc., required under S. 33, 
Prisons Act, is not subsistence allowance under 
S. 58. 17 I. C 911. When a debtor who has been 
committed to a particular jail is detained in 
another jail, he is entitled to his release. 11 C. 
527. While calculating the period of imprison- 
ment under a new warrant the time of imprison- 
ment suffered by him under the former warrant 
should be deducted. 17 I. C. 911. A payment 
U not made to the officer until the officer actually 
receives the money. 22 I. 6. 25. 
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(3) Where a judgment-debtor has been committed to the civil prison, he may 
foe released therefrom — 

(а) by the Local Government, on the ground of the existence of any infec- 
tious or contagious disease, or 

(б) by the Committing Court, or any Court to which that Court is subordi- 
nate on the ground of his suffering from any serious illness. 

(4) A judgment-debtor released under this section may be re-arrested, but the 
period of his detention in the civil prison shall not in the aggregate exceed that pres- 
cribed by section 58. 

Attachment . 

60 . [S. 266 .] (1) The following property is liable to attachment and sale in 

execution of a decree, namely, lands, houses, or other 
Property liable to attach* buildings, goods, money, bank-notes, cheques, bills of 
•ctecree and Sale executlon of exchange, hundies, promissory notes, Government securi- 
ties, bonds or other securities for money, debts, shares 
in a corporation and save as hereinafter mentioned, all other saleable property, move- 
able or immoveable, belonging to the judgment- debtor, or over which or the profits of 
which, he has a disposing power which he may exercise for his own benefit, whether 


Sec. 60. CONSTRUCTION OF SECTION.—The 
provisions of S. 60, which restrict the right of the 
decree-holder to realise the decretal amount from 
the property of the debtor should be strictly con- 
strued. 39 I. C. 375. 

SCOPE OF SECTION. — Section does not apply 
to sales where there is no attachment, as, in 
mortgage decrees. 23 A. L. J. 841 =89 I. C. 364. 
See also 47 All. 900 — A. I. K. 1Q25 All. 652. A 
decree-holder can attach all the properties of 
the judgment-debtor as S. 60 does not limit the 
extent of properties to be attached. He can 
also attach property for mesntf profits even before 
they are assessed. 16 I. C. 708. The articles 
given in section as liable to attachments are 
given only by way of illustration. Per Mukerjiy /. 
in 26 A. L. J. 253 = 108 I. C. 229 = A. I. R. 1928 
All. 193. Damages resulting from wrong attach- 
ment may be recovered from the decree holder 
though he acts in good faith. 8 N. L. J. 170 = 
1925 Nag. 390. Provisions whether applicable to 
.attachment under Co-operative Societies Act. 
23 Nag. L. R. 66. 

“ DEBT It is not necessary that the exact 
amount due should be ascertained prior to attach- 
ment. 16 A. 286. See also 16 I, C. 708. 
(Accrued debt can be attached — Not one where 
the debt and its payment rest in the future. 1925 
Cal. 561). On this point see 86 I. C. 626=5 P. 
L. T. 504. Prospective rent cannot be attached. 
3 Rang. 235=89 I. C. 794. Nor rent in respect 
•of a period still in existence. 26A.L.J. 253 = 
108 I. C. 229 = A. I. R. 1928 All. 193. A decree 
ior money is not a debt. 6 M. 418. Money 
not immediately payable, if debt. 56 I. C. 948. 
A decree of a Revenue Court is a debt. 21 A. 
406; 21 M. 293. Money deposited with a Railway 
Company by one of its servants as guarantee for 
due performance of hte- duties can be attached. 
9 M. 203. A monthly allowance given in pay- 
ment of an antecedent debt and acknowledged 
the debtor as such, is attachable in execution as 
debt. 9 C. W. N. 703. 

Saleable Property.— What is 28 M. 84 ; 
13 M. L. J. 7 ; 6 C. W. 796 ; 7 B. L. R. 186 ; 
/p. c. and 30 M. 378. Decision of trial court as to 


whether properly is saleable or not, cannot be 
questioned in execution. 23 A. L. J. 841. “Sale- 
able” means saleable by auction at a compulsory 
sale under the order of the Court and not trans- 
ferable by act of parties. 19 C. W. N. 1182 A 
claim which may accrue under a pending award 
cannot be sold. 7 B. L. R. 186 (P. C.). All 
decrees, except money decrees, are both attach- 
able and saleable. 16 B. 522. The share of a 
partner in a partnership business is saleable pro- 
perty. 20 C. 693. Also his unascertained interest 
in partnership business. 13 M. 447. An interest 
in the income of immoveable property assigned 
by way of maintenance to a Hindu widow, can- 
not be attached. 15 A. 371. The equity of re- 
demption of the mortgagor is saleable property. 
21 B. 226. Also the interest of a peison in ances- 
tral property governed by the Mitakshara law. 
5 A. 430. Also property revertible to the donor 
after the donee’s death. 17 B. 503. Whether 
interest of a Burmese Buddhist husband in pro- 
perty of marriage saleable. 5 Rang. 478. Also 
an actionable claim. 14 Cal. 241. The doors and 
window-shutters of a pucca building cannot be 
separately attached and sold. 11 C. 164. Future 
melwaram rents of an inalienable shrotriem Inam 
cannot be attached. 4 M.L.J. 13. Nor can a 
non transferable lease. 7 L.R. 33 (Rev.). After a 
cheque for the payment of money is delivered to 
the payee, it cannot be attached by giving notice 
to the payer. 3 B. 49. Earnings derived from 
offerings made by pilgrims are not saleable. 19 C. 
730. “He has a disposing power” — Meaning of. 
See 26 M. 222. In trust. — The whole or 
any portion of property dedicated to a taust can- 
not be attached, even although after the due per- 
formance of the trust, a balance remains, which 
goes into the pockets of the trustee. 15 C. 329 
(P.C.). So also bona fide assignment by debtor for 
benefit of creditors 1 B.H.C.R, 233. Letters in a 
Post Office addressed to judgment-debtors, are 
held in trust for them by the Postmaster. 13 M. 
242. When a decree expressly directs that pro- 
perty of the kind specified in this section is to be 
sold, the Court executing it cannot go behind its 
terms. 8 B. 185. 



THE CIVIL COURT MANUAL, 


172 


M*+ 


the same be held in tbp name of the judgment-debtor or by another person in trust 
for him or on his behalf : 

Provided that the following particulars shall not be liable to such attachment 
or sale, namely : — 

(а) the necessary wearing-apparel, cooking vessels, beds and bedding of the 
judgment* debtor, his wife and children, and such personal Ornaments as, in accordance 
with religious usage, cannot be parted with by any woman ; 

(б) tools of artizans, and, where the judgment-debtor is an agriculturist, his* 
implements of husbandry and such cattle and seed-grain as may, in the opinion of the 
Court, be necessary to enable him to earn his livelihood as such, and such portion of 
agricultural produce or of any class of agricultural produce as may have been declared 
to be free from liability under the provisions of the next following section ; 

(c) houses and other buildings (with the materials and the sites thereof and 
the land immediately appurtenant thereto and necessary for their enjoyment) belong- 
ing to an agriculturist and occupied by him ; 

( d ) books of account ; 

( e ) a mere right to sue for damages ; 

(/) any right of personal service ; 


PROVISO, Cl. (a). — The words “any such per- 
sonal ornaments, etc.”, give effect to the decision 
in 9 B. 106. 

Cl. (b) TOOLS OF ARTIZANS.— Musicians 
and washermen are not artisans. 5 L.W. 596 = 38 
I. C. 415. Sewing machine owned by a tailor is 
a tool of an artisan and therefore exempt. 65 I. 
C. 416. 

Cl. (c) SCOPE OF SUB-CL. (c).— The term 
* agriculturist does not include persons who are 
agriculturists’ by virtue of a Govt. Notification. 
106 I.C. 45. The judgment-debtor can waive the 
privilege provided by the section. The judgment- 
debtor will be estopped from pleading protection 
under the section if he mortgages the house. 6 P. 
254 = 102 I.C. 616 = A. I R. 1927 Pat. 233. *S. 60 is 
only intended for the benefit of the indigent 
agriculturists and not when the judgment-debtor 
suffers no material inconvenience. 25 I. C. 117 = 1 
L.W. 5 19. The word ‘ occupation’ does not mean 
residence only. 99 I. C. 376 = A.I.R, 1927 A. 214. 
See also 102 I. C. 712 (2). Where agriculturist 
judgment-debtor agreed under a compromise to 
have immoveable property attached in execution, 
he cannot at the time of execution be protected 
by saying that the property is non*transferable. 
57 I.C. 249 = 24 C.W.N. 575. 

WHO IS AGRICULTURIST.— A judgment- 
debtor is not an agriculturist under S. 60 (1) ( c ) 
of the Code, where his only source of living is not 
by cultivation. 63 I.C. 681 ; 35 I.C. 343 = 20 C. 
W. N. 834. See also L. R. 6 A. 217=87 I. C. 
564 ; 7 Lah. L. J. 95=88 I C. 543 I 20 C. W. N. 
874. A person does not cease to be an agricul- 
turist merely because he transfers his land by 
lease or mortgage. 55 I.C. 481 ; 4 Bom. 25. The 
protection afforded by this clause was intended 
for agriculturists in the strictest sense, and for an 
agriculturist in that sole character. 12 B. 363 ; 7 
B. 530. Chief means and not one means deter- 
mines profession. 92 I.C. 416:= A. LR. 1927 Mad. 

42. See also 105 I.C. 129. A zamindar, is not. 

L.R. 229 (Rev.) = A. I. R. 1927 AH* 601. 

WHAT is exempt from attachment — A 
bouse of an agriculturist is exempt from attach- 
ment and sale in execution of a decree. 39 All. 
120538 I* C. 171 ; 40 I.C. 544 i 35 Ail. 397 = 11 
A. L. J. 437 = 19 I. C. 125. The phrase “house 


and other buildings” does not include a vacant 
site used for storing manure and fodder and with 
no structure over it. 39 I. C. 375. The house 
must be a building if in ruins without doors or roof 
it is not a building. 99 I. C. 376 = A. I. R. 1927 
A. 214. But see also 105 I. C, 129. The clause 
refers only to a house occupied by an agriculturist, 
and does not refer to his town residence. 7 
Bom. L.R. G85 ; 45 I.C. 546; but see A. I. R. 1926 
Lah. 230 See also 49 Mad. 227=92 I. C. 328 = 
A.I.R. 1926 Mad. 350^50 M. L. J. 90. As S. 60 
forbids the sale of materials of a dwelling-house 
occupied by an agriculturist, a decree for the sale 
of such a house is bad even though it be a mort- 
gage decree. 33 All. 136 ; 34 All. 25 ; 41 Bom. 
475 i 39 I* C. 639 = 19 Bom. L. R. 281. In the 
case of attachment of the cattle of an agricul- 
turist, the Court has to see whether the cattle are 
necessary to enable an agriculturist to earn his 
livelihood. 56 I. C. 69 ; 6i I. C. 777. The right 
to improvements of a mulgeni tenant in South 
Kanara to compensation cannot be attached nor 
sold in execution. 48 I. C. 705=36 M. L. J. 92. 

BURDEN of PROOF.— The party alleging' that 
he is an agriculturist must prove it. 1923 Bom. 12; 
100 I. C. 104; 98 I.C. 857 = A. I.R. 1927 Lah. 66 
(2). Where crops are grown on a tenancy by the 
heir of deceased tenant, after his death such crops 
cannot be said to be his crops and cannot be as 
such liable to attachment and sale in the hands 
of the heir under S. 60, C. P. Code. 69 I. C. 520* 

Cl. (e). — A right to sue for mesne profits can- 
not be attached. 9 C. 605. Also the right to 
appeal. 3 W. R. Mis. 16. 

Cl. (f). — A “ vrithi ” is a -right of personal ser- 
vice. 23 B. 131. See also 12 B. 366 and 10 B. 
395. But see contra 29 Bom. L, R, 102 = 100 
I. C. 1008 = A. I. R. 1927 Bom. 143 ( vrithi could 
be sold). The right to officiate at funeral cere- 
monies cannot be attached. 16 W. R. 171. Also 
the right of a shebait of Hindu idol. 5 B. L. R. 
617 ; also the right of managing a temple. 4 A. 
81. An inam of land granted to do swasthiwacha- 
karo service is always burdened with service and- 1 
is not liable to attachment and sale in execution. 
42 M f L. J. 477 “45 M. 6ao. The birt of a 
Mahabrahman is a right to pet^onal service and 
cannot be sold in execution of a money decree. . 
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(g) stipends and gratuities allowed to pensioners of the Government, or pay- 
able out of any service family pension fund notified in the Gazette of India by the 
Governor-General in Council in this behalf, and political pensions ; 

(h) allowances (being less than salary) of any public officer or of any 
servant of a railway company or local authority while absent from duty ; 

( i ) the salary or allowances equal to salary of any such public officer or 
servant as is referred to in clause ( h ), while on duty, to the extent of — 

(i) the whole of the salary, where the salary does not exceed [forty] 1 
rupees monthly ; 

(ii) [forty] 1 rupees monthly, where the salary exceeds [forty] 1 rupees and 
‘does not exceed [eighty] 1 rupees monthly ; and 

(iii) one moiety of the salary in any other case : 

(/) the pay and allowances of persons ; to whom the Indian Articles of War 

apply ; 

(&) all compulsory deposits and other sums in or derived from any fund to 
which the Provident Funds Act, 1897, for the time being applies in so far as they are 
declared by the said Act not to be liable to attachment ; 

(/) the wages of labourers and domestic servants whether payable in money 
or in kind ; 


41 All. 656-51 I. C. 539. Offerings made at the 
temple by the worshippers being the personal 
property of the priest are not liable to be attach- 
ed. 42 I. C. 390. A future perquisite on account 
of offering or bhog to the deity will be an uncer- 
tain and indefinite income which cannot be 
attached. 55 I. C. 175 = 1 Pat. L. T. 75 (29 C. 
70 ; 1 C. W. N. 493 ; 1 M. 235 ; 23 M. 274*^44 
A. 81, foil.). As to whether and when a religious 
office can be sold, see 6 M. 76 and 6 B. 296. 

Ci (g). — The bar to the attachment of gratui- 
ties is not limited to such gratuities as are allow- 
ed to “ pensioners ”, but applies to a gratuity 
granted in consideration of past services. 6 All. 
173. A political pension is not transferable. 50 
Mad. 711 = 103 I. C. 339 = 25 L. W. 640-38 M. 

L. T. (H. C.j 299 = A. I. R. 1927 Mad. 604 = 52 

M. L, J. 622. A gratuity granted to the heirs of 
a deceased employee by a Railway administration 
is not assets of the employee in the hands of his 
heirs and cannot be attached in execution of a 
decree against him. 69 I. C. 893. The words 
4 pension ’ means the same thing as in S. 11, 
Pension Act. 4 B. 432 ; 31 A. 382, foil.; 24 I.C. 
805. A Malikhana allowance is in the nature of 
a pension and so cannot be attached in execution 
of a money* decree. 13 I. C. 194=8 A. L. J. 126. 
A bonus sanctioned by a Railway Company to 
one of its servants, and which has not been paid 
over to the payee, cannot be attached. 6 A. 634. 
Arrears of pension due to the estate of a deceas- 
ed cannot be attached. 5 M. H. C. R. 371. 
Also 47 All. 900 = A. I. R. 1925 All. 652. The 
stipend of a Carnatic stipendiary cannot be 
attached. 4 M. H. C. R. 277. Also one allowed 
to a member of the Mysore family. 7 W.R, 169. 
A zemindari granted revenue free, as a reward 
for services rendered, is not a pension. 1902 A. 
W. N. 161. An executing Court cannot question 
the decision of the trial Court regarding sale- 
ability of a pension. 47 All. 900 = A. I. R. 1925 
All. 65a. 

Cl. (h). — The words “ allowances being less 
than salary of ” have been added to supersede 
(the ruling in 6 M. 179. 


Cl. (i). — 1 The words “ forty and eighty ** for 
the words “ twenty and forty” were respectively 
substituted by Act XXVI of 1923, S. 2. [See 
also notes under sub. -Cl. (2) (<*)]. A khot is 
not a public officer, and percentage received by 
him for collecting the assessment on dhara lands 
is not “ salary ”. 13 B. 673. An officer of the 
Indian Staff Corps is a “ Public Officer ”. An 
officer in the regular forces is not such an officer. 
24 C. 102. Civil Courts can attach one moiety 
of the salary of an officer in the Indian Staff 
Corps. 25 M. 402. Part of the pay of an officer 
of the Indian army while serving in this country 
can be attached. 39 All. 308 ; 39 I. C. 92 ; 15 
A. L. J. 264. See also 50 I. C. 683 ; 21 Bom. L. 
R. 143. An attachment by a Civil Court, of a 
moiety of the monthly salary of a debtor, subject 
to Military Law, not exceeding Rs. 20, is legal. 9 
M. 170. Under S. 15 (2). Prov. Insolvency Act, 
read with S. 60, C. P. C. of the insolvent’s salary 
vests in the receiver. 38 I. C. 410. 

Cl. (j). — [See also notes under cl. (#)]. 
Salary of an officer in Indian army could not be 
attached. 38 Bom. 667 ; 23 I. C. 575 ; 16 Bom. 

L. R. 233- 

Cl. (k). — This clause is new. The de- 
posit which a Railway servant makes towards a 
provident fund is a compulsory deposit, and does 
not cease to be so when he leaves the service. 6 
Bom. L. R. 921. But see 5 Bom. L. R. 454. 
Compulsory deposits made in a State Railway 
Provident Fund by an officer of the Railway 
during his employment are not liable to attach- 
ment in execution of money decree even if he 
has ceased to serve. 50 Cal. 347 = 27 C. W. N. 
472. Deposit under Provident Funds Act — Not 
attachable. 21 A. L. J. 454 = 74 I. C. 746 = 45 
A. 554. See also 92 I. C. 673. 

Cl. fl). — The wages of a private ser- 
vant cannot be attached in whole or in part, 
before they become due, and a debt exist. 21 

M. 293. Persons who agree to spin cotton and to 
receive a certain amount of money or a certain 
quantity of cotton spun by them are labourers, 
and their remuneration is wages. 5 B. 132. 



174 THE CIVIL COURT MANUAL, CM* 

(tn) an expectancy of succession by survivorship or other merely contingent 
or possible right or interest ; 

(«) a right to future maintenance ; 

(o) any allowance declared by any law passed under the Indian Council Acts,. 
1861 and 1892, to be exempt from liability to attachment or sale in execution of a 
decree ; and 

( p ) where the judgment-debtor is a person liable for the payment of land- 
revenue, any moveable property which, under any law for the time being applicable to 
him, is exempt from sale for the recovery of an arrear of such revenue. 

Explanation. — The particulars mentioned in clauses ( g ), ( h ), (0, O’), (/) and 
(0) are exempt from attachment or sale whether before or after they are actually 
payable. 

[Provided that where the decree-holder is a society registered or deemed to be 
registered under the Co-operative Societies Act, 1912, and the judgment-debtor is a 
member of the Society, the provisions of sub -clauses (i) and (ii) shall be construed as 
if the word “ twenty ” were substituted for the word “ forty ” wherever it occurs and the 
word “ forty ” for the word “ eighty/'] 1 

(2) Nothing in this section shall be deemed — 

2 to exempt houses and other buildings (with the materials and the sites 
thereof and the lands immediately appurtenant thereto and necessary for their enjoy- 
ment) from attachment or sale in execution of decrees for rent of any such house, 
building, site or land 2 

r * * * * n 


Cl. (m). — What in English Law would 
be termed a vested reminder, is capable of at- 
tachment and sale during the lifetime of the 
person in possession. 17 B. 503. The interest of 
an heir under the Hindu Law, expectant on the 
death of a widow in possession, cannot be at- 
tached. 7 B. L. R. 341. See also 5 A. 430. 
Hindu Widow — Life interest in lands — Mainten- 
ance. 47 Bom. 597 — 73 I. C. 196. The right 
of a son to succeed by right of survivorship to 
bis father’s specific share cannot be attached. 8 
W.R. 253. The reversionary right of a grantor 
under a deed of maintenance can be attached. 
10 A. 462. An expectancy of succession by sur- 
vivorship is not attachable. 22 B. 984. The 
right of a judgment-debtor to get by division a 
quantity of land w r hich had been reserved by him 
for his own use in a deed of gift, can be at- 
tached. 14 C. 241. See also 17 B. 503. Future 
rents and profits that may become due to a ghat- 
wal cannot, as such be attached. 28 C. 483. 
Also a claim which may accrue under a pending 
iward. 14 M. I. A. 40. See 3 A. 12 and 21 M. 
* 93 - , X 

Cl. (n). — A mere right to maintenance 
cannot be attached and sold in execution of a 
decree. 5 X.C. 879 ; 7 I.C. 80 foil., 40 Mad. 302 ; 
34 I.C. 381 ; 30 M.L.J. 361. But see also 85 I.C. 
477 = 23 A.L.J. 149. Interest in property in lieu 
of maintenance not attachable. 30 M. 266 ; 7 
I.C. 80 ; 29 I.C. 578. Right to maintenance — 
Property granted under a compromise can be 
attached. 43 All, 617 = 19 A.L.J. 648 = 63 I.C. 
181. Right to maintenance of a widow— Stand 
lag crop® on land in her possession— If can be 
attached. 22 M.L.J. 204. {See also 15 M.L.J. 
7; to Bom. 342 ,dist.). A heritable right to 
receive a certain monthly allowance in lien of a 
share of landed property is not a mere right to 
maintenance. 10 C. 521. See 2 7 C. 38 and 10 


B. 342; 15 A. 371. A hereditary grant of an 
allowance of paddy out of the melwaram of cer- 
tain land, is not a right to future maintenance. 
30 M. 279. Also an annuity granted by a will. 
10 C.W.N. 1102. See 15 M.L.J. R. 7. 

Cl. (0).—^ 28 M. 84 and 21 B. 588 (F.B.). 

1 The proviso was added by Act XX of 1925, 
S. 2. 

Sec. 60 , Cl. ( 2 j . — 2 The bracketted letter 
“ (a) ” and the word “or” at the end of 
cl. (a) and the whole of cl. (if) were repealtd by 
Act X of 1914, Sch. II. S. 60, C.P.C., does not 
encroach on the provisions of Army Act. 37 
Bom. 26 = 14 Bom. L.R. 777. Deduction of the 
pay of an officer of His Majesty’s forces. 1 

0. L.J. 127 = 23 f. C. 935 = 17 O.C. 99 (33 All. 

529 ♦ 37 Bom. 26, dtss.). Salary of officer of the 
Regular Forces. 37 Bom. 26—17 I.C. 13 = 14 
Bom L.R. 777. (33 A. 529, foil.). S. 60 does 

not apply to the case of an officer of His Ma* 
jesty’s Regular Forces and his salary is not lia- 
ble to attachment under S. 60. 33 All. 529 = 91.0. 
1053 = 8 A. L. J. 487. (24 Cal. 102, 25 M. 402,, 
ref.). But see also 43 Bom. 368; 50 I.C. 427 ; 21 
Bom. L.R. 137. Military Assistant Surgeons in 
Indian Subordinate Service are warrant officers- 
and so soldiers, and therefore their pay is alto- 
gether exempt from attachment. 10 I.C. 719. 

MISCELLANEOUS. — According to the Buddhist 
law, the wife ceases to have any interest in the- 
joint property of her husband and herself, from 
the time of divorce and so attachment of the 
property after divorce is futile. 33 I.C. 118=9 
Bur. L.T. 74. Insurance Policy — Wife named! 
as beneficiary— Attachment. 37 Bom. 471--19 

1. C. 736 = 15 Bom. L.R. 320. Moveable pro- 
perty — Belonging to judgment debtor in the? 
hands of another— Attachment. 4 Pat. L.J. 141 
= 48 I.C. 943^1919 Pat. 155. 
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Partial exemption of agri- 
cultural produce. 


61 . The Local Government, [ * * * 

* * ]t may, by general or special 

order published in the local official Gazette, declare 
that such portion of agricultural produce, or of any 
class of agricultural produce, as may appear to the Local Government to be necessary 
for the purpose of providing until the next harvest for the due cultivation of the land 
and for the support of the judgment-debtor and his family, shall, in the case of all 
agriculturists or of any class of agriculturists, be exempted from liability to attach- 
ment or sale in execution of a decree. 


62. [S. 271.] (0 No person executing any process under this Code directing 

or authorizing seizure of moveable property shall 
ling!h Z o U use3 f property in dwel ’ enter any dwelling-house after sunset and before sun- 
rise, 

(2) No outer door of a dwelling-house shall be broken open unless suchi 
dwelling-house is in the occupancy of the judgment-debtor and he refuses or in any way 
prevents access thereto, but when the person executing any such process has duly 
gained access to any dwelling-house, he may break open the door of any room in which 
he has reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the actual occupancy of a woman- 
who, according to the customs of the country, does not appear in public, the person 
executing the process shall give notice to such woman that she is at liberty to with- 
draw ; and, after allowing reasonable time for her to withdraw and giving her reason- 
able facility for withdrawing, he may enter such room for the purpose of seizing the 
property, using at the same time every precaution, consistent with these provisions, to- 
prevent its clandestine removal. 


63. [S. 285.] (1) Where property not in the custody of any Court is under attach- 
ment in execution of decrees of more Courts than one, the 
Property attached in execu- Court which shall receive 0 r realize such property and 

Courts! ecrees 0 severa shall determine any claim thereto and any objection to* 

the attachment thereof shall be the Court of highest 
grade, or, where there is no difference in grade between such Courts, the Court under 
whose decree the property was first attached. 

(2) Nothing in this section shall be deemed to invalidate any proceeding taken, 
by a Court executing one of such decrees. 


Sec. 61.— 1 The words “ with the previous 
sanction of the Governor-General in Council ” 
were repealed by Act XXXVIII of 1920. 

Sec. 62 — A bailiff can break open the outer 
door of a shop in order to execute a writ of 
attachment. 3 B. 89. On this section , see also 
1925 All. 140. 

8ec. 63. OBJECT OF SECTION is to prevent 
confusion in execution proceedings. 18 Bom. 458. 

SCOPE OF Section. —This section refers to 
attachments and has no relationship with the 
sections relating to sale and delivery of the pro- 
perty. 3 A. 333 (359)- On this section, see also 
22 A. 182 ; 18 B. 458 ; 25 C. 46 ; 2 1 C. 200; 6 M. 
357; 16 B. 683 ; 49 Bom. 655; 27 Bom. L.R. 363. 

Application of section.— Section applies 
only as between Civil Courts. 43 All. 612. There 
must be subsisting attachments of property in 
execution of decrees of more Courts than one at 
the same time under execution. 6 A. 255 (258). 
Where property is under attachment by two 
courts of different grades and is sold by the 
court of lower grade the sale is not invalid. 38 
C.L.J. 266 ; 32 I.C. 41 J 32 LC. 927 ; 1924 Nad. 
880. See also 33 M.L.J. 217 ; 46 C. 64. 

Court of Highest Grade.— T he grade of 


a Court depends upon the pecuniary or other 
limitations of the jurisdiction of the particular 
court. 19 B. 127. In the North Western Pro- 
vinces, the Court of a Munsiff, is of higher grade 
than a Court of Small Causes. 16 A. 11 ; (F.B.). 
Assets held by Court of inferior grade trans- 
ferred to superior court. Rateable distribution 
— Inferior Court not agent of superior Court. 29 
Bom. L.R. 319. (4 

MEANING OF WORDS.— The words of pro- 
perty not in the custody of any Court ” seem to 
be more applicable to moveable than to im- 
moveable property. 7 C. 410. But see 7 M. 47. 
“ Realise ” means “ realize ” by sale. 3 A. 356, 
59. Rights of attaching decree-holders of differ- 
ent Courts. 29 I.C. 21 ; see alto 26 M. L. J. 406 
6 P.L. J. 332. Money attached before judgment 
is liable to rateable distribution in execution of 
decrees against the same defendant. 26 I.C. 94* • 
An attachment of immoveable property in execu- 
tion of a money-decree followed by order for 
sale does not confer on the judgment- creditor 
any charge on the land. 18 C.W.N. 10^8 = 27* 
M.L.J. 150=^41 I.A. 251 (P.C.) (Reversing is 
I.C. 288). See also 15 C. 20a (210). 
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64. [S. 276.] Where an attachment has been made, any private transfer or 

delivery of the property attached or of any interest therein 

pert/ after* Ituchmem to be and any payment to the judgment-debtor of uny debt, 
void. dividend or other monies contrary to such attachment, 

shall be void as against all claims enforceable under the 


attachment 


64. — There cannot be a partial raising of 
attachment by consent of parties out of Court. 
The section being absolute in its terms a sale by 
consent or connivance of the decree-holder is not 
excepted by the section, ioi I. C.591 (i) = A. I. 

R. 1927 Mad. 648. The object of section is 10 
prevent fraud on decree-holders. 30 B. 337 ; 33 
I. C. 492 ; and also to preserve in tact the rights 
•of the attaching creditors against the attached 
property by prohibiting private alienations pend- 
ing litigation. 29 I. A. 9 = 29 C. 154. This section 
avoids only private transfers and not awards by 
arbitrators. 35 M. L. J. 441. In the case of 
attachment before judgment as in the case of 
attachment in execution of a decree any private 
alienation of property during the continuance of 
attachment is void. 260,531. Purchase made 
during pendency of an attachment is void and the 
purchaser does not obtain alien. 34 I. C. 34. 

S. 64, avoids an alienation made while an attach- 

ment remained subsisting and enforceable. 4 Pat. 
L. T. 409 ; 20 S. L. R. r 1 1 ; A. I. R, 1927 Lah. 

103 A private sale of property pending an 
attachment by a decree-holder w hich has subse- 
quently been raised is valid as against a non- 
attaching decree holder who had applied for rate- 
able distribution during the continuance of the 
attachment. 49 I. C. 134 =5 P. R, 1919 (32 M. 
L. J. 707, foil.). Obligations touching the pro- 
perty attached incurred by the debtor prior to the 
attachment are not affected by the section. 23 
C. L. J. 115 = 34 I. C. 953 = 21 C. W. N 158. 
See also 1 L. W. 977 ; 36 M. 348. Where a 
purchaser has entered into possession and paid 
the price without a registered deed of sale attach 
ment of land in execution of decree against ven- 
dor is not effectual against the purchaser. 4 Bur. 
L. J. 166 = 1925 Rang. 382. A private transfer 
does not avoid transactions which in no way pre- 
judice the execution creditor 29 C. 154 ( 166) 
(P. C.) An alienation is not altogether void but 
only subject to sale that may be effected pursuant 
to attachment. 24 L. W. 836 = 99 I. C. 656 = A. I. 
R. 1927 Mad. 190. It must be strictly construed, 
and before property can be subjected to the res- 
triction imposed, there must be a perfected at- 
tachment. 7 C. 702. See also 2 A. 58 ; 3 A. 698. 
The attachment does not affect subsisting equit- 
able rights which could be enforced against the 
property at the date of the attachment. 8 M.L.J. 
266. It does not create in favour of the attaching 
creditor, any interest in, or charge upon the pro- 
perty, as against other creditors. 15 C. 202, at p. 
f 210). See also 18 C.W.N. 1058 = 27 M.L.J. 150 
(P. C.). Effect of attachment — If creates right 
in attaching creditor. 25 I.C. 759 (*5 C. 202, 25 
C. 179 (P.C.J foil.). A private alienation of pro- 
perty after an order for attachment which has 
not been effected, is valid unless proof is given 
that ail the requirements of. O. 21, R. 54, C.P.C, 
have been complied with and the proclamations 
have been made. 26 I.C. 204 ; 1 O.LJ. 549. See 
Mho 36 I.C. 732 I 3 O.L.J. 4 22 ; 42 Mad. 565 =*36 


M.L J. 284. The words “Private transfer” mean 
a voluntary sale, gift, or mortgage, in contraven- 
tion of the attachment order, and not the enforced 
execution of a conveyance or assignment in obe- 
dience to the decree of a Court qualified to pass 
it. 4 A. at p. 225 ; (F.B.) Where the alienation is 
made with the consent of the judgment-creditor 
and the money is applied towards the discharge 
of the judgment-debt, it is not void. 7 W. R. 
430. A private transfer of property under attach- 
ment is not absolutely void but is void only as 
against claims enforceable under attachment. 63 
I. C. 108. 

Private Transfers — Illustrative 
CASES. — An agricultural lease made bv a judg- 
ment*Iebtor of attached property, is an alienation. 
18 A. 123. Purchaser of land in possession — 
Execution and registration of conveyance only 
after attachment — Effect. 92 I. C. 777 = A. I. R. 
1925 Rang. 382. A renewal of a mortgage already 
existing on the property is not an alienation. 4 M. 
417. But a mortgage created for the first time is. 
9 W. R. 544. Consent given by the heirs of a 
Mahomedan who by his will bequeaths more than 
one-third of his property, does not amount to an 
alienation. 26 B. 496. Where an alienation is 
effected by operation of law, as in .the case of a 
vesting order under the Insolvent Act, the attach- 
ment cannot prevent the operation of the statute. 

8 M. 556. See also 17 M. 180 ; 33 C. 666. 
Decree creating a mortgage during a subsisting 
attachment is not void against attaching decree- 
holder. 41 M. L, J. 557 = 45 Mad. 103 ; but tee 41 
M. L. J. 393 = 45 Mad. 84. Rival attachments 
— Private transfer to satisfy one decree if void. 
13 Bom. L. R. 1189. But see also 37 Bom. 138. 

attachment when Effective. See 30 I. 
C. 857. Effect of attachment. — An attachment of 
property does not confer title therein, but merely 
prohibits its transfer. 39 P.R. 1915 =29 I.C. 572. 
An order of attachment takes effect only from 
the date of its actual promulgation under O. 21, 

R. 54,C.P.C., and not from the date of theCourt’s 
order. 32 I. C. 276 ; 42 M. 365 ; 41 M. 151 ; 39 I. 
C. $57 i 39 I- C. 562 ; 42 Mad. 844 = 37 M. L. J. 
375, but also see 33 I.C. 492. A prohibitory order 
restraining the payee of a promissory note from 
receiving the money has not the effect of an 
attachment. Such an attachment is invalid and 

S. 64 does not apply. 46 Mad. 415 = 44 M. L. J. 
206. The Court can make an order striking off 
an execution proceeding, and at the same time 
continuing an attachment. 11 C.W.N. 163. For 
instances which might tend to show that an at- 
tachment has expired, see 22 C.909 (P.C.)Attach- 
ment before judgment— Subsequent sale of pro- 
perty in execution of another decree —Application 
for sale by person who attached before judgment. 
38 M.L.J. 441 =55 I.C. 626. Where property is 
attached before judgment andthe order of attach- 
ment is set aside but the attachment is restored 
the parties are restored to the position they occu- 
pied, when the property was originally attached. 
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Explanation . — For the purposes of this section, claims enforceable under an 
attachment include claims for the rateable distribution of assets. 


Sale , 


65 . 


Where immoveable property is sold in execution of a decree and such sale 
has become absolute, the property shall be deemed to 
have vested in the purchaser from the time when the pro- 
perty is sold and not from the time when the sale becomes absolute. 

66 . (1) No suit shall be maintained against any 
person claiming title under a purchase certified by the 
Court in such manner as may be prescribed on the ground 
that the purchase was made on behalf of the plaintiff or 
on behalf of some one through whom the plaintiff claims. 


Purchaser’s title. 


Suit against purchaser not 
maintainable on ground of 
purchase being on behalf of 
plaintiff. 


A private sale of the property in the interval is 
void. 42 All. 39 =*52 I.C. 343. An interim order 
of attachment before judgment passed when the 
minor defendant is not properly represented will 
operate for the purpose of preventing alienation 
though the order cannot be made absolute with- 
out a proper guardian. A purchaser of the pro- 
perty in the interval can intervene in the procee- 
dings and show that the order should not be made 
absolute. 106 I. C. 142= A. I. R. 1928 Mad. 1. 
A re-attachment in execution as a matter of 
greater caution, of certain immoveable properties 
which had been attached before judgment does 
not amount to an abandonment of the original 
attachment. 26 I. C. 81 = 1 L. W. 932. Attach- 
ment ceasing under O. 21, R. 57 Re-Attachment 
— Alienation during interval is valid 97 I.C. 547. 
When an execution application is struck off, the 
attachment made under it cannot be treated as 
subsisting. 18 A. 49. Sec also 6A.33; 7 A. 61 7 ; 
19 A. 482 ; 23 C. 829. The assignee of a decree 
need not apply for a fresh attachment. 16 A. 
132 ; 17 M. 58. The death of the judgment- 
debtor does not cause the attachment to cease, 
12 A. 440 When a judicial sale takes place all 
previous attachments effected on the property 
sold cease. 12 C. 317. What are “ Claims 
enforceable under the attachment See 20 A. 
421 ; 23 M. 478 ; 14 M. I. A. 543 ; 6 A. 33 ; 2 A. 
L. J. 265 ; see also 10 W. R. 99. 

EXPLANATION. — This explanation is new and 
supersedes. 16 B. 91 at p. 100 ; 15 C. 771 and 25 
All. at p. 434. 

Object of Expl. 93 I.C. 366 — A . I. R. 1926 
Sind 177. Explanation gives priority to claims 
under S. 73, C. P. Code, only in connection 
with the attachment under which they are 
enforceable. If an attachment is withdrawn 
or ceases to exist there is no right to rate- 
able distribution. 66 I. C. 642—8 O. L. J. 358. 
Meaning of “enforceable” in explanation, 49 M, 
3 8=97 I. C. 49 = A. I. R. IQ26 Mad. 307. 

S 60. 85. TITLE of PURCHASER when accrues 
liability to Government revenue. See 40 Cal. 
89 = 39 I- A. 228 = 16 C. W. N. 98s =28 M. L. J. 
31 1 = 12 M. L. T. 352 =(1912) M. W.N. 244 = 14 
Bom. L. R. 1046 = 16 I. C. 210 = 16 C. L. J. 606 
(P. C.). As to when title vests in the purchaser, 
see 88 I* C. 693 ; A. I. K. 1926 Nag. 17. The 
auction purchaser in execution of a rent decree 
and not the judgment-debtor is liable for rents 
accruing between the date of the sale and its con- 
firmation, as under S. 65 the title of the former 
dates from the date of the sale. 23 I. C. 101 = 
18 C. W. N. 136. See O. 21, R. 92. The right 


of an auction purchaser of a share in a village to 
mesne profits dates from the date of sale and not 
from the date of mutation of names in the 
Revenue Register, 45 I. C. 248 = 5 O. L. J, 31. 
See also 24 All. 475. Standing crops go with the 
sale of land, unless otherwise provided for. 13 
Mad. 15. Failure to obtain sale certificate from 
court, does not vitiate the title of the auction- 
purchaser, 25 I. C. 8. See also 95 I. C. 965. 
Gift by auction purchaser before firmation 
takes effect if he authorises donee to take pos- 
session 2 Luck. 496 = 1 Luck. C. 50 = 102 I. C. 72 
= A.I.R. 1927 Oudh 261. As to effect of rever- 
sal of decree before grant of sale certificate, see 
29 All. 591. 

Seo. 66, Scope of Section. —As to whether 
the section has retrospective operation, see 36 C. 

L. J. 396 =27 C. W. N. 305. See also 43 All. 416; 
47 Cal. 1108 ; 1925 Nag. 41 ; 30 C. W. N. 160. 
S. 66 applies only where the plaintiff’s claim is 
based on an auction purchase and not where it is 
prior to and independent of the sale. 36 I.C. 681. 
As to applicability of section, see go I.C. 116 
(Sec. not applicable to sale by receiver with per- 
mission of Court which appointed him) ; 83 I. C, 
382 = 1924 Oudh 218 (Title of persons beneficial- 
ly interested in the purchase not affected) ; 84 I. 
C. 98 = 1925 Oudh 20 ( Sec. does not exclude evi- 
dence as to auction-purchase being benami when 
such evidence is relevant). A suit for execution 
of a sale-deed and for recovery of possession on 
the ground that defendant’s father purchased 
,the properties as benamidar for the plaintiff 
falls within S. 66, C. P. C., and is barred. 
29 I. C. 138. The section provides that no suit 
shall lie against the certified purchaser on the 
ground that the purchase was on behalf of the 
plaintiff. 44 I. A. 201 =44 A. 159 (P.C.). Cases 
of suits by certified purchasers are beyond the 
letter and scope of this section. 21 A. at p. 40. A 
benami certified purchaser can sue in his own 
name even when the true owner’s name is disclos- 
ed. See 22 B. at p. 679. The object of S. 66 is to 
put an end to benami purchases at Court sales in 
execution. 43 Mad. 643 = 47 I. A. 108 = 30 M.L.J. 
11 (P. C.) ; 12 Beng. L. R. 317. An agreement 
subsequent to a purchase if not affected by the 
section and is specifically enforceable. 43 Mad. 
643=47 I. A. 108 = 39 M. L* J. II (P. C.; ; 42 

M. 615 =*37 M.L.T. 98 (F.B,) But 54 I.C. 726 
= 24 C. W.N. 27 ; 4* Mad. 6j6 { F.B. ). A suit by 
a judgment- debtor against ah auction purchaser 
to enforce an agreement before the sale to recon- 
vey the properties to the judgment-debtor is 
barred. 50 I. C. 546, The section is intended 
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(a) Nothing in this section shall bar a suit to obtain a declaration that the 
name of any purchaser certified as aforesaid was inserted in the certificate fraudulently 
or without the consent of the real purchaser, or interfere with the right of a third 
person to proceed against that property, though ostensibly sold to the certified pur- 
chaser, on the ground that it is liable to satisfy a claim of such third person against 
the real owner. 


to prevent fraud, and cannot apply to cases in 
which its application would promote fraud. 12 C. 
204. But tee 16 M. at p. 292-93 The section 
has no application where it is found that the 
certified purchaser was, at the date of the pur- 
chase, managing the plaintiff’s family as its 
agent, and that he bought the lands as such. 17 
M. at p. 286, 87 ; tee also 18 M. 436 ; but tee 22 
A. 434. A person is entitled to be regarded as 
the certified purchaser at any time after the ac- 
ceptance of his bid at the sale, even though a 
sale certificate has not issued to him. 25 W. R. 
493 ; 19 I. C. 909 = 19 C. L. J. 330; 29 I. C. 716; 
53 I.C. 961. Section is no bar when the certified 
purchaser does not contest plaintiff’s claim. 82 

I. C. 344 = 1925 All. 47. The section should be 
construed strictly. 5 Bom. L. R. 329 ; 2 Lah. L. 

J. 358 ; and literally 2 J. A. 154. 

APPLICABILITY OF SECTION.— A plaintiff, a 

purchaser, at a court sale is not entitled to recover 
the property from the defendant of whom he was 
found to be the benamidar, and the benami tran- 
saction was found to be free from fraud. 36 Bom. 
116=12 I.C. 564 = 13 Bom-L. R. 1002. See also 
43 All. 416 = 62 I. C. 725 = 19 A. L. J. 227 ; 1 08 
I.C. 130-26 A. L. J 245. The section applies 
only to sales in execution of decrees of Civil 
Courts, held under the Code. 14 C. at p. 585. 
S. 66 has no application in a case where the bena- 
midar himself does not claim under the sale certi- 
ficate. 27 C. W. N. 208 ; 1923 Cal. 302. A cause 
of action against the benamidar which arose 
under the old Code, 1882, is not affected by the 
new Code. 50 I. C. 335 = 23 C. W. N. 604. See 
alto 18 C. I.. J. 616 = 8 C. W. N. 1331. Sec- 
tion applies to the case of a purchaser at 
a sale in enforcement and execution of certi- 
ficate under S. 2 of the Public Demands 
Recovery Act. 16 C. W. N. 973 = 16 C. L. J. 
412. Where at an auction, a person pur- 
chased property in the name of one and it 
was alleged by another that it was in trust 
for him, a suit between these two claimants 
is not within the prohibition contemplated 
by S. 66. 33 I. C. 1000. Section does not 

apply to cases where a plaintiff who purchases 
property in the name of another, has been in ad- 
verse possession for over 12 years. 19 C. 199, 
The section applies whether the ostensible pur- 
chaser at an auction-sale purchases the whole or 
part of the property sold. 57 I. C. 684. Bena- 
mi purchaser attesting sale by true owner, effect 
of — Whether operates as estoppel. See 36 Mad. 
564 = 23 M. L. J. 301. A manager guilty of fraud 
cannot take advantage of th section as against 
the ward. 30 I.C. 212. As to fraud, tee alto 36 
Bom. 1x6. Joint decree- holders — Co-decree- 
holders purchasing at execution sale— Rights of 
others. See 37 All. 545=42 I. A. tyy (P. C.) 
(affirming 32 All 541 =6 I, C. 364). 29 I. C. 447 
is not now good law. See alto 29 All. 557, S. 66 
has no application to cases where the manager of 
a Hindu family or a tenant-ln-common jpurchases 


with funds belonging to the joint family or to all 
the tenants in-common. 17 I. C. 434 =(1912) M. 
W. N. 1071* See also 43 M. L. J. 363 = 45 M. 
856; 37 I.C. in. Where properties sold in execu- 
tion of a decree where purchased with the funds 
of the manager of a joint Hindu family in the 
name of his son-in law. S. 317 of the C.P.C,i 882, 
bars the claim of the members of the joint Hindu 
family to the properties as being really joint 
family acquisitions. 40 All. 159 = 44 I. A. 201 
CP. C.) {see also 35 All. 80 = 18 I. C. 30 = 401. A. 
40 = 16 O. C. 129. Purchase at court auction by 
two persons with joint funds — Sale certificate in 
the name of one — It is a joint transaction consti- 
tuting the parties co-purchasers and not a benami 
transaction and this section does not apply to it. 
28 Bom. L.R. 997 = 50 Bom. 660 = 97 I. C. 688 = 
A. I. R. 1926 Bom. 525. 

Suit for representatives of real pur- 
chasers S. 66, C.P.C., is intended to bar the 

institution of a suit against the certified purchas- 
er by the beneficial owner or one standing as suc- 
cessor in-title of the beneficial owner. 16 I. C. 
489 = 10 A. L, J. 97; also see 25 I. C 821 =12 A. 
L. J. 1145. S. 66, C. P. C., applies to the succes- 
sor-in-title of the certified purchaser. 55 I.C. 490 
= 16 N.L.R. 87 (31 Bom. 61; 35 Bom. 342, Ref.) 
also see 19 I. C. 909 = 19 C. L. J. 330. Third 
parties — S. 317 of the old Code did not apply to 
persons claiming through the certified purchaser. 
46 I. C. 216. Third parties — Suit by beneficiary 
against the benami certificated purchaser. See 54 

I. C. 127 = 24 C.W.N. 51. Third parties — Property 
mortgages by judgment-debtor — Sale in execu- 
tion — Suit by mortgagee against the judgment- 
debtor and execution purchaser. 54 l. C. 967 ; 
37 M. L. J. 586, [37 A. 545 (P. C.), Ref,]. 

Suit for possession A plaintiff, a pur- 

chaser at a Court sale is not entitled to 
recover the property from the defendant of 
whom he was found to be the benamidar 
and the benami-transaction was found to 
be free from fraud. 36 Bom. 1 16. Also see 2 5 
All. 138 = 18 I. C. 246 = n A. L. J. m ; 29 I. 
C. 787 ; 20 C. W. N. 147=40 Cal. 20, 28 M. L 

J. 251 (Auction-purchaser not trustee for real, 
purchaser.) S. 66 of the C. P. C. is no bar to 
a suit brought by the principal against the agent 
for the recovery of properties purchased by the 
agent in his own name but with the principal’s 
money and for the principal’s benefit in a Court 
auction though without the knowledge of the 
principal. 49 I. C. 734 =9 L. W. 276. [19 W. R. 
356 (P. C.) ; 37 A. 545, Poll.] 

Suit for Declaration. — A suit by a son, 
member of a joint Hindu family for a declara- 
tion that a Court auction-purchase in the name 
of hU mother, made out of family funds, 
benami, is barred under this section. 43 A. 7 U. 
But ir has however been held that the real pur- 
chaser in a benami sale who remains in posses- 
sion is not precluded by S. 66* C.P.C., from suing 
for declaration that he Is the owner. 25 h C. 810 



S. 693 THE CODE OF CIVIL PROCEDURE (V OF 1908). 


67*. [S. 327. J (k) The Local Governmeht. [* * * * **]* 

may, by notification In the local official Gazette, make 
rules for any local area imposing conditions in respect of 
the sale of any class of interests in land in execution of 
decrees for the payment of money, where such interest are 
so uncertain or undetermined as, in the opinion of the 
Local Government, to make it impossible to fix their value. 

*[ "(a) When, on the date on which this Code came into operation in any local 
area, any special rules as to sale of land in execution of decrees were in force therein* 
the Local Government may, by notification in the local official Gaxette, declare such 
rules to be in force, or may, [* * * * * *]* by a like notifi- 

cation, modify the same. 

Every notification issued in the e>ercise of the powers conferred by this sub- 
section shall set out the rules so continued or modified.]” 


Power for Local Govern- 
ment to make rules as to 
sales of land in execution of 
decrees for payment of money. 


Power to prescribe rules for 
transferring to Collector execu- 
tions of certain decrees. 


*] 

Gazette, 


Delegation to Collector of power to execute decrees against 
immoveable property. 

68. [S. 320] The Local Government may, [* * * 

declare, by notification in the local official , 

that in any local area the execution of decrees in cases in 
which a Court has ordered any immoveable property to be 
sold, or the execution of any particular kind of such 
decrees, or the execution of decrees ordering the sale of any particular kind of, or 
interest in, immoveable property, shall be transferred to the Collector. 

69. The provisions set forth in the Third Sche- 
Provisions of Third Sche* dule shall apply to all cases in which the execution of a 
dule to apply. decree has been transferred under the last preceding 

section. 


PLEADINGS. — The plea of bar under the sec- 
tion may be put forward and given effect to at any 
stage of the suit, even in appeal for the first time. 
37 I. C, hi. 

Sec. 67 . — The rules framed are not retrospec- 
tive in their operation. 15 B. 322; and may 
provide for an appeal from the Collector’s orders. 
12 A. 564. Sanction of Commissioner to sale 
of agricultuial land in execution* — Unnecessary. 
19 I C. 480 -=15 Bom. L, R. 249; 66 I. C. 893 = 
3 Lah. L. J. 5 -89 P. R. 1913. 

(1) 8ec. 67 . — S. 67 was renumbered as (1) 
and to the same section sub-sec. (2) was added 
by Act I of 1914. S 3. 

(2; S. 67 (1) and ( 2 ) and S. 68.— The words 
** with the previous sanction of the Governor- 
General in Council ” were repealed by Act 
XXXVIII of 1920. 

Seo. 68 . SCOPE OF Section.— T he Collector 
is bound to carry out the decree, subject to the 
discretion given to him by S. 1 of Sch. Ill and the 
following sections, and subject to the provisions 
contained in Ss. 4, 5 and 6 of Sch. III. 11 A. 
at p. 95 (F.B.) ; see also 7 B. 332. Rules framed 
under R. 17 as to transfer of decrees for execu- 
tion. 45 Bom. 1132 -62 I. C. 231 -23 Bom. L. 
R. 476. Collector — Power of, to execute decree 
transferred. 61 I. C. 579. A Court has authori- 
ty to recall its own record transmitted to the 
Collector for execution. 7 B. at p. 336 ; and can 
control the proceedings of the Collector. 8 B. 301 ; 
n B. at p. 482 ; 7 A. 407 \ stt 9 A. 4} and 11 
A. 94* After transfer to Collector no new pro* 
cess of attachment can be issued against the 
same property. 92 I. C. 906 = A. I. OR. 1916 Oudh 


318. As to jurisdiction of Civil Court to inter- 
fere with the powers of the Collector, see also 
2 O, W. N. 73=- 1925 Oudn 448. See also 8 3 I C. 
766 = ig24 All. 704. A Civil Court can order the 
temporary alienation of the land of an agricul- 
tural tribe in satisfaction of a money-decree. 
74 I. C. 194=^4 Lah. L. J. 476. The 
Collector must decide the best method of 
satisfying the decree whether by management by 
the Collector himself or by sale or by letting. 
But he has not got the discretion to decide whe- 
ther the decree has been satisfied. 37 Bom. 32 = 
14 Bom. L. R. 787. But see 16 All. 228. When 
a decree has been transferred for execution to 
a Collector, an application to recoid satis- 
faction under O. 21, R. 2 should be 
made to him. 16 A. 228. But see 37 Bom. 32. 
A suit lies in a Civil Court for confirmation of a 
sale held by a Collector and to set aside an ordei 
passed by him cancelling it. 25 A. 355. An an- 
cestral grove with a house which has been assess 
ed by Government can be sold in execution by the 
Collector only. 36 All. 33 = 21 I. C. 831 =ii A 
L. J 1009. Execution sale — Ancestral property 
sold as non-ancestral property whether can be sei 
aside. 44 A. 383. Where a certain land is sale 
able under the Bundlekand Land Alienation Act 
this section cannot be invoked to transfer th< 
decree to the Collector. 48 All. 392 =24 A. L. J 
397 = 93 I. C. 1020 = A. I. R. 1926 All. 339. 

Appeal. — No appeal lies to the High Cour 
frem an order passed by the Collector in an exe 
cution proceeding transferred to him. 7 Bom. L 
R. 68a; 5 A. 314 (F. B.). 
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70. [S. 320, para*. 2 and 3] (i) The Local Gov- 
Roles of procedure. ernment may make rules consistent with the aforesaid 

provisions— 

(a) for the transmission of the decree from the Court to the Collector, and for 
regulating the procedure of the Collector and his subordinates in executing the same, 
and for retransmitting the decree from the Collector to the Court ; 

(b) conferring upon the Collector or any gazetted subordinate of the Collector 
all or> any of the powers which the Court might exercise in the execution of the 
decree if the execution thereof had not been transferred to the Collector ; 

(c) providing for orders made by the Collector or any gazetted subordinate of 
the Collector, or orders made on appeal with respect to such orders, being subject to 1 
appeal to, and revision by, superior revenue-authorities as nearly as may be as the 
orders made by the Court, or orders made on appeal with respect to such orders, 
would be subject to appeal to, and revision by, appellate or revisional Courts under 
this Code or other law for the time being in force if the decree had not been trans- 
ferred to the Collector. 


[S. 320, para. 4.] 


Jurisdiction of Civil Courts 
barred. 


Collector deemed to be act- 
ing judicially . 


(2) A power conferred by rules made under sub-section (i) 
upon the Collector or any gazetted subordinate of the Col- 
lector, or upon any appellate or revisional authority, shall 
not be exerciseable by the Court or by any Court in 
exercise of any appellate or revisional jurisdiction which it has with respect to decrees 
or orders of the Court. 

71. [S. 320, para. 5.] In executing a decree trans- 

ferred to the Collector under section 68 the Collector and 
his subordinates shall be deemed to be acting judicially. 

[S. 326] (i) Where in any local area in which no declaration under 

section 68 is in force the property attached consists of 

Collector toTay™ublic sakof land or of a share in land - and the Collector represents to 
land. the Court that the public sale of the land or share is ob- 

jectionable and that satisfaction of the decree may be 
made within a reasonable period by a temporary alienation of the land or share, the 
Court may authorize the Collector to provide for such satisfaction in the manner re- 
commended by him instead of proceeding to a sale of the land or share. 

(2) In every such case the provisions of sections 69 to 71 and of any rules 
made in pursuance thereof shall apply so far as they are applicable. 


72. 


8ec. 70. — A Collector acting under the section 
is a Revenue Court and can pass order under 
S. 476, Cr. P. C. 14 A. L. J. 1077 = 38 I. C. 419. 
After a sale is confinced by the Collector and re- 
transmitted to the civil court, he has no power 
left to interfere with the sale. 48 All. 568 =95 I. 
C. 578 = A. I. R. 1926 All. 57 5. And a civil suit 
lies Challenging such interference. ( Ibid .) No suit 
lies to set aside sale by Collector. 3 6. W. N. 
739 = 97 I. C. 1036 = A. I. R. 1926 Oudh 612. 

EXECUTION. — Objections to sale of property— 
Court, power of, to amend application- Date of 
application. 37 I. C. 78 ; 3 O. L. J 529. 

Sec. 70, Cl. (2). — Where a decree is transfer- 
red to the Collector for execution, a Civil Court 
cannot entertain an application under O. 21, R. 
72 inasmuch as that power has been conferred on 
the Collector. 42 Bom. 621. 

(1) 860 70. — For rules providing for appeals in 
the Punjab from the orders of a Collector or the 
gazetted subordinate of a Collector in certain 
cases — see Punjab Gazette, 1909, Pt. I, p. 12. 

Sec. 7 & —Scope and applicability of 
Section.— O n this section, see 103 I. C. 884 (1) 


= A. I. R. 1927 Nag. 324. Section does not apply 
to decree directing sale of land, in pursuance of 
a contract affecting the same. 2 A. 856 ; see also 
9 C. 290 at p. 293. Action of Collector under 
section is administrative. 1 Lah. 192=58 I. C. 
603 (F. B.). The sanction of the Revenue 
authorities not necestary for sale of revenue pay- 
ing land, in execution. 69 P. L. R. 1918 = 46 I. 
C. 864 ; see also 1 P. R. 1919=52 I. C. 356. A 
District Judge executing a decree is not bound to 
accept the recommendation of a sub-divisional 
officer to the Collector to arrange to have the 
decree satisfied by a temporary alienation. 9 P. 
L. R. 1915 =27 I. C. 630. The object of section 
is to save land by temporary alienation and the 
Court executing decree cannot vary its terms by 
authorising satisfaction in instalments. 2 N. 
W. P. 347. See also 6 N. W. P. 39. Regarding 
suit to set aside sale by Collector, see 1 Luck. 558; 
see also A. I. R. 1926 Oudh 612. Collector 
reporting inability to execute. Executing Court 
should not file execution application but should 
proceed with the execution. 96 I. C. 199 (1) =A. 
I. R. 1926 Lab. 632. 
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Proceeds of execution sale 
to be rateably distributed 
< among decree-holders. 


Distribution of assets. 

(1) Where assets are held by a Court and more persons than 
one have, before the receipt of such assets, made applica- 
tion to the Court for the execution of decrees for the 
payment of money passed against the same judgment- 
debtor and have not obtained satisfaction thereof, the 


Sec. 73- Scope and Applicability of 
SECTION.— Conditions as to the applicability of 
the section, and right to rateable distribution. 
See 30 I. C. 49 = 21 C. L. J. 624 ; 19 I. C. 226 = 
19 C. W. N. 535 ; 42 M. JL. J. 473 i 4# M. L. J. 
459 ; 42 I. C. 897 =(1917) M. W. N. 859* Where 
the assets are not liable to be rateably distribut- 
ed, S. 73 (2) has no application. 42 M. L. J. 
473 = 1922 Mad. 99. A decree against the judg- 
ment-debtor for assets of his father gives no 
priority over the decrees against him personally. 
42 I. C. 897 =( 19 J 7) M. W. N. 859. Scope of 
the section has been purposely broadened under 
the new Code of 1908. 70 I. C. 541 —35 C. L. J. 
327. Execution application paying for a relief 
which the Court could not giant is no giound for 
rejecting decree-holder’s ipplication for rateable 
distribution. * 49 M. L. J. 753. An order under 
this section affects only interests existing at the 
time. The insolvency of the debtor introduces 
a new state of things from the date of the insol- 
vency. 27 C. 351. A judgment-creditor has no 
priority over the Official Assignee in respect of 
property attached by him previous to the vest- 
ing order. 29 C. 428. Applicability to a Soli- 
citor’s claim for costs. 29 Bom. E. R. 1196. 
The section applies to cases where a District 
Court transfers execution proeedings in a Small 
Cause Court to the Court of a Sub-Judge. 18 B. 
61. See also 15 Mad. 345. The section applies 
to cases where property has been attached in 
execution of a decree of a Presidency Small 
Cause Court, and the same property has been 
attached in execution by the High Court. 20 B. 
377. Nature of proceedings under the section is 
one of non-judicial character, and the court can- 
not enquire into the validity or otherwise of the 
decrees under which payments are claimed. 19 
N. L. R. 172 = 1924 Nag. 39. Identity of judg- 
ment-debtors in all the decrees is not necessary. 
4 Pat. L. T. 373 = 74 I. C. 626 ; 5 R. 757. See 
also 9 C. 920 ; 30 C. 583. But the holders of 
decrees against one of the brothers in a joint 
family are not entitled to rateable distribution 
from out of the sale proceeds of the property 
pertaining to the share of another brother realis- 
ed in execution of decrees against both the 
brothers. 54 M. L. J. 278. Claims under this 
sectipn are claims enforceable by attachment, 
against which assignments made under S. 64 are 
void. 7 C. 34. Section does not apply to deposits 
by judgment- debtor for a particular decree. 1925 
Nag. 157. Where set-off is claimed under O. 21, 
R. 72 application under this section must be made 
before decree- holder’s application for set-off. 
1925 Oudh 287. 

WHO CAN APPLY. — See 20 S. L. R. ill. Only 
bona fide decree- holders can apply for rateable 
distribution, and a Court is bound to ascertain 
this fact. 11 C. at p. 44 . See also 13 B. 154. 
Application for rateable distribution is not an ap- 
plication for execution. 64 1 . C. 53 = 1 7 N. L. R. 
143. Application for execution is necessary to 


entitle decree-holder to rateable distribution^ 
Mere petition for rateable distribution is not 
enough. 87 I. C. 1025. The application must 
be to the Court holding the assets, to which the 
decrees must have been transferred. 5 R. 757 
= 1925 Nag. 382. Attachment, not sufficient. 90 
I. C. 527. A person by simply obtaining an order 
for attachment before judgment is not entitled to 
rateable distribution. 30 I.C. 38 = 28 C.LJ. 614 ; 
12 B. 400. The holder of a decree for unascer- 
tained mesne profits, who has applied to the 
Court to ascertain the amount thereof comes 
within purview of this section. 5 M. 123. On 
this point see also 23 A. 106 ; 4 B. 429. Where 
money due to a judgment-debtor is attached 
in the hands of his debtor and paid by him into 
Court, a rival decree-holder attaching it in Court 
is entitled to rateable distribution. 5 MX. J. 15 1. 
See also $ Lah. L. J. 279 = 1924 Lah. 132 ( Sale 
postponed to enable judgment-debtor to raise 
money by private alienation). 

WHEN SHOULD APPLICATION BE MADE 

“ Before the receipt of such assets 
As to cases bearing on this point see 13 C. 
225; 21 C. at p. 817 ; 6 B. 588 ; 28 M. 38o‘; 6 
Bom. L. R. 376 ; 87 I. C. 783 = i925 Cal. 966. 
“Receipt means receipt of the whole of the assets 
realised by one order for sale. 05 I.C. 205 = A. I. 
R. 1926 Nag. 380. Until the court has received 
a decree it has no jurisdiction to entertain an 
application for execution. Where the decree 
was received by the executing Court the next 
day after the application for execution was 
filed, the application is not sustainable in law so 
as to be the basis of a claim for rateable distribu- 
tion. 27 L. W. 423 ; lor I. C. 908-A. I. R. 1927 
Pat. 252. Attachment by different Courts — Mode 
of distribution. See 29 Bom. L, R. 689. To 
determine the question of pfiority the material 
point of time is not the date of sale of the mort- 
gaged property but the date of receipt of assets 
by the Court. 62 I.C. 167=33 C. L. J. 7. See also 
44 Cal. 1072. The creditors are not entitled to 
preferential treatment by reason of priority of 
attachment. The Court will apply the rules of 
justice, equity and good conscience in the deter- 
mination of the relative claims of the creditors. 
44 Cal. 1072—21 C. W. N. 887. Where assets 
held by a Court of inferior grade is transferred to 
a superior Court, rateable distribution is to fee- 
made as on the date of receipt of assets by the 
superior Court. 29 Bom.L.R. 319 = 101 I. C. 41 1 
= A. I. R. 1027 Bom. 247. 

Nature of application made " applica- 
tion FOR EXECUTION ” — A decree-holder wha 
has obtained attachment before judgment is not 
entitled to rateable distribution in case he has 
not applied under O. 21, R. 10 to execute his 
decree. 33 C. 639 ; 12 B. 400 ; 30 I. C. 38 = 28 
C. L. J. 614. So also, a decree holder at whose 
request a precept has issued under S. 46. The 
application for execution must be on the file and 
undisposed of, when the assets are received 4 M* 
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assets, after deducting the costs of realisation, shall be rateably distributed among all 
such persons: 


383. Necessity tot execution application. See 95 

I, C. 151 = A.,I. R. 19^6 Lah. 538 ; A. I R. 1926 
Cal. 249;A^I. R. 1926 Sind 177. Execution 
application paying for relief which Court could 
not grant. If disentitles applicant to rateable 
distribiftipn (1926) M. W. N. 27=91 I. C. 11 = 
A. I. R. 1916 Mad. 179. 

“ Decrees for payment of money.”— a 
decree does not lose the character of being a 
money decree against one judgment-debtor 
because, under it, a sale of the property of the 
other judgment-debtor is also decreed. 10 A. 35 
at p. 38. It is essential that the decrees should 
have been obtained against the same judgment- 
debtor. 42 C. 1 = 19 C. W. N. 1202 ; 25 B. 494.' 
47 I. C. 296 ; 27 C. L. J. 100 ; 14 C, L J. 50. It 
is not necessary that all the judgment-debtors in 
the several decrees should be identical. 4 P. L. 

J. 373 i 9 C. 920:30 C. 583:22 M. 241. A 
person who holds a decree against a Hindu 
father, and a person who holds a decree against 
the father and son holds decrees against the samp 
judgment-debtor in case the property is the ances- 
tral property of the family. 26 M. 179 (181). 
See also 29 B. 528. Clause (a) and the second 
proviso have reference only to sales in execution 
of simple money decrees, and to the mode in 
which sale proceeds are to be rateably distribut- 
ed among simple-money-decree-holders. 5 A. 
at p. 56$. Neither this section nor O. 34, 
R. 13 are applicable to a case where the 
-question is whether the surplus amount can 
be paid to a subsequent encumbrancer. 49 
A. 636 =-101 I. C. 505 = A. I. R. 1927. All, 
467. The words “ an incumbrance ” cannot 
be read as “an incumbrance or incum- 
brances.” 12 A. 546. See also 7 A. 378. When 
in execution of a mortgage decree a sale proceeds 
in lots, the sale need not be stopped as soon as 
the sum due under the decree is realized, if several 
other decree-holders have applied for reteable 
distribution. 17 M.L.J. 80. The right to claim 
a. refund of assets arises only after such assets 
have been actually paid to a person not entitled 
to receive the same. A suit for a declaration that 
another decree-holder is not entitled to rateable 
distribution is not maintainable. 7 M.L.J. 277 ; 
3 C. L. J 385. See also 15 B. 438. The words 
“ assetsjiable to be rateably distributed ” mean 
assets reduced to a form in which they are avail- 
able for immediate application towards the 
satisfaction of the decree which is being executed. 
16 B. at p. 98. A debt due by a third party to the 
judgment-debtor, when paid into Court, is avail- 
able for distribution. 19 M. 72. Rents of property 
under attachmeot, which have been realized by a 
Receiver appointed at the instance of one decree- 
holder, are available for distribution 26 C. 772. 
But rent taken in lieu of interest, by a mortgagee, 
does not fall within the scope of the section. 9 M. 
57. The 25 per cent, deposited by the purchaser 
at the dute of sale would not be available for dis- 
tribution until the balance is paid. 18 C. 242. 
TJte fact that under certain circumstances it is 
possible fpr the Court to set aside the sale and to 
ratujm thp purchase- money to the purchaser, does 
not render the Purchase- money not available for 
distribution, 16 B. 16. When property has been 


ordered to be sold in several lots, and only some 
of the lots have been sold, the sale proceeds of 
those lots alone, are available for distribution be- 
fore the remaining lots are sold. 26 M. 179. 

NOTICE. — Notice of an application for rate- 
able distribution need not be given to the other 
decree-holders. 27 A. 132. 

PRESUMPTION. — Where payment of assets into 
court and application for rateable distribution 
are made on the same day, there Is no presump- 
tion as to the order of events and the officer 
distributing the assets should ascertain which 
act was prior in time. 47 I. C. 296 = (i9i8)M. 
W . N. 520. 

ASSETS. — This term means all a man’s 
property of whatever kind which may be used to 
satisfy debts or demands against him. 16 B. at 
p. 98 ; 16 I. C. 640 = 14 Bom. L. R. 633 ; 26 C. 
W. N. 169 = 70 I. C. 539 = 1922 Cal. 19. It also 
means proceeds of execution sale. 26 M. at p. 
18 1. Assets must be realized in execution under 
process of court or in one of the modes prescrib- 
ed by the Code. 13 I C. 907 = 15 A. L, J. 49 ; 
36 Bom. 156. But see also 70 I. C. 541 =35 C. 

L. J. 327 ; 14 L. W. 582 = 70 I. C 20 = (i92i) 

M. W. N. 817. It has however been held that 

the language of the section is wide enough to 
cover cases where moneys are in the hands of the 
courts by whatever process the same has been 
realized. 41 Mad. 616 = 35 M. L. J. 150 = 471. 
C. 538 = (1918) M. W. N 524. But see also $ o 
Cal 262. The following are assets liable to 
rateable distribution : — (1) Salary of Govern- 
ment servant when attached. 16 I. C. 640=14 
Bom. L. R. 633 (2) Money deposited by surety 
for release of an attachment before judg- 
ment. 26 C. W. N. 169 = 70 I. C. 539 = 1922 
Cal. 19. (3) Money paid to sheriff in execution of 
decree. 59 1.0,458=47 Cal. 515 ; 40 Cal. 619. 
But see 36 Bom. 156 ; 53 I. C. 599 = 21 Horn. L. 
R. 975- (4 j Sale proceeds in the hands of decree- 
holder purchaser. 43 I. C. 715 ; 44 Cal. 789 = 35 
I. C. 850 = 25 C. L. J. 303. (5; Sale proceeds of 
moveables realised by Nazir. 45 I. C. 108 = 33 P. 
R. 1918. (6) Money paid into court under a 

prohibitory order. 42 1.0.436=167 P. W. R. 
1917* (7) Money paid into court by judgment- 

debtor, though no process is issued. 24 I. C. 241 
= (1914) M W. N. 309. (8) Money realized in 

execution of personal decree. 15 I.C. 406 = (1912) 
M. W. N. 407. (9) Rents realized by receiver. 

52 I. C. 305 = 22 O. C. 194. (io)Deposit by a 
defaulting purchaser. 49 Mad. 570 = 97 I.C, 86 = 
A. I. R. 1926 Mad. 872 (n) Land acquisition 

compensation deposited in court for apportion- 
ment. 49 Mad. 38=97 I. C. 496 = A. I. R 1926 
Mad. 307. (12) Moneys paid by judgment-debtor 
under O. 21, R. 43. 28 Bom. L. R. 237=93 I.C. 

852 (2) = A. I. R. 1926 Bom. 242. The following 
are not assets liable to rateable distribution : — 

(1) Money paid privately by judgment-debtor to 
decree-holder. 13 I. C. 907 = 15 A. L. J. 49. 

(2) Money paid into court under O. 21, R. 55. 36 
Bom. 156 = 12 I. C 911 = 13 Bom. L. R. 1 193 : 53 
I.C. 599, But see contra 59 I.C. 458 = 47 Cal. 515. 

(3) Money paid to bailiff to avert levy of attach- 
ment of moveables. 53 I. C. 599^21 Bom.L.R. 
975 (36 Bom. 156, Fo!.; a8 Mad. 380 j 28 Bom. 
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Provided as follows : — 

(0) where any property is sold subject to a mortgage or charge, the mortgagee 
or incumbrancer shall not be entitled to share in any surplus arising from such sale ; 


264 ; 38 Mad. 221 ; 27 Mad. 346, Ref.). But see 
eontra. 47 Cal. 515 ; 40 Cal, 619. (4) Money 

paid by judgment debtor on arrest to bailiff to get 
himself released. 39 I. C. 623 = 19 Bom.L.R. 274. 
(5) Amount deposited under O. 21, K. 89 to set 
aside sale, i 4 C.L. J. 50 = 10 I. C. 527 = 15 C.W. 
N. 872 ; 42 I. C. 507 J (1916) M. W. N. 195 ; 
45 I. C. 782 «■» L. W. 573; 30 Cal. 262. (6) 
Money not paid into court. 3 P. W. R. 1920 — 54 
I. C. 41 = u P. W. R. 1920. (7) Money paid as 

security under O. 41, R. 5 ; 36 P. L. R. 1916 = 29 

I. C. 791 = 120 P.W.R. 1915. (8) Money paid for 
a specific purpose (as) money paid to avoid arrest 
or arrest before judgment. 29 I. C. 714=8 Bur. 

L. T. 22 ; 61 I.C, 424 = 14 S. L. R. 164. (9) 
Money realized under attachment before judg- 
ment. 37 All. 578 = 29 I. C. 622 = 13 A. L. J. 732 
( t.e .) such attachment confers no special right 
or priority on the party who obtains the order. 
{Ibid.) See also 32 I. C. 944. 

FUND IN COURT.-— If a fund in Court has 
been attached by several creditors, none can 
claim preferential treatment owing to priority of 
attachment. 33 C. L. J, 7=62 I.C. 167. When 
a Court in execution of a decree attaches a fund 
in the Court the latter court holds the fund sub- 
ject to the direction of the execution Court and 
to transfer it to that court. The fund as soon as 
it is transferred to the execution Court becomes 
‘assets held by that Court” within S. 73. All 
decree holders who have applied are entitled to 
rateable distribution. 44 Mad. 100 = 39 M. L. J. 
608 (F.B ) See also 42 Mad. 692; 42 M.L.J. 361 -- 
1922 Mad 31; 31 I.C.616 = 19 C.W.N, 345. Where 
the fund in court was the surplus sale proceeds 
payable to the defendant mortgagor after sale 
under a mortgage decree, the fund was not 
available for rateable distribution and the attach- 
ing decree-holders were to be paid fully in the 
order of their attachment. 24 I.C. 617 = 26 M.L. 

J. 364 ; see also 29 I. C. 239 = 38 Mad. 22 r. The 
proceeds of a sale held in pursuance of an attach- 
ment of a company before its liquidation, must 
be distributed in accordance with the provisions 
of C.P.C. 43 Cal. 586 = 20 C.W.N. 35S. 

Right to Rateable Distribution.— -Exe- 
cution before Collector. 36 Bom. 519 = 16 I C. 
59 = 14 Bora. L. R. 527. Right to rateable distri 
bution— Conditions to be satisfied. 46 Mad. 506 
= 44 M.L.J. 413* (On appeal from 70 I. C. 20.) 
See also 18 I. C. 55 ; 14 C. L. J. 50 -= 15 C. W.N. 
872. When there are two decree-holders of one 
judgment-debtor and the objection of the judg- 
ment debtor that the property was non-transfer- 
able against one is disallowed and against the 
other it is allowed, the latter is entitled to rate- 
able distribution of the sale proceeds on execu- 
tion by the former. 30 I.C. 49=21 C. L. J. 624. 
Where there are several attachments before judg- 
ment and the moneys are realised before any of 
the plaintiffs obtains a decree, the money should 
be held to the credit of all the suits and distribut- 
ed between all the attaching creditors who sub- 
sequently obtained decrees. 15 L. W. $31 =68 I. 
C. 714 = 1922 Mad. *36. If the order for rateable 
distribution is set aside on appeal, there is no 
power to order restitution under S* 144, C. P. 


Code. 42 M. L. J. 473 =67 I.C. 546^1922 Mad. 
99. Permission to set-off granted to the other 
decree holder would not affect the right to such 
distribution. 59 I. C. 80 = 12 L. W. 328. Rival 
decree holders — Permission to cne to bid and to 
set off— Right of the other decree-holders to rate- 
able distribution not affected. 59 I. C. 86 = 12 

L. W. 328. Decree against two persons assets 
realised in execution right of holder of another 
decree against one of these persons alone to rate- 
able distribution confined to assets of the common 
judgment-debtor. 28 Bom L. R. 78 = 93 I. C. 
222=A.I.R. 1926 Bom. 150. 

Rival decree- holders. — Application for 
rateable distribution whether maintainable after 
realization of assets by executing Court 62 I.C. 
857- Right of one decree-holder to impeach 
decree of rival decree-holder — Fraud and collu- 
sion — Suit for declaration and injunction before 
distribution of assets. 43 Mad 381 =38 M L. J. 
108 = 27 M. L. T. 66 = 0920) M. W. N. 92=55 
I. C. 452 = 11 L. W. 81. Rival decree holders — 
Assets held by Munsiff — Power to order rateable 
distribution — Small Causes decree. 21 I.C. 869 = 
25 M. L. J. 601. Mortgage decrees which provide 
for recovery of the deficiency of the decree after 
sale of hypotheca from the person and other pro- 
perties of the mortgagor are decrees ‘‘for the 
payment of money” within the meaning of S. 73 
and entitle the mortgagee to apply for rateable 
distribution. 39 Mad. 570 = 29 M.L.J. 96 = 

( i9»5) M. W. N. 334 = 29 I. C. 231 = 17 M. L.T. 
427. See also 74 I.C. 14c. As between two attach- 
ing decree- holders one executing his own decree 
and the other executing the attached decree, the 
one who had applied for execution of the attach- 
ed decree was entitled to rateable distribution 
since in effect he was executing his own decree. 
(1913) M.W.N. 102 1 = 2 1 I. C. 611 = 14 M. L. T. 
533- 

dismissal or withdrawal of execution 
APPLICATION, — A decree-holder is not entitled to 
rateable distribution if the application for execu- 
tion is dismissed or time barred or the decree is 
satisfied. 30 I.C. 49 = 21 C. L. J. 624 ; 24 I.C. 83 
= 18 C. W. N. 1311. Claims enforceable under 
the attachment cease to have effect on withdrawal 
of attachment. 66 I.C. 642=8 O. L. J. 358. 

Enquiry into rival claims —Suit by 
one decree-holder for refund of moneys awarded 
to others before actual distribution does not lie. 
46 I. C. 101 = 16 A. L. J. 530. The inquiry by 
the court under this section is nott-judiciaL A 
Court under this section cannot inquire into the 
bona /ides or otherwise of a decree brought to its 
notice. 40 Mad. 431 = 21 M. L. T. 22S={i9*?) 

M. W.N, 280 = 5 L. W. 538 = 38! C* 117=32 

M. L. J 553. See also $ Pat. 445 “ A. I. R. 1926 
P. 497. Under S. 73, C. P. C M when rival decree 
holders apply for rateable distribution of assets 
the Court can investigate whether any of the 
decree- holders is a bona fide decree-holder or is a 
benamidar for the judgment-debtor., 17 C. W, 

N. 326 » 16 C. L. J. S82 16 I* C* 795 (n C, 42 ; 

13 B. 154* Foil.). See also 23 M. L. J. 699 = 17 *• 
C. 940 = 12 M. L. T. 660. As to whether an 
executing Court can inquire into the validity of a 
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(b) where any property liable to be sold in execution of a decree is subject to 
a mortgage or charge, the Court may, with the consent of the mortgagee or incum- 
brancer, order that the property be sold free from the mortgage or charge,giving to the 
mortgagee or incumbrancer the same interest in the proceeds of the sale as he had in 
the property sold ; 

(c) where any immoveable property is sold in execution of a decree ordering its 
sale for the discharge of an incumbrance thereon, the proceeds of sale shall be 
applied — 

first , in defraying the expenses of the sale ; 

secondly, in discharging the amount due under the decree ; 

thirdly , in discharging the interest and principal moneys due on subsequent in- 
cumbrances (if any) ; and 

fourthly , rateably among the holders of decrees for the payment of money 
against the judgment-debtor, who have, prior to the sale of the property, applied to 
the Court which passed the decree ordering such sale for execution of such decrees^ 
and have not obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably distributed under this 
section are paid to a person not entitled to receive the same, any person so entitled 
may sue such person to compel him to refund the assets. 

(3) Nothing in this section affects any right of the Government. 


Resistance to execution . 

74. [S. 330.] Where the Court is satisfied that the holder of a decree for the 

possession of immoveable property or that the purchaser 
Resistance to execution. 0 f i mmovea bi e property sold in execution of a decree has 

been resisted or obstructed in obtaining possession of the property by the judgment - 
debtor or some person on his behalf and that such resistence or obstruction was 


decree under any circumstance, see also 40 Mad. 
341 =21 M. L. T. 225 =(1917) M. W. N. 280-5 

L. W. 538=381. C. 117^32 M. L. J. 553; 39 

M. L. T. 609 = 104 I. C. 735 = A. I, R. 1927 Mad. 

944. 

FRAUD AND COLLUSION.— The Court will not 
grant rateable distribution, if collusion or corrupt 
bargain is proved. A decree-holder can show 
that a decree obtained by'another decree-holder 
was obtained by collusion with the judgment- 
debtor. 23 M. L. J. 699 = 12 M L. T. 660 = 17 
I. C. 940 ; see also 17 C. W. N. 326= 16 C. L. J. 
582 = 16 I. C. 795 ; 43 Mad. 381 =38 M.L.J. 108 ; 
but see A. I. R. 1926 P. 497. An executing Court 
when rateably distributing the proceeds of a sale 
In execution, cannot go into the question whether 
the decree has been obtained by fraud. 65 I. C. 
600=46 Bom. 635 = 24 Bom. L. R. 1 =1922 Bom. 
31 ; (13 Bom. 154, overruled.). See also 43 Mad. 
381 =38 M. L. J. 108. 

RIGHT OF SUIT. — Revision lies in the case of 
obvious mistake. 104 I C. 735 = A. I. R. 1927 
Mad. 944. A suit lies to recover money paid to 
a wrong person under a valid judgment or equit- 
able distribution under S. 73. 39 All. 322 = 39 I.C. 
532 = 15 A. L. J. 295. A rival decree-holder need 
not wait for the distribution of the assets before 
bringing a suit for a declaration that the decree 
of the one of the decree- holders was obtained by 
fraud and collusion and that he was not entitled 
to share in the rateable distribution. 43 M. 381 
=38 M.L.J. 108*27 M. L. T. 66 = (i 9 *>) M.W. 

N. 92 = 55 I.C. 452 = 11 L. W. 81. Petition under 
S. 115 is not the best way to settle questions com- 
tog under S. 73 where money is paid to third 
parties after the application and they are not 
parties to the application. Regular suit is proper 


remedy. 25 I.C. 592=(i9i4> M. W. N. 738 • 
see also 65 I. C. 230 ; ( 1927) M. W. N. 795 ; 104 
I. C. 735= A. I. R. 1927 Mad. 944. 

Sec. 73 ( 2 ). — A suit to recover money paid to a 
defendant under S. 73 is a suit for money paid to 
him for plaintiff’s use and must be brought with- 
in three years from the date of payment and not 
within six years under Art. 120 of Lim. Act. 30 
Mad. 62 = 16 M. L, T. 509 = 27 M. L. 3.640 = 26 
I. C. 219 = 1 L. W. 952 (37 M. 381, Foil.). Ap- 
plication for rateable distribution — Death of 
applicant — Substitution of legal representatives 
— Application for rateable distribution by legal 
representatives — Dismissal — Suit by legal repre- 
sentatives not maintainable. 30 C. W. N. 735 = 
96 I. C. 378 = A. I. R. 1926 Cal. 967. 

APPEAL. — No appeal lies against an order 
passed under this section. 14 A. 210*23 I.C. 
422 = 1 L. W. 234; 5 P. L. J. 415=57 I.C. 421. 

REVISION. — Neither can the High Court revise 
the order 4 M. L. J. 87. But see 4 M. 383. {See 
also 5 P. L. J. 415 =57 I. C. 42 1) except in very 
exceptional circumstances. See 60 I. C. 371 ; 17- 
I. €. 254* 176 P. L. R. 1912. Revision is not 
proper remedy, but a regular suit. See 25 I. C. 
592 *(1914; M. W. N. 738 ; A. I. R. 1926 Mad. 
179 - 

Sec. 74 . — A decree for partition is a decree for 
the possession of property. 16 M, 127. “Posses- 
sion” is not limited to actual possession. 25 B. 
478. Detention in civil prison can be ordered 
only at the instance of the decree-holder or pur- 
chaser and the Court cannot order it of its own 
motion. 46 M. 494. The “resistance” or “ obst- 
ruction” is the resistance to or obstruction of the 
officer charged with the execution of tbe warrant*. 
14 A. 417 (419). 
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without any just cause, the Court may, at the instance of the decree-holder or 
purchaser, order the judgment-debtor or such other person to be detained in the civil 
prison for a term which may extend to thirty days? and may further direct that the 
decree-holder or purchaser be put into possession of the property. ? 

PART III. 

INCIDENTAL PROCEEDINGS. 

Commissions. 

Power of Court to issue 75 Subject to such conditions and limitations as 

commissions. _ „ 1 . . 

may be prescribed, the Court may issue a commission — 

(a) to examine any person ; 

(b) to make a local investigation ; 

(c) to examine or adjust accounts ; or 

(d) to make a partition. 

76. [S. 386 ] ( 1 ) A Commission for the examination of any person may be 

^ . . , issued to any Court (not being a High Court) situate in 

Court? miSS1 ° n ° an ° ^ a P r o y i nce other than the province in which the Court of 

issue is situate and having jurisdiction in the place in 
which the person to be examined resides. 

[Ss. 388, 389.] ( 2 ) Every Court receiving a commission for the examination 

of any person under Sub-section ( 1 ) shall examine him or cause him to be examined 
pursuant thereto, and the commission, when it has been duly executed, shall be returned 
together with the evidence taken under it to the Court from which it was issued, unless 
the order for issuing the commission has otherwise directed, in which case the com- 
mission shall be ruturned in terms of such order. 


77. In lieu of 

Letter of request. 


Commissions 
foreign Courts. 


issuing a commission the Court may issue a letter of 
request to examine a witness residing at any place not 
within British India. 

78. [S. 391.] The provisions as to the execution 
issued by anc j return G f commissions for the examination of wit- 
nesses shall apply to commissions issued by — 

(а) Court situate beyond the limits of British India and established or conti- 
nued by the authority of His Majesty or of the Governor-General in Council, or 

(б) Courts situate in any part of the British .Empire other than British India, or 
(c) Courts of any foreign country for the time being in alliance with His 

Majesty. 

PART IV. 

Suits in particular cases. 

Suits by or against the Government of Public Officers in their 
official capacity . 

79. [S. 416.] ( 1 ) Suits by or against the 

Suits by or against Govern- Government shall be instituted by or against the Secretary 

of State for India in Council. 


ment. 


Seo. 75.-— Order 26 does notin any way amplify 
the scope of S. 75. 3 U*h. 209—1922 Lah. 4 7- 
S, 75, does not authorize a court to delegate to a 
commissioner the trial of any material issue 
which the judge is bound to try. 3 Lah. 209 = 
1922 Lah. 47 (16 Mad. 350, foil .). See also 1925 
Pat. 376; 7 P. L. T. 161 =* A. I. R. 1925 Pat. 576. 
The judicial functions of a Court cannot be 
delegated to a Commissioner and the powers of 
Court to issue a commission is strictly defined in 
S. 75. is C. L. J. 17 =*«3 I C. 440 » 17 C. W. N. 
369 ; see also 30 Bom. L, R. 131. 

$#e* 79.— FORM OF SUIT against the Sec- 
retary of State ” must be under the designation. 

*4 


“ The Secretary of State for India in Council.”' 
1 C. 14; 40 I. A. 48 (51 and 5a)* Suit 
lies when the Secretary of State acts under colour 
of legal title and not as a sovereign authority. 
When property comes to him under a decree of 
court, it is not taken by an act of sovereignty but 
under colour of legal title, $ Pat. £39 = 7 Pat. L. 
T. 679 = 94 L C. 433 “ ( 1 9*o) P. H. C. C, 145 « 
A. I. R. 1926 Pat. 321. In all suits against 
Government, the Court should see that the 
defendant is properly described. 7 M. 478. 
The section gives no cause of action but only 
declares the mode of procedure when a cause of 
action has arisen. 6 Bom. L. R. 131 ; 27 B. 189. 
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(2) Nothing in this section shall be deemed to limit or otherwise affect anjt 
information exhibited by the Advocate-General in exercise of the power declared by 
section in of the East India Company Act, 1813. 

80. [S. 424 ] No suit shall be instituted against the Secretary of State for 
India in Council, or against a public officer in respect of 
Notlce * any act purporting to be done by such public officer in his 


The head of a Government department is not 
liable for wrongful acts of officials in that 
department unless it can be shown that the act 
complained of was substantially the act of the 
head of the department himself. 51 Bom. 749 = 
104 I. C. 635 = A. I. R. 1927 Bom. 521. 

Bee. 80. —The object of the section in providing 
for notice is to afford the Secretary of State or 
the Public Officer concerred an opportunity to 
reconsider his legal position, and to make amends 
if so advised without litigation. 40 B. 392 ; 24 
M- 279 * 7 C. 499 » $ C. 8 (F. B.) : £4 C. 969 
(1023) t 23 L. W. 464 — 91 I. C. 368*= A, I. R. 
1926 Mad. 408. 

SCOPE OF SECTION.— A Public Officer who is 
sued in respect of an act in bad faith is not 
entitled to notice under $. 80 of the C. P. C. 16 
C, W. N. 145; 26 Alb 220; 32 C. 1130 ; 8 B. 
421 . A public officer is entitled to notice under 
S. 80 before suit, though he acts mala fide in the 
discharge of his duties, 41 M. 792=34 M. L. J. 
494 (F.B.) ; 35 B. 421. The section is not limited 
to cases of what might be called torts or wrongs. 
34 Cal. 257 (282). Defendants interest devolv- 
ing on Government during suit — No notice neces- 
sary. 24 A. L. J. 726=96 I. C. 351 (i) = A. I. R. 
1926 All. 585. Notice under S. 80, C. P. C. is 
necessary in every case instituted against the 
Secretary of State including one arising on a con- 
tract. 37 M. 113 ; 27 I. C. 232 = 180. W. N. 
1340. But see 20 B. 697 ; 27 Bom. 450, as 
also a suit for an injunction. 105 I. C. 756 (2) = 
29 Bom. L. R. 1427 ; see other 105 I. C. 729 ; 
54 I. A. 338 = 51 Bom. 725 (P. C.). 

ANY ACT PURPORTING TO BE DONE IN HIS 
OFFICIAL CAPACITY.— The notice contemplated 
is notice for an act which has been done, and 
does not relate to some act which is only threat- 
ened and which may or may not be done in the 
future. 28 A. 603; 24 L, W. 730=51 M. 

L, J.67I. When in a suit to set aside a sale 
under Bengal Act I of 1895, on the ground of 
fraud, the Secretary of State is made a party, 
and no relief is claimed against him, no notice is 
needed. 32 C. 1 130. There must be a distinct act 
of the ** Public Officer ” which is complained of, 
to entitled him to notice. 13 B. 347 ; 30 C. 
36. Where plaintiff does not allege any act or 
omission by Official Receiver but he is made a 
party because he is in possession of property, no 
not* ce is necessary. 48 A. 821=99 1.0.138 = 
24 A. L. J- 1067 = A. I. R. 1927 All. 132. See 
also 50 Mad. 239=99 I. C. 284 = A. I. R. 1927 
Mad. 166. Notice given by two otit of three 
joint plaintiffs is enough. 24 M. 279* When a 
person who has given notice, dies before suit 
his representative must give a fresh notice before 
sluing. 25 A. 187. In case of an amendment 
necessitated by the alleged discovery of facts 
previously unknown to the plaintiff, no further 
notice rteed be given. 30 C. 36. But when one 
notice has been given specifying a particular 
cause of action, no amendment should be allowed 


so as to introduce a new cause of action not 
specified in the notice given. 34 C. 257, 281 ; 38 
C. 797. There is nothing to prevent defendant 
from waiving notice or from being estopped by 
his conduct from pleading want of notice at the 
trial. 34 C. 257,82. A notice though invalid 
may be waived by the Secretary of State and 
would be deemed to have been waived if no issue 
is joined at the time of settlement issues. 40 
Cal. 503. No other defendant than the Govern- 
ment and persons mentioned in this section can 
raise the question of validity of notice under 
S. 80. 40 Cal. 503. Notice— When dispensed 
with. 15 I. C. 539 = 14 Bom. L. R. 353. Plea as 
to want of notice can be raised at the final hear- 
ing. 22 A. L. J. 1116^47 AIR 291. 

SUITS for INJUNCTION.— Notice is necessary 
in all suits against the Secretary of State including 
suits for injunction. 37 Mad. 113 = 23 M. L. J. 
181 (25 C. 239 ; 25 A, 187 ; 35 B. 362 ; 14 Bom. 
L. R. 3S3 foil.) ; 39 M.L.J. 151 ; 105 I. C. 75$ *= 
29 Bom. L. R. 1427. Also 54 I. A. 338=51 
Bom 725=32 C. W. N. 61 =101 I. C. 257 = 26 
L, W. 809 = 25 A. L. J. 641 =29 Bom. L. R. 
1227 = (1927) M. W. N. 561=46 C. L . J. 76 = 

1 J^uck. C. 291= A. I. R. 1927 P. C. 176=53 M. 
L. J. 81 (P. C.). Bombay rulings expressing 
contra opinion disapproved. 40 Bom. 392=53 
I C. 627 ; 34 I. C 535 ; 37 Bom. 243 = 26 I. C. 
749 ; 35 Bom. 362 are not now good law.) 

On whom notice is to be Served.— T he 
term ‘ District ’ in S. 80 means the district in 
which the suit is instituted and the notice must 
be served on the Collector or one of the Collectors 
of that district and not on the Collector of 
another district where the cause of action partly 
arises. 27 I. C. 232 = 18 C. W. N. 1340. 

who is a Public Officer.— a Collector 
when acting as the agent of the Court of Wards 
is a “ Public Officer.” 3 A. 20 ; see also 105 I. C. 
729. But see 11 M. 317 ; 13 B. 343. An Official 
Receiver is a public officer and notice under 
S. 80 is necessary before filing a suit against 
him. 21 A. L. J. 737=46 A. 16 ; 22 A. L. J. 
1116=47 All. 291 ; 24 L. W. 730 = 51 M. L. 
J. 671. Suit against Official Assignee — 
Notice not necessary. 25 Bom. L. R. 378 = 
1923 Bom. 392. No notice to the Official Trustee 
is necessarj, when the question to be decided 
relates to the rights of the cestui que trust 
in the trust fund. 7 C. 499. Notice is necessary 
when a Government Servant’s services or but to 
a Municipal Committee and he retains a lien on 
his original Service. 104 I. C. 762. A Sub- 
Inspector of Police who is sued for the recovery 
of account books seized at a search, is entitled 
to notice. 29 A. 567. A notice Is necessary, 
before suing a police officer for damages when he 
acts under the powers conferred by Cr. P. C. and 
S. 42 of the Police Act, will not apply. 30 I. C. 
*73 ~ I 3 A. L. J, 7 88. NO action for damages 
can lie against a Village headman for an act done 
in his official capacity unless the requirements of 
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•official capacity, until the expiration of two months next after notice in Writing has 
been, in the case of the Secretary of State in Council, delivered to, or left at the 
office of, a Secretary to the Local Government or the Collector of the district, and, 
in the case of a public officer, delivered to him or left at his office, stating the cause 
of action, the name, description and place of residence of the plaintiff and the relief 
which he claims ; and the plaint shall contain a statement that such notice has been 
.so delivered or left. 


w , . 81. [Ss. 425, 428 ] In a suit instituted against 

personai P ap^e««ice. rreSt a P ubllc officer in respect of any act purporting to be 

done by him in his official capacity — 

(a) the defendant shall not be liable to arrest nor his property to attachment 
otherwise than in execution of a decree, and, 

(b) where the Court is satisfied that the defendant cannot absent himself from 
his duty without detriment to the public service, it shall exempt him from appearing 
in person. 

82. [S. 42fc] (x) Where the decree is against the Secretary of State for India in 

Council or against a public officer in respect of any such 
Execution of decree. a ct as aforesaid, a time shall be specified in the decree 

within which it shall be satisfied ; and if the decree is not satisfied within the time so 
specified, the Court shall report the case for the orders of the Local Government. 

(2) "Execution shall not be issued on any such decree unless it remains unsatis- 
fied for the period of three months computed from the date of such report. 


Suits by aliens and by or against Foreign and Native Rulers . 

83. [S. 430.] (1) Alien enemies residing in British India with the permis- 

sion of the Governor-General in Council, and alien 
When aliens may sue. friends, may sue in the Courts of British India, as if 

they were subjects of His Majesty. 


(2) No alien enemy residing in British India without such permission, or 
residing in a foreign country, shall sue in any of such Courts. 


S. So are fulfilled. A report to the S. D. O. or 
D. C. is not notice. 2 Bur. L. J. 29 = 1923 Rang. 
250. A suit for accounts against a common 
manager appointed under S. 95 of the B. T. Act 
cannot be maintained without service of the 
notice under S. 80. 24 C. W. N. 138=53 I. C. 
747 =30 L. I.. J. 279. No suit can be brought 
against a Bench Clerk for damages resulting from 
the loss of a record in Court through his negli- 
gence without giving notice. (1927) 3 U. B. R. 
1 =40 I. C. 677 = 1 1 Bur. L.T. 95. Notice under 
S. 80 of the C. P. C., is necessary for suits under 
S. 104 H. of the Bengal Tenancy Act. 22 I. C. 
36 * r8 C. L. J. 566. See also 46 I. C. 899. 

CONTENTS AND CONSTRUCTION OF 
NOTICES. — The notice should state the relief 
which the plaintiff claims ; it should be 
absolute in terms and not conditional. 6 
Bom. L. R. 132. The notice must mention 
the name and place of abode of the intending 
plantiff. 14 M. 386. See also 27 P. 206. 
A notice which does not contain all the names, 
descriptions and places of residence of the plain- 
tiffs in a suit is an invalid notice. 40 Cal. 503. 
A notice under S. 80 is not a proper notice if the 
case set up in the plaint is different from the 
case stated in the notice. A suit instituted upon 
such a notice cannot be maintained. .32 I. C. 
335. Notice by a plaintiff under the section can- 
not constitute a cause of action. The right to 
sue can accrue when the order of the Collector 
interfering with the plaintiff’s right is passed. 19 


I. C. 565. The term “cause of action ** in the 
section should not be too narrowly construed, the 
object of the section being merely to inform the 
defendant of the grounds of the complaint. 8 C. 
W.N. 913. See also 24 M. 279 , 54 Cal. 969 
(1023). Where plots mentioned in the notice 
comprised all the plots mentioned in the plaint, 
the variance between the notice and the plaint 
does not justify dismissal of the suit. 32 I. C. 
752=20 C. W. N. 636. 

LIMITATION. — Where notice to Government 
is necessary under S. 80, C. P. C , the period of 
two months is excluded from the prescribed 
limitation. 52 P. R. 1917=38 I. C. 600 -42 P. 
W R. 1917 . Where a special law of limitation 
applies a party is not entitled to deduct the 
period of two months for service of notice under 
S. 80 of the Code. 66 I. C. 287 = 34 C. L. J. 205. 

Sec. 83 . — Whether the cause of action arose 
before or after war, an alien enemy can be sued 
in British Indian Courts and would have every 
right to prosecute his case before the Courts in 
accordance with the law of procedure, and it 
makes no difference that he was interned at the 
time. 40 Cal. 1140. A British subject voluntarily 
residing or carrying on business in enemy country 
will be treated as an alien enemy and cannot sue 
in British India. 55 I. C. 324= r Lah. 276. Alien 
enemy who has been licensed to trade in British 
India has a right to sue in Indian Courts. 31 I.C. 
888=9 Bur. L. T. 51. , 
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Explanation?— Every person residing in a foreign country the Government of 
rhich is at war with the United Kingdom of Great Britain and Ireland, and carrying 
n business in that country without a licence in that behalf under the hand of one of 
lis Majesty's Secretaries of State or of a Secretary to the Government of India shall, 
or the purpose of sub-section (2), be deemed to be an alien enemy residing in a foreign 
ountry. 

When foreign States may 84. [S. 431.] (1) A foreign State may sue in any 

ae. Court of British India : 

Provided that such State has been recognized by His Majesty or by the 
rovemor-General in Council : 

Provided, also, that the object of the suit is to enforce a private right vested 
a the head of such State or in any officer of such State in his public capacity. 

(2) Every Court shall take judicial notice of the fact that a foreign State has 
r has not been recognized by His Majesty or by the Governor-General in Council. 

85. [S. 432.] (1) Person specially appointed by order of the Government at the 

request of any Sovereign Prince or Ruling Chief, whether 
Persons specially appointed j n su b orc ii na te alliance with the British Government or 

r defend 1 * 1 for Princes* 0 or otherwise, and whether residing within or without British 
:hiefs. India, or at the request of any person competent, in the 

opinion of the Government, to act on behalf of such 
>rince or Chief, to prosecute or defend any suit on his behalf, shall be deemed to be 
he recognized agents by whom appearances, acts and applications under this Code 
fiay be made or done on behalf of such Prince or Chief. 

(2) An appointment under this section may be made for the purpose of a 
pecified suit or of several specified suits, or for the purpose of all such suits as it may 
rom time to time be necessary to prosecute or defend on behalf of the Prince or Chief. 

(3) A person appointed under this section may authorize or appoint persons 
o make appearances and applications and do acts in any such suit or suits as if he 
rere himself a party thereto. 

86. [S. 433 ] (1) Any such Prince or Chief, and any ambassador or envoy of a 

foreign State, may, with the consent of the Governor- 
Suits against Princes, Q enera j j n Council, certified by the signature of a Secretary 
nvoys! am aSSa ° rS a n to. the Government of India, but not without such consent, 

be sued in any competent Court. 


Sec. 84. — See 11 Cal. 17 ( 24 ). 

Sec. 85.-— This section does not prevent the 
n3titution by an independent Prince of a suit in 
t Court in British India, in his own name, and 
hrough a recognized agent other than one ap- 
►ointed under the Section. 10 C. 136 ; 19 A. 
;iO. The Desai of Patadi is a Ruling Chief. 8 
3 . 415* Also the Raja of Hill Tipperah. 9 C. 
135. The section applies to suits filed in a 
Revenue Court. 25 A. 635. 

Sec 86. Scope of Section.— S. 86 is ex 
laustive and lays down the cases where a prince 
>r chief can be brought on record whether he is 
ming or sued as such or in any other capacity. 38 
Wad. 635 = 25 M. L. J. 621. See also 39 Mad. 
)6i =29 M. L. J. 667. 

Sect. 86 and 87 . — A suit will not lie against a 
sovereign prince without the consent of the 
Governor-General in Council. A State cannot be 
med apart from its Ruling Chief. 12 M. L. T. 
^96 = 171* C. 444^23 M. L. J. 605. (9 C. 
>35 Foil,). 

APPLICATION OF SECTION — The section does 
lot apply to a defence put forth (as set off). Such 
1 defence can be put forward in answer to a 
:laim by a Ruling Chief without the consent of 
;he Governor-General. 62 I. C. 778. 


RULING Chiefs.— The Khrundward Jagirdars 
are Ruling Chiefs who cannot be sued without 
the censent of the Governor-General under S. 66 
of the C. P. C. 51 I. C. 221 =21 Bom. L. R. 
376 . 

Consent of Governor-General.— A Suit 
against a Ruling Chief cannot be maintained 
without the consent of the Governor-General in 
Council. 25 I. C. 271. The consent must be 
given before the commencement of the suit. 21 B. 
351. Even when leave is granted by the Gover- 
nor-General in Council, the Court in which the 
suit is filed can question the leave in case the 
conditions mentioned in the section are not ful- 
filled. 29 A. 379. 

Submission to Jurisdiction.— Where a 
Ruling Prince having sovereign powers submits 
to the jurisdiction of a British Court, no objection 
can be raised by him, in the Appellate Court on 
the ground that the consent of the Governor- 
General had not been obtained prior to the insti- 
tution of the suit. 46 I, C. 358. No suit 
can be maintained against a Ruling Chief with 
out the consent of a Governor-General in Council* 
The mere fact that the defendant after claiming 
the privilege pleaded also on the merits, does not 
amount to a waiver of privilege and submission 
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(2) Such consent may be given with respect to a specified suit or to several 
specified suits, or with respect to all suits of any specified class or classes, and may 
specify, in the case of any suit or class of suits, the Court in which the Prince, Chief, 
ambassador or envoy may be sued ; but it shall not be given unless it appears to the 
Government that the Prince, Chief, ambassador or envoy— 

(a) has instituted a suit in the Court against the person desiring to sue him, or 

( b ) by himself or another trades within the local limits of the jurisdiction of 
the Court, or 

(c) is in possession of immoveable property situate within those limits and is 
to be sued with reference to such property of for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be arrested under this 
Code, and, except with the consent of the Governor-General in Council certified 
as aforesaid, no decree shall be executed against the property of any such Prince, 
Chief, ambassador or envoy. 

(4) The Governor-General in Council may, by notification in the Gazette of 
India, authorize a Local Government and any Secretary to that Government 
to exercise, with respeot to any Prince, Chief, ambassador or envoy named in the noti- 
fication, the functions assigned by the foregoing sub-sections to the Governor- General 
in Council and a Secretary to the Government of India, respectively. 

(5) A person may, as a tenant of immoveable property, sue, without such 
consent as is mentioned in this section, a Prince, Chief, ambassador or envoy from 
whom he holds or claims to hold the property. 

Style of princes and Chiefs 87. [S. 434.] A Sovereign Prince or Ruling Chief 

as parties to suits. ma y sue, an d shall be sued, in the name of his State : 

Provided that in giving the consent referred to in the foregoing section the 
Governor-General in Council or the Local Government, as the case may be, may direct 
that any such Prince or Chief shall be sued in the name of an agent or in any other 
name. 

Interpleader. 

88. [S. 470.] Where two or more persons claim adversely to one another the 

same debt, sum of money or other property, moveable or 
Where interpleader suit may i mm oveable, from another person who claims no interest 
be institute . therein other than for charges or costs and who is ready 

to pay or deliver it to the rightful claimant, such other person may institute a suit of 
interpleader against all the claimants for the purpose of obtaining a decision as to the 
person to whom the payment or delivery shall be made and of obtaining indemnity for 
himself : 

Provided that where any suit is pending in which the rights of all parties can 
properly be decided, no such suit of interpleader shall be instituted. 

to jurisdiction. 39 Mad. 661=29 M.L. J. 667. properly constituted merely because one of the 
The recognition of cases of waiver as excepted defendants does not claim the whole of the sub- 
from the ordinary provision of international law ject-matter. 1 .M. H. C. R. 361. See also 14 B. 
as understood in England cannot be imported into 489. In an interpleader suit all contesting 
the clear language of the C. P. C, 39 Mad. 661 = defendants are in the position of plaintiffs. 48 
29 M. L. J. 667. Acquiescence by defendant Mad. 1 = 1925 Mad. 497. Where the defendants 
bars him from questioning validity of decree. 2 do not claim adversely to one another, nor is the 
PLT. 180=6 P, L. J. 185. See also 58 I. C. 912. plaintiff admitting the title of one of the defend- 
gec. 87 .— Note9 under S. 86. ants or is willing to pay or deliver the property to 

Sac. 88 .— The law of interpleaders as set out in him, the suit is not an interpleader-suit. 1922 Cal. 
C. P. C. is the same as that of England. The 138. When in a suit for rent the defendant pays 
applicant should satisfy the Court that he has the money into Court with the request that it be 
no interest in the subject-matter of the suit ex- paid over to the. party entitled to it, such suit 
cept for charges and cost otherwise he is disen- may be treated to in the nature of an interplea- 
titled to iue. 4 Rang. 465 ^99 I. C. 98$ = A. I. R. der proceeding . 17 M. 85. 

1927 Rang. 91. An interpleader-suit is not itn- 
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PART V. 

Special Proceedings. 

Arbitration . 

89. (x) Save in so far as is otherwise provided by the Indian Arbitration Act 

1899 , or by any other law for the time being in force, all 
, r Duration. references to arbitration whether by an order in a suit or 

otherwise, and all proceedings thereunder, shall be governed by the provisions con- 
tained in the Second Schedule. 

( 2 ) The provisions of the Second Schedule shall not affect any arbitration pend- 
ing at the commencement of this Code, but shall apply to any arbitration after that 
date under any agreement or reference made before the commencement of this Code. 

Special Case . 

90. [S. 527 ] Where any persons agree in writing to state a case 

for the opinion of the Court, then the Court shall 
try and determine the same in the manner 

prescribed. 

Suits relating to Public Matters. 

91. ( 1 ) In the case of a public nuisance the Advocate-General, or two or more 

persons having obtained the consent in writing of the 
Public nuisances. Advocate-General, may institute a suit, though no special 

damage has been caused, for a declaration and injunction or for such other relief as 
may be appropriate to the circumstances of the case. 

( 2 ) Nothing in this section shall be deemed to limit or otherwise affect any 
right of suit which may exist independently of its provisions. 

92. [S. 539 ] ( 1 ) In the case of any alleged breach of any express or constructive 
trust created for public purposes of a charitable or reli- 
gious nature, or where the direction of the Court is 


Power to state case for opi 
nion of Court. 


Public charities. 


Sec. 89 — S. 89 excepts the procedure of the 
Code from being applicable to arbitrations under 
the Arbitration Act and S. 4 does the same gene- 
rally. 5 Bur. L. T. 155 = 17 I. C. 902. The 
object of the section is to give effect to the provi- 
sions of Sch. II as if they had been enacted in 
the body of the Code. 23 A. L. J. 561 =47 All. 
637 . Arbitration without Court’s order. 40 Bom. 
386 = 37 I. C. 140 = 18 Bom. L. R. 559. Award 
without intervention during pendency of suit can- 
not be recorded as adjustment. 67 I. C. 123=3 
Lah. L. J. 162. 

Secs. 89 and 96 . — A Court is competent on an 
application under Sch. II, C. P. Code, to pass a 
decree on an award as modified by a lawful com- 
promise filed by the parties. 9 O. L. J. 219 =68 
I. C. 209 = 25 O. C. 213 = 1922 Oudh 189. The 
words ‘save in .... in force’ in S. 89 do not let in 
O. 23. R. 3 of the Code and the words “any other 
law for the time being in force ” refer to amend- 
ments of, or substitutions for, the Arbitration 
Act or other pieces of legislation on that subject- 
matter. 25 C. W.N. 127=61 I.C. 919 = 47 Cal. 
6. Whether an award in a pending suit without 
intervention of court is an adjustment under O. 
23, R. 3, C. P. C. 53 M.L.T. 444- 

Sec. 89 a,Bd 8ch. II, para. 22 .— S. 89(1), C.P. 
C., read with Sch. II, para. 22, makes the con- 
cluding provision of S 21 of the Sp. Rel. Act 
inapplicable to all arbitration agreements and 
awards governed by Sch. II, 46 C. 1041 =29 C. 
L.J. 396=51 I.C. 80=23 C.W.N. 7*6. 

Sec. 91 . — Relief not claimed in respect of 
public nuisance cannot be granted. 73 I. C. 616 
« 1923 Lah. 546. Set also 85 I. C. 304 *■ 1924 
All. 599. Village pathway — Obstruction not pub- 
lic nuisance. 46 I. C. 970. See also 85 I.C. 304 


= 1925 All. 399. S. 33 of Calcutta Municipal 
Act, if controls S. 91 see 40 I. C. 74 = 21 C.W.N. 
595. S. 91 does n6t control the provisions of O. 
1, R.8. 88 I.C. 505 = 1925 Cal. 1233. Nuisance — 
Public and private-Difference between — Right 
of suit — Obstruction to procession of Hindu idol 
by Mahomedans — Individuals’ right of suit. 36 I. 
C. 534 = 12 N.L.R. 130. See also 27 Bom. L. R. 
421 = 1925 Bom. 367. Obstruction of a way with- 
out any special damage can afford no cause of 
action to a member of the public. 23 M.L ,J. 539 
= 161.0.962. See also 27 Boro.L.R. 421=1925 
Bom. 367. In a suit by a private person for the 
removal of public nuisance he must prove special 
damage to himself. Special degree of inconveni- 
ence suffered bv him cannot be said to cause him 
damages. 48 I. C. 88 (Nag.) See also 91 I. C. 
728 = A.I.R. 1926 Cal. 549. Per Sundara Aiyar, 
j. — Special damage need not always be only 
pecuniary. 23 M.L. J. 539 = 16 I.C. 962. Special 
damage should be something substantial and not 
pecuniary damage to the extent of four annas or 
eight annas. 23 M.L.J. 539 = 16 I.C. 962. 

See. 92 . Scope of Section.— S. 92 is intend- 
ed to be an exhaustive statement of the law appli- 
cable to suits based upon any alleged breach of 
any express or constructive trust, created for 
public purpose of a charitable or religious nature. 
67 I.C. 658 = 44 A. 622. The requirement of the 
section as to sanction cannot be evaded by 
asking for a bare declaration under the Sp, Rel. 
Act. 24 L. W. 286-97 I. C. 630 -A. I. R. 1926 
Mad. 1029. Section not confined to what may be 
called in the English law sense of “ express or con- 
structive trust ” — at all events as regards “ con- 
structive trust.” 50 Mad. 567-39 M.L. T. 37 = *5 
L*W. 461 =(1927) M.W.N. 233*101 T. C. 420- 
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deemed necessary for the administration of any such trust, the Advocate-General, or 


A J. R. 1927 Mad. 614=52 M.L. J. 415. S. 92 is 
mandatory and a suit claiming any of the reliefs 
therein mentioned must he brought in conformity 
with its provisions or not at all. 41 All. 1 ==48 
I. C. 94 ; 49 I. C. 530. A suit for removal of a 
trustee and for settling a scheme is governed by 
$. 92, C.P.C., and not by the Rel. End. Act. 20 
1. C. 767 — 24 M. L. J. 658. Court has very wide 
powers under S. 92 and the circumstances under 
which those powers should be exercised are 
clearly stated by the Privy Council in 43 C. 1085, 
not (P.C.j. A court shpuld net frame a scheme 
when there is no mismanagement or misappropri- 
ation. 106 I. C. 375 (Mad) S. 92 deals with 
completed trusts aud is inapplicable where that 
stage has not yet been reached. 70 I.C. 903 = 16 
L.W. 922. A suit for the administration of the 
trusts of a will which contained disposition for 
charitable purposes is maintainable though it is 
not brought under S. 92. 70 I.C. 903 = 16 L. W. 

922. A suit by an idol in his juristic capacity 
against persons who are interfering unlawfully 
with his property or with his income is not govern- 
ed by S. 92. 45 A. 215=71 I. C. 420. A dispute 
between rival claimants to the office of trustee 
does not fall within the section 44 A. 721 = 1922 
All. 499. In order to bring a case within S. 92 
the suit must be a representative one, brought for 
the benefit of the public and to enforce a public 
right in respect of an express or constructive 
trust. Ibid. The section does not bar a suit for 
declaration that the plaintiff is a duly constituted 
mohant. 34 I. C. 502. A suit for declaration that 
defendants are not properly appointed trustees of 
a temple and for an injunction appropriate to that 
declaration does not fall within the purview of 
S 92. 64 I. C. 353 =46 Bom. 101. A suit by co- 
trustee to declare joint right of management needs 
no sanction. 39 M. L. T. 214 = 105 I. C. 194 = A. 
I. R. 1927 Mad. 948. See also 103 I. C. 134 — A. 
I. R. 1927 Mad 820 ; A. ]. R. 1927 Mad. 338; 97 

I. C. 480 A suit is not taken out of the scope of 
S. 92 because the defendant denies the trust and 
claims to be the owner of the property. 9 I.C. 358 
= 13 Bom. L. R. 49, See also 39 M. L. T. 65 = 
102 I. C. 74 = A. I. R. 1927 Mad. 710=53 M.L.J. 
183 but a decree cannot be passed against him 
to deliver possession of the properties in his pos- 
session. S. 92 need not be restored to where a 
suit for a declaration of public right of way is 
filed with the permission of Court obtained under 
O. 1. R. 8. 69 X. C. 910 = 26 C. W. N. 587. Suit 
for declaration that certain property is wakf does 
not fall under the section. 99 I.C. 755 =2 Lah. L. 

J. 457 = 28 Punj. L. R. 486; 99 I. C. 756=8 Lah. 
iu=A.I.R. 1927 Lah. 350 ; nor for declaration 
that plaintiff has got right to appoint trustees. 49 
A. 435-25 A. L. J. 329-99 *• C. 1045 = A. X* R* 
1927 All. 257 ; nor a suit to establish the existence 
of a trust. 5 Pat. 539 = 7 Pat. L. T, 679=94 I. C. 
433 = I 926 P. H. C. C. 145 =A. I. R. 1926 Pat. 
321 ; nor a suit to establish right to office of muta* 
wali. 7 Pat. L. T. 4 = A. I. R. 1925 Pat. 544* S. 
92 (2) saves the special jurisdiction of the Dis- 
trict Court under Rel. End. Act. 37 I. C. 688 = 4 
L.W. 444 (27 M.L.J. 266 ; 28 M.L.J, 326, foil). 
Suit to enforce rights of worshippers is not one 
under S. 92, 35 L C. 88 = 3 L. W. 512. A suit 
under S. 9a is a representative suit. 40 Mad. 1 10 


= 31 M. L. J. 279* S. 92, C. P. C., and S. 14 of 
Rel. End. Act (XX of 1863) in so far as the forms 
of relief to which they relate are the same appear 
to offer a choice of proceeding under either of 
the sections, but they are not bound to proceed 
under both, 37 Mad. 184 = 24 M.L.J. 697. A suit 
under S. 92 does not concern the private rights of 
the parties thereto and cannot be referred to 
arbitration. 72 I. C. 1016, S. 92 debars persons 
from unrestricted access to Courts and hence 
must strictly construed. A suit to restrain inter- 
ference with plaintiff 9 right to exclusive worship 
is not within S. 92. 50 I. C. 509 ; nor a suit for 
damages for misconduct of trustee. 9 1 I.C. 526 = 
A. I. R. 1926 Mad. 509. 

scope OF SCHEME by Court.— S cheme can be 
made only under this section. 7 Pat. L.T. 4= A. I* 
R. 1925 Pat. 544. In setting a scheme of manage- 
ment the Court has a wide discretion. The wishes 
of the founder with regard to management, if con- 
formable to the changed conditions and circum- 
stances of the present day, as well as the past his- 
tory of the institution, might be taken into consi- 
deration ; but the primary duty of the Court is to- 
consider the general interests of the body of the 
public for whose benefit the trust is created and the 
Court might vary any rule of management which it 
finds to be impracticable or unsuited to the best 
interests of the institution. 43 Cal. 1085 = 31 M. 
L. J. 290 (P. C.). See also 98 I. C. 208 = A. I. R, 
1926 Mad. 11150 = 51 M. L. J 457. In settling a 
scheme due consideration should be paid to the 
established practice of the institution and to the 
position of the person connected with it. 8 Bom. 
L. R. 756. The Court can uphold a scheme 
settled by the co-trustees of an institution under 
which each of them was to manage the trust in 
rotation 13 M. L. J. 341. The High Court has 
a large discretion in the matter of sanctioning a 
scheme for the management of a temple and of 
its funds. 17 I.C. 441 =24 M. L. J. 199 (P. 
C.). Even when a will directs that members of 
the testator’s family are to be appointed members 
of the committee if suitable persons are not 
available, the Court has power to appoint stran- 
gers. 58 I.C. 566 = 17 A.L.J. 957. Where a Court 
has sanctioned a scheme for the administra- 
tion of a religious or charitable trust the Court 
can vary the scheme from time to time accord- 
ing to the exigencies of the case. 37 C. L. J. 
281=76 I. C. 220 = 43 Cal. 467. Successive 
scheme suits — Maintainability of. See (1922) M. 
W. N. 477 = 70 I. C. 579. Trustee appointed 
under a tentative scheme can only be removed by 
regular suit. 94 I. C. 610 = A. I. R. 1926 Mad. 
799. Whether Courts have inherent powers to- 
alter schemes without a fresh suit being brought 
for the purpose when there is no provision for 
alteration iri the scheme. See 1912 M. 413 = 70 
I. C. 579 ; 91 I.C. 794 = A. I. R. 1926 Mad. 659 
36 M. 464 ; 37 C. 870. Reservation of permis- 
sion to apply to Court for the proper management 
of an institution is bad in a scheme decree. See 
(1926) M W. N. 283 = 95 I. C. 5 = A. I. R. 1926 
Mad. 655 ; A. I. R. 1926 Mad. 557=54 X. C. 354 
(2) = 50 M. L. J. 409* See also 51 M. 31 = 106 I. 
C. 665 (2) = 26 L. W. 728 = A, I. R. 1927 Mad. 
1073 = 54 M. L. J. 792 (F. B.). A scheme decree 
may be in general declaratory but in particular 
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two or more persons having an interest in the trust and having obtained the consent 


circumstances provision may be made for execu- 
tion of parts of ths scheme. 39 M. L. T. 579. 
Provision in the decree for its alteration in exe- 
cution is ultra tires changes can be made only in 
a fresh suit. 49 Mad. 580 = 95 I. C. 720 = (1926) 
M. W. N. 226 A. I. R. 1926 Mad. 559. Rales 
framed by temple committee under scheme 
decree can be altered by Court. 28 Bom. L. R. 
309=941. C. 47 = A. I. R. 1926 Bom. 179. 
Where a suit is brought by plaintiffs not in asser- 
tion of their individual rights but on behalf of the 
general public who aie interested in the institu- 
tion for the settlement of a proper scheme of 
management of the charities and for other relief, 
there is no bar of limitation. 43 M. L. J. 448 = 
69 I .C. 15. 

Selection of Trustees.— Appointment from 
plaintiff's community on the ground that the 
trust had largely benefited by its endowment. . 54 

I. C. 263 = 10 L. W. 494 It is competent to the 
Court in framing a scheme for a Hindu religious 
or charitable endowment to sanction a cypres 
application of the funds of the endowment if the 
objects of the trust are not suited to modern con- 
ditions and if there is a general charitable inten- 
tion in the terms of the endowment. The trustee 
himself cannot apply the Income cypres without 
the sanction of the Court. 47 I. C. 61 1 =37 M L. 

J. 489. Court’s jurisdiction to frame a scheme 
under S. 92 is not excluded by the fact that the 
temple is one subject to a Temple Committee, 
but in framing the scheme the Court should not 
unduly interfere with the power entrusted by the 
statute to the Committee, e.g., by appointing a 
Board of Control between the trustees and the 
Temple Committee. 39 Mad. 700 = 30 M.L.JL 29. 
When a decree directs a trustee of a Hindu temple 
to perform festival, a Court has no jurisdiction to 
give certain directions for the same. 30 I. C. 771 
= 2 L W. 607. Hereditary trustee— Appointment 
of treasurer — Necessity for, 28 I.C. 479. A Court 
in framing a scheme regarding a temple is bound 
to have regard to the existing rights of individuals 
to the trusteeship of the temple. 23 M. L. J. 
134 ; 28 M. 319 ; 21 M.L.J. 784. Indian Courts 
have the same powers as the Courts of Chancery 
in England to appoint additional trustees even 
where there are hereditary trustees. 23 M. L. J. 
134 = 16 I. C. 225. See also 98 I. C. 208 = A. I, 
R. 1926 Mad. 1150=51 M. L, J. 457. Scheme — 
Effect of — Private rights lost — Alteration of 
scheme. 36 Mad. . 364 = 21 M. L. J. 952. 
Even apart from any question of mismanagement 
and misappropriation, a Court can settle a 
scheme if it can conduce to the better manage- 
ment of the trust property, 45 I. C. 213. 

OBJECT OF SECTION.— The object of S. 92 is 
to make it clear that the provisions of section are 
mandatory and the object of the saving clause is 
to make it clear that Rel. End. Act is still in 
force. 20 I. C. 767 = 24 M. L. J. 658. The 
object of S. 92 is not to encourage abuse of the 
process of the Court by vexatious or improper 
suits. 37 I. C. 897. 

Application ok Section.— Test of applica- 
bility. 97 I. C, 480. The section does not apply 
to the case of an endowment for purposes religi- 
ous as well as charitable. 5 M. 383 ; 11 A. 18, 
22 ; (F. B.)— 25 A. 631. The section does not 
apply to a case where the suit is by the whole 


body of persons who are legally authorised to 
administer the trust to which it relates. 29 A. 
27 Asuitforthe recovery of trust property 
improperly alienated by a trustee does not lie 
under this section. 8 B. 365528 A. 112. But 
see 24 C. 418. Nor a suit by a trustee to re- 
cover possession of property from a trespasser. 
25 A. L. J. 902. A suit to compel trustees to 
make good the loss sustained by the charity in 
consequence of their default falls, within the 
scope of the section. 21 B. 48. The section 
was intended to apply to persons who, before its 
enactment, had or were believed to have no right 
to take proceedings for purposes mentioned in it. 
21 M. 406. 

Reliefs under the Section.— a Court 
has inherent power to pass a decree in a suit re- 
lating to trust, under S. 92(A) appointing new 
trustees and directing old ones to deliver the 
properties to them. 58 I. C. 566 = 17 A. L J. 
957. In framing schemes the superintendence 
over temples should not be vested in courts but 
in temple committees. (1927) M. W. N. 759 
= 26 L. W. 581 =A. I. R. 1927 Mad. 1033. 
In S. 92 the words “ such further relief as the 
nature of the case may require ” cover every sub- 
sidiary order or direction on any matter of detail 
neces.-ary for carrying out the main purposes of 
the section. 40 I C. 182 ; 24 C. 418. The expres- 
sion must be taken to mean relief of the same 
nature as clauses (a) to (g) and so the section 
does not apply to a suit by certain worshippers 
for a declaration that a prior scheme suit had 
been fraudulently compromised and for a declara- 
tion that the properties belonged to a wakf and 
no sanction is necessary. I.L.T. 40 C. 19=9 P.L. 
J. 65=27 L. W. 339 = A. I. R. 1928 P. C. ?6 (P. 
C.). A decree cannot be passed against a defen- 
dant who sets up title adverse to a trust, to deliver 
possession of properties in his possession, in a 
suit under this section. 39 M. L. T. 66 = 102 I. C. 
74 = A. I. R. 1927 Mad. 710 = 53 M. L. J. 183. 
There is much which is common between S. 14 of 
the Religious Endowments Act and S. 92 of the 
C. P. C., but the latter is substantially the wider 
and provides for settling a scheme which is a 
jurisdiction of a very wide and beneficial nature. 
42 Bom. 742 =48 I. C. 514. See also A. I. R. 
1925 Pat. 544. Where none of the reliefs specifi- 
ed in S. 92 are claimed and the plaintiff does not 
ask the Court to appoint him a mutawalli, the 
suit is incompetent under S. 92. 29 I. C. 423 = 

20 C. \V. N. 605. 

Accounts, direction as to.— S. 92, C. P. 
C., is quite wide enough to entitle the Court to 
direct an account against a trustee and to order 
him to pay the amount found due upon taking 
those accounts. 28 I. C. 886. A decree direct- 
ing trustee to pay amount due on taking accounts 
is executable and not merely declaratory. (1927) 
M. W. N. 202 = 100 I. C. 841= A. I. R. 1927 
Mad. 416 = 52 M. L. J. 182. See also 39 M. L. 
T. 579* 

SANCTION. — A sanction granted for a suit 
under S. 92 means any suit which may be laid 
under that section and It is not confined to one 
of the species of auits that could be raised on 
the application. 48 Cal. 493 ; 21 B. 257. The 
limitation requiring previous sanction is neces- 
sary to prevent an abuse of the powers conferr- 
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in writing of the Advocate-General, may institute a suit, whether contentious or not in 


ed by the section. 21 M. 406. The suit must 
be limited to matters included in the consent and 
t is not competent to the Court to enlarge the 
scope of the suit. 21 B. 257. But see 48 Cal. 
493 (P. C.) Variance between sanction and 
plaint is not fatal to the suit unless there is any 
material omission. 27 L. W . 42 = 107 I.C. j3° =* 
A.I.R. 1928 Mad. 205. The duties imposed upon 
a Collector by Government Resolution under S. 93 
of the C. P. C. are of a very special nature, and 
cannot be discharged by his subordinates. 35 
Bom. 243 = 10 I. C. 803. But there is no harm in 
an order being signed by the sheristadar for the 
Collector. 27 L. W. 42 = 107 I. C. 130 = A. I. R. 
1928 Mad. 205. Consent obtained as against per- 
sons not real trustees is invalid as against the 
real trustees. (1926) M. W. N. 626 = 24 L. W. 
419 = 97 I. C. 462 = A. I. R. 1926 Mad. 970. Such 
an objection cannot be waived by real trustee. 
(Ibid.). The “ consent in writing ” must be 
a specific permission given to two or more 
persons by name. A permission given to one 
applicant by name “ and another ” is not suffici- 
ent. 26 A. 162. But see 10 M. 185 ; 9 I. C. 
358. Sanction is necessary for a ^uit, by indivi- 
dual worshippers against trustees for infringement 
of right common to them and other worshippers. 
25 L. W. 575 =38 M. L. T. (H. C.) 288 = 102 I. 
C. 328 = A.I.R. 1927 Mad. 551 =52 M. L. J. 54L 
Form of SANCTION.— The plaintiffs who are 
seeking to obtain the Court’s assistance to en- 
force the management of the trust property are 
not to be defeated because the Collector elected 
to name only one of the petitioners and to refer 
to the others merely as the other applicants. 9 
I* C. 358 = 13 Bom. L. R. 49. But see 26 A. 162 
{contra). The suit for declaration and injunc- 
tion as to a pathway is one to which O. 1, R. 8 is 
appropriate if the Court’s permission is taken, 
the recourse to the Advocate-General being un- 
necessary. 69 I. C. 910 = 20 C. W. N. 587. 
Where the object of suit is to secure certain ad- 
vantages to a trust, any two persons can sue in 
that behalf with the sanction of the Advocate- 
General or the Collector of the District concern- 
ed. 35 I. C. 88=3 L. W. 512. See also 60 I. C. 
570. No sanction is required for a plaintiff suing 
as a trustee for obtaining a decree for an account 
against his co-trustee. 4t M. L. J. 608 = 45 Mad. 

1 13. But see 66 I. C. 837 = 16 L. W. 155 ; also for 
a suit by a co-trustee for joint right of manage- 
ment. 105 I. C. 194 = A. I. R. 1927 Mad. 948. 
Where a .sanction uijder S. 92 is granted to more 
than two persons interested in the trust, all must 
join in the suit, and not any two of them. 31 I. 
C. 236 = 29 M. L. J. 231. A suit for appoint- 
ment of new trustee requires sanction. 9 I. C. 
168- 21 M. L. J. 450. No relief can be prayed 
for, to which no sanction has been obtained. 
(1927) M. W. N. 759 = 26 L. W. 58 i=A. I. R. 
1927 Mad. 1033. 

“ TWO OR MORE PERSONS.”— When a suit is 
instituted by one plaintiff only with the consent 
of the Advocate-General, and the plaint is sub- 
sequently amended by the addition of a second 
plaintiff, and the Advocate- General consents to 
it, the suit is bad in its inception and should be 
dismissed. 30 B. 603. Reservation by a Court to 
a person or persons to apply for a relief ig ultra 


vires. (1927) M. W. N. 816=39 M. L. J. 422 = 
26 L. W. 728 = A. I. R. 1927 Mad. 1073=53 M 
L. J. 792 (F. B.). 

“ INTERESTED.” — The interest must be an 
existing one ; and not a mere contingency ; the 
mere possibility of an interest is not sufficient. 
20 C. 810 (816). The interest need not be per- 
sonal. A worshipper has such an interest in the 
temple management to see not only that he him- 
self is in the voters’ list but also to see that the 
list is properly revised and the election is held as 
per rules. 50 Mad. 726 = 102 I. C. 270 = A. I. R. 
1927 Mad. 462= (1927) M. W. N. 197 = 25 L. 
W. 594-38 M. L. T. 253=53 M. L. J. 545- 
“ Interest ” what is. See 91 I.C. 924 = (1926) M. 
W. N. 40 = A. I. R. 1926 Mad. 267. 23 L. W. 

240=92 I.C. 950= A. I. R. 1926 Mad. 466; 
I L T. 40 M. 16. 

Private Trust — S. 92 is not applicable to 
private trust. 43 M. L. J. 116=49 C. 459 (P. 
C.) ; 25 I. C. 661 ; 56 I. C. 707 ; 101 I. C. 54. 
The Court should pause before interfering under 
S. 92 vith a matter which is more a family 
matter than of a public nature. 28 I. C. 116. 

PUBLIC TRUST. — A suit to remove a duly ap- 
pointed mutawalli of a trust created for a public 
purpose of a religious or charitable nature can- 
not be instituted save in conformity with S. 92, 
C. P. C. 35 All. 98 = 18 I. C. 573. Public Trust 
— Test of. 38 I. C. 800 ; 45 I. C. 213 ; 1 1 I.C. 
166. Unless a trust is eypressly created for a 
public purpose of a charitable nature, the mere 
fact that the income of certain property has 
been for long spent in feeding an idol and in 
maintaining and taking care of pilgrims will not 
by itself constitute a trust of such a nature. 11 
I. C. 308 = 8 A. L. J. 1120. A public trust must 
be proved by strong evidence ; the mere fact that 
the income of certain property has for a long 
time been spent to support fakirs and visitors is 
not sufficient evidence of such a public trust, n 
I. C. 166. The section should be applied to 
Mutts and the public, the Advocate- General and 
the Courts of Justice should have the power to 
stop the wholesale misuse of the income of a 
charitable and religious institution like a matam. 
38 Mad. 256 = 25 M. L. J. 393 The head of 
mutt is not a trustee of mutt property and no suit 
lies for his removal under S. 92, C. P. C. 32 M. 
L. J. 271 (affirmed on appeal in 39 M. L. J. 98 
P. C.) But see also 37 M. L. J. 231 =40 M. 745 ; 
43 Cal. 707 ; 43 Mad. 253. Though a caste or a 
section thereof can own a temple (a temple 
which is merely managed by certain caste) is the 
subject of a charitable trust and a scheme can 
be framed for it. 34 I. C. 551 = 4 L. W . 228. 

Religious Trust. — The head of a mutt may 
be answerable as a trustee for maladministra- 
tion. 50 Mad. 267=52 M. L. J. 405. Where a 
person was put in charge as pujary of an idol in 
a Dharmasala, he is a servant and not a trustee 
and a suit under S. 92 is not maintainable 
against him. 21 A. L. J. 3io = L. R. 4 A. 190 = 
1923 A. 247. Although a District Judge has the 
powers of a Kazi under the Mahomedan law to 
deal with an application for appointment of a 
mutawalli he may relegate the petitioner to a suit 
under S. 92. 49 I. C. 799 = 23 C. W. N. 138. 

A suit by a temple trustee to recover the amount 
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the principal Civil Court of original jurisdiction or in any other Court empowered in 


due by defendant under the terms of the trust 
cannot be maintained without leave as the suit 
is not exempt from S. 92 or S. 18, Religious 
Endowments Act. 62 I. C. 911*14 L. W. 
238. Where the origin and founder of a temple 
are unknown* the facts that members of public 
are freely admitted, festivals are celebrated in 
a certain manner, and the like lead to the infer- 
ence that the temple is a public one, and the in- 
ference is not rebutted by the fact that a parti- 
cular mode of worship is followed, that manage- 
ment follows a particular line of descent in the 
pujari family. 62 I. C. 655=40 M L. J. 289. 

CO-TRUSTEES — S. 92 of the C. P. C. has no 
application to a suit for a declaration that the 
plaintiff and the defendant are co-mutwallis of 
wakf property and are entitled to manage it 
jointly. 52 I. C. 62S (All.). See also 97 I. C. 
480. A trustee of a public charity can sue his 
co-trustee for an account without the sanction of 
the Advocate-General or the Collector. 41 
M L. J. 608=45 M. ii3* See also 25 Bom. 
L.R. 747 = 1924 Bom. 198. S. 92 does noc cover 
suits relating to disputes between parties as 10 
who is to be a mutwalli on the ground of family 
relationship. 37 All. 86. See also 40 Bom. 430. 

‘ DE FACTO ’ TRUSTEES— A de facto trustee or 
a trustee de sort tort is subject to the same liabili- 
ties as a de Jure trustee and a suit under S. 92 is 
maintainable against the former. 27 I. C. 389. 
See also 33 C. 789 ; 22 B. 659 ; 15 C. 329 ; 26 M. 
450 - 

CONST RUCTIVE TRUSTEES.— Different from 
the English Law Sense, see 50 Mad. 567 = A. I.R. 
1927 Mad. 614=52 M. L. J. 415. A constructive 
trustee within the meaning of S. 92 would include 
a person who holds a particular fiduciary posi- 
tion and whose obligation as such can be enforc- 
ed in a Court of Law. 25 Bom. L. R. 747 (22 

Bom. L. R. 457 ; 11 M. I. A. 405 ; 20 Bom. L.R. 
1088 ; 24 Bora. L. R. 629, Rel.) (Archaka of 
temple). 

NEW TRUSTEES — A suit lies for the appoint- 
ment of new trustees on the ground that the 
defendants are not the lawful trustees and that 
the trusteeships are therefore vacant. The new 
trustees so appointed can demand possession from 
the defendants. 26 M. 450, (53). A fresh suit 
under the section is necessary to appoint addi- 
tional trustees. A. I.R. 1927 Sind 1 =97 I. C. 398. 

REMOVAL OF Trustee.— The Dharmakarta 
holds the position of trustee and as such on 
assertion of private ownership in trust property 
and falsification of accounts, he is liable to be 
removed. 45 M. 565=43 M. L. J. 536 ; 47 I. C. 
850124 C W. N. 690 = 47 Cal. 866. In 
framing a scheme the Court need not remove 
trustees already holding office when no 
misconduct is proved against them. 34 I. C. 551 
*4 L. W. 228. In a suit under S. 92 the Court 
has power to appoint a receiver and take the 
management of the Temple out of the hands of 
the trustees appointed by the Temple Committee 
pending the disposal of the suit even though there 
is no prayer for his removal and though he 
cannot be removed except on a proper enquiry. 
68 I. C. 565*41 M. L. J. 545. Removal of 
trustee — Hereditary trustee — Trustee spending 
money not required by terms of endowment — 


Right to reimbursement. 48 I. C. 897 = (1918) 

M. W. N. 555. See also 42 Mad, 668. A person 
without instituting a suit under S. 92 cannot seek 
to oust from possession persons who claim to 
hold as trustees. A Court can appoint a muta- 
valli to fill up a vacancy in the office. 29 I. C. 
849 = 18 M. L. T. 48; 18 M. L. T. 515 = 19 I. C. 
740 = 25 M. L. J. 273. Removal of trastee, grounds 
for — De facto trustee — Long management— No 
misconduct — Scheme — Additional trustee when 
appointed. 48 I. C. 833 = (1918) M. W. N. 786. 
Suit to remove defendant — Pandara Sannidhi and 
to frame scheme — Death of the defendant — 
Cause of action in respect of framing of scheme 
if survives. See A. I. R. 1926 Mad. 162. 

ALIENATION OF TRUST PROPERTY.— A de 
claration regarding the validity of an alienation 
by a trustee comes within S. 92 (A) 20 A. L. J. 

457 =44 A. 622. See also 26 L. \V. 274 = A. I. R. 
1927 Mad. 886. The transferee of a wakf 
property who is made a party to a suit under 
S. 92 is bound by decision in the suit and 
is barred from going behind it, in a sub- 
sequent suit. 33 All. 752 = 1 1 1. C. 218 ; 23 C.W. 

N. 1 15. Suits against strangers to a trust whe- 
ther alienees from trustee or trespassers are not 
governed by S. 92. 40 Mad. 212 =3t MX. J. 777. 
A. I. R. 1926 M. 28o = (i926) M. W. N. 117=92 
I. C. 823 = 50 M. L. J. 42. The expression 
“ granting further or more relief ” must be read 
along with the specified reliefs and those that 
should be granted under this clause should be of 
the character as those expressly mentioned. 40 
Mad. 212 = 31 M. L. J. 777. 

ABATEMENT OF SCHEME SUIT— A suit under 
this section is prosecuted by individuals not for 
their own interest but as representing general 
public and so it does not abate on the death of 
the original plaintiffs. 48 Cal. 493 = 62 I. C. 737 
(P. C.). S. 92 is not mandatory but is permissive 
and directory. It is necessary for the continu- 
ance of the suit that there should be at least two 
plaintiffs, 37 All. 296 = 28 I. C. 681. Scheme 
suit — Death of defendant if suit abates. 91 I. C. 
106 ; A. 1. R. 1926 Mad. 162. 

AMENDMENT of PLAINT. — The sanction of 
the Advocate-General is equally a condition pre- 
cedent to the amendment of the plaint especially 
where such amendment relates to a cause of 
action arising after the institution of the suit and 
fresh parties are added in consequence, with a 
claim for fresh reliefs against them. 36 Bom. 168 
= 11 I. C. 726. The phrase “Any other Court 
empowered in that behalf by the Local Govern- 
ment ” in S.92, probably refers to Courts such as 
the Subordinate Judge’s Courts. 62 I. C. 115 = 48 
Cal. 53. But see 22 I. C. 951 =18 C. W. N. 612 
A notification by a Local Government em- 
powering a Sub-Judge to try a particular suit 
pending before the District Judge is not one con- 
templated by S.92. 39 Cal. 146 = 13 I. C. 243. 
See also 31 I. C. 397- 

Parties TO Suit.— T he alienee of the trust 
property for the breach of which a mutwalli is 
sued under S. 92 may be made a party. 32 I. C. 
801=42 Cal. 1135. See also 47 I. C. 111=28 
C. L. J. 4 ; 35 Bom. 470*12 I. C. 30. It is 
doubtful whether alienees or trespassers on trust 
property can be joined as parties to a suit under 
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that behalf by the Local Government within the local limits oi whose jurisdiction the 
whole or any part of the subject-matter of the trust is situate to obtain a decree — 

(а) removing any trustee ; 

(б) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

( d ) directing accounts and inquiries ; 

(e) declaring what proportion of the trust-property or of the interest therein 
shall be allocated to any particular object of the trust ; 

(/) authorizing the whole or any part of the trust-property to be let, sold, 
mortgaged or exchanged ; 

( g ) setting a scheme ; or 

(h) granting such further or other relief as the nature of the case may 

require. 

(2) Save as provided by the Religious Endowments Act, 1863, no suit claiming 
any of the reliefs specified in sub-section (1) shall be instituted in respect of any such 
trust as is therein referred to except in conformity with the provisions of that sub-section. 


S. 92. 33 I. C. 45 = 38 Mad. 1064 ; 28 M. L. J. 

326 ; and also see 27 M. L. J. 266. Beneficiaries 
can sue trustees for encroachments made by 
them. 101 I. C. 744 = A. I. R. 1927 All. 518. A 
relief against strangers for recovery of possession 
of properties in their hands cannot be granted 
under S. 92 and hence they must be struck off the 
record. 27 M. L. J. 266 = 251.0.794. But see 
102 I. C. 74 = A. I. R. 1927 Mad. 710 = 53 M. L. 
J. 183. In a suit for framing a scheme for a 
public charity, the persons who bona fide allege 
to be trustees thereto, should be made parties, 
otherwise their rights would be lost if a scheme 
were framed 50 I. C. 58. (36 M. 364 Ref.) 

addition of parties.— in a suit for the 
protection of a trust under S. 92 the Court has 
power under O. 1, R 10 to add parties for the 
effectual adjudication of questions relating to 
administration of the trusts. 43 Mad. 707=38 M. 
L. J. 201. Court can add other worshippers if 
the suit is not properly prosecuted. 13 I.C. 232 = 
10 M. L. T. 514. Under S. 92 a suit may be 
brought by the Advocate-General himself or by 
two worshippers to whom he has given his con- 
sent in writing to sue or by the Advocate-General 
in conjunction with those persons. The right of 
each to sue in his own name is not inclusive of 
the right of the other. 43 Mad. 707=38 M. L. J. 
201. No consent from Advocate-General is neces- 
sary to be added as defendants. Plaintiffs no 
doubt do. 5 Rang. 263 = 103 I. C. 261 =A I. R. 
1927 Rang. 180. 

RIGHT OF SUIT.— “Interest” — A decree obtain- 
ed in a suit under S.5 of the Religious Endowments 
Act does not bar a suit under S. 92 of the Code. 
63 I. C. 418. A suit relating to a public trust is 
not maintainable without the Advocate-General's 
permission unless the plaintiff has special claim 
or interest. 35 I. C. 846. The fact that the 
plaintiffs belong to the family of the founder and 
are entitled to succeed to the properties thereof 
under certain contingencies would naturally give 
them an “ interest ” so as to enable them to bring 
a suit under S. 92. 681. C. 631 =41 M. L. J. 20 

(42 M. 360, Dist.) Residents of the locality in 
which a choultry is situated and members of the 
community for whose benefit the choultry was 


founded have a sufficient “ interest ” therein 
within S. 92 to institute a suit. 35 M. L. J. 661. 
A member of a church need not sue by virtue of 
an office. 39 Mad. 1056 = 30 M. L. J. 423. The 
section protects the right of the public and does 
not take away private rights ; it should not be 
used to deprive individuals, whose rights have 
been infringed, of their remedy 19 I. C. 740 = 
25 M. L. J. 373. A suit by paities to a scheme 
suit to establish a private right which may 
interfere with the scheme settled is not maintain- 
able. 9 N. L. J. 45 = 94 I- C. 326 = A. I. R. j 926 
Nag. 326. A Hindu entitled to worship in a 
temple has an “ interest ” in it ; the section does 
not require a “ direct ” interest. 24 I. C. 712. 
Right to sue— Bad for want of requisite interest 
on the part of one of the plaintiffs — Subsequent 
addition of other persons having requisite 
interest — Effect of. 43 Mad. 720 = 38 M. L. J. 

504. 

APPEAL.— When a suit filed with the consent 
of the Advocate-General at the instance of 
relators is dismissed, and the Advocate-General 
does not think fit to appeal, the relators cannot 
file an appeal on their own account. 9 Bom.L.R. 
996. When the suit is dismissed all the plaintiffs 
together must appeal. 100 I. C. 838 = A. I. R. 
1927 Lah. 382. Poweis given under scheme — 
Order in exercise of their powers — Whether 
appealable. 92 I. C. 556 = A. I. R. 1926 Mad. 
130. 

COMPROMISE OK SUIT.— A suit under S. 92 
cannot be compromised if it is proved that the 
endowment is a public one and where the ques- 
tion whether the endowment is public or not is 
still in dispute, there cannot be a lawful agree- 
ment and it cannot be said to be proved to the 
satisfaction of the Court that the suit had been 
adjusted by a lawful agreement so long as such a 
controversy exists. 26 I. C. 360 = 18 C. W. N. 
1264. A Court should not sanction a compromise 
of a suit under S. 92 under which any portion of 
the trust properties is given to any of the parties. 
47 I. C. 61 1 =37 M. L. j. 489. 

Clause (2).— Clause is mandatory. 7 Pat. L- 
T. 4 = A I. R. 1925 Pat. 544. 
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93. [S. 539, lait para.] The powers conferred by sections 91 and 92 on the 

Advocate-General may, outside the Presidency- towns, be, 
Exercise pf powers of Advo- t he p rev i ous sanction 1 of the Local Government, 

cate- enera ou si e resi* exerc i sec j a j so by the Collector or by such officer as the 

Local Government may appoint in this behalf. 


dency-towns. 


PART VI. 

Supplemental Proceedings. 

94. In order to prevent the ends of justice from 
Supplemental proceedings, ^eing defeated the Court may, if it is so prescribed, — 

(#) issue a warrant to arrest the defendant and bring him before the Court to 
•show cause why he should not give security for his appearance, and if he fails to com- 
ply with any order for security commit him to the civil prison ; 

(h) direct the defendant to furnish security to produce any property belonging 
to him and to place the same at the disposal of the Court or order the attachment of 
any property ; 

(c) grant a temporary injunction and in case of disobedience commit the per- 
son guilty thereof to the civil prison and order that his property be attached and 
sold ; 

( d ) appoint a receiver of any property and enforce the performance of his 
duties by attaching and selling his property ; 

( e ) make such other interlocutory orders as may appear to the Court to be just 
and convenient. 

95. [Ss. 491, 497 ] (1) Where, in any suit in which 
Compensation for obtaining an arrest or attachment has been effected or a 

tion on insufficient grounds. temporary injunction granted under the last preceding 

section, — 


Sec. 93. — 1 For notification by the Govern- 
ment of Eastern Bengal and Assam, see E. B. and 
A. Gazette, 1909, Pt. I, p. 392. 

Sec. 94. — Court has not got wider powers under 
this section in the matter of granting temporary 
injunctions than those conferred by O. 39, R. 1. 
23 L. W. 85=92 I. C. 615 = A. I. R. 1926 Mad. 
258. A Civil Court has no jurisdiction to issue 
an injunction to a party to a proceeding under 
S. 40 of the B. T, Act restraining him from pro- 
ceeding further with an application made by him 
under that section to a Revenue Court. 5 Pat. 
I.. J. 76 =53 I. C. 37 - 1919 Pat. 461. An order 
directing the furnishing of securities and submis- 
sion of accounts passed on an application for the 
issue of temporary injunction is one under S. 94 
(e). 17 I- C. 361 = 17 C. W. N. 318. 

Sec. 95. Right to apply for Compensa- 
tion. — A defendant can apply for compensation 
whether process is served on him or not. 15 B. 
160 = 26 I. C. 369. The application can be made 
only to the Court which disposes of the case. 
3 W. R. Mis. 28 ; and a Court of Small Causes 
can award compensation. 26 M. 504. The Court 
cannot of its own motion grant compensation. 
26 M. 494* Compensation can be given even when 
the suit is withdrawn. 15 B. 160. 

ORDER FOR COMPENSATION —It is doubtful 
if an award of compensation can be made in a 
case where the order of injunction was passed 
after hearing both the parties and it was found 
there was sufficient grounds for making it. 17 L. 
W. 150 = 1923 Mad. 352. The proper stage for 
making such an application would be only when 
the suit is heard and until then, it would be pre- 
mature. ( Ibid .) An order for compensation is one 


independent of decree, although it sets off the 
compensation as against the decreed amount. 
21 I. C. 756. A compensation may be given for 
improperly obtaining a temporary attachment 
though the same is set aside on notice. 49 I. C. 
86 -9 L. W. 69. 

PRESUMPTION.— It must be presumed that the 
Court granted the application for arrest or attach- 
ment upon sufficient grounds, unless the contrary 
is proved. 18 W. R. 450. 

PROOF, — Damages can be awarded only when 
it appears to the Court deciding the 6uit, that 
there was no probable ground for instituting it. 
13 M. L. J 70. Plaintiff must prove want of 
reasonable and probable cause in a suit for 
damages for attachment before judgment and 
malice. Malice is any improper or indirect motive, 
no hatred or enmity is necessary. 35 Mad. 
598 = 21 M. L. J. 10.52 ; see also q I. C. 60 = 13 
O. C. 357- He is a trespasser and is responsible 
for all damages though he may have acted 
innocently and mistakenly. 12 I. C. 26 = 4 Bur. 
L.T, 220. To justify an attachment before judg- 
ment it is not enough that the defendant is in 
straightened circumstances but it must be proved 
that he was actually about to dispose of his pro- 
perty. 49 I.C. 86 = 9 L.W. 69. 

Damages, extent of. — The litigation and 
delay, and also every depreciation of the goods, 
by any immediate fall in the market, are the 
natural and necessary consequences of the credi- 
tor’s unlawful act. 17 C. 436. For wrongful 
attachment the decree-holder moving the Court 
is responsible for any loss suffered by the person 
whose goods are wrongfully attached. 12 I.C. 
26** 4 Bur. L.T. 220. Expense or injury in S. 95 
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(а) it appears to the Court that such artest, attachment or injunction was applied 
for on insufficient grounds, or 

(б) the suit of the plaintiff fails and it appears to the Court that there was no- 
reasonable or probable ground for instituting the same, 

the defendant may apply to the Court, and the Court may, upon such application, 
award against the plaintiff by its order such amount, not exceeding one thousand 
rupees, as it deems a reasonable compensation to the defendant for the expense or 
injury caused to him : 

Provided that a Court shall not award, under this section, an amount exceeding 
the limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any suit for compen- 
sation in respect of such arrest, attachment or injunction. 

PART VII. 

Appeals. 

Appeals from Original Decrees . 

96. [S. 540 ] ( 1) Save where otherwise expressly provided in the body of 

. this Code or by any other law for the time being in force* 

Appeal rom ongma ecree. an ap p ea i s h a ll y ie f rom ever y decree passed by any Court 

exercising original jurisdiction to the Court authorized to hear appeals from the deci- 
sions of such Court. 

(2) An appeal may lie from an original decree passed ex parte . 

(3) No appeal shall lie from a decree passed by the Court with the consent of 

parties. 


for wrongful arrest includes also general damages 
such as damages for injury to reputation or 
humiliation. No special procedure is necessary 
for wrongful arrest. 3 L.W. 30 = 32 I.C. 392.* 

RIGHT ok Suit. — A claim for compensation 
for wrongful attachment of property before judg- 
ment made in a counter-affidavit disputing the 
propriety of the interim order, is no bar to a suit 
for damages. 38 M.L.J. 324. Suit for damages, 
if can be maintained against a defendant for 
obtaining maliciously and without reasonable 
cause a perpetual injunction wffiich was dissolved 
on appeal. 42 Cal. 550 = 18 C.W.N. 1189 = 21 
C.L.J. 68 ( 1 3 W.R. 305, doubted). See contra 

30 C. W.N. 465 ~94 I.C. 444 = A. I. R. 1926 Cal. 
757 - 

APPEAL. — An appeal will now lie from an 
order granting compensation. 28 A. 81; 24 M. 
62 or refusing compensation. 25 M.L. T. 46 = 
49 I.C. 86=9 L.W. 69. An order of a Divisional 
Court under S. 95 refusing an order of the court 
of first instance is an appellate order under S. 
104(9) and is not appealable. 11 I.C. 917 = 4 
Bur. L.T. 204. An order under S. 95, C.P. 
Code, passed by a Small Cause Court dismissing 
an interim attachment issued by itself is valid 
and such an order cannot be questioned on 
appeal. 26 I.C. 359. 

Sec. 96 . RIGHT OF Appeal.— T here is no 
right of appeal unless it is conferred by statute. 
11 M. 26= 14 LA. 160 (P.C.) ; 40 C. 21 =39 I.A. 
197, 200 (P.C.) ; 28 A. 549 ; in express words 20 
B. 803 = 43 C. 857=20 C.W.N. 594. An agree* 
ment not to appeal if for consideration and is 
otherwise good is valid and enforceable. 14 
M.I.A. 204 ; 8 C. 455 ; 1 A. 267 (F.B.). 

Sub 8ec. ( 3 ) Consent decrees are not appeal- 
able. 43 C. 85. But they can be set aside for 
4 roper grounds by a separate suit. 15 B. 594. 


SCOPE OF SECTION.— The new Code 
does not deprive the litigant of the right of ap- 
peal which he had under the old Code even 
though such right could not be exercised imme- 
diately on the introduction of the new Code. 9 
I.C. 937=21 M.L.J. 631. Finding of fact of 
Original Side Judge of High Court are generally 
accepted. 20 S.L.R. 295. See also 97 I.C. 505 
= A,I.R. 1926 Sind 216. 

Application of Section, Sub-Cl. (3).— S. 
96 (3) applies only to suits and not to proceed - 
ings in execution. 4 Pat. L.T. 735 = 1924 P. 346. 

WHO CAN Appeal. — A party cannot appeal 
against a decision in his favour on the ground 
that one of the findings is against him. 24 I.C. 
36. See also 2 L.W. 101 = 27 I.C. 861 ; 3 A. 152 
(F B.). If a decree is upon the face of it, entirely 
in favour of a party to the suit, he cannot ap- 
peal. 7 A. 606 (F.B.). An adverse finding 
against any single issue or issues is not appeala- 
ble unless such finding is incorporated in the 
decree. 6 M.L.J. 87. See also 44 I.C. 723. An 
appeal is not maintainable against opinions in a 
judgment when the decree is in favour of a party. 
51 I.C. 622. When a suit is dismissed for want 
of cause of action there cannot be an appeal by 
defendant on a finding. 20 C.W.N. 1354. Not- 
withstanding a suit is dismissed, a defendant has^ 
a right of appeal and for that purpose it is open 
to the parties to go behind the decree and see 
really what the adjudication is, 21 I.C. 15 = 
25 M.L.J.. 379. Also sec 52 I.C. 34-36 M.L.J, 
641. If a person who ought not to have been 
made a defendant is impleaded as such, he can- 
not appeal. No person has a right of appeal 
from a decision unless his interest is prejudici- 
ally affected by it. 41 I.C. 468. A defendant 
has a right of appeal even if the suit has been 
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91 . Where any party aggrieved by a preliminary decree passed after the 
commencement of this Code does not appeal ' from such 
, Ai:>pe ^' 1 _ de ?L® e decree he shall be precluded from disputing its cor- 

liminary decree. rectness m any appeal which may be preferred from the 

final decree. 


dismissed against him, if he is aggrieved by the 
decree. 30 M. 447 ; 9 C.W.N. 584. Any plaintiff 
or a defendant has a right to appeal without the 
concurrence of the other parties to the suit, 22 
B, 718, The representative of a deceased person 
can appeal from the decree although he may not 
have been brought on the record, 12 M.L.J. 435, 
EX PARTE DECREE. — A defendant against 
Whom a decree has been passed ex parte , and 
who has not adopted the procedure provided by 

0. 9, R. 13 can appeal from such decree under 

the general provisions of this section. 9 M. 445. 
Appealability of order under O. 17, R 3. 6 Bur. 

L. J. 77. 

RES J UDICATA.— a finding upon a point neces- 
sarily arising in the case operates as res ludicata 
between the parties and the aggrieved party can 
prefer an appeal against the finding although the 
decree is in his favour. 40 I. C. 771 (7 A. 606 
- II C. 301, P. C.). See also 44 I. C. 723. 

CONSENT DECREE. — Serious and substantial 
injustice to the party must be shown to result 
from letting the order stand which was made by 
the consent of the pleader under a mistake of 
fact. 46 M. L. J. 160=1923 P. C. 184 (P. C.). 
No appeal lies from an order made by consent of 
parties especially if the appellant has derived 
some benefit under it. 57 I. C. 70 = 30 C. L. J. 
231 J 34 I. C. 186 = 20 C. W. N. 752 See also 91 

1. C. 294 as A. I. R. 1926 Bom. 39. No appeal 
lies against an order of dismissal of a suit under 

0. 23, R. 3 of the C.P.C. 34 I. C. 186 = 20 C.W. 
N. 752. A decree under O. 23, R. 3 can be pass- 
ed only after there has been an order that the 
compromise be recorded. 33 I. 0.769=43 Cal. 
£5. A person who is not a party to the compro- 
mise though a party to suit can appeal against 
the compromise decree which binds only those 
who are parties to the compromise. 22 C. L. J. 
333 =20 C. W. N. 178. But see 91 I. C. 620 = A. 

1. R. 1926 Cal. 512. A consent decree in a parti- 
tion suit as between some of the parties is not 
binding on any of the parties. 27 I. C. 242. An 
appeal lies against a decree passed on compro- 
mise entered into by a vakil without reference to 
his client. 41 Mad. 233 = 41 I. C. 429 (23 M- L. 
J. 381, Dist.; 21 M. 274, Foil.), An order direct- 
ing the appointment of a Commissioner with the 
consent of parties does not come under cl. (3) of 
the section. 30 l. C. 357 *=29 M. L. J. 219 ; 27 

M. L. J. 173 = 1 L.W. 541. The fact that defen- 
dant does not raise any objection to a particular 
relief cannot make the decree a consent decree 
when the reli?f is eventually decreed. 49 I. C. 
840 = 15 N. L. R. 39, 

WAIVER. — Where the plea of limitation is 
waived though the suit is time-barred, the decree 
following is a consent decree and thus not appeal - 
able. 39 M. L. J. 68 = 24 C. W. N. 1055^47 I. A. 
200 (P. C.). Agreement to abide by decision of 
Court — Appeal if lies. A. I. R. 1926 All. <,0. 

DECREE ON Appeal. — A n appeal being a 
continuation of the original proceeding, the Ap. 
pell ate Court’s decree is the decree in the suit. 


30 M. L. 1.379 = 33 I.C. 9. 

See. 97. Preliminary and Final De- 
crees. — Where a final decree is passed no ap- 
peal will lie against a preliminary decree. But 
the Court may allow the appeal to be amended 
so as to convert it into one against the final 
decree. 33C.L.J. 414 = 25 C.W.N. 776 = 48 Cal. 
1036; see also A.I.R. 1928 Lah. 73. 

Practice and Procedure.— It is a salu- 
tary rule that where the issue is simple and 
straightforward and the only question is which 
set of witnesses is to be believed the findings of 
fact of the Trial Judge should not be lightly 
disregarded. 3* C.L.J. 384 = 25 C.W.N. 779 = 
49 Cal. 132. If the competency of an appeal is 
in question the appellant must establish that he 
has a right of appeal, for a right of appeal is 
not a natural right but must be given by express 
rules of statute. 43 Cal. 857=20 C.W.N. 594. 
Small Cause Suit tried on the original side — 
Appeal from decree. 51 I.C. 967. An appeal 
lies from a decree in a suit transferred from the 
Small Cause Court to the original side under S. 
23 of the Prov. Sm. C. C. Act and the Appellate 
Court can remand the suit. 45 I.C. 645. 

FORUM OF Appeal.— T ransfer of venue. 26 I 
C. 519=37 Mad. 477. Where on withdrawal of 
a cltiim against some defendants a decree is 
passed which makes the defendants liable for 
their own costs, an appeal does lie. 18 M.L.T. 
460 = 31 I.C. 312. 

PRELIMINARY DECREE, WHAT IS.— The 
C.P. Code makes no provision for something 
which is neither a decree nor an order, not any- 
thing which is both ; nor does it provide that one 
adjudication by the Court can be resolved into 
diverse elements, some of which are decress and 
some orders. The question is one of substance, 
whether an adjudication is a decree or an order. 
42 Cal. 914 = 42 t. A. 91 (P. C.;. Though no 
appeal against the final decree is preferred it is no 
reason for not hearing the appeal against the pre- 
liminary decree in a suit for partition. 36 All. 
532 = 12 A. L. J. 876. If an appeal from prelimi- 
nary decree succeeds, the final decree passed later 
on falls to the ground. 34 All. 493 ; 36 All. 532 ; 
48 I. C. 7 = 35 M. 1- J- 361. The passing of a 
final decree, whether precludes a party from 
preferring an appeal against the preliminary 
decree. 37 Mad. 455^22 M. L. J. 317 ; 16 I, C. 
380 = 24 M. L. J. 190. The right to appeal lies 
only from a preliminary decree and not from a 
preliminary finding in a suit directing accounts to 
be taken. 38 Bom. 331 ; 59 Bom. 339 (F. B.). 
Where there is only a preliminary finding and no 
decree is drawn up, there is no preliminary decree 
and no appeal under S. 97. 37 Bom. 480 ; 37 Bom. 
60. The Legislature in enacting S. 97 intended 
to prevent preliminary questions being raised in 
the form of an appeal after a case has been 
decided upon the merits. 36 Bom. 536. Effect 
of passing of final decree after filing of appeal 
from preliminary decree. See 92 I.C. 545= A.I.R. 
1926 Horn. 43. An appeal filed against a preli- 
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98. [S. 575 ] (,) 

Decision where appeal heard 
by two or more Judges. 


Where an appeal is heard by a Bench of two or more 
Judges, the appeal shall be decided in accordance with 
the opinion of such Judges or of the majority (if any) of 
such Judges. 


(2) Where there is no such majority which concurs in a judgment varying or 
reversing the decree appealed from such decree shall be confirmed : 


Provided that where the Bench hearing the appeal is composed of two Judges 
belonging to a Court consisting of more than two Judges, and the Judges composing 
the Bench differ in opinion on a point of law, they may state the point of law upon 
which they differ and the appeal shall then be heard upon that point only by one or 
more of the other judges, and such point shall be decided according to the opinion of 
the majority (if any) of the Judges who have heard the appeal, including those who 
first heard it. 


[S. 578.] No decree shall be reversed or substantially varied rci *ha 
any case be remanded, in appeal on account of any 
misjoinder of parties or causes of action or any error, 
defect or irregularity in any proceedings in the suit* 
not affecting the merits of the case or the jurisdiction of 
the Court. 


99. 


No decree to be reversed or 
modified for error or irregula- 
rity not affecting merits or 
jurisdiction. 


minary decree can be heard though final decree 
made after the appeal was passed and lodged, is 
not appealed against. 33 I.C. 59 = 19 C.W.N. 

1 132. An appeal against a preliminary decree is 
not maintainable unless there is also an appeal 
against the final decree passed subsequent to the 
preliminary decree by the Court below. 71 I.C. 
290 (40 C. 1036, referred to). 91 I.C. 358 = 
A.I.R. 1926 Cal. 557 - An appeal against the 
preliminary decree after the final decree is 
passed but before it is signed is not incompetent, 
as no copy can be got for the final decree until 
it is signed and drawn up and the only appeable 
decree is the preliminary decree. 46 I C. 802 = 
22 C. W. N. 831 (30 I. C. 321, Foil.). The 
order remanding after settling certain issues is a 
preliminary decree and must be appealed. 32 
I.C. 866 = 20 C.W.N. 43. Where before the 
filing of an appeal against a preliminary decree, 
a final decree was passed and no appeal was pre- 
ferred against the final decree, there is no appeal 
against the preliminary decree. 27 I.C. 135-20 
C.W.N. 231 (18 C.L.J, 321, Foil.); 30 I.C. 321 
= 22 C. L. J. 90. Under the old Code, objec- 
tions to a preliminary decree could be taken in 
an appeal against the final decree, without 
appealing from the preliminary decree. 24 
I.C. 18 = 21 C.L.J. 459. A final decree, passed 
before the appeal from the preliminary 
decree must be brought to the Appellate 
Court’s notice, otherwise the Appellate Court’s 
decree supersedes the final decree also. 17 C.W. 
N. 868 = 18 C. L. J. 209 (36 Cal. 672 ; 6 C. L. J. 
347 ; 32 Cal. 1023 ; 32 All. 225, Dist.; 3 Cal. 20, 
Foil.). See also 20 I.C. 576 = 18 C. L. J. 214 ; 21 

I. C. 510-18 C. L. J. 223 ; 21 I. C\ 516 = 18 C L. 

J. 321. Appeal from preliminary decree cannot 
be treated as one against the final decree also. 
74 I.C. 485. 

Sec. 98 . Scope and Application of Sec- 
tion.— Where a bench of two Judges differ, S. 98 
regulates the decision of the appeal if it is from 
a subordinate Court under the Code or any local 
or special statute and in all other cases the deci- 
sion id governed by the Letters Patent. 27 Punj. 
L, R. 50=8 Lah. L. J. 13*93 I. C. 344*7 Lah. 
179 = A. I. R. 1926 Lah. 65. (AL 2 ?. — There is no 


difference of procedure after the recent amend- 
ment of the Letters Patent.) Where two Judges 
of a Division Bench differ on a point of law and 
refer the matter to a third Judge, the latter must 
confine his opinion to the specific point, and not 
dispose of the case de novo on the merits. 35 All. 
487=40 I. A. 182 (P. C.). Under the old Code 
when two judges differed, the whole appeal was 
referred to a third Judge, but under the new Code 
it is only the point of law that has to be referred. 
14 C.L.J 552=39 C. 353 = i 6 C.W.N. 817! 
Under the proviso to the section reference can 
be made only when there is a difference on a 
question of law and not on fact. 17 Cal. 3. 
Letters Patent, Cl. 36 and not S. 98, C. P. C.[ 
governs the procedure in cases of difference of 
opinion in revision cases 18 M.L.T. 591 ~ 32 I.C. 
330 = 17 Cr.L.J. 42. The procedure when Judges 
differ on second appeals from mofus«il is gov- 
erned by S. 98, C.P.C., and not by Cl. 36, Let- 
ters Patent, 43 Bom. 433 = 21 Bom. L.R. 157 
(F.B.) (3B. 204; 10 C. 814; 25 M. 555 ; 22 
M. 68 ; 11 A. 176 (F.B.). Rel.). See also 91 j.C. 
897=A.I.R. 1926 Cal. 121 ; 30 C.W.N. 1011 = 
97 I.C. 236 = A.I.R. 1926 Cal. 1211. Reference 
to a third Judge— Third Judge deciding case on 
another point — Procedure. 26 C.W.N. 985 = 
1922 C. 544. If the Appellate Court judges 
agree that a part of the lower Court’s judgment 
is erroneous, that part must be reversed, and if 
as to rest the judges are equally divided, it is 
deemed as confirmed. 71 I.C. 965 = 22 C.L.J. 
525 (11 A. 17656 B.L.R. 131, Dist.) 5 A.I.R, 
1928 Mad. 180 ; but see 27 Punj.L.R. 50 = 8 Lah. 
L.J. 13=93 I C. 344 = 7 Lah. 179 = A.I.R. 1926 
Lah. 65. Judges differing on a question of law 
— Decision to be arrived at with reservation of 
point of law. 22 I.C 383 = 18 C.W.N. 33. 
Wherein an appeal under the Land Acquisition 
Act the judges composing a Division Bench 
differ as to the amount of additional compensa- 
tion the award of the Lower Court should be 
confirmed under S. 98. 41 Mad. 943=35 M.L.J. 
1 ro. 

Sec. 99 . Scope and application of 

Section.— T he section applies only to errors or 
defects or irregularities in the suit or proceedings 
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out of which the appeal then being heard arisen, 
and not to previous suits or proceedings which 
have come to an end. 23 A. 409, (500). Applica- 
bility to appeal under S. 142, Cal. M Act. 31 C. 
W. N. 1040, The best test to ascertain 
whether an erroneous interlocutory order has 
affected the ultimate decision on the merits is to 
see whether the Court would have come to the 
same decision had the erroneous order not been 
passed, 2 C. L. R. 257. 

JURISDICTION.— The term ‘‘jurisdiction” 
is used in the sense of pecuniary or local juris- 
diction or jurisdictions relating to the subject- 
matter of the suit. 28 C. 324 ; S C. L, J. 71 ; 5 
C. L. J. 329. The word ** jurisdiction ” in S. 99 
judged from the point of view of locality, pecu- 
niary value or the subject-matter of a suit means 
competency to try. 10 I. C. 731 -/ N. L. R. 33. 
Whether non-compliance with S. 147-A of the 

B. T. Act amounts to want of jurisdiction, see 43 

C. L.J. 24. Jurisdiction is that of the trial Court. 
93 I C. 93S = A: I. R. 1926 Lah. 402. When 
there is a want of jurisdiction Appellate Court will 
interfere even if there is no miscarriage of justice, 
95 I. C. 406 = A. I. R. 1926 All. 650, 

MISJOINDER. — The words “ any misjoinder of 
parties or causes of action ” have been inserted 
to supersede the rulings in 27 M. 80 ; 24 C. 540 ; 
15 A. 380. Misjoinder —Joinder of different ten- 
ants in suit for enhancement of rent. 23 C. W. 

N. 945=30 C. JL. J. 140. An objection as to 
misjoinder cannot be taken for the first time on 
appeal, especially when the suit is decided on the 
amendments in the first Court. 17 I. C. 97. 
Misjoinder of causes of action when interference 
by High Court proper. See 13 I.C. 788 = 22 
M.L.J. 225. Whether misjoinder in S. 99, C.P.C., 
includes non joinder. 44 M.L.J. 249 --1923 Mad. 
337. Objections as to non-joinder— Procedure — 
Lawfully stated. 42 M. L. J. 133 = 1922 Mad. 
317 * 

ILLUSTRATIVE Cases. — D ecree passed can- 
not be reversed simply because it was passed with- 
out hearing arguments. • 93 I.C 291. An order 
adding parties to a case is not one affecting the 
merits. 3 B. L. R. (O.C.) 1 1 3. As to decree 

passed without hearing arguments, see 13 

O. L.J. 473. The joinder of an unnecessary 
party in a mortgage suit does not involve its dis- 
missal but is a mere irregularity. 52 I.C. 105, 
Striking out names from the plaint and amend- 
ing issues are not errors affecting the merits of 
the case. 4 B.L.R. (O.C.) 97. See 9 A. 508 and 
14 C. 159. The defendant could not object to the 
frame of the plaint in appeal, where it stated all 
the facts fully and did not in fact mislead the 
defendant. 34 I.C. 704 = 12 N.L.R. 90. An 
objection that there cannot be a decision in a 
partition suit of rights subordinate to that of the 
co-sharers cannot be gone into for the first time in 
appeal. 63 I.C. 161 =33 C.L.J. 317. An error in 
the valuation of the claim is not one which 
affects the merits of the case. 1 Bom. H.C.R. 
163. Set off — Court-fee not paid — Objection in 
appeal — Interference. 19 I.C. 918 = 17 C.L.J. 
305 (F. B.). Form of an issue throwing onus 
on the wrong party, is not a ground in appeal 
lor setting aside the decree provided the 
parties were not misled and the evidence 
filly gone into. 17 C. L. J. 38 = 17 C. W. N. 
280. Where the plaintiff in disregard of 


the provisions of the Code has united in the 
same suit not merely several causes of action, 
but several suits against separate defendants 
with the result that litigation was conducted 
as though the defendants were a community with 
common interests, the procedure though highly 
irregular, nevertheless prevents the landlord from 
objecting to the use of evidence given in the 
case of some tenants as evidence in favour of all 
the parties. 43 Mad, 567=47.1. A. 76=38 M.L. 
J. 476 (P.C.) (On appeal from 24 M. L. J. 571). 
The deposition of a handwriting expert signed by 
him and admitted in evidence does not vitiate the 
trial though it is not signed by the Judge. 68 I. 
C. 664 = 1923 Nag 7(1). The exclusion of evi- 
dence in the lower Court is not sufficient ground 
for reversing that Court’s decision, unless the 
Appellate Court comes to the conclusion that the 
evidence referred, if it had been received, ought 
to have varied the decision. 8 B. 408. Error in 
rejecting documents already admitted by the pre- 
decessor of the judge is not one affecting the 
merits. 13 B. 449. The second Appellate Court 
cannot set aside the decree of the fiist Appellate 
Court on the ground of improper admission of 
additional evidence unless it is satisfied that the 
decision on the merits is wrong, and that the 
additional evidence might have resulted in the 
wrong decision. 26 I. C. 50 --( 1914 J M. W. N. 
864 (36 Mad. 477, Foil.). When an unstamped 
promissory note is treated as a bond and received 
in evidence on payment of stamp duty and pen- 
alty, the receipt of such document is not an irre- 
gularity affecting the merits of the case 1 A. 
725. The omission to explain the non-production 
of a document before tendering secondary evi- 
dence is only a mere irregularity. 59 I. C. 461. 
Recording evidence in a language which is not 
the language of the Court is a mere irregularity 
which can be cured by this section. 34 C. 396. 
Also the disposing of a suit on a Sunday. 29 A. 
562. If the power of attorney, on the strength 
of which a suit is instituted is defective as 
when it is a .special and not a general power, 
there is merely an irregularity in proceedings 
not effecting the merits of the case. 24 Bom. 
L. R. 1302=47 B. 227. Where the plaintiff 
filed the plaint through an agent and did 
not even sign the plaint, and there was no 
power of attorney on the record and no expla- 
nation was apparently obtained for her failure to 
sign the plaint and no objection however appear- 
ed to have been taken. Held , S.99 of the C.P.C., 
applies to the case, 1 Rang. 42 = 1923 Rang. 206. 
Defect of signature does not justify reversal of 
the decree. 59 I. C. 282 = 1 PaL L. T. 647. Defect 
in signing of plaint can be remedied in appellate 
court. 104 I. C. 747. Irregularity in signing 
Vakalatnama is only formal. 74 I. C. 1033. 
Where the mother of a minor refuses to act as 
guardian, the Court ought to appoint one of its 
officers as guardian ad litem. An omission to 
appoint one is a serious defect not curable by 
S. 99. 62 I. C. 464 = 25 C. W. N. 525. Absence 
of a formal order appointing a guardian may 
sometimes be a mere irregularity. 30 I. A. 182. 
But not when the minor’s interests had been 
entirely disregarded. 29 A. 679. Where the 
order amounts impliedly to a redemption decree, 
it may be treated as such under S. 99 of the Code 
notwithstanding an irregularity n form, 26 I. C. 


S. 100] 


THE CODE OF CIVIL PROCEDURE (v OF 1908). 


aof 


100. [S. 584 ] 

Second appeal. 


Appeals from Appellate Decrees. • 

(1) Save where otherwise expressly provided in the body of 
this Code or by any other law for the time being in force, 
an appeal shall lie to the High Court from every decree 


701=10 N. L. R. 150. A remand under O. 41, 

R. 23, when the first Court decided the suit on 
the merits, is an irregularity within S. 99 not 
affecting the merits of the case. 41 Cal. 108 = 18 
C. L J. 613 (28 Cal. 324, Foil.). Where order 
passed under O. 39, Rr. 5 and 6 should have been 
passed under O. 21, R. 42, the High Court refus- 
ed to set aside as in substance* the order was 
right. 41 I. C. 89. Execution sale— Want of 
attachment in execution does not interfere with 
power of Court to sell property. 37 I. C. 964 = 
(1917) M.W.N. 89 (21 All. 31 1, Foil.). Subse- 
quent mistakes, and irregularities may be con- 
doned under this section, provided the suit has 
been instituted in such a way as to give the Court 
authority to try it. 26 B. 259. 

Sec. 100. Question of Fact— Illustrative 

CASES. — Interference with findings of fact by the 
High Court is subject to limits prescribed by 

S. 100. 46 Cal. 189 = 45 L A. 188 (P. C.). See 
for a full discussion 3 O. W. N. 645=97 I. C. 
853 = A. I. R, 1926 Oudh 578. See also 47 Cal. 
107 =37 M. L. J. 36. A finding of fact is bind- 
ing on a second Appellate Court, if the lower 
Appellate Court committed no error of law in 
arriving at the finding. 21 I. C. 251 ; 30 I. C. 
503 ; 52 I. C. 739 ; 35 I. C. 392; A. I. R. 1926 
All. 130 ; A. I. R. 1926 Nag. 192. But when 
there is (i) no evidence (12 Cal. 972), or (ii) no 
sufficient legal evidence (16 I. C. 887), or (iii) 
important evidence is ignored (103 P. L. R. 1915; 
54 M.L J. 600), or (iv) only a colourable pretence 
cf considering an evidence is made (38 I.C. 561), 
or (v) there is no honest and complete considera- 
tion, a finding of fact can be contested in second 
appeal. Otherwise it is final 18 Cal. 23 ( P.C.); 
3 I.ah. 389 ; 35 I. C. 392 (w-rorg application of 
law). Inferences of fact which are not unreason- 
able and are justified by evidence cannot be 
interfered with in second appeal. 62 I. C. 1002 
= 20 I. C. 523. See also 8 L. R. 314 (Rev.); 
96 I. C. 14= A. I. R. 1926 Oudh 522 ; 95 I. C. 
463 (0 = 130. L. J. 146. Where more than one 
inference is legally open from the evidence, the 
High Court cannot in second appeal refuse to be 
bound by that inference drawn in the Court 
below. 1923 Lah. 239 (1) ; 73 I. C. 232 ; 
46 I. C. 794 ; 21 Bom. 91 ; 74 I. C. 843. 
The High Court is not entitled to go behind 
the findings of fact of the District Judge 
w T hich did not result from the misconstruction 
of a document or the misapplication of law 
or procedure but upon the oral evidence in the 
case. 37 M. L. J. 199=52 I. C. 497 (P. C.) ; 42 
I.C. 68 = 11 Bur. L. T. 229 ; 54 Cal. 586 = 101 
I. C. 359 (*) = A. I. R. 1927 P. C. 117 = 53 
M. L. J. 1 17 (P C.). See also A. I. R. 1928 Mad. 
377. The finding of fact of a lower Appellate 
Court which proceeds on an erroneous view of 
the law, and which is inconsistent with the facts 
recited can be interfered with by the High 
Court. 44 A. 602. 95 I.C. 636 = A. I. R. 1926 
Nag. 416. Question of fact — Evidence when open 
to examination. 1 Lah. L. J. 72. A finding of fact 
arrived at on a consideration of evidence which is 

26 


inadmissible and which proceeds partly on such 
evidence can be assailed in second appeal. 64 
I.C. 929 = 2 Lah. 271 (57 I, C. 561, Foil.); 
An erroneous finding of fact is different from an 
erroi in procedure. Where there is no error or 
defect in the procedure the finding of fact by the 
Court of First Appeal is final. 63 I. C. 57c • c 0 
I. C. 885-3 lah. L. J. 86 ; 40 I. C. 772. Errone 
ous findings of fact however gross or inexcusable 
cannot be questioned in second appeal. 98 I C. 
1035 ! 99 I- C. 199 = A. I. R. 1927 Oudh 89 ; 98 
I. C. 1072 ; 99 I. C. 183 ; 103 I. C. 215 = A. I. R. 
1927 Lah. 574 ; 98 I. C. 869 = A. I. R. 1927 Mad. 
217 ; 52 M. L. J. 674 ; 99 I. C. 769 = A. I. R. 
1927 Nag. 158 ; 100 I. C. 792 ; 96 I. C. 283 (2). 
S'* als ° 92 I. C. 327. Vague finding of fact may 
be subject to question in second appeal. 37 J. C. 
27 » 40 I. C. 496. Finding of fact becoming 
irrelevant by change in law— High court can con- 
sider in second appeal, the altered aspect of the 
finding on the evidence. 96 I. C. 775= A. I. R. 
1926 All. 725. 

The following are questions of fact. 
—Grant by Government of grazing land. 36 AIL 
256. That a gift was an absolute one enuring for 
the benefit of the donees’ descendants. 4 lah. 
L. J.457. Whether a land was abandoned. 91 
I. C. 493 = A. I. R. 1926 Cal. 751. Inference of a 
lost grant from a certain set of facts 23 N.L.R. 
192 = A. I. R. 1928 Nag. 87 ; 57 I. C 350. See 
also A. I. R. 1925 Pat. 748 ; 31 I. C 501 Ques- 
tion whether building is movable or immovable 
property. L. R. 3 A. 128 = 1922 All. 45. A 
finding as to the state of mind of a person when 
he performed a certain act. 12 I. C. 730 = 8 
A. I . J. 1154. Question of bona fides . 92 I. C. 
602-A. I. R. 1925 Lah. 505; 94 I. C. 927 = 
A. I. R. 1926 Oudh 501. Care and good faith. 91 
I. C. 988. Reasonable cause in a malicious pro- 
secution. 91 I. C. 1 12 ; 28O. C. 387 = A. I. R. 

1925 Oudh 359. Wilful negligence. 24 A. I,. J. 
825=96 I.C. 1046 — A. I. R. 1926 All. 394* 
Whether a transaction, e heba was entered 
into with intent to defeat or delay creditors. 63 I. 
C. 169. The question whether a particular person 
did a certain act with a particular intention or 
not. 45 I. C. 303. Negligence of the guardian a 
litem of a minor. (1927) M.W.N. 523 = 104 I. C. 
405= A. 1. R. 1927 Mad. 668=52 M. L. J. 709 ; 
107 I. C. 702 =A. I. R. 1928 A. r6 6. But see 
(1926) M. W. N. 350 = 95 L c - 7°7 ( 0 = A.I.R. 

1926 Mad. 905. Existence of relationship of 
landlord and tenant — Presumption — Entry in re- 
cord of rights. 64 I. C. 190. Question of breach 
of contract. 4 1 ah. L. J. 317. The question of an 
implied obligation under S. 70 of the Contract 
Act. 40 Bom. 646=35 I. C. 794. Finding of 
undue influence is a finding on the merits. 40 I 
C. 215. The question whether time is or is not 
of the essence of a contract. 67 I. C. 157. Ques- 
tion of good faith under S. 14, Lim. Act. 8 L. R. 
(Rev.) 23; see also 102 I.C. 628. Question 
whether there was sufficient cause for non-pro- 
duction of evidence under O. 17 R. 1 ; 103 I, C 
301 (2). A decision of an Appellate Court upon 
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passed in appeal by any Court subordinate to a High Court, on any of the following 
grounds, namely : — 


the ordinary meaning of a word. 32 I. C. 240=* 
20 C.W.N. 584. '* Manufacture ” meaning of is 

one of fact. 4a Cai. 888. Whether one heir of 
a tenant represents other heirs. 10 I. C. 116 = 
14 C* L. J. 180. Question of plaintiff’s status 
is a finding of fact. 1923 Lah. 626. See also 97 
I. C. 570. Question whether parties follow 
Mahometan law is one of fact. 34 I. C. 219. 
The conclusion that the plaintiff was a full 
owner and not merely a dohildar is clearly a 
finding of fact and cannot be impugned in se- 
cond appeal. 1923 Lah. 611. That certain pro- 
perty is not wakf and does not belong to it is 
a finding of fact. 5 Lah. L. J. it. also the 
Question as to what lands are included in the 
permanent settlement. 100 I. C. 507 = A. I. R. 
1927 Cal. 457* Though the finding on the ques- 
tion of legitimacy is one of fact, it would not be 
upheld in second appeal, where the Lower Appel- 
late Court has ignored important pieces of 
evidence and the strong presumption of law in 
iavour of legitimacy. 60 I. C. 375. A finding 
as regards the factum of marriage between the 
parties is a finding of fact. 5 Lah. L. J. 117. 
The finding that a woman has taken to a life of 
immorality is a finding of fact. 31 I. C. 797. 
See also A. I. K. 1926 Lah. 461. Question 
whether certain persons were members of a joint 
Hindu family is a finding as to status and is one 
of fact. 67 I. C. 789-3 Lah. L. J. 552 ; 27 Punj. 

L. R. 223 =97 I. C. 817 (i)eA. I. R. 1926 Lah- 
443 but see 95 I. C. 183 = A. I. R. 1926 Nag. 389. 
A question of what constitutes exclusion from a 
joint estate may well in many cases be a question 
of law. 21 C. W. N. 1142-42 I. C. 258, Family 
arrangement — Binding nature of, is question of 
fact. 4 Lah. L. J. 40. A finding that the sub- 
sequent purchaser had notice and knew that there 
was a contract of sale with the plaintiff is cne of 
fact. 3 Lah. L, J. 447. Also whether a certain 
sum of money was necessary for personal neces- 
sities. 100 I. C. 943=8 Lah. 340 = A. I. R. 1927 
Lah. 605. Existence of antecedent death. A.I.R. 
1926 Oudh 33. Where both the Courts below 
have found that the suit lands did not from part 
of an estate so as to oust the jurisdiction of Civil 
Courts, the decision is binding on the High 
Court. 18 L. W. 324 = 75 L C. 465* Question as 
to whether oral will was executed is one of fact. 
66 1.C. 413. Genuineness of a document is a ques- 
tion of fact. 13 O. L. J. 1 76 =-91 I. C. 1046 = 
A. I. R. 1926 Oudh 257. Effect of attestation is a 
question of fact. 51 I. C. 621. Waiver is pri- 
marily and in most cases an inference form facts. 
37 Bom. 480 ; 38 I. C. 302 ; 59 I. C. 607. The 
finding that a mortgagee has never been in 
actual possession of the land, is one of fact. 67 
I. C. 152. Also whether certain persons are le- 
gal representatives. 97 I. C. 489 ; A. I. R. 1927 
Cal. 81. Whether a place is a town or village. 27 
Punj. L. R. 73 = 941.0. 127 = A. I. R. 1926 Lah. 
542. Whether a transaction is a mortgage or 
sale. 92 I. C, 42 = 26 Punj. L. .R. 799. Whether 
a mortgage is proved. 96 I. C. 253 = A. I. R. 
1926 Oudh 546. 

Question of Law— Illustrative Cases. 
— Questions of law and of fact are sometimes 
difficult to separate The proper legal effect of a 
proved fact is essentially a question of law ; so 


also is the question of admissibility of evidence 
and the question whether any evidence has been 
offered on one side or the other ; but the question 
whether the fact has been proved when evidence 
for and against has been properly admitted, is 
necessarily a pure question of fact. The High 
Court has no jurisdiction in second appeal 10 re- 
vise the evidence and set aside the decree of the 
Lower Appellate Court on the ground that it had 
applied the wrong standard of measurement to 
land of which the rent was in question. 46 Cal. 
189=51 I.C. 760. Gross negligence of guaidian is 
a question of law. A I.R. 1926 Mad. 905 =(1926) 

M. W.N. 350 also question of amount of dower 
to be paid, A. I. R. 1926 Oudh J28. The 
question whether in determining the in- 
fringement of certain legal rights the correct 
tests have been applied is a pure question of law. 
42 Cal. 46 = 27 M. L. J. 1 1 7 . The meaning of 
words is a question of fact in all classes ; the 
effect of the words is a question of law. 75 I.C. 
686 = 1923 A. 337 ; 46 I. C. 794. Also 4 O. W. 

N. 1229 ; A. I. R. 1926 Lah. 21 ; A. I. R. 1926 

Oudh 260 ; A. I. R. 1926 All. 46c. A Court of 
second appeal is not bound to entertain a ques- 
tion of law* raised for the first time before it. It 
can however take the point of itself or if some 
good cause is shown it may permit that point to 
be argued. 43 All. 193=59 I. C. 1 1 6 (F. B.). 
The question as to what is the legal result of 
certain facts is a question of law. 20 I. C. 951 
= 11 A.L.J. 713 ; 96 I.C. 356 A.I.R. 1926 Nag. 
494 ; 399 25 A.L.J. 1014. The appellant cannot 
in second appeal take a point of law* which invol 
ves the taking of additional evidence. 72 I.C. 
993 = 1923 Bom. 37. Inferences drawn from 
documentary evidence are not questions of law 
and cannot be challenged in second appeal. 74 
I.C. 811; 37 C.L.J. 580; 7 L.W. 210; 35 M, 
L.J. 304. Legal inference from proved fact — 
Finding of fact and inferences from facts — Lia- 
bility to be disturbed in second appeal. 73 I.C. 
795 ; 3 L ah. 257=68 I.C. 551. See also 95 I.C. 
636 = A.I.R. 1926 Nag. 416, relying on ~i C.W. 
N. 677 (P.C.) see also 32 C. W. N. 184. 

In second appeal, the High Court can 
make deductions from facts found without 
disturbing the findings of the Lower Appellate 
Court. 32 I.C. 1 19 = 19 C.W. N. 1330. The con- 
clusion that a certain process was not scientific 
involves a qrestion of law. 95 I. C. 614 = A. I. R. 

1926 Nag. 435. The question whether reversioner’s 
consent to an alienation can be inferred from the 
established facts is a point of law. 18 M.L.T. 
521 = 31 I.C. 487. A wrong decision based upon 
findings contrary to the facts found raises a point 
of law. 18 I.C. 148. An allegation of absence 
of evidence to support a specific finding of fact is 
a ground of law. 40 I.C. 139. Status of tenant. 
29 Punj. L. R. 162 ; 38 Cal. 278 = 9 I. C. 394 ; 55 
Cal. 355. An objection that the appeal to the 
Lower Appellate Court was presented out of 
time is a question of law. 65 I.C, 580 = 1922 Lah. 
240. Question of plaintiff’s right of suit is a ques- 
tion of law. 4 Rang. 500 =99 I. C. 998 = A. I. R. 

1927 Rang. 83, The question of onus probandi is 
a question of law. 64 I.C, 901 -2 Lah. 240. The 
question whether a stipulation in a deed as to 
payment of interest is one by way of penalty is 
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•open to consideration in second appeal. 64 I.C. 
350. A decision by the Lower Appellate Court 
opposed to the admissions of the parties amounts 
to a substantial error or defect in procedure. 41 
I.C. 163. The plea of res judicata is a question 
of law and may be raised at any stage of suit. 
47 I.C. 685. The question if a trustee could 
•divest himself of his office is a question of law. 
21 I.C 232. 

Mixed Question of Law and Fact.— a 
finding as to a mixed question of law and fact 
can be interfered with in second appeal. 36 All. 
231 =25 I.C. 162 = 12 A. L.J. 303. Mixed ques- 
tion of law and fact is not to be allowed in se- 
cond appeal if it involves a remand. 51 I.C. 862; 
72 I.C. 177 ; 37 Mad. 22 = 24 M.L.J. 652 ; (1911) 
1 M.W.N. 6=9 I.C. 41. A mixed question of law 
and fact cannot be allowed to be raised for the 
first time in second appeal. 22 I.C. 802. Adverse 
possession being a mixed question of law and 
fact cannot be raised for the first time in appeal. 
102 I.C. 476 = A. I. R. 1927 l^ah. 522. Nuisance 
— Mixed question of law and fact. 64 I.C. 169. 
Whether the facts found attract the operation of 
provision of law is a mixed question of law and 
fact. 101 I.C. 674 = A.I.R. 1927 Pat. 256 ; also 
whether reasonable care has been taken 99 I C. 
1 =a.I.R. 1927 All, 158. Whether a giftoffends 
against the doctrine of musha is also a mixed 
question of law and fact. 101 I.C. 126. Also ques- 
tion of adverse possession. 94 I.C. 38 = A. I. R. 
1926 Cal. 881. Question as to what passed in a 
sale of family properties is a mixed question of 
law and fact open to second appeal. 23 L.W. 
349 = 94 I.C. 68=A.I.R. 1926 Mad. 851. 

JURISDICTION. — Where a decree has been 
made by the Appellate Court without jurisdiction 
an appeal lies against it precisely in the same 
way as if it had been made with jurisdiction. 45 
Cal. 926 = 43 I.C. 758. See also 94 I.C. I=A. 
I.R. 1926 All. 401. The question of jurisdic- 
tion can be for the first time agitated in second 
appeal. 1923 Cah. 551 ; steal *049 LC. 137 = 29 
C LJ. 48 ; 75 I. C. 105^. Decision of District 
Court on appeal from forest officer — Madras 
Forest Act (V of 1882), Ss 10 and 16 — Second 
appeal to High Court is competent. 39 Mad. 617 
= 31 M.L.J. 324. A decree of a Deputy Collector 
in a suit under S. 213 of the Madras Estates Land 
Act— If second appeal lies. 38 Mad. 655 = 24 I. 
C. 754 = 1 L. W. 89. See also 37 Mad. 443 = 27 
M.L.J. 451 (P.C.). Where the amendment was 
allowed after the expiration of the limitation 
period, the High Court can take notice of it in 
second appeal though the point was not pressed 
in the lower Appellate Court. 36 AH. 370 = 24 I. 
C. 255. A second appeal is not maintainable 
against an order rejecting cross objections but the 
Courts might interfere in revision. 44 I. C. 812. 
In a suit of a small nature, order in execution 
proceedings is not appealable. 45 M. L.J. 651 = 
76 I.C. 750. 

PRACTICE AND PROCEDURE.— Refusal by the 
Appellate Court in the exercise of its discretion 
to admit additional evidence given under O. 41* 
R. 27, is not a substantial defect or error in proce 
dure. 33 All. 379 = 9 I.C. a6$. Admission of addi- 
tional evidence erroneously— Second appeal. See 


92 I.C. 661 = A. I. R. 1926 Mad. 864. The High 
Court will reverse a finding in second appeal if 
there was substantial error in procedure resulting 
in a finding not secundum allegata et probala and 
not sustainable in law. 39 Bom. 149 = 281. C. 
921. Where the appellate court made a new case 
not raised by the parties and not warranted by 
pleadings or evidence High Court will interfere. 
104 I.C. 781. Also in a case of misuse of judicial 
discretion. 94 I.C. 396 = A. I.R. 1926 Lah. 445 
(2). Procedure— Finding of fact — False case 
on both sides. 45 I. C. 795=22 C. W. N. 149. 
Failure to appreciate true question in controversy 
is a defect in procedure and the appeal should be 
reheard. 13 J. C. 455 =2 C. L. J. 380. See also 
34 I.C. 30 = 23 C.L.J. 6co ; 35 I C. 631 ; 43 I. C. 
488. Where the lower appellate court decided a 
question of fact not upon the evidence but hold- 
ing that a superior court decided a similar case 
between different parties in a particular way, 
there was a defect in procedure and a second 
appeal lay. 6 Pat. 698 = 105 I. C. 633 = A. I. R. 
1927 Pat. 209 (F.B.). Decision based on finding 
of fact contrary to case set up can be questioned 
at second appeal. A.I.K. 1926 Lah. 535. 

PROCEDURE — EX-PARTE HEARING OF AP- 
PEAL. — Interference on second appeal. 3 Lah. 
357=69 I.C. 499 * The failure to determine the 
critical question between the parties to a suit 
and to consider the oral evidence adduced on 
behalf of the defendant is a substantial error of 
procedure. 56 I.C. 40. It is a substantial error 
or defect in the procedure of a lower Appellate 
Court if it gives decree not based on evidence. 26 
I.C. 240. Where both parties agreed to proceed 
not only on the evidence taken before the Munsif 
but also on evidence recorded by the Commis- 
sioner, and the lower appellate court discarded the 
evidence recorded before the Commissioner, there 
was defect of procedure with cl. (1 ), (c) 106 I.C. 
841 =46 C.L.J. 558. The Appellate Court has no 
power to go behind a finding of the Trial Court, 
when the appellant has accepted it in his ground 
of appeal. The carelessness of the appellant’s 
counsel in drafting the grounds makes no differ- 
ence. 59 I.C. 689. 

NEW PLEA IN SECOND Appeal.— A plea not 
raised in either of the Courts below cannot be 
entertained for the first time in further appeal to 
the Chief Court. 29 I.C. 761. See also 29 I. C. 
895 ; 45 I.C. 101 ; 67 I.C. 919 = 2 Lah. L.J. 255 ; 
3 Lah. L. J. 470 ; 21 L. W 69 = 86 I. C. 4 ; 40 
C.L.J 564 ; 47 M.L.J. 686 ; 28 Punj. L.R. 181 = 
102 I.C. 426 = A. I.R. 1927 Lah. 426 = 96 I.C. 304. 
Point not pressed in Courts below not to be raised 
in second appeal. 7 C.L.J. 17=55 I.C. 441. In 
second appeal a question of law cannot be dealt 
with by the High Court if its determination is 
based upon a question of fact not raised in the 
Courts below. 51 I.C. 256 ; 3 Pat. L.T. 623 ; 65 
I.C. 277 ; 3 Pat. L. W. 213 ; 1 Pat. 23. A new 
plea involving an issue of fact requiring fresh 
evidence cannot be raised in second appeal. 97 I. 
C. 342 = A.I.R. 1926 All. 707. Where there is no 
reference to a plea in the judgments of the Courts 
below or in the pleadings of the parties, the point 
cannot be allowed to be raised in second appeal. 
1923 Lah. 56, 491. So also an alternative plea 
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(6) the decision having failed to determine some material issue of law or 
usage having the force of law . 


not put forth in couit below. 1926 P. H.C.C. 29 
= 7 Pat L. T. 145 = A. I. K. 1926 Pat. 156. An 
objection which is taken in the Trial Court but is 
not urged in the Lower Appellate Court cannot be 
raised in second appeal. 43 All. 555=63 I. C. 
3 66. See also 3 O. W. N. 937. Matters of proce- 
dure dependent upon facts cannot be raised in 
second appeal. 94 I.C. 417 (2). The High Court 
may be justified in an exceptional case, in per- 
mitting a point of law to be taken in second 
appeal which goes to the root and the merits of 
the whole case. 71 I. C. 381 = 1Q23 A. 343. A 
point of law which does not require any questions 
of fact to be determined but can be decided on 
the record as it stands may be allowed to be 
raised in second appeal for the first time. 66 I. 
C. 856 ; 21 A. 446 ; 25 Bom. L. R. 245 = 72 I. C. 
226 ; 38 Bom. 227 = 24 I. C. 716 = 16 Bom. L. R. 
in ; 47 All. 324. See also 47 All. 932 = A. I. R. 
1925 All. 783. A mixed question of fact and 
law cannot be raised on second appeal for the 
first time. 4 Lah. L. J. 432. A question of 
jurisdiction is one of pure law, which though not 
raised in the lower Court can be entertained and 
adjudicated upon in second appeal. 57 I.C. 206 
= 18 A. L.J. 923. See also 53 M. L.J. 688 but see 
100 I.C. 37 = A.X.R. 1927 Nag. 164. A question 
of uotice cannot be allowed to be raised for the 
first time in second appeal. 25 I C. 118 = 41 Cal. 
418. Where the defendant did not raise in the 
Court of first appeal the point as to whether the 
notice to quit was legal and sufficient, the point 
could not be raised in second appeal. 2 Pat. L.J. 
595 =42 I.C. 655. See also 52 I.C. 517=10 L.W. 
137. New plea of res judtcata when can be raised 
for the first time in second appeal. 5 I ah. L. J. 
163 = 74 I.C. 577 ; but see 25 L. W. 11 =100 I. C. 
40= A. I. R. 1927 Mad. 406. Objections as to 
maintainability of suit if raised for the first time 
in appeal, cannot be allowed. 3 Lah. 239 = 68 I. 
C. 557 The contention that the parties did not 
constitute joint Hindu family cannot be raised 
for the first time in second appeal. 66 I. C. 881 
= 3 lah. L. J. 137, Points under the Limitation 
Act not taken in the Court below should not 
ordinarily be allowed to be raised in the High 
Court. 17 L.W. 169 = 72 I.C. 131. The plea of 
limitation or estoppel involving questions of fact 
which are not admitted or undisputed cannot be 
taken for the first time in appeal. 27 I. C. 933. 
Plea abandoned in Courts below not to be raised 
in second appeal. 55 I.C. 481 . Finding arrived 
on mistaken view of pleadings, how far bind- 
ing on High Court. See 13 O. L. J S36. A legal 
plea going to the root of the plaintiff’s claim and 
arising on the facts found and not affected by 
any facts outside those findings can be taken for 
the first time in second appeal 41 I.C. 45. 

Evidence — (1) Admissibility of Evi- 
dence.— Objections as to the admissibility of 
evidence will not as a general rule be entertained 
for the firs: time in second appeal. 39 M.L.T. 198 
= 104 I. C. 518. The appellant cannot raise 
objections to the admissibility of documents 
received t in evidence in the lower Court if under 
the circumstances the application is too late. 34 
J.C. 57 (F.B.) ; 41 C.LJ. 374*86 LC. 734. Find- 
ing of a Lower Appellate Court based on inad- 


missible evidence can be impeached in second 
appeal. 741*0.383 = 1923 Cal. 2 6» ; 72 I. C- 
985 = 1923 Cal. 378. The Court hearing the 
second appeal can challenge a finding of fact 
arrived at by illegally relying upon irrelevant and 
inadmissible evidence. 15 I.C. 459. See also 15 I. 
C. .515 = 17 C. W. N. 37 ; 103 I. C 889 = A. I. R. 
1927 Lah. 448; 2 Luck. 172. <2/^51 Bom. 231 = 
101 I. C. 155=29 Bom. L. R. 26q=*A. I. R. 1927 
Bom. 157 ; A I.R. 1926 Nag. 99. Relevancy and 
proof of document is a question of law and can 
be raised at any stage, but the question as to the 
proof of a document is one of procedure and can 
be waived. 3 Pat. L. T. 149 = 63 I. C. 625 ; 2 
Pat. L. T. 343-* 63 I. C. 226 ; 5 Pat. L. J. 410 = 
57 I* C. 561. 

(2) appreciation of Evidence. — W here 

the High Court differed from the lower Courts, 
not only in the estimate of the evidence, but also 
with regard to the inferences derivable from 
document produced in the case and other circum- 
stances, their Lordships dealt with the case on its 
merits. 49 I. A 399 = 2 Pat. 38 = 45 M. L. J. 460. 
If a finding of fact is recorded on a misinterpre- 
tation of the evidence it can be interfered with in 
second appeal. 1923 I.ah 585 ; 31 I.C. 695 : 19 
C.W.N. 1015; 32 J.C. 862. A second appeal lies 
on a finding on no evidence. 104 I.C. 781; 8 Lah. 
30 ; 99 I.C. 1046; 38 M.L.T. (H. C.) I =25 L.W. 
55° *99 I.C. 571 =A.I.R. 1927 Mad. 256=52 M. 
L.J. 20. A finding cannot be contested in a second 
appeal if it is based on a misreading of first 
Court’s judgment. 1923 Lah. 502 (2). Although 
in second appeal findings of fact cannot be im- 
pugned it is nevertheless open to a party to chal- 
lenge the correctness of the conclusions dtawn 
from such findings. 1923 Lah. 497 (2) ; 65 I C 
475 = 1 Lah. L.J. 72. Findings of fact are con 
elusive in second appeal even though there has 
been an error on the part of the Court below in 
weighing the evidence. 53 I.C. 137; 92 I.C. 104 = 
A. I.R. 1926 Cal. 727 ; 4 Lah. L J. 426. The ignor 
ing of an important plea of evidence by the Low r er 
Appellate Court is a good ground for second 
appeal. 42 I. C.76. The credibility of witnsses 
accepted by the Courts below cannot be con- 
sidered in second appeal but the sufficiency of 
evidence can be considered in second appeal. 25 
I. C. 869* 

(3) Consideration of Evidence.— Ques- 
tion of proper inference from facts found is a 
question of law. 54 I. A. 1 78 =8 Lah. 573 = 28 
Punj, L. R. 658 = 25 A. L, J. 959 = 29 Bom. L. R. 
870 = 31 C.W.N. 677 = 101 I.C. 355 = A. I.R. 1927 
P.C. 102=52 M.L.J. 663 (P.C.). Finding based 
on inadmissible evidence can be set aside by 
High Court. 66 I.C. 313 = 1922 All. 439. See also 
A. I.R. 1926 Oudh 464 ; 82 I.C. 822 = 1925 Cal, 
469 (finding inconsistent with evidence) ; 63 I.C. 
813 ; see also 43 I.C. 525 ; 65 I.C. 504 ; 25 C. W. 
N. 1022=63 I.C. 954 = 35 C.L.J. 19* A finding 
of fact based rn no evidence or against express 
prima facie reliable evidence can be set aside in 
second appeal. A. I. R. 1926 Oudh 37 ; A. I. R. 
1926 Pat. 187 ; 28 I- C.555 * 5° L C. 505 ; 38 
I. C. 62 ; 38 I. C. 586 ; 42 I. C. 282. Where 
an Appellate Court fails to come into close * 
quarters with the evidence, the findings must 
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(c) a substantial error or defect in the procedure provided by this Code or by 


foe held to be vitiated and there must be a 
re-hearing of the appeal. U920) M.W.N. 163 = 
S3 I.C. 30S =2= io L. W. 525. See also too I.C. 306 
= A.I.R. 1927 Mad. 493 ; 103 I.C. 486 = A.I.R. 
1927 Nag. 166 ; A. I. R. 1924 Nag. 91. An un 
satisfactory discussion of evidence, is not, like 
absence of evidence or disregard of it a 
ground for interference in second appeal. 
(1914) M.W.N. 833-1 L.W. 772. The mere 
fact that the Court of first appeal has not made 
special mention of a document which is a piece 
of relevant evidence is not sufficient to show that 
foe has not considered it at all. 43 I.C. 857=3 
Rat. L.W. 213 ; 42 I.C. 397 = 2 Pat. L.W. 183. 

(4) Sufficiency of Evidence.— a decision 
4 foat there is no evidence to support a finding ts a 
decision of law’ on which the Privy Council will 
interfere with the findings of fact of the Courts 
below. 41 Cal. 972=27 M.L.J. 80 (P.C.). See 
also 58 I. C. 482 ; 88 I.C. 584 = 1925 Cal 1133. 
Judgment based on opinions of experts open to 
challenge in second appeal. 21 A. L.J 811=75 I. 
C. 502. The mere question of sufficiency of the 
evidence adduced to establish a custom is not a 
ground of second appeal. 25 C.L.J. 613 = 21 C. 
W.N. 972 =41 I.C. 959 = 45 C. 285 ; 69 I.C. 800. 
Even from a finding of fact a second appeal may 
be taken if the finding is not supported by any 
evidence on record. 30 I. C. 375 ; 65 I. C. 398. 
The sufficiency or insufficiency of evidence as 
proof of title cannot be debated in second appeal. 

9 I. C. 427 ; but a finding on conjectures and pre- 
sumptions can be questioned in second appeal. 
8 Lah. L. J. 485=97 I. C. 241 (2) = 127 Punj. 
L, R. 721 =A. I. R. 1926 Lah. 659 ; 7 L. R. 104 
(Rev.). 

(5) Misreading of Evidence.— The mis- 
apprehension of evidence is no ground for a se- 
cond appeal. 21 I.C. 393; but A.I.R. 1926 Lah. 
541. Where a finding of fact is arrived at as a 
result of a complete misreading of a document a 
second appeal is competent 42 I. C. 218. A. I. 
R. 1926 Pat 725 

(6) Exclusion of Evidence.— The High 
Court is not empowered to interfere in second 
appeal with an order of the Lower Appellate 
Court rejecting an application made to it for 
the admission of additional evidence. 42 Mad. 
737=37 M L. J. 125. Where evidence is 
excluded by aq Original Court and such 
exclusion is not objected to in the first Appellate 
Court such objection cannot be allowed in second 
appeal. 16 I.C. 213; 12 I.C. 751 =(191 1 ) 2 M.W. 
N. 495- The fact that the lower appellate court 
improperly refused to admit fresh evidence in ap- 
peal is not a ground upon which a second appeal 
is maintainable (1927) M.W.N. 63 (0 = 99 I. C. 
669(0 = 3** M.L.T. (H. C.) 24. A finding of fact 
after ignoring a piece of evidence which is really 
admissible can be attacked in second appeal. 91 
I.C. 1026 = A. I R. 1926 Cal. 603. 

(7; Construction of Document.— The 
question of the construction of document is a 
question of law, on which the High Court can en- 
tertain a second appeal. 43 Cal. 1104 = 31 M.L.J. 
745 (P.C.) ; 4 Pat. L.T. 627 ; 45 M.L J. 663. See 
also A.I.R. 1926 Oudh 131 ; but see A.I.R. 1926 
Lah. 21; A.I.R. 1926 Pat. 49 ; 5 O.W.N. 275 = A. 
I. R. 1928 Oudh 269. A questidn of how a docu- 
ment should be Construed if it is a document 


of title and not merely a piece of evidence in the 
case is a question of law. 52 I.C. 119 ; 48 A. 588 
= A.I.R. 1926 M. 542 ; A.I.R. 1926 Bom. 493 ; $ 
Pat. L.J. 251. See also A.I.R. 1926 Mad. 6 ^ 2=93 
I.C. 307 = 24 L. W. 88. A wrong construction of 
a document coupled with a wrong inference from 
certain facts constitute an error of law where there 
is no other evidence accepted by the Court. 55 I. 
C. 366 = 18 A. L.J. 195. Finding based on con- 
struction of or inferences drawn from documen- 
tary evidence cannot be questioned in second 
appeal. 99 I. C. 183 ; 100 I.C. 631 ; 104 I.C. 760. 
See also A. I. R. 1926 All. 75. A finding based 
on a recital of consideration in a mortgage deed 
is conclusive in second appeal. 21 I.C. 841. The 
misconstruction of a document which is the foun- 
dation of a suit is no doubt a question of law but 
the misconstruction of a document which is 
alleged to contain an admission, that is to say a 
misappreciation of the meaning and effect of 
an admission is not a question of law which can 
be raised in second appeal. 35 C.L.J. 182=68 I. 
C. 1003. Construction of document in case of a 
deed open to one of two constructions is question 
of law. 65 I.C. 580 = 1922 Lah. 240 ; but see A. I. 
R. 1926 Lah. 672. The question whether the 
parties to a deed of transfer intended that certain 
property should pass under the deed is one of 
fact and cannot be agitated in second appeal. 63 
I. C. 746. Also question regarding whether a 
lease confers a heritable right or not see 13 O.L.J 
565. The cpnstruction of a deposition is what 
the Court thinks is proved by it and it is wrong 
to speak of it as a construction so as to make it 
a question of law. 63 I.C. 5 75. Where the lower 
Court arrives at a finding of fact by a wrong con- 
struction of the pleading and without any evi- 
dence, the finding is liable to be questioned in a 
second appeal. 56 I.C. 466 ; 3 C.W.N. 460=94 
I.C. 779 =A. I. R. 1926 Oudh 353 ; 69 I. C. 800. 
Where a document leaves part of the subject- 
matter ambiguous, and evidence is let in to remove 
the ambiguity, the interpretation becomes a ques- 
tion of fact. 1 o 1 I.C. 255 ; A.I.R- I 9 2 7 All. 689. 

OTHER ILLUSTRATIVE C ASES.-*-Where the 
appellant expressly abandons a point in the Court 
below he ought not to be allowed to take it m 
second appeal. 69 I.C. 44 (1). As to abandon- 
ment by tenant of holding, tee 4 Pat. 838. Aban- 
donment is a finding of fact. 32 I. c * 355- . 9 1 

I. C. 493 = A.I.R. 1926 Cal. 751- The 9 ue . stlon 
of acquiescence is a matter of legal infer- 
ence to be drawn from the facts proved m 
the case and can be taken up in second appeal. 
41 I. C. 927; 36 I. C. 700 ; 82 I. C. 309; 73 I 

1 37^ 

ADVERSE POSSESSION.— Where the question 
of adverse possession is one of inference frp m 
documents the concurrent findings of the Indian 
Courts may be upset by Privy Council as the 
question was not one of fact. 42 All, 152 =38 M.L. 

J. 259 (P.C.;. See alsofy I.C. I02t. The question 
of adverse possession is a mixed question of fact 
and law. 26 C. W. N. 890 ; 40 I. C. 420 ; 75 1 * 
C. 672 ; 71 I.C. 762=4 Lah. L.J. 309 and cannot 
be allowed to be pleaded for the first time in ap- 
peal. J02 I. C. 476 = A. I. R, 1927 Lah. 522 ; but 
see also 04 I.C. 38 = A. I. R. 1926 Cal. 881 A.I.R. 
1926 Lah. 482. 
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aay other law for the time being in force,, which may possibly have produced error or 
defect in the decision of the case upon the merits. 


BENAMI. — A question of benami of fraud is 
not a question of pure facts ; it is a mixed ques- 
tion of fact and law. 43 I. C. 49 = 3 Pat. L. W . 
339. Bona fidts , finding as to is question of fact. 
49 M. L. J. 549 ; 7 Lah. L. J. 358. 

Burden of proof and presumption.— 
The question of onus is not necessarily and in all 
cases one of law. How much or what evidence 
is sufficient to discharge the onus is a question 
which will depend upon the weight to be attached 
to the evidence adduced. 12 I. C. 691 =13 Bom. 
L, R. 1021. See also 9 I. C. 4. The adjustment 
of the burden of proof in a case is a quesiion 
of law. 43 I. C. 478; 59 I. C. 973-12 L. W. 
170 ; 55 I. C. 982 = 1 Lah. 429 ; 64 I. C. 901 =2 
Lah. 249 , 7 L. R. 230 (Rev.) =94 I. C. 944 = 

24 A. L. J. 513 — A. I. K. 1926 All. 453. A fact 
resulting from a finding on wrong burden of 
proof and disregard of evidence on record is not 
binding in second appeal. 2 Pat. L. T. 919 = 76 
LC. 347. After evidence was given by both sides 
and the Lower Court has preferred that of one 
side, the objection as to wrong shifting of burden 
of proof is groundless in second appeal. 38 I. C. 
8175=1 Pat. L.W. 194. The question whether the 
presumption of the correctness of the Record of 
Rights has been rubutted in a particular case is 
more a question of fact than of law. 65 I. C. 527; 
45 I. C. 65 -- 22 C. VV. N. 449. Failure to invoke 
a presumption under S. 114, Evid. Act, is ground 
for second appeal. 25 A. L. J. 833. 

COSTS. — A second appeal on a question of 
costs can be maintained. 2 Lah. L. J. 310 = 64 
I. C. 962 ; see also 27 Punj. L. R. 391, 100 I. C. 
598, but see 93 I.C. 1008 —A. I. R. 1926 All. 419. 

COURT-FEE.— A second appeal lies fiom an 
order of Appellate Court rejecting a memo, of 
appeal from non-payment of deficit Court-fees if 
there is an error in calculating the amount of 
Court-fees. 51 I. C. 114. 

CUSTOM. — Question as to the existence of an 
ancient custom are questions of mixed law and 
fact. 40 Mad. 709 = 33 M. L. J. 1 (P.C.). On this 
point, see also 27 Bom. L.R. 880=88 I.C. 891; 88 
L C. 752 = 23 A. L. J. 932 ; 93 I.C. 363, A I. R. 

1926 All. 215 20 A.L J. 57 =64 I C. 956. Whether 
the facts found in any given instance prove the 
existence of the essential attributes of a custom 
is a question of law which may be discussed 
in second appeal. 21 C. W, N. 972 =45 Cal. 285; 
38 M.L.J. 275=55 I C. 380; 41 Mad.374 = 34 M. 
L. J. 104 ; 40 Mad. 1108 = 32 M.L.J. 237. A find- 
ing of custom cannot be challenged in second 
appeal on the ground that the evidence is in- 
sufficient. 35 I. C. 630 ; 102 I. C. 596 = A, I. R. 

1927 All. 605 ; 100 I. C. 605 = A. I. R. 1927 All. 
471; 99 I. C. 292 = A. I. R 1927 All. 201 ; 4 O. 
W. N. 1229; 7 L. R. 94 (RevJ = 91 I.C. 942 = 
13 O. L. J. 121 = A. I. R. 1926 Oudh 143 ; but see 
3 O. W. N. (Supp.) 10 = 94 I.C. 087 = A.L R. 
1926 Oudh 460 ; A.L R. 1926 All. 153. The 
question whether a custom is reasonable or not 
is a question of law and not of fact. 29 I. C. 312 
= 19 C. W. N. u88. When there is legally in- 
sufficient evidence to prove a custom, a finding of 
the existence of custom may be questioned is 
second appeal, but when the insufficiency depends 
on the weighing of the evidence it cannot be 


contested in second appeal. 9 I.C. 839 (29 
Mad. 24; 28 All. 98, ref.); 701.0.858 = 

(1923) Lah. 53 ; 3 Lah. 344. See also 93 I. C. 
126 = A. I. R. 1926 Oudh 2 1 1 . A decision as to 
the existence of a custom is a question of fact, 
but an appellant in second appeal is entitled to- 
show that the evidtnce even if true, does not 
establish the customs. 14 I. C. 12. Whether a 
wakf is established by user is a question of fact. 
100 I.C. 626= k, I. R. 1927 All. 377. 

DAMAGES. — When the amount of damages is 
fixed arbitrarily, it cannot be taken as an amount 
arrived at on a finding which is binding on the 
High Court. 1923 All. 199. The amount of dama- 
ges is a question of fact. 9 l. C. 984 ; (34 All. 
333 ; 3 C. L. J. 140, ref.). 

DEDICATION. — The question whether certain 
property if wakf property is a question of law 
at any rate a mixed question of law and fact. 17 
1. C. 303 = 16 O. C 76, 

DEFAMATION.— The question whether a writ- 
ing is defamatory of the plaintiff the questions of 
fair comment, justification, Iona fides and the 
quantum of damages awardable to the plaintiff 
in an action for libel, are all questions of fact on 
which the High Court in second appeal, is bound 
by the findings of the Lower Appellate Court. 32 
M. L. J . 392. Finding of fact based only on the 
local investigation is not sustainable. 1923 Lah. 
208 (1). Even if the judgment of the Appellate 
Court was meagre and not in conformity with the 
rule, unless a substantial error affecting the merits 
of the case is shown, High Court will not inter- 
fere. 31 M.L.J. 870 = 38 I. C. 26. Where a 
judgment is of a most unsatisfactory and per- 
functory character, the finding of fact contained 
in it can be challenged in second appeal 70 I.C. 
853 = I9 22 5°3 J 5 1 I c - 385 «' 2 Tat. L. W. 
12. Defective procedure and error of law. 85 I.C. 
958 =22 L. W. 352. 

DISCRETION. — Where two Courts fully ac- 
quainted with the case exercise a discretion, the 
High Court will not interfere with the exercise of 
such discretion. 54 I* C. 731 ; 13 L C. 043=9 
A. L. J. 15 ; 1 1 L C. 736=15 C. W. N. 1083; 
66 I. C. 147 = 1922 Lah. 355. If Court’s 
discretion to extend the limitation for an appeal 
under S. 5, Limitation Act, ha^ not been exercis- 
ed in a legal manner the High Court is entitled to 
reverse the decision arrived at. 52 I. C. 235 = 
4 Pat. L. R. 381. Where discretion is exer- 
cised arbitrarily on a question of costs a second 
appeal will lie. 100 I. C. 598. Discretion under 
S. 90 of Evid. Act. See 93 I.C. 13 « A. I. R. J926 
Oudh 362. Where a discretion is given to adopt 
one of two methods to enforce the attendance of 
a w itness in O. 16, R. 10. High Court will not in- 
terfere with its exercise, roi I.C. 257 (a)=»A.I. 
R. 1927 Lah. 424 

DOCUMENT,— Rejection of document not pro- 
duced at first hearing, not interfered with in 
second appeal. 90 I. C. 602 ; A. I. R. 1926. Cal. 
106. 

DOWER.*— A finding as to the amount of dower 
is a mixed question of fact and law. 89 I. C. 

672* 

EASEMENT.— Failure to draw inference of 
easement is question Uw. 85 I. C. 8i = 
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(2) An appeal may lie under this section from an appellate decree passed 
ex parte . 

c , . . 101. [S. 585.] No second appeal shall 

grounds a * >Pea ° n no ot er lie except on the grounds mentioned in section 

100. 

102. [S. 586 ] No second appeal shall lie in any suit of the nature cognizable 

.by Courts of Small Causes, when the amount or value of 
tain°uits C . 0nd aPPea ' m cer ‘ the subject-matter of the original suit does not exceed 

five hundred rupees. 


1925 Nag. '270 ; 7 N. L. J. 232-85 1.0.84 = 
1925 Nag 168. 

LANDLORD AND TENANT.— -A finding as to 
the status of a tenant is a finding of fact and 
should not be interfered with in second appeal 
except on the ground of some clear error of law. 
46 I. C. 351. See also 40 I. C. 513 = 21 C. W. N. 
809187 I. C. 757 -*1925 Cal. 1238 ; 1925 Pat. 
294 ; 85 1 . C. 636 = 1925 Cal. 761 ; A. J. R. 1926 
Cal. 264 (Recognition of tenancy) ; 41 C.L.J. 135 
= 29 C. W. N. 500=86 I.C. 316 = 1925 Cal. 632 ; 
A. I. R. 1926 Cal. 350 (question of uniform 
payment of rent). See also 6 Pat. 698= 105 
I.C. 633 = A. I. R. 1927 Pat. 209. The ques- 
tion whether a tenancy is one at will or of 
permanent nature on certain given facts is 
mixed question of law and fact. 44 Cal. 119 = 
35 I. C. 605; but see 92 I. C. 899 (2) = A. I. 
R. 1926 Cal. 592. The nature of a tenancy is a 
question of law when it turns on the construction 
of some written instrument. 20 1 . C. 363 = 
17 C. W. N. 1073. The question whether a legal 
right, such as the right of tenant in the land, has 
determined is a question of law. 15 I. C. 857. 
Which of the heirs represent the tenancy is a 
question of fact. 91 I. C. 748 -A. I. R. 1926 Cal. 
5 * 7 - 

Legal Necessity.— The finding as to the 
existence of necessity is a finding of fact and can 
not be impugned in second appeal. 1923 Lah. 
669 ; 70 I. C. 815 ; but see 100 I. C. 943 ; 96 
I. C. 1006 = A. I. R. 1926 Nag. 486. 

LEGITIMACY. — Question of legitimacy cannot 
be gone into in second appeal, it being a ques- 
tion of fact. 2 Lah. L. J. 505. 

MISJOINDER. — A finding of fact on a question 
of misjoinder arrived at on evidence cannot be 
disturbed in second appeal. 33 I. C. 1 i8 = (igi6) 
1 M. W. N. 9. 

NON- JOINDER.— If an objection as to non- 
joinder of parties is not taken in the first Appel- 
late Court, it cannot be taken for the first time 
in second appeal. 44 Mad. 344-40 M. L, J. 
282. Notice to quit validity of notice to quit is 
one of law. 29 C. W. N. 620 = 87 I. C. 708. The 
question of negligence is very laigely a question 
of fact. 71 I. C. 346 = 1923 Cal. 3:7. 

Sec. 102 . Scope of Section.— The provisions 
of S. 42 are controlled by those of this section 
when a Court of Small Causes transfers a decree 
for execution to another Court. 25 C. 872, See 
also 36 A. 358 (360) ; 50 I. C. 629 ; 32 Bom. 
356 ; 2 Bom. 248 146 All. 73 = 1924 All. 263 ; 
103 I. C. 344. The words “ of a nature 
congnizable ” seem to have reference to the 
subject-matter of the suit as distinguished from 
the amount of the claim. 23 M. 547 (F. B.) : 
overruling 23 M 229. If a prayer for a declara 
tion is withdrawn pending suit, it does not become 


one of a small cause nature. 16 M. L. J. Recent 
Cases. 46. The mere fact that a question of title 
is raised does not prevent the suit from being one 
of a small cause nature. 6 C.W.N. 687 ; 24 C* 
557;36I. C. 202=4 L. W. 245. The value 
of the subject-matter of the suit must be deter- 
mined by reference to the value put by the plain- 
tiff not only for fiscal purpose but also for pur- 
poses of jurisdiction. 27 A. 20a ; 32 I. C. 
998 ; 13 I. C. 493 ; 12 N.L.R. 47. The section 
assumes the original character of the s*it 
rather the character it may assume by reason of 
the findings of the lower Courts. 6 Bom.L.R. 781; 
50 I.C. 629 ; 32 Bom. 356 ; 2 Bom. 248 ; (1911) 2 
M. W. N. 587 = 13 I. C. 174 = 22 M.L.J. 47. The 
suit as originally brought must be looked to. 
13 I. C. 493 But see 34 I. C. 909 ; 41 Bom. 
367=38 I. C. 881. A suit of a nature cogniza- 
ble by a Small Cause Court does not cease to be 
so because the Court in which it was insti- 
tuted as a small cause suit returned the plait 
to be filed on the regular side. 15 M. 98; See also 
24 C. 557 ; 65 I. C. 7 (20 All. 480 ; 12 A. L. J. 
1032. (Fol.) ; 57 I. C. 557= 23 O. C. 1 1 7 ; 107 
I. C. 193 (2) (small cause suit tried as regular 
suit. See also 12 ; I. C. 957 = 10 M. L. T. 500). 
A suit for the recovery cf rent other than house ' 
rent is a suit of the nature cognizable in Court* 
of Small Causes— 4 M. 419 (F. B.) ; 56 I. C. 
845 5 1922 Pat. 154 ; 1922 Pat. 184. As to suit* 
for rent, not being cognizable by S. C. Court, See 
also 34 M. L. J. 104 = 41 Mad. 374 (F. B.). 
( Thundu varam payable to mirasidar) ; 14 L.W. 
349=42 M. L. J. 1 18 (suit for arrears of 
kattubadi is of Small cause nature); 17 I. 
C. 704 = 23 M. L. J. 517 (suit for rent, where 
there is only an incidental prayer for declaration ). 
No second appeal lies from a decision in a suit 
for mesne profits when th e value of the suit is 
less than Rs. 500. 24 M. 118. What must be 
looked at is not the shape in which the case 
comes up to the High Court, but the shape in 
which the suit was originally instituted in the 
Court of First Instance, n A. 13 See also 35 M. 
L. J, 377=45 I- C. ir. The section does not 
apply to appeals from orders. An order on 
appeal from a decree in an original suit of the 
nature cognizable in a Court of Small Causes, 
remanding the suit for retrial, is appealable, 

3 A. 18 (F. B.). When the original suit is 
of the nature cognizable in Courts of Smalt 
Causes and the subject does not exceed Rs. 500 
in value, no second appeal will lie in 
respect or an order made in execution proceedings 
relating thereto. 12 A. 579 ; 18 A. 481 (F. B.) ; 
12 M. 1 16. See also 46 All. 73 = 1924 All. 263; 

3 Lah. 141 = 1922 Lah. 290 ; 37 M.L.J. 303 = 53 
I. C. 408; 29 I. C. 740 = 11 N. L, R, 99 
(section applies no less to orders in execution 
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Power of High Court 
determine issues of fact. 


to 


103. In any second appeal, the High Court may, if the evidence on the record 
is sufficient, determine any issue of fact necessary for the 
disposal of the appeal [which has not been determined 
by the Lower Appellate Court, or which has been wrongly 
determined by such Court by reason of any irregularity, omission, error or defect, such 
as is referred to in sub-Section (i) of Section ioo] 1 . 

Appeals from Orders . 

104* [S. 588, para. 2 ] (i) An appeal shall lie from the following orders, and 

save as otherwise expressly provided in the body of this 
Code or by any law for the time being in force from no 
other orders : — 


Orders 

lies. 


from which appeal 


than to the decree itself); see also on this point 
46 I. C. 82 ; 18 I. C. 245 ; 43 I. C. 15 = 1917 Pat. 
80 ; 34 C. L. J. 477. 

THE FOLLOWING ARE SUITS COGNIZABLE 
by Small Cause Court.— A suit for compen- 
sation for money realised by the defendants 
from the actual occupants of land, who are 
stated to be plaintiff’s tenants. 24 C. 557 ; 
Suits for recovery of money under Ss. 69 
and 70 of the Contract Act. 15 C. 652. See also 
40 I. C. *78=15 A. L. J. 534 ; 34 I* c - 
697 = 23 C. L. J. 557 (Suit for rent or 

damages. See also 33 I. C. 346- 22 C. L. J. 
564.; Suit to recover katian or tax for 
homestead, 1 Pat. L. W. 541=39 I. C. 949. 
suit against Government, for less than Rs. 500 for 
repairs made. 23 M.L.J. 732=37 Mad. 533. Suit 
against District Board President for damages. 46 
Mad. 808 = 45 M. L. J. 125. Suit for damages for 
•wrongfully cutting and carrying off trees. 36 I. 
C. 202=4 L.W. 245. Suit for damages for re- 
moval of trees. 27 C.W.N. 469 = 1923 Cal. 568. 
Suit for refund of money paid under S. 73 as 
rateable distribution. 21 A.L.J. 248 = 45 All. 359. 
But see also 13 I. C. 907 = 15 C. L. J. 49. Suit 
for money forceably taken. 57 I. C. 505. 
For profits of plaintiffs wrongfully appropriated. 
31 I. C. 797. Suit for declaration of title to 
moveables. 21 I. C. 638 ; 1/ A. L. J. 599. Suit 
for money due. 17 I. C. 522. Suit to recover 
deficiency from defaulting purchaser. 45 Bom. 
223. Suit for recovery of compensation for want 
of title to lands sold. 100 I.C. 327 = A, I. R. 1927 
Rang. 90. Suit for share of profits of an office 
teceived by co-sharer. 37 Bom. 700 Suit for price 
of fish taken from a tank. 68 I. C. 626 = 
1923 Cal. 321. Suit for grazing fee. 59 I. C 
595=32 C.L.J. 83. Suit for recovery of price of 
coal. 59 I. C. 188. Suit for recovery of 
money advanced in partnership business with 
profits, 51 I. C. 435. (Unnecessary prayer for 
declaration does not alter the nature of suit. 41 
L C. 627;. Suit for damages for infringe- 
ment of monopoly. 69 I. C. 431 = 1923 L. 
244. Suit on agreement to share proceeds of 
tenancy. 67 I. C. 841. Suit for interest on 
mortgage money. 66 I.C. 285. “ Choutayi ” dues 
are not cess within Art. 13 of Sch. II. 38 M. L 
T. (H.C.) 385 = ( 1927) M. W. N. 748 = 103 I. C. 
*20 (1 ) = A.I.R. 1927 Mad. 670=52 M.L.J. 706. 
r o° 8wata ntrams are not cess. (1927) M. W. 
N. 826 = 26 L. W. 676 =39 M.L.T. 490 = 53 M.L. 
J. 727 » 

the following are not suits cogniz- 
able by Small Cause court* — A sait under 
'O. 21, R. 93 is not of a nature cognizable by a 


Small Cause Court. 1 1 M. 269. But a suit for 
the profits of land wrongfully received by defen- 
dant is. 25 B. 625. Also a suit for rent contain 
ing a prayer for the enforcement of a charge is 
not Small Cause one. 26 M. 308. Also a suit to 
recover defendant’s share in the land revenue 
paid. 26 B. 437. Suit for recovery of presents, 
made on promise of marriage is not Small Cause 
suit. 14 I. C. 837=5 Bur. L. T. 57. Suit for 
haq chaharum 63 I. C. 202 = 19 A. L. J. 719. 
Suit for contribution 32 I. C. 200 = 23 C L. 
J. 1 75. Suit for damages in respect of water flow. 
21 I. C. 39 3. Suit fot declaration of title 
to immoveable property (hut) 9 I. C. 1. 

8 ec. 103 .— 1 Substituted by Act VI of 1926, S. 
2. This section is new and supersedes the rulings 
in 9 A. 147 (F.B ) ; 9 A. 26 (30). 

POWERS OF High COURT. —Fin dings called 
for by High Court not returned— Power of High 
Court to find on the evidence. 43 Mad. 567 = 38 
M.LJ. 476 = 47 I- A. 76 (P.C.) (On appeal from 
24 M.LJ. 571). Also 99 I.C. 189 = A.I.R. 1927 
Cal. 1; 29 Bom. L.R. 327 =5 1 Bom. 258 = 101 
I.C. 416= A.I.R. 1927 Bom. 228 ; 8 P.L.T. 74 = 
102 I.C. 371 = A.I.R. 1927 Pat. 167. When the 
lower Court has not framed the appropriate 
issue, the Second Appellate Court may raise and 
decide it itself if there is sufficient evidence on 
record for deciding it. 4 7 Cal. 107=46 I. A. 
I40(P.C.). When the Lower Court has not 
given any finding on a question of fact the High 
Court can under S. 103 arrive at a finding on 
the evidence on record — 28 I. C. 673 = 1 
L.W. 249. See also 47 I. C. 950 ; 3 Pat. 

L. T. .303. To avoid gross miscarriage of justice 
resulting from the omission by the Lower Appel- 
late Court to determine any issue of fact or to 
come to definite conclusion on a set of facts the 
High Court has the power of determining the 
issue left undetermined by the Low r er Appellate 
Court on the evidence on record, or of remitting 
the case to the lower court fora finding on that 
issue with liberty to the parties to adduce addi- 
tional evidence. 40 I. A. 286 = 45 Mad. 586 = 43 

M. L.J. 640. (P.C. ). Where the judgment of a 
court of appeal is reversed on a question of 
custom or usage on a preliminary Point, the High 
Court should not take on itself to examine the 
evidence as to usage but should remand the case 
for disposal on the merits by the Lower Appel- 
late Court 40 Mad. 1108=32 M.LJ. 237. 

Sec. 104. Scope and applicability of 
SECTION. — Where a Court is seized with a 
matter under a particular rule and an order there- 
uoder is appelable, then the order actually made 
by the Court in that matter is also appealable. 
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(а) an order superseding an arbitration where the award has not been com- 
pleted within the period allowed by the Court ; 

(б) an order on an award stated in the form of a special case ; 

( c ) an order modifying or correcting an award ; 

(d) an order filing or refusing to file an agreement to refer to arbitration ; 

(e) an order staying or refusing to stay a suit where there is an agreement 
to refer to arbitration ; 

( j ) an order filing or refusing to file an award in an arbitration without the 
intervention of the Court ; 

t(//) an order under section 35- A ;] 1 

(g) an order under section 95 ; 


45 Bom. 99 = 22 Bom. L. R. 1126. See also 3 
Lah. L.J. 463. It was not intended by S. 104 (2), 
C.P.C., to override the express provision cf the 
Letters Patent or to take away by implication a 
right of appeal conferred thereunder. 3 Lah. 188 ; 
(14 A. 226; 39 A. 191 ; 9 C. 482 ; 11 A. 375 ; 

26 C. 361 ; 25 M. *55 Kef.) Execution sale 
before new Code. Alienation to set aside after 
new code — Right of appeal — No vested right in 
procedure — 16 I. C. 436. 

( 1 ) Cl. (ff) was added by Act IX of 1922. 

Cl. (g). Supersedes. 22 ^.81 and 24 Mad. 62. 
An appeal lies under S. 104 (/) from an order 
refusing relief under S. 95 as well as from one 
granting such relief. 49 I.C. 86=9 L. W. 69. An 
appeal lies against an order awarding compensa- 
tion for improper attachment 11 1.0.349 = 21 
M. L.J. 460. 

Cl. (h). Does not apply to order as to penal- 
ties under Stamp Act — 5 Cal. 31 1. Whether the 
decision of a question of fraud before the exe- 
cution and conduct of an execution sale brings 
the case within the scope of S. 47, C. P. C. 40 
I.C. 246 = 25 C.L.J. 399. 

Award and arbitration.— S. 104 (i)(/) 
applies to arbitrations under the Code. 5 Bur. L. 
T. 155 = 17 I. C. 902. See also 1 Rang. 265 = 1923 
Rang. 199 ; 22 I.C. 690 ; 73 I.C. 820 ; r25 P.R. 
1912. Neither clause (d) nor (f) sanctions an 
appeal against an order of a Court in arbitration 
proceedings. 117 P.R. 1916 = 34 I.C. 192 ; see also 
39 I.C. 508=62 P.R. 1917. An agreement to 
refer to arbitration made by certain parties to 
the suit and the order thereon is appealable 
under the new Code as under the old Code. 36 
Mad. 353 = 21 M.L.J. 990. Appeal from order 
rejecting application for reference to arbitration. 

27 I. C. 721. The decision of a Courts on an 
application to file a private award, part of it 
being on a matter outside the scope of the arbi- 
tration, is an “order” and it is open to first ap- 
peal and not to a second appeal. 66 P.R. 1915 
= 31 I.C. 80 ; see also 47 I. C. 17 1 ; 60 I. C. 590. 
An order refusing to file an award made under 
the Arbitration Act, is appealable. 43 All. 348 ; 
47 I.C. 171 =154 P.W.R. 1918 ; 60 I.C. 590 ; see 
also 7 L.B.R. 277=25 I.C. 7=8 Bur. L. T. 44 
(Order of Appellate Court setting aside order of 
the Lower Court refusing to file award made 
without intervention of Court — No appeal.) 
Appeal lies from order modifying award. 15 
I.C. 519 = 17 C.W.N. 617. Order refusing to set 
aside award is not appealable. 46 I.C. 687 = 45 
•C. 502, An order refusing to set aside an ex 
/arte decree passed in accordance with an award 
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is appealable. 38 All. 297. 

Other cases where no second appeal 

LIES. — No second appeal lies against an order 
of a Small Cause Court. 36 M.L. J. 435 (26 I. C. 
359, diss.) An order passed in execution of a 
decree under S. 9 of the Specific Relief Act is 
not appealable, Also an order passed in 
execution of such a decree directing the 
arrest of the judgment-debtor. 39 I.C. 379 = 
18 P. L. R. 1917 ; See also 39 I. C. 375. 
No second appeal lies from an order of the Ap- 
pellate Court against an order passed under 
O. 21, R. 72 (3). 28*1. C 270 = 13 A. L. J. 351 ; 
see also 39 All. 191 =39 I. C. 460. No appeal lies 
from an order passed in appeal remanding for 
trial on merits a case in which the plaint had 
been returned for presentation. 33 All. 479. 
There is no appeal from the order of an Appellate 
Court restoring suit dismissed for want of pro- 
cess fee. 9 I. C. 484. Orders under O. 21, R. 90 
setting aside or refusing to set aside sale on 
appeal by the High Court deal finally with the 
rights of parties and are appealable to the Privy 
Council. 40 Cal. 635=40 I. A. mo (P.C.) ; 2 Pat. 
L. T. 401 =6 Pat. L. J. 319. There is no second 
appeal against an appellate order confirming an 
order refusing to set aside a sale on the ground of 
fraud. 14 I.C. 53 = 17 C.W.N. 524. See also 15 ; I. 
C. 679 = 16 C.W.N. 1051. No second appeal lies 
from an appellate order disallowing an application 
under O. 21, R. 89. 38 Cal. 339 = 15 C. W.N. 844; 
107 I.C. 488 = 1928 Lah. 444; 45 Cal. L.J. 
557 (No second appeal from order under 
O. 21, R. 90). Order of District Court in 
appeal in terms of compromise is final and 
is not appealable. 3 Lah. 175. An order in 
appeal setting aside the order of the lower Court 
returning the plaint for presentation to the proper 
Court is not open to Second Appeal nor is such 
order open to revision, though it may be erroneous 
in law or in fact. 43 All. 334. No appeal lies 
against an appellate order setting aside an order 
of the Court of first instance refusing to set aside 
an ex parte decree. 9 I. C. 55=9 M. L. T. 269. 

Miscellaneous.— Though a surety for fail- 
ing to satisfy a decree is arrested under S. 104, CL 
(A) yet he is given a right to appeal under Ss. 42, 
47 and 145 of C. P. C. 30 I. Q. 684 = 19 C. W. N. 
1085. An appeal lies against an order refusing to 
take action under O. 39, R. 2 (3), 39 Mad. 907 

=30 M.L.J. 523. An appellate Court under this 
section has no power to stay execution of decrees. 
102 I.C. 11 = A.I.R. 1927 Lah. 494- 

1 8. 104 (ff) added by Act IX of 1922. 
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( h ) an order under any of the provisions of this Code imposing a fine or 
directing the arrest or detention in the civil prison of any person except where such 
arrest or detention is in execution of a decree ; 

(i) any order made under rules from which an appeal is expressly allowed by rules. 

[Provided that no appeal shall lie against any order specified in cl. (//) save on 
the ground that no order, or an order for the payment of a less amount, ought to 
have been made .] 1 

(2) No appeal shall lie from any order passed in appeal under this section. 

105. LS. 591 .] ( 1 ) Save as otherwise expressly provided, no appeal shall lie 
from any order made by a Court in exercise of its 
Other orders. original or appellate jurisdiction ; but, where a decree is 

appealed from, any error, defect or irregularity in any order, affecting the decision of 
the case, may be set forth as a ground of objection in the memorandum of appeal. 


1 S. 104 (Proviso) added by Act IX of 
1922. 

Sec. 105 . SCOPE OF SECTION. — Sub-S. (2) is 
new and supersedes the ruling in. 12 A. 510 (F. 
B.); )8 M. 421; 12 C. 45 ; 14 B. 232. See 10 I.C. 
514 = 15 C. W.N. 830 ; as to the meaning of words 
“ Decision ” ; see 90 I. C. 180 = 1925 All. 610 (F. 

B. ) ; “Affecting the decision of the case, see 41 

C. L.J. 136 = 1925 Cal. 711 ; 47 All. 555 =23 A. L. 
J. 444. The policy of the Legislature in enacting 
S. 105 was to give finality to orders of remand. 
72 I.C. 588 = 1923 Cal. 385 ; 37 I. C. 844 ; 89 1 , 
C. 1009 ; 22 L.W. 460 — 1925 Mad. 1019 ; 68 I.C. 
608 = 1925 Mad. 916; 47 All. 853 = 1925 All. 768. 
There is no appeal from an order setting aside an 
ex parte decree. 51 Bom. 495=103 I. C. 262 = 29 
Bom. L. R. 925 - A. I. R. 1927 Bom 415 but the 
order can be questioned in the appeal from the 
subsequent decree. 5 Rang. 80 = 102 I.C 370 = 
1927 Rang. 150. But see also 85 I. C. 468 (469) = 
1925 Oudh 27. Remand order not conclusive 
on points not specially decided therein beyond 
possibility of revision. 23 A. L. J. 656 = 1925 
All. 566. (Order in pending suit superseding 
award can be questioned in appeal from decree.) 

Sub-8, (2) only prevents a party from agitat 
ing in an appeal a question which he could have 
objected to in the appeal against an order. 29 M. 
L. J. 772 ; 48 Mad. 267 = 47 M. L. J. 710. Order 
setting aside abatement of suit is not final and 
can be attacked In appeal against final decree. 
47 All. 555 ; 52 Cal. 472. Hea not raised in 
Appellate Court — Appeal. 35 I. C. 571. The 
sub-section does not to apply to appeals to 
the Privy Council. 33 All. 391 ; 40 C. 635 
(P. C.). The section does not restrict Art. 
15 of the Letters Patent. 25 M. 525 and embo- 
dies so much of the principle contained in. 7 M. 
I. A. 283 ; 10 M. I. A. 340 ; jo M. I. A. 413. 
The phrase “affecting the decision of the case” 
in S. 105 means affecting the decision of the case 
with reference to its merits. 3 Lah. L. J. 59 =59 
I. C. 676. But see 12 All. 200 ; 22 Cal. 981. 9 C. 
W.N. 584 at p. 587. Error, defect or irregularity 
within the meaning of this section, mean error, 
defect of irregularity in procedure or in law, 
affecting the decision on the merits 35 I.C. 209 = 
14 A. L. J. 610. But see also 12 All. 200 ; 25 All. 
280. Unless the objection is taken in the memo- 
randum of appeal it is not open to the appellant 
at the hearing of an appeal, to question the vali- 
dity of the order. 15 A. 119. See also 20 A. 370 ; 
18 A. 1$ (F.B.); 14 B. 232 and 22 A. 366. 

Interlocutory orders.— The principle of 
S. 105 is applicable not only to decrees and inter- 


locutory orders but also to orders and interlocu- 
tory orders leading to the final decree. 35 I. C. 
74 = 4 L. W. 41 1. Notwithstanding the dismissal 
of an appeal against an interlocutory order it is 
open to a party to complain of any defect or ir- 
regularity in the order in an appeal from the final 
decree itself. 44 All. 533 = 20 A. L. J. 349 = 1922 
All. 1 18. But see also 33 I. C. 208. A plaintiff 
does not lose his right to laise a question of the 
propriety of an intermediate order with which he 
has complied, for the right under S. 105, C. P. 
C., is not a qualified right. 53 I. C. 644 = 1 L. 54 

REMAND ORDER.— -Where remand was ordered 
on one of the two points, anyone of which would 
have been sufficient to dispose of the case, the 
remand order must be deemed to have confirmed 
the decision on the other point 26 C.W.N. 739 = 
74 I.C. S97 = 16 L.W. 447 = 1922 P.C. 51. (P.C.) 
Where a decree after remand is appealed against, 
the appellant cannot question the correctness of 
the remand order. 63 I. C. 845 ; 46 I. C. 816 : 65 
I. C. 745; 2 Lah. 252; 1923 Rang. 29 ; 10 I. C. 
514 = 15 C. W. N. 830; (32 C. 1023=12 C. W. 
N. 590 foil . 30 A. 479. diss, 32 M. 83 dist.) 

Remand order, whether can be ignored. 2 Pat. 
L. 1 . 669. The court remanding the case after 
deciding certain points can afterwards refuse to 
re-consider those issues. 20 C. W. N. 43 ; see also 
46 I. C. 922. Uoder S. 105 (2) a Lower Court 
cannot treat an order of remand of the appellate 
court as a nullity owing to the want of jurisdic- 
tion in the latter to pass it. 47 I. C. 886. Where 
on appeal by the plaintiff the case is remanded 
on the ground that the burden of proof was on 
the defendants and not on the plaintiff section 
105 (2) precludes the defendants from question- 
ing the correctness of that decision in second 
appeal.* 1923 Nag. 283. Right of appeal against 
a remand order is unaffected by the disposal of 
the suit on remand before institution of the 
appeal. 14 I.C. 673=8 N.L.R. 42. (12 All. 510 ; 3 
A.L.J. 40 rel .) A Court hearing an appeal against 
an order of remand has power not only to decide 
whether the order of remand is in accordance 
with law or not, but also whether the decision is 
correct or not and to dispose of the suit accord- 
ingly. 15 I. C. 181 =15 O. C. 33 ; 16 A. 252 ; 3 
A. 675 ; 5 C. 144 ; 20 M. is*. The reversal 
of the previous order has the effect of nullifying 
the final order. 37 Mad. 29=31 M. L. J. 1063. 

MISCELLANEOUS.— Under Q. 43, R. 1 (d), aft 
appeal lies against an order refusing to set aside 
an ex parte decree but no appeal lies against an 
order setting aside such a decree — 31 I.C. 914 
-40 P. R. 1916. See also 34 I. C. 713 ; 12 I. C. 
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(2) Notwithstanding anything contained in sub-section (1), where any party 
aggrieved by an order of remand made after the commencement of this Code from 
which an appeal lies does not appeal therefrom, he shall thereafter be precluded- from 
disputing its correctness. 

106. [S. 589]. Where an appeal from any order is allowed it shall lie to the 

Court to which an appeal would lie from the decree in the 
peals a ° Urt t0 ^ su ^ * n suc h order was made, or where such order is 

made by a Court (not being a High Court) in the exercise 
of appellate jurisdiction, then to the High Court. 


General Provisions relating to Appeals. 

p 4 _ . 107. [S. 582, para. 1.] ( 1 ) Subject to such 

owers o ppe a e our . conditions and limitations as may be prescribed, an Appel- 
late Court shall have power — 

(a) to determine a case finally ; 

(b) to remand a case ; 

(c) to frame issues and refer them for trial; 

id) to take additional evidence or to require such evidence to be taken. 

(2) Subject as aforesaid, the appellate Court shall have the same powers and 
shall perform as nearly as may be the same duties as are conferred and imposed by 


this Code on Courts of original jurisdiction in respect of suits instituted therein. 

_ , , 108. [S*. 587, 590]. The provisions of this Part 

appXte U decreVa P n P d e ordeR° m relating i o appeals from original decrees shall, so far as 

may be, apply to appeals — 


795=7 N.L.K. 162. Abatement — Order setting 
aside — Objection to, in an appeal from the de- 
cree can be made, 71 I. ' . 587 = 1921 Lah. 230; 
35 I. C. 209 = 14 A. L. J. 610 (25 All. 280 foil. ) 
Decision as to legal representative — Appeal 
whether lies. 5 L. W. 266 = 3)1.0.371. In an 
appeal against the decision passed on review, 
objection may be taken that the review was 
improperly granted. 1 A. 363. An appeal lies 
under this section from an order improperly 
adding a person as a plaintiff in a suit. 7 
C. 148. 

Sec. 106 ^ A Sub-Court should not be deemed 
to be subordinate to the District Court, as regards 
suits the subject-matter of which exceeds 
Rs. 5,000. 3 M. L. J. 97. See also 17 C. 680. 

Sec. 107 . SCOPE OF SECTION.— This section 
is intended to affect only proceedings under the 
Code, and is not intended to extend the operation 
of any portion of the Limitation Act. 12 C. 590, 
593 (F. B.). O 7, R. 10 applies to appeals by 
virtue of S. 107. 74I.C. 93 — 1923 Nag. 310 = 

8 N.L.J. 63. S. IC7 does not confer powers not 
conferred by O. 41. 42 I. C. 972=7 L. W. 10. 

POWERS OF APPELLATE COURT— ILLUSTRA- 
TIVE CASES. — An appellate Court is com- 
petent to examine any of the parties to ascertain 
the facts of the case, if necessary for the ends of 
justice. 4** All- 48=52 I. C. 289. Discretion to 
admit additional evidence should be exercised only 
in the interests of justice. 28 Bom. L. R. 1391 
(P.C.). To refer to arbitration with the consent of 
parties matters in dispute in an appeal. 3 M. 78 ; 
18 C. 507; 12 C. 173. Has power under Ss. 107 
and 151 to add a new party in an appeal.3 Pat.L.J. 
409 = 46 I. C. 398 = 1918 Pat. 276. Non joinder of 
absolutely necessary parties cannot be condoned 
in appeal. 87 I.C. 904 = 1925 Oudh 606. To add 
necessary party on appeal and remand the case. 
18C. W. N. 259 = 211. C. 928 = 26 M. L. J. 86 
(P. C.) affirming. 35 Cal. 618. Where parties 
are transposed in appeal no qtiestion of llifiitat^on 
arises. 24 L. W. 826= 99 I.C. 687 = A. I, R. 1927 


Mad. 204 = 52 M. L J.33. Has an inherent powe r 
to remand even cases not coming within O. 41. 
R. 23. 37 M. L. J. 536=53 I*C. 417 (44 Cal. 929; 
36 Mad. 492, rel.). See also 43 Cal. 938 = 20 C* 
W. N. 547533 I. C. 576 = 18 Bom. L. R. 27. 
Can pass an order of remand by consent of parties 
in excess of its powers under the Code, 22 I. C. 
41— (1914) M. W. N. 90. The powers of the 
High Court as to remand are not restricted by 
the provisions of O. 4 1, Rr. 23 and 25 and the 
High Court can always make an order of remand 
if the exigencies of the case require it. 43 Cal. 
1001 = 20 C. W. N. 1 192, see also 6 I. C. 813. 
No appeal lies against an order returning memo- 
randum of appeal for presentation to propet 
court. Revision however is competent. 56 I. C. 
865 =2 Lah. L. f. 366. The appellate Court can 
return a plaint presented in a Court of a grade 
lower than that competent to try it, for present- 
ation to the proper Court. 25 A. 174 (F. B.) 
Even where an appeal from the final decree lies 
interlocutory orders may be dealt with under the 
court’s powers of superintendence and revision to 
avoid irreparable injury to the parties. 5 Pat. L. 
J* 550 = 1 P. L. T. 668. Appellate court can 
entertain application to have ex parte decree set 
aside, where the applicant is a party to appeal 
from the whole decree. 42 I. C. 972 = 7 L. W. 
10. The appellate Court can pass an order which 
the Court of first instance might have passed. 39 
Mad. 907 =30 M. L. J. 523. Can award costs 
against the estate of a deceased plaintiff. 8 C. 
440; 42 I C. 45 1 • 

Sec. 108 . The words “ so far as taay be ” 
should be taken to mean so far as is consistent 
with the principles on which second appeals are 
admitted and determined. 7 M, 52 (53). See also 
9 A. 147, 152 (F.B.). This section must be read 
with Art. 175. Cl. (c) of the Limitation Act — 34 
C. at p. 1023. In second appeal the High Court 
can bring on record persons who had been origi- 
nally joined in the suit, but *ho were not 
joined in the Lower Appellate Court. 19 M, 15 1. 
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(а) from appellate decrees, and 

(б) from orders made under this Code or under any special or local law in 
which a different procedure is not provided. 

Appeals to the King in Council . 

109. [S. 595]. Subject to such rules as may, from time to time, be made by 

t .. . His Majesty in Council regarding appeals from the Courts 

Council 1 appeate le t0 Kmg ln of British India, and to the provisions hereinafter con- 
tained, an appeal shall lie to His Majesty in Council — 


See alto 28 M. 498. The Code does not require 
the appellant in second appeal to file a copy of 
the decree of the Court of first instance, 4 M. 
41O (F. B.). An appellate Court can pass an in- 
terim order of injunction pending an appeal 
against the order of the Lower Court refusing it. 
14 M. L. J. 491. 

Sec. 109. Scope and Application of 
SECTION. — Leave to appeal can be granted only 
when the decree appealed against is a final 
decree. 13 M. 349. It does not mean the 
same thing as “ final order ” referred to in 
S. 109 (tf). 26 C. W. N. 819=49 C. 96 7; 

(48 I. A. 31 ; 23 A. 227 ; 2! C. L. J. 281 

ref.)\ The word “order” referred to in 

S. 109 (c) is intended to be not merely a final 
order but it is wide enough to include an inter- 
locutory order. 26 C. W. N. 819 = 49 C. 967. 
As a general rule, leave ought not to be given in 
the case of interlocutory orders. 2 A. 65 ; 23 A 
220 (P. C.) ; 25 A. 629 ; set also 8 B. 548 ; 6 B 
260. The words “any decree or order” in S. 109 
( c j do not mean any decree or order other than 
the decree or final order passed on appeal 
by High Court or by any other court of final 
appellate jurisdiction. 54 I. C. 828=60. L. J. 
664. How far decision in scheme suit is appeal- 
able to Privy Council. See 41 C L.J. 62^ = 1925 

T. C. 155 =87 I. C. 313 = 49 M. L. J. 25 (P. C.). 
Appeal where High Court on appeal rever- 
ses the decision of the Court below, See 49 Cal. 
560 = 43 M. L. J. 41 = 67 I. C. 124 = 49 I. A. 108 
(P. C.). Leave to appeal will not be granted 
upon a mere question of practice, e g., an order 
for inspection. 9 Bom H. C. R. 398. The fact 
that appeal lies under the Letters Patent does 
not preclude an appeal to the Privy Council. 7 
B. L. R. 730. Consent decree is not appealable 
to His Majesty in Council. 5 Pat. L. J. 383. The 
certificate cannot be refused on the ground that 
no appeal lies against a judgment pronounced in 
accordance with an award and a decree follow- 
ing it. Sch. II, para. 21 (2) of the C. P. Code 
does not affect appeals to the Privy Council. 15 
I. C. 2 = 15 O. C. 55. No appeal lies to the 
Privy Council against an order of the Calcutta 
High Court dismissing a Munsiff under cl. (2) of 
S. 26 of Bengal Regulation V of 1831. 13 M I. A. 
343. Also against an order cancelling a notifica- 
tion under which a person is admitted as a vakil 
6 A. 163. 

“Final order”— What IS.— Final order 
— Suit dismissed on preliminary point — Order 
of remand is final order. 62 I. C. 776 = 25 C. 
W. N. 896. An order is final only if it 
finally disposes of the rights of the parties 
and as an order refusing a stay would not 
finally dispose of those rights, but leave them 
to be determined by the Courts in the ordin- 
ary way it was not final. 47 I. A* 124 = 240. 
W.N. 721 =39 M.L.J. 27 (P.C.) (Order rejecting 


application to sue as pauper is not final). 88 1 
C. 575 = 1925 Oudh 548 ; 6 P. 67 = 100 I.C. 886 
= A.I.R, 1927 Pat. 175 ; Order refusing to record 
compromise is not final. 29 C. W. N. 832 = 
89 I. C. 94 = 1925 Cal. 857. 

A final order means an order which finally 
decides any matter directly at issue in the case 
in respect of the rights of the parties. 10 I. C. 

439=13 C. L. J. 507 ; 13 C.L.J. 90 = 15 C. W. 
N. 848. The word “ final ” in S. 109, C.P. Code, 
is used in its ordinary sense and therefore means 
in order which puts ah end to the litigation be- 
tween the parties, or at all events disposes so sub 
stantially of the matters in issue between them 
as to leave merely subordinate or ancillary 
matters for decision. 24 Bom. L. R. 925=47 
Bom. 106. See also 1 A. L. J. 26. The term 
“final order” denotes an order which finally de- 
cides any matter directly at issue in the case in 
respect of the rights of the parties. 28 I. C. 569 
= 21 C. L J. 281. Dismissal of appeal from 
judgment of single judge on the original side as 
barred by limitation, if final order. A I.R. 1927 
Rang. 20. 

Orders which are not final--No ap- 
peal LIES. — An order by the High Court refus- 
ing the stay of execution under O. 41, R. 15 is 
not a final order passed on appeal within S. 109, 
10 I. C. 444= 13 C. L. 1 . 681. Order excusing 
delay in filing appeal under S. 5, Lim. Act is not 
a final order. 90 I. C. 723. Order refusing to 
stay proceedings under S. 19 of the Arbitration 
Act is not appealable. 47 I. A. 124 = 24 C W.N. 
721 =39 M. L. J. 27 (P. C.) There is no 
appeal from a non-existent suit. See L.R. 6 P. C. 
128 = 26 Punj. L. R. $26=89 I. c. 185 = 1925 P. 
C. 174. An order of remand made by the High 
Court which decided only one issue out of seve- 
ral raised in the first court is not a “final order.” 
14 A. L. J. 50 =38 All. 150. See also 60 I. C. 
522=2 Lah. 106 ; 46 I. C. 922 ; it is final if it 
decides a cardinal point in the suit. 1 A.L. J. 26; 
1925 Rang. 147 - See also 23 A. L J. 12=47 
All. 335. An order of remand can be appealed 
against to His Majesty in Council provided the 
order decides a cardinal point in the case. 3 Pat. 
L.J. 330. See also 33 All. 391 =9 I.C.932 =8 A.L. 
J. 192 (10 M.I.A. 340 , 8 B. 548 ; 17 A. 1 12 ; 23 
A. 220 con.\ 48 I. C. 132 =(1918) M.W.N. 844 ; 
33 I. C. 756 ; 43 I.C. 290 = 19 O. C. 36 ; 38 Mad. 
509 = 26 M. L. J. 96 An order of the High 
Court remanding a case for trial with the direc- 
tion that a person should be sued as a residuary 
legatee, is not a decree or order within the Code. 
46 I. C. 681 =22 C. W. N 640. Nor an order 
seating aside a compromise decree for certain 
technical defects and directing the judge to 
re-hear the application for recording the 
compromise. 6 P. 282=8 Pat. L. T. 615 = 
A. I. R. 1927 Pat 363. An order of the 
High Court deciding that a certain person should* 
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(a) from any decree or final order passed on appeal by a High Court or by any 
other Court of finial appellate jurisdiction ; 


be allowed to sue as a pauper is not a final decree 
passed in appeal. 8 C. W. N. 296. Also an 
order refusing to admit an appeal presented after 
the prescribed period 9 Bom. L. R. 566. An 
order of the High Court directing execution to 
proceed is not a final order. 1 C. L. R. 354 ; 4 
rat. L. J. 461. No appeal lies against an order 
appointing or refusing the appointment of a 
Receiver — 22 C. 928 ; 10 I. C. 439= 13 C. L. J. 
507 ; 6 P. L. T. 119 = 1925 Pat. 173* An order 
refusing to extend time for deposit of courtfees in 
an appeal is not a final order under S. i 09, C. P. 
C. and hence not appealable. 50 I.C. 79 ==17 A.L. 
J. 443. A High Court’s order refusing to enter- 
tain an application for restoring an appeal which 
was dismissed for default, is not appealable to 
His Majesty in Council. 37 I.C. 832. No appeal 
lies from an order dismissing an appeal in 
default of the appellant’s compliance with the 
rules of the Court as to the composition of the 
paper book in the case. 2 Pat. L. T. 112=5 Pat. 
L.J. 719. Where a decree has been made directing 
accounts to be taken, leave to appeal must be 
given. 15 B. 155 (P.C.) Temporary injunction — 
Refusal to issue, not final order. 28 I. C. 569 = 
21 C. L. J. 281. An order rejecting an applica- 
tion for review is not an order appealable under 
S. 109 (a). 22 I. C. 259 = 16 O. C. 264. An 

order which only determines the competency of 
an incorporated body as a judicial person, to 
apply for probate but does not determine whether 
it would be entitled to a grant of it if it applies 
is not final. 60 I. C- 208 =23 O. C. 34. Probate 
proceedings, appeal in. See 1925 Pat.712 = (1925) 
P. H. C. C. 337. Order under S 8 of the Presi- 
dency Towns Insolvency Act, if appealable to 
Privy Council. See 22 L. W. 362 — 1925 Mad. 
243 - 

Cases WHERE APPEAL LIES.— Order of High 
Court in revision, reversing order granting leave 
to sue in forma pauperis is a final order — Appeal 
to Privy Council lies. 13 C. L. J. 688- 15 C. W. 
N. 879, An order passed on appeal by a High 
Court, determining a question mentioned in 
S. 47 is a final decree. 3 A. 633 (F. B.). A 
decision on a question relating to execution 
discharge or satisfaction of a decree is a decree 
provided the judgment conclusively determines 
the rights of the parties. 3 Pat. L. J. 339. An 
order of the High Court on appeal setting aside 
or refusing to set aside a sale in execution is a 
final order and is appealable to the Privy Council 
40 Cal 635=40 I. A. 140 = 25 M. L. J. 140 
(P. C.). Ordtr for a personal decree in mortgage 
suit is final order— Appeal to Privy Council lies 
21 A. L.J. 686 = 45 A. 741. Final decree or order 
— Decision that suit is not barred by res judicata . 
54 I. C. 504 = 18 A. L. J. 83. An order passed by 
the High Court upon an appeal made to it under 
S. 86 of the Prob. and Admn. Act is final and 
no appeal lies to the Privy Council. 12 Bur. L.T. 
87=51 I. C. 596 = (40 Cal ,- 21 Rel.J. An order 
which deprires a party of the benefit of a final 
decree and directs the suits against him to be 
tried again is a final order and an appeal lies to 
the Rrivy Council. 28 I.C. 567=21 C. L, J. 
279. An order of the High Court setting aside an 
order of the Subordinate Court dismissing a parti' 


tion suit for default after preliminary decree has 
been passed is a final order. 2 Pat L. T. 155 = 
60 I. C. 479=6 P. L. J. 116. 

CERTIFICATE AS TO FITNESS — “FIT CASE.— 
Interlocutory orders are within the ambit of cl. 
( 0 - 31 C. W. N. 540 = 103 I. C. 561 = A. I. R. 
1927 Cal. 481. A certificate granted under S. 109 
(r) must show on its face that the discretion con- 
ferred by that section has in fact been exercised. 

44 Mad. 243 = 48 I. A. 31 =40 M.L.J. 229 (P.C.). 
See also 64 I. C. 959 = 23 Bom. L. R. 1132. Dis- 
cretion to be used in granting certificate is a judi- 
cial discretion. 10 I. C. 439=14 C.L.J. 507. Mere 
questions of law are not sufficient. 21 I.C. 783 = 
15 Bom. L R. 1021. There must be questions of 
public or private importance or precedents cover- 
ing numerous other cases (Ibid.) 31 C. W. N. 
540 = 103 I. C. 561 = A. I. R. 1927 Cal. 481 ; 45 
M.LJ. 514 = 1924 Mad. 231 ; 21 I.C. 738 ; 43 M. 

L. J 728 ; 1923 Mad. 125 ; 23 I.C. 739 ; 24 I C. 
620; 61 I.C. 13 1. See also I Pat. L.T. 239 =56 I. 
C. 615 ; 6 Pat. L, J. 125. Conditions for grant of 
certificate, 40 I.C. 680 =33 M.L.J. 481. For case 
of order of remand , jw 71 I.C. 339 = 10 O.L.J. 289. 
Where two Judges have arrived at diametrically 
opposite conclusions on vital points leave can be 
granted. 54 I.C. 828 = 6 O.L. |. 664. Valuation of 
suit above Rs. 10,000. Appeal valued at less than 
Rs. 10,000. Leave — Question of Law*. 54 I. C. 
450. Order of High Court refusing to enrol a 
legal practitioner is one under its disciplinary 
jurisdiction and administrative powers and is not 
a fit case for appeal to Privy Council. 1 Pat. 590. 
Question of construction of agreement may be a 
fit case. 45 M.L.J. 514 = 1924 Mad. 231. Fit case 
— Certificate conclusive — See 45 Mad. 475 = 43 

M. L. J. 323 = IQ22 P. C. 257. 

“ ON APPEAL MEANING. — Order refusing 

to adfciit appeal as to time barred is order “on 
appeal.”i27 P. W. R. 1917=42 I. C. 893 = 131 
P.L.R. 19 1 7 ; 62 I.C 216=33 C.L.J. 128 (Order 
refusing an application under S. 5, Lim. ActV 
“ SUBSTANTIAL QUESTION OF LaW.-As to 
what are substantial questions of law rendering a 
case fit for appeal to Privy Council. See 44 M.L. 

J. 217 = 1923 Mad. 232 ; A. I. R. 1927 Oudh 43. 
See also 38 All. 188 = 33 I. C. 345 = 14 A.L.J. 143 
(Position of holder of succession certificate), 40 
Cal. 685 = 17 C. W, N, 752 (Competency of Dis- 
trict Judge to dismiss insolvency application); 44 
M. L. J. 424 •= 1923 Mad. 602. (Different suits 
insolving substantial same question) ; 17 L. W. 
445^72 I. C. 918 = 1923 Mad. 443. (Question of 
land tenure and forfeiture on alienation. See also 

45 Mad. 394; 26 A.L.J. 336 = 108 I.C. 238 = A. I. 

K. 1928 All. 220 ; 43 M.L.J. 728 = 69 I.C. 385 = 
1923 Mad. 125. Substantial question of law must 
be such that it may result in a precedent governing 
numerous other cases or decide a case of great 
public or private importance J. High Courts in 
granting permission may impose conditions as to 
payment of costs. See 44 M. L. J. 217 supra . 
High Court in granting leave must also consider 
whether the subject-matter is above or below 
appealable value. See 2 L. W. 992=31 I, C. 

46 = (1915) M. W. N. 916. The question whether 
fraud of the mortgagor would vitiate registration 
and disentitle the mortgagee to enforce his mort- 
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(6) from any decree or final order passed by a High Court in the exercise of 
original civil jurisdiction ; and 

(c) from any decree or order, when the case as hereinafter provided, is certified 
to be a fit one for appeal to His Majesty in Council. 

110. [S. 596.] In each of the cases mentioned in clauses ( a ) and (6) of 

Section iog. the amount or value of the subject-matter of 
Value of subject matter. the su j t j n Q ourt 0 f fi rs t instance must be ten thousand 


gage was a substantial question of law and fit for 
appeal to the Privy Council. 18 A. L. J, 137, 

See. 110. SCOPE OF SECTION.— The Madras 
Civil Courts Act III 01 1873 does not control the 
construction of this section. 15 M.237 (F.B.) See 
also 42 I.C. 966: 1917 Pat. 301 (Effect of N.W.P. 
and Assam. Civil Courts Act, S. 21). Ss. 5 and 
12 of the Limitation Act do not apply to appli- 
cations under this section. 28 A. 391. The assent 
of the respondent to the issue of a certificate 
cannot give effect to it in the absence cf the 
conditions required to give the right of ap- 
peal. 23 A. 227 (P. C.) See 32 C. 963. 

‘DECREE OR FINAL ORDER MUST INVOLVE.’ 
— These words refer to suits in existence and not 
to suits in grjmto futuro. 24 A. 236 (238). 

CONCURRENT FINDINGS OF FACT. — No ap- 
peal lies to the Privy Council when there are con- 
current findings upon questions of fact and when 
upon such findings no question of law arises. 28 
C. 1 (P.C.); 25 B. 332 (P. C.) 23 A. 227 (P.C.). 
See also = 103 I.C. 31 = A. I. R. 1927 Mad. 443 = 
S3 M.L.J. 375 = 25 A. L. J. 970. 

AFFIRMS THE DECISION.— The word “deci- 
sion” means merely the decision of the suit by 
the Court. In order to “ affirm the decision of 
the Court below ” it is sufficient to affirm the 
decree ; it is not necessary to affirm the grounds 
of fact on which the judgment was passed. The 
appellate Court affirms the decision of the Court 
below although the reasons given by it are 
not the same as those of the Lower Court in res- 
pect of some matters of fact. 25 A. 109 (P. C.); 
30 C. 303 (P- C.) ; 20 A. 367 ; 20 B. 699, 703 ; 
33 A. 415 (P. C.); 20 A. 118. 21 C. 523 ; I Bur. 
L. J. 215 = 11 L.B.R. 410 = 1923 Rang. 55 ; 70 I. 
C. 283 = 25 o. C. 277 = 1923 Oudh 49 ; 63 I. C. 
292 = 24 O. C. 164 ; 23 M. L J. 219 = 12 M.L.T. 
.269 = 16 I. C. 486 = (1922) M. W. N. 962 ; 31 C. 
W. N. 540 = 103 I. C. 561 = A.I.R. 1927 Cal. 481. 
A case where one Court has relied on the oral, 
and the other on the documentary evidence is 
within the rule. 30 C. 303 (P. C.). A decree 
of the High Court dismissing an appeal for want 
of prosecution is a decree affirming the decision 
of the Court below. 20 A. 367. Where the 
findings of fact of the Courts are in effect the 
same, the mere fact that the findings of the ap- 
pellate Court do not in terms coincide with the 
findings of the original Court is immaterial. 21 
C. 525 ; 22 P. R. 1915 ~2fi I.C. 402. See also 6 
Pat.L.T. 349 = (t925) P.C. 122=48 M. L. J. 61 1 
(P. C). Extending period of grace in an appeal 
fiom a preliminary decree in a mortgage suit is 
-not reversing the decree. 103 I. C. 703 = A. I. R. 
1927 Pat. 379. 

‘ AFFIRMING JUDGMENT ” Where there is 

a judgment of the High Court, affirming the judg- 
ment of the lower appellate Court, there is no 


appeal to Privy Council. See 44 All. 200 = 20 A.L. 
J. 9 =64 I. C. 916= 1022 All. 89 ; 22 P.R. 1915 = 
19 P.W.R. 1915^26 I. C. 402=66 P.L.R. 1915 ; 
54 I. C. 400. Where there was a modification in 
part, appeal to Privy Council must be confined to 
such part; appeal cannot be directed to such por- 
tion of the judgment as was affirmed by the High 
Court. 44 All. 200; See also 43 All. 220 = 19 A. 
L. J. 3=64 I C. 3 ; 31 r. W. N. 572=45 C. L. 
j. 426 = 103 I. C. 6 5 (2) = A. I. R. 1927 Cal. 543 
where extension of period for redemption is held 
to be no modification, icb I. C. 243. 

The following are affirming Judg- 
ments. — (l ) Appeal dismissed for default 29 
I.C. 469 = 13 A.L. J. 633- (20 A 367, fob). 
(2) Appeal dismissed with a variation as to costs. 
34 C. L. J. 299 = 66 I.C. 407 =--(1922) Cal. 316. 
See also 30 M. L. T. 337 ( H. C.) = 16 L. W. 262 
= 1923 M. 30 ; 51 Cal. 869 = 51 I. A. 319=86 I. 
C. 504= 1925 P. C. 60. (3) Appeal dismissed 

for want of proper court-fees. 1 P. L. R. 
1920 = 54 I. C. 400 = 16 P. W. R. 1920. (4) 

Modification of lower Court decree with 
consent of appellant or his vakil. 66 I. C. 
621 =25 C. W. N. 775. (5) Appeal dismissed as 

time barred. .23 M. L. J. 219 = 12 M. L. T. 260 
= 16 I. C. 486 = (1912) M. W. N. 962. Partial 
variation of decree is not affirmance of judgment, 
18 M. L. T. 387 = 31 I. C. 272 =(1916) M. W. N. 
122. Even in case of affirmance of judgments, 
if the subject-matter is over Rs. 10, coo and there 
is a substantial question of law, an appeal lies to 
P. C. as of right. 30 I. C. 372 \ g I. C. 1040. 
(10 O. C. 65 fol. ; 8 C. W. N. 294 ; 62 P.W. R. 
1908, not fol.) ; 89 I. C. 941 ; 

Substantial Question of law.— As to 
the meaning of these words. “ substantial ques- 
tion of law”, See 45 C. L. J. 458 = 
103 I. C. 625 = A. I R. 1927 Cal. 619; 17 
C. 146 ; 18 C. 23 ; j 8 I. C. 305 ; 36 I. C. i ; 1 
Bur. L. J. 62 = 11 L. B. R. 335=68 I.C. 690 = 
1923 Rang 71; 1 Pat. L.R. 314 = 1924 P. 271; 106 
I. C. 531. Mere question of law is not substan- 
tial question of law. 106 I. C. 362 ; 30 M. L. T. 
337 = 16 L. W. 262 = 1923 Mad. 30; (Question 
as to the applicability of S. 47, C. P. C., is not 
a substantial question of law.) 26 Punj. L. 
R. 614. Question of law which is not doubtful 
or of general interest or without previous deci- 
sions of the P.C. is not ” substantial question of 
law ”. 85 I. C. 409 = 1925 Oudh 545 ; 39 M. L. 
T, 655. Substantial question of law means as bet- 
ween the parties in the case and not a question of 
general importance. 54 LA. 126 = 26 L.W. 70= 102 
I. C. 889 = 31 C. W. N. 495 = 2 Luck. 93 = A.I.R. 
1927 P. C. no ( P. C ). Where no substantial 
question of law is involved, leave to appeal should 
not be granted. 16 A. 274 (P. C.); see also 28 C. 
i (P C.): 25 B. 332 (P.C.); and 23 A 227 (P.C.). 
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rupees or upwards, and the amount or value of the subject-matter in dispute on 
appeal to His Majesty in Council must be the same sum or upwards, 


But also see 16 C. 287 ; 43 All. St.3 1 45 All. 667. 
The majority of cases between riparian owner 
give rise to questions of law. 106 I. C. S3 • 
justify the grant of a certificate for leave 
appeal to the Privj Council a substantial ques- 
tion of law must be involved in the case, *• •» 
question of law in respect of which th ® r ^ 1 
difference of opinion. 43 All. 5 *3 • 37 

19 A. L. J. 462 See also 45 All. 667 = 21 A. L. 
J 665 -75 I- C. 100= 1924 A. 66 ; Interpretation 
of Privy Council decision is a question of general 
importance justifying appeal. 56 I. C. ' 520 See 
also 27 C.W.N. 204 = 1923 Cal, 4S 1 - Where he 
subject-matter is less than Rs. 10.000 in value 
and sole question is one of evidence the point is 
not one of general importance and interest to 
justify the grant of a certificate. 54 I. C. 403. 
The rejection of an spplication to receive ad- 
ditional evidence does not involve any substantial 
question of law* 21 C. 484 Misconstruction o 
a part of the evidence concerning certain facts is 
not a “substantial question of law ” within the 
section. 30 I. C. 372 ; so also sufficiency of evi- 
dence to prove custom. 9° I- C. 270 ; 03 I. L. 
180 = 1924 Lah. 473. Nor is the question of bind- 
ing nature of document by widow on estate and 
reversioners. 103 I. C. 654. The construction of 
any particular document isnot a substantial ques- 
tion of law within the meaning of S no of 
C. P. C. 25 A. L. J. 970 5 4° T c - 110 ; 

I. C. 269; 25 O. C. 349 = 73 I. C. 40771922 

Oudh 214 ; 30 I. C. 372 (Misconstruction of 
evidence) ; 83 I. C. 90 = 1925 Oudh 219 

Mere questions of construction of parti 
cular documents cannot be treated as ques 
tions of general importance or substantial ques 
tion of law within the meaning of S. no. 25 O. 
C. 349 = 73 I- C. 407 = 1922 Oudh 214- The 
construction of a difficult document such as an 
indemnity bond is a mixed question of law and 
fact and involves a substantial question of law 
so as to form a valid ground for leave to appeal 
to Privy Council. '(1927) M. W. N. 213 — 
103 I, C. 31= A I. R. 1927 Mad. 443 = 
53 M. I.. J, 375- High Court dismissing appeal, 
on appellant’s failure to furnish security. Leave 
not granted. 36 All. 325 = 23 I. C. 532 = 1 2 A. L. 

J. 451. Whether a document was validly pre- 
sented for registration is a substantial question of 
law. 18 I. C 126. The question of rightful or 
wrongful exercise of its discretion by the High 
Court does not involve any substantial question 
of law. 46 Bom. 249 = 24 Bom. L. R. 196 = 1922 
Bom. if ; 61 I. C. 131=8 O. L. J. 1. No appeal 
lies to the Privy Council, if the question of Uw 
which is the ground for appeal, has already been 
decided by the Privy Council. 30I.C. 239 = 2 
O. L. J. 214. Case relating to transaction com- 
mon in the country. Law on the subject not clear 
question if can be certified. 28 Bom. L. R. 
1437 = 100 I. C. I43 = A. 1. R. 1927 Bom. 19. 
That a suit to set aside a decree obtained by 
fraud was brought by a person who was not a 
party to the suit in which that decree was passed 
'»s not a question of such public importance as to 
justify the issue of a certificate under S. no. 14 


I. C. 626 = 5 Bur. L. T. 13. No certificate can 
be granted to appeal to P. C. when the Chief 
Court affirms the decisions of the Court next 
below solely on facts as there was no substantial 
question of law and the case was not otherwise 
fit for appeal to P. C. 15 P. L. R. 1917 = 35 I. C. 
583=64 P. R. 1916. On this point see also 129 
P. W. R. 1917 = 41 I.C. 781 = 133 P. L. R. 1917; 
63 I.C. 222 ; 11 I. C. 159 = 13 C.L.J. 501 ; 62 I. 
C. 205=33 C. L. J. 131526 c. W.N. 651=70 
I. C. 933= 1923 Cal - 215 ; 30 I. C. 372 See also 
45 I. C. 182 (Question of limitation) ; 
38 I. C. 141. See also 102 I. C. 433 = 4 O.W.N. 
613. Question of intention of legalities attesting 
will is not substantial question of law. 2 O.W.N 
394=88 I. C. 579 = 1925 Oudh 541. 

VALUATION.— S. no of the Code of Civil 
Procedure applies to the value of an annuity 
which is sought to be recovered, not the value of 
the property upon which that annuity is charged. 
45 M. L. J. 253 = 0913 ) M. W. N. 590=33 M. 

L. T. 232 (P. C.) ; 10 O. L. J. 288 = 28 C. W. 
N. 289 = 75 I. C. 502 (i) = i8 L. W. 146 = 
1923 P. C- 102 (P. C.) See also 46 I. C. 576 = 
22 C. W. N. 282 (P. C.) (Valuation of subject- 
matter — Counter claim more than Rs. 10,000. 
Effect of appeal from portion of decree. 38 
All. 488 = 14 A. L. J. 100 = 20 C. W. N. 1279=31 

M. L. J. 571 = 18 Bom. L. R. 850 = 24 C. L. J. 
303=35 I. C. 939 = 5 L - w - 456 (P. C.) (Cause 
of action different against several defendants. 
See 16 L. W. 262 =30 M. L. T. 337 = 1923 Mad. 
30.) Not only must the value of the suit exceed 
Rs. 10,000 but the subject-matter of the appeal 
to the Privy Council should be Rs. 10,000 or 
over, in value. 24 A. 174. The part decreed by 
the High Court could not be included for pur- 
poses of valuation by plaintiff. 57 I. C. 40. 
The mere fact that the history of the pro- 
perty in dispute was the same as another 
valued at more than Rs. 10,000 would not 
bring it under S. no of the C P. C. so as to 
give the applicant a right of appeal to His 
Majesty in Council. 26 I. C. 6. The value c of the 
subject-matter of the suit in the Court of first 
instance must also be Rs. 10,000 or upwards. 39 
Mad. 843 = 30 M. 1 . J. 3*7 = 31 I.C. 296 = 2 L.W. 
1057 (24 A. 174, foil.). Where the plaintiffs had 
estimated the market value of the property in 
dispute at Rs. 2,500 for purposes of court-fee of 
first instance and on appeal they could not te 
allowed to change their valuation for the Privy 
Council. 43 M. L. J. 728=69 I. C. 385 = 16 L. W. 
517 = 1923 Mad. 125. For the purpose of valua- 
tion for a Privy Council appeal the value at the 
date of a decree is to be considered and not the 
value at the institution of the suit. 44 Cal. 119 = 
24 C. L. J. 350 = 35 I- C. 605=21 C. W. N. 530. 
Appeal lies where the amount indirectly involved 
is more than Rs. 10,000.35 All. 445 = 21 I. C. 
6 I j = n A. L. J. 654. The question whether 
a decree involves indirectly a claim to property 
worth more than 13,000 rupees in value must be 
decided with reference to actual circumstances 
at the time and not to circumstances which are 
remote, and not in particular to a mere possibility 
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or tbe decree or final order must involve, directly or indirectly; some claim or 
question to or respecting property of like amount or value, 


that future suits as to all or part of a large extent 
of the property alleged to be concerned may be 
instituted at sometime in the future. (1922) 
M. W. N. 683=43 MJ.J. 728 = 31 M. L. T. 335 
=69 I. C. 385 = 16 L. W. 517 = 1923 Mad. 125. 
(15 L. W. 140 ; 24 A. 236 ; 35 A. 445 i 8 c * 210; 
4C. L. R. 12s, ref). 84 I. C. 581 = 1923021. 
451 ; 52 Cal. 650 (P. C ). Interest subsequent 
to suit may be included in the valuation. 16 

L. W. 682=43 M. L. J. 622-74 00.596 = 1923 
Mad. 135 ; 44 I.C. 475=3 Pat. L.J. 317; 3 Rang. 
405; 42 All. 445=55 10 . 976 = 18 A. L. J. 
445 ; 72 I. C. 395 = 1923 Nag. 239. The value 
of the subject-matter must be taken to be the 
amount or value which the plaintiff obtained or 
would have obtained had he been successful, 
at the time when the decree was passed. 
60 I. C. 523 = 2 Pat. L. T. 340 ; 6 Bom. L. R. 
403. To determine the value prescribed by 
S. no of the C.P.C. the decree has to be looked 
at, as it affects the interests of the parties pre- 
judiced by it. 4 Pat. L. J. 415 =52 I. C. 723 = 
1919 Pat. 257. A party taking advantage of the 
other party’s valuation cannot object to it. 104 

I. C. 577 = A. I. R. 1927 Mad. 862, and plaintiff’s 
own valuation does not absolutely bar him from 
setting up higher valuation {Ibid). Also 44 C.L.J. 
572=31 C. VV. N. 268=99 I. 0.921= A. I. R. 
1927 Cal. 225. The rules under the Suits Valu- 
tion Act in accordance with which the land is 
valued for the purposes of jurisdiction do not 
apply in determining the value for the purpose of 
S. no, but it is the market value which has to be 
ascertained. 6 A. L. J. 44 ; 75 I. C. 520 = 4 Lah. 
185 = 1924 Lah. 82. See also 10 T.C. 990 = 13 C.L 

J. SOS; 75 I. C. 654 = 1923 Lah. 286 (2). In 
cases of probate proceedings regarding estate 
of value of over ten thousand rupees leave can 
be granted. 5 Bur. L. J. 176 = 99"!. C. 759 (1) = 

5 Rang. 119 = A I. R. 1927 Rang. 56. Future 
mesne profits should be taken into consideration 
in assessing the value of the subject-matter for 
the purposes of S. no. 6 Pat. L. J. 246=63 I. C. 
492 = 2 Pat L. T. 675. See also 5 Pat. L. W. 327 
= 3 Pat. L. J. 377 = 46 I. C. 137 = 1918 Pat. 246; 

2 Pat. L. T. 463=62 I. C. 959 = 1921 Pat. 229; 
32 Cal. 1286 ; 38 Cal. 400 ; 18 All. 196. Arrears 
of pension accrued due may also be added. 4 
Pat. L. W. 240=44 I. C. 47 *? =3 Pat. L. J. 317. 
Costs of suit cannot be added to swell up 
valuation. 6 P. 444 = 104 I. C. 267 =8 Pat. L.T. 
714 = A. I. R. 1927 Pat. 328. Under S. no the 
value of the subject-matter of the suit is real 
market value. The fact that for the purpose of 
stamp duty the plaintiff under the option given 
to him by S. 7 of the Court Fees Act valued it 
at less than its market value cannot deprive him 
of his right to appeal to the Privy Council. 5 L. 
W. 542=391. C. 91 1 =(1917) M. W. N. 422 
( 15 M. 237 ; 31 I. C. 401 foil.), See also 1 I. A. 
j 17. See 45 C.L. J. 225. Where decrees obtained 
i n a number of rent suits follow a single judg 
ment and the total amounts recoverable are more 
than Rs. 10,000, though the amount involved in 
each decree is small, the condition as to pecuniary 
valueis satisfied and special leave can be granted. 
12 I. C. 390 = (1914) M. W. N. 162. See also 28 
Bom. L. R. 1437 = 100 I. C. 143 = A. I. R. 1927 
Bom. 19. Valuation of mortgage suit. See 25 O. 


U. 349^73 L C. 407 = 1922 Oudh 214. Valuation 
when there is variation in appeal. 3 Pat. L. T. 
550=66 I. C. 663 = 1922 Pat. 555. Valuation of 
suit for damages. See 66 I. C. 606 = 11 L. B. R. 
152. In a suit for damages for libel, plaintiff 
cannot ensure an appeal to the Privy Council by 
merely placing his damages at a high figure. 9 
C. W. N. 370. In a suit for partition, the value 
of the matter in dispute is the value of the whole 
estate sought to be partitioned. 10 C. W. N. 564. 
See also 60 P. W. R. 1915 = 29 I. C. 759 = 140 P. 
L.R. 1025 which distinguished (10 M. I. A. 252 ; 

10 C.W.N. 564 and 6 C.W.N. 411 But see contra 
26 Bom. L.R. 126 infra. In partition and partner- 
ship suits it is the value of appellant’s share and 
not the value of the whole property that deter- 
mines valuation. 26 Bom. L.R. 1261 =85 I.C. iqi 
= 49 Bom. 149 = 1925 Bom. 137. Valuation in suit 
for enhanced rent. 1925 Cal. 414=82 I. C. 
744 ; 82 I. C. 414 = 47 M. L. J. 379. The 
second paragiaph of S. no is intended to 
deal with property other than that forming part 
of the actual subject-matter in dispute and which 
would be affected by the'final decree or order. 

If a decree affects the petitioner’s rights in or to 
such other property, that may be taken into 
consideration in estimating the amount or value 
of the subject-matter in dispute on appeal to His 
Majesty in Council. 66 I.C 6 o6 = iiLB.Ri. 
See also 106 I.C. 538. In a mortgage suit the am- 
ount payable 106 to a puisne mortgagee who is a 
party to the suit can also be added to ascertain 
value of appeal. 103 IC. 831 --AIR 1927 Pat. 391. 

The fact that the appeal involves a mere 
question of law is no ground for granting leave, 
in cases where the value is less than Rs. 10,000. 
23 A. 415. 

CONNECTED CASES.— Where in two connect- 
ed suits the points are identical but one only ex- 
ceeds Rs. 10,000 in value and is certified as fit for 
appeal to the Privy Council, the other suit should 
also be similarly certified though its subject- 
matter is less than Rs. 10,000 in value. 43 All. 
223 = 18 A. L. J. 1119 = 59 I. C. 794. See also 48 
I. C. 124 = 16 A. L.J. 864; 33 I.C. 369 = 13 A. L.J. 
1075. Connected appeals— Certificate given in 
one — other also entitled to appeal. 27 I.C. 378 = 
13 A. L. J. 57=37 All. 124. See also 50 I. C. 
760 = 23 C. W. N.582 ; 10 I. C. 967 (0 = 13 C. 
L. J. 503. 

CONSENT DECREE. — No appeal lies against a 
consent decree to His Majesty in Council and 
leave to appeal cannot be granted. 5 P. L. J. 383 
= 1 P. L. T. 599=57 I C. 245 (2) =1920 Pat. 
349. But see 6 Pat. L. J. 171=62!. C. 235 = 
1921 Pat. 193. 

DISCIPL 1 NARV PROCEEDINGS.— S. 39, Letters 
Patent, empowers the High Court to“declare the 
fitness of an appeal in a non-criminal matter, if 
it is a final judgment or order, of the Court made 
on appeal or in the first instance. A proceeding 
under cl. 10, Letters Patent, does not fall under 
apy of the jurisdictions specified in the Letters 
Patent, Cl. 39 and therefore no leave to appeal 
could be granted. 41 Cal. 734 «IS C. L. J. 383^ 
19 C. W. N. 593 = 22 I. C. 324. 

PRACTICE AND PROCEDURE. — See (1925) 
Mad. 1223 = 49 M. L. J. 309 ; 26 Punj. L. R. 123 
= (1925) Lah. 468. Where leave to appeal is 
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and where the decree or filial order appealed from affirms the decision of the 
Court immediately below the Court passing such decree or final order, the appeal 
must involve some substantial question of law. 


Bar of certain appeals. 


111. [S. 597] Notwithstanding anything con* 

tained in section 109 , no appeal shall lie to His Majesty 
in Council — 


(a) from the decree or order of one Judge of a High Court established under 
the Indian High Courts Act, 1861 [or the Government of India Act, 1915] 1 or of 
one Judge of a Division Court, or of two or more Judges of such High Court, or of a 
Division Court constituted by two or more Judges of such High Court, where such 
Judges are equally divided in opinion and do not amount in number to a majority of 
the whole of the Judges of the High Court at the time being ; or 

( b ) from any decree from which under section 102 no second appeal lies. 

c 112. [S. 616.] ( 1 ) Nothing contained in this 

Sav,ngs * Code shall be deemed— 


(а) to bar the full and unqualified exercise of His Majesty’s pleasure in receiv- 
ing or rejecting appeals to His Majesty in Council, or otherwise howsoever, or 

( б ) to interfere with any rules made by the Judicial Committee of the Privy 
Council, and for the time being in force, for the presentation of appeals to His Majesty 
in Council, or their conduct before the said Judical Committee. 

( 2 ) Nothing herein contained applies to any maiter of criminal or admiralty or 
vice-admiralty jurisdiction, or to appeals from orders and decrees of Prize Courts. 


PART VIII. 


REFERENCE, REVIEW AND REVISION. 


113. [S. 617 ] Subject to such conditions and limitations as may be prescribed, 

_ , „ any Court may state a case and refer the same for the 

Reference to igh Court. opinion of the High Court, and the High Court may make 
such order thereon as it thinks fit. 


granted the certificate granting leave should 
show on its face that discretion of the Court 
was invoked and exercised. 25 C. W. N. 770 — 
6 Pat. L. J. 163 = 2 P. L. T. 132 -(1921) M. W.N. 
87=62 I. C. 320-13 L. W. 365 (P. C.). Under 
S. 1 10 (2). C. P. C., the question directly or in- 
directly involved must be one between the parties 
to the suit. 93 P. R. 1913 = 340 P. L. R. 1913== 
21 I. C. 624 = 229 P. W. R, 1913. The High 
Court has no jurisdiction to grant leave to appeal 
to the Privy Council in forma pauperis. 44 I. 
C. 731 =3 Pat. L. J. 179. See also 42 Mad. 32 = 
35 M. L. J. 258 = 24 M. L. T. 207 = 47 1 . C. 646 
= 8 L. W. 460. If the appellant takes up a new 
position while appealing to Privy Council leave 
cannot be granted. 58 I. C. 179. 

Leave to Appeal. — Grounds— Point not 
allowed to be raised for the first time in second 
appeal. 76 I. C. 516= 19*3 All. 463. Decree of 
High Court partly affirming and partly reversing 
decree of lower Court. 66 I. C. 721 = 1923 All. 
243. See also as to affirming judgments. 62 I. C. 
71 = 10 L.B.R. 307 and cases cited under S. 109. 
See also 2 Pat. L. T. 173 = 601. C. 500 = 1921 
Pat. 129 (Defendant taking no interest in the 
proceedings). 

Sec. 111 . SCOPE AND APPLICATION OF 
SECTION — S. hi applies to a single judge of a 
High Court established under the Charter Act, 
1861. 127 P.W.R, 1917 = 42 I. C, 893 = 131 P.L. 

R. 1917. Appeal from single judge acting in 
revision does not lie. 46 M. 958*® 18 I.. W. 655 
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— 75 I. C 604—46 M. L. J. 117 = 1024 Mad. 309. 

Sec. 111 (a)— The words “or the Govern- 
ment of India Act, 1915” were added by Act 
XIII of 1916. 

Sec. 112 . — The Code of Civil Procedure does 
not limit the prerogative right of the Crown to 
admit appeals, where leave to appeal is refused 
by the High Court. 15 B. 155. Where a ques- 
tion of great public importance arises, special 
leave to appeal will be granted, even though the 
subject-matter in dispute is under the appealable 
value. 8 M I. A. 1. Also where an important 
principle of law is involved. 8 M. I. A. 203. In 
1 I. A. 72. Special leave was granted to try the 
question whether a District Court can review an 
order refusing to register a document. See notes 
under Ss. 109 and 110. As regards the power 
of the High Court to grant an extension of time 
for furnishing security in Privy Council appeals 
in so far as there is any couflict between Act 
XXVI of 1920 and O. 45, R. 7, c. P. C.,on the 
one hand and R. 9 of the Privy Council rules on 
the other, the Privy Council rule must prevail by 
reason of this section. 29 Bom L, R. 352 = ioi I.C. 
555 =Si Bom. 430 = A. I. R. 1927 Bom. 217 (F.B.) 

Sec. 118 . — Where it was difficult to hold that 
the Judge making the reference entertained any 
reasonable doubt as to what his decision should 
be or as to what decision was correct, but the 
respondent withdrew any objection on this ground, 
as he said the questions that arose would affect a 
very large number of cases and must affect a 
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114. [S. 638 ] Subject as aforesaid, any person 
Review# considering himself aggrieved — 

(а) by a decree or order from which an appeal ia, allowed by this Code, but 
from which no appeal has been preferred, 

(б) by a decree or order from which no appeal is allowed by this Code, or 
(c) by a decision on a reference from a Court of Small Causes, 

may apply for a review of judgment to the Court which passed the decree or made 
the order, and the Court may make such order thereon as it thinks fit. 

115. [S. 622.] The High Court may call for the record of any case which has 

been decided by any Court subordinate to such High 
Revision. Court and in which no appeal lies thereto, and if such 


very large amount of money, reference was enter 
tained. Rang. 220=1923 Rang. 193. On this 
section see also 14 I. 0 . 782 = 14 Bom. L R 259 
(Powers of Collector). Reference ought not to 
be made in a case covered by authority. 39 M. 

L. T. 606. 

See. 114 . — Public Prosecutor was given sanc- 
tion to prosecute an attorne) — Leave to appeal to 
Privy Council against order vas granted. Review 
allowed. 41 Cal. 734 = 19 C. W. N. 593 = 15 
Cr.L.J. 52 = 22 I. C. 324. Reversal of High 
Court’s decision in a connected case by the Privy 
Council is not a sufficient cause for review. 43 

M. L.J. 33-15 L.W. 593 =(1922) M. W. N. 304 
= 70 I. C. 741 =31 M. L. T. 473 = 1922 M. 227. 
Review cannot be granted on the ground of mis- 
take of law or on the merits. 8N.L, J 31=87 
I. C. 125 = 1925 Nag. 266. Review can be 
allowed in respect of probate proceedings. 3 
Rang. 261 = 1925 Rang. 314. Applicability to 
appeals under letters patent — Review. 29 Bom 
L. R. 371. 

Sec. 115 SCOPE OF SECTION.— The powers 
of revision under S. 25 of the Provincial Small 
Cause Courts Act are more extensive than those 
exercisable under this section. 27 A. 192 ; L.R. 
3 A. 17. Under this section the High Court can 
revise orders of Presidency Small Cause Courts. 
7 C. W. N. 547. “Any court subordinate” whether 
includes single judge of Chief Court of Oudh. 2 
Luck- 1 =99 I. C. 547 - A. I. R. 1927 Oudh 59 
“Court” meaning of. 50 Mad. 121 =99 I.C. 148(2) 
= A. I. F. J927 Mad. 93 ; 4 Rang. 304 = 98 I. C. 
902 =A. I. R. 1927 Rang, r (F. B.). Courts 
in the exercise of superintending powers will not 
ordinarily interfere except in cases of grave and 
otherwise irreparable injustice. 31 Bom. 138. 
The High Court may deal with a case under this 
section without there being an application by any 
of the parties. 28 C. 680 ; 4 M. 217. But see 7 
C. L. R. 191. Whether revision lies against order 
under 0 . 26, R. 1. See 32 C. W. N. 128, against 
order under O. 39, R. 1. See 38 M, L. T. 358 
(H. C.); against order under O. 47, R. 7. See 5 
Rang. 121; against order under S. 73 of the Madras 
Village Courts Act. See (1927) M. W. N. 420. 
Against order under Part VII of the Succession 
Act. See 102 I. C. 622. What cannot be obtained 
by an appeal ought not to be available in revision. 
103 I. C. 670= A. I. R. 1927 Mad. 859- 

CONSTRUCTION OF SECTION. -S. 115 being 
merely an empowering section granting jurisdic- 
tion regulated by the discretion of the High 
Courts, it ought to receive a liberal rather than a 
narrow interpretation. 40 Bom, 86 = 33 I. C. 358 ; 
t >5 I* C. 37 * 


INTERLOCUTORY ORDERS.— As to interference 
in revision with interlocutory orders. See 75 I. C. 
107 = 1923 Lah. 301 ; 54 C. 1038 ; 106 I. C. 57. 
(As a general rule no interference with interlocu- 
tory orders). But interference would be justified, 
if otherwise irreparable damage would result. 4 
Lah. L J. 176 = 65 I. C. 282 ; 44 Bom. 619 ; 5 
M. L. J. 75 ; or there are other special and 
exceptional circumstances necessitating interfe- 
rence. 26 I. C. 954=20 C. L. J. 426 ; or where 
there are other most cogent reasons. 43 I. C. 
684. On this point see also S 5 I.C. 619 = 1925 
Cal. ui8; 28 C W. N. 991=82 I.. C. 1008. 
Interlocutory orders that can be rectified on 
appeal are not revisable although there may be 
no appeal directly from such orders. 5 M. L. J. 
75. But see 14 C. 768. See alsog M. 256 ; 5 A. 
293 ; and 18 B. 35. 

THE FOLLOWING INTERLOCUTORY ORDERS 
ARE OPEN TO REVISION.— Where the order is 
arbitrary and unwarranted in law. 58 I.C. 729 = 
18 A. L. J. 486; (1927) M. W. N. 218 (as) 
where the lower Court wrongly refused to grant 
commission for examination of witnesses. 35 C. 
L. J. 78=68 I. C. 9 ; improper orders under 
Guardian and Wards Act. 42 I. C. 240 ; where 
amendment was improperly refused 67 I. C. 
335 ; defect of jurisdiction causing failure of 
justice. 67 I. C. 278=2 L. L J. 673:60 I.C. 
481 ; where irreparable damage may result. 4 
Lah. L. J. 176 = 1922 Lah. 100, or where irrepar- 
able waste of time and money would result, 2 
Lah. L. J. 555=64 I, C. 387 ; allowing a part to 
adduce evidence after closing of the case. 59 I. 
C. 450 ; order as to misjoinder of parties and 
causes of action, 43 M. L. J. 277 = 70 I. C. 684; 
misjoinder of causes of action, 43 M. L. J. 218 
= 69 I C. 966 ; 42 M. L. J. 97 ; order directing 
trial piecemeal on certain issues only, 60 I. ( . 
528 = 2 Pat.L.T. 154 ; improper order of remand. 
1922 Pat. 7 9 = A. I. R, 1922 P. 359 = 50 I.C. 
470 ; 45 C. L. J. 194. Cannot go into merits of 
the order of remand, 39 M. L. T. 120. Order 
setting aside ex Parte decree, 32 C. W. N. 
507 . 

The FOLLOWING INTERLOCUTORY ORDERS 
ARE NOT OPEN TO REVISION.— Order granting 
adjournment on pa>ment of costs. 25 I. C. 207 
— 12 A. L. J. 460; order deciding preliminary 
issue, in a suit where such order would be appeal- 
able after final decision in the suit. 56 I. C. 248. 
But see also 58 I. C. 729 = 18 A. L. J. 486; 39 
All. 254=38 I.C. 828; defect of jurisdiction, 
where no failure of justice is caused. 67 
I. C. 278-2 Lah. L, J. 673; order directing 
a party in scheme suit to give evidence. 
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subordinate Court appears — 


16 I. C. 3 ; order deciding admissibility of certain 
evidence. 101 I. C. 385=29 Bom. L. R. 304 ; 
order refusing to add parties. 25 A. L. J. 991. 
Orders which are open to appeal. 16 L. W, 312 
= 74 I. C. 812 ; 22 I. C. 279 = (i9i4) M. W. N. 
95 ; 24 I. C. 781 ^ 1 L. W. 232 ; 71 I. C. 911 ; 41 
I. C. 942 ; order disallowing interrogatories. 58 
I. C. 721 ; refusing to frame additional issues. 
29 I. C. 876 ; A. I. R. 1923 Pat. 518 = 72 I. C. 148. 
Order dismissing application to examine witness 
on commission. 64 I. C. 821 ; order as to 
appointment of guardian ad litem is not open to 
revision. 46 1. C. 316 = 5 Pat. L. W. 92 ; where 
another remedy is open to the party and no irre- 
parable harm would be done. 5 Pat. L. J. 400 = 
56 I, C. 649. Order giving directions as to taking 
accounts. 3 Pat. L. T. 638 =A. I. R 1922 
P. 598- 

OTHER REMEDY OPEN.— Where another re- 
medy is open to the party, e.g., by a suit or 
appeal or otherwise, the Court will not entertain 
an application for revision. See 45 C. L. J. 213 = 
31 C. W. N. 615=98 I. C. 89 ■* A. I. R 1927 Cal. 
2 14; 29 Bom. L. R. 1355 = 1927 Bom. 599; ( 1927) 
M. W. N. 795= A. I. R. 1927 Mad 1030 ; 
64 I. C. 469 ; 38 I C. 299 ; 63 I. C. 809 ; 
40 All. 216 ; 44 Bom. 595 ; 47 I. C. 190 ; 
i8 L. W. 105 ; 41 M. L. J. 373 ; 31 M. L. J. 827 ; 
37 I. C. 348 ; 30 I. C. 845 = 18 M. L. T. 243 ; 1 

L. W. 905 ; 29 M. L. J. 53 ; 1 L.W. 233 ; (1914) 

M. W. N. 95 = 22 I. C. 279 ; 23 M. L. J. 381 ; 
<1912) M. W.N. 956; 1 P. 68=65 I. C. 135. 
The ordinary rule is that the High Court cannot 
interfere in revision if the party has a remedy by 
way of appeal or second appeal. But this rule 
has its exceptions, and each case must be judged 
upon the circumstances peculiar to it. 28 A. 72. 
See also 9 Lah. L. J. 19 ; 15 All. 405 ; 34 All. 
592 ; 8 Pat. L T. 677 ; 103 I. C. 32= A. I. R. 
1927 Pat. 316 ; 4 Lah. L. J. 71=67 I. C. 945. 
{Revision entertained in case of gross injustice, 
though other remedy open. See also 10 All. 119 ; 
5 Rang. 742. When another remedy is open to a 
party, but it is very inconvenient and practically 
is no remedy, the Court should give relief by way 
of revision 2 A. L. J. 370 ; 65 I. C. 476: 26 L. 
W. 76= 104 I. C. 371 = A. I. R. 1927 Mad. 799; 
39 M. L. T. 590=53 M. L. J. 903 ; 27 L. W. 286 
= A. I. R. 1928 Mad. 416. 

Failure to exercise Jurisdiction and 

WRONG EXERCISE OF JURISDICTION.— The 
High Court is bound to interfere where it appears 
that the Court of First Instance has exercised a 
jurisdiction not vested in it bylaw’. 26 M 176 ; 
21 M. L. J. 1020 ; 53 I. C. 41 ; 51 I. C. 873 = 4 
P. L. J. 340 ; 51 I. C. 189 = 4 Pat. L. J. 277 ; 49 
I. C. 442 = 4 Pat. L. J. 57. “Jurisdiction” in 
S. 1 15 of C P. C. means a jurisdiction local, 
pecuniary, personal or with reference to the 
subject-matter of the suit. 23 I. C. 977=41 Cal. 
323 ; 15 I. C. 669. 

JURISDICTION. — Meanipg of term. 46 C.L.J. 
183 = 103 I. C. 468 = 31 C. W.N. 818. This 
term is used in contradistinction to “the merits,” 
and denotes a tribunal designated by the Legis- 
lature as competent to entertain the case under 
reference, n M. 220 (F. B.) ; 7 A. 345, 350 ; 8 
A. 5 [9. A court’s decision regarding its own 
jurisdiction in a particular matter is open to revi- 


sion. 104 I. C. 342 = A. I. R. 1927 Sind 239. 
Where the lower Court exercises jurisdiction in * 
proper manner, the High Court will not interfere 
45 All. 548 = 73 L C. 538 ; 45 A 425. To justify 
interference by the High Court under S. 115, C. 
P. C., on the ground of want of jurisdiction the 
facts ousting jurisdiction must be patent on the 
face of the record. 44 B, 595565 I. C. 50. 
Ordinarily interference in revision is inadvisable 
in cases of decisions as to jurisdiction and should 
onlv be made in exceptional cases to remedy 
injustice. 1923 Lah. 565 ; 73 L C. 755 = 1923 
Lah. 524. The High Court’s interfere-nce 
under S. 115. If confined only to question 
of jurisdiction. 20 C. W. N. 1080 = 1 Pat. L. J. 
465 = 37 I. C. 129. On the mere ground that 
the decision was wrong, a High Court certainly 
will not interfere but where the lower Court had 
no jurisdiction to enquire into the question. High 
Court has power to interfere in revision. 1 Rang. 
265=76 I. C. 504; see also 106 I. C. 901 = 10 
Lah. L. J. 51 relying on 6 Lah. 487 (P. C.) High 
Court can act suo motu. 4 M. 217 ; 32 C. 146 ; 
28 A. 72 ; 65 I. C. 122 = 1 P. 232. If a Court has 
jurisdiction, the mere fact that it decided wrongly 
is no ground for revision. 27 M. 504 ; ( 1903) A. 
W. N. 1 ; 30 C. 397 ; 46 C. L. J. 182 = 103 I. C. 
468=31 C. W. N. 818. The order of a Court 
wrongly refusing to entertain an application on 
the ground that it did not lie at all, is on account 
of tne declining of jurisdiction, liable to be set 
aside. 38 M. L. J. 322 ; 48 J. C. 139 = 8 L. W. 
4^6 ; 31 I. C. 536 = 2 L. W. 1115 , 31 I. C. 209 ; 
28 I. C. 707 = 2 L. W. 366. 

ILLUSTRATIVE CASES OF WRONGFUL EXER- 
CISE OF JURISDICTION — The High Court can 
interfere in revision when a civil Court has wrong- 
ly entertained a suit cognizable by a Revenue 
Court. 56 I. C. 946 = 23 O. C. 281. District 
Munsiff exercising small cause jurisdiction when 
not invested with such powers — Revision lies, 22 
I. C. 909 = 12 A. L. J. 109. But High Court 
would not interfere in revision, in a suit cogniz- 
able by a Small Cause Court, but tried by a Dis- 
trict Munsiff and appeal suit heard by the District 
Court without any objection. 21 B. 417 ; 75 I. C. 
769. Revision lies against order wrongfully refus- 
ing to file appeal. 99 I. C 690. Jurisdiction, want 
of — Plea to be substantiated by evidence. 52 I. C. 
32. An order without enquiry is without 
jurisdiction. 24 L. W. 839=99 I. C. 383 = 
A. I. R. 1927 Mad. 188. Omission to refer to 
evidence. 104 I. C. 321 ; 99 I. C. 946 = 
44 C. L. J. 565. The High Court has jurisdic- 
tion to interfere under section 115 (r) when a 
lower appellate Court erroneously decides in the 
exercise of its admitted jurisdiction as an appel- 
late Court that the Court of first instance has or 
has not jurisdiction to entertain a suit, 76 I. C, 
1010 = 1923 Lah, 412. The omission of an appel- 
late Court to deal with an appeal before it on the 
merits is a failure to exercise jurisdiction vested 
in it bylaw. 40 Cal. 518 = 20 I. C. 420. The 
High Court has power to set aside the order of 
the lower appellate Court on the ground that no 
appeal lay to it at all. 5 Pat. L. J. 97=55 I C. 
15. An order of the appellate Court directing the 
rehearing of a suit without any finding as to the 
sufficiency of the cause for the non-appearance 
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(а) to have exercised a jurisdiction not vested in it by law, or 

(б) to have failed to exercise a jurisdiction so vested, or 


of the defendant is illegal and without jurisdic- 
tion. 54 I. C. 965?= i Pat. L. J. 69. See also 
100 I, C. 135 = A. I. R. 1927 Mad. 335. An erro- 
neous decision of the lower appellate Court that 
the first Court had or had not jurisdiction to 
entertain a suit, can be interfered with in revi- 
sion. 39 Mad. 195=24 M. L. J. 112. Where a 
Court assumes jurisdiction to pass an order on 
an erroneous view of the law, in a matter where 
it has in fact no jurisdiction, it is a case for inter- 
ference of the High Court. 46 Mad. 536 = 44 

M. L. 1. I; 100 I. C. 936 = A. I. R. 1927 Lah. 
342. Jurisdiction — Refusal to exercise — Court 
misinterpreting S. 73 of the C. P. C. and conse- 
quently refusing help. 10 I. C. 527 = 15 C. W. 

N. 872. See also A. I. R. 1927 Mad. 1030. 
When a Court, upon an erroneous view’ 
as to the scope of a section of the Code, 
applies it to a case to which it has no application 
it acts without jurisdiction. 33 C. 487; 99 I. C. 
425= A. I. R. IQ27 Mad. 427. A mere miscon- 
struction by a subordinate Court of S. 87 of the 
Negotiable Instruments Act, is not a ground for 
revision by the High Court under S. 115. C. P. C. 
12 I. C. 138. Case of misconstruction of plead- 
ings. A. X. R. 1927 Lah. 44. A Judge who passes 
a decree which is not supported by any evidence 
on the record, has taken upon himself a jurisdic- 
tion not vested in him by law. 10 C. W. N. 14 ; 
9 A. 398, 404. Finding of fact without evidence, 
64 I. C. 85. Ordinarily the question of admission 
of evidence is question of law only. But when a 
document has some legal effect on the decision, 
its exclusion can be treated as a refusal to 
exercise jurisdiction, 25 I. C. 204. Where a 
subordinate Court proceeds with the trial of a 
suit in contravention of S. 10, C. P. Code, it 
usurps a jurisdiction not vested in it by law and 
its order refusing to stay the suit though interlo- 
cutory, is open to revision by the High Court. 42 
A. 409 ; 70 I. C. 5 = 16 L. W, 607. An order 
under S. 10 staying a suit amounts to a decision 
that the Court has no jurisdiction to try the suit. 
If wrongly used, it is a refusal to exercise jurisdic- 
tion and is open to revision under S. 115. 50 I.C. 
212 ; 14 1 . C. 71 1 ; 14 I. C. 221. Where a Judge 
refused to try the issues raised before him, he has 
declined to exercise a jurisdiction vested in him 
by law and the High Court can interfere. 39 A. 
29 7 = 38 I* C. 335. The failure of a District Judge 
to decide a plea amounts to a refusal to exercise 
a jurisdiction and his decision is liable to be set 
aside in revision. 54 I C. 66 2. Omission to decree 
claim admitted. 1922 Pat. 355 = A.I.R. * 9 2 3 P. 4 *. 
Where an objection to the place of suing is over- 
ruled and embodied in a formal order the High 
Court has power to revise the order. 41 All. 602 
= 51 I. C. 331. An order directing a plaint to be 
returned foi amendment without a prayer being 
without jurisdiction, isopen to revision by the 
High Court. 24 M.L.J. 455 = 191. C. 672; (1913) 
M.W.N. 1024. Also an order dismissing summa- 
rily an application by plaintiff to restore a suit 
dismissed for default. 100 I.C. 677 = A. I. R. 1927 
Lah. 239. Failure to exercise jurisdiction vested 
by the Calcutta Rent Act, can be interfered with 
under S. 1 15, C.P.C. 26 C. W.N. 71 1 =49 Cal, 928. 
failure to deal with question of limitation arising 


in the case is no material irregularity requiring in- 
terference in revision. 32 I. C. 785=3 L W. 176. 
But see 18 I. C. 391 = 17 C. W. N. 667. Where 
a suit was withdrawn by the plaintiff without the 
Court’s considering the terms of withdrawal 
especially as to costs, it was held that the omis- 
sion to consider the question of costs which 
resulted in injustice to defendant is a failure to 
exercise the jurisdiction vested in the Court. 31 
I.C. 617 = 13 A. L. J. 10 (Rev.). Application 
for decree absolute — Declining to entertain objec 
tions. 5 Pat. L J. 342. When a date is appoint- 
ed for the hearing of parties in order to ascertain! 
valuation on sale proclamation, the Court acts 
without jurisdiction in fixing valuation at an 
earlier date without hearing the parties. 3 P. L. 
T 342=65 I.C. 360. Jurisdiction — Execution 
sale — Deposit by person not entitled, allowed. 26 
C. W. N. 167 = 701. C. 127 = 1922 Cal. 95 ; 45 
All. 425 = 21 A. L. J. 313152!. C. 344. The 
High Court has jurisdiction to interfere with the 
wrong exercise by the Courts below of powers 
vested in them under O. 21, Rr. 89 to 92 dealing 
with confirmation and setting aside of auction 
sale. 67 I C. 286 ; 32 C. W. N. 57 = 45 C. 1 ..J. 
566 = 104 I. C. 199 = A. I. R. 1927 Cal. 633. 

CLAUSE (<r). — Where a Court professing to 
act under O. 21, R. 90 sets aside a sale without 
proof of substantial injury, such an order is one 
passed without jurisdiction within the meaning 
of this section. 9 M. 145 ; see also 106 I. C. 568 
(Application not conforming to R. 89 of O. 21). 
Proceedings under O. 41, R. 23 instead of under 

O. 41, R. 25 does not create a point of jurisdic- 
tion as to justify interference. 64 I. C. 436. A 
Court has jurisdiction to hear an application for 
review though insufficiently stamped and the 
High Court will not interfere on that ground. 
21 I. C. 943 (Cal.) ; 43 All. 288 ; 2 L. W. 366. 
A general order of remand by an appellate Court 
which misunderstands its own duties and in subs- 
tance declines jurisdiction is liable to be revised' 
by the^High Court. 63 I. C. 358. The investiga- 
tion contemplated by O. XXXIII, R. 7 must be 
confined to the applicant's pauperism, and if the 
Court receives evidence on the merits, it exercises 
a jurisdiction not vested in it by law. 13 M. L. J. 
292 (F. B.). 

Cl. ( b ). — By taking a mistaken notion of his 
legal powers, a Judge fails to exercise a Juris- 
diction vested in him by law. 12 M. L. J. 473. 
Where a Judge puts an erroneous construction 
upon the provisions of an Act, this does not 
amount to failing to exercise a jurisdiction vested 
by law, 13 C. 90, (93). Where no application is 
made under O. 21, R. 90 but nevertheless, the 
Court refuses to confirm the sale under O. 21, 
R. 92 it has failed to exercise a jurisdiction vest- 
ed in it. 20 C. 8 ( 1 1 ) (F.C.) When a Court refuses 
to investigate a claim under O. 21, Rr. 58 to 60 
it refuses to exercise jurisdiction vested in it by 
law. 4 C. L. R. 74. Where the lower court has 
failed to take notice of the real point in the case 
the High Court can interfere in revision. 106 I. C. 
226 (2) = A. I. R. 1928 Lah. 299; 5 Rang. 803. 
When a Judge refuses to accept a plaint he fails 
to exercise a jurisdiction vested in him by law- 
32 C. 146. 
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(c) to have acted in the exercise of its jurisdiction illegally or with material 


Cl. (**). — For the meaning of the words “ ille- 
gally” and “ material irregularity’*, see 7 B. 341 ; 
(F.B,) at p. 358, Order allowing plaintiff to with- 
draw suit on grounds not covered by O. 23, R. 1. 
See 25 A. L. J 870=103 I. C. 229 = A. I. R. 1927 
All. 704 ; 25 A.L.J, 943 ; 103 I. C. 372. When the 
only issue tried by the lower Court is not one 
upon which the dispute between the parties can 
be properly adjudicated, Court acts with material 
irregularity. 7 Bom.L.R. 12 (16). The expression. 

material irregularity ” was held to include an 
irregularity of procedure materially affecting the 
merits of the case. 13 C. 225* See also 28 C. 574 
(583) ; (1928) M. W. N. 49. A mere error in law 
is not an illegality or material irregularity. 23 B. 
177- See also cases under “ Error of Law”. 
Clauses (a) and (b) of S. 115 embody what this 
section refers to in the word ‘* illegally Clause 
(<0 indicates the meaning of the expression 
‘‘ material irregularity ”. 8 A. hi (F. B.). 

Illustrative Cases— Addition of Par- 
ties. — Addition and substitution of parties when 
open to revision. 45 C.L.J. 146 ; (1927) M.W.N. 
301. No revision lies from an order striking out a 
defendant, as such an order does not decide any- 
thing between the parties. 14 I. C. 263 ; 32 A. 
623. See also where parties are added. 64 I. C. 
363 ; 90 I. C. 721. When in a suit the mort- 
gagee claimed land from a third party through 
the mortgagor and the suit was decreed though 
the mortgagor not a party the Court acted with 
material irregularity. 54 Cal. 338 = 25 A. L. J. 61 
= 25 L. W. 90 = 99 I. C. 749 = 29 Bom.L.R. 
75.5 ~3 1 C. W. N. 4 J 3 — 5 2 M. L. J. 368 (P. C.) 
Where addition of parties causes not only mis- 
joinder of parties, but also causes of action, 
revision lies. 90 I. C. 721. Where the right to 
raise an objection as to non-joinder came into 
existence during the suit, and such objection was 
not taken in the trial Court, it cannot be raised 
in revision. 46 I. C. 648. But see 44 I. C. 564. 
Where an order for addition of parties was made 
due to devolution of interest during pendency of 
suit, appeal and not revision is the remedy. 54 
C. 716. Addition of parties — Order refusing to 
make a transposition of parties when open to 
revision. 34 I. C. 186 = 20 C. W. N. 752. See 
also 45 M. L. J. 703 = 50 I. C. 58 (Scheme suit) ; 
39 I. C. 160=5 L. W. 207 ; 25 A. L. J. 991. As 
to exercise of power under O. i, R. 10 see 47 I. 
c. 725- 

Amendment of Plaint and Pleadings.— 
The High Court has power to interfere under 
S. 1 15 with an order directing that a plaint should 
be amended. 63 I. C. 419 — 4 N.L.J. 58. See also 
1925 Mad. 188 ; 89 I. C. 782:871.0.90 = 48 
M. L. J.349i(i922) Lah. 394(1). See contra 
15 C.W.N. 682 = 10 I.C. 308 ; 101 I.C. 701 (1) = 

9 Lah. L. J. 357. A Court is not empowered to 
accept additional written statement to meet 
allegations not raised in the plaint. The proper 
course is to amend the plaint, if allowable, and 
direct filing of written statement, and frame 
issues and decide. 30 I C. 41 =29 M.L.J. 53. 
Where a Court dismisses a suit refusing an op* 
portunity to amend the plaint, if necessary, the 
High Court can interfere under S. 115. 1 Pat. 

L.T. 188; 55 I.C, 445 ; 22 M.L.J. 136 = 12 I.C. 

1 73 ; 15 L. W. 667=68 L C. 1671 98 I-C 


458 = A. I. R. 927 Mad. 2i2. Where there 
is another remedy open to a party, such 
as an appeal, if eventually the judgment U 
passed against him, the High Court would not 
entertain revision. 10 I.C. 308 = 15 C.W.N. 682; 
15 L.W. 667=68 I.C. 167. 

APPEAL, — An appeal can be treated as an 
application under this section. 17 M.L.J. 119 ; 28 
B. 458 (460); 4 A.L.J. 492; 45 C.L.J. 194 and vice 
versa . 6 C.W.N. 346; 50 I.C. 93 1 =9 i_.W. 596. 
See also 34 LC. 264: 31 I.C. 812 =23 C.L.J. 235; 
but not one filed after limitation for appeal has 
expired. 2 Lah. L.J. 734. See also 41 Mad. 554 
= 34 M.L.J. 309; 9 L.W. 81; 30 M.L.J. 486 = 
34 I.C. 372. Incompetent appeal entertained 
by Appellate Court can be set aside in revision. 
25 Bom. L.R. 147 = 72 I.C. 256. 

ARBITRATION. — Where in aibitration pro- 
ceedings an appeal is not allowed, revision 
would be still more objectionable. 47 All 121. 
Order of reference to arbitration —jurisdiction 
of court challenged — Revision. See A.I.R. 1927 
Cal. 52 ; 106 I.C. 93. 

AWARD. — Where in superseding an award 
the Court acted illegally and with material ir- 
regularity the High Court could interfere in 
revision. 20 A.L.J. 125 = 64 I.C. 934 = 1922 All. 
69. On this point a/jv? 87 I.C. 371. Where 
a Court sets aside an award of arbitrators on the 
ground of misconduct on the part of the arbitra- 
tors its order is not open to revision. 47 Bom. 
721 =73 I.C. 464 ; 43 All. 101 =59 I.C. 667 = r8 
A.L.J. 952 ; 59 I.C. 81 1 =45 Bom. 832. Where 
no notice was given of the filing of the award as 
required by the rules, the High Court can inter- 
fere in revision with a decree passed in terms of 
the award. 63 I.C. 243. If a Court passing a 
decree on an award has committed an error in 
procedure or has misused the jurisdiction pres 
cribed by Sch. II, if there is revision against the 
decree. See 64 I. C. 363 ; 64 I. C. 294 ; 38 I.C. 
769 ; 105 I. C. 105. Interference in revision is 
not rightful where there is no irregularity in the 
proceedings or error in procedure or misuse of a 
jurisdiction and the decree of the Court is passed 
according to an award of arbitrators. 16 I.C.996; 
28 I.C. 427. The Court on filing an award not 
containing decision on a point in dispute cannot 
be considered to have exercised a jurisdiction 
not vested in it by law or failed to exercise a 
jurisdiction vested in it by law. 17 I.C. 33 = 
(1912) M.W.N. 1076. The High Court should 
not interfere with the award if no illegality is 
apparent and the irregularities in procedure are 
formal. 12 I.C. 269 = 21 M.L.J. 1005. Also in 
case of arithmetical error in award. , (19*7) 
M.W.N. 242. Whether revision lies from order 
refusing to give opportunity to party to produce 
evidence in support of objections to award. 
See 37 I. C. 400. The High Court has power 
to revise the proceedings of the lower Court 
after the delivery of the award to it and can 
rectify any illegality or material irregula- 
rity in the lower Court's procedure in deal- 
ing with the award. 34 LC. 845=9 S.L.R. 
183. See also 50 I. C. 52=4 Pat. L. J. 
265 ; 65 I. C. 50. 

* Case decided ” — Meaning of — Order un- 
der S. 10 of the Religious Endowment Act — 
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Revision — Powers of interference. 40 Mad. 793 
«40 I. C. 650 (P. C.). Order deciding that Sikh 
Gurdwari Act applies terminates procedings and 
revision lies. 8 Lah, 362 — 101 I. C. i7i = A.I.R. 
1927 Lah. 394. S. 1 15 applies to jurisdiction 
alone, the irregular exercise or non-exercise of it 
or the illegal assumption of it ; it is not directed 
against conclusions of law or fact in which juris- 
diction is not involved. 40 Mad. 792 (P. C.) 
sup*a . “ Case ” is not defined in the Code ; it 

cannot be confined to litigation in which there is 
a plaintiff who seeks to obtain a particular relief 
against a defendant before the Court but includes 
an ex parte application praying that persons in 
the position of trustees or officials should perform 
their trust or discharge their judicial duties. 
UPid.) 

The word u case ” in S.115 is a word of wider 
import than such words as “ suit ” or “ appeal ” 
40 Bom. 86 -=33 I. C. 358 ,* 48 Bom. 43 ; 41 Gal. 
632. The decision on a single issue by a subor- 
dinate Court in a suit which is still pending in 
that Court is not a ‘ case ’ decided. 43 All. 564 = 
63 I. C. 15. An application under S. 10 for the 
stay of a suit is not a “ case ” and an order for 
stay passed on that application is not the decision 
of a case within S. 115. 58 I. C. 90 = 42 A. 409. 

See also 2 7 M. L. J. 494 ; 15 C. W. N. 666 ; 42 
Cal, 926; 4 Lah. L. J. 425. Whereon the 
objection of the defendant that the Court has no 
jurisdiction to entertain the suit the Court decides 
it has jurisdiction, the order of the court does not 
amount to a decision of a case and no revision 
lies against it. 5 L.L.J. 140 = 71 I.C. 487 ; 41 A. 
43 ; 42 A. 564 ; 59 I. C. 680. “ Case ” — Refusal 
to issue interrogatories. 69 I. C. 417 = 1923 Lah. 
282(2). Case — Order directing verification of 
pleadings Order as to costs. 64 I. C. 207. 
Orders under S. 34 of the Guardians and Wards 
Act are open to examination by the High Court 
on revision side. 55 I. C. 587. Order dismissing 
an appeal summarily is a decree and is open to 
revision by High Court, if there is no second ap- 
peal provided for. 36 Mad, 128 = 21 M. L. J. S87. 
Appeal against order in application under O. 21 , 
R. 90. Revision 45 C. L.J. 3 37 Case decided— 
Proceedings under Legal Practitioner’s Act — No 
power to revise. 56 I. C. 433=21 Cr. L. J. 449. • 
Where a Court allows or refuses to allow a suit 
to be withdrawn with liberty to bring a fresh suit, 
it ‘decides’ within the meaning of S. 115 of the 
Code and the High Court has jurisdiction to inter- 
fere. 61 I. C- 584 ; 103 I. C. 229. The refusal 
by a Court to adjourn the hearing of a suit in 
order to enable the applicant to pay the court-fee 
Is not an order which should be revised by the 
High Court. 45 All. 218 =20 A. L. J, 1005 =69 
I. C. 921 ; 64 L C. 21 1. Dismissal for default. 
See S3 C. 827. 

Court-fee— Conflict of Rulings.— An 
order under S. 149 requiring the plaintiffs to pay 
the additional court-fee is not open to revision. 
51 I. C. 581; 104 I. C. 145 8=1 A. I. R. 1927 

Mad. 1021 (2) =53 Mad. 452; 102 I. C. 
877. As to when orders relating to court-fees 
are open to revision. See also 29 C. W. N. 627 «* 
86 I.C. 853 ; 21 L. W. 649=87 I. C. 660 = 48 M. 
I^ J. 688; 27 L. W. 286*= A* L R. 1928 Mad. 
416. A decision of a Sub-court on a question of 


valuation determining the amount of Court-fee, 
is subject to revision. 10 B. 610. But notan 
order directing to pay additional court-fees. 12 
C. L R. 141. Revision lies to the High Court 
from an erroneous order for payment of additional 
court-fee, and the plaintiff need not wait for 
the dismissal of the suit by disobeying the order 
and then move the High Court in appeal or revi- 
sion. 36 I. C. 381. See also 15 I.C. 46 = 17 C 
W. N. 160 ; 103 I. C. 368 (2)= A.I.R. 1927 Nag. 
256. The Patna High Court has held that, the 
High Court will not revise an interlocutory order 
demanding ad valorem court-fee on a plaint, as 
the order of rejection on the plaint is appealable. 

S Pat. L. J. 400 =56 I. C. 649. See also 51 I. C. 
581. The High Court has power to interfere in 
revision with interlocutory orders of lower Courts, 
e. g. t direction to pay court-fee. 50 I. C. 470 = 4 
Pat. L.J. 195. See also 55 I.C. 786 = 1 Pat L. T. 

5- 

COMMISSION. — Order issuing commission for 
examination of plaintiff may be interfered with 
in revision. 1925 P. H. C. C. 326 ; (1927) M.W. 
N. 218. 

CRIMINAL PROSECUTION.— An order punish- 
ing a person for contempt of Court can be revis- 
ed. 27 A. 380. Also an order granting sanction 
under S. 195 of the Criminal Procedure Code. 17 
M. L. J. 123. But see also 3 All. 508. An order 
of a judge passed under S. 195 or 476, Cr.P. Code 
directing the trial of a person under S. 193, I.P.C. 
is open to revision. 23 Cr. L. J. 291 = 1922 All. 
438. See also 1923 A- 490 (i);j8 I.C 499. 
Prosecution order of a Collector under S. 476, Cr 
P.C., while acting under S. 70, C.P.C., cannot be 
revised by High Court. 38 I. C. 419 = 14 A.L J. 
1077. The High Court can revise an order under 
S. 476, Cr. P. C., passed by a Civil Court if it 
fails to specify the charges. 38 All. 695 =36 I.C. 
836. A petition to revise proceedings under S. 19s 
Cr. P. C., of a Civil Court should not be under 
S. 439, Cr. P. Code. 17 Cr L. J. 184=33 I. C. 
824 ; Contra 19 I. C. 197=40 Cal. 477. See also 
28 I. C. 334 = 19 G. W. N. 447 ; 40 Cal. 477 = 17 
C. L. J. 245=33 I- C. 824 ; 32 I.C. 330 = 18 M. 
L. T. 591. 

DELAY. — Revision is a privilege and not a right 
and it corresponds to the remedies in England 
known as Certiorari and Mandamus. The invari 
able rule in these cases is that a party aggrieved 
must come to the High Court for relief at the 
earliest possible moment and also must come with 
no ulterior purpose. 39 I. C. 570 ; 43 I. C. 470 ; 
19 C. L. J. 9 ; (192 3) M W.N. 159 =72 I. C. 137. 
As a general rule the High Court does not enter- 
tain revision petitions after 3 months, but the 
High Court may in a proper case excuse the de- 
lay in the exercise of its discretion. 16 L. W. 
760 = 0922) M. W. N. 130 = 65 I. C. 732. See 
also 98 I. C. 723 (1). As to delay of over three 
years, see 86 I. C, 329. 

* DISCRETION — Failure to exercise discretion in 
executing delay on insufficient grounds for filing 
application for review after time falls under this 
section. 100 I. C. 727 = A. I. R. 1927 All. 386. 
Where an appellate Court refused to admit addi- 
tional evidence offered three days after the argu- 
ment was closed, the High Conrt would not 
interfere with its order in revision. 67 I. C. 25a. 
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the High Court may make such order in the case as it thinks fit. 


As to interference in revision with discretion of 
lower Court, see 7 Lah. L. J. 290=90 I. C. 632 j 
85 I C. 660 ; 1925 Cal. 293 ; 90 I. C. 243 = L. R. 
6 A. 586 ; 83 I. C. 133 = 1925 All. 218. The High 
Court will not interfere in revision with the lower 
Court’s order directing the Commissioner to 
ascertain mesne profits. 16 L. W. 312 = 74 I C. 
812. Where a subordinate court not only has 
made a mistake in law but has entirely misunder 
stood the nature of the judicial discretion 
it was called upon to exercise the High Court 
will interfere in revision under S. 115. 42 M. 

L. J 97 = 45 M. 194; 25 M. L. T. 116 — (1918) 

M. W. N. 888 ; 26 M. L. J. 467=23 I. C 572. 
A High Court ought not to interfere with every 
exercise of discretion by the court below, even 
if no appeal is allowed, but must do so only 
where there has been a wanton abuse of process. 
23 I.C. 522 = 15 M. L. T. 339 ; 31 C.W.N. 653 ; 
32 C.W.N. 128. The issue or a refusal to issue 
by a subordinate court, a commission to examine 
witnesses is not an abuse of process warranting 
an interference by the High Court. 23 I.C. 522 
= 15 M.L.T. 339. Where a judge uses his dis- 
cretion to grant or refuse leave to institute a 
suit he does not art illegallv nor with material 
irregularity nor is any question of jurisdiction 
involved. 17 I.C. 400 = 12 M.L.T. 359. The 
High Court will not interfere in revision with an 
order for payment of adjournment costs for not 
complying with a provision of law, when the 
amount awarded is neither excessive nor un- 
reasonable. 57 I. C. 506. The High Court’s 
interference with the discretion of a court is con- 
fined only to an ignorant or perverse exercise of 
it 20 C.W.N. 1080 = 1 Pat. L.J. 465; 37 I-C. 
129 = 3 Pat. L.W. 55 ; (1927) M.W.N. 838. 

Election Matters.— As to interference in 
election disputes, see 90 I. C. 771 =49 M. L. J. 
381; 1925 Mad. 707=48 M.L.J. 451; 22 L.W. 24 
= 90 I.C. 1055; 52 M.L.J. 392 .. 103 I.C. 821 = 
A.I.R. 1927 Mad. 935 ; (1927) M.W.N. 842; 106 
I.C. 398= A.I.R. 1928 Mad. 199 (1). 

EX PARTE DECREE.— Order setting aside 
parte decree is open to revision. See 88 I.C. 46; 
52 M. L. J. 477 ; 90 I.C. 329 ; especially when 
after 30 days from date of decree. 100 I.C. 936 
= A.I.R. 1927 Lah. 342. 

ERROR Oj< law. — E rror of law by itself is no 
ground for revision. 75 1.0.472 = 1923 A. 465 
(2); 106 I.C 829= A. I. R. 1928 Lah. 102; 107 
I.C. 273(1 ). See also 18 A. L.J. 373— 58 I C. 
182; 83 I.C. 334 = 1924 Rang. 212 ; 90 I.C. 430; 
(1912) M.W.N. 993- 1 L.W. 59 ; 38 M. 775; 21 
M.L.J. 1013; 100 I.C. 76 (i) = A.I.R. 1927 All. 
573; 106 I.C. 851=46 C.L.J. 527. Error of 
law is no ground for interference under S. 115 or 
S. 107 of the Government of India Act. 35 M.L.J. 
604; 16 C.W.N. 1015: 40 M.L.J. 497 = 13 L.W. 
498 = 44 Mad. 554 (F. B.). The High Court 
cannot interfere when the lower Court has fallen 
into an eiror of law. It can only interfere in case 
the lower court has acted illegally. 30 C. 397 ; 
16 C. 482, (486); 17 M, 410 (F.B.);6 A. 125; 7 A. 
345 (35°) i 2 4 M. 685 ; 11 M. 144; 11 M. 332 ; 12 
B 617 ; 17 M. 37 ; 28 C, 574. An erroneous con- 
struction of the rules framed by the High Court 
as regards costs of proceedings in subordinate 
courts is no ground for revision. 3 P.L.T. 314 = 


65 I.C. 355. Mere decisions in matters of law 
and fact are not within the scope of S. 115, Cl9. 

and ( b ) deal with the question of 
jurisdiction and Cl. (e) refers to illegal proces- 
sual acts. 52 I.C 767 = 23 C.W.N. 759. See 
also 64 I.C. 563 ; 52 I.C. 4 = 30 C.L.J. 64 ; 54 
I.C. 757; where in the exercise of its jurisdiction 
the lower court commits an error of judgment 
this is not a matter upon which revision can lie. 

66 I. C. 509 = 1922 All 441. The High Court 
will not interfere in revision on the ground that 
the Court below has wrongly decided a question 
of limitation 55 I. C. 871 =2 U* P. L. R. (All.) 
72; 47 C. L. J. 62 ; 98 I. C. 892 = A. I. R. 1927. 
Lah 43; 4 O W.N. 1123; 26 L.W. 15 = 101 I.C. 
5i4 = A. I. R. 1927 Mad. 660 ; 49 A. 454 = 25 
A. L.J. 399 = 100 I.C. 638 = A.I.R. 1927 All. 358 ; 
103 I. C. 1 13. Erroneous decision on point of 
limitation may sometimes make interference 
proper. 21 A. L. J. 861 =L. R. 4 A. 591 =46 A. 
11 73 ; 24 I.C. 872 ; See also 35 I. C. 74 = 4 L.W. 
41 1 ; 19 M.L.T. 24=32 I.C. 3(0=3 L.W. 36 ; 
30 I.C. 264 ~z L.W. 609; 25 I. C. S92 = ( 1914) 
M. W. N. 738. The High Court will interfere 
when a Subordinate Court issues an order which 
is erroneous in law, and as a result of that order 
the Court acts beyond or in derogation of its 
jurisdiction. 30 I. C. 38 = 21 C. L. J. 614. See 
also 41 I. C. 919 = 27 C. L. J. 294 ; 37 I. C. 19 ; 
23 C. L. J. 557 ; 3] I. C. 346 = 22 C. L. J. 564 ; 
32 I. C. 982 ; 23 I. C. 977 =41 Cal 323; 
19 I.C. 594 ; 18 I. C. 715. An erroneous decision 
on a question of limitation or res judicata 
cannot be revised. '20 A. 78; 11 B. 488; 
103 I. C. 68. The fact that a Court has 
misconstrued the effect of a document is no 
ground for revision. 16 A. 39 ; see also 107 I. C. 
273 ( 1 '. Also the fact that document has been 
considered to be inadmissible in evidence. 23 B. 
177 at 179. Refusal to amend a clerical error in 
the form of probate may be a ground for 
revision. 27 C. 5. An illegal order passed under 

0. 31, R. 93 can be revised. 9 M. 437. But 
not an order rejecting a memorandum of appeal. 
7 A. 42. Revision of order refusing to set aside 
an ex parte decree, see 8 C. 832 ; 53 M. L. J. no; 
A. I. R. 1927 Lah. 55. When a Court rejects an 
application to set aside a sale on the ground that 
the applicant had no locus standi , the case does 
not fall under this section. 32 C. 572- 

Leave TO SUE IN EORMA PAUPERIS.—Where- 
an application for leave to sue as pauper is dis- 
missed for non-production of a Succession 
Certificate, the High Court will interfere. 16 Mr 
454. In an application for leave to sue in forma 
pauperis a Court acts without jurisdiction in 
going into the evidence elaborately and trying 
the question of title in order to see if he has a 
good cause of action ; so also failure to take- 
evidence on the question of pauperism amounts 
to not exercising jurisdiction vested in it by law 
and the order can be interfered with in revision. 
45 A. 548 = 73 I. C. 538. No application in 
revision lies against an order admitting an appli- 
cation for leave to sue in forma pauperis, 20 
A. L. J. 471 =67 I. C. 641 =1922 All. 208. But 
see (where it is admitted without notice). 104 

1. C. 364=8 Pat. L. T. 794. An order rejecting 
an application for leave to sue in forma pauperis 
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PART IX. 

Special provisions relating to the Chartered High courts. 

116. [S. 631.] This Part applies only to High Courts 
which are or may hereafter be establish'd under the 
Indian High Courts Act, 1861 [or the Government of 
India Act, 191s]. 1 

117. [S. 632 ] Save as provided in this Part or in 
Part X or in rules, the provisions of this Code shall apply 
to such High Courts. 

any such High Court considers it necessary that a decree 
passed in the exercise of its original civil jurisdiction 
should be executed before the amount of the costs in- 
curred in the suit can be ascertained by taxation, the 
•Court may order that the decree shall be executed forthwith except as to so much 
thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree may be executed 
as soon as the amount of the costs shall be ascertained by taxation. 

119. [S. 635.] Nothing in this Code shall be deemed to authorize any person on 

behalf of another to address the Court in the exercise of 
address Coart^ persons not to its original civil jurisdiction, or to examine witnesses, ex- 
cept where the Court shall have in the exercise of the 
power conferred by its charter authorized him so to do, or to interfere , with the 
power of the High Court to make rules concerning advocates, vakils and attorneys. 

120. [S. 638.] ( 1 ) The following provisions shall not 
Provisions not applicable to ap piy to the High Court in the exercise of its original 

or insolvent jurisdiction. civi1 jurisdiction, namely, sections 16, 17 and 20. 

[639.] ( 2 ) l* * * * *]2. 

PART X. 

Rules. 

121. The rules in the First Schedule shall have 

duie ffCCt ° f r ° leS m first Sche * effect as if enacted in the body of his Code until annulled 
** or altered in accordance with the provisions of this Part. 


Part to apply only to cer- 
tain High Courts. 


Application of Code to High 
•Courts. 

118. [S. 634 ] Where 

Execution of decree before 
ascertainment of costs. 


is not open to revision. 44 All. 248=65 I.C. 255. 
See contra 104 I. C. 198 ; 105 I. C. 30. 

NEW Plea. — A question of want of jurisdic- 
tion dependent on the investigation of facts can- 
not for the first time be dealt with by the High 
Court in revision. 24 I. C. 862. See also 6 P. 

L. T. 295 =87 I. C. 381 = 1925 P. 461 = 100 I. C. 
37 ; 103 I. C. 68 ; where the appellate Court sets 
up a new case for defendant it acts with material 
irregularity. 98 I. C. 867 (2) = A. I. R. 1927 
Lah 73. Where the legal representative of a 
deceased plaintiff was allowed to set up a claim 
not open to original plaintiff, the High Court will 
interfere in revision and set aside the order. 42 

M. L. J. 43=68 I. C. 703. 

ORDERS. — An appeal lies against an order 
made by a single Judge of the High Cuurt under 
this section, when such order amounts to a 
judgment. 22 M. 68 [F. B.). No appeal lies 
from an order setting aside an order rejecting an 
appeal for failure of the appellant to give 
security for costs nor is the order open to revision 
when it is made in the interests of Justice. 


60 I. C. 81 =42 A. 626. The High Court will 
not interfere in revision with orders disallowing 
or allowing claims to rateable distribution except 
in very exceptional circumstances. 60 I. C. 371; 
14 L W. 582 = 70 I. C. 20 (2). 

Sec. 116 . — The Code applies to the Vice- 
Admiralty jurisdiction of the High Court. 17 C. 
66 ; 17 C. 337 - 

*The words “or the Government of India Act, 
1915” were added by Act XIII of 1916. 

Sec. 119 . — A rule of Court authorizing one 
legal practitioner to appoint another to hold his 
brief and appear for him is valid. 9 A. 613. An 
Advocate may perform all the duties that may be 
performed by a pleader. 9 A. 617. A vakil 
cannot practise on the Original Side of the 
Caicatta High Court. 30 C* 986. 

2 S. 120 — Sub-sec. 2 [Nothing in this Code shall 
extend or apply to any Judge of a High Court in 
the exercise of jurisdiction as an Insolvent Court] 
was repealed by the Pres. Towns Insolvency Act 
III of 1909, S. 127. 
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Power of certain 
Courts to make rules. 


122. [Cf. S. 652, first para.] High Courts established under the Indian High, 
Courts Act, iSdi Cor the Government of India Act, 19x5]* 
Hlf?h [and the Chief Courts of Outfh] 2 3 Land Sind] 2 [ * 

* * *] 4 * and may, from time to time, after previous 

publication, make rules regulating their own procedure 
and the procedure of the Civil Courts subject to their superintendence, and may by 
such rules annul, alter, or add to all or any of the rules* in the First Schedule. 


Constitution of Rule Com- 
mittees in certain provinces. 

Courts) * * * 


123 . (1) A Committee, to be called the Rule Com- 

mittee, shall be constituted at [the town which is the usual 
place of sitting of each of the High Courts (and Chief 
referred to in section 122]. 6 


(2) Each such Committee shall consist of the following persons, namely : — 

(a) three Judges of the High Court established at the town at which such 
Committee is constituted, one of whom at least has served as a District Judge or [* *] 
a Divisional Judge for three years, 

(b) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or vakil or pleader enrolled in that 

Court, 

( d) a Judge of a Civil Court subordinate to the High Court, and 

( e ) in the towns of Calcutta, Madras and Bombay, an attorney. 

(3) The members of each such Committee shall be appointed by the Chief 
Justice or Chief Judge, who shall also nominate one of their number to be president : 

Provided that, if the Chief Justice or Chief Judge elects to be himself a member 
of a Committee, the number of other Judges appointed to be members shall be two, 
and the Chief Justice or Chief Judge shall be the President of the Committee. 

(4) Each member of any such Committee shall hold office for such period as 
may be prescribed by the Chief Justice or Chief Judge in this behalf ; and whenever 
any member retires, resigns, dies or ceases to reside in the province in which the 
Committee was constituted, or becomes incapable of acting as a member of the 
Committee, the said Chief Justice or Chief Judge may appoint another person to be a 
member in his stead. 


1 Sec. 122 .— The words “ or the Government 
of India Act, 1915 ” were inserted by Act XIII 
of 1916. 

2 After the figures “191s” the words “ and the 
. . . .Oudh” were inserted by Act XXXII of 1925, 
schedule. 

3 Inserted by Act XXXIV of 1926, 

4 The words “the Chief Court of Lower Burma’ 
which were substituted for the words “ the Chief 
Court of Punjab and Lower Burma ” by Act 
XVIII of 1919 were repealed by Act XI of 1923, 
Sch. II. 

Sec. 122. powers of High Court— Rules 

— The High Court has pow-er to alter, amend and 
add to rules of procedure laid down in the Code, 
but it has no power to alter the period of limita- 
tion provided by the Limitation Act. 68 I. C. 77/ 

- 1923 Lah. 96. S. 5 of the Limitation Act, as it 

stands, does not extend to applications to set 
aside ex Parte decrees, but the High Court 
acting under S. 122 can frame a rule making it 
applicable to the periods of limitation prescribed 
in that Act. 32 I. C. 975- k* order to have the 
effect of varying the rules in the first schedule 
to the Code, the rules under S. 122 must first 
have been considered and submitted by a Rule 
Committee appointed under S. 123. 74 I. C. 

330*: 1923 Pat. 19. Under ths rules oi the 
Lahore High Court frarted under S. 122, the 
memo, in the* case of sefcond appeal shaH be 

29 


accompanied by a copy of the First Court’s 
judgment. 2 Lah. 227. 

RULE ULTRA VIRES. — Under S. 122 the 
Chief Court framed a new rule in place of R. 2, 
O. 34 which allowed interest at Court rate and 
not at mortgage rate as stipulated. The new 
rule was held to be ultra vires as it limited the 
substantive right of the mortgagee to the stipulat- 
ed rate. 12 I. C. 18=4 Bur. L. T. 207. Rule 
made by High Court in conflict with the section* 
of C. P. Code is void. 28 O. C* 169 =85 I. C. 455 
=^925 Oudh 49 2 - 

5 Sec. 12S (1).— The words “ The town which 
is the usual place of sitting of each of the High 
Courts and Chief Courts referred to in Sec- 
tion 122 ” were substituted for 1 ‘ each of the 
towns of Calcutta, Madras, Bombay, Allahabed, 
Lahore and Rangoon ’’ by Act XIII of 1916 and 
the words “ of the Chief Court ” Which were 
substituted for “ Chief Courts” by Act XVIII 
of 1919 were repealed by Act XI of 1923* 
The words “ and Chief Courts ” were inserted 
by Act XXXII of 1925; and Act XXXIV of 
1926. 

Sec. 123 (2) — The words “ in Burma” were 
substituted for “in the Punjab or Burma” by Act 
XVIII of 1919 The words were later repealed by 
Act XI of 1923. 

See. 123.— Ss, 122 and 123 do not apply to Patna 
High Court. 2 Pat. L. T. II2«S Fat. LJ. 7*9- 
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(5) There shall be a Secretary to each such Committee, who shall be appointed 
by the Chief Justice or Chief Judge and shall receive such remuneration as may be 
provided in this behalf by the Governor-General in Council or by the Local Govern- 
ment, as the case may be. 

124. Every Rule Committee shall make a report to the High Court established 

. at the town at which it is constituted on any proposal to 

Court? mittCe t0 report to Hlgh annul, alter or add to the rules in the First Schedule or to 

make new rules, and before making any rules under 
section 122 the High Court shall take such report into consideration. 

125. High Courts, other than the Courts specified in section 122, may exercise 

the powers conferred by that section in such manner and 
to mTke rules heF Hlgh Courts subject to such conditions [as in the case of the Court of 

the Judicial Commissioner of Coorg, the Governor-General 
in Council, and in other cases the Local Government, may determine] 1 : 

Provided that any such High Court may, after previous publication, make a 
rule extending within the local limits of its jurisdiction any rules which have been 
made by any other High Court. 


Rules subject to sanction. 

following authorities, namely; 


126. Rules made under the foregoing f 
shall be subject to the previous [approval] 2 * 


provisions 
of the 


(а) if the rule is made by a High Court established under the Indian High 
Courts Act, 1861, [or the Government of India Act, 1915] 8 to the [approval] 2 of the 
authority prescribed by [the proviso to section 107 of the latter Act] 4 * * * for rules made 
under that section ; 

(б) if the rule is made by any other High Court , to the [approval] 2 of the 
Local Government. 


127. Rules so made and [approved] 8 shall be published in the Gazette of 
p ... . India or in the local official Gazette, as the case may be, 

u l aaoo Oi ru e* . and s j la p f rom ^ date Q f publication or from such other 

date as may be specified have the same force and effect, within the local limits of the 
jurisdiction of the High Court which made them, as if they had been contained in the 
First Schedule, 


Matters for which rules 
may provide. 

procedure of Civil Courts. 


128. (1) Such rules shall be not inconsistent with 

the provisions in the body of this Code, but, subject 
thereto, may provide for any matters relating to the 


(2) In particular, and without prejudice to tne generality of the powers confer- 
red by sub-section (1), such rules may provide for all or any of the following matters, 
namely : — 

(a) the service of summonses, notices and other processes by post or in any 
other manner either generally or in any specified areas, and the proof of such service ; 

Q>) the maintenance and custody, while under attachment, of live-stock and 
other moveable property, the fees payable for such maintenance and custody, the sale 
of such live-stock and property, and the proceeds of such sale ; 

(c) procedure in suits by way of counterclaim, and the valuation of such suits 
for the purposes of jurisdiction ; 


1 Seo. 125. — The words “as in the case of .... 
may determine” were substituted for the words 
“ as the Governor-General in Council may deter- 
mine ” by Act XXXVIII of 1920, Sch. I. 

2 8ec. 186. — The word “ approval ” for the 

word “ sanction” was substituted by Act XIII of 

1916. 

8 The words “ or the Government of India 

Act, 1915 ” were inserted by Act XIII of 1916* 

r ^The words “ the proviso to section 107 of 


the latter Act ” were substituted for the words 
“ Section 15 of that Act ” by Act XIII of 1916. 

c Sec. 127. — The words “approved” was substi- 
tuted for the word “sanctioned” by Act XXIV of 
1917. 

Sec. 125. — Whether S. 128 which allows dele- 
gation of judicial duties validates rules which 
were in existence prior to the Code of 1908 
when such delegation was ultta vires see 42 I. C^ 
$33 **2 1 C. W. N. 1052. 
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( d ) procedure in garnishee and charging orders either in addition to or in 
substitution for, the attachment and sale of debts ; 

(e) procedure where the defendant claims to be entitled to contribution or 
indemnity over against any person whether a party to the suit or not ; . 

(/) summary procedure — 

(i) in suits in which the plaintiff seeks only to recover a debt or liquidated 
demand in money payable by the defendant, with or without interest, arising — 

on a contract express or implied ; or 

on an enactment where the sum sought to be recovered is a fixed sum of 
money or in the nature of a debt other than a penalty ; or 

on a guarantee, where the claim against the principal is in respect of a debt 
or a liquidated demand only ; or 
on a trust ; or 

(ii) in suits for the recovery of immoveable property, with or without a claim 
for rent or mesne profits, by a landlord against a tenant whose term has expired or has 
been duly determined by notice to quit, or has become liable to forfeiture for non-pay 
ment of rent, or against persons claiming under such tenant ; 

(g) procedure by way of originating summons ; 

(h) consolidation of suits, appeals and other proceedings ; 

(*) delegation to any Registrar, Prothonotary or Master or other official of the 
Court of any judicial, quasi-judicial and non-judicial duties ; and 

(;) all forms, registers, books, entries and accounts which may be necessary or 
desirable for the transaction of the business of Civil Courts. 


Power of Chartered High 
Courts to make rules as to 
their original civil procedure. 


129. [S. 652, para. 3.] Notwithstanding anything in this Code, any High 
Court established under the Indian High Court Act, 1861 
[or the Government of India Act, 1915] 1 * may make such 
rules not inconsistent with the Letters Patent establishing 
it to regulate its own procedure in the exercise of its origi- 
nal civil jurisdiction as it shall think fit, and nothing herein contained shall affect the 
validity of any such rules in force at the commencement of this Code. 

130. [S. 652, para. 2 ] A High Court not established under the Indian High 

Courts Act, 1861 [or the Government of India Act, 1915] 1 
to make 'rules' ,o maueJs may, with the previous [approval]® of the Local Govern- 
Other than procedure. ment, make, with respect to any matter other than proce- 

dure, any rule which any High Court so established might, 
under section 15 [or section 107, respecth ely, of those Acts] 3 make with respect to 
any such matter for any part of the territories under its jurisdiction which is not 
included within the limits of a Presidency-town. 

131. [S. 652, para. 4.] Rules made in accordance with section 129 or section 

. 130 shall be published in the Gazette of India or in the 

u 1 cation o ru es. local official Gazette, as the case may be, and shall from 

the date of publication or from such other date as may be specified have the force of 
law. 


PART XI. 

Miscellaneous. 

132. [S. 640.] (1) Women who, according to the 
customs and manners of the country, ought not to be 
compelled to appear in public, shall be exempt from 
personal appearance in Court. 


Exemption of certain women 
from personal appearance. 


1 Seoi. 129 and ISO.— “The words “ or the 
Government of India Act, 1915 ” were inserted 
by Act XIII of 1916. 

See. 129. — Rules made by the High Court are 
valid only if they are consistent with the Letters 
Patent. 34 C. 619, 624 Rule. 725 of the Rules of 
Ttombay High Court is the governing rule of ap 

peals from the Original Side and not O. 41, 


R. 10. 37 Bom. 572. 

2 Sec. ISO. — The word “approval " was substi- 
tuted for the word, “ sanction ” by Act XIII 
of 1916. 

2 Added by XIII of 1916. 

See. 132. SCOPE AND APPLICATION OF SEC- 
TION.— S. 132 of the Code applies not merely to 
witnesses but also to the examination of parties 
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(2) Nothing herein contained shall be deemed to exempt such women from 
arrest in execution of civil process in any case in which the arrest of women is not 
prohibited by this Code. 

133. [Si 641.] ( 1 ) The Local Government may, by notification in the local 
official Gazette, exempt from personal appearance in Court 
Exemption of other an y p erson whose rank, in the opinion of such Government, 
persons. entitles him to the privilege of exemption. 

(2) The names and residences of the persons so exempted shall from time to 
time, be forwarded to the High Court by the Local Government and a list of such per- 
sons shall be kept in such Court, and a list of such persons as reside within the local 
limits of the jurisdiction of each Court subordinate to the High Court shall be kept in 
such subordinate Court. 

(2) Where any person so exempted claims the privilege of such exemption, and 
it is consequently necessary to examine him by commission, he shall pay the costs of 
that commission, unless the party requiring his evidence pays such costs. 

■ 134. The provisions of sections 55, 57 and 59 shali 
apply, so far as may be, to all persons arrested under this 
Code. 

135. [S. 642.] ( 1 ) No Judge, Magistrate or other 

judicial officer shall be liable to arrest under Civil process 
while going to, presiding in, or returning from, his Court. 

(2) Where any matter is pending before a tribunal having jurisdiction therein, 
or believing in good faith that it has such jurisdiction, the parties thereto, their 
pleaders, mukhtars, revenue-agents and recognized agents* and their witnesses acting 
in obedience to a summons, shall be exempt from arrest under civil process other than 
process issued by such tribunal for contempt of Court while going to or attending 
such tribunal for the purpose of such matter, and while returning from such tribunal. 

(3) Nothing in sub-section (2) shall enable a judgment-debtor to claim exemp- 
tion from arrest under an order for immediate execution or where such judgment- 


Arrest other than in execu- 
tion of decree. 


Exemption from arrest un- 
der civil process. 


to a suit or proceeding before a Court. 11 I. C. 
668. S. 132 is not confined to purdanashin 
women strictly so called. An old Hindu lady 
belonging to a high family but not belonging to 
the purdanashin class ought not to be compelled 
having regard to her social position and 
the feeling of her class, to appear in the 
witness-box, but must be examined on commis- 
sion, the costs of the commission being 
costs in the cause. 45 Cal. 492 = 22 C. W 
N. x 47. A purdanashin lady may be included in 
the statutory description of “women who accord- 
ing to the customs and manners of the country 
ought not to be compelled to appear in public. ” 
When a transformation of customs has taken 
place, she can no longer claim, as of right, the 
statutory exemption formulated in S 132. 45 Cal. 
697. A purdanashin lady is entitled to be exa- 
mined on commission although she has previously 
appeared in public, and has been examined in . 
Court in a Palki 26 C. 650. If she is in fact a 
purdanashin lady she is not deprived of the sta- 
tutory protection merely because she may have 
previously appeared in public. 45 Cal. 697. An 
unmarried girl of 12 who belongs to a class, the 
female members of which never go out in public, 
is entitled to the privilege afforded by this sec- 
tion. 24 W. R. 375. In the case of a woman 
who was in mourning, and therefore according 
to custom, wa# not to leave her house for two or 
three yeais, a commission was refused in 14 B. 
$84.Proof of Custom regarding seclusion of re 
cently Jadies necessary before issue of 


Commission (1927) M. W. N. 218. As regards 
criminal cases, there has, perhaps, been a slight 
divergence of judicial opinion on the question of 
the examination of purdanashin ladies on 
commission. (Case-law discussed.) 45 Cal. 
697 = 26 C. L. J. 319 = 41 I. C. 610 = 22 C. W. N. 
197- 

Sec. 135. — Sub-section (3) is new and super- 
sedes the decision in 4 M. H C. R. 145- See also 
14 Bom. L R. App. 13; 5 C. 106 ; 4 M. 317; 5 C. 
L.R.170. The words “other than a process issued 
for contempt of Court ” give effect to the ruling 
in 4 B. L.k.O.C. 90. A judgment-debtor is pro- 
tected from arrest in the circumstances mentioned 
in the section, and a person who causes the arrest 
and the Officer arresting are guilty of an offence 
under S. 342, Penal Code. 36 I. C. 493 ~ l 7 ^ r * 
L.J. 525 = 121 P. L. R. 1916 (Cr.). A defendant 
who appears in Court to defend his suit is exempt 
from arrest under S. 135. 37 M.L.J. 435 =53 I* c - 
367 = 10 L.W. 533. A surety for the appearance 
of the defendant cannot therefore initiate pro- 
ceedings under O. 38, R. 3 with a view to obtain 
his discharge when the defendant appears in Court 
to defend his suit. The appearance of the defen- 
dant on that occasioh does not amount to a 
4 voluntary surrender ”. 37 M.L. J. 435=53 I* C* 
367 = 10 L.W. 533 . (4 M.H.C.R. 145 and 24 I* 
C. 513, ref.) It is not open to the Court to issue 
a warrant of arrest against a bankrupt who is i n 
attendance in Court as witness, but the proceed- 
ings need not be set aside for this reason alone- 
24 LC. 513. 
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debtor attends to show cause why he should not be committed to prison in execution of 
a decree. 

Exemption of members of 

legislative bodies from arrest [135-A. (i) No person shall be liable to arrest or 

and detention undtr civil pro- detention in prison under civil process — 

cess. 

(а) if he is a member of either Chamber of the Indian Legislature or of a 
Legislative Council constituted under the Government of India Act, during the con- 
tinuance of any meeting of such Chamber or Council ; 

(б) if he is a member of any committee of such Chamber or Council, during 
the continuance of any meeting of such committee ; 

(c) if he is a member of either Chamber of the Indian Legislature, during 
the continuance of a joint sitting of the Chambers, or of a meeting of a conference or 
joint committee of the Chambers of which he is a member ; 
and during the fourteen days before and after such meeting or sitting. 

(2) A person released from detention under sub-section (1) shall, subject to 
the provisions of the said sub-section, be liable to re-arrest and to the further detention 
to which he would have been liable if he had not been released under the provisions of 
sub-section (i).] 1 

136. [S. 648 ] ( 1) Where an application is made that any person shall be 

arrested or that any property shall be attached under any 
be P w^«?rope?5"tobe Provision of this Code not relating to the execution of 
attached is outside district. decrees, and such person resides or such property is situate 

outside the local limits of the jurisdiction of the Court to 
which the application is made, the Court may, in its discretion, issue a warrant of arrest 
or make an order of attachment, and sent to the District Court within the 
local limits of whose jurisdiction such person or property resides or is situate a copy 
of the warrant or order, together with the probable amount of the costs of the arrest or 
attachment. 

(2) The District Court shall, on receipt of such copy and amount, cause the 
arrest or attachment to be made by its own officers, or by a Court subordinate to itself, 
and shall inform the Court which issued or made such warrant or order of the arrest or 
attachment. 

(3) The Court making an arrest under this section shall send the person arrest- 
ed to the Court bv which the warrant of arrest was issued, unless he shows cause to 
the satisfaction of the former Court why he should not be sent to the latter Court, or 
unless he furnishes sufficient security for his appearance before the latter Court or for 
satisfying any decree that may be passed against him by that Court, in either of which 
cases the Court making the arrest shall release him. 

(4) Where a person to be arrested or moveable property to be attached under 
this section is within the local limits of the ordinary original civil jurisdiction of the 
High Court of Judicature at Fort William in Bengal or at Madras or at Bombay, or of 
the Chief Court of Lower Burma, the copy of the warrant of arrest or of the order of 
attachment, and the probable amount of the costs of the arrest or attachment, shall be 
sent to the Court of Small Causes of Calcutta, Madras, Bombay or Rangoon, as the 
case may be, and that Court, on receipt of the copy and amount, shall proceed as if it 
were the District Court. 

137. [S. 645.] (1) The language which, on the commencement of this Code, 

is the language of any Court subordinate to a High Court 
Courts gUage ° f suborciinate shall continue to be the language of such subordinate 

Court until the Local Government otherwise directs. 

Sec. 135-A — 1 Added by Act XXIII of 1925, applies only to cases in which a decree passed in 
S. 3. one District has to be executed in another dis- 

Sec. 136. — The section does not apply to a trict. 4 C. 823. Applicability of section — Appoint- 
case in which the defendant resides within the ment of receiver — Disobedience of Court’s orders 
same District in which the Court issuing a war- — Contempt — Arrest outside jurisdiction. See 32 
rant is situate. 2 B. 560 ; 8 M. 205. The section C. W. N. 114. 
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(2) The Local Government may declare what shall be the language of any such 
Court and in what character applications to and proceedings in such Courts shall be 
written. 

(3) Where this Code requires or allows anything other than the recording of 
evidence to be done in writing in any such Court, such writing may be in English ; 
but if any party or his pleader is unacquainted with English a translation into the 
language of the Court shall, at his request, be supplied to him ; and the Court shall 
make such order as it thinks fit in respect of the payment of the costs of such 
translation. 


138. [S. 185-A.] (1) The [High Court] 1 may, by notification in the local 

official Gazette, direct, with respect to any Judge specified 
m en°To r reqaireVvidence°e V o er be “ the notification or falling under a description set forth 
recorded in English. therein, that evidence in cases in which an appeal is 

allowed shall be taken down by him in the English 
language and in manner prescribed. 


(2) Where a Judge is prevented by any sufficient reason from complying with a 
direction under sub- sect ion (1), he shall record the reason and cause the evidence to 
be taken dowa in writing from his dictation in open Court. 

Oath on affidavit by whom 139. [S. 197.] In the case of any affidavit under this 

to be administered. Code — 


(a) any Court or Magistrate, or 

( b ) any officer or other person whom a High Court may appoint in this behalf, 
or 

(c) any officer appointed by any other Court which the Local Government has 
generally or specially empowered 2 in this behalf, 

may administer the oath to the deponent. 

140. [S.645-A] (1) In any Admiralty or Vice- Admiralty cause of salvage. 

towage or collision, the Court, whether it be exercising its 
va^etc^ ™ C * U8eS ° f Sal ' original or its appellate jurisdiction, may, if it thinks fit, 
8 ’ * and shall, upon request of either party to such cause, 

summon to its assistance, in such manner as it may direct or as may be prescribed, 
two competent assessors ; and such assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attendance, to be paid 
by such of the parties as the Court may direct or as may prescribe. 

141. [S. 647.] The procedure provided in this Code in regard to suits shall be 

followed, as far as it can be made applicable, in all pro- 
Miscelianeous proceedings. ce edings in any Court of civil jurisdiction. 


Sec. 138. — 1 The words “ High Court ” were 
substituted for the words “ Local Government ” 
by Act IV of 1914. 

Sec. 139. — 2 For notification empowering Courts 
of the District Judge in the Punjab to appoint an 
officer subordinate to itself to administer oaths 
to process-servers, bailiffs, etc., see Punjab 
Gazette , 1909, Pt. I, p. 13. 

See 141. SCOPE of Section.— -The pro- 
cedure prescribed by the Code is applicable as 
widely as possible to miscellaneous proceedings. 
■21 C. 479. The section was intended to apply to 
such matters as applications for the appointment 
of guardians, and for the custody of infants, and 
to proceedings under the Divorce Act, and to the 
recording of evidence in probate cases, and 
many other similar matters other than suits and 
appeals. 9 A. 36(41). See also 18 C. 635 at 
p. 638 ; 15 I. C. 559 = 1 16 P. R. 1912 ; 29 C.W. 
N. 521 = 1925 Cal. 391 (applicability of section 
tdproceedings before Rent Collector); 106 I. 

(Proceedings under the Indian Com- 
panies Act). “ S. 141 applies only to original 


matters in the nature of suits such as! proceed- 
ings in probate, guardianship, and so forth. *’ 
The expression “original matters” means matters 
which originate in themselves and not those 
which spring up from a suit or from some other 
proceeding or arise in connection therewith 
Thus it does not apply to O. 0, R. 9 for restora- 
tion of a suit dismissed for default. 54 Cal. 405 
= 31 C. W. N. 576-103 I. C. 69 =* A, I. R. 1927 
Cal. 534. The power conferred by this section 
should not be exercised without sufficient cause. 
8 M. 548 («o) (F. B.). • 

MEANING OF TERMS.— The term “ suit ” 
applies to suits in the strict sense, and is not 
intended to cover proceedings for the enforcement 
of rights decreed in a suit. 12 A. 392 (F. B.). 

PROCEEDINGS TO WHICH SECTION IS 
APPLICABLE.— Applicable to proceedings in ori- 
ginal suit. 4 Pat. L.T. 735 = 1924 P« 346. S. 141 
is wide enough to make the provisions of S. 10 
apply to arbitration proceedings. e6 I. C. 796 — 
1922 Sind 6. The procedure prescribed by S. 98 
applies to miscellaneous proceedings. 3 B. 204. 
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Orders and notices to be in 
writing. 


142. cs. 94 ] All orders and notices served on or 
given to any person under the provisions of this Code 
shall be in writing. 


143. [S. 95J Postage, where chargeable on a notice, summons or letter issued 

under this Code and forwarded by post, and the fee for 
Postage. registering the same, shall be paid within a time to be 

fixed before the communication is made : 


Provided that the Local Government, [ * * * * * ' l 1 may 

remit such postage, or fee, or both, or may prescribe a scale of court-fees to be levied 
in lieu thereof. 


144. [S. 583.] (1) Where and in so far as a decree is varied or reversed, the 

Court of first instance shall, on the application of any 
Application for restitution. party entitled to any benefit by way of restitution orother- 


An appeal lies under this section against an order 
of the District Court under S. 5 of the Religious 
Endowments Act. 4 M. 295. Section is not appli- 
cable to a Judge acting under S. io, Religious 
Endowments Act. See 29 M L.J. 671. See also 40 
Mad. 793 =44 I. A. 261 =33 M.L.J. 69 (P.C.J ; 37 
M. L. J. 162=53 I. C. 56 ;38C. L.J. 358 = 
1924 Cal. 327. Also to decisions of the Additional 
Judge appointed to hear cases under the Land 
Acquisition Act. 16 C. 31. The Court under the 
Companies Act is governed by the general pro- 
visions of the Civil Procedure Code as made 
applicable by S. 141. 1 Lah. 187=55 I. C. 820. 
This section empowers the High Court to transfer 
to its own file proceedings for the winding up of a 
Company under the Companies Act. 9 A. 180. 
Under S. 14 1 its provisions are applicable to pro- 
ceedings under the Lunacy Act. 22 C. W. N. 
547 = 27 C. L. J. 205. A procedure to compel 
registration under the Registration Act is 
governed by the procedure laid down in the Code. 
2 C. 131 (P.C.). A Receiver may be appointed in 
original proceedings as in suits according to 
O. 40, R. 1 read with S. 141. 43 Cal. 986 
= 20 C. W. N. 1009. Under this section an 
executor can apply for probate in forma 
pauperis . 18 B. 237. Probate proceeding 

against minor — O. 32 is made applicable. 59 I. C. 
664 = 24 C. W. N. 541. When an application 
under O. 21, R. 58 is struck off for default, 
this section enables the claimant to apply under 
O. 9, R. 9. 10 A. 119. Proceedings under 
S. 144 are not proceedings in execution. Con* 
sequently S. 141 applies to them. 20 A. L. J. 
226 = 44 A. 407, (40 M. 780 diss.). Wherean 
application under O. 9, R. 4 is itself dismissed 
for default, a fresh application to restore such 
application is maintainable. 50 I. C. 401 = 

1 P. L. R. 1919. See also $6 I. C. 25 ; J Lah. 
339—58 I. C. 748 ; 47 All. 878. Applicability to 
proceedings under O. 9, R. 9 — Appeal. 36 C. L.J. 
184=691 C. 1003 ; 47 All. 878 = 1925 All. 773. 
Under S. 14 1 application for re-admission can be 
made if an application to set a«ide an order dis- 
missing a suit for default is itself dismissed for 
default. 10 I. C. 705 =7 N. L. R. 32. See also 
9 O. L. J. 627 =74 I. C. 386= 1923 Oudh 146; 
47 All. 878 = 1925 All. 773- 

PROCEEDINGS TO WHICH SECTION IS NOT 
APPLICABLE. — This section does not apply to 
appeals under the Letters Patent 26 M. 123. 
It does not make the provisions of the Code 
applicable to proceedings under S. 195 of the 
Criminal Procedure Code. 30 M. 31 1. .Norn 


applicability of section to proceedings under 
S. 105 of the Bengal Tenancy Act. 1923 Pat. 
273 = 3 Pat. 67 = A I.R. 1924 P. 104. The Civil 
Procedure Code is not applicable to Proceedings 
under the Mamlatdar Courts Act. 16 I. C. 675 = 
6 S. L. R. 67 This section does not render an 
order under S. 5 of the Court Fees Act appeal- 
able as a decree. 12 A. 129. S r 14 does not 
apply to proceedings under the Guardian and 
Wards Act. 15 I.C. 559 = 116 P.R. 1912 See also 
9 A. 36 ; 18 C. 635. Legal Practitioners’ Act, S.14 
—Proceedings under. See 50 I. C. 806 = 23 C. W. 
N. 560. See also 1 Pat. L. T. 576 = 37 I. C. 484. 
Where a surety bond is executed by a guardian 
and his sureties the proper remedy to proceed 
against the sureties on the bond is to assign the 
bond to enable the assignee to sue on the bond 
and not by issuing execution on the strength of 
this section. 103 I.C. 493. 

Execution Proceedings.— S. 141 does not 
apply to applications for execution. 29 I.C. 395 = 
19 C.W.N. 758. See also 45 All. m8 = A.I.R. 1923 
All. 460; 18 Cal. 635; 20 A. L.J. 226 = 44 All. 407 
= 66 I.C. 144 = 19-2 All. 223; 89 I.C. 360 ; 52 C. 
559 : 83 I.C. 749 ; 48 M L.J. 89 = 192s Mad. 145; 
41 C. L. J. 286 = 1925 Cal. 510. S. 141 does 
not apply to execution proceedings and they 
cannot be restored under O. 9. 2 Pat. 372 =71 I. 
C. 484 ; 4 P. L.J. 135 (F.B.) ; 4 Pat. L. J. 330 ; 
35 I* C. 337* The dismissal of an execution 
application for default is no bar to a subsequent 
application. 11 I.C. 385 = 13 C. L.J. 532. 

Sec. 143 — 1 The words “ with the previous 
sanction of the Governor-General in Council ” 
were omitted by Act XXXVIII of 1920. 

Sec. 144. — 4 Court of first instance,” 
MEANING OF . — See 61 I. C. 962 = 13 L. W. 67. 

“ Party, ” meaning of.— See 44 All. 555 ; 
98 I. C. 1042= A. I. R. 1927 All. 182. 

Scope and application of section.— 

S. 144 is confined to cases in which the 
decree of a trial Court is varied or reversed by 
some superior Court or by reason of some order 
passed by a superior Court. 1 Pat. L.J. 43=34 I. 
C. 747 =3 p at. L. W. 95. See also 21 Bom. L. r’ 
157 = 43 Bom. 433 (F. B.); 39 I. C. 763 = 2 Pat. 
L. J. 361 ; 1917 Pat. 153=37 I. C. 863; 84 I. C. 
75 = 1924 AH. 713 (decree against minor). 
Application under section whether application for 
execution of the decree. 1 Luck* 40 = 13 O. L. J. 
731. Right to restitution not restricted to reversal 
on appeal only. 30 M. L. J. 366=33 I. C. 739 . 
65 I. C. 797 = 1922 Mad. 70. Section applies also 
to appellate decrees. 38 Mad. 1120^27 M. L. J. 
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wise, cause such restitution to be made as welt so far as may be, place the parties in. 


1 12. In the matter of restitution power of Court 
not confined to section. 103 I. C. 657 = A. I. R, 
1927 Lah. 635. 

Section does not apply to decrees passed 
before the passing of this Code. 29 I. C. 
380. Object of the section is to shorten litigation 
and afford speedy relief. 17 I.C. 121 = 16 C. L.J. 
135 ; and to restore the status quo ante of the 
parties. 55 I. C. 356. Application for restitution 
to be made to Court which passed the decree — 
Separate suit, if lies. 44 A. 283 = 20 A. L. J. 13. 
The power of restitution expressed in S. 144, C.P, 
Code, is inherent in all Courts, Civil or Revenue. 
46 I. C. 475 = 11 Bur. L. T. 3. Section is impera- 
tive and mandatory and no discretion is given to 
the Court. 42 I. C. 523=6 L. W. 568. A special 
direction as to restitution is unnecessary, when 
the final decree is in favour of the applicant. 29 
I. C. 380. Restitution may be granted even when 
the decree is set aside on review. 28 A. 665. 
Although a Court goes beyond the terms of a 
decree and gives possession, it can o^der restitu- 
tion. 9 C. W. N. 381. Even if the section does 
not apply to possession taken on the strength of a 
declaratory decree which is upset in appeal, the 
Court can grant restitution. 6 C. W. N. 710. 
Execution sale — Setting, aside — Repayment of 
purchase-money — Payment of encumbrances by 
purchaser. 25 Bom. L. R.643 = 2 P. io = 4P.L.J. 
61=44 M. L. J. 735 = 49 I* A. 351 (P. c ). 
Damages— Wrongful attachment— Sale by court 
— Deposit under O. 21, R. 89 — Loss from 
private sale. A. I. R. 1927 Mad. 353. As 
to restitution of money paid to a surety, 
see 38 Mad. 1120 = 27 M. L. J. 112. Inherent 
power of restitution exists— Order for re-pay- 
ment of money mistakenly paid out can be 
made. 26 C. W. N. 408=64 I. G. 864 = 
35 C. L. J. 53. Execution under mistake— 
Court can set right the wrong. 72 I. C. 879 a= 
1923 Oudh 16. See also 18 N. L R. 15=67 I. C. 
225 = 1922 N. 62. Suit for restitution can be 
converted into an application. 67 I.C. 319 = 1922 
Nag. 198. Payment under decree subsequently 
declared in a separate suit to be null and void — 
Failure to ask for payment. 53 I. C. 552 = 13 
S. L. R. 153. On this section see also 67 I. C. 
546 = 42 M. I . J. 473 (Restitution of money paid 
under rateable distribution) ; 42 M. L. J. 308 = 
1922 Mad. 228 (Distribution of proceeds among 
several decree-holders — Sale subsequently set 
aside — Right to refund of purchase-money) ; 42 
M. L.J. 3*5 855 *9*2 Mad. 96 (Reduction of 
decree amount subsequent to execution sale — 
Right to refund) ; 47 I.C. 628 = 41 Mad. 467 
(auction-purchaser not a party to suit) ; 55 I. C. 
356 (what evidence has to be taken in proceed- 
ings under this section) ; 1925 Lah. 177 (Pre- 
emption decree). Landlord and tenant — Eject- 
ment decree reversed — Tenancy revived. 8 L. R. 
319 (Rev.). 

FOR WHOM RESTITUTION CAN BE ORDERED. 
— Where an execution sale is set aside as void the 
auction-purchaser can demand a refund of the 
bolder. 18 I, C. 381 =15 Bom. L.R. 41. See also 
43 Bom. 235. But see contra 3 Rang. 251 = 1925 
Rang. 215. Where a judgment-debtor is dis- 
possessed under wrong order of Court subse- 
quently set aside, it is the duty of Court to re- 
store him to possession. 18 N.L.R. 24 = 1922 N. 


82. Execution sale set aside — Purchaser paying 
revehue. 51 I. C. 706. Where an assignment 
takes place even after the appellate decree which 
is the basis of the claim for restitution, the 
assignee is entitled to the benefits of S. 144. 
1918 Pat. 243 = 46 I. C. 465. See also 38 Mad. 
36*23 M. L. J. 513 ; 30 Cal. 857. Where cer- 
tain alienations were set aside but the decree was 
reversed on appeal by the alienor alone, the 
alienees could apply for restitution. 98 I. C. 
1042 = A. I. R. 1927 All. 182. 

AGAINST WHOM RESTITUTION CAN BE OR- 
DERED. — A co-plaintiff in whose favour a decree 
is not passed is not a decree-holder and restitu- 
tion cannot be ordered against him. 41 I. C. 23. 
Restitution cannot be had against a bona fide 
purchaser for value at an auction-sale held by 
a competent Court even though the decree is set 
aside on appeal. 38 All. 240 = 14 A. L. J. 302 ; 
30 M. L. J 497 (auction-purchaser not a party 
to suit, see 41 Mad. 467); 1925 Lah. 176. S. 144, 
C. P. Code, only applies to parties to the errone- 
ous decree but not to third parties. 16 O. C. 
225=21 I. C. 570. S. 144, C.P. Code, allows 
restitution to be made against the decree-holder 
who obtains any benefit under a decree which is 
afterwards reversed in appeal. It does not allow* 
restitution against a third party such as a stranger 
auction-purchaser. 75 I. C. 238 = L. R. 4 A. 
526. Seealso 48 Mad. 767 = 49 M. L. J. 452. 
As to restitution against an assignee decree- 
holder, see 38 Mad. 36 = 23 M. L. J. 513 ; 42 I. 
C. 527. The party sued for restitution on the 
reversal of a decree in appeal cannot plead his 
rights acquiesced during the pendency of the 
litigation in some other capacity by way of 
defence and his remedy to establish such rights 
is by independent suit. 5 O. W. N. 162 =A. I. 
R. 1928 Oudh 208. 

INTEREST AND COSTS— The Court has power 
to award interest on costs which the judgment- 
debtor may be liable to refund to him. 20 O. C . 
327=43 I. C. 337. Seealso 19 A . L. J. 771 =63 
I.C. 513. As to right to interest, see also 27 Bom. 
L.R. 485 = 1925 Bom. 313 ; 16 L. W, 587 = 
1923 Mad. 70; 41 Mad, 316521 C. W. N. 
564 = 24 C. L. J. 467 ; 37 M. L. J. 591. If 
money lies in Court and no person is benefited no 
interest is payable. 3 Rang. 251. A party realis- 
ing costs awarded under a decree must refund the 
amount on reversal of the decree quite apart 
from the fact that property in the suit was given 
to a charity or applied to an other purpose. 54 

I. C. 816. In S. 144 there is an express provision 
that the Court shall in its discretion award such 
interest as it chooses and the fact that the prin- 
cipal only is secured by ihe bond given by the 
executing creditor who withdrew the money from 
Court does not affect his liability to pay interest 
under this section. 39 I. C. 22 = 2 Pat. L.J, 
149. 

INTEREST AND MESNE PR OF ITS .—Mesne pro- 
fits- — Interest — Pre-emption decree — Execu tion 
of — Reversal on apptal. 19 I.C. 1. As to mesne 
profits and interest thereon, seealso 2 Lah. L. J. 
207 ; 53 I. C. 119 ; 18 L. W. 30 = 45 M. L. J. 
323 = 73 I- C. 1041 = 1924 Mad. 87 (8 L. W. 
179, foil. ; 13 L. W. 449 ; 44 Mad. 961, rel. on); 
3L. W. 405=34l« C. 2 ; 17 I.C. 121 = 16 C. L. 

J. fi35. Mesne profits— Order to pay — Restitution 
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the position which they would have occupied but for such decree or such part thereof 
as has been varied or reversed ; and, for this purpose, the Court may make any orders, 
including orders for the refund of costs and for the payment of interest, damages, 
compensation and mesne profits, which are properly consequential on such variation 
or reversal. 

( 2 ) No suit shall be instituted for the purpose of obtaining any restitution or 
other relief which could be obtained by application under sub-section ( 1 ). 

Enforcement of liability of 145. [S. 253.1 Where any person has become 


suret y* liable as surety 

— Power of Court, 38 All. 163 = 43 I. A. 43 
(P. C.) Court cannot order mesne profits by 
way of lestitution where it has not been claimed 
in plaint, 39 M. L. T. 94 = 104 I. C. 768 = A. I .R. 
1927 Mad 898. Order of remand — Order for 
mesne profits is not a consequential one. 76 I. C. 
255 = 18 N. L. R. 200 = 1923 Nag. 101 (1 ). 

Peaceful possession not in execution 
of DECREE. —If a decree-holder instead of exe- 
cuting the decree gets possession of the property 
in question the owner of the property is entitled 
to restitution on the decree being set aside in 
appeal. 18 A. L. J. 729 --42 A. 568 =57 I.C, 148 ; 

8 Lah. L. J. 531 — 28 Punj.L. R. ‘62 =8 Lah. 41 = 
99 I. C. 952 = A. I. R. 1927 Lah. 37. See also 27 
I.C. 813=21 C. L. J. 75 ; 26 I.C. 890 = 19 C. W. 
N. 1167. But see contra in 8 L. 356. 

NATURE OF PROCEEDINGS UNDER THE SEC- 
TION — Execution proceedings.— P roceed- 
ings under the section, if proceedings in execution 
— “ Party, ” meaning of. 44 All, 555 — 20 A.L. J. 
456 ; 1 Luck. 40= 13 O L. J 731; 6 P. 252 = 102 

I. C. 614 = A. I. R. 1927 Pat. 208. See also 3 

Pat. 371=5 Pat. L. T. 145 (F. B.) (re- 

semble* execution only superficially); Proceedings 
under S. 144 of the Code are pioceedings in 
execution of a decree. 28 C. W.N. 988. S. 141, 
C. P. Code, applies to restitution proceedings. 44 
A. 407 = 1922 A. 223. See also L. R . 3 A. 443; 40 
Mad. 780. An application for restitution under 
S. 144 is neither a suit nor a proceeding in execu- 
tion. It is a miscellaneous proceeding to which 
the rules applicable to execution proceedings do 
in substance apply. 47 I. C. 47 = 3 Pat. L. J. 367. 

Limitation-conflict of rulings.— A n 
application for restitution under S. 144, C. P. 
Code, not being an application for execution, Art. 
181 of the Limitation Act applies. 8 Bur. L. T. 
165=30 I. C. 680 ; 3 Pat. 371 (F.B.). Limitation 
for application for restitution. 19 A.L.J. 549—63 

J. C. 184 ; 21 C. W.N. 564 (dependant judgment). 

An application for restitution under S. 144, C.P. 
Code, is one for execution of decree of the Ap- 
pellate Court and is thus governed by Art. 182, 
Lim. Act. 45 Bom. 1137 = 23 Bom. L. R. 480, 
See also 22 Bom L. R. 403 =44 B. 702 ; 2 P. 277 
= 72 I, C, 912 ; 67 P.R. 1918 ; 33 M. L. J. 413 = 
42 I. C. 530. (32 Mad. 136 ; 20 Mad. 44^1 4° 

Mad. 780 ; 23 M. L. J. 146, ref.) 

Successive applications.— Starting point 
— Lim. Act, Art. 181. 47 I. C. 47=3 Bat. L. J. 

367. See also 32 I. C. 46. 

BAR TO SUIT. — Where restitution cannot be 
obtained by application under S. 144(1), C.P. 
Code, there is no bar to the institution of a suit. 
44 All. 687 = 20 A. L. J 636. See also 44 All. 
283 = 20 A. L. J. 13. See also 101 I. C. 733. 
Where restitution can be enforced in execution, 
no separate suit lies, 13 I* C. 179=22 M» L. J. 


146. Consequently a suit for recovery of dama- 
ges by a successful defendant against an 
unsuccessful plaintiff for bringing a false suit 
which involved great injury to the defendant is 
maintainable, 44 All. 687 = 20 A. L. J. 636. 

Appeal. — An order passed under this section 
is a decree see S. 2 and an appeal lies against 
such order. 8 M L. J. 276. But see 10 P. R. 
1914 (order dismissing application for restitution 
is not appealableh 20 I. C. 203. An order under 
this section is a decree. As to the principle upon 
which the doctrine of restitution is based, se<r 
23 M. 306 (310). becond appeal also lies, 86 
I. C. 376 = 1925 Cal. 1074. 

Sec. 145. Scope and application of Sec- 
tion. — Section is merely procedural and does 
not in any way define a surety’s liability, 5 Rang. 
494 = A. I. R. 1927 Rang. 316. The ‘‘person’’' 
need not now have become liable as surety 
“ before the passing of the decree,” as was held 
in 30 B. 506 The words “ for the fulfilment of 
any condition ” will supersede the ruling in 8 M. 

L. J. 199. As to extent of surety’s liability, see 
1925 Lah. 170 ; 7 Lah. L. J. 343 = 1925 Lah. 552; 
83 I. C. 870= 1925 Sind 25 ; 84 I. C. 998 = 1925 
Rang. 135 = 2 Rang. 567 (Surety not to be made 
liable simply because judgment-debtor was pro- 
duced somewhat late ) ; 89 I. C. 342 = 198. L. R. 
390. (Section not applicable to surety under 
Guardian and Wards Act;. S. 145 applies only 
where the surety has rendered himself personally 
liable for the decretal amount and such liability 
can only be enforced against him to the extent 
to which he has become personally liable. 29 I. 
C. 149 = 19 C. W. N. 961. See also 22 C. W. N. 
919 ; 19 C. V/. N. 178 ; 17 C. L. J. 267 (F. B,), 
The section prescribes a summary lemedy in 
execution for the realisation of the security in 
execution to the extent to which the surety has 
made himself personally liable. 34 I. C. 407 = 
(1916) 2 M. W. N. 273 ; 21 I. C. 612. Where 
immoveable property is given by a judgment- 
debtor as security for the due performance of a 
decree the property can be realised by the decree- 
holder in execution and no separate suit is either 
necessary or maintainable. 34 M. L. J. 84=41 

M. 327, Before proceedings are started under S. 
145 it must be established that the person against 
whom execution is sought has become liable as 
surety in Court. 71 I. C. 46. See also 41 Mad. 
40. S. 145 does not apply to proceedings for the 
enforcement of surety bonds taken by the decree- 
holder outside the Court. The bond has to be 
enforced by suit. 8 L. W. 507=48 I. C. 940. 
A condition precedent in a surety bond that the 
debtor should be produced if he failed to appear 
after notice, is a benefit which the surety may 
waive. 34 L C. 407 =(1916) 2 M. W. N. 273. 
The liability of a judgment-debtor’s surety should 
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(a) for the performance of any decree or any part thereof, or 

(h) for the restitution of any property taken in execution of a decree, or 

(c) for the payment of any money, or for the fulfilment of any condition im- 
posed on any person, under an order of the Court in any suit or in any proceeding 
consequent thereon, 

the decree or order may be executed against him, to the extent to which he has 
rendered himself personally liable, in the manner herein provided for the execution of 
decrees, and such person shall, for the purposes of appeal, be deemed a party within 
the meaning of section 47 : 

Provided that such notice as the Court in each case thinks sufficient has been 
given to the surety. 


not ordinarily be enforced in execution against 
any property which he might have mortgaged 
under the surety bond without a suit for the 
purpose. 39 All 225. See also 38 All. 327 ; 54 
Cal. 1. The Court has a discretion to refuse 
execution againtt the surety. 23 Bom. L. R. 1263 
= 46 Bom. 702. ' 

Extent of Liability. — Ex parte decree, 
setting aside of. 4.1 Bom. 34 =21 Bom. L. R. 86 1. 
The liability of the surety cannot be determined 
until the time for execution has arrived. The 
death of defendant for whom the opponent stood 
as surety does not discharge him. 19 Bom. L. 
R. U2=4t Bom. 402. A surety bond for 
performance of a decree or for restitution in 
case the decree is reversed is enforceable by a 
regular suit and the obligee need not enforce 
the bond by a proceeding in execution. 13 Bom. 
L. R. 909 = 36 Bom. 42. Forfeiture of security 
is to be applied in satisfaction of the decree. 59 
I. C. 778 = 25 C. W. N. 36. Previous notice to 
surety is essential before attachment of his pro- 
perty, Jee 2 Rang. 567=89 I.C. 998 =-1925 Rang. 
135. But see also 1925 Oudh 152. Notice under 
section and warrant of arrest may both be issued 
simultaneously. 99 I. C. 518 (2) = A. I. 

R. 1927 Lah. 1 3 1 . Where sureties agreed 
to produce the judgment-debtor but did not pro- 
duce, without further notice they can be made 
liable on their bonds for their failure, 75 I. C. 
$30 = 1924 Mad. 241 ; 1925 Oudh 152. The 
liability of a surety for a debt ceases to exist when 
his principal’s debt is extinguished by an'act 
which causes the merger of the estate of the deb- 
tor and the creditor. 44 M.L.J. 171 — 1923 Mad. 
340. A third party who has given security for 
the performance of a decree cannot apply to 
the executing Court to cancel the bond on the 
ground that it was obtained by fraud. His remedy 
is only by way of suit. 43 Mad. 325 = 38 M.L.J. 
65. See also 34 I. C. 247 = to Bur. L. T. 15 ; 28 
Punj. L. R. 525. Where a person has become 
surety for the release of a judgment-debtor ar- 
rested in execution of a decree, and the bond is 
filed in Court, it must be regarded as a matter ot 
record in the Court as much as if it had been 
executed to the Court itself. The bond is conse- 
quently enforceable against the security in execu- 
tion proceedings. 53 I-C. 673 = 10 L. W. 172. 
Under S. 145, a decree-holder cannot execute a 
decree against a surety under O. at, R. 43 as 
amended by the High Court, In respect of pro 
perty entrusted to him The proper mode of 
enforcing such a bond is by assigning it in favour 
of the decree-holder. 25 M. L. T. 220= (1919) 


M. W. N. 219 = 52 I. C. 410=9 L. \V. 476. See 
also 12 L. W. 329 = 39 M. L. J. 472. A Court is 
not competent to pay the surety’s money to the 
judgment-creditor, without finding that the con- 
ditions of the bond were not complied with and 
without issuing notice to the surety to show 
cause against the order. 30 I. C. 517. Notice 
may be given either by the Court which passes 
the decree, or by the Court to which the decree 
is sent for execution. 29 B. 29 (34 ) ; 26 C. 

224 ; 12 B. 76 ; 19 B. 578 ; 15 M. 203 ; 3 A. 

806. S. 145 deals with procedure and not with 
the extent of the surety’s liability. W'here there 
is a refusal to enforce liability other interested 
parties than the sureties may appear. 26 I. C. 
76 = (1914) M. W. N. 714. The security given 
by a depository for safe custody of livestock 
attached under O. 21, R. 43 cannot be enforced 
in execution by summary process 47 I. C. 956 = 
16 N. L. R. 178. (13 C. P. L. R. 104, foil ; 12 

C. P. I . R. 149, diss.) See also 28 Punj. L. R. 

525. Extent of liability — Decree-holder not 
confined to properties given as security for stay 
of execution. 3 Pat. L. J. 176 = 43 I. C. 454 = 4 
Pat L. W T . 216. A property mortgaged by a 
surety under this section cannot be sold as mort- 
gaged property. 38 I. C. 130. See also 2 Pat. L. 
J- 197 = 39 I- C. 648. Surety for production of 
judgment-debtor — Imprisonment of judgment- 
debtor — Failure to produce — Surety is liable. 19 
A. L. J. 968 = 44 A. 174. But see 1 Bur. L. J. 
236 ; 41 C. 50. Under S. 145 a surety for a Re- 
ceiver can be asked to pay the sum which 
he has bound himself to pay. 59 I. C. 844 = 
13 Bur. L. T. 91. Mistake in receiver’s accounts 
— Sarety’s liability. 6 Bur.L.J. 15. A person who 
has executed a bond under S. 55 (4) is a party 
to a suit within the meaning of S. 47, 34 1. C. 

247 = 10 Bur. L. T. 15. But see also 43 Mad. 325; 
20 S. L. R. 362. A decree-holder is not bound to 
give the principal judgment-debtor an opportunity 
of paying before taking proceedings against the 
surety, 20 I. C. 540 = 78. L. R. 19. But see 
contra 102 I. C. 710 (1). 

Miscellaneous — Extent of surety’s liability 
— Mode of enforcement— Decree- holder asked to 
furnish security — Mesne profits. 42 All. 158 = 46 
I. A. 228 (P. C.) ; see also 30 Bom. L. R. 19. 
Forfeiture of bond — Personal attendance of party 
— Service of summons. 36 I. C. 73. 

Appeal — Even under the old Act, the surety 
had a right to appeal. 12 B. 71. 

RIGHT of Suit. — S uit by surety to cancel 
security on ground of fraud. See 26 Punj. L. R. 
561 =7 Lah* L. J, 457 = 1925 Lah. 618. 
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146. Save as otherwise provided by this Code or by any law for the time being 

„ . in force, where any proceeding may be taken or applica- 

repr^entatives.^ 01 agamSt tion made by or against any person, then the proceeding 

may be taken or the application may be made by or 
against any person claiming under him. 

147. In all suits to which any person under disability is a party, any consent 

or agreement, a § to any proceeding shall, if given or made 

person^under^ disability 601 * with j he e /P ress leave of the Court by the next friend or 

guardian for the suit, have the same force and effect as if 
such person, were under no disability and had given such consent or made such 
agreement. 

148. Where any period is fixed or granted by the Court for the doing of any act 

prescribed or allowed by this Code, the Court may, in its 
Enlargement of time. discretion, from time to time, enlarge such period, even 

though the period originally fixed or granted may have expired. 


Sec. 146 — Under S. 146 a transferee from an 
auction-purchaser is entitled to delivery of pos- 
session. 40 All. 216 = 42 I. C. 936 = 16 A. I_. J. 
150. See also 84 I. C. 665 = 1924 Mad. 470. 
Legal representative not actually brought on 
record can apply under O. 9, R. 13. 27 O. C. 299 
= 85 I. C. 529 = 1925 Oudh 370. Representative 
— Transferee of decree-holder’s interest during 
pendency of suit. 17 I. C. 512. Expression 
* claiming under ’ is wide enough to cover cases of 
devolution, etc., mentioned in O. 21, R. 10. 48 
I. C. 840 = 41 M. 510. Execution application by 
one of several surviving coparceners though can- 
not be given effect to as being defective, is yet 
not altogether invalid. 51 Bom. 143 = 29 Bom. 
L. R. 75 = 100 I.C. 619 = A. I. R. 1927 Bom. 123. 
Where merits are on the side of appellant he can 
he allowed to appeal even though he is a trans- 
feree from a party after the decree. 40 I. C. 846 
= (1917) M. W. N 306. The assignee after 
decree and before appeal ought to be allowed to 
join in the appeal under this section. 38 I. C. 
51 1 =20 O. C. 31. See also 69 I. C. 959 = 3 Pat. 
L. T. 625. Sec on this section 12 M. L. J. 435 ; 
29 C. 33. 

Sec. 148. Scope and Application.— S. 148 
does not apply to the extension of time for de- 
posit of printing charges under R. 13 of the 
Oudh Rules of Practice. 50 I. C. 789 = 22 O. C. 
13. Extension of time for doing acts under mort- 
gage or other decrees does not fall within S. 148, 
C. P. Code. 39 Mad. 876 = 20 M. L. J. 708. See 
also 34 A. 388 ; 10 A. L. J. 520 ; 1 L.. W. 882 ; 
24 I. C. 825. 2 Luck. 425 = 101 I.C. 258 = 40. 

W. N. 252. The time fixed by a decree in a 
mortgage suit cannot be extended under S. 148. 
.28 I. C. 862 = 18 O. C. 58. When a certain point 
decided by the lower appellate Court was not 
appealed against by the party aggrieved in time, 
but the same point was allowed to be raised in 
appeal admitted after time, the High Court was 
•deemed to have impliedly extended time for 
appeal. 43 Mad. 550 = 47 I. A. 33 = 38 M. L. J. 
444 (P. C.) (affirming 30 I. C. 286 = 29 M. L. J. 
1 10) ; 4 Pat. 190 = 1925 Pat. 290. When time 
granted for any matter to be done by a party is ex- 
ceeded and there is an application by the party 
to excuse the delay and enlarge the time and the 
Court acted upon the matter as though it was in 
time it should be considered that the Court had 
•enlarged the time. 34 I.C. 625 = 20 C.W. N. 615. 


Time fixed by decree of first Court — Confir- 
mation on appeal. Time runs from date of appel- 
late decree. 70 I. C. 76= 34 C. L. J. 415. The 
section does not empower an executing Court to 
extend the time fixed for payment of the decretal 
amount. 49 I. C. 573, 840 = 15 N. L. R. 39. 
Section applies to proceedings antecedent to the 
passing of the decree but does not enable the 
Court to extend the time for doing acts allowed 
by a decree. 87 I. C. 12 = 2 1 N. L. R. 111 ; 74 I. 
C. 573; 28 I. C. 852 = 18 O. C. 58; 2 Luck. 425 « 
101 I C. 258 = 4 O. W. N. 252. Section allows 
the Insolvency Court to grant an extension of 
time even when made after the expiry of the per- 
iod for discharge fixed by the adjudication order. 
86 I. C. 1 15 = 26 Punj. L. R. 126 = 1921; Lah. 416. 
Illustrative Cases : Cases where 

COURT CAN EXTEND TIME — Sec. 148 gives a 
Court power to enlage the period of redemption 
if it thinks fit. 27 I. C. 706. See also 28 I C. 458 ; 
27 I. C. 419 ; 35 All. 582 ; 18 I. C. 86 ; 64 I. C. 
242 ; 73 I. C. 891 ; 1923 Cal. 612 ; 86 I.C 397 = 
1925 Nag. 258. In a redemption suit the Court 
could extend the time fixed in the decree for pay- 
ment of decretal amount to a prior mortgagee 
only under O. 34, R. 8 and not under S. 
148 ; 34 All. 388. As to power of Court extend 
time for payment of decretal amount, see 42 I. C. 
613=15 A. L. J.511. Time agreed upon by 
parties for the payment of decretal amount of 
mortgage money may be extended by the Court 
in a proper case. 50 I. C. 937 = 23 C. W. N. 439. 

Cases where Court cannot extend 
TIME. — A Court is unable to extend a period 
fixed for doing an act after the final decree is 
made. 99 P. R. 1912. See also 37 M. L. J. 695 ; 
74 I. C. 573. Where time has been fixed by a 
decree of Court for payment of court-fee, the 
Court has no jurisdiction to amend the decree so 
as to enlarge the time for payment. 37 C. L. J. 
395 = 2 7 C. W. N. 720. See also 10 I. C. 2 68 = 
13 C. L. J. 432. The Court cannot enlarge the 
time for the making of an award when time has 
expired and the award has already been made. 
12 I. C. 13 =38 Cal. 522. The Court has power 
under S. 148 to extend the time fixed for payment 
of costs on an ex parte decree being set aside or 
to pats a fresh conditional order. 36 All. 77. 
S. 148 does not authorise the Court to grant 
extension of time for doing an act prescribed by 
Pro. Sm. C. C. Act. 1 Pat. L. T. 323=56 I. C. 
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149. [Cf. S.582-A] Where the whole or any part of any fee prescribed for any 
document by the law for the time being in force relating to- 
of^ourt r feer akeUP deficiency court-fees has not been paid, the Court may, in its discre- 
tion, at any stage, allow the person, by whom such fee is 
payable, to pay the whole or part, as the case may be, of such court-fee ; and upon 
such payment the document, in respect of which such fee is payable, shall have the 
same force and effect as if such fee had been paid in the first instance. 


8xo. Conditional decree— Time fixed by, cannot 
be extended. 73 I. C. 922 = 1923 Fah. 372. Where 
a decree was granted for possesssion on payment 
of a certain amount in a fixed time, the Court 
ha9 no jurisdiction to extent the period. 57 I. C. 
16 = 18 A. L. J. 826-42 A. 639. See also 40 All. 
s79 = 47 I. O. 4=16 A. L. J. 625. Time fixed by 
compromise decree — Court cannot extend time. 
66 I. C. 273-1922 O. I4S- See uLc 6 Pat. L. T. 
511 — 1925 P. 691. Pre emption decree— Court 
cannot extend time fixed by. 19 N. L. R. 8 = 
1923 Nag. 210. See also 23 O. C. 254=57 I* C. 
483; r Pat. L. J. 92 = 34 I. C. 38 ; 2 Luck. 425 
= 101 I. C. 258 = 4 O. W. N. 252 (but the appel 
late court can) ; 28 Bom. L. R. 1446. 

REVISION. — A Court arbitrarily granting an 
application for restoration of a suit long after the 
period of limitation expired acts without jurisdic- 
tion and its order is open to revision. 52 I. C. 
439 -- 4 Pat. L. J. 428 

Sec. 149. SCOPE OF SECTION. — The section 
is intended to remedy the hardship caused by the 
rulings in 20 M. 319 ; 27 C 376; 28 A. 310: 10 C. 
W.N. 844; and follows 29 A. 749 (F. B.). Where 
a deficient court-fee is paid within the time allow- 
ed by Court but after the period of limitation, the 
suit is not barred. 23 I. C. 408 = f 2 A. L. J. 709. 
See also 21 A. L.J. 333 = 1923 A. 349 (1); 

45 A. 518; 84 I. C. 946; 4 Pat. 190; 107 
I. C. 223. The Court will not in its dis- 
cretion allow the deficiency of court-fee to be 
made up on the day of the hearing unless it is 
satisfied that some grounds exist for the exercise 
of its discretion and that a bona fide mistake was 
made. 44 I. C. 398. See also 38 Bom. 41. Bona 
fide mistake of pleader — Extension of time to be 
given. 49 I. C. 188=10 P. R. 1919. In case of 
gross negligence of pleader see 28 Punj. L. R. 
338. Where a court-fee cannot be definitely as- 
certained until record is received or the amount is 
in doubt, Court may extend time but not where it 
is purposely not fully paid. 3 Pat. L. J. 74. The 
appellant cannot get any indulgence by extending 
time for payment of Court-fees the law upon the 
point being settled, when there could have been 
no misapprehension as to the Court-fees payable. 
73 I. C 788. Under S. 149 a Court has a dis- 
cretion to allow the payment of court-fee at any 
time. 26 I. C. 33 = 27 M. L. J. 677. (38 B. 41. 
dist.) When an application for leave to sue in 
forma pauperts is dismissed, the plaint still 
remains and may be validated by payment of 
Court-fees within a time to be fixed by Court. 
This depends upon the discretion of the Court. 

46 M.L.J. 254 = 76 I.C. 767. See also $$ P.R. 1913. 
Application to sue in forma pauperis withdrawn— 
Court-fee paid beyond limitation — Suit barred. 
X Rang. 196 = 1923 Rang. 256. Under S. 149 the 
appeilate Court when dismissing an application 
for leave to appeal as pamper can grant him time 


to pay requisite Court-fee and if the same is paid 
within time the Court will admit the appeal. 40 
Mad. 68 = 31 M. L. J. 269. Where an application, 
for leave to appeal in forma pauperts is rejected 
and a regularly stamped appeal was filed later on 
it is only on the latter date that the appeal must 
for purposes of limitation be deemed to have 
been presented. 5 Bur. L. T. 294 = 18 I. C. 518. 
Payment of the deficit Court-fees after several 
orders but in conformity with the last is within S. 
149. Discretion exercised properly under S. 149 
is unchallengeable in appeal. 24 C. L. J. 88 - 
29 I. C. 571. See also 41 Cal. 1092 ; 21 I.C. 
866 ; 1923 Lah. 629 ; 56 I C 47 ; or in revision. 
89 I. C. 419. Where there is no bona fide mistake 
in the payment of a smaller court-fee and the 
omission is deliberate, a Court should not extend 
time to pay up the deficiency 75 I.C. 667 = 
1923 Lah. 309. See also 3 P, L. J. 74 ; 1 Lah. 
234. An extension of time will not be allowed 
for payment of Court-fee for an appeal which 
has been insufficiently stamped in the absence of 
satisfactory explanation of the mistake, if any. 
67 I. C. 130. See also 67 I. C. 901 ; 3 Lah L. 
J- 370=57 I.C. 215 ; 1 Lah. 234 ; 67 I. C. 106 
= 1922 Lah. 440. S. 149 should not be used so 
as to allow an appellant who files an appeal 
on insufficient stamps on account of his poverty 
to pav the balance at his leisure. 49 I. C. 871. 
See also 53 I. C. 256; 56 I. C. 143 = 2 Lah. 
L. J. 486 = 2 Lah. 1. Reasons for not paying the 
entire court-fee must be considered before grant- 
ing extension. 60 I. C. 493. An appellate Court 
cannot go into the question as to whether the 
lower Court exercised its discretion in making 
various orders of payment of court-fees if the 
order is not objected to when made or in the 
Court which made it. 56 I. C. 47 (Pat.) Exten- 
sion of time for payment of court-fee, when 
implied. 5 Pat. L. J. 544=58 I. C. 216=1 Pat. 
L. T. 544. No express order is required for 
extending the time for paying up deficit court- 
fee. 5 Pat. L. J. 544 = 1 Pat. L. T. 544. Time 
fixed by decree — No extension to be given 72 
I. C. 879 = 1923 Oudh 16; 85 I. C. 3152 = 1924 
Rang. 175 * Time fixed for payment of costs on 
payment of which appeal was accepted cannot 
be extended. 1925 Pat. 153. 

LIMITATION. — In the case of a suit in which- 
an insufficiently stamped plaint is filed wifhin the 
limitation period, though the deficiency in the 
Court-fee is made up after the limitation period, 
the suit is deemed to have been instituted on the 
date of the actual filing of the plaint under S. 
149. 1 Pat. L. J. 420. Where a plaint is filed 

in time but with an insufficient court-fee and the 
deficiency is made good under O. 7, R. 11, no- 
question of limitation arises The law is other* 
wise as regards memoranda of appeal. 3 Pat. L. 
T. 142. 
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150 . Save as otherwise provided, where the business of any Court is transferred 
to any other Court, the Court to which the business is so 
Transfer of business. transferred shall have the same powers and shall perform 

the same duties as those respectively conferred and imposed by or under this Code 
upon the Court from which the business was so transferred. 


Saving of inherent powers 
of Court. 


151 . Nothing in this Code shall be deemed to limit 


Sec. 150.--^. 150 applies not merely to cases 
where the whole of a business of a Court with re- 
ference to the whole of its jurisdiction is trans- 
ferred to another Court but also to cases of par- 
tial territorial adjustment of jurisdiction and 
the transfer of the business with reference to 
that part alone to another Court. 46 Mad. 1 =42 
M.L.J. 344. The word “ transfer ” in the section 
is not used in a limited sense of transfers under 
the special provisions of the Code. It implies 
that the whple business can be transferred to 
another Court without an order from a superior 
Court under S. 24. When all proceedings are 
transferred ipso facto to the new Court, such new 
Court has power to continue execution proceed- 
ings relating to lands situated in the transferred 
area pending in the former Court at the time of 
transfer. 37 Mad. 462=26 M.L.J. 189, See contra 
42 M. 821 =37 M.L.J. 284 (F.B ); and 47 M.L.J. 
448. See a/so 2 5 L C. 296 = 31 M.L.J. 22. Terri- 
torial jurisdiction — Transfer of — Execution of 
decree. 38 I. C. 152. Transfer of jurisdiction — 
Application to set aside ex Parte decree. 46 M. 1 
= 42 M.L, J. 344. Injunction— Disobeying of— 
Transfer of venue — Application for contempt. 43 
M. L. J. 713 = 46 M. 83=86 I.C. 650. See also 26 
C.W.N. 216. 

Sec. 151. SCOPE OF SECTION-INHERENT 
POWERS OF Court. — Scope of section pointed 
out. 47 C.L.J. 87. Inherent powers are not limited 
to Ss. 151 and 132. 1925 Cal. 420. S. 151, C. P. 
Code, is intended for exceptional cases for which 
there is no remedy except the Court’s inherent 
powers. It is not intended to enable Court to 
■evade or ignore the provisions of law which 
govern procedure. Where after passing a decree, 
a court suo motu set aside its own decree on the 
ground it had discovered some documentary 
evidence on the record the procedure is illegal. 
21 A. L. J. 447 = 73 I- C # 494 ; 86 I. C. 104s (S.). 
See also A. I. R. 1028 Mad. 522. A Court cannot 
amend a decree which is in conformity with the 
judgment. 100 I. C. i42 = A.I.R. 1927 Lah. 403 ; 
A. I. R. 1927 Cal. 203. Remedy by way of ap- 
peal may bar exercise of powers under this sec- 
tion. 27 Bom. L. R. 15 1 1 - A court is not only 
entitled but is bound to brush aside a mere tech- 
nicality which stands in the way of justice and to 
amend such mistakes, slips or omissions as may 
appear to prevent justice in order to give effect 
to the real and substantial right of the parties. 
Ss. 151, 152 and 153 are just as applicable to 
Courts of first instance as to Courts of appellate 
jurisdiction and the Appellate Court ought to take 
steps by way of amendment which were clearly 
open to the first or other lower Court . 34 I. C. 
79 s * 38 All. 398; 1 Luck. C. 187 = 105 I.C. 146 = 
A. I. R. 1927 Oudh 276. S. 151 empowers Courts 
to deal with their own decrees and orders and 
does not give authority to superior Courts by way 
•of conferring jurisdiction over inferior courts. 42 


Bom. 363=45 I. C. 552. The inherent power of 
a Court can be invoked only for the attainment 
of the ends of substantial justice. 19 C. W. N. 
835 = 25 I. C. 267. Court may do what is fair 
and equitable. 84 I. C. 134 = 48 Mad. 494* It 
must not be used to defeat the imperative provi- 
sions of S. 3 of the Lim. Act. 66 1. C. 270 ; 7 
Lah. L. J. 13 = 1925 Pat. 321. The doctrine of 
inherent power has no scope for application 
where there is express statutory provisions on the 
point in controversy. 69 I. C. 718 ; 75 I* C. 487 
= 1923 Lah. 506 (2) ; 106 I. C. 575 ; 15 I. C. 53 
= 16 C. W. N. 1029. A reductio ad absurdunt 
can be avoided by a Judge under the provisions 
of the above sections, which are wide enough for 
the purpose. 37 I. C. ^82. The inherent powers 
of a Court are not to be used in order to relieve 
a party from the consequences of his own mis- 
takes or to enable him to evade the law of limi- 
tation. 43 M. L. J. 184 = 70 I. C. 743 1 89 I. C. 
427. Excusing delay to sue as pauper. 101 I.C. 
320 ( 1 ) = A. I. R. 1927 Nag. 197. Inherent 
power is that which inheres in a Court by the 
very fact of its being empowered to exercise any 
jurisdiction at all so that it comes within the 
express sense of the law or w ithin the conse- 
quences that may be gathered from it. 1 L. W. 
882=26 I. C. 63. The power mentioned in S. 151 
must be used very sparingly and only in the last 
resort. 67 I. C. 296 ; 34 I- C. 787 ; 33 M. L. J. 
184 = 701. C 743 = 1922 Mad. 417. If a suit is 
dismissed by the trial Court for certain reasons, 
it is open to the Court of appeal to dismiss it for 
completely defferent reasons 4 O. W. N. 862 = 
104 I. C. 824 = A. I. R. 1927 Oudh 455- 
Applicability of Section. — S. 151 does 
not apply where there is an express provision of 
law. 69 1. C. 718 =3 Pat. 654 ; 82 I.C. 813 = 1925 
Pat. 47 ; 4 Pat. 180; 8 L. R. 18 (Rev.); 102 I. C. 
543= A. I. R. 1927 Nag. 262 ; $2 M. L. J. 670. 
Where an appellate Court is asked to set 
aside the proceedings in an appeal on the 
ground that on the date of hearing of the 
appeal the respondent was not living, the 
procedure is to apply within the period of 
limitation for a review of the judgment passed 
in the appeal and not to apply under S. 151 ; 54 

I. C. 284. High Court cannot consolidate suit 
pending in District or other Courts. 39 Bom. 604 
= 30 I. C. 560 ; 27 L. W. 366 = 0928) M. W. N. 
271 (consolidation of appeals). Consent of 
parties not necessary. 40 I. C. 182 ; 4 Pat. 448. 
Inherent power of Court to deal with- two appeals 
together. 45 A. 506 = 74 I. C. 41 1. Consolida- 
tion is an inherent power in an appellate Court 
and is not barred by absence of application 
therefor in low’er Court. 45 I. C. 463 = 34 M. L. 

J. 279. A Court has inherent power to consoli- 
date suits and this jurisdiction can be exercised 
even without the consent of the parties. 3 Pat. 
L, T. 584=67 I. C. 1000 = 1922 P. 566.(170. 
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or otherwise affect the inherent power 


W. N. 526, ref.) ; 3 P. L. J. 446 = 4$ I. C. 551 = 
1918 Pat 259. 

ENDS OF Justice. — The section recognizes the 
inherent powers of a Court to make orders to pre- 
vent a miscarriage of justice. 38 All. 147 = 36 I. 
C. 585 i 86 I. C. 882 = 1925 Cal. 1145. See also 
I P. 149, 235. Cognizance of cases which cut at 
root of controversy. 98 I. C. 280 = A. I. R. 1927 
Mad. 143, S. 151 has been enacted to deal effec- 
tually with abuse of process of Court. The 
institution of a second suit against the same party 
for the same relief on the same cause of action 
is not an abuse of the process of the Court. 27 
M. L. J. 405 = 25 I. C. 597. A Court in India 
has power to pass a conditional decree as it can 
impose a condition doing complete justice to the 
parties. 23 M. L. J. 652 = 17 I. C. 987. Where 
decree-holder is permitted to bid at an auction- 
sale, subject to certain conditions being fulfilled 
and he fails to fulfil the condition, the Court has 
power to refuse to confirm the sale. 69 I.C. 872 = 

1 Pat. 235. The High Court has full power to 
pass proper orders to give relief to parties and it 
can set aside an order of a Subordinate Court 
although in the revision petition the petitioner has 
not moved against it. 64 I. C. 496 = 2 Pat L. T. 
739. Ends of justice —Wrong execution of decree 
— Interference. 48 I. C. 107=3 Pat. L. J. 435. 

Limitations on the exercise of court’s 

POWERS. — The section applies only when there is 
no other express provision of law. 30 I- C. 38 = 
21 C. L. J. 614 ; 55 C. 219 = 103 I. C. 864 = A. I. 
R. 1927 Cal. 850 = 47 C. L. J. 69. Court cannot 
do what is prohibited by the Code. 3 Pat. 766 = 
6 P. L. T. 309 = 84 I. C. 320 = 1925 Pat. 36 ; 100 
I. C. 518 = A.I.R. 1927 Cal. 420. S. 151 does not 
authorise the Court to override the express pro- 
visions of Limitation Act or Bengal Tenancy Act. 
9 I. C. 246 ; 7 Lah. I. J. 13=86 I. C. 256. S. 
151 doee not authorise the Court to exercise its 
inherent powers so as to break the provisions of 
the Limitation Act. 1 Lah. 363 = 58 I. C 789 = 

2 Lah. L. J. 249. See also 57 I. C. 15 ; 23 N. L. 
R. 193. But see 47 C. L. J. 87. In exercising the 
inherent powers the decision of the Court should 
be based on general legal principles subject to 
any special provisions contained in the Code, 
meeting the necessities of the case inquestion, 
56 I C. 255 I 98 I. C. 70 = A.I.R 1927 Cal. 158. 

WHO CAN MOVE THE COURT.— The inherent 
powers of a Court cannot be used for the benefit 
of the litigant who has his remedy under the Code 
of Civil Procedure, much less for one who having 
his remedy has lost it by his own delay. 26 I.C. 
46 = 27 M. L. J. 605. A stranger to the litigation 
cannot intervene after the suit or proceedings are 
disposed of and claim the protection of S. 15 1 or 
appeal to the inherent powers of the Court to do 
justice. 42 M. L. J. 563=681. C. 910. Court 
can order restitution to surety. 28 Punj.L.R. 525. 

Illustrative cases : amendment of de- 
cree. — Where a purely clerical error is brought 
to the notice of a High Cout when it is seized of 
the matter as Court of Appeal it can correct the 
error. 43 A. 53. A Court cannot vary or set aside 
under S. 151 a consent decree made by it when 
the decree and Solehanamah are not in variance. 
36 I. C. 239. The Court has inherent powers to 
amend or vary a perfected order and to make 


of the Court to make such orders as 


necessary orders at any time even after an appeal 
has been perferred against it where the decree is 
not in accordance with the intention of the Court 
as gathered from the judgment as a whole. 26 1. 
C. 946 = 18 C. W. N. 772. Amendment of decree 
after disposal of appeal. 8 Pat. L. T. 143. S. 151 
w’ould enable a Court to alter a decree when it 
does not correctly express what the Court actuaL 
ly decided or intended to decide. 73 I.C. 679 = 
1923 Lah. 147. Where the decree has not been 
signed the Court has power to make alteration to- 
make decree consistent. 17 L. W. 254=74 I.C. 
416 ; 37 I. C. 352. It is not competent to a Court 
to amend the decree of another Court transferred 
to it for execution even though the error may be 
obvious. 15 L. W. 301 =65 I. C. 710 ; 34 I. C. 
787=3 L. W. 499. An application to amend a. 
plaint on the ground that the correct view has^ 
subsequently been laid down by the. High Court 
should be allowed. 26 I. C. 383. Where the 
parties allowed a decree to be enforced for 6 
years before attempting to amend it, it should 
not be amended specially when there is no clerical 
or arithmetical mistake. 67 I. C. 310. A court 
has inherent power to amend a decree for pre- 
emption and deduct the amount due to the pre- 
emptor from the vendee as a charge of the pro- 
perty sold, from the pre-emption money. 54 I. C. 
34. Court cannot amend a decree which is in 
conformity with judgment. 100 I. C. 142 = A. I. R~ 
1927 Lah. 403. 

Adding PARTIES.— An appellate Court has 
power to implead only such persons as parties to 
the appeal as were parties in the trial Court and 
were not made parties to the appeal but not those 
who were complete strangers to the suit. 56 I. C. 
726 = 31 C. L. J. 130; 671.0.10 = 34 C L. J. 
405. Powers of a Court to implead parties under 
S. 15 1 are circumscribed by O. 41, R. 20 and it is 
only in exceptional circumstances that the in- 
herent powers under S. 151 could be invoked. 73 
I.C. 136=1923 Lah. 490. Also 8 Lah. 161, power 
of High Court to transpose parties. A. I. R. 1927 
Cal. 37- 

CONTEMPT OF COURT. — The effect of the 
section is to give absolute power to Couits to 
summarily punish contempts by fine or imprison- 
ment. 50 I. C. 981 =23 C. W. N. 389 ; 86 J. C. 
650=1923 Mad. 02. 

CONVERSION OF ONE PETITION INTO AN- 
OTHER. — The petition under S. 15 1 can be treat- 
ed as one for review. 43 M. L. J. 290 = 70 I. C. 
425. Restoration application of an application 
under O. 9, R. 9 dismissed for default can be trea- 
ted as one for review. 54 Cal. 405 = 31 C. W N. 
576** 103 I. C. 69 = A. I. R. 1927 Cal. 534. High 
Court can condone misapplications of special pro- 
visions; it can convert application for revision into 
memo, of appeal. The High Court’s power can- 
not be exercised if law is not complied with as 
regards limitation and court-fees. 48 I. C. 779- 

DISMISSAL FOR DEFAULT.— The Court in a 
proper case can re-admit an appeal-dismissed for 
default. 45 Bom. 648 = 60 I. C. 919. See also A. 
I. R. 1927 Cal. 76. Where the next friend of a 
minor-appellant is of unsound mind, the -minor’s 
absence at the hearing cannot be treated as de- 
fault and his appeal will be readmitted by Court 
in exercise of inherent powers. 45 Bom. 648 = 
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may be necessary for the ends of justice or to prevent abuse of the process 


60 I C. 919. When the application itself shows 
that it is one for the restoration of a suit, justice 
should not be denied simply because there is a 
technical objection to the word “ review ” which 
has been employed in the application. As the 
Code cannot be said to be exhaustive, it is not 
necessary in every case to have the support of a 
section of the C.P. Code to pass an order not 
expressly or impl iedly forbidden which is re- 
quired in the interests of justice, i L. 3^9 = 58 
I C. 748. Restoration of execution application 
dismissed for default. 25 L.W. 192 =99 I.C. 954 
= A.I.R. 1927 Mad. 3 SS =* 5 * M.L.J 123; 50 
Mad. 67 = 26 L.W. 878 ; see also 26 A.L.J. 382. 

EX PARTE DEGREES AND ORDERS.— The 
High Court can under the section or under its 
inherent jurisdiction set aside an ex parte decree 
which is shown conclusively to be irregular by 
the record. 38 I.C. 673 = 15 A. L J. 24. See also 
16 I.C. 677=34 All. 518. Contra 101 I.C. 617 = 
A.I.R. 1027 Lah. 312. A Court which has on 
an ex parte application granted an extension of 
time to file an appeal can revoke or alter its 
order before the appeal is admitted. 45 L C. 
725. Where an ex Parte application is made 
by a party for granting extension of time 
for filing an appeal it is the duty of the 
party to show to the Court the points of 
law or fact in his favour as well as against 
him 45 I. C. 725. There is no inhe- 
rent power in ,a Court to set aside an ex parte 
decree by summary procedure and the power of 
the Court in that connection is limited to the 
circumstances mentioned in O. 9, R. 1 3- 4 3 

Mad. 94—37 M.L.J. 599 ; 27 I.C. 812 ; 98 I.C. 
658 = A.I.R 1927 Nag 95. The inherent power 
should be exercised not capriciously or arbi- 
trarily but ex debito iustitiae on sound general 
principles and so as not to conflict with the in- 
tentions of the legislature. 43 Mad. 94=37 
M.L.J. 599; 100 I.C. 5 18 = A.I.R. 1927 Cal. 

420 ; 32 C.W.N. jo. Where a definite period of 
limitation has been prescribed by Art 164 of 
the Lim. Act for an application to set aside an 
ex parte decree, the Court would not be entitled 
by purporting to act under S. 151 in effect to 
extend that period. 65 I.C. 341 — 1 Pat. 277. A 
Court can set aside an ex parte decree passed by 
an oversight. 60 I. C. 368 = 2 Pat, L. J. 251. 
See also 62 I C. 113 = 2 Pat. L. J. 270. A Court 
can restore to file a suit in which an ex parte 
decree was obtained against a minor without a 
guardian, which decree was subsequently declar- 
ed void. 1 06 I.C. 575. 

EXECUTION OF decree.— Where execution 
is delayed Court can award mesne profits. 63 I.C. 
43. Power to grant time to judgment-debtor for 
payment of decree amount. 84 I C, 134 = 48 
Mad. 494 ; 31 C.W.N, 653. A Court has autho- 
rity to set aside its order confirming asaleiu 
favour of a person other than the bidder and there 
can be no question of limitation 30 I.C. 230. 

Execution, stay OF. — The High Court has 
inherent power to stay execution in view of an 
intended appeal to the Privy Council. 40 Cal. 
955 “18 I.C. 207. See also 7 Lah. L.J. 457 ; 
89 I.C. 588. An Insolvency Court has no power 
under S. 15 1 to stay execution proceedings in 
another Court. 32 I. C. 897 = 3 L* *S°* A 
High Court has an inherent jurisdiction to stay 


any suit which is an abuse of the process of the 
Court. 27 I.C. 455 = 27 M.L.J. 645. See also 
75 I.C. 419 = 1923 Lah. 514 ; 40 Cal. 955 = 18 
I.C. 207. The High Court has inherent juris- 
diction as a Court of Appeal where an appeal is 
made to it, to stay proceedings in the lower 
Court as ancillary to its powers of reversing the 
order of the inferior Court. 1919 Pat. 145=52 
I.C. 185. 

Extension of TIME. -Extension of time 
cannot be granted for payment of money under a 
decree in a suit to set aside a mortgage. He 
should not be allowed to calculate his month 
from the date he got the copies of the decrees. 
42 A. 639 = 57 I«C 16. In a partition suit the 
Court has inherent power to fix time for filing 
objection to the report of the Commissioner and 
to reject objections filed afterwards. 50 I.C. 
r 52 = i7 A.L.J. 498. S. 151 does not give the 
Court any new powers and the Court cannot ex- 
tend the time fixed by Art 163 of the Lim. Act 
for setting aside dismissal for default. 55 I.C. 
55. Courts cannot extend the time for making 
deposits prescribed by the Code and their in- 
herent powers under S. 151 cannot be invoked 
for the purpose. 33 I.C. 996 = 3 L.W. 271. In 
a suit for specific performance of a contract of 
sale, neither the original nor the Appellate Court 
has jurisdiction to extend the time fixed by a 
decree for specific performance of a contract to 
sell. 19 M.b.T. 137=32 I.C. 401=3 L.W. 29. 
But see 32 I.C. 509 = 9 Bur. I..T. 83. Time 
fixed by a decree cannot be extended under S. 
15 1 °f the C.P. Code. That section is not meant 
to empower the executing Court to alter the 
decree, or in any way affect its finality. 49 I.C* 
840. The Court has powder under S. 151 to ex- 
tend time on an application made after the date 
fixed for payment of money, if it is necessary for 
the ends of justice, in a suit for specific perfor- 
mance of a contract to sell. 32 I.C. 509. 

Expunging from record. - Where the 
judgment of a Subordinate Court has not been 
brought before the High Court on appeal or 
revision the High Court has no power to expunge 
adverse remarks on the character and credibility 
of a witness from the judgment. (6 I.C. 1005 = 
44 All 401. The High Court has power to ex- 
punge irrelevant and scandalous matters in the 
judgments of Subordinate Courts on an applica- 
tion by a person not a party to the proceeding. 
The power must be exercised in extremely ex- 
ceptional cases and with caution. 47 I.C'. 981 = 
35 M.L.J. 368. See also 33 I.C. 608=3 L.W. 283. 

Fraud. — The Court has inherent power to in- 
vestigate questions of fraud for preventing 
injustice. 48 I. C. 135 = 20 Bom. L. R. 929. Not 
only has the Court the power but it is its duty to 
set aside a consent decree obtained by fraud 
practised upon the Court when apprized of it. It 
is an inherent power of every Court to correct its 
own proceedings when it has been misled. 27 I. 
C, 628 = 19 C. W N. 419. See also 1923 Pat* 
197 = 2 P. 731; 6 P. 108 ; 1 Luck. 341. But see 23 
N. L. R. 79 = 100 I. C. 220= A. I. R. 1927 
Nag. 212. A Court can vacate an order obtained 
by manifest fraud on it, in the exercise of its in- 
herent power. 25 I. C. 213=27 M. L. J. 172. 

MISTAKE. — The Court has inherent power to- 
correct its own order passed on a mistaken basis* 
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of the Court. 

56 I. C. 4 = 31 C. L. J. 48. .S><? 19 I- C* 9 l6 

= 19 C. L. J. 251 ; 39 t al. 265 = 12 I. C. i«;i ; 47 
All. 546= 87 I.C. 225 ; 38 Mad. 387 = 25 M.L J. 
198. But all persons not parties to the action but 
who have acquired interests on the existing re- 
cord acting in good faith and being purchaser for 
valuable consideration without notice of the exis- 
tence of matters made clear by the amendment, 
are not prejudiced thereby without a hearing by 
the Court determining that they have no equities 
as entitled them to be exonerated from the 
-effect of the amendment. 39 Cal. 265 = 12 

I. C. 15 1 ; 47 All. 304=841. C. 746. Where the 
order of a Court fails to give effect to its inten- 
tion it is the duty of the party to have it corrected. 
The Court has power to do so. 40 Mad. 259 = 32 
M. L. J. 477 (F. B.). Where an application to 
set aside the decree passed in pmsuance of com- 
promise by a lady whose signature was obtained 
by mistake of fraud of an agent, the remedy is by 
way of review petition. 43 M. L. J. 290 = 70 I.C. 
42. The Court has inherent power to rectify 
mistakes in judicial orders arising from the ig- 
norance of the Court or of its subordinate 
officers. 69 I. C. ri2 ; 39 I. C. 763 = 2 Pat. L. 

J. 86 1. 

Guardian ad litem.— To appoint a guard- 
ian ad litem without issuing notice to the natural 
guardian is illegal and the Court has inherent 
power under S. 15 1 to correct the errors or mis- 
takes committed by itself. 31 M.L. T. 215 = 70 I. 
C. 867. Guardian giving up relief against one 
•defendant — Court can re-open on application by 
minor. 22 L. W. 629. 

Guardian AND' WARD.— The District Judge 
has ample powers under S. 151 to recall the re- 
cords of an order made under the Guardian and 
Wards Act on being apprized that the order was 
made on a misrepresentation of facts. 26 I. C. 
275 = 19 C. W. N. 84. 

INJUNCTION. — The Code is not exhaustive. 
The Court possesses inherent powers to act 
*x debtto iustiticc. A person asking the Court 
to exercise its discretionary jurisdiction mast 
make out a strong case and must show that there 
is no other remedy open to him by which he can 
protect himself from the consequences of the 
injury complained of. 55 I. C. 403 = 2 Lah. L. J. 
283. See also 1925 Lah. 242 ; A.I.R. 1925 L. 
618 ; 9 Lah. L, J.536. The Court will issue a 
temporary injunction if plaintiff shows that in- 
junction is an appropriate relief and unless defend- 
ant is forthwith restrained, irreparable injury will 
follow, 55 I. C. 403 = 2 Lah. L. J. 283; 38 M, L. 
T. 358 (H. C.) ; 24 L. W. 854 = 1927 M. 210. 

INSOLVENCY. — An Insolvency Court has the 
same jurisdiction that the ordinary Courts of law 
possess under the C. P. Code to correct any mis- 
take either of a clerk or the parties themselves 
•upon a question of fact when a mistake is proved. 
51 I C. 55. 

ISSUES. — A Court has inherent power to frame 
issues going to the root of the matter in contro- 
versy between the parties at any stage of the 
-ca»e. 35 Mad. 607 = 23 M. L. J. 321. 

Jurisdiction and Procedure,— a Court is 
not justified in applying its powers of inherent 
jurisdiction to introduce a new form of procedure 
for which no provision is made by law. 19*2 Cal. 
l (1 ). Even if an order has been passed It can 


be recalled if it transpires that it has been made 
without jurisdiction. 20 C. L. J. 213 = 26 I.C. 
275. Apart from the power to correct clerical or 
arithmetical errors, or to review a judgment, a 
Court has no inherent power to alter an order 
passed in Court. 74 I. C. 110 = 1924 P. 136. 
Jurisdiction — Recalling an order passed by the 
predecessor is beyond jurisdiction and invalid. 
69 I. C. 742- 1922 P. 204. 

Reconstruction of Records.— W here 

owing to accident or other cause the records of a 
Court of Justice have been destroyed or lost, the 
Court has an inherent power to reconstruct its 
records. An appellate Court has the same power 
to reconstruct the records of the Court from 
which an appeal lies to it. 46 Mad. 679 = 44 M. 
L. J. 673 (F. B.). Where a judgment has been 
lost the proper Course for the Judge is to write it 
from memory and from materials before him and 
place it on record. 38 Mad. 488 = 25 M.L.J. 445. 
If any credible witness who read the judgment or 
the part of the judgment which contained the 
decision can depose to what he heard a decree , 
can be drawn up. There is nothing in the C. p. 
Code, to prevent that. 1923 R. 113. Judge 
could not take evidence regarding the question a9 
to the matter on which a Court of law based its 
judgment in order to consider whether there was 
any arithmetical or clerical error in the judgment 
and he must rely solely on what it contained in 
the judgment itself. 44 C. L. J. 441=100 I. C. 
309 = A. I. R. 1927 Cal. 203. 

Refund OF money — The Corn t has inherent 
power to recall money paid out of Court in a land 
acquisition case. 21 I.C 111 = 17 C. W. N. 
1057. See also 43 Cal. 269 = 20 C. W. N. 188. 
The new C.P. Code contains no provision for the 
refund of amount, deposited as security ; Courts 
can deal with them under S. 151. 23 M. L. J. 

190 = 12 I. C. 692. S. 151 empowers the Courts 
to order refund of Court fees which was paid by 
mistake. 3 P.L.J. 452=46 I.C. 271 =(1918; Pat. 
273. But not Court-fees paid on an appeal dis- 
missed as not maintainable. 6 P. 599= I0 5 I* C. 
740. 

RESTITUTION. — Execution Court has inherent 
powers to make restitution orders in cases that 
may not fall under S. 144, C.P.C. ; it has powers 
to direct refund of money paid out of Court. 35 
C.L.J. 53 = 64 I. C. 864 ; 21 C.LJ. 624 = 30 I. C. 
49 ; 24 I.C. 384. Under S. 15 1, Court can apply 
the principle of S. 144 to cases to which it would 
not ordinarily apply and can order such restitu- 
tion as may be necessary. 63 I. C. 43 ; see also 
14 I. C. 456 = 15 C. L. J. 187 ; 42 M. L. J. 308 = 
67 I. C. 369 ; 42 M.L.J. 473=67 I.C. 546. Where 
the High Court passed an order as to mesne pro- 
fits pending disposal of appeal, the order could 
be given effect to by the executing Court. 28 
Punj. L. R. 178 = 1031. C. 328 = A. I. R. J927 
Lah. 346. But S. 151 cannot enlarge the scope 
of S. 144 and cannot convert an application for 
relief which has nothing to do with restitution 
into an application for restitution. 34 I- C. 774 
*»4 L. W. 400. An appellate Court can direct 
refund where a Subordinate Court mistakenly 
orders payment to a decree-holder when that 
order is set aside. 21 C. L, J. 624=° 30 I. C. 49. 
An application by the judgment-debtors for com* 
pensation during the period they were kept out 
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decree or Orders. 0 3U gments ’ decrees or orders or errors arising therein from any acci- 
dental slip or omission may at any time be corrected by 


of possession of their property under an execu- 
tion sale which they subsequently got set aside 
does not fall within S. 144 but would be covered 
byS. 151, C. P, C. 2 Pat. L. J. 206-39 I- C. 
653- 

Remand. — R emand (See also O. 41, Rr. 23, 
25). 19 A. L. J. 553-63 I. C. 501 ; 1925 Pat. 

760; 87 I. C. 575 — 1925 Cal. U57. Where 

both the primary and the first appellate Court 
gave a decision in a case without understanding, 
it is not a proper decision and the High Court 
should in second appeal remit the case for re-trial. 
19 A. L. J. 553-63 I. C. 501 ; 9 Lah. L. J. 268 

— 1031 C. 854 — A. I. R. 1927 Lah. 480. An 
order refusing an adjournment is appealable and 
the appellate Court has power to set aside the 
decree and order a re-trial if the adjournment had 
been wrongly refused. 63 I. C. 478 <=23 Pom. L. 
R. 769. An appellate Court has the power to 
order a re-trial and this power is to be adopted in 
exceptional circumstances where the Code does 
not provide adequate procedure. 64 I. C. 599. 
See also 35 C, L. J. 345 = 70 I. C. 547. An ap- 
pellate Court has power to make an order of 
remand under S. 151 when O. 41, R. 23 does not 
apply. 73 I. C. 915. See also 44 Cal. 929 = 411. 
C. 598 ; 25 L. W. 198-38 M. L. T. (H. C.) 15 
(2) = 100 I. C. 135 - A. I. R. 1927 Mad. 335=52 
M. L. J. go ; g I. C. 306 is not good law. 52 I.C. 
985=29 C.L.J. 419-64 I.C. 599 ; 39 I.C. 651. 
But the power is one that must be cautiously 
exercised and there is no appeal from an order 
of remand in such a case. 3 Pat. L. J. 
2 S3 =3 43 I* C. 959; 56 I. C 834; 37 M. L. J. 
53 c —53 I.C. 417570 I. C. 665. Where the 
order of remand is held invalid the subsequent 
judgment after remand will also be invalid. 58 
I. C. 538. Whether an anomalous order of re- 
mand falls under the section. 45 C.L.J. 557. 

Restoration of Suit. — Where owing to the 
death of a sole plaintiff before the hearing of the 
suit there was no appearance for him on that 
date, it is not competent to the Court to dismiss 
the suit for default of appearance under O. 9, Rr. 
8 and 9. If, however, the Court dismisses the 
suit inadvertently as for default, it ha<? inherent 
power to set aside the dismissal. Thq legal re- 
presentative of the deceased plaintiff could apply 
to be made a party within six months of the death 
under Art. 176 of the Lim. Act. 35 All. 31 —25 
M.L.J. 148 (P.C.). See also 14 I.C. 22 ; 87 I.C. 
438 (restoration without notice to the other 
party); 3 Rang. 488 ; 89 I.C. 35c *=47 All. 878. It 
is open to a District Judge acting under S. 114, 
C. P. Code, or under the inherent powers of the 
Court to reconsider an order granting letters of 
administration. 37 All. 380 = 29 I. C. 133. Re- 
storation'— Suit dismissed for want of letters of 
administration — Subsequent production of letters. 
24 Bom. L. R. 738 =70 I. C. .910. A Court has 
jurisdiction under its inherent power under S. 15 1 
to restore a suit dismissed for default when it 
finds that it cannot be restored under O. 9, R. 9 
of the Code, 63 I. C. 440. Contra see (regarding 
dismissal under O. 9, R. 3) >03 I.C, 6«o-A.I,R. 
*927 Pat. 369* Restoration— Appeal— Act of 
Court not to prejudice party. 36 I.C. 4 *=31 C. L. 

3 * 


J. 48. Appellate Court can restore and remand 
an ex parte decree. 32 C.W.N. 101. 

Review. — Every Court has an inherent power 
to review an erroneous decision. 53 I. C. 39 = 30 
C.L.J. 1. See also 47 I. C. 917 ; 89 I. C. 946 ; 2 
Rang. 659=85 I. C, 284=31 C. W. N. 822. A 
review if forbidden by C. P. Code cannot be 
granted under S. 151. 42 I.C. 711 =45 Cal. 519. 
The power of a Court to review its order exists 
only if it is conferred by statute, except possibly 
in cases where the order is made without jurisdic- 
tion. 63 I.C. 56—37 M. L. J, 162. Every Court 
has inherent power 10 review its judgment by 
setting aside orders passed either under a mistake 
or obtained by a fraud upon the Court. 32 I. C. 
527. The Court has power to review its order re- 
jecting the petition under O. 7, R. 1 1 . 2 P. 504 72 

I. C. 629. MISCELLANEOUS.— Power tq stay cri- 
minal proceedings pending civil suit, set 7 Lah. L. 

J. 73 “88 I.C 526. The power to discharge 
and remove or to give directions to a Receiver 
are inherent in the Court which appointed 
the Receiver and the Appellate Court has got 
all the powers of the Original Court. 17 I. C. 
583 =(1912) M.W.N. 1208. Assuming the Court 
has jurisdiction to allow an appellant to continue 
an appeal in forma pauperis it can be exercised 
only if on a perusal of the judgment and decree 
appealed from and the appeal memorandum the 
Court is of opinion that that decree is contrary to 
law. 38 M.L.J. 146=54 I.C. 761. 

APPEAL— No appeal against an order under 
the section. 104 I.C. 331 — A.I.R. 1927 Cal. 867 ; 
26 Punj. L. R. 130 ; 102 I. C. 28 ( I ) — ( 1 927 > M. 
W. N. 286. But see 31 C. W. N. 290 — 100 I. C. 
735 (2)=A.I.R. 1927 Cal. 285 ; 6 P. 381. 

Sec. 152. SCOPE AND APPLICATION OF 
SECTION.— According to the section an amend- 
ment can be made “at any time.” 11 A. 267 at 
p. 288 (F.B.) ; 12 M. L.J. 96 ; 74 I. C. 842 - 1924 
All. 127. Distinction between this section and 
S. 151. See 102 I.C. 124 — A. I. R. 1927 All. 585. 
An application for amendment of a decree pre- 
sented long after date of the decree is not sus- 
tainable. 7 P.L.R. 1915—27 I.C. 639 — 32 P. W. 
R. 1915. See also 15 L. W. 393 — 1922 Mad. 192 
(effect of allowing time for review expire). See 
also 99 I.C. 655 = 1927 Mad. 435. Correction of 
error is discretionary. 47 All. 44 — 82 I.C. 1030 = 
1925 All. 187. Amendment not to be refused to 
be considered on merits on ground of decree 
having been approved and signed by party’s 
pleader. 2 O. L. J. 141=87 I.C. 333 = 19*5 
Oudh 373. S. 152 is confined to correction 
of clerical errors made by the Court itself 
and has no concern with the mistakes of 
parties. 51 I.C. 55; 50 I. C. 497^4 Pat. L. J. 
205. See also 44 Cal. 28=38 I. C. 584 ; 21 I. 
C. 540 — 7 S. L.R. 53 (Court can amend of its 
own motion). A Court can correct a clerical 
error in a plaint in whatever subsequent record it 
is repeated by slip or inadvertence or by mistake. 
621.0.652 = 14 L. W. 445. Section does not 
contemplate a practical reversal of the Court’s 
finding even on a formal issue. 24 I. C. 831 =7 S. 
L.R. 186. The Court of first instance can amend 
its decree when an appeal against it is pending. 




IS 152 


**2 THE CIVIL COURT MANUAL. 

the Court either of its own motion or on the application of any of the parties. 


1 1 A. 267 at p. 288 ; 44 I. C. 248 = 7 L. W. 8 ; 28 

I. C. 377 = 17 M.L.T, *24. See also 25 Bom. L.R. 
888 = 77 I.C. 171 — 1924 Bom. 166. Also a suc- 
cessor in office of Judge that passed the decree. 

2 PatL.T. 2)6=63 I-C. 840. Where a decree is 
confirmed on appeal, the only Court competent 
to amend the decree is the Appellate Court and 
not the Court against whose decree appeal was 
preferred. 31 M. L. J. 438 = (1916) 2 M. W. N. 
249 — 35 1C. 891=4 L. W. 225 (24 M. 646, 

dist.) ; 63 I C. 799 : 21 I. C. 540 = 7 S.L R. S3 i 
31 I. C. 320 ; 28 I C. 586 ; 43 I.C. 360 ; 23 A.L. 

J. 518 = 86 I.C. 396 = 1925 All. 5 56. Appellate 

Court can amend the decree of the First Court. 
19 A. L. J. 375=62 I. C. 910. See also 
46 I.C. 376 = :6 A.L.J. 451 5 42 I-C. 970; 31 I.C. 
478 = (1915) M.W.N. 914; A.I.R. 1927 Rang. 57. 
Amendment of decree after disposal of appeal, see 
8 Pat. L. T, 143. A District Court could not 
rectify an error in its final decree copied from 
High Court’s preliminary decree. 31 I. C. 320. 
Errors in High Court decree must be rectified by 
High Court. 24 I. C. 283 = 1 L. W. 298. High 
Court can revise and set aside or modify a decree 
of a Small Cause Court. 58 I, C. 630; 1 Lah. 
322. A Court should not amend its decree except 
in accordance with this section. 8 A. 377. Courts 
in India can amend or vary decrees in order to 
bring them into accord with the judgments even 
if the amendments do not fall within S. 1^2. 52 

I.C. 574 = 92 P. R. 1919 ; 37 Cal. 649, ref. See 
also 31 I. C, 478 = (1915) M.W.N. 914. A cleri- 
cal error in a decree must be rectified by an 
application under this section, 5nd not by an 
application for review. 6 C. 22. When an order 
has been made in an improper form, the Court 
can rectify it. 16 B. 104. Clerical errors 
copied from pleading can be corrected. 15 
M. L. T. 102 = 22 I.C. 774 = (1914) M.W.N, 
107. See also 661. C. 693 = 8 O. L. J. 416174 
I.C. 1020 = 1924 Rang. 104 (omission of one 
of the mortgaged properties in plaint) ; 13 I. C. 
113 = 11 M. L. T. 33. Mistakes anterior to suit 
cannot be corrected under this section. 8 N. L. 
R. 13= 14 I.C. 407. Rectification may be ordered 
for mistake and not where there is gross negli- 
gence of the party. 1 1 I. C. 537 ; 9 I. C. 433. 
Where a right has been extinguished by a decree, 
it cannot be reviewed by any subsequent act of 
the Court or the party at fault. 19 I. C. 347 = 
16 O. C. 5. Calculation of amount due — Over- 
looking of order of Court is mistake which can 
be corrected at any time. 74 I. C. 84 2 = 1924 A. 
127. Pre-emption decree — Amount entered 
wrongly — Correct amount paid in time— Decree 
can be amended even after expiry of time fixed 
for payment. 2 O. W. N 218=87 1.^987 = 
1925 Oudh 418. Sale ordered for a sum larger 
than what was due under the decree — Court has 
power to set aside sale. 27 Bom. L. R. 657 = 89 
I.C. 569 = 1925 Bom. 389. Where there is no 
variation between decree and jadgment no 
amendment can be allowed. 11 I. C. 896 ; 101 
I. C. 147 * A. I. R, 1927 Lab. 403; 103 I. C. 
*98(2). But see (1927) M. W. N. 38 = 25 L. 

, 102=99 I.C. 655** A. I. R. 1927 Mad. 435. 

But see 42 I. C, 66 = 4 O. L. J. 475 (obvious 
error in judgment may be corrected). A 


consent decree can be varied only by consent. 
27 I. C. 830 = 16 Bom. L. R. 668. See also 
27 I. C. 134 = 76 Bom. L. R. 670 (Note); 
50 I. C. 497 = 4 Pat. L. J. 205 ; 21 I. C. 1 15. A 
judgment ordering a decree to be entered up irt 
terms of a compromise, is not such a judgment 
as is contemplated by this section. 7 C. W N. 
880, Court cannot under this section correct a 
judgment based on an award wherein the error 
lies. ( 1927) M. W. N. 242 = 103 I. C. 829=A, 

I. R. 1927 Mad. 720 = 53 M. L, J. 38. If a com- 
promise decree does not embody all the terms of 
the compromise the decree could be corrected. 
21 I. C. 1 15. See also 50 I. C. 497 = 4 Pat L. J. 
205. An application by the plaintiff to amend 
the decree to bring it in conformity with the 
judgment must be made to the Court which 
passed it and not to the Appellate Court. 57 I. 
C. 710. Any divergence between the decree and 
the judgment is a matter for amendment of the 
decree and not for a fresh suit for setting the 
decree* aside. 43 Cal. 217 = 31 I. C. 13 = 19 C. W. 
N. 1228 ; 31 I. C. 478=5(1915) M.W.N. 914. 
Mere delay in applying for amendment does not 
amount to gross negligence. 99 I. C. 655. 
The exercise of the power of amendment under 
S. 152 is discretionary, and an application for 
amendment of a decree should be rejected as too 
late if the rights of third parties acting in good 
faith have intervened. 16 I.. W. 623 = 43 M. 
L.J. 5597(1922) M - W. N. 73 1 =J9 2 3 M. 57- 
Mistake in suit record owing to misdescription 
of suit property in plaint may be corrected by 
the Court under this section. 21 A. I . J. 328 = 

72 I. C 483 = 1923 All. 349; 25 L. W. 102 = 
99 I. C. 655 = A. I. R. 1927 Mad. 435. It 
is open to the successor in office of a judge to 
rectify an accidental error in the judgment of his 
predecessor. If the Judge declines to do so, the 
High Court might interfere in revision, 18 A. L. 

J. 501 =55 I. C. 963 See also 37 All. 323 = 
29 I. C. 50 = 13 A.L.J. 449; 2 Pat. L. T. 
296=63 I. C. 840. But successor cannot 
construe judgment and amend decree. A 
I. R. 1927 Pat. 25. A decree should not be 
amended except in the presence of the parties 
concerned, or after service of notice on them to 
attend. 2 W. R. (Mis.) 15. See also 8 A. 377 ; 
63 I. C. 799 =(1921 ) 4 U.B.R. 1 (Necessity for 
notice to other parties). Court can extend time 
for performances in case of decree for specific 
performance. 5 Rang. 615 = 105 I, C. 467 — 
A. I. R. 1927 Rang. 311. 

Illustrative Cases. — A decree against one 
person cannot be amended by adding another as 
judgment-debtor when no decree has been passed 
against him. 40 I. C. 47. Where a munsif by a 
clerical error recorded in his final order an order 
dismissing ths suit instead of decreeing it and the 
decree was prepared accordingly. Held , that the 
munsif is competent under S. 152 to subsequently 
correct the error. 29 I. C. 144. See also 22 I. C. 
935 = 7 L. B - R - 8* (decree for foreclosure inad- 
vertently passed in place of decree for sale). A 
mere clerical error in the relief claimed and in 
the decree that was prepared in accordance 
therewith can be corrected throughout the re- 
coid* 23 I.C. 344 = 12 A* L. J. 185. See also 27 
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153 . The Court may, at any time and on such terms as to costs or otherwise as 
„ , A , it may think fit, amend any defect or error in any pro- 

enera power to amen . ceeding in a suit ; and all necessary amendments shall be 
made for the purpose of determining the real question or issue raised by or depending 
on such proceeding. 

# 

154. [S. 3, para. 3.] Nothing in this Code shall 
appear ? 8 ° present r,ght of affect any present right of appeal which shall have accrued 

to any party at its commencement. 


I. C. 922 = 13 A. L. J. 60 ; 21 I.C. 540 = 7 S.L.R. 
S3. A Court has no jurisdiction for amendment 
of a certificate of sale so as to alter the share of 
the property sold according to the sale proclama- 
tion. 18 I.C. 725- A clerical mistake regarding 
costs can be amended under this section. 6 C. 22; 
(1904) A. W. N. 94; 54 I. C, 821. But see also 17 
I. C. 418=47 P. R. 1913 = 25 P. W. R. 1913. 
Court can add costs to judgment already pro- 
nounced. 57 I. C. 739 ; 54 I.C. 821. An amend- 
ed decree which has not been appealed against 
cannot be questioned in the course of execution 
proceedings. 9 C. W. N. 605 ; 44 I. C. 998=16 
A. L. J. 262. .Grounds for amendment being 
change of circumstances — Proper remedy. 27 I. 
C. 300. Where a decree passed on an award by 
mistake or inadvertence embodied a relief as to 
payment of costs not mentioned in the award the 
defect can be cured only by an appeal or review. 
34 I. C 787 = 3 L. W. 499. 

RIGHT of Suit. — Mistake anterior to suit can 
be rectified only by separate suit. 8 N.L.R. 13 = 
14 I. C. 407. 

Bar to SUIT. — A suit for amending a judg- 
ment or decree passed by a competent Court on 
the ground of mistake is not maintainable in a 
Civil Court. 15 C. L. J. 675 = 141. C. 93 = 17 C. 
W. N. 82 (10 C. W. N. 1024 ; 6 C. W. N. 889 ; 
3 C. W. N. 575, 1 el. ; 8 C. W. N. 473, dist.). 

APPEAL. — There is no appeal from an amend- 
ment under S. 152. 54 I. C. 387 24 P. R. 1911 

= 186 P. L. R. 1911 = 10 I. C. 850 ; 73 I. C. 679 
= 1923 Lah. 147 (2) But see 3 Lah. L. J. 
341 -^61 I. C. 992 (appeal lies where the 
whole system of calculation adopted by the 
Court was challenged). No appeal lies against 
an order granting an amendment, but an 
appeal lies against the amended decree. 3 C.L.J. 
188; 1 A. L. J. 701 ; 22 M. 646. No appeal lies 
to His Majesty in Council. 33 C. 679; nor under 
the Letters Patent. 14 A. 226 (F.B.). An appli- 
cation for amendment on the ground that costs 
had been assessed on an erroneous principle is 
bad. The proper remedy is byway of appeal. 
Amendment would not be granted on the ground 
that an appeal is barred. 25 P. W. R. 19^3 = 17 
I.C. 418 = 47 P. R. 1913. When the judgment 
simply states “ decreed as prayed for and costs ” 
and the sum awarded in the decree differs from 
that claimed in the plaint the decree can be 
rectified under this section. 22 B, 370. An appeal 
lies against an order under this section extending 
time for performance in the case of a decree for 
specific performance. 105 I.C. 467= A. I. R. 1927 
Rang. 3 1 1. 

RBVISlON. — A n order under this section is 
subject to revision. 28 C. 177 ; 7 A. 876 (F. B.) ; 
31 B. 447 ; 24 P. R. 191 1 = 186 P. L. R. 1911 = 
10 I. C. 85c *=56 P. W. R. 1911 ; 18 A. L. J. 501 


=55 I.C. 963; 37 Ail. 323 = 29 I.C. 50 = 13 
A. L. J. 449. 

REVIEW, —Circumstances might, however, 
arise, which would render amendment necessary 
on review, as when the description of the mort- 
gaged property as given in the decree .differs 
from that given in the bond, the remedy was one 
by way of review. See 16 M. 424 ; (1906J A.W. 
N. 220. If judgment is attacked the matter is 
one for review. 5 Pat. L.J. 253 = 1 Pat. L. T. 219 

=581. C. sio- 

Limitation. —Applications under this section 
are not governed by the Limitation Act. 10 M. 
51; 11 B. 284 ; 21 C. 259 ; II A. 267 ; 74 I. C. 842 
= 1924 All. 127; 21 I. C. 540 = 7 S. L. R. 53. 

Sec. 153 . — The Court ought to give all reason- 
able indulgence with regard to amending. How- 
ever negligent or careless the first omission, and 
hovever late the proposed amendment, the amend- 
ment should be allowed, if it can be allowed 
without injustice to the other side, Per Lopes L. 
J. in 19 Q. B. D. 394, cited in 32 C. 600. To 
proceed to recall and cancel an invalid order 
is the duty of the Judge. 5 C. L. J. 611. Also 
an order improperly 01 fraudulently obtained. 
6 C. L. J. 662. Overvaluing suit to get round a 
previous decision which will operate as res judi- 
cata — Decision is an abuse of process of Court 
L. R. 5 A. 709 = 83 I.C. 1 = 1925 All. 142. The 
section allows the Court to give leave for amend- 
ment at any time in any proceeding in a suit. 25 
Bom. L. R. 888 = 77 I. C. 171=1924 Bom. 166. 
Where a decree is passed if it is final, the original 
Court is, generally speaking, functus officio, and 
the occasion for amendment of pleading cannot 
arise. ( Ibid . ) Addition of legal representatives 
in a suit against a dead man is illegal. 18 L. W. 
54 = (1923) M. W. N. 408=45 M. L. J. 231 =75 
I.C. 739=1924 Mad. 56. Appeal against dead 
respondent — Amendment of cause title allowed. 
1925 Mad. 1210 = 49 M. L. J. 590 (F. B.). Mis- 
take discovered on appeal may be corrected, 20 
A. L. J. 159 = L. R. 3 A. 1 is =66 I.C. 208=- 1922 
All. 81. See also 66 I. C. 693 = 8 O. L. J. 416. 
Amendment of sale certificate without notice to 
judgment-debtor is irregular. (1922) M.W.N. 130 
=65 I. C. 732 = 16 L. W. 760 = 1922 Mad. 63. 
Want of signature and verification does not en- 
tail rejection of the plaint as they can be suppli- 
ed at any stage. 25 M. L. J. 174 = 17 I. C. 580 = 
(1912) M. W. N. 1207. Application for sale 
after dismissal of execution application is defec- 
tive, but can be cured under this section. 25 I.C. 
883 = 1 L. W. 665. On this section, see also 192a 
Pat. H. C. C. 5=3 Pat. L. T. 149 = A. I. R. 1922 
P. 121. 

Sec. 154 . — This section has no bearing on the 
powers of an Appellate Court in dealing with 
appeals before it. 9 I. C, 815. The general law 
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155. The enactments mentioned in the Fourth Schedule are hereby amend- 
ed to the extent specified in the fourth column 
thereof. 

156. [ * * * * 

* * *]i 

157. [S, 3, 2nd sentence.] Notifications published, declarations and rules made, 
places appointed, agreements filed, scales prescribed, forms 
framed, appointments made and powers conferred under 
Act VIII of 1859 or under any Code of Civil Procedure 

or any Act amending the same or under any other enactment hereby repealed, shall, so 
far as they are consistent with this Code, have the same force and effect as if they 
had been respectively published, made, appointed, filed, prescribed, framed and con- 
ferred under this Code and by the authority empowered thereby in such behalf. 

158. [S. 3, para. 2.] 


Amendment of certain Acts. 


Repeals. 


Continuance of orders under 
repealed enactments. 


In every enactment or notification passed or issued before 
the commencement of this Code in which reference is 
made to or to any Chapter or section of Act VIII of 1859 
or any Code of Civil Procedure or any Act amending the 
same or any other enactment hereby repealed, such 
reference shall, so far as may be practicable, be taken to be made to this Code or to 
its corresponding Part, Order, section or rule. 


Reference to Code of Civil 
Procedure and other repealed 
enactments. 


THE FIRST SCHEDULE. 

CONTENTS. 


rules. 

ORDER I. 

Parties to Suits. 

1. Who may be joined as plaintiffs. 

2. Power of Court to order separate trials. 

3. vVho may be joined as defendants. 

4. Court may give judgment for or against 
one or more of joint parties. 

5. Defendant need not be interested in all 
the relief claimed. 

6. Joinder of parties liable on same contract. 

7. When plaintiff in doubt from whom 
redress is to be sought. 

8. One person may sue or defend on behalf 
of all in same interest. 

9. Misjoinder and non-joinder. 

10. Suit in name of wrong plaintiff. 

Court may strike out or add parties. 
Where defendant added, plaint to be 

amended. 

11. Conduct of suit. 

12. Appearance of one of several plaintiffs or 
defendants for others. 


Rules. 

13. Objections as to non- joinder or misjoinder. 

ORDER II. 

Frame of Suit. 

1. Frame of suit. 

2. Suit to include the whole claim. 

Relinquishment of part of claim. 

Omission to sue for one of several reliefs. 

3. Joinder of causes of action. 

4. Only certain claims to be joined for re- 
covery of immoveable property. 

5. Claims by or against executor, adminis- 
trator or heir. 

6. Power of Court to order separate trials. 

7. Objections as to misjoinder. [P] 

8. Plaintiff to be allowed to select cause of 
action and amend plaint if obi ection as to misjotn- 
der is upheld . [£] 

ORDER III. 

RECOGNIZED AGENTS AND PLEADERS. 

1. Appearances, etc., may be in person, by 
recogn sed agent or by pleader. 

2. Recognized agents. [B] 


that a right of appeal is more than a matter of 
procedure and an alteration of iaw of procedure 
would not re*act upon the right of appeal is 
superseded by this section. 6 S. L. R. 168 = 19 I. 
C. 348. Where in a suit instituted before the 
coming into force of.the new C. P. Code an order 
of remand is passed after the new Code has come 
into force the right of appeal against the order 
is regulated by the new and not by the old Code. 
1 P. R. 1913= 156 P. L. R. 1912 = 15 I. C. 725 
=84 P.W.K. 1912 (21 M.L.J. 631, piss.). The 
words “any present right of appeal” in this .sec- 
tion mean a right of appeal in esee. 1 P, R. 
1913 = 15 I. C. 725. 

free. 158 1 S. *56 wa* repealed by Act XVII 

of 1914. 


Sec. 157. — The expression “Rules made” must 
mean rules properly and validly made, in other 
words, made with jurisdiction by the proper 
authority. Rules under old Code which were 
ultra vires then are not valid because they could 
be made under the new Code. 29 M. L. J. 663 = 
31 I. C. 924. The words “consistent with the 
Code” mean only consistent with the sections of 
the Code and not with the rules which are alter- 
able by the High Court. 24 M. L. J. 637*20 I. 
C. 775=37 Mad. 17. Rules framed by the Local 
Government under S. 269 of the old Code 
are in force until rules are made by the High 
Court under the power given by S. 128 (2) of 
the.new Code. 24 M. L. J. 637=37 Mad. 17. 
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Rules. 

3. Service of process on recognized agent. 

4. Appointment of pleader. [M & P] 

5. Service of process on pleader. [M & O] 

6. Agent to accept service. 

Appointment to be in writing and to be 

filed in Court. 


ORDER IV. 

Institution of Suits. 

1. Suit to be commenced by plaint. [A & O] 

2. Register of suits. [M] 

ORDER V. 

IbSUE and Service of Summons. 

Issue of Summons . 

1. Summons. 

i-A« [dAded by Oudh] 

2. Copy or statement annexed to summons. 

3. Court may order defendant or plaintiff to 
appear in person. 

4. No party to be ordered to appear in person 
unless resident within certain limits. 

4* A [Added by All H C.] 

5. Summons to be either to settle issues or 
for final disposal. [M] 

6 . Fixing day for appearance of defendant. 

7. Summons to order defendant to produce 
documents relied on by him. 

8 On issue of summons for final disposal, 
defendant to be directed to produce his witnesses. 

Service of Summons. 

9. Delivery or transmission of summons for 
service. 

10. Mode of service. TLah] 

11. Service on several defendants. 

12 Service to be on defendant in person 

when practicable, or on his agent. 

13. Service on agent by whom defendant 
carries on business. 

14. Service on agent in charge in suits for 
immoveable property. 

15. Where service maybe on male member 
of defendant’s family. [A & O] 

16. Person served to sign acknowledgment. 

17. Procedure when defendant refuses to 
accept service, or cannot be found. 

18. Endorsement of time and manner of 


service. 

19. Examination of serving officer. 

20. Substituted service. 

Effect of substituted service. 

W here service substituted time for appear- 
ance to be fixed. 

20- A. [Added by Oudh] 

21. Service of summons where defendant 
resides within jurisdiction of another Court. 

2 1 - A. [Added by Rangoon] 

22. Service, within Presidency-towns and 
Rangoon, of summons issued by Courts Outsidt. 

[B] 

23. Duty of Court to which summons is sent. 

[R] 

24. Service on defendant in prison. 

25. Service where defendant resides out of 
British India and has no agent. [M] 

25A. [added by Allahabad] 

26. Service in foreign territory through Politi- 
cal Agent or Court. [M & a] 

27. Service on civil public officer or on servant 
of railway company or local authority. [A & M] 

28. Service on Soldiers. [A, M & O] 

29. Duty of person to whom summons is deli- 
vered or sent for service. 


RULES. 

29- A. Service on Public Officer sued in official 
capacity. [M] 

30. Substitution of letter for summons. 

31. Form of application for issue of summons. 

M 

ORDER VI. 

Pleadings Generally. 

1. Pleading. 

2. Pleading to state material facts and not 
evidence. 

3. Forms of pleading. 

4. Particulars to be given where necessary. 

5. Further and better statement, or parti- 
culars. 

b. Condition precedent. 

7. Departure. 

8. Denial of contract. 

9. Effect of document to be stated. 

10. Malice, know lege, etc. 

11. Notice. 

12. Implied contract or relation. 

17 . Presumptions of law. 

14. Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings. 

17. Amendment of pleadings. 

18. Failure to amend after order. 

ORDER VII. 

PLAINT. 

1. Particulars to be contained in plaint. 

2. In money suits. [L] 

3. Where the subject-matter of the suit is 
immovable property. [C] 

4. When plaintiff sues as representative. 

5. Defendant’s interest and liability to be 
shown. 

6. Grounds of exemption from limitation law. 

7. Relief to be specifically stated. 

8. Relief founded on separate grounds. 

9. Procedure on admitting plaint. [A, M & O] 
Concise statements. 

10. Return to plaint. 

Procedure on returning plaint 

11. Rejection of plaint. 

12. Procedure on rejecting plaint. 

13. Where rejection of plaint does not pre* 
elude presentation of fresh plaint. 

DOCUMENTS RELIED ON IN PLAINT. 

14 Production of document on w’hich plain- 
tiff sues. 

List of other documents. [O] 

15. Statement in case of documents not in 
his possession or power. [O] 

16. Suits on lost negotiable instruments. 

1 7. Production of shop-book. 

Original entry to be marked and returned. [Aj 

18. Inadmissibility of document not produced 
when plaint filed. 

ip. Plaint or origtml petition to contain 
address of service for plaintiff . [/f ] 

20 Address for service to be within the limits 
of the District . [A] 

2 r . Dismissal of suit on plaintiff's omission 
to file address for service . [< 4 ] 

22. Service of notice or process on person not 
found at the address given for service. [ A ] 

23, Service on party engaging pleader. 

24 Change of address for service. 

25, Power of Court to direct mode of service. 

M 
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RULES. 

26. Units inapplicable to notice under 0. 2 1, 
A*. 22. M] 

19 to 37. [Added by Oudh] 

ORDER VIII. 

Written Statement and Set-off. 

1. Written Statement. [O] 

2. New facts must be specially pleaded. 

3. Denial to be specific. 

4. Evasive denial. 

5. Specific denial. 

6. Particulars of set-off to be given in written 
statement. 

Effect of set-off. 

7. Defence or set-off founded on separate 
grounds. 

8. 'Sew ground of defence. 

9. Subsequent pleadings. 

10. Procedure when party fails to present 
written statement called for by Court. 

11. Defendant required to file address for 
servtce. [A] 

12. Applicability of 0 . 7, Rr. 20, 22, 25 and 
26. [ A ] 

11-13. [Added by Oudh] 

ORDER IX. 

APPEARANCE OF PARTIES AND CONSEQUENCE 
OF NON-APPEARANCE. 

1. Parties to appear on day fixed in summons 
for defendant to appear and answer. 

2. Dismissal of suit where summons not 
served in consequence of plaintiff’s failure to pay 
costs. 

3. Where neither party appears, suit to be 
dismissed. 

4. Plaintiff may bring fresh suit or Court 
may restore suit to file. 

5. Dismissal of suit where plaintiff, after 
summons returned unserved, fails for a year to 
apply for fresh summons. 

6. Procedure when only plaintiff appears. 

When summons duly served. 

When summons not duly served. 

When summons served, but not in due 

time. 

7. Procedure where defendant appears on 
day of adjourned hearing and assigns good 
cause for previous non-appearance. 

8. Procedure where defendant only appears. 

9. Decree against plaintiff by default bars 
fresh suit. [L] 

10. Procedure in case of non-attendance of 
one or more of several plaintiffs. 

11. Procedure in case of non-attendance of 
one or more of several defendants. 

12. Consequence of non-attendance, without 
sufficient cause shown, of party ordered to appear 
in person. 

SETTING ASIDE DECREES ex parte . 

13. Setting aside decree ex parte against 
defendant. [A, M & O] 

14. No decree to be set aside without notice 
to opposite party. 

ORDER X. 

Examination of Parties by the Court. 

1. Ascertainment whether allegations in 
pleadings are acmitted or denied. 

2. Oral examination of party, or companion 
of party. 

3. Substance of examination to be written. 

4. Consequence of refusal or inability of 
pleader to answer. 


Rules, 

ORDER XT. 

DISCOVERY AND INSPECTION. 

1 . Discovery by interrogatories. 

2. Particular interrogatories to be submitted. 

3. Costs of interrogatories. 

4. Form of interrogatories. 

5. Corporations 

6. Objections to interrogatories by answer. 

7. Setting aside and striking out interroga- 
tories. 

8. Affidavit in answer, filing 

9. Form of affidavit in answer. 

10. No exception to be taken. 

1 1. Order to answer or answer further. 

12. Application for discovery of documents. 

13. Affidavit of documents. 

14. Production of documents. 

15. Inspection of documents referred to in 
pleadings or affidavits, 

16. Notice to produce. 

17. Time for inspection when notice given. 

18. Order for inspection. 

19. Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for discovery. 

22. Using answers to interrogatories at trial. 

23. Order to apply to minors. 

ORDER XII. 

ADMISSIONS. 

1. Notice of admission of case. 

2. Notice to admit documents. 

3. Form of notice. 

4. Notice to admit facts. 

5. Form of admissions. 

6. Judgment on admissions [M & P] 

7. Affidavit of signature. 

8. Notice to produce documents. 

9. Costs. 

ORDER XIII. 

production, Impounding and Return of 

DOCUMENTS. 

1. Documentary evidence to be produced at 
first hearing. [O & R] 

2. Effect of non-production of documents. 

3. Rejection of irrelevant or inadmissible 
documents. 

4. Endorsements on documents admitted in 
evidence. [K] 

5. Endorsements on copies of admitted en- 
tries in books, accounts and records. [R] 

6. Endorsements on documents rejected as 
inadmissible in evidence. 

7. Recording of admitted and return of 
rejected documents. [M & R] 

8. Court may order any document to be 
impounded. 

0. Return of admitted documents. [B, M & 

p] 

10. Court may send for papers from its own 
records or from other Courts. [R] 

11. Provisions as to documents applied to 
material objects. 

12 . Translation of document not in English 
or in Court vernacular to be filed in Court . [/f] 

13. Marking of documents exhibited . [A] 

ORDER XIV. 

Settlement of issues and Determina- 
tion of Suit on issues of Law or on 
Issues agreed upon. 

1. Framing of issues. 

2. Issues of law and of fact. 
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3. Materials from which issues may be 
framed. 

4. Court may examine witnesses or docu- 
ments before framing issues. 

5. Power to amend and strike out issues. 

6. Questions °f fact or law may by agree- 
ment be stated in form of issues. 

7. Court, if satisfied that agreement was 
•executed in good faith, may pronounce judgment. 

ORDER XV. 

Disposal of the suit at the first 
hearing. 

1. Parties not at issue. 

One of several defendants not at issue. 

[M] 

3. Parties at issue. 

4. Failure to produce evidence. 

ORDER XVI. 

Summoning and Attendance of 
witnesses. 

1. Summons to attend to give evidence or 
produce documents. [B] 

2. Expenses of witness to be paid into Court 
on applying for summons. [A, B, C* L, P & R] 

Experts. % 

Scale of expenses. [R] 

3 Tender of expenses to witness. [B, C, L, 
P & R] 

4. Procedure where insufficient sum paid in. 

Expenses of witnesses detained more than 

one day. 

4- A. Summons to Public Officer. [^/] 

5. Time, place and purpose of attendance to 
be specified in summons. 

6. Summons to produce document 

7. Power to require persons present in Court 
to give evidence or produce document. 

8. Summons how served. 

9. Time for serving summons. 

10. Procedure where witness fails to comply 
with summons. 

11 If witness appears, attachment maybe 
withdrawn. 

12. Procedure if witness fails to appear. 

13. Mode of attachment. 

14. Court may of its own accord summon as 
witnesses strangers to suit. 

15. Duty of persons summoned to give evi- 
dence or produce document. 

16. When they may depart. 

17 Application of rules 10 to 13. 

18. Procedure where witness apprehended 
cannot give evidence or produce document. 

19. No witness to be ordered to attend in 
person unless resident within certain limits. 

20. Consequence of refusal of party to give 
evidence when called on by Court. 

21. Rules as to witness to apply to parties 
summoned. 

22. Scale of travelling and other expenses. [A] 

ORDER XVII. 

ADJOURNMENTS. 

1. Court may giant time and adjourn hear- 
ing. 

Costs of adjournment. 

2. Procedure if parties fail to appear on day 
fixed. 

3. Court may proceed notwithstanding either 
party fails to produce evidence, etc. 


ORDER XVIII* 

Hearing of the Suit and Examination 
of Witnesses. 

1. Right to begin. 

2. Statement and production of evidence* 

3. Evidence where several issues. 

4. Witnesses to be examined in open Court. 

5. How evidence shall be taken in appeal- 
able cases. 

6. When deposition to be interpreted. 

7. Evidence under section 138. 

8 Memorandum when evidence not taken 
down by Judge. 

9. When evidence may be taken in English. 

10. Any particular question and answer may 
be taken down. 

11. Questions objected to and allowed by 
Court. 

12. Remarks on demeanour of witnesses. 

13. Memorandum of evidence in unappealable 
cases. 

14. Judge unable to make such memorandum 
to record reasons of his inability. 

15. Power to deal with evidence taken before 
another Judge. 

1 6. Power to examine witness immediately. 

17. Court may recall and examine witness. 

18. Power of Court to inspect. 

ORDER XIX. 

Affidavits. 

1. Power to order any point to be proved by 
affidavit. 

2. Power to order attendance of deponent 
for cross-examination. 

3. Matters to which affidavits shall be con- 
fined. 

4. Cause title of affidavits [ A ] 

5 . Paragraphing a nd numbering of affidavits 

6 . Description of deponent. M 

7. K nowledge of deponent or deponents. [A~\ 

8. Form of declaration. [A\ 

9. Affidavit to be passed on declarant's know- 
ledge or information . [//] 

10. Description of place, person , etc., referred 
to in affidavit, [/f] 

11. Identification of deponent. [A"] 

12. Identification of pardanashin women . [/f] 

13. Person before whom affidavit is made to 
ascertain deponent's knowledge of contents of 
affidavit, [/f] 

14. Time and place where affidavit is sworn to 
be noted at the foot thereof, [/f] 

r c . Correction of cl ert cal errors t n affi davit . 

M 

ORDER XX. 

Judgment and Decree. 

1. Judgment when pronounced. 

2. Power to pronounce judgment written by 
Judge’s predecessor. 

3. Judgment to be signed. 

4. Judgments of Small Cause Courts. 

Judgments of other Courts 

5. Court to state its decision on each issue. 

6. Contents of decree. 

7. Date of decree. 

8. Procedure where Judge has vacated office 
before signing decree* 

9. Decree for recovery of immoveable pro- 
perty. 

10. Decree for delivery of moveable property. 
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Rules. 

i i. Decree may direct payment by instalments. 

Order* after decree, for payment by in- 
stalments, 

12. Decree for possession and mesne profits. 

13. Decree in administration suit. 

14. Decree in pre-emption- suit. 

15. Decree in suit for dissolution of partner- 
ship. 

16. Decree in suit for account between prin- 
cipal and agent. 

17. Special directions as to accounts. 

18. Decree in suit for partition of property or 
separate possession ot a share therein. 

19. Decree when set-off is allowed. 

Appeal from decree relating to set-off. 

20. Certified copies of judgment and decree to 
be furnished. 

21. Notice of drawing up of decree and die* 
posed of objections to draft decree. [A] 

ORDER XXI. 

Execution of Decrees and Orders, 
Payment under Decree. 

1. Modes of paying money under decree. 

2. Payment out of Court to decree-holder 
Courts executing Decrees., 

3. Lands situate in more than one jurisdic- 
tion. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6. Procedure where Court desires that its 
own decree shall be executed by another Court. 

7. Court receiving copies of decree, etc , to 
file same without proof. 

8. Execution of decree or order by Court to 
which it is sent. 

9. Execution by High Court of decree trans- 
ferred by other Court. 

Application for execution. 

10. Application for execution. 

11. Oral application. 

Written application. 

12. Application for attachment of moveable 
property not in judgment-debtor’s possession. 

13- Application for attachment of immove- 
able property to contain certain particulars. 

14. Power to require certified extract from 
Collector’s register in certain cases. 

15. Application for execution by joint decree- 
holder. 

16. Application for execution by transferee of 

decree, 

17. Procedure on receiving application for 
execution of decree. 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims under 
same decree. 

20. Cross-decrees and cross-claims in mort- 
gage suits. 

21. Simultaneous execution. 

22. Notice to show cause against execution in 
certain cases. 

23. Procedure after issue of notice. 

PROCESS FOR EXECUTION. 

24. Process for execution. 

25. Endorsement on process. 

Stay of execution. 

26. When Court may stay execution. 

Power to require security from, or impose 
conditions upon, judgment debtor. 

fc?. liability of judgmenbdebtor discharged. 


Rules. 

28. Order of Court which passed decree or of 
appellate Court to be binding upon Court applied 
to. 

29. Stay of execution pending suit between 
decree-holder and judgment-debtor. 

29- A. Stay of execution pending suit under 
O. 2i v P. 63. [P] 

MODE OF EXECUTION. 

30. Decree for payment of money. 

31. Decree for specific moveable property. 

32. Decree for specific performance, for resti- 
tution of conjugal rights or for an injunction. 

33. Discretion of Court in executing decrees 
for restitution of conjugal rights. 

34. Decree for execution of document, or en- 
dorsement of negotiable instrument. 

35. Decree for immoveable property. 

36. Decree for delivery of immoveable pro- 
perty when in occupancy of tenant, 

ARREST AND DETENTION IN THE CIVIL 
PRISON. 

37. Discretionary power to permit judgment- 
debtor to show cause against detention in prison. 

38. Warrant for arrest to direct judgment- 
debtor to be brought up. 

39. Subsistence allowance. 

40. Proceedings on appearance of judgment- 
debtor in obedience to notice or after arrest. 

Attachment of property. 

41. Examination of judgment-debtor as to his- 
property. 

42. Attachment in case of decree for rent or 
mesne profits or other matter, amount of which 
to be subsequently determined. 

43. Attachment of moveable property, other 
than agricultural produce, in possession of judg- 
ment-debtor. 

4}-A, Disposal of attached property. [Af] 

43- B. Charges of feeding and maintaining live- 
stock after attachment . [A/] 

44. Attachment of agricultural produce. 

44- A. Copy of warrant of attachment to be sent 
to Collector if agricultural produce is attached . 

is\ 

45. Provisions as to agricultural produce under 
attachment. 

46. Attachment of debt, share and other pro- 
perty not in possession of judgment-debtor. 

47. Attachment of share in moveable. 

48. Attachment of salary or allowances of 
public officer or servant of railway company or 
local authority. 

49. Attachment of partnership property. 

50. Execution of decree against firm, 

51. Attachment of negotiable instruments. 

52. Attachment of property in custody of 
Court or public officer. 

53. Attachment of decrees. 

54. Attachment of immoveable property. 

55. Removal of attachment after satisfaction 
of decree. 

56. Order for payment of coin or currency 
notes to party entitled under decree. 

57. Determination of attachment. 
INVESTIGATION OF CLAIMS AND OBJECTIONS. 

58. Investigation of claims to, and objections 
to attachment of, attached property. 

Postponement of sale. 

59. Evidence to be adduced by claimant. 

60. Release Of property from attachment. 
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61. Disallowance of claim to property attach- 
ed. 

ба. Continuance of attachment subject to 
claim of incumbrancer 

63. Saving of suits to establish right to 
attached property. 

Sale generally. 

64. Power to order property attached to be 
sold and proceeds to be paid to person entitled. 

65. Sales by whom conducted and how made. 

бб. Proclamation of sales by public auction. 

67. Mode of making proclamation. 

68. Time of sale. 

69. Adjournment or stoppage of sale. 

70. Saving of certain sales. 

71. Defaulting purchaser answerable for loss 
on re-sale. 

72. Decree-holder not to bid for or buy pro- 
perty without permission 

Where decree holder purchases, amount 
of decree may be taken as payment. 

72 -A. Leave to bid to mortgage decree-holder to 
be granted on teims. [B] 

73. Restriction on bidding or purchase by 
officers. 

Sale of Moveable Property. 

74. Sale of agricultural produce. 

• 75 - Special provisious relating to growing 
crops. 

76. Negotiable instruments and shares in 
corporations. 

77. Sale by public auction. 

78. Irregulaiity not to vitiate sale, but any 
person injured may sue. 

79. Delivery of moveable property, debts and 
shares. 

80. Transfer of negotiable instruments and 
shares. 

81. Vesting order in case of other property. 

Sale of Immoveable Property. 

82. What Courts may order sales. 

83 Postponement of sale to enable judgment- 
debtor to raise amount of decree 

84. Deposit by purchaser and re-sale on de- 
fault. 

85. Time for payment in full of purchase- 
money. 

86. Procedure in default of payment. 

87 Notification on re-sale. 

88. Bid of co-sharer to have preference. 

89. Application to set aside sale on deposit. 

90. Application to set aside sale on ground 
of irregularity or fraud. 

91. Application by purchaser to set aside sale 
on ground of judgment-debtor having no saleable 
interest. 

92. Sale when to become absolute or be set 
aside. 

93. Return of purchase- money in certain 
cases. 

94. Certificate to purchaser. 

95. Delivery of property in occupancy of 
j udgraent-debtor. 

96. Delivery of property in occupancy of 
tenant. 

RESISTANCE TO DELIVERY OF POSSESSION TO 
DECREE-HOLDER OR PURCHASER. 

97. Resistance or obstruction to possession of 
immoveable property. 

98. Resistance or obstruction by judgment- 
debtor. 


Rules. 

99. Resistance or obstruction by bona fide 
claimant. 

100. Dispossession by decree-holder or pur- 
chaser. 

101 . Bona fide claimant to be restored to pos 
session. 

102. Rules not applicable to transferee pen- 
dente Itte. 

103. Orders conclusive subject to regular suit. 

104. Entry of result of execution in suit re' 
gister. [A ] 

105. Attachment of moveable property to be 
through Court Amin. [A~] 

106. Encumbrance certificate to be filed before 
sale of immoveable property. [ A ] 

107. Determination of ancestral character of 
the land . [ A ] 

108. Notice to Collector before sale of revenue 
free or revenue paying land . [/fj 

109. Reports of Collector and Sub-Registrar to 
be open to public inspection . 

no. Results of enquiry under Rule 66 to be 
made on order of Court in judge's own hand. w 

111. Notification of material facts not stated m 
proclamation of sale. [.4] 

11 2. Costs of proceedings under Rr. 66, 108 
and 109 [A] 

1 13. Court to inform officer conducting sale , if 
other decree-holders are entitled to share in pro- 
ceeds. M 

1 14. Procedure in case of sale ttt execution of 
house or building within limits of Military Can- 
tonment. [ A ] 

1 15. Procedure on sale of guni % ammunition , 
etc ., requiring license. [ A ] 

1 16. Decree-holder applying for attachment of 
livestock io deposit cost of maintenance ^ etc. [/fl 

1 1 7. Custody of attached livestock. 

1 18. Removal of livestock to the nearest Pound. 

w 

119. Levy of charge for animals committed to 
the pound. [ A\ 

120. Maintenance charges of animals impound- 
ed. [ A ] 

12 1. Period for which charges are payable. [Aj 

122 Animals impounded not to be released ex- 
cept on order of Court. [. 4 ] 

123. Custody of moveables other than livestock . 

124. Persons in special charge of attached pro- 
perty. [A] 

125. Pees payable for attendance. [ A ] 

126. Attaching officer to certify to attendance * 

M 

127. Refund of charges where attachment is 
withdrawn , etc. [A] 

128. Pecs Paid to be entered ttt register of Petty 
receipts and re payments, [a] 

129. Procedure on remitting amount levied to- 
treasury. [a] 

130. Cost of attachment and sale to be paid by 
decree-holder to officer of Court . M 

ORDER XXII. 

Death, Marriage and Insolvency 
of Parties. 

1. No abatement by party’s death, if right to* 
sue survives. 

2. Procedure where one of several plaintiffs 
or defendants dies and right to sue survives. 

3. Procedure in case of death of one of seve- 
ral plaintiffs or of sole plaintiff. 
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4. Procedure in case of death of one of 
several defendants or of sole defendant 

5. Determination of question as to legal re- 
presentative. 

6. No abatement by reason of death after 
hearing. 

7. Suit not abated by marriage of female 
party. 

8. When plaintff’s insolvency bars suit. 
Procedure where assignee fails to continue 

suit or give security. 

9. Effect of abatement or dismissal. 

10. Procedure in case of assignment before 
final order in su»t. 

11. Application of Order to appeals. 

1 1- A. Entry of legal representative on the re * 
■cord a quasi- judicial act. [A/] 

12. Application of Order to proceedings. 

ORDER XXIII. 

WITHDRAWAL AND ADJUSTMENT OF SUITS. 

1. Withdrawal of suit or abandonment of 
part of claim. 

2. Limitation law not affected by first suit. 

3. Compromise of suit. 

4. Proceedings in execution of decrees not 
affected. 

ORDER XXIV. 

Payment into court. 

1. Deposit by defendant of amount in satis- 
faction of claim. 

2. Notice of deposit. 

3. Interest on deposit not allowed to plaintiff 
after notice. 

4. Procedure where plaintiff accepts deposit 
as satisfaction in part. 

5. Procedure where he accepts it as satisfac- 
tion in full. 

ORDER XXV. 

Security for costs. 

1. When security for costs may be required 
from plaintiff. 

Residence out of British India. 

2. Effect of fa-'lure to furnish security. 

ORDER XXVI, 

COMMISSIONS. 

COMMISSIONS TO EXAMINE WITNESSES. 

1. Cases in which Court may issue commis- 
sion to examine witness, 

2. Order for commission. 

3. Where witness resides within Court’s juris- 
diction, 

4. Persons for whose examination commis- 
sion may issue. 

5. Commission or request to examine witness 
not within British India. 

* « 6. Court to examine witness pursuant to 
commission, 

7. Return of commission with depositions of 
witnesses. 

8. When depositions may be readin evidence. 
COMMISSIONS FOR LOCAL INVESTIGATIONS. 

9. Commissions to make local investigations. 

10. Procedure of Cotmaisaioner, 

Report and depositions So be evidence in 

suit. 

Commissioner may be examined in person. 

Commissions to examine accounts. 

ri. Commission to examine or adjust ac- 
counts 


Rules. 

ia. Court to give Commissioner necessary 
instructions. 

Proceedings and report to be evidence. 
Court may direct further enquiry. 
COMMISSIONS TO MAKE PARTITIONS. 

13. Commission to make partition of immove* 
able property. 

14. Procedure of Commissioner. 

General Provisions. 

15. Expenses of commission to be paid into 
Court. 

16. Powers of Commissioners. 

17. Attendance and examination of witnesses 
before Commissioner. 

iS. Parties to appear before Commissioner. 

ORDER XXVI-A. [M] 

1. Commissions to translate documents. [A/] 
ORDER XXVII. 

SUIT BY OR AGAINST THE GOVERNMENT OR 

Public Officers in their official 

CAPACITY. 

1. Suits by or against Government. 

2. Persons authorized to act for Government. 

3. Plaints in suits by or against Government. 

4. Agent for Government to receive process. 

5. Fixing of day for appearance on behalf of 
Government. 

6. Attendance of person able to answer 
questions relating to suit against Government. 

7. Extension of time to enable public officer 
to make reference to Government. 

8. Procedure in suits against public officer. 

ORDER XXVIII. 

Suits by or against Military Men. 

1 . Officers or soliders who cannot obtain 
leave may authorize any person to sue or defend 
for them. 

2. Persons so authorized may act pf rsonally 
or appoint pleader. 

3. Service on person so authorized, or on his 
pleader, to be good service 

ORDER XXIX. 

Suits by or against Corporations. 

1. Subscription and verification of pleading. 

I - A . T ime to be allowed for appearance 1 n sut ts 

against Local Authority. [A/] 

2. Service on corporation. 

3 Power to require personal attendance of 
officer of corporation. 

ORDER XXX. 

Suits by or against firms and Persons 
carrying on business in names other 
THAN their OWN. 

1. Suing of partners in name of firm. 

2. Disclosure of partners’ names. 

3. Service. 

4. Right of suit on death of partner. 

5. Notice in what capacity served. 

6. Appearance of partners. 

7 . No appearance except by partners. 

S. Appearance under protest. 

9. Suits between co.-partners. 

10. Suit against person carrying on business 
in name other than his own. 

ORDER XXXI. 

Suits by or against Trustees, Executors 
and Administrators. 
r. Representation of beneficiaries in suits 
concerning property vested in trustees, etc. 

2. Joinder of trustees, executors and admi- 
nistrators. 
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3. Husband of married executrix not to join. 

ORDER XXXII. 

Suits by or against minors and Persons 
of unsound mind. 

1. Minor to sue by next friend. 

2 . Where suit is instituted without next 
friend, plaint to be taken off the file. 

3. Guardian for the suit to be appointed by 
Court for minor defendant. 

4. Who may act as next friend or be appoint- 
ed guardian for the suit. 

5. Representation of minor by next friend or 
guardian for the suit. 

6. Receipt by next friend or guardian for the 
suit of property under decree for minor. 

7. Agreement or compromise by next friend 
•or guardian for the suit. 

8. Retirement of next friend. 

9. Removal of next friend. 

io- Stay of proceedings on removal, etc., of 
next friend. 

11. Retirement, removal or death of guardian 
for the suit. 

12. Course to be followed by minor plaintiff 
or applicant on attaining majority. 

13. Where jninor co-plaintiff attaining 
majority desires to repudiate suit. 

14. Unreasonable or improper suit. 

1 4- A. Appointment or removal of guardian or 
next friend , a quasi-judicial act. [Af ] 

15. Application of rules to persons of unsound 
mind. 

16. Saving for Princes and Chiefs. 

17. Time for appearance where defendant is 
under the superintendence of the Court of Wards. 

£at] 

ORDER XXXIII. 

Suits by Paupers. 

1. Suits may be instituted in forma pauperis. 

2 . Contents of application. 

3. Presentation of application. 

4. Examination of applicant. 

If presented by agent, Court may order 
applicant to be examined by commission. 

5. Rejection of application. 

6. Notice of day for receiving evidence of 
applicant’s pauperism. 

7. Procedure at hearing. 

8 . Procedure if application admitted. 

9. Dispaupering. 

10. Costs where pauper succeeds. 

1 1. Procedure whsre pauper fails. 

12. Government may apply for payment of 
court-fees. 

13. Government to be deemed a party 

14. Copy of decree to be sent to Collector. 

15. Refusal to allow applicant to sue as 
pauper to bar subsequent application of like 
nature. 

16. Costs. 

ORDER XXXIV. 

Suits relating to mortgages of 
Immoveable property. 

1. Parties to suits for foreclosure, sale and 
redemption. 

2. Preliminary decree in foreclosure-suit. 

3. Final decree in foreclosure-suit. 

Power to enlarge time. 

Discharge of debt. 

4. Preliminary decree in suit for sa.e. 

Power to decree sale in foreclosure-suit. 


Rules. 

5. Final decree in suit for sale. 

6. Recovery of balance due on mortgage. 

7 - Preliminary decree in redemption-suit. 

8. Final decree in redemption-suit. 

Power to enlarge time. 

9. Decree where nothing is found due or 
where mortgagee has been overpaid. 

10. Costs of mortgagee subsequent to decree. 

11. Right of mesne mortgagee to redeem and 

foreclose. 

12. Sale of property subject to prior mort- 
gage. 

13. Application of proceeds. 

14. Suit for sale necessary to bring mortgaged 
property to sale. 

15. Charges. 

ORDER XXXV. 

Interpleader. 

1. Plaint in interpleader-suit. 

2. Payment of thing claimed into Court. 

3. Procedure where defendant is suing plain- 
tiff. 

4. Procedure at first hearing. 

5. Ager.ts and tenants may not institute in- 
terpleader-suits. 

6. Charge for plaintiff’s costs. 

ORDER XXXVI. 

Special Case. 

1. Power to state case for Court’s opinion. 

2. Where value of ?ubject-matter must be 
stated. 

3. Agreement to be filed and registered as 
suit. 

4 Parties to be subject to Court’s jurisdic- 
tion. 

5. Hearing and disposal of case. 

ORDER XXXVII. 

Summary Procedure on Negotiable 
Instruments. 

1. Application of Order. 

2. Institution of summary suits upon bills of 
exchange, etc. 

3. Defendant showing defence on merits to 
have leave to appear. 

4. Power to set aside decree. 

5. Power to order bill, etc., to be deposited 
with officer of Court. 

6. Recovery of cost of noting non-acceptance 
of dishonoured bill or note. 

7. Procedure in suits. 

ORDER XXXVIII. 

Arrest and Attachment before 
Judgment. 

Arrest before judgment. 

1. Where defendant may be called upon to 
furnish security for appearance. 

2 . Security. 

3. Procedure on application by surety to be 
discharged. 

4. Procedure where defendant fails to furnish 
security or find fresh security. 

Attachment before judgment . 

5. Where defendant may be called upon to 
furnish security for production of property. 

6. Attachment where cause not shown or 
security not furnished. 

7. Mode of making attachment. 

8. Investigation of claim to property attach- 
ed before judgment. 

9. Removal of attachment when security 
furnished oi suit dismiwed. 
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10. Attachment before judgment not to affect 
rights of strangers, nor bar decree-holder from 
applying for sale. 

11. Property attached before judgment not to 
be re-attached in execution of decree. 

12. - Agricultural produce not attachable be- 
fore judgment. 

ORDER XXXIX. 

Temporary injunctions and 
Interlocutory Orders. 

T empora ry Injunctions . 

1. Cases in which temporary injunction may 
be granted. 

2. Injunction to restrain repetition or conti- 
nuance of breach. 

3. Before granting injunction, Court to direct 
notice to opposite party. 

4. Order for injunction may be discharged 
varied or set aside. 

5. Injunction to corporation binding on its 
officers. 

Interlocutory Orders. 

6. Power to order interim sale. 

7. Detention, preservation, inspection, etc., 
of subject-matter of suit. 

8. Application for such orders to be after 
notice. 

9. When party may be put in immediate 
possession of land the subject-matter of suit. 

10. Deposit of money, etc., in Court. 

ORDER XL. 

APPOINTMENT OF RECEIVERS. 

1 . Appointment of receivers. 

2. Remuneration. 

3 Duties. 

4. Enforcement of receiver’s duties. 

5. When Collector may be appointed receiver. 

ORDER XLI, 

APPEALS FROM ORIGINAL DECREES. 

1. Form of appeal. 

What to accompany memorandum. 

Contents of memorandum. 

2. Grounds which may be taken in appeal 

3. Rejection or amendment of memorandum. 

4. One of several plaintiffs or defendants 
may obtain reversal of whole decree where it 
proceeds on ground common to all. 

STAY OF PROCEEDINGS AND OF EXECUTION. 

5. Stay by Appellate Court. 

Stay by Court which passed the decree. 

6. Security in case of order for execution of 
decree appealed from. 

7. No security to be required from the 
Government or a public officer in certain cases. 

8. Exercise of powers in appeal from order 
made in execution of decree. 

PROCEDURE ON ADMISSION OF APPEAL. 

9. Registry of memorandum of appeal. 

Register of appeals. 

10. Appellate Court may require appellant to 
furnish security for costs. 

Where appellant resides out of British 

India. 

11. Power to dismiss appeal without sending 
notice to Lower Court. 

12. Day for hearing appeal. 

13. Appellate Comt to give notice to Court 
whoSe decree appealed from. 

Transmission of papers to Appellate Court. 

Copies of exhibits, in Court who se decree 
appealed from. 


RULES. 

14. Publication and service of notice of day 
for hearing appeal. 

Appellate Court may itself cause notice 
to be served. 

15. Contents of notice. 

Procedure on hearing. 

16. Right to begin; 

17. Dismissal of appeal for appellant’s de- 
fault. Hearing appeal ex parte * 

18. Dismissal of appeal where notice not 
served in consequence of appellant’s failure to 
deposit costs. 

19. Re-admission of appeal dismissed for 
default. 

20. Power to adjourn hearing, and direct per 
sons appearing interested to be made respondents. 

21. Re-hearing on application of respondent 
against whom ex parte decree made. 

22. Upon hearing, respondent may object to 
decree as if he had preferred separate appeal. 

Form of objection and provisions appli- 
cable thereto. 

2 j. Remand of case by Appellate Court. 

24. Where evidence on record sufficient, Ap- 
pellate Court may determine case finally. 

25. Where Appellate Court may frame issues 
and refer them for trial to Court whose decree 
appealed from. 

26. Findings and evidence to be put on record. 

Objections to finding. 

Determination of appeal. 

27. Production of additional evidence in Ap- 
pellate Court. 

28 Mode of taking additional evidence. 

29. Points to be defined and recorded. 

Judgment in Appeal. 

30. Judgment when and where pronounced. 

31 . Contents, date and signature of judgment. 

32. What judgment may direct. 

33. Power of Court of Appeal. 

34. Dissent to be recorded. 

Decree in Appeal. 

35. Date and contents of decree 

Judge dissenting from judgment need not 
sign decree. 

36. Copies of judgment and decree to be 
furnished to parties. 

37 Certified copy of decree to be sent to 
Court whose decree appealed from, 

38 Address for service on appeal. [ A ] 

ORDER XLI-A. [M] 

1. Rules of O. 41 to apply to appeals to High: 
Court subject to modifications in this order . [Af] 

2 . Rees for service of notice to accompany 
memorandum of appeal. [iV] 

Period for entry of appearance by respondent . 

3. Respondent intending to contest appeal to- 
file memorandum of appearance within prescribed 
period . [Af] 

Respondent not entering appearance in time 
not entitled to print records except on application 
supported by affidavit explaining omission, [A/] 

4. Memorandum of appeal and appearance to 
state address for service on pleader or Party in 
person. [ M ] 

5. Power of Court to direct service of notice 
of appeal or other notice by post* [M ] 

6. Sufficiency of service if notice left at ad- 
dress for service . [A/] 
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7. Notices to be sent by registered post unless 
therwise directed by Court, f Af] 

8 . Respondents not appearing by same pleader 
.to give notice of appearance to each other. [A/] 

9. List of cases wherein notice is to be issued 
Jo respondent to be affixed to notice-board of the 
Court. 

10. Power of Court to dismiss appeal when 
records are not printed owing to default of party , 
Court not bound to read unprinted records. [A/] 

11. Costs of application and adjournments. [A/] 

12. Respondent to file copies of memorandum 
of objections and fees for service. [A/] 

13. Power of Registrar to dispense with ser- 
vice of copies , tf appellant refuses to accept copies 
tendered by party. 

14. Provisions of O. 41, R. 31, inapplicable to 
High Court. [A/] 

ORDER XU B. [M] 

1. Rules of O. 41 - A applicable to appeals 
under CL 15 of the Letters Patent . [M] 

2. N otic e of appeal. [A / J 

ORDER XLII. 

Appeals from Appellate decrees. 

1. Procedure. 

2. IV hat to accompany memorandum of appeal. 

[A/J 

ORDER XLIII. 
appeals from orders. 

1. Appeals from orders. 

2. Procedure. 

3. Afemorandum of appeal from appellate 
order. [Af] 

ORDER XLIV. 

PAUPER APPEALS. 

1. Who may appeal as pauper. 

Procedure on application for admission of 

appeal. 

2. Inquiry into pauperism. 

ORDER XLV. 

APPEALS TO THE KlNC IN COUNCIL. 

1. “ Decree ” defined. 

2. Application to Court whose decree, com- 
plained of. 

3. Certificate as to value of fitness. 

4. Consolidation of suits. 

5. Remission of dispute to Court of first in- 
stance. 

6. Effect of refusal of certificate. 

7. Security and deposit required on grant of 
certificate. 

8. Admission of appeal and procedure there- 
on. 

9. Revocation of acceptance of security. 

10. Power to order further security or pay- 
ment. 

11. Effect of failure to comply with order. 

1 2. Refund of balance deposit. 

.13. Powers of Court pending appeal. 

14. Increase of security found inadequate. 

15. Procedure to enforce orders of King in 
■Council. 

16. Appeal from order relating to execution. 

ORDER jfcLVI. 

Reference. 

j. Reference of question to High Court. 


RULES. 

2. Court may pass decree contingent upon 
decision of High Court. 

3. Judgment of High Court to be transmit- 
ted, and case disposed of accordingly. 

4. Costs of reference to High Court. 

5. Power to alter, etc., decree of Court 
making reference. 

6. Power to refer to High Court questions 
as to jurisdiction in small causes. 

7. Power to District Court to submit for 
revision proceedings had under mistake as to 
jurisdiction in small causes. 

8. Applicability of O. 41, R 38 to proceed- 
ings under this order. [A ] 

ORDER XLVII. 

Review. 

1. Application for review of judgment. 

2. To whom applications for review may be 
made. 

3 Form of applications for review. 

4. Application where rejected. 

Application where granted. 

5. Application for review in Court consisting 
of two or more Judges. 

6. Application where rejected. 

7. Order of rejection not appealable. 
Objections to order granting application. 

8. Registry of application granted, and order 
for re hearing. 

9. Bar of certain applications. 

10. Applicability of O 41, A’. 38 to proceed- 
ings under this order. [A] 

ORDER XLVIII. 
MISCELLANEOUS. 

1. Process to be served at expense of party 
issuing. Costs of service. 

2. Orders and notices how served. 

3. Use of forms in appendices. 

ORDER XLIX. 

CHARTERED HIGH COURTS. 

1. Who may serve process of High Courts. 

2. Saving in respect of Chartered High 
Court. 

3. Application of rules. 

ORDER L. 

provincial Small Cause Courts. 

1. Provincial Small Cause Courts. 

ORDER LI. 

Presidency Small cause Courts. 

1. Presidency Small Cause Courts. 

ORDER LII. [A] 

Applicability ofO. 41, R. 38 to proceedings under 

S . 115. [ A ] 

APPENDICES TO THE FIRST SCHEDULE. 
FORMS. 

A. — Pleadings. 

1 . Titles of suits. 

2. Description of parties in particular cases. 

3. Plaints. 

4. Written statements. 

B. — Process. 

C. — Discovery, inspection and admission. 

D. — Decrees. 

E. — Execution. 

F. — Supplemental Proceedings. 

G. — Appeal, Reference and Review. 

H. - Miscellaneous. 
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THE FIRST SCHEDULE. 

ORDER I. 

parties to Suits. 

1. [S. 26 ] All persons may be joined in one suit 

platot i ° ffs n,ay h* 3 °‘ ned 28 as P laintiffs in whom a ny right to relief in respect of or 

arising out of the same act or transaction or series of 
acts or transactions is alleged to exist, whether jointly, severally or in the alternative. 


0 . 1 , B. 1 . Scope OF.— The rule is only 
an enabling one allowing a number of plaintiffs, 
with the same right to relief, to join in one suit, 
instead of bringing separate suits. 24 C 
388. The words “ in respect of the same trans* 
action” are wider than the words “ in respect of 
the same cause of action”. 25 M. 745. Suit 
by one member for recovery of family debt 
other members being impleaded as defendants 
not bad for non-joinder. 90 I. C. 565 = A. I. R. 
1927 Lah. 129 (1); 39 M. L. T. 442 = A. I. R. 
1927 Mad. 984. 

APPLICABILITY.— Rule applies to appeals 
also. 75 I. C. 950 = 1923 Lah. 638. 

PERSONS — A ship is a person. 12 R. 24 r. 

EFFECT OF. — The words “ in the alternative,” 
apply to cases in which there is a doubt as to 
who is the person entitled to sue 6 M. 243 ; 
see also 18 A. 433. 

WHO MAY BE JOINED AS PLAINTIFFS — 
Where the interests of two plaintiffs are identi- 
cal and not antagonistic, they can sue jointly. 16 
B. 1 19. Plaintiffs who have separate interests 
in the subject-matter of the suit may join. 4 A. 
261. All persons having a common cause of 
action are entitled to join as plaintiffs. 15 B. 300. 
A plaintiff is entitled to join as co-defendants 
persons against whom he has different causes of 
action in cases where common questions of law 
and fact are involved. 55 C. 164. Suits by 
different sets of plaintiffs claiming in the alter- 
native is maintainable, provided there is a 
common question of law or fact. io P. R. 1916 
t= 3 2 I* C 526. Several persons having distinct 
shares in certain properties can join in a suit 
against a person in possession under a deed of 
gift, sought to be set aside. 4 A. 261 (F. B.). 
See also 33 C. 367. Several persons could not 
file a joint suit for damages for their wrongful 
detention in jail after the expiry of their term of 
imprisonment, 11 C. 524. Suit by several 
plaintiffs — F.ach plaintiff having separate cause 
of action in which others are not interested — Mis- 
joinder of causes of action arises. (1926) M. 
W. N. 723 = 1926 Mad. 1140. Parties and causes 
of action— Misjoinder — Suit by temple servants to 
set aside order of dismissal by temple trustee if 
and when bad for misjoinder. 1926 Mad. 57=91 
L C. 525. Co-plaintiffs — Alternative relief — Suit 
by twoset9 of plaintiffs maintainable. 43 M. L. 
J. 277 = 1922 M. 174. Co-plaintiffs — All defen- 
dants not interested in relief — Joinder of different 
causes of action — Effect of. 17 L. W. 25=69 I. 
C. 402 = 1923 M. 331 (2). Same person can be 
plaintiff and defendant in two distinct capacities 
in the same suit. 93 L C. 214 = 1926 Sindh 4. 

CO- MORTGAGEES. — Suit for sale bv one — 
Others refusing to join to be added as defendants 
-•'Form of decree to be passed. 46 I. A. 272 =37 
M. L. J. 483 (P. C.). 

COSHARERS.— -The co-sharer landlords can 


sue the tenants collectively even if they collect 
rent separately and the rent refers to different 
periods. 10 1.0.891 = 14 C. L. J. 373. A co- 
owner of immoveable property can sue for in- 
junction against intending trespassers without 
joining the other co-owners as parties. 35 I. C. 
147=3 L. W. 542. Where the auction-purchaser 
of a residuary share of an estate sued the co- 
sharers for joint possession in separate suits, no 
secret arrangement among the co-sharers regard- 
ing the mode of enjoyment of the property will 
bind the purchaser and the suits will not be bad 
for splitting up of claim. 44 C. L. J. 293=99 I. 
C. i77 = A. I. R. 1927 Cal. 237. One co-sharer 
cannot sue foi the enhancement of his share of 
the rent. 4 C. 96 (F. B.). S?e also 20 C. 107 ; 
19 C. 610. All co-sharers are necessary parties 
in a suit for profits for jerait land held by defend- 
ants in addition to their shares 1 Pat. L. J. 
573=35 \ C. 868 (F. B ). All the co-owners 
must jom in a suit to recover iheir property. 10- 

B. 32. One of several joint proprietors cannot 
sue in ejectment. 4 C. q6i. One of several joint 
lessors cannot sue for his share of rent, payable 
under a lease to all the lessors. 5 A. 40. See also 
4 C. 89. 

OTHER ILLUSTRATIVE CASES.— A benamidar 
for another in a transaction need not be joined in 
a suit in respect of such transaction. 10 I. C. 
779 = 4 Bur. L. T. 74. A trustee of temple pro- 
perties cannot sue singly for rent without making 
other co-trustees parties to the suit. 1 Pat. L. 
J. 437 ; 24 I. C- 806. But see 30 M, L. J. 6)9 = 33: 
I. C. 52 contra. A manager of a joint family can 
sue on a contract entered into by him in his own 
name without impleading the other members as 
parties to the suit. 35 M. 6Ss = 2i M, L. 1 . 508 ; 
71 P. R. 1911 = 13 I. C. 305 ; 23 Pom. L. R. 1135 
= 46 Bom. 358. Mortgage suit by manager on* 
behalf of all members is maintainable. 39 I. 

C. 427 ; 38 I. A. 45 ; 35 M 685. A kamavan of 
a Malabar tarwad can alone sue for the tarwad 
property. 15 M. 19. 

WHO ARE NECESSARY PARTIES— All the 
members of a tarwad are necessary parties to a 
suit by one member against the kamavan for an 
increased rate of maintenance. 7 M. 428. The 
Receiver is a necessary party to an appeal by a 
claimant whose claim with regard to property 
sold by the Receiver as belonging to an insolvent 
has been dismissed. 94 I. C. 660 (0 = 1926 Lah. 
696. The tiansferee of property sold in execution* 
is a necessary party to set aside the sale if the 
proceedings have been commenced after the 
transfer. 15 1.0.176 = 39 Cal. 881. It is not 
open to some of the executors under a will to 
maintain an action without impleading the other 
executors. 44 M. L, J. 249 = 1923 Mad. 337. In 
a suit for accounts of the partnership on the 
death of a partner, all the representatives of the 
deceased partner should join. 33 I. C. 564. Alt: 
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where, if such persons brought separate suits, any common question of law 6r fact 
would arise. 


Where it appears to the Court that any joinder of plaintiffs may embarrass or 
delay the trial of the suit, the Court may put the plain- 
tiffs to their election or order separate trials or make such 
other order as may be expedient. 

3. [S. 28.] All persons may be joined as defendants against whom any right to 

relief in respect of or arising out of the same act or trans- 
action or series of acts or transactions is alleged to 
exist, whether jointly, severally or in the alternative,, 
where, if separate suits were brought against such persons, any common question of 
law or fact would arise. 


Power of Court to order 
separate trials. 


Who may be joined as de 
fendants. 


the members of a firm are proper parties to a 
suit on a pro-note in favour of the firm when the 
obligation on it was contracted. 15 I, C. 380 = 
11 M. L. T. 246. In an appeal against an order 
in a partition suit that the property be sold as it 
was incapable of partition all the sharers are 
necessary parties. 100 I. C. 17 (2) = A. I. K. 
1927 Lah. 189. See also 91 I. C. 567 = A. I. R. 
1926 Cal. 741. 

WHO ARE *TOT NECESSARY PARTIES.-— A 
person remotely or indirectly interested is not a 
necessary party 17 C. W. N. 835 — 160. L.J. 
385. See also 59 I. C. 292. In respect of a private 
water-course, where no relief is asked against 
Government, the latter is not a necessary party. 
50 I. C. 299 — 177 P. W. R. 1918. In a partition 
suit, persons who have no interest whatsoever in 
the suit properties need not be made parties. 39 
I. C. 160=5 L. W. 207. But all the interested 
parties should be joined as parties either as 
plaintiffs or as defendants. 23 O. C. 62=56 I. 
C. 304. A dormant partner is not a necessary 
party, in a suit on a contract either with the firm 
or with one of its members. 311.0.913(2), 
33 A. 272 (P. C.). In an appeal by a secured 
creditor, or an insolvent debtor, where the 
Receiver is a party, it is not necessary to join all 
the creditors. 58 I. C. 10--24 C. W. N. 401. 
When the defendant’s tenants in a rent suit plead 
the title of a third person, the third person is not 
a necessary party to the proceedings. 32 I. C. 
553. A suit by one lessee against anothei lessee 
for possession is not bad for not joining the 
landlord as party. 94 I. C. 3 = 1926 Oudh 422. In 
a suit under S. 9 of the Specific Relief Act, the 
owner who is not in physical possession is not a 
necessary party. 5 B. 208. It is doubtful whether 
alienees or trespassers on trust property can be 
joined as parties to a suit under S. 92. 38 M. 
1064 — 27 M. I.. J. 266. A Hindu widow and her 
two daughters can sue for maintenance and for 
the marriage expenses of the daughters. 6 A. 632. 
Strangers to the contract claiming adverse pos- 
session are not proper parties to a suit for 
specific performance of the contract. 35 I. C. 
871 = 4 I . W. 397. See also 5 B. 177 ; 10 C. 1061. 
A suit under S. 53 of the Transfer of Property 
Act for a declaration that a * conveyance is void- 
able must be brought by or on behalf of all the 
creditors. 34 C. 999. One of two partners cannot 
sue In his own name an agent of the firm for 
breach of contract. 27 M. 80. The Political 
Agent and Superintendent of a State cannot sue 
for the recovery of property belonging to the 
State. 2 A. 690. A person has no right to sue 


for damages for slander of his sister. 1 M. 383. 
Neither can a father sue for defamation of his 
daughter 11 A. 104. A plaint will not be had 
as contravening this section, because it prays for 
a decree in favour of all the plaintiffs on certain 
allegations, or in the alternative in favour of one 
of them. 28 M. 500. See also 29 M. 50 ; 26 M* 
647. Secretary of State is not necessary party 
to a suit for setting aside sale under Punjab 
Excise Act, S. 60. 96 I. C. 927 (r) (25 Cal. 833 

(P. C.), F.). A suit is not liable to be dismissed 
because the plaintiff claims in the alternative 
Ov'er the same plot of ground rights — (1) of 
owner-ship and (2) of easement. 34C.5i(FB) 
Where a plaintiff joins as defendant a person 
who ought to have been joined as plaintiff, the 
suit should not be dismissed merely because 
plaintiff fails to show’ that the person so joined 
refused to appear with him as plaintiff. 24 A. 
226. See also 29 M. 302 ; 26 M. 649 (F. B.). 

0 . 1, R. 2. — See 18 I. C. 181 ; 21 I. C. 438. 

0 . 1 , R. 3 . Scope of. — A. I. R. 1928 Bom. 
91 -=30 Bom. L. R. 162. This rule must be read 
with rules 9 and 10 (2). 27 C. 493, 07. The 

general principle regarding the joinder of defend- 
ants w’ould seem to be that, there must be a cause 
of action in which all the defendants are more or 
less interested, although the relief asked against 
them may vary ; and that separate causes of 
action against separate defendants cannot be 
joined in one action. 31 B. 516 ; 49 M. 836 
(see also rules 5 and 7). O. 1, R. 3 relates to a 
joinder of parties and it assumes the existence of 
a suit in a proper forum, the court having juris- 
diction to try the suit. 49 Cal. 895 = 27 C. W. N. 
82. Rule is not limited to joinder of parties but 
it applies to joinder of causes of action also. 45 
Cal. 1 1 1 = 21 C. W. N. 794 This rule and R. 3 
of O. u must be read together. 5 A. 163, 70 
(F.B.) ; 1 1 A, 33. See also 1 C. W. N. 300 ; 29 C. 
257 ; 27 B. 41 ; 8 C. 238, 45 , 25 B. 606; 
12 I. C. 357. Requirements of the rule. 77 I. C. 
1028. 

APPLICABILITY OF R. 3, CONDITIONS FOR. — 
See 49 Mad. 836=97 I. C. 212=51 M. L. J. 194 

= 1926 Mad. 91 1 = 24 L. W. 186. 

WHO ARE PROPER PARTIES.*— Creditors are 
proper parties to a suit by sons against a Hindu 
father for partition and for declaration that the 
debts contracted by the father were not valid and 
bindirg on the family. 45 M. 194 = 42 M. L. J. 
97. A single suit against ail the tenants, where 
every one of them removes crops on the land and 
when conspiracy is neither alleged nor proved, is 
bad for misjoinder of causes of action. 24 I. C* 
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4. [Si. 26. 28.] Judgment may be given without any amendment — 

Court may give judgment (a) for such one or more of the plaintiffs as may 

for or against one or more of be found to be entitled to relief, for such relief as he or 
joint parties. they may be ent itl e d. to ; 


( b ) against such one or more of the defendants as may be found to be liable, 
according to their respective liabilities. 

Defendant need not be in- 5. It shall not be necessary that every defendant 

terestedln all the relief claim- shall be interested as to all the relief claimed in any suit 

against him. 

6. [S. 29 ] The plaintiff may, at his option, join as parties to the same suit all 

or any of the persons severally, or jointly and severally, 
Joinder of parties liable on ]j a bie on any one contract, including parties to bills of ex- 

change, hundis and promissory notes. 


813 = 4 L. W. 399. Government is a necessary 
party to a suit by mirasdars for declaration that 
the right of fishery leased out by Government to 
gramattars belonged to them. 38 I. C. 100. 
Government is a necessary party to a suit by a 
person claiming certain lands which had been 
resumed by the Government and settled with 
another party. 11 B. L. R 118 (F. B.). See also 
3 M. H. C. R. 134 ; 15 M. 3SO. Only the person 
who prosecutes the plaintiff is liable in an action 
for malicious prosecution. 12 M. L. J. 389. In a 
suit for contribution, »ll the parties liable for 
contribution, are proper parties. 15 M. L. J. R. 
24. In an administration suit a person who 
applies to be made a party defendant as heir of 
the deceased may be added as a party to avoid 
multiplicity of suits. 5 Rang. 159 = 103 I. C. 22 
= A. I. R. 1927 Rang. 192. In a suit upon a lost 
cheque which has been endorsed over to a third 
person, the drawer of the cheque is a necessary 
party. 2 A. 754. All the members of a taiwad 
are necessary parties to a suit by one member 
against the karnavan for enhanced maintenance. 

7 M. 428. 

Who are not necessary or proper 

PARTIES. — To a suit between rival claimants to 
an occupancy holding, the landlord is not a 
necessary party. 70 I. C. 958 = 1923 All. n (2). 
See also 104 I. C. 845. In a suit by a tenant of 
Ghatwali land against his landlord, the Secretary 
of State is not a necessary party. 35 I. C. 78 8. 
In a suit for a dissolution of partnership sub- 
partners are not necessary parties and any provi- 
sion in the decree concerning them is unenforce- 
able. 4 L. W. 10 = 34 I. C. 541. In the suit 
between landlord and tenant for rent, a third 
person, who once claimed to be the rightful 
owner need not be made a party. 50 I. C. 908. 
In a suit for the administration of an estate, the 
debtors of the estate are not necessary parties. 
24 L. W. 425 = 1926 Mad. 1 1 10. In a Suit to estab- 
lish easement owners of servient tenement not 
resisting plaintiff’s right are not necessary 
parties. 96 I. C, 665 = 1926 Cal. 1201. The 
vendor is not a necessary party to a suit for 
pre-emption. 26 A. 549. To a suit to enforce a 
mortgage, persons claiming under a title adverse 
to the mortgagor and mortgagee are not proper 
parties. 33 C. 425. The Secretary of Stateis not 
a necessary party to set aside a sale for arrears 
of revenue. 9 C. 271. The Registrar is not a 
necessary party to a suit to compel registration 
of a document. 5 C. 445 ; 8 B. 269. In a suit 


for the partition of joint family property, mort- 
gagees are not necessary parties. 5 C. 582. An 
action for slander cannot be brought jointly 
against several defendants. 15 B. L. R. 161. In 
a suit under O. XXI, R. 63, the different pur- 
chaser* of the attached property may be joined 
as defendants. 13 M. L. J, 479- As to suits 
against a number of alienees to recover family 
property. See 16 A. 279 ; 7 M. H. C. 290. The 
drawer and acceptor of bills of exchange can be 
joined as co-defendants in a suit brought by the 
holder of such bills. 3 C. 541. A suit under 
S. 73, sub-section (2) can be instituted against a 
number of decree-holders to whom assets have 
been wrongly distributed. 13 C. 159- A suit for 
declaration of title, mesne profits and possession 
of the property, purchased by different sets of 
defendants in different lots in auction sale, is bad 
for multifariousness. 40 All. j -*2 I.C. 856 = 15 
A. L. J. 809. A suit by the assignee of a bond 
against the obligor, and in the alternative against 
the assignor, is not bad. 16 M. L. J. 17 (Recent 
Cases). A reversioner’s suit for possession of 
properties from several alienees of a widow is not 
untenable for multifariousness, t6 All. 406 = 12 

A. L. J. 509. A suit for possession on the 
ground of inheritance can be proceeded against 
a number of a different alienees. 59 P. R. 1918 
= 44 I. C. 549 (33 B. 298, 29 C. 871, foil.). A 
claim to direct a trustee to render accounts of 
trust property for a certain period may be joined 
with a claim against the trustee and others to 
render accounts of trust property for another 
period. 9 M. L. T. 233 = 9 !• 5^5 = ’( I 9 11 ) 2 

M. W. N. 302 (27 M. 80 ; 29 M. 50 ; 31 M. 

252, ref.). An act of State can only be question 
in a suit to which the Government is a party. • II 

M. I. A. 517. , . , 

0. l, B. 4. — Where the trial Court formed that 
one of the defendants and not the plaintiff was 
entitled to the suit money and transposed the 
defendant into the array of plaintiff, such a 
procedure was in accordance with the rule 105 
I. C. 473 = A * I- R- 19*7 <->udh 484. 

0. 1, B 6.— The drawer and acceptor of bills 
of exchange can be joined as co-defendants in a 
suit brought by the holder of such bills. 3 C, 
541. See also 3 B. 182. The drawer is a necessary 
party to a case based on a Hundi, 140 P. W. R. 
1914-25 I. C. 881 ^ 243 P- L. R. 1914- It is not 
incumbent on a person dealing with partners to 
make them all defendants in a suit for the 
recovery pf money due by the firm. 21 M. 256? 
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7. Where the plaintiff is in doubt as to the person from whom he is entitled to 
obtain redress, he may join two or more defendants in 
order that the question as to which of the defendants is 
liable, and to what extent, may be determined as between 
all parties. 


When plaintiff in doubt 
from whom redress is to be 
sought. 


8 . [S». 30, 32 ] ( 1 ) Where there are numerous persons having the same interest 


One person may sue or de- 
fend on behalf of all in same 
Interest. 


in one suit, one or more of such persons may, with the per- 
mission of the Court, sue or be sued, or may defend, in 
such suit, on behalf of or for the benefit of all persons so 
interested. But the Court shall in such case give, at the 


0. 1, R. 8 . Scope of Rule. — The rule is 
merely an enabling rule and does not prevent a 
representative suit being brought in any other 
manner than the law permits. 94 I. C. 47 = 28 
Bom. I.. R. 309 — 1926 Bom. 179. The rule re- 
quires that the Court should exercise a judicial 
discretion in permitting some definite person or 
persons to sue or be sued on behalf of all the 
persons interested. 17 C. 906 at p. 910 ; see also 
9 M. 463. O. 1, R. 8 is merely permissive and is 
intended to provide a remedy for cases in which 
it might be difficult or impossible to implead 
all the persons it is sought to affect. 63 I. C. 963 
= 13 Bur. L. T. 183 O. 1 , R. 8, C. P. C. , is sub- 
ordinate to O. 34, R. 1. 36 I. C. 542 = 1 Pat. L. 
J. 468. The permission need not be express. 101 
I. C 738 = A. I R. 1927 Cal. 608. An order 
for representation can be made even when a 
party objects so to represent. 101 I. C. 738 » A. 
I R. 1927 Cal. 608. O. r, R. 8 if controls S. 11, 
Expl. (6). 54 M. L. J. 8 (F. B.;. O. 1, R. 8 has 

been enacted for the benefit of the defendants 
only to this extent, namely, to prevent multi- 
plicity of suits. 27 L. W. 212. 

APPLICABILITY OF RULE.— For principle 
governing representative actions, see 27 L. W. 
212 ; see $ Pat. 539-94 I. C. 433 = 1926 Pat. 
321. The rule applies only to cases where many 
persons are jointly interested in obtaining relief, 
and not to cases in which an individual right has 
been violated. 7 A. 178 (F. B.). The rule applies 
not only to concurrent interests but also to similar 
ones, though distinct. 11 M. L. T, 257 = 15 I. C. 
399= (1912) M. W. N. 105. See also 98 t. C. 
553 ~A. I. R. 1927 All. 96. Where numerous 
members of a caste seek to enforce rights as 
against strangers or as against certain other 
members of the caste, O. 1, R. 8 applies. 64 I. C. 
618 = 30 M. L. T, (H. C.) 47. One or two per- 
sons can sue in respect of maladministration of 
property belonging to the community. 94 I. C. 47 
= 1926 Bora. 179. When there are numerous 
persons having the same interest in the same suit 
one or more of such persons may sue under this 
rule on behalf of or for the benefit of all persons 
so interested. 44 M. L. J. 116 = 1923 Mad. 276 
(2). A suit for a declaration that a certain path- 
way was a public one, can be maintained with 
the permission of court under O. i, R. 8. 69 I.C. 
910 = 25 C. W. N. 587. 

CHANGE in LAW. —The word “ persons ” has 
been substituted for the word “ parties ” so as to 
give effect to the opinion expressed in 9 C. 604. 

MEANING OF TERMS.— The “ numerous per- 
sons ” mentioned in the rule mean persons 
capable of being ascertained. The whole Hindu 
community is incapable of being ascertained 

33 


and a suit on their behalf if relating to any public 
trust, can only be instituted under js. 91 and 92. 

20 C. 397, 407 ; see also 9 M. 463 ; 33 C. 905. 

PERMISSION WHEN TO BE OBTAINED.— Per- 
mission may be obtained before the commence- 
ment of the suit or after its commencement. 21 
B. 784 (F.B.) ; 22 A. 269 ; 23 M. 29 ; 25 M. 399 ; 

21 C. 180, 188 ; see also 29 C. ioo, 17 C. 906, 910. 

The permission may be given even after the filing 
of the suit. 47 Bom. 809 — 25 Bom. L. R. 689 = 
1923 Bom. 305 ; 105 I. C. 113 ; see also 6 Bur. L. 
J. 16 = 101 I.C. 200 ( 2 ) = A . I. R. 1927 Rang. 
I 34 (1). Leave to file a suit may be gi anted on 
behalf of a whole community or body of persons, 
though some persons object to it. 24 M. L.T. 20 
= 45 LC. 423 = 8 L.W. 160 = (1918) M. W.N. 791. 
Before instituting a suit under O. 1, R. 8 leave of 
the Court must be obtained and the requirements 
of the rule must be complied with before the suit 
Can be proceeded with and unless this is done the 
suit must be dismissed. But its provisions may 
be complied with subsequent to the filing of the 
suit and when that has been done the suit cannot 
be dismissed, 44 Cal. 258 = 39 I. C. 773 = 21 C. 
W.N. 1144. (21 B. 784 ; 25 M. 399 ; 23 M. 28 ; 

22 A. 269, rel. on ; 8 C. 32 ; 1 1 C. 33 ; 21 C. 180 ; 
ii C. 213, dist. ; 9 C. 604, diss.). Once the per- 
mission of the Court had been obtained further 
permission in the Court of appeal is not necessary. 
51 I.C. 437=46 P.R. 1919 ; 101 I.C. 738 =A. I R. 
1927 Cal. 608. 

NOTICE — Notice under O. 1, R. 8 is required 
and the provisions of the rule are mandatory. 47 
Bom. 809 = 1923 Bom. 305. The notice must 
include the names of the persons who have been 
permitted to represent others. 17 C. 906 (910). 
Even a defective notice will bind those who have 
appeared and contested the suit, at least. 101 I.C. 
738 = A.I.R. 1927 Cal. 608 ; or even where plain- 
tiffs claimed a right for themselves as w’ell as for 
others, but took no notice as ordered by Court, 
the suit can be decreed at least, so far as the 
plaintiffs on record are concerned, 101 I. C. 500 
= 8 P.L.T, 267=A.I.R. 1927 Pat. 221. A presi- 
dent of a community authorised to file suits cannot 
sue in his own name and notice under O, 1, R. 8 
to all the members of the community must be 
given. Permission also is necessary under R. 8. 
46 Bora. 132 = 1922 Bom. 109, See also 101 I. C. 
375= A.I.R. 1927 Mad. 666. 

Illustrative Cases. — T he Mahomedan 
Association of Meerut cannot institute a suit in 
its own name by its secretary. The Association 
should follow the provisions of this rule. 6 A. 284. 
In a suit by a junior member of a Malabar 
tarwad, to cancel certain mortgages executed by 
their karnavan, all the members of the tarwad 
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pittratifTs* expense, notice of the institution of the suit to all such persons either by 
personal service or, where from the number of persons or any other cause such service 
is not reasonably practicable, by public advertisement, as the Court in each case may 
direct. 

( 2 ) Any person on whose behalf or for whose benefit a suit is instituted or 
defended under sub-rule ( 1 ) may apply to the Court to be made a party to such suit. 

9. [S. 31.] No suit shall be defeated by reason of the misjoinder or non-joinder 

of parties, and the Court may in every suit deal with the 
Misjoinder and non joinder. ma tt er in controversy so far as regards the rights and 

interests of the parties actually before it. 


should be joined actually or constructively, under 
this rule 10 M. 322 ; see also 10 M. 79 ; but see 
2 M. 328. Fishermen in a village who want to 
establish their right to fish in a creek, can proceed 
under this rule. 12 B. 221 ; on this Rule see also 
11 C. 213 ; 11 C. 33 i 20 C. 810, 816 ; 19 B. 391 ; 
23 B. 646 ; 22 B. 729 ; 23 M. 99. 

Execution of Decrees in suits under 
THIS RULE. — As to how decrees in suits institut- 
ed under this rule are to be executed, see 14 M. 
57 ; 12 M. 356. An injunction in cases falling 
under O.r, K- 8 does not bind persons not parties 
on record. 36 Mad. 414 — 22 M L.J, 109 = 12 I C. 
1006. Where a plaintiff is allowed to represent 
the public, a judgment by consent will not bind 
the public, even if the consent w r as not purchased 
and a fortiori if such consent was purchased. 23 
I. C 72 = 26 M. L. J. 315. A private individual 
cannot obtain a declaration that a right is a pub- 
lic one, but he can sue for damages for injury 
sustained by him in the exercise of his privileges 
connected with a public right. 44 I. C. 367-8 L. 
W. 377. An individual worshipper can sue any- 
body interfering with his right to worship in a 
Mahomedan mosque. 35 All. 197. The devotees 
of a mutt have a sufficient interest under O. i, 
R. 8 to maintain a representative suit. 41 Mad. 124 
= 33 M. L. J. 367. A mutwalli of a waqf in res- 
pect of a mosque need not obtain the permission 
of Court to maintain a suit on behalf of the trust. 
63 1 . C. 17 1. A reversionary suit to set aside an 
alienation is a representative suit 17 I. C. 101 = 
8 N.L.R. 1 13. Suit under O. 1, R. 8— Provisions of 
section not complied with-Decree passed by Court 
— ~Same binding on actual defendants before court 
but not on community. 7 Pat. 197 = 9 Bat. L. T. 
113 . Where a suit is not properly a representative 
sui/t, a court cannot adjudicate upon a public right 
claimed on behalf of a community. 42 I. C. 543. 
Where a person was permitted to represent the 
public and he knew of it even though he did rot 
contest the suit as representing the public, the 
public will be deemed to have been well represent- 
ed. ioi I. C. 738 = A. I. R. 1927 Cal. 608. The 
consent of the defendants on the record is not 
necessary to enable a court to allow a plaintiff to 
sue persons as representing themselves and others, 
having the same interest in the subject-matter of 
the suit. 36 Mad. 418. A suit against trespassers 
for recovering land can be brought by one of 
several co-owners on behalf of all. 37 I. C. 384. 
Addition of plaintiffs after decree, if competent. 
7* I* C. 284 = 32 M. L. T. (H. C.) 212. Leave to 
dftfend granted on behalf of a number of defen- 
dants-— Effect of — Death of respondents — Legal 
representatives to be impleaded in time. A. I. R. 
*9*6 Lah. 31. , • i 


0 . 1 , R. 9 . SCOPE OF THE Rule.— R ule 9 is 
confined to cases where the court can deal with 
the matter in controversy with regard to the 
rights and interest of the parties actually before 
it. 52 I.C. 18 ; 95 I.C. 856 = 24 L.W. 181 = A.I.R. 
1926 Mad. 806. 

CONSTRUCTION. — Rules 9 and 10 should be 
construed together. 39 I. C. 160 = 5 L. W. 207. 

0. 1, R. 9 does not do away with the obligation 
to bring a necessary party on the record. 20 I. C. 
262. The rule amounts to a direction to the 
Court not to dismiss a suit on the ground ol non- 
joinder. 21 M. 373, 382 ; see also 11 A. 104 ; 26 
M. 647 ; 28 B. 94 ; but see 44 C.L.J. 557 =99 I.C. 
901 =A. I. R. 1927 Cal. 238 

WHO ARE NECESSARY PARTIES.— Under O. 

1, R. 9 a person who is a necessary paity to the 
suit is a necessary party to the appeal. 3 Pat. L. 
T. 456=66 I. <\ 780. In a suit for a declaration 
of an easement right to dam up a stream, the 
riparian proprietors are proper parties. 26 M. I.. 
J. 385 = 24 I. C. 547 . 

WHO ARK NOT NECESSARY PARTIES —In a 
suit by one of the several heirs of a deceased 
Muhammadan to recover her share in the property 
left by the deceased, the other heirs are not neces- 
sary parties. 20 I.C. 658 = 11 A. L.J. 619. See also 
44 C. L. J. 293 = 991. C. 177 = A. I. R. 1927 Cal. 
237. A suit by a manager of a joint Hindu 
family does not necessarily fail, becau«e of hte 
omission to implead other members of the family 
in the suit. 34 All. 572. As regards non joinder, 
the objection as to procedure to be followed is 
disposed of by the application of S. 99, C. P. C. 
42 M. L. J. 133 = 1922 Mad. 317. 

PARTITION SUIT. — Grandsons not necessary 
but proper parties. 67 I. C. 156 = 3 P. L. T. 238. 

Effect of NON- JOINDER.— A suit cannot be 
defeated for non-joinder of parties. 25 I.C. 480 = 
3P.R. 1915. The intention of the legislature is that 
a suit shall not be defeated for non- joinder of par- 
ties. 14 I.C. 35 =9 A. L.J. 410. A Court should not 
dismiss a suit for non- joinder of necessary parties, 
but should add them, of its own motion, or direct 
the plaintiff to do so. 63 I. C 548 ; 10 I. C, 212. 
A suit bad for multifariousness should not be dis- 
missed without allowing the plaintiff an opportu- 
nity to amend it. 10 I. C. 737 =7 N. L. R. 43. A 
suit is not to be defeated by reason of non-join- 
der or misjoinder of parties and causes of action. 
25 I. C. 438 = 19 C. L. J. 316. A Court should 
not dismiss a suit for non-joinder or misjoinder 
where plaintiff by amendment can remedy the 
defect. 41 I. C. 615=21 C. W. N. 939. Where 
a plaintiff is ordered to take a necessary step such 
as to add necessary parties and he refuses to do 
so the Court can dismiss the suit. 63 I. C. 548 = 
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10. [S. 27.] (1) Where a suit has been instituted in the name of the wrong per* 
. son as plaintiff or where it is doubtful whether it has been 

tiff Sultln name ofwron g pl^* instituted in the name of the right plaintiff, the Court 

may at any stage of the suit, if satisfied that the suit has 
been instituted through a bona fide mistake, and that it is necessary for the 


19 A. L. J. 525. An appeal cannot be dismissed 
for non* joinder of parties. 32 1. C. 749. But see 
44 C. L. J. 557 =99 I. C. 901= A. I R. 1927 Cal. 
238. Where there is a misjoinder of either plain- 
tiffs or causes of action, the proper course is to 
return the plaint for amendment and not to reject 
it. 18 I. C. 181=5 Bur. L. T. 234. A suit for 
declaration of title to land entered in the Survey 
Khatian as ghair mazrua is not bad for non-join- 
der of parties, if the general public are not made 
parties to it. 72 I. C. 634= 1922 P. 447- A court 
can decide question of misjoinder or non-joinder 
in so far as the parties are actually before it. 13 
I. C. 123= 16 C. W. N. 639. Whether the entire 
mortgage suit is to be dismissed for impleading 
a puisne mortgagee beyond limitation time, see 
101 I. C. 775 =*-A. I. R. 1927 All. 488. 

PLEA BY whom to BE raised. — P lea of non- 
joinder of others as plaintiffs, can be raised only 
by the defendants v\ ho have an interest in the 
subject-matter of the suit and not by those, found 
subsequently not to have any interest therein, 22 
I. C. 129. 

Second Appeal.— The High Court cannot 
make any person a party in second appeal, when 
he was not a party in the lower appellate Court. 
37 All. 57. The expression all questions invol- 
ved in the suit” can only be questions as between 
parties to the litigation. {Ibtd.) 

0. 1. R. 10. Scope OF rule.— Clause (2) of 
R. 10 cannot be read as requiring that all persons 
who have or claim to have or are likely to have 
any sort of right, title or interest in respect of any 
portion of the subject-matter of a suit should be 
made parties. 1926 Mad. 836=95 I-C. 214. O. i, 
R. 10 (2) is wide enough to give a Court power 
to add any person, t.e., whether already a party 
or not, so as to enable it effectually and com 
pletelv to adjudicate upon and settle all the ques- 
tions involved in the suit. 59 I.C. 233= 12 L.W. 
25 ; 24 L. W. 738=51 M. L. J. 148 = 1926 Mad. 
927. A Court has large discretion under the rule 
and any attempt to diminish that discretion ought 
to be deprecated; circumstances justifying joinder 
of plaintiffs discussed. (1927) M. W. N. 903 = 
105 I. C. 1 14 = A. I. R. 1937 Mad. 834 = 53 M. L.J. 
264 ; also 29 Bom. L. R. 418 = 103 I- C* 225 = 
A. I. R. 1927 Bom. 424. As a general rule a plain- 
tiff cannot be added without the consent of the 
existing plaintiffs, more so in the case of substi- 
tution. A simple rent suit cannot by adding ofpar- 
ties be converted into a title suit. 45 C. L. J. 146 
= 101 I. C. 527 = A. I. R. 1927 Cal. 340. Joinder 
of party after preliminary decree m mortgage 
suit. See 49 A. 664=® 10 [ 1.0/868 = 25 A. L. J. 369 
= A. I. R. 1927 All. 465. As to the scope of the 
rule in general, see ( 1927) M.W.N. 301; 50 Mad. 
3a ; A. I. R. 1927 P. C. 252 CP. C.) (addition 
after limitation), R. 10 covers the case of an 
application made to implead as parties to a suit 
the legal representatives of a deceased defendant 
(wrongly impleaded as such) In their individual 


capacity and not as such legal representatives. 32 
I. C. 320. Scheme suit — Addition of party defen- 
dants — Whether permission of Government Advo- 
cate necessary. 5 Rang. 263. The Secretary of 
State is not a proper or necessary party to every 
suit in which any question is raised with regard 
to the legality of any statute. (1926) M. W. N. 
575 = 1926 Mad. 836=95 I.C, 214. See also 1926 
Mad. 927=51 M. L. J. 148 = 24 L. W. 738. The 
rule covers a case where a major is wrongly as- 
sumed as a minor and the suit is brought by a 
next friend. 41 I.C. 510 = 40 Mad. 743. O. 1, R. 10 
refers to any stage short of decree. 39 I. C. 849 = 
13 N. L. K. 69. The suit is to be dismissed in 
entirety where a necessary party is added after 
period of limitation. 100 I.C. 859. See also 104 
I.C. 526. In a suit for dissolution of partnership 
and accounts a person who was not in partner- 
ship as a member of the firm, but possibly in a 
superior partnership of which he was one side 
and the whole firm as a unit was on the other 
side, is not a necessary party. 31 C.W.N. 857 = 
= 25 A. L. J. 687 = 1011. C. 17— A. I. R- 1927 
P.c. 7° — S3 M. L.J. 24s (P.C.). 

Applicability. — The rule does not apply to 
the case of substitution, dismissal, or addition of 
parties, in divorce proceedings. 30 C. 489 ; see 6 
C. 370. The rule applies to suits under S. 92, 
The son of a hereditary trustee can be made a 
party to a suit for the removal of a hereditary 
trustee. 6 L.W. 9 = 38 I. C. I33 = (i9i7) M- W. 
N * 550- 

Order WHEN TO be made.— At any stage”: 
The power given by the rule ought to be exercis- 
ed before the first hearing of the case. 6 C. 370 ; 
but see 27 B. 157 i 39 L c - 849 = *3 N. L - R - 6 9- 
An order directing a party to be added can be 
made before the suit terminates. 32 C. 483. 

Party when to be added. — Under O. 1, 
R. 10, C.P.C., the court may, at any stage of the 
proceedings, order the addition of any person as 
party to the suit. 35 Bom. 393- O. 1, R. 10 
authorises the court to make an order for transfer 
of a party from the category of defendant, to that 
pf plaintiff at any stage of the proceedings. 24 
C. W. N. no; 105 I. C. 473 = A. I. R. 1927 
Oudh 484 ; 97 I. C. 1023. A person who would 
be represented by a party on the record and 
bound by the decision against that party is enti- 
tled to be impleaded under O, 1, R. 10, Cl. (2), C. 
P. Code, to protect his interest. 44 M.L.J. 322 = 
1923 Mad. 521. A party may be added on his 
own application. 13 C. 90. It is not desirable to 
add or substitute as parties to an action persons 
whose right to sue has already become time 
barred. 25 A. L.J. 991. Suit for damages for rashly 
driving motor car — Employer added as a party 
defendant— Defence that some third person was 
the master — Amendment of plaint so as to add 
such third party might be granted. 30 Bom. L R. 
162 = 1928 80m. 91. Rights of party added under 
R. 10 (2) are safeguarded by Limitation Act, S.22. 
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determination of the real matter in dispute so to do, order any other person to be 
substituted or added as plaintiff upon such terms as the Court thinks just. 


Court may 
add parties. 


( 2 ) [S. 32.] The Court may, at any stage of the proceedings, either upon or 
without the application of either party, and on such terms 
as may appear to the Court to be just, order that the 
name of any party improperly joined, whether as plaintiff 


strike out or 


55 I. A. 7=6 Rang. 29 = 27 L. W. 1 = 107 I. C. 
337*54 M.L.J. 88 = ( 1928) M. W. S 20 (P.C.). 
Where the judgment-debtor appellant became 
insolvent pending the appeal to set aside an 
auction sale and the Official Assignee elected not 
to prosecute, the appeal, held , that a mortgagee 
from the judgment-debtor who had not taken any 
steps to assert his rights till that stags could not 
be allowed to step in and prosecute the appeal. 
32 C.W.N. 304. Suit filed in the name of chair- 
man of District Board — Amendment in appeal 
allowing substitution of District Board as plain- 
tiff — Permissible. 32 C. W. N. 396. 

STRUCK OUT. — When a Court makes an order 
striking the names of certain persons off the 
record, it is immaterial whether their names are 
actually removed or not. 32 C. 313 vP- C.). 
An order striking out a defendant from the record 
cannot be made after the first hearing. 18 A. 53 ; 
20 M. 360, 362. 

POWER OF COURTS TO PASS ORDERS UNDER 
RULE.— Nothing in the Code of 1908 affects the 
inherent power of Court to make such orders as 
may be necessary for the ends of justice. 35 
Bom. 393. A Court has, under O. 1, R. 10, 
power to bring on record any person as a party at 
any stage. 6r I.C. 378. The Court has no power 
for addition of plaintiffs after the passing of the 
decree. 44 M.L.J. 2 *>2. Neither R. 10 nor R. 8 
empowers the court to join a person as plaintiff, 
who co lid not have been originally joined. 57 I. 
C. 784. In a partition suit, the court can make 
a defendant, a plaintiff and continue the suit. 23 
Bom.L.R. 391 =45 B. 983. A Court can make a 
transposition of the parties. 34 I.C. 186 = 20 C. 
W. N. 752 ; 32 Cal. 483 ; 97 I. C. 1023 ; 1 Luck. 
Cases 546 = 105 I.C. 473 = A.I.R. 192? Oudh 4^4- 
Withdrawal of a part of claim by the plaintiff — 
Transposition of some of the defendants as par 
ties can be ordered. 12 I.. W. 563. In administra- 
tion suits, a person originally arraigned as a defen- 
dant can be made plaintiff to claim his share. 
(1918) M.W.N. 929 = 9 L. W. 79 = 49 I. (. 130 = 
25 M. L. T. 140. Mortgage suit — Administratrix 
creating mortgage without sanction of Court — 
Beneficiaries are necessary parties to mortgage 
suit. 28 Bom. L.R. 1360. As to the object of the 
rule , see 5 M. 52 ; see also 9 A. 447, 449 I 2 A. 
738 ; 13 M. 32. A Receiver cannot be made a 
party without the leave of the Court appointing 
him. 30 C. 724- 

Party whether can be added in appeal. 
— The appellate court has the power to transpose 
a respondent to the category of appellants in order 
to further the ends of justice. 44 C. L. J. 243 = 
1927 Cal. 37. A person, if he is not made plain- 
tiff or defendant, in the Courts below, cannot 
claim to be made a party in appeal. 31 I. C. 27. 
A necessary party to an appeal should be added 
before deciding it. 31 I. C. 814. Application to 
add his legal representative as parties in an appeal 
against a dead man is covered by S. 153 and 
Ol 1, R. 10. 45 M. L. J. 231 «* 1924 Mad. 56 ; 102 


I. C. 710 ( 2 ) = 38 M. L. T. (H.C. ) 357. This rule 
applies to appeals, but there is no power in the 
Code to make a party to a suit a co-appellant, to 
B. 227 ; 2 A. 487 ; 18 A. 332 ; 2 A. L. J. 516 ; 12 
M. L. J. 355 ; but see A. I. R. 1927 Cal. 880. 
Where parties are allowed to intervene in an 
appeal, they should be joined as parties to the 
suit, and not to the appeal. 12 M. L. J. 355. 
Appellate Court will not interfere with trialCourt's 
discretion in changing plaintiff to defendant or 
vice versa . 95 I. C. 171 —1926 Nag. 303. A per- 
son who does not consent to be added as plaintiff 
may be added as a defendant. 7 C. 242. No 
question of limitation can arise with respect to 
the Court's power to make an order adding a 
party defendant to a suit. 12 C. 642, 651 ; 24 C. 
640 ; 27 C. 540 ; 17 M. 12 ; see also 28 B. 11. 18. 
There is considerable doubt as to whether S. 32 
of the C. P. Code of 1882 authorises the addition 
of a party to a suit after decree. 42 Cal. 72 = 41 
I. A. 251 (P. C.). A suit might be continued 
even where the original plaintiff had no right to 
sue, provided that the defective institution was 
due to a bona fide mistake. (30 M. 419; 43 M. 
707, Rel.); 69 I C. 413= 1023 Mad. 180 (1). 

ORDER WHETHER appealable —An appli- 
cation of plaintiff to be added as co-plaintiff 
cannot be treated as an application under O. 22, 
R. 10, C. P. Code. An order parsed under C). 1 
is not appealable. An application to be added 
as co-plaintiffs cannot be treated as one under 

0. 22, R. 10, C. P. C. 36 I. C. 919. An order 
rejecting an application to be made a party is not 
appealable. 13 C. 100 ; 2 A. 904 ; but see 12 M. 
489. Order under O. t, R. 10 does not come 
within the definition of “ decree ” in S. 2 (2) 
and there can be no appeal. 42 M. L. J. 97= 69 

1. C. 961 =45 M. 194 = A. I. R. 1922 Mad. 382. 

Addition of Party, what amounts to. 

— An amendment of the plaint, by leave of the 
Judge, that the plaintiff is suing in a representa- 
tive capacity as a shebait, does not amount to 
an addition or substitution of a new plaintiff 
within the Rule. 28 I. C. 818= 19 C. W. N. 1 193. 
In a suit to enforce rights of trust by persons in- 
terested in the trust, addition of more represen- 
tatives out of time, does- not bar the suit. 33 A» 
272 ; 25 M. L. J. 452 C 1 7 B. 413, Foil.). But see 
43 I. A. 1 13 ; see also 9 L. W. 377 =50 I. C. 358 
= (1919) M. W. N. 485. A pro forma defendant 
is not known to law. 41 I. C. 468 = 2 Pat. L. W. 
108. A suit against a dead person is a nullity 
and no question of adding a party arises. 6 L.W. 
359 = (i9i7) M. W. N. 643 = 42 I. C. 530 = 33 M. 
L. J. 418. A plaintiff cannot claim the benefit 
of the institution of a suit against a dead person 
for the purpose of extending the period of limita- 
tion against his heirs. 47 I. C. 894=5 O. L. J. 
546. Suit in the name of a dead person as sole 
plaintiff cannot be amended but suit in the name 
of two plaintiffs, one of whom is dead, can be 
amended. 104 I. C. 623® A. I. R. 1927 Cal. 
880. 
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Where defendant added, 
plaint to be amended. 


or defendant, be struck out, and that the name of any person who ought to Jiave been 
joined, whether as plaintiff or defendant, or whose presence before the Court may be 
necessary in order to enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in the suit, be added. 

( 3 ) No person shall be added as a plaintiff suing without a next friend or as 
the next friend of a plaintiff under any disability without his consent. 

( 4 ) [S. 33.] Where a defendant is added, the plaint shall, unless the Court other- 
wise directs, be amended in such manner as may be neces- 
sary, and amended copies of the summons and of the 
plaint shall be served on the new defendant and, if the 

Court thinks fit, on the original defendant. 

(5) [S. 32.] Subject to the provisions of the Indian Limitation Act, 1877, S. 22, 
the proceedings as against any person added as defendant shall be deemed to have 
begun only on the service of the summons. 

11. [S. 32.] The Court may give the conduct of the 

Conduct of suit. su jt to such person as it deems proper. 

12. [S.35.](x) Where there are more plaintiffs than one, any one or more of 

them may be authorized by any other of them to appear. 
Appearance of one of seye- plead or act for such other in any proceeding; and in 

like manner, where there are more defendants than 
one, any one or more of them may be authorized by any 
other of them to appear, plead or act for such other in any proceeding. 

(2) The authority shall be in writing signed by the party giving it and shall be 
filed in Court. 

13. [S. 34 ] All objections on the ground of non-joinder or misjoinder of parties 

shall be taken at the earliest possible opportunity and, in 
Objections as to non-jomder cases where issues are settled, at or before such settle- 
or misjoin er. ment, unless the ground of objection has subsequently 

aiisen, and any such objection not so taken shall be deemed to have been waived. 

ORDER II. 

Frame of Suit. 

1. [S. 42 ] Every suit shall as far as practicable be framed so as to afford ground 
for final decision upon the subjects in dispute and to* 
Frame of suit. prevent further litigation concerning them. 


ral plaintiffs or defendants for 
others. 


Clause (5).— The proviso applies only as regards 
limitation. For other purposes such as calcula- 
tion of cost' 5 , etc., the date on which summons is 
served will be the s arting point, 8 L.R. 79 (Rev.;. 

0. 1, R. 11. — The question of conduct is one of 
discretion, and the appellate Court will not as a 
rule interfere. 20 W.R 1024. Suit by one trustee 
— Death of plaintiff — Co-trustee can be made 
plaintiff. (1921) M. W. N. 108—40 M. L. J. 208 
-52 I. C. 560=13 L. W. 148 = 20 M. L. T. 151. 
The word ‘person’ in O. i,R. ii.C.PC, means a 
party to the suit and a person who is a stranger 
to the suit cannot be given the conduct of the 
suit within the meaning of the rule. 106 I. C. 854 
= 46 C. L. J. 53c. 

0. 1, R.13. GENERAL.— The words “unless the 
ground of objection has subsequently arisen” 
have been added to give effett to the rulings in 
5 B. 609 ; 7 C. 603. No person (including 
a corporate body) can be made a plaintiff with- 
out his consent expressly given. 46 P. R. 1911 = 
108 P.W.R. 1911 = 10 I.C. S f 5 = i79 P. L.R. 191! . 

OBJECTIONS AS TO NON JOINDER WHEN 
SHOULD BE TAKEN.— An objection as to non- 


joinder of parties should be taken before the 
settlement of issues. The rule applies even in 
cases where the plaintiff claims a joint right along 
with others but does not make the latter parties 
to the suit. 41 Cal. 527 (25 Bom. 433, Dist. : 25 
I. C. 122, foil. Objections as to misjoinder and 
jurisdiction owing to undervaluation, when not 
raised in the Court of first instance are no ground 
for reversing a decree when they do not affect the 
merits of the case. 25 I.C. 25 (36 C. 780; 17 I.C. 
97 ; 22 M. L. J. 25 ; 7 M. L. T. 78 ; 9 M. L. T. 
173, Foil,). An objection as to non-joinder can- 
not be taken for the first time in revision before 
the High Court. 46 I. C. 648. See also 13 I.C. 123 
= 16 C. W. N. 639 ; 25 I. C. 122 ; 16 B. 119 ; 10 
M. 322 ; 17 C. 580. When objection to want of 
parties is not raised by the defendant, it must be 
deemed to have been waived. But the Court 
can add any one as a party if It thinks it neces- 
sary. 3 A. L. J. 474 . 

0. 2, R. 1. OBIECT OF.— The object of this 
rule is to give effect to the maxim interest rei- 
publieae ut sit finis litium, 27 B. 382. See 
also 9 C* 919 ; 2 M H. C. 131 ; 26 M. 760, 763 ; 
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2. [S. 43.] (i) Every suit shall include the whole of the claim which the plaintiff 
o J , is entitled to make in respect of the cause of action; but 

Cia1m lt t0 inc ad<? the wholc a plaintiff may relinquish any portion of his claim in order 

to bring the suit within the jurisdiction of any Court. 

( 2 ) Where a plaintiff omits to sue in respect of, or 
Relinquishment of part of intentionally relinquishes, any portion of his claim, he shall 
claim# not afterwards sue in respect of the portion so omitted or 

relinquished. 


38 A. 482 (P. C.) ; 26 A. 236 ; 9 C. W. N. 498 ; 
4 C. L. J. 367. The intention of the legislature 
is that all matters in dispute should be disposed 
of in the same suit. 25 C. 371 ; 31 M. 385. 

SCOPE OF. — o. 2, R. 1 has reference mainly to 
joinder of causes of action rather than to joinder 
of parties. 25 I. C. 480-3 P. R. iQ»S. “Subject 
in dispute", meaning of. See 23 L.W. 13=91 L 
C. 663 = 1926 Mad. 23a. Under this rule and 
R. 2 plaintiffs must bring their entire claim, and 
every remedy enforceable in respect of that claim, 
into Court, at once. 9 C. 919 ; 2 M. H. C. 131. 
But all causes of action need not be joined. 59 I. 
C. 517. 

0. 2, R. 2. SCOPE AND OBJECT OF THE RULE. 
— O. 2, R. 2 is directed to securing the exhaus- 
tion of the relief in respect of a cause of action, 
and not to the inclusion in one action of diffe- 
rent causes of action even though they arise from 
the same transactions. 41 I. A. 142 =26 I. C. 228 
= 18 C. W. N. 617 ( P. C.) ; 38 M. 1162 ; 45 B. 
805; 30 C.W.N. 873 = 97 I.C. 73-1926 Cal. 1022. 

0. 2, R. 2 refers to a case where there has been 

a suit in which there has been an omission to sue 
in respect of a portion of a claim and a decree 
has been made in that suit. 45 Cal. 305 = 22 C, 
W. N. 61 1. O. 2, R. 2 is directed against two 
evils the splitting of claims and the splitting of 
remedies. 1926 Lah. 509 =97 I. C. 396=8 l.ah. 
L. J. 381. 0. 2, R. 2 only prevents the splitting 

of claims and does not bar a subsequent suit on 
the whole claim against a different person. 18 C. 
W. N. 129 = 19 C. L. J. 19 1 • The rule does not 
contemplate claims under separate causes of 
action as well as claims affecting different defen- 
dants. 40 Bom. 351 = 18 Bom. L.R. 45 ; 104 I. C. 
820; 1 Luck. 1=91 I, C. 976 = A. I. R. 1926 
Oudh 77. 0. 2, R. 2 bars only those suits where 

the causes of action and defendants are 
the same. The dispossession of plaintiff from two 
properties heid under different titles gives rise to 
two causes of action, 7 A.L.J. 658 = 50 I. C. 905. 
See also 25 Bom. 161. 0.2, R. 2 is framed to pro- 
tect the defendant being twice vexed for one and 
the same cause 41 Cal. 825. O. 2, R. 2 does not 
debar a plaintiff from including in his claim cer- 
tain additional profits omitted in a previous suit 
under a misapprehension that the profits were 
paid annually and not, a3 was subsequently as- 
certained to be the fact half yearly. 65 I. C. 
585 = 1923 All. 230. Two reliefs can be joined 
in the same suit, the parties being the same. 75 

1. C. 597 = 1923 A. 306. Suit to declare a person 
mutawali- -Declaration of the ownership of the pro- 
perty as an essential part of the plaintiff’s claim. 
1 Luck. C. 592 --A.I.R. 1928 O. 67 = 109 I.C. 895. 

APPLICATION OF THE RULE.— O. 2, R. 2 
applies only where the defendant in the subse- 
quent suit was the defendant in the previous suit. 
The rule does not apply where the subsequent 
suit is brought against a different defendant. 47 


I. C. 896. See 17 I. C. 4 34 = ( 1 9 1 2 ) M. W. N. 
1071. As to suit on alternative cause of action, see 
T03 I. C. 888. It applies not only to cases of 
deliberate relinquishments but also of accidental 
or involuntary omission 35 C. L. J. 304 = 1922 
Cal. lor. R. 2 does not apply to proceedings in 
the Revenue Court. 38 All. 302 *= 14 A. L. J. 
373 ! A.I.R. 1927 Oudh 498. The rule has no 
application to proceedings under S. 144 of the 
C. P. Code. 53 I. C. 552 ; 47 I. C. 47 =3 P. L. 

J. 367. The rule does not apply to proceedings 
in execution of decree. 62 I. C. 507 ; 19 A. 
98 (F.B. ); 18 C. 515 ; 53 Cal. 582 = 96 I.C. 562 = 
1926 Cal. 1019 = 43 C. L. J. 596. Nor to a plea 
raised in defence. 57 I.C. 348 (L.); 7 Lah. 297 
= 1926 Lah. 494=96 I. C. 630 ; 1926 lah. 21 ; 
nor to any part of a dismissed claim abandoned in 
appeal. 54 I. C. 655 ; nor to the amendment of 
plaint by the addition of the claim which had 
been omitted. 45 Cal. 305 =22 C. W. N. 611. 
Se* also 52 I. C. 464=84 P. R. 1919. The rule 
does not apply where the previous suit was 
not a regular suit, but an application for leave to 
sue in forma pauperis which was rejected. 21 A. 
359. Where the causes of action for a prior and a 
subsequent suit in respect of the same property 
are different, the rule does not apply. 41 C. 80 ; 
104 I. C 820. A person is not affected by R 2 
if at the time he brought his former suit, he was 
not in a position to know all his rights. 21 O. C. 
307 = 49 I. C. 54. It cannot be said that the 
rule has no application to a suit where plaintiff 
is a minor. 22 M. 309. There is a distinction 
between splitting of the same cause of action into 
two or more suits, and instituting different suits 
upon distinct causes of action. 11 M. 210. 

MEANING OF TERMS.— The word “claim" is 
treated as something arising out of a “cause of 
action," and as something distinct from the term 
“ cause of action. 17 A. 535, The claim 
and the remedy mentioned in this rule have re- 
ference to the cause of action litigated in the 
previous suit. 10 M. 350. It has to be con- 
strued with reference to the substance, rather 
than the form of action. 19 C. 372. The “cause 
of action" for a suit is the sum total of the facts 
and circumstances which the plaintiff has to 
prove in order to entitle him to the relief claim- 
ed. 38 All. 217 = 14 A. L. J. 257-13 O.L.J. 448. 

“CAUSE OF ACTION”. — Includes every fact 
which it would be necessary for the plaintiff, to 
prove, if traversed, in order to support his right 
to the judgment of the Court. It does not com- 
prise every piece of evidence which is necessary 
to prove each fact, but every fact which is neces- 
, sary to be proved. 16 A. 65 (F. B.) See also 18 
A. 1 31 . See also 45 A. 376 = 21 A, L. J. 267 ; 
2 Bur. L. J. 169 = 1 Rang. 694 - 1924 Rang. 
*45 1 93 I* C. 269 = 1926 Oudh 365. “Cause 
of action 11 in R. 2 is used more comprehensively 
than in S. 17. 25 I. C. 579. It does not depend 
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Omission to 
several reliefs. 


(3) A person entitled to more than one relief in respect of the same cause of 
action may sue for all or any of such reliefs ; but if he 
omits, except with the leave of the Court, to sue for ail 
such reliefs, he shall not afterwards sue for any relief so 
omitted. 


sue for one of 


upon the character of the relief prayed for but 
refers to the media upon which a court is asked 
to come to a conclusion. 38 Bom. 444 ; 60 I. C. 
596 = 1921 Pat. 125 ; 52 I. C. 929. It has no re- 
lation to the defence set up by the defendant nor 
does it depend on the character of the relief 
prayed for. 52 I. C. 929 An event to which no 
legal effect attaches, cannot enter as an element 
into the creation of a cause of action. 31 C. 
283. Every adjustment of account is a new 
cause of action. 11 I. C. 540 = 15 C. W. N. 862. 
Every alienation by Hindu widow gives a sepa- 
rate cause of action to reversioners. 66 I. C. 45s 
= 1922 Oudh 171. If the cause of action in the 
subsequent suit is different from that in the first 
suit, the subsequent suit is not barred. 77 I. C. 
590. Where a suit is brought either on a non- 
existent cause of action or upon a false cause of 
action it will not disable a plaintiff from filing 
.a fresh suit on the true cause of action. 7 L. W. 
557—45 I* C. 969. 

Relinquishment of portion of claim. 
— A person must be taken to have relinquished 
or abandoned his claim on the real cause of 
action, when he files his suit on another known 
to him to be false. 6 M. L. J. 5. But see 26 M. 
777. The relinquishment by a plaintiff of a 
portion of the claim under O. 2, R. 2 applies 
primarily to relinquishment before institution of 
the suit. 54 I. C. 655. Amendment of plaint, on 
objection, omitting one relief-Effect of on subse- 
quent suit for the relief omitted. 6 Bur. L. J. 85 
= 104 I. C. 370 = A. I. R. 1927 Rang. 237. The 
possession of a right, without knowledge of it, 
cannot be said to be a portion of his claim, which 
can be intentionally relinquished. 37 I. C. 119 = 
<>4 P.R. 1916 (15 Cal. 800 (P.C.), Ref.). A state- 
ment in the plaint that a portion of the claim 
which is not sued upon is not relinquished, is of 
mo effect. 2 N. W. P. 90, Relinquishment may 
be either accidential or involuntary, as well as 
deliberate. 11 M. I. A. 551. 

“OMITS to SUE.” — The words “to sue” mean 
to make a legal claim or to take legal proceed- 
ings. It does not necessarily mean to file a suit 
by means of a plaint. 7 Bom. L. R. 138 ; 38 A. 
217. It is not necessary to determine whether 
the omission arose from a mistake or otherwise. 

3 B. L. R. 265. Casual omission to include 
some items of property from the schedule to the 
plaint, does not mean abandonment of claim by 
plaintiff with respect to those items. 50 I. C. 
331. ‘Portion of claim”. — The right which a 
iitigant possesses without knowing or ever having 
T<nown that he possesses it can hardly be regard- 
ed as “ a portion of his claim”. 15 C. 808 
(P. C.). “Shall not afterwards sue.” — It is only 
Temedv of suing which is barred. The right 
subsists. 7 Bom. L. R. 138 This rule is laid 
down with reference to suits brought under this 
Code. 9 C. at p. 46. S*t also 21 M. 236. It has 
reference to the subject-matter of the claim, and 
mot to the persons against whom it may be 
brought. 10 C. at p, 929* a ^ so *9 A. at p. 


384. A set-off is subject, a? a claim in a cross 
suit would be to the provisions of this rule 32 

C.654. 

Test. — Whether the causes of action in two 
suits are different or identical can be ascertained 
by the test whether the same evidence will main- 
tain both actions. 40 Bern. 351 =33 I. C. 950 — 
18 Bom. L. R. 45. If the cause of action in the 
subsequent suit is different from that in the first 
suit the subsequent suit is not barred by R. 2. 66 
I. C. 923=34 C. L. J. 465. The mere fact that 
the title to the property in dispute in both suits 
is the same and that the property is the same 
does not necessarily show’ that the cause of action 
is the same. 59 I. C. 517. 

PLEADINGS, PROOF AND PRACTICE. — A plea 
of bar under R. 2 must be specifically pleaded 
and established to the Court’s satisfaction. 46 I. 
C. 1 19. A statement made in a previous suit by 
a party that he reserved the right of bringing 
another suit for damages cannot avoid the 
operation of the rule of limitation or of R. 2. 34 
I. C.51. Two suits pre^nted on the same day 
must be presumed to be presented and admitted 
in the order in which their numbers appear on 
the register. 1 Rang. 682 = 1924 Rang 161. But 
see 49 M. 869 = 97 I C .443 = I926 Mad. 934=51 
M. L. J. 331. Where it has been held that the 
numbering is not prima facte evidence of respec- 
tive dates of admission and it could not be said 
that the ^uit bearing the later number was after- 
wards presented within the meaning of O. 2, R. 2, 
C. P. C. Held also , that the plaintiff may elect 
as to which of the two suits should be held to be 
barred. ( Ibid .) A second suit will not be barred 
by the rule unless the same cause of action is to be 
found in the four corners of the plaint in the first 
suit. 28 I. C. 301=82 P. L. R. 1915. Subse- 
quent suit on alternate cause of action. 103 I C 
888. 

SPECIAL Cases : ALIENATION.— A plaintiff 
may either file a single suit or separate suits to 
set aside alienations made by a widow. 12 M. 
L. J. 103. See also 16 A. 279 ; 7 M. H. C. 290. 
See also 1 Luck. 1. 

COMPROMISE. — When a suit is compromised, 
and the compromise provides for possession 
being given, a suit for posse sion based on the 
compromise is not barred. 2 A, L. J. 680. The 
fact that the previous suit is compromised is no 
bar to the application of the rule. 22 W. R. 424. 
See also 7 B. 1S2. 

CONTRACT. — Where there are two breaches of 
one term in one contract, and both occur before 
any suit is brought, the cause of action is the non- 
performance of the promise, and only one suit 
will lie. 12 C. at p. 348. See also 19 C. 372. It 
is only when the party complaining of the breach 
of contract suffers damage that a cause of action 
is said to arise and till then only a term of the 
contract is broken. 38 M. L. J. 470. A cause of 
action might include claims upon several con- 
tracts provided they form part of a continuous 
course of dealing. *6 I. C. 209 = 41 Cal. 825. 
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Explanation . — For the purposes of this rule an obligation and a collateral 
security for its performance and successive claims arising under the same obligation 
shall be deemed respectively to constitute but one cause of action. 


When one instrument contains two separate 
contracts and the performance of each is secured 
in a different manner each gives rise to a separate 
cause of action, although they may be joined in 
the same suit. 58 I. C. 18 = 16 N. L. R. 136. The 
second suit is not barred when the former suit 
was one for an injunction and value of fodder 
taken away and the second suit is one for a 
refund of money advanced and damages for 
breach. 2 Lah. L.J. 304 (25 Mad. 669 foil.). 

CONTRIBUTION* — Where one of several co- 
debtors satisfies the debt, his cause of action for 
contribution accrues against all at one and the 
same time. The contributories may all be includ- 
ed as defendants in one plaint. 3 M. H. C. 187. 
See also 12 A. 110. 

Damages. — Where A sued B on the 2nd June, 
1879, for damages for not having made over pos- 
session of certain leasehold properties during 
1875.76, and got a decree, a subsequent suit on 
the 14th June, 1880, for damages for 1876-77 to 
1878-79 is barred. 9 C. 143. The same set of 
facts cannot give ground for two actions , *.i\, for 
a tort and a conspiracy to cause damage. The 
one excludes the other. 40 Cal. 898 = 23 I. C. 25 
= 18 C. W. N. 185. 

DIVORCE. — A suit for divorce based on the 
wife’s misconduct does not bar a subsequent suit 
for partition of the common properties of the 
husband and wife. 38 Cal. 629 «• 15 C. W. N. 766 
(P. C.;. 

INSTALMENT BOND. — Omission to sue for 
instruments which had accrued due bars subse- 
quent suit therefor. 44 A. 663. Two or more 
causes of action to recover money may be joined, 
but only if they arose within the jurisdiction of 
the Court in which the suit is brought. 12 M.L. 
J. 11. As to money suits, see also 8 C. 483 
(F. B.) ; 7 B. 134 ; S 597 ; 12 B. L. R. 37 ; 
28 B. 447. “ Claim for a portion does not bar 
another claim for balance.” 29 M. L. J. 474. 

Maintenance. — A subsequent suit for a 
declaration that the maintenance decreed in a 
former suit is a charge on certain property, is 
barred. 12 M. 285. See also 11 M. 127. A subse- 
quent suit for maintenance at an increased rate 
is not barred. 22 M. 175. 

Suit on mortgage.— 21 B. 267 ; 18 M. 
257 ; 20 A. 322; also 24 A. 429 (P.C.) and 24 M. 
at p. 109 ; 30 B 156 ; 10 Bom. H. C. 369 ; 6 
Bom. H. C. (A.C.) 97 ; 7 B. 377 ; 3 A. 8 S7- Two 
mortgages— Each can be sued on separately. 33 
C. L. J. 23 2. A person holding two mortgages 
on a property may sue for sale on the second 
mortgage reserving his rights under the first. A 
mortgagee having separate mortgages has sepa- 
rate causes of action and is not bound to sue on 
them all. 38 Mad. 927 = 29 M - L - J- <95 (F. B.). 
Option to sue — Mortgagee authorized to sue for 
interest or for posssession in default by mortgagor 
— Suit for interest — Subsequent suit for posses- 
sion not barred. 2 Lab, 13 (F. B.). See also 44 
M.L.J. 123 ; 30 C. 126^4 Lab. 32 =*5° L A. 115 
(P* C.) ; 44 A. 121 =49 LA. 9 (P.C) ; 26 A. L.J. 
57 ; 25 L. W. 615^38 M. L, T. 211 (H. C.) = 
102 I.C. 187= A. I. R. 1927 Mad. 580 **52 M.L. 
J, 636. First suit for sale ot mortgaged property 


for interest only may bar a second suit for re- 
covering principal and balance of interest. See- 

39 All. 506 ; 97 I.C. 285 = 1926 Lah. 661. Mort- 
gage and lease — Suit for rent— Subsequent suit 
on mortgage is no bar. 3 Lah. 1 = 1922 Lah. 1 11. 
See also 69 I. C. 54 = 1924 Lah. 190. Where a 
mortgage and lease form one transaction and 
the lease is only a mode for realizing the interest 
due on the mortgage, a suit on the mortgage 
cannot be brought subsequent to a suit for rent 
on the lease, 63 I. C. 928=3 Lah. L. J. 390. 
Where a mortgage deed and lease deed formed 
one transaction and the mortgagee brought a suit 
for principal and interest a subsequent suit for 
possession is barred. 97 I C. 396 = 1926 Lah. 559 
=8 Lah. L. J. 381. 

MORTGAGE, REDEMPTION OF.— A suit for 
redemption is barred when the plaintiff had first 
sued for recovery of excess balance realised by 
the mortgagee. 48 I. C. 799 ; 103 I. C. 290 = 
A. I. R. 1927 Nag. 302. In a redemption suit 
all claims between the mortgagor and the mort- 
gagee should be settled. 24 I. C. 688 ; A. I. R. 
1927 Nag. 302. The dismissal of a suit for 
redemption according to the terms of a mortgage 
is no bar to suit for redemption on a subsequent 
agreement. 27 I. C. 732. Suit by mortgagee for 
possession — Second suit for possession barred. 
67 I. C. 281 =2 L. L. J. 678. See also 103 I. C* 
289. 

MESNE PROFITS, SUIT FOR . — See 19 C. 615 ; 
<7 A. 533 ; 11 M. 151 ; ii M. 2to ; 11 M.L.J, 332. 
See also 3 A. at p. 663; 24 A. 501. O 2, R. 2 does 
not bar a suit for mesne profits brought subse- 
quently to a suit for possession, as a claim for 
mesne profits is based on a cause of action distinct 
from a claim for possession. 60 I, C. 65. But see 
49 A. 597 = 25 A. L.J. 409 = A.I.R. 1927 All. 716. 
Where in a prior suit for possession and future 
mesne profits the Court did not purport to decide 
the question of future mesne profits a subsequent 
suit for mesne profits pendente lite y is not barred. 

40 All. 292. A prior suit for partition and pos- 
session does not bar a subsequent suit for mesne 
profits in respect of the same property. 4 Rang. 
103 = 95 I.C. 380 = 1926 Rang. 137. A prior 
suit for possession does not bar a suit for mesne 
profits due for a period subseqnent to the institu- 
tion of the prior suit. 71 I.C. 972 = 1923 Cal. 
442. Claims for possession and claims for mesne 
profits are separate causes of action. 38 Mad. 828- 
=* 28 M. L. J. 127 (F.B.J. Suit for profits accru- 
ed between date of deposit of morigage money 
and delivery of possession is maintainable. .35 I. 
C. 799. A party is not bound to include mesne 
profits after the institution of suit though he is 
required to do so for profits before suit. 32 I. C. 
696. See also 49 All. 597 = 25 A. L.J. 409 = A.I.R. 
1937 All. 716. The institution of a suit for mesne 
profits only consequent on dispossession is a bar 
to a subsequent suit for possession. 29 I.C. 939 
= 9 S.L.R. 23; A suit for proprietary profits 
against a lambardar does not bar a subsequent 
suit for mesne profits against the same iambar- 
dar and other trespassers. 41 All. 286. 

PROFITS. — Where a plaint in a suit for profits 
one year was not represented after being returned, 
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Illustration, 

A lets a house to B at a yearly rent of Rs. 1,200. The rent for the whole of the years 1905, 
1906 and 1907 is due and unpaid. A sues B in 1908 only for the rent due for 1906. A shall not, 
afterwards, sue B for the rent due for 1905 or 1907. 


3. [s.45.] 

Joinder of causes of 


(1) Save as otherwise provided, a plaintiff may unite in the same 
suit several causes of action against the same defendant, 
ac ion. ^ t h e same defendants jointly ; and any plaintiffs having 


a subsequent suit for account is not barred 
under R. 2. 40 Mad. 291 =30 M.L.J. 341. 

Partition, Suit for.— See 20 c. 385 ; 23 B. 
597 ; 8 M. L. J. 92 ; 7 B. 182 ; 23 A. 2 id ; 28 A. 
39 ; 28 A. 50. A subsequent suit for partition of 
property in one district is not barred merely be- 
cause the plaintiff had sued for partition and 
possession of some property in another district. 
16 I. C. 383 ; 7 Bom. 182 ; 3 Mad. H. C. 376 ; 38 
All. 217. A suit for partial partition though 
dismissed does not bar a suit for partition of all 
joint properties. 87 P. R. 1915—31 I. C. 463. 
Where a property is inherited from the eollaterals 
of the parties tc a previous suit for partition, 
there is no bar to a fresh suit for partitioning the 
property held by them jointly with other colla- 
terals. 1 5 I.C. 214. Where in a suit for partition 
the plaintiff intentionally omitted certain property 
from the suit he cannot bring fresh suit for the 
partition of that property. 9 I. C. 424. An omis- 
sion in a suit by the next fiiend of a minor of a 
portion erf the property to which the minor is en- 
titled, will not bar a second suit by the minor for 
the partition of property omitted. 45 Bom. 805. 
A minor may sue for properties for w hich his 
guardian omitted to sue in a prior suit. R. 2 does 
not bar such a suit. 14 I.C. 95. Where the first 
suit to set aside order for re-de!ivery under O. 2 1, 
R.101, C.P.C., is decided against plaintiff a subse- 
quent suit for partition is not barred. 49 M.596 
= 95 I. C. 209=50 M.L.J. 681 =23 L. W. 551 = 
A. I. R. 1926 Mad. 683. 

POSSESSION, SUIT FOR.— See 21 C. 157 
(P.C.); 4 A. 171 ; 27 B. at p. 389 ; 10 C.W.N. 8; 
13 M.L.J. 475. The cause of action in a suit for 
a declaration and in a suit for possession are 
different. 3 s Mad. 247 = 25 M. L. J. 125. A 
dismissal of a declaratory suit by reason of the 
plaintiff not being in possession at the time of 
suit does not bar his subsequent suit for recovery 
of possession 9 L.B.R. 37—37 !• C. 15 = 10 Bur. 
L.T. 189. Suit for bare declaration — Subsequent 
suit for possession not barred. 95 I.C. 892 = 1926 
Rang. 123. Suit for mere declaration that pro- 
perty unattachable — Subsequent suit to recover 
damages for wrongful attachment is not barred. 
95 I. C. 219. A suit for possession of property 
will not be barred by reason of the dismissal of 
a previous suit for declaration and injunction. 52 
I.C. 434; 34 All. 172 = 13 I-C. 154=9 A.L.J. in. 
First suit for certain items bequeathed, plaintiff 
having no knowledge of the items bequeathed to 
him-Subsequent suit for further items bequeathed 
to him but left out in the prior suit is maintainable 
23 L.W. 415=93 I-C. 1 (2L«(i926) M.W.N. 94. 
Where a suit is based on certain title to certain 
property the plaintiff is not debarred to recover 
some other property on some other ground in a 
subsequent suit. 38 Mad. 1162 = 16 M.L.T. 310; 
26 I.C. 232 j 27 M. L. J. 520 (26 A/238 ; 23 W, 
R. 314 ; 29 M. 48; 12 C.L.J. 336; 13 B. 34 ) foil.), 
St* also 39 C. 704 ; 28 M. 560 ; 12 M. I 34 » C« 


933 ; 1 A. 688 (P. C.) ; 19 W. R. 133 (p. c.). 
Purchaser at a court-sale can recover separate 
lots of property purchased from different sets of 
defendants in separate suit. 44 Bom. 352. A 
decree in a suit for the specific performance of an 
agreement to lease does not bar a fresh suit for 
possession of the properties. 48 I.C. 188 = 14 N. 
L.R. 176. See also 38 Mad. 693. A claim for 
possession can be joined to a claim for specific 
performance of a contract for sale of immoveable 
property against the vendor but not a claim for 
possession against the usufructuary mortgagee of 
the vendor. 32 I.C. 237 = (i9i6) 1 M. W. N. 77. 
See also 5 Bur. L. J. 1 13 =98 I. C. 160 = A. I. R. 
1927 Rang. 197. Claim to recover part of the 
property as owner and ^o pre-empt the rest if 
maintainable. 49 A. 219 = 25 A.L.J. 48. A party 
suing on a negotiable instrument can ask for a 
decree on the original consideration for the note. 
46 Cal. 663 -=36 M.L.J. 429 (P. C.) ; 94 I. C. 628 
= 1925 R. 304. 

Rent, Suit FOR.— See 15 c. 145 (F. B.). See 
also 21 M. 236 ; 6 C. 791 ; 12 C. 50 ; 5 M.H.C.R. 
419 ; 5 C. 24 ; 27 M. 116; 16 M.L.J. 24. A prior 
suit for account of rents bars a subsequent suit 
for rent due prior to the date of the first suit. 46 
B. 229; 39 M.L.T. 217 = 103 I.C. 74 = A.I.R. 1927 
Mad. 791. The non-inclusion of a claim for rent 
in the previous suit for possession is not a 
bar to a subsequent suit for rent. 35 All. 512 ‘ r 
101 I. C. 816 (2) ; 25 L. W. 11 = 100 I.C. 40 = 
A. I. R. 1927 Mad. 273. A suit to recover 
arrears of rent is not barred by reason 
of an earlier suit for ejectment. 63 I. C. 
978. The relationship of owner and trespasser 
and that of mortgagor and mortgagee are differ- 
ent and the dismissal of a suit for ejectment is no- 
bar to a suit to enforce a right to redeem as mort- 
gagor. 63 I C. 684. Suit for rent — Second suit for 
possession and future mesne profits — Suit for 
mesne profits for the period between the two 
issues not barred. 24 L. W. 290=97 I. C. 389 = 
1926 M. 1015=51 M.L.J. 252 (38 M. 8 29, F.). 

RESTITUTION. — Previous application for res- 
titution of a sum of money recovered in execution 
does not bar a subsequent application for interest 
due on the said sum. 40 Mad. 780. 

WAGES. — A suit for damages for wrongful 
dismissal bars a subsequent suit for wages. 6 C. 
L.R. 91. 

Way, Right OF.— The fact that a right of 
way was not claimed in a previous title suit does 
not bar a subsequent suit for declaration of a 
right of way. 57 I.C. 852. 

0 . 2 , R. 8. MEANING OF TERMS. — The ex- 
pression ‘causes of action’ means causes of action 
which are distinct upon the fact or facts as stated 
in the plaint itself, or as proved at the hearing. 
Facts alleged by defendant need not be consider- 
ed. 7 Bom. L.R. 925 ; 6 A. 106. See also 5 A. 
i 63 (F.B.). The policy of the rule is to avoid 
needless expense where it can be done without 


34 



#66 


THE CIVIL COURT MANUAL. 


EO. K> M 

causes of action in which they are jointly interested against the same defendant or 
the same defendants jointly may unite such causes of action in the same suit. 

(2) Where causes of aqtion are united, the jurisdiction of the Court as regards 
the suit shall depend on the amount or value of the aggregate subject-matters at the 
•date of instituting the suit. 

Only certain claims to be 4. [S. 44.] No cause of action shall, unless with 

joined for recovery of immove- the lea\e of the Court, be joined with a suit for the 
able property. recovery of immoveable property except — 

(a) claims for mesne profits or arrears of rent in respect of the property 
claimed or any part thereof ; 

(b) claims for damages for breach of any contract under which the property 
or any part thereof is held ; and 

(c) claims in which the relief sought is based on the same cause of action : 

Provided that nothing in this rule shall be deemed to prevent any party in a 

suit for foreclosure or redemption from asking to be put into possession of the mort 
gaged property. 

5. [S. 44-b,] No claim by or against an executor, administrator or heir, as such, 
shall be joined with claims by or against him personally, 
Claims by or against exe- un j ess the last-mentioned claims are alleged to arise with 

cutor, administrator or heir. . , « r ... . , . 

reference to the estate in respect of which the plaintiff or 
•defendant sues or is sued as executor, administrator or heir, or are such as he was 
entitled to, or liable for, jo intl y with the deceased person whom he repre sents. 

Injustice to any one. 103 I. C. S11 [(1910) 2 A. 267. See also (1901) A. W. N. 115 ; 29 C. 
K. B. 1021 ; (1921) K.B. 1, Rel.on.] The words 871. But lee 7 B. 290. In a suit for partition 
“jointly interested” do not mean jointly interested and for setting aside a number of alienations, 
as a matter of affection, but jointly interested as the best course is to order separate trials in res- 
to the subject-matter of the suit which the cause pect of each alienation. 8 M. 75. A suit for both 

of action has in contemplation. 6 M. 239, 242. enhancement and arrears of rent at an enhanced 

See also 103 I. C. 81 1. rate is maintainable. 5 C. W. N. 88 A suit 

SCOPE OF rule. — Hr. 3 to 6 allow a plaintiff against several persons to whom assets have been 
to unite in the same suit several causes of action wrongfully distributed in execution is valid. 13 C. 
against the same defendant and to order separate 159. A suit on several mortgages executed in 
trials if necessary. 75 I. C. 438=5 Pat. L. T. 49. favour of plaintiff on various items of family 
Under K. 3 a plaintiff cannot join in the same properties of defendants is not bad. 17 M. L. J. 
suit several causes of action against several 515. For other illustrative cases, see 35 Bom. 
defendants unless they are all jointly interested 297 ; 12 I. C. 684 = 15 C. L. J. 258. 
in each separate cause of action. 52 I C. 927— 0 . 2 , R. 4 — The rule prohibits not the joinder 

12 Bur. L. T. 106. See also 55 Cal. 164. A of several causes of action entitling a plaintiff 

plaint presented by two or more plaintiffs to recover immoveable property, but a joinder 
claiming different reliefs against the defendant with such causes of action, of causes of action 
is not improperly framed nor is it bad for of a different character, except as excepted in 
misjoinder of causes of action. 26 M. L. J. 343 - the rule. 5 M. i6r. See also 10 C. 1061 ; 31 C. 

APPLICATION.— The rule does not apply to 262 ; A. I. R. 1925 Pat. 674 J 17 M. L. J. 135 ; 51 
suits for rent under the N. W. P. Rent Act. 29 Bom. 800 — 29 Bom. L. R. 937 = A. I. R. 1927 
A. 18. A good test to see whether two suits Bom. 470. 

filed separately ought to have been filed toge- The new' clause (e) has been inserted in order 
ther is to see if they could have been filed as to avoid the possibility of mistake and to make 

one without a misjoinder of defendants. 1 it clear that there is nothing irregular in seeking 

Rang. 6«2=* 1924 Rang. 161. to recover in one suit immoveable and moveable 

REQUISITES. — Joint interest in the main ques- property if the cause of action is the same in 
tion raised in the litigation is a condition prece* both. 19 I. C. 981 -4 P. R. 1914. 
dent to the joinder of several causes of action APPEAL. — No appeal lies from an order 

against several defendants. 6 A. 106. Claims rejecting an application for leave. 3 A. 191. 
against different estates cannot be joined in one 0 . 2 , R. 5 . SCOPE OF.— The case contemplat- 
suit merely because all such estates are represent- ed by O. 2, R. 5 is one where the causes of 

ed by the same person, unless they are based on action joined in the same suit are essentially 

the same instrument affecting plaintiff’s rights different. 36 I. C. 29. It is contrary to the prin- 
against all the estates. 5 ° 528 = 11 Bur. L. ciple of R. 5 to attach money in the hands of an 

T. 222. Though the plaintiffs satisfied two executor, administrator or heir as such, in 
different claims against themselves and the execution of a decree against him personally, 
defendant separately, on two different occasions though the executor is a legatee and the money 
the causes of action, which were different could in his hands is due to him personally as legatee, 
be joined in one suit for contribution. 51 I. C. 38 I. C. 563=9 Bur. L. T. 226. 

$26. A single suit lies against several alienees MEANING OF TERMS.— The word “estate” 
fo whom different portions of an estate are means not ohiy the “ estate ” rightly and proper- 
alienated, although defendants set up different ly held by executors but also the “estate” in its 
titles to the various portions held by them. 29 physical sense. 41 1. C. 615 = 21 C. W, N. 939. 



0. 3, R. l] THE CODE OF CIVIL PROCEDURE (V OF 1908). *67 


6. [S. 45.] 


Power of Court to order 
separate trials. 


Where it appears to the Court that any causes of action joined in 
one suit cannot be conveniently tried or disposed of to- 
gether, the Court may order separate trials or make such 
other order as may be expedient. 


7. [Cf. S. 46 ] All objections on the ground of misjoinder of causes of action 
shall be taken at the earliest possible opportunity and, in 
O jections as to misjoinder. cases where issues are settled, at or before such settle- 
ment, unless the ground of objection has subsequently arisen, and any such objec- 
tion not so taken shall be deemed to have been waived. 


[Loc. Am. — Lahore] After Rule 7 of Order II insert : — 

“8. (r) Where an objection duly taken, hs^s been allowed by the Court, the plaintiff shall 

be permitted to select the cause of action with whi$ih he will proceed and shall, within a time to be 
fixed by the Court, amend the plaint by striking out the remaining causes of action. 

(2) When the plaintiff has selected the cause of * action with which he will proceed, the 
•Court shall pass an order giving him time within which to submit amended plaint for the remaining 
causes of action and for making up the court-fees that may be necessary. Should the plaintiff not 
•comply with the Court’s order that Court shall proceed as provided in Rule 18 of Order VI and as 
required by the provisions of the Court-Fees Act.*’ 


ORDER III. 

Recognized agents and Pleaders. 

1. [S. 36.] Any appearance, application or act in or to any Court, required or 

authorized by law to be made or done by a party in such 
in pereon *by* e'co^gn'ized^ent Court, may except where otherwise expressly provided 
or by pleader. by any law for the time being m force, be made or done 

by the party in person, or by his recognized agent, or by 
.a pleader [appearing, applying or acting as the case may be ] 1 on his behalf : 

Provided that any such appearance shall, if the Court so directs, be made by 
the party in person. 


The words “arises with reference to ” are very 
general, and cover a case where the plaintiff’s 
personal claim can only be determined after cal- 
culating the amount due to him as administrator. 
43 M. L. J. 218 = 1922 Mad. 436. A suit by a 
Hindu widow against the surviving coparceners of 
her deceased husband to recover Stridhanam ille- 
gally detained by them and to enforce her right 
to maintenance is not bad for misjoinder. 38 
Bom. 120. A suit by the assignee of a Maho- 
medan widow, for the recovery of part of the 
assignor’s dower and of part of the estate of the 
assignor’s late husband, does not contravene the 
provisions of the rule. 18 A. 256. On this rule 
see also 3 1 B. 105. A claim against an executor 
as such can be joined with a claim against him 
personally when both the claims arise in refer- 
ence to the same estate. 41 I. C. 615 = 21 
C.W.N. 939. In an . administration suit there 
can be an enquiry as to accounts of a partner- 
ship in which the deceased was a partner and 
that there was no misjoinder of causes of action 
under O. 2, Rr. 4, sand 7. 51 Bom. 800 = 29 
Bom. L.R. 937 = 104 I.C. 764 = A, I. R. 1927 Bom. 
470. 

0. 2, R. 8 . — On this rule see 8 M. 75 ; 8 B. 616. 
As to the scope of the rule, see 27 M. 80. As 
to what course the Judge ought to pursue where 
there has been a misjoinder of causes of action, 
see 8 W.R. 15 ; 9 B. L. R. 241. An objection 
as to misjoinder cannot be taken for the first 
time in second appeal. 5 Bom, L. R. 185. As 
to waiver of objection, see 49 Cal, 37. The 
Court cannot select one claim on which to pro- 
ceed when the plaintiff insists on pressing all. 


2 Beng. L. R. at p. 343. Suit in ejectment of two 
holdings of different classes — Discretion of 
Court to order separate trials. 7 L. R. 139 
(Rev.). 

0. 3, R. 1.— 1 The words “appearing, 

applying, etc.,” were substituted for the words 
“duly appointed to act,” by Act XXII of 1926, 
S. 2 (a). O. 3, R. 1, C. P. C., contemplates 
appearance not as a man but as a party with the 
intention of acting as a party in the suit. 1926 
Mad. 971 =97 I.C. 517 = 51 M L.J. 290. 

An Advocate can “ act ” on behalf of his 
client and perform all the duties of a pleader. 
4 Pat. 766 ; 9 A. 617. One pleader can appoint 
another to bold his brief. 9 A. 613, but the 
legality of this practice was doubted in 20 B. 
293. Pleaders can perform certain ministerial 
duties through their clerks. 15 C. 638. See also 
101 I.C. 205 =A.I.R. 1927 Lah. 428 (accepting 
notice on behalf of client). Pleader appointed 
by recognized agent of party is a duly appointed 
pleader. 44 M. 736 = 48 I. A. 584 = 41 M. L. J. 
645 (P.C.). See also 26 C.W.N. 37 6 (P.C.) ; 25 
I.C. 136 = 7 Bur. L.T. T99. 

POWER of Pleader.— A pleader duly 
appointed to act for a party can make any appli- 
cation including an application for a reference 
to arbitration. 34 I.C. 845=9 S. L.R. 183 (14 
Bom. 455, Dis.). A recognised agent as such has 
no right of audience. 28 I.C. 838 = 19 C.W.N. 
64. There is no law which requires the vakalat 
to be dated. 26 M. 197 (199). Power not 
signed by party or his agent— Subsequent sign- 
ing cures defect. 55 I.C. 99a See also 22 A. 
55 ; 40 A. 147 ; 36 A. 46. Where a vakalatnama 
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„ . , . 2. [S. 37.] The recognized agefits of parties by 

Recognized agents. whom such appearances, applications and acts may be 

made or done are — 

(a) persons holding powers-of-attorney, authorizing them to make and do such 
appearances, applications and acts on behalf of such parties ; 

[Lo«. Am— Bombay] O. 3, R. 2, cl. (a) be amended to read as follows : — “ Persons 
holding general powers-of-attorney from parties not resident within the local limits of the jurisdiction 
of the Court within which limits the appearance, application or act is made or done authorising them 
to make and do such appearances, applications and acts on behalf of such parties/’ 

( b ) persons carrying on trade or business for and in the names of parties not 
resident within the local limits of the jurisdiction of the Court within which limits the 
appearance, application or act is made or done, in matters connected with such trade 
or business only, where no other agent is expressly authorized to make and do such 
appearances, applications and acts. 

3. [S. 38 ] ( 1 ) Processes served on the recognized 

o nfzed^agent pr0CeSS ° n re " agent of a party shall be as effectual as if the same had 
cognize been served on the party in person, unless the Court 

otherwise directs. 

(2) The provisions for the service of process on a party to a suit shall apply 
to the service of process on his recognized agent. 

“4. (1) No pleader shall act for any person in any Court, unless he has been 

appointed for the purpose by such person by a document 
Appointment of pleader. in writing signed by such person or by his recognized 
agent or by some other person duly authorised by or under a power of attorney to 
make such appointment. 

(2) Every such appointment shall be filed in Court and shall be deemed to be 
in force until determined with the leave of the Court by a writing signed by the client 
or the pleader, as the case may be, and filed in Court, or until the client or the pleader 
dies, or until all proceedings in the suit are ended so far as regards the client. 


bore the signature of the vakil presenting it, but 
his name did not appear in the body the power 
is not valid. 102 I.C. 255. But a petition of 
appeal presented without a vakalatnamah has 
not been legally presented at all. 55 I.C, 271 ; 
95 I. C. 266. Objection as to the validity of 
power of attorney cannot be raised for the first 
time in appeal. 69 I.C. 36c;. Technical irregu- 
larities in vakalatnamah, effect of. See 102 I.C. 
476 = A.I.R. 1927 Lah. 522. A person alleged 
to be a lunatic may appear either by vakil or in 
person. 7 C. 242. When an appeal is dismissed 
for default a fresh vakalat is not needed to en- 
able the vakil to have the appeal reheard. 15 

A. 55, Omission or failure to obtain leave 
beforehand for signing and verifying plaint as 
plaintiff’s agent is only an irregularity. A. I. R. 
1925 Mad. 660 — 48 M.L.J. 721. 

0 . 3 , E. 2 . RECOGNIZED AGENTS.— A poli- 
tical agent appointed as the agent of the estate 
of a minor Chief is not a recognized agent. 1 1 

B. 53. A gumasta of a firm ceases to be a re- 
cognised agent when the business ceases. 5 
Beng. L.R. App. 11. But if engaged in collecting 
the assets of the firm, he is a recognised agent. 
9 Bom.Ii.C. 427. 

Clause (b).— The agent contemplated by cl. U) 
is one who has an initiative and independent 
discretion. 4 B. 416. See also 16 A. 241 (F.B . ) ; 
28 A. 135 ; 14 M.L.J. 223. A power of attorney 
authorising an agent to do all acts relating to 
the execution of the decree in favour of the prin- 
cipal is a general power of attorney and the 
agent under the power can act. 38 M. 134 = 24 


M.L.J. j£o. See also 33 I.C. 661 =-18 O.C. 372. 
Where a power of attorney does not confer the 
power to confess judgment, a pleader appointed 
by the power of attorney agent has no such 
power either. 1 Luck. C. 19 = 102 I.C. 470 = 
A.I.R. 1927 Oudh 222. Under Bombay High 
Court Rules a person holding general power of 
attorney can act. 72 I.C. 1003 = 1923 Bom. 41 
(1). See also 41 B. 40 = 18 Bom. L.R. 821 . A 
recognized agent cannot prosecute or defend a 
suit in his own name. 5 Beng. L.R. App. 1 1 ; 
12 B. 68 ; 15 W. R. 245. As to filing suit and 
signing plaint by recognized agent, sec 10 1 I.C. 
698 = A I.R. 1927 All. 514. 

0 . 3 , B. 3 (1 ).~SceR. 5. 

0 . 3 , R. 4 . — The rule was substituted by Act 
XXII of 1926, S. 2 (*). 

SCOPE of. — R ule only provides in what 
manner and till what time a pleadei should 
be appointed. 48 M. 676-49 M.L.J. 366; 92 
I.C. 300 = 1925 M. i20i. An Advocate unlike a 
pleader can be verbally appointed to act on 
behalf of his client. 4 Pat. 766 = 1926 Pat. 73 = 
92 I.C. 1 79 ; 94 I.C, 841 = 1926 Pat. 246 = 5 Pat. 
255. An Advocate acts when he files a memo- 
randum of appeal or cross objections or any 
other document in a case other than a memo- 
randum of appearance under O. 3, R. 4 ($). 4 
Rang. 249 = 08 I.C. 15 = 1926 Rang. 215. An un- 
qualified person cannot practice under cover of 
special powers of attorney from the parties. 25. 
I. C. 163 = 7 Bur. L. T. 206. Power of guardian 
ad litem to appoint for minor party. 6 L.W. 272. 
The next friend of an infant plaintiff can change- 
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[Madras] In sub-rales (1) and (2) to R. 4, substitute the words “ a document subscribed with 
his signature in his own hand ” for “ n writing signed”. 

(3) For the purposes of sub-rule (2) an application for review of judgment, an 
application under section 144 or section 152 of this Code, any appeal from any decree 
or order in the suit and any application or act for the purpose of obtaining copies of 
documents or return of documents produced or filed in the suit or of obtaining refund 
of monies paid into the Court in connection with the suit shall be deemed to be pro- 
•ceedings in the suit. 

(4) The High Court may, by general order, direct that, where the person by 
whom a pleader is appointed is unable to write his name, his mark upon the docu- 
ment appointing the pleader shall be attested by such person and in such manner as 
may be specified by the order. 

[Loc. Am.— Madra*.] Add the following as sub-rule (4) to O. 3, R. 4 : — “(4) Notwith- 
standing the termination of all proceedings in the suit so far as regards the client, the appointment of 
a pleader shall, unless otherwise provided therein or determined by the death of the client or the 
pleader or by revocation in accordance with the provisions of clause (2) of this rule, be deemed to 
authorise him to appear or to make any application or to do any act in connection with getting copies 
of documents and obtaining return of documents produced or filed in the suit or lefund of money 
paid into Court in the suit.” [Z/t view of the amendment of Rule 4 by Act XXII of 1926 this addi- 
tional rule become Superfluous Ed.~\ 

[Patna] 4. Notwithstanding anything contained in Order III, rule 4 (3) of the First 
Schedule of the Code of Civil Procedure, 1908, no advocate shall be entitled to make or do any 
appearance, application or act for any person unless he presents an appointment in writing, duly 
signed by such person or his recognised agent or by some other agent duly authorised by power of 
attorney to act in this behalf ; or unless he is instructed by an attorney or pleader duly authorised to 
act on behalf of such person. [See now Act XXII of 1926.] 

[(5) No pleader who has been engaged for the purpose of pleading only shall 
plead on behalf of any party, unless he has filed in Court a memorandum of appear- 
ance signed by himself and stating — 

(а) the names of the parties to the suit, 

(б) the name of the party for whom he appears, and 

(c) the name of the person by whom he is authorized to appear ; 

Provided that nothing in this sub-rule shall apply to any pleader engaged to 
plead on bahalf of any party by any other pleader who has been duly appointed to act 
in Court on behalf of such party.”] 1 

[Madras] Insert as cl. (6) to O. 3, R. 4, C. P. C : — 

“(6) No Government or other pleader appearing on behalf of the Secretary of State for 
India in Council, or on behalf of any public servant sued in his official capacity, shall be required to 
present any document empowering him to act.” 

5 . [S. 40 .] Any process served on the pleader of any party or left at the office or 

ordinary residence of such pleader, and whether the same 
der CrV1Ce ° f process ° n plea * is for the personal appearance of the party or not, shall be 

presumed to be duly communicated and made known to 
the party whom the pleader represents, and, unless the Court otherwise directs, shall 

his atttrney so long as he continues to act in enable a vakil to appear in an application for a 
that capacity. 28 C. 264. The acceptance of a new trial. 12 W.R. 465. Also in an application 

power of attorney must be in writing. 84 I. C. for leave to appeal to the Privy Council. 8 

318 = 1923 Lah. 402. Acceptance of vakalat- W.R. 92. As to when the duties of a pleader 
namah need not be in writing. 43 Cal. 884 = 20 terminate, see 49 Cal. 732 =35 C.L.J. 356. See 
C. W. N. 287. See also 91 I. C. 30=6 Lah. also 67 I. C. 554 = 1922 Oudh 75 ; 2 Pat. L. J. 
461 = 1 926 Lah. 32. But see contra 20 C. W. N. 259 = 41 I. C. 328. Return of plaint does 
283. The acceptance of vakalat must be not terminate authority. 67 I. C. 296 = 1922 
unconditional. 14 W.R. 7. The writing need Nag. 125. On a vakalat given in a suit 

not be dated. 26 M. 197 (199;. Where a a vakil can act in a claim case. 5 Bom. H.C. 

pleader’s name appears in a vakalat.it can be (A.C.) 83. Vakil cannot say after accepting 
accepted even after filing in Court. 3 Pat. L.T. engagement that, unless a large sum is paid to 
447 =68 I.C. 659. Where in a vakalatnamah, the him, he will not continue the conduct of the case, 
pleader’s name has been omitted by oversight, 29 C. 63. A vakalat remains in force until all 
there is no due appointment of the pleader. 37 pioceedings in the suit are closed. Application 
I.C. 103 = 12 N.L.R. 189; 36 A. 46 = 231. C. for execution are proceedings in the suit. 20 
464, But see 41 I.C. 685. A mere error can be B, 190. Withdrawal of pleader. 47 M. 819 = 47 
rectified by permitting the party to put the M. L. J. 398 (F.B.). 

name. See also 71 LC. 436 = 1923 Nag. 182 ; 55 0 , 8, R. 4 , Cl. ( 5 ). - 1 See $ Bur, L. J. 221. 

JLC. 415* A fresh vakalat is not necessary to 
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be as effectual for all purposes as if the same had been given to or served on the 
party in person. 

[Loo* Am.— Madras] At the end of rule add — 

Explanation — Service on a pleader who does not act for his client shall not raise the presump- 
tion under this rule. 

[Oudk] For “on the pleader of party” read “on a pleader who has been appointed to act for 
any party”. 

6 . [S. 41.] (i) Besides the recognized agents described in rule 2 any person 

residing within the jurisdiction of the Court may be 
gent to accept service. appointed an agent to accept service of process. 

(2) Such appointment may be special or general and shall be made by an in- 
strument in writing signed by the principal, and such in- 
strument or, if the appointment is general, a certified 
copy thereof shall be filed in Court. 

ORDER IV. 

Institution of Suits* 

1. [S.48.]( 1) Every suit shall be instituted by pre- 

senting a plaint to the Court or such officer as it appoints 
in this behalf. 

(2) Every plaint shall comply with the rules contained in Orders VI and VII,, 
so far as they are applicable. 

[Loc Am. — Allahabad] O. IV, K. 1. — I (1) Every suit shall be instituted by presenting to- 
the court or such officer as it appoints in this behalf a plaint, together with a true copy for service 
with the summons upon each defendant, unless the court for good cause shown allows time for filing 
such copies. 

(2) The court-fee chargeable for such service shall be paid in the case of suits when the 
plaint is filed and in the case of all other proceedings when the process is applied for. 

Sub-rule (2^ will be cub-rule (3), 

fOudh] I ( 1 ) Same as original sub-rule (1) of the Allahabad High Court. 

(2) To the above sub-rule (3), add the following words : — “ and, except with the permis- 
sion of the presiding officer, for reasons to be recorded, no plaint shall be admitted unless the neces- 
sary process fee has been paid into Court ”. 

2 . [S. 58 , last para.] The Court shall cause the particulars of every suit to be 

entered in a book to be kept for the purpose and called 
Register of suits. the register of civil suits. Such entries shall be number- 

ed in every year according to the order in which the plaints are admitted. 

ORDER V. 

Issue and Service of Summons. 

Issue of Summons . 

1. [S. 64.] (1) When a suit has been duly instituted a summons may be issued! 

to the defendant to appear and answer the claim on a day 
Summons. to be therein specified : 


Appointment to be in writ- 
ing and to be filed in Court. 


Suit to be commenced by 
plaint. 


0. 4, B. 1.— Presentation of plaint at residence 
of Judge after Court hours is valid. 65 I. C. 
674=1922 Nag. 167; 20 L. W. 655=821. C. 
928 ; 47 M. 312=46 M. L. J. 78. But see 7 N. 
W. P. H. C. R. 5 (contra). The placing a peti- 
tion on the table when the officer is not present, 
is not a presentation to him. 3 N. W. P. 341. 
The presentation of petition to clerk not valid. 
14 I. C. 221. But presentation to the Head 
Ministerial Officer is legal and proper where 
authorised to receive plaints. 40 I. C. 587=6 
L. W. 18. See also 40 M. L. J. 229 = 13 L. W. 
321, Presentation out of office hours. See 23 1 . 
C. 360 ; 82 I. C. 928 = 20 L. W. 655. The recep- 
tion of a plaint on a Sunday or other holidays is 
not illegal. 11 W.R. 537 ; 16 W. R. 231. District 


Court is not competent to receive the plaint which 
is to be presented to Sub-Court. 10 Bom. H. C.. 
495. A Nazir of a Court of Small Causes is not 
authorised to receive plaints. 18 W. R. 172. 
Also a karkum left in charge of a Court 
during the vacation. 6 Bom. H. C. (A. C.) 
2S4. . 

0. 5, B. l.~It is the duty of a Judge on re- 
ceiving a plaint to issue a summons on a defend- 
ant even if he is a minor. 14 C. at p. 217 ; but 
see 26 C. 267. Appearance by pleader instructed 
only to apply for an adjournment is not appear- 
ance in person or by pleader. 24 M. L. J. 235 = 
18 I. C. 360 ; 93 I. C. 517 = A. I. R. 1926 M. 971 
= 51 M. L. J. 290; 99 I. C; 717 = A, 1 . R. 1937“ 
Rang. 46 ; 4 Rang. 40®. The onus of proof 0$ 
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Court may order defendant 
or plaintiff, to appear in per- 
son. 


Provided that no such summons shall be issued when the defendant has 
appeared at the presentation of the plaint and admitted the plaintiff’s claim. 

(2) A defendant to whom a summons has been issued under sub-rule (1) may 
appear — 

{a) in person, or 

(b) by a pleader duly instructed and able to answer all material questions 
relating to the suit, or 

(c) by a pleader accompanied by some person able to answer all such questions. 

(3) Every such summons shall be signed by the Judge or such officer as he 
appoints, and shall be sealed with the seal of the Court. 

[Oudh] Q. V. — (I-A) a party shall file with his application for the issue of a summons to the- 
defendant or opposite party a printed summons form, in duplicate, one part being in the Urdu and 
the other in the Nagri character, duly filled up, except in respect of the date of appearance and of 
the summons, in a bold, clear and easily legible handwriting ; provided that — 

(а) if the party to be served is a European British subject, the party applying for the issue 
of the summons shall file a special form which shall be filled up in English, and 

( б ) the presiding officer may, in his discretion, direct that such forms in general or that 
any particular such form be filled up entirely in the office of the Court. 

2 . [S. 65 ] Every summons shall be accompanied 

to^umm°o r n S s ,atement “ by a copy of the plaint or, if so permitted, by a concise 

statement. 

3. [S. 66 ] (1) Where the Court sees reason to 

or plain tiff y to'appelf in pTr- require the personal appearance of the defendant, the 
son. summons shall order him to appear in person in Court on 

the day therein specified. 

(2) Where the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it shall make an order for such appearance. 

No party to be ordered to 4 . [S. 67 .] No party shall be ordered to appear in 

dent* wi t h in** ei tai n* Hmits. P erS0 " ™ leSS he resideS - 

(a) within the local limits of the Court’s ordinary original jurisdiction, or 

( b ) without such limits but at a place less than fifty or (where there is railway 
or steamer communication or other established public conveyance for five-sixths of the 
distance between the place where he resides and the place where the Court is situate) 
less than two hundred miles distance from the court-house. 

[Allahabad] O. V, R. 4-A. — Except as otherwise provided, in every interlocutory proceeding 
and in every proceeding after decree in the trial court, the court may, either on the application of 
any party, or of its own motion, dispense with service upon any defendant who has not appeared or 
upon any defendant who has not filed a written statement. (Added by Allahabad High Court.) 

5. [S. 68.] The Court shall determine, at the time of 

Summons to be either to i ssu j n g t h e sumrn0 ns, whether it shall be for the settlement 
settle issues or for final dis- „ , . - . . , 

posa l t of issues only, or for the final disposal of the suit ; and 

the summons shall contain a direction accordingly : 

Provided that, in every suit heard by a Court of Small Causes, the summons 
shall be for the final disposal of the suit. 

[Loc. Am. — Madras] Delete the first paragraph of rule 5 in Order V and substitute the fol- 
lowing in lieu thereof : — 

“ 5. The Court shall determine at the time of issuing the summons, whether it shall be — 

(1) for the settlement of issues only ; or (2 ) for the defendant to appear and state whether 
he contests or does not contest the claim and directing him if he contests to receive directions as to 
the date on which he has to file his written statement, the date of trial and other matters, and if he 
does not contest for final disposal of the suit at once ; or (3) for the final disposal of the suit ; and 
the summons shall contain a direction accordingly.” 

6. [S. 69.] The day for the appearance of the defendant shall be fixed with 
reference to the current business of the Court, theplace of 
of d l *ei?dant y ^ appearance , residence of the defendant and the time necessary for the 
o en aru* service of the summons ; and the day shall be so fixed as 

to allow the defendant sufficient time to enable him to appear and answer on such day. 


service is on plaintiff. 52 Cal. 433. The report 91 I. C. 71 1 = 1926 Cal. 339. 
of a peon that a summons or notice was served 0 . 5 , B. 6. — Where the time allowed is mam- 
on a person is not evidence as to service unless festly insufficient, the Appellate Court will inter- 
till person is examined and the report is proved, fere. 3 M. H. C. 167. See also 9 Bom. H. C. 138. 
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Summons to order defen- 
dant to produce documents 
relied on by him. 


On issue of summons for 
final disposal, defendant to be 
directed to produce his wit- 
nesses. 


7. [S. 70.] The summons to appear and answer shall 
order the defendant to produce all documents in his pos- 
session or power upon which he intends to rely in support 
of his case. 

8. [S. 71] Where the summons is for the final dis- 
posal of the suit, it shall also direct the defendant to pro- 
duce, on the day fixed for his appearance, all witnesses 
upon whose evidence he intends to rely in support of 
his case. 


Service of Summons . 


9. [S. 72 ] (x) Where the defendant resides within the jurisdiction of the Court 
in which the suit is instituted, or has an agent resident 
Delivery or transmission of W1 * t { 1 j n that jurisdiction who is empowered to accept the 

service of the summons, the summons shall, unless the 
Court otherwise directs, be delivered or sent to the proper officer to be served by him 
or one of his subordinates. 


( 2 ) The proper officer may be an officer of a Court other than that in which the 
suit is instituted, and, where he is such an officer, the summons may be sent to him 
by post or in such other manner as the Court may direct. 


10. [S. 73.] Service of the summons shall be made by delivering or tendering a 
copy thereof signed by the Judge or such officer as he ap- 
e of service. points in this behalf, and sealed with the seal of the Court. 


[Loc. Am. — Lahore] To Rule 10 of Order V the following proviso should be added : — 
“ Provided that in any case if the plaintiff so wishes, the Court may attempt to serve the summons in 
the first instance by registered post instead of in the mode of service laid down in this rule and pro- 
vided always that should the defendant not appear in answer to the summons so issued, the Court 
shall have service effected in accordance with the provisions of this order.” 


Service on several defen- 
dants. 


11. [S. 74 ] Save as otherwise prescribed, where there 
are more defendants than one, service of the summons 
shall be made on each defendant. 


Service to be on defendant 
in person when practicable or 
on his agent. 

13. [S. 76.] (0 In a 

Service on agent by whom 
defendant carries on business. 


12. [S. 75] Wherever it is practicable, service shall 
be made on the defendant in person, unless he has an 
agent empowered to accept service, in which case service 
on such agent shall be sufficient, 
suit relating to any business or work against a person who 
does not reside within the local limits of the jurisdiction 
of the Court from which the summons is issued, service on 
any manager or agent, who, at the time of service, 


0. 5, R. 9. — Residence is not synonymous 
with ownership for purposes of the service of 
summons. 38 Cal. 394. In mofussil Courts the 
“proper officer” is the Nazir. 13 B. 500. A 
special bailiff cannot be sent to serve a civil 
process in foreign territory. 2 B. L. R. (A. C.) 
59- 

0. 5, R. 10. — Service is complete when it is 
tendered to the witness and his refusal to sign the 
original makes no difference. 39 Mad. 561*28 
M. L. J. 505 ; 38 I. C. 545 13 N. L. R. 46. See 

also 46 1. C. .277. Order by Court to deposit 
process fees and postal charges — Dismissal of 
suit for failure to comply with order not legal. 
9 Lah. L. J. 96 = 99 I. C. 909 = A. I. R. 1927 Lah. 
157. Punj. proviso : — Service of summons by 
registered post — Non-appearance — Procedure. 
101 I. C. 615 = 28 Punj. L. K. 300 = A. I. R. 1927 
Lah. 376. Need for copy of plaint accompanying 
summons. ( Ibid .) 

0, d, B. 11.— When one of the defendants is 
a minor, summons should be served on his guar- 


dian. 26 C. at p. 273. But see 14 C. at p. 217. 

0. 5, R. 12. — Defendant at first residing in 
British India, residing outside British India at 
the time of suit — Service should be effected by 
affixing the summons to his last known place of 
residence in British India and by registered 
post. 32 I. C. 820. Service of summons on the 
chela of a person is not valid. 57 I. C. 568 = 23 
O. C. 104. Service on a pardanashin lady, affix- 
ing a copy of summons at her residence, if 
sufficient service. 57 I. C. 594. Pardanashin lady 
— Service of summons on husband is not proper 
service. 4 Pat. L. T. 89 = 72 I. C. 910. Summons 
addressed to B can be refused by A . But if A 
poses as B and knows that it is intended for him 
then it is sufficient notice if the summons is 
served on A. 3 Rang. 515=93 I. C. 91=1926 
Rang. 73. 

0. 5, R. 18. — £ub-rule ( 2 ) follows the ruling in 
7 Bom. H. C. (O. C.) 97. This rule is contrpl* 
led by R. 3 of O. XX3&L tp C. 267. This rule 
and K. 2 of O. HI are to be read together. 4 B. 
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personally carries on such business or work for such person within such limits* shall be 
deemed good service. 

(2) For the purpose of this rule the master of a ship shall be deemed to be the 
agent of the owner or charterer. 


14. [S. 77.] Where in 

Service on agent in charge 
in suits for immovable pro- 
perty. 


Where service may be on 
male member of defendant’s 
family. 

who is residing with him. 


a suit to obtain relief respecting* or compensation for wrong 
to immovable property, service cannot be made on the 
defendant in person, and the defendant has no agent 
empowered to accept the service, it may be made on any 
agent of the defendant in charge of the property. 

15. [S. 78.] Where in any suit the defendant cannot 
be found and has no agent empowered to accept service 
of the summons on his behalf, service may be made on 
any adult male member of the family of the defendant 


Explanation . — A servant is not a member of the family within the meaning of 
this rule. 


[Loc. Am..] [Madras.] In R. r5 of O. V delete the words “ the defendant cannot be found” 
and in lieu thereof tnsert the words “ the defendant is absent ” . 

[Oudh.] O. V, R. 15. In Oudh for the words “where in .... found ”, substitute* Where a 
summons has been issued to a defendant on the institution of a suit and he is absent from the address 
stated in the summons ’. 


Person served 
knowledgment. 


to sign ac- 


16. [S. 79:] Where the serving officer delivers or tenders a copy of the summons 
to the defendant personally, or to an agent or other per- 
son on bis behalf, he shall require the signature of the 
person to whom the copy is so delivered or tendered to an 

acknowledgment of service endorsed on the original summons. 

17. [S. 80.] Where the defendant or his agent or such other person as aforesaid 
refuses to sign the acknowledgment, or where the serving 
officer, after using all due and reasonable diligence, can- 
not find the defendant, and there is no agent empowered 
to accept service of the summons on his behalf, nor any 


Procedure when defendant 
refuses to accept service, or 
cannot be found. 


416. Service on agent — When valid. 43 C. L. J. 
576 = 97 I. C. 286 = 1926 Cal. 1030. 

0. 6, R. 15. — Pardanashin lady comes under 
the expression “ cannot be found ” under O. 5, 
Rr. 15 and 17. 4 Pat. L. T. 89 = 72 I. C. 910. 
Service made on brother and no attempt made 
to effect personal service is not proper service. 
9 I. C. 763 = 9 M. L. T. 358. Service of sum- 
mons on paternal uncle of defendant when proper. 

35 All. 556. “Adult,” meaning of see 34 Cal. 787. 
Service on son when sufficient to bind father. 

36 C. W. N. 359 — 35 C. L. J. 203 = 68 I.C. 991. 

0 . 5, R. 16. — Service is not proper when no 

signature or mark of the defendant is affixed on 
the original summons on the ground that he 
could not write. 8 Bom. L. R. 584. 

0. 5, R. 17. — The provisions as to service of 
process in the Code must be strictly observed, 
39 I. C. 544. For serving summons upon the 
defendant, proper enquiries and real and substan- 
tial effort should be made as to when and where 
the defendant is likely to be found. 23 C. L. J. 
183 = 43 C. 447. See also 50 I. C. 566. Affixing a 
copy of summons on the outer door is sufficient 
service, if the defendant is absent and it is not 
known when he would return, 21 M. L. J. 978 = 
12 I. C. 420. Summons returned by the serving 
officer because the defendant was not in the 
village, cannot be said to have been duly served, 
(1914) M< W. N. 79 = 22 I. C. 498. Fixation of 
summons on door when a person is temporarily 
away and is traceable is no service on him. 32 

35 


I. C. 826 ; (24 A. 302). As to how the Court is 
to act on a return under this rule, see R. 19. See 
7 Bom. L. R. 159. See also 43 I. C. 632. As to 
modes of service of summons, see 99 P. R. 1918 
= 48 I. C. 28. 

CANNOT FIND.— The question whether serv- 
ing officer “ cannot find ” the defendant must be 
determined with reference to the circumstances 
of each case. 21 M. 324. See also 26 C. at p. 102. 
“ Due and reasonable diligence See 91 I. C. 
965 = 1926 Cal, 327. 

ORDINARILY RESIDES. — It is necessary that 
the defendant should be residing in the house in 
such a manner as to make it probable that know- 
ledge of the service of the summons will reach 
him. 5 M. H.C. 101; 21 W. R. 242. See also 41 
I. C. 1S1. 

Affidavit of Service. — An affidavit in sup- 
port of service of a summons under this rule 
should show that proper efforts have been made 
to find out when and where the defendant is like- 
ly to be found. 19 C. 201. See also 20 I C. 318 
= 11 A. L. J. 540. 

AFFIX a Copy. — Where there is no affixture, 
there is no proper service. 16 B. 117. For illus- 
trative cases, see 21 M. at p. 421; 10 B f at p. 204; 
21 B. 223. See also 24 A. 302 and 8 M. L. J. 
14 ; 30 B. 623 ; 20 C. 358. All available steps to 
effect personal service should be taken before 
resort is had to the provisions of O. 5, R. 17. 5* 
Cal. 179=88 I. C- 508*. Affixture on outer door* 
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other person on whom service can be made, the serving officer shall affix a copy of the 
summons on the outer door or some other conspicuous part of the house in which the 
defendant ordinarily resides or carries on business or personally works for gain, and 
shall then return the original to the Court from which it was issued, with a report 
endorsed thereon or annexed thereto stating that he has so affixed the copy, the cir- 
cumstances under which he did so, and the name and address of the person (if any) 
by whom the house was identified and in whose presence the copy was affixed. 

18. [S. 81.] The serving officer shall, in all cases in which the summons has 

been served under rule 16, endorse or annex, or cause to 
Endorsement of time and k e en( j orse d or annexed, on or to the original summons, a 
manner o service. return stating the time when and the manner in which the 

summons was served, and the name and address of the person (if any) identifying the 
person served and witnessing the delivery or tender of the summons. 

19. [S. 82, para. 1.] Where a summons is returned under rule 17, the Court 

shall, if the return under that rule has not been verified by 
Examination of serving ^ affidavit of the serving officer, and may, if it has been 
officer * so verified, examine the serving officer on oath, or cause 

him to be so examined by another Court, touching his proceedings, and may make 
such further inquiry in the matter as it thinks fit ; and shall either declare that the 
summons has been duly served or order such service as it thinks fit. 


20. [S. 82, para. 2 ] ( i) Where the Court is satisfied that there is reason to 

believe that the defendant is keeping out of the way for 
Substituted service. the purpose of avoiding service, or that for any other 

reason the summons cannot be served in the ordinary way, 
the court shall order the summons to be served by affixing a copy thereof in some con- 
spicuous place in the Court-house, and also upon some conspicuous part of the house 
(if any) in which the defendant is known to have last resided or carried on business 
or personally worked for gain, or in such other manner as the Court thinks fit. 


(Loo. Am.) [Oudh.] O. V, K. 20- A.— (1) Where the defendant resides in British India outside 
the province of Oudh or within the limits of headquarters town of a district in that province, a sum- 
mons may be served on him by registered post, and in this case, where an acknowledgment purport- 
ing to be signed by the defendant or an endorsement by a postal servant that the defendant refused 
service has been received, the process shall, unless the contrary is proved, be deemed to have been 
served. 

(2) Where the registered address of the defendant or opposite party , as defined in 0.8, 
R. 11, is within the limits of a headquarters town or of a municipality of India (including Burma) or 
Ceylon, a notice, summons or other process may be served on him at that address by registered post 
and such service shall be deemed to be as effectual as if the notice or process had been personally 
served. [Added by Oudh Chief Court.]. 

[S. 83.] (2) Service substituted by order of the 

Effect of substituted service. Court shall be as effectual as if it had been made on the 

defendant personally. 

Where service substituted, [S. 84.] (3) Where service is substituted by order of 

time for appearance to be the Court, the Court shall fix such time for the appearance 
fixed * of the defendant as the case may require. 


of house whether good service. 22 L. W. 423 = 49 
M* L. J. 445 = 1926 Mad. 31. 

AGENT. — Is not invariably entitled to refuse 
summons. 23 N. L. R. 166. 

0 . 6, R. 18 .— The report of the Nazir is not 
enough. 12 W. R. 365. The Court is not bound 
by the return. It is not evidence of the service, 
7 C. 34 ; 10 W. R. 3. 

0 . 5 , R. 10 . — There must be striot compliance 
with the rule as to propriety of service in cases 
Where the service is the basis of the plea of con- 
structive res judicata. 39 M. L. T. ' 34 = 103 I. 
C. 822 = 26 L. W. 481= A. I. R. 1927 Mad. 813. 

0. 8, R. 00 . — Substituted service when to be 
ordered, 69 I. C. 467 = 48 I. C. 304. Affixing of 


summons on outer door is not sufficient service, 29 
I.C. 26. Copy attached to tree near house if suffi- 
cient. 69 I.C. 549 = 1923 Nag. 13. When substitu- 
ted service is ordered, a sufficient time ought to 
be given for notice of the fact to reach the defen- 
dant, wherever he may be. 2 B. 449. The mode 
of substituted service must be settled according 
to the circumstances of each case, io B. at p. 
205. 

PROCEDURE. — Granting of order for substi- 
tuted service is at the discretion of the trial court. 
Appellate Court will not Interfere with such dis- 
cretion. 102 I. C. 243 = A.I. R. 1927 Mad. 507 *» 
52 M. L- J. 472. 
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21. [S. 85, para. 1.] 

Service of summons where 
defendant resides within juris- 
diction of another Court. 


A summons may be sent by the Court by which it is issued,, 
whether within or without the province, either by one of 
its officers or by post to any Court (not being the High 
Court) having jurisdiction in the place where the defen- 
dant resides. 


(Loc. Am.) [Rangoon.] In order V, the following shall be inserted as Rule 2i*A “ 21-A. 
When any summons is sent for service by a Court to any Court situated beyond the limits of Burma, it 
shall, unless it is written in English, be accompanied by a translation in English or in the language 
of the locality in which it is to be served.” 


22. [S. 86 ] Where a summons issued by any Court established beyond the 

limits of the towns of Calcutta, Madras, Bombay, and 

towns'and Rangoon" of^sum^ Ran S oon is to £ e served within such limits * il , shali 
mons issued by Courts outside. be sent t0 Court of Small Causes within whose juris- 
diction it is to be served. 


(Loc. Am.) [Bombay.] The following proviso be added to O. V, R. 22 : — 

“ Provided that where any such summons is to be served within the limits of the towm of 
Bombay, it may be addressed to the defendant at the place within such limits where he is residing 
and may be sent to him by the Court by Post registered for acknowledgment. An acknowledgment 
purporting to be signed by the defendant or an endorsement by a postal servant that the defendant 
refused service shall be deemed by the Court issuing the summons to be prtma facte proof of service. 
In all other cases the Court shall hold such enquiry as it thinks fit and either declare the summons 
to have been duly served or order such further service as may in its opinion be necessary. ” 

23. [S. 85, para. 2.] The Court to which a summons is sent under rule 21 or 

rule 22 shall, upon receipt thereof, proceed as if it had 
mons Ts sen t° Urt t0 whlch Sum * been issued by such Court and shall then return the sum- 
mons to the Court of issue, together with the record (if 
any) of its proceedings with regard thereto. 


(Loc. Am.) [Rangoon.] The following shall be added to O. V, as R. 23-A ; — 

“ 23. ( 1 ) Before re-transmitting a summons received from another Court for service, the- 

Court shall either take down the deposition of peon serving the summons as to the time when and 
the manner in which the summons was served, or cause the peon to make an affidavit before the 
bailiff if the bailiff has been empowered to administer oaths, and shall transmit the same, together 
with the summons , to the Court whence the summons originally issued. 

“ (2) In the case of process received from India and Upper Burma if the person on whom 
the summons is to be served is not personally known to the process-server an affidavit or deposition 
by the person who pointed out to the process-server the said person or his ordinary residence or place 
of business shall also be attached to the summons. • 


“ (3) When a process is forwarded for service by one Court in Lower Burma to another 
Court in Lower Burma and when the person on whom the process is to be served is not personally 
known to the process-server, the case in connection with which the process was issued shall not be 
heard ex parte without an affidavit or deposition of some person w’ho pointed out to the process- 
server the person to be served or his ordinary residence. The onus shall be upon the person at 
whose instance the summons is issued, either himself or by an agent, to point out to the process- 
server the person on whom the process is to be served or his ordinary residence or place of business. 

“ (4) When the summons has been returned by the process-server under rule 17, a declara- 
tion of due service or of failure to serve shall be recorded in Form (Civil) 46, and sent with the 
summons to the Court by which it w’as issued.” 

24. [S*. 87 and 88 ] Where the defendant is confined in a prison, the summons 

Service on defendant in shall be delivered or sent by post or otherwise to the officer 
prison. j n charge of the prison for service on the defendant. 


25. [S. 89.] Where 

Service where defendant 
resides out of British India and 
has no agent. 

where the Court is situate. 


the defendant resides out of British India and has no agent 
in British India empowered to accept service, the sum- 
mons shall be addressed to the defendant at the place 
where he is residing and sent to him by post, if there is 
postal communication between such place and the place 


0. 5, R. 21. — Service outside jurisdiction can 
only be done by an officer of the Court, with an 
order from a Court having jurisdiction over the 
place where he resides. 3 Rang. 239 = 89 I.C. 
870 = A. I. R. 1925 Rang. 325. 


0. 5, R. 24 . — The Court shall take judicial 
notice of the signature of the jailor on the return 
4 B. L. R. O. C.51. 

0. 5, R. 2ft. — A summons cannot be sent by 
post to any place to which Utters are not regis- 
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(loc. Am.) [iuara«.] Substitute the following for Rule 25 in Order V 25. Where the 
defendant resides out of British India and has no agent in British India empowered to accept service, 
the summons may be addressed to the defendant at the place where he is residing and sent to him by 
post, if there is postal communication between such place and the place where the Court is situate : 

“ Provided that if by any arrangement between the Local Government of the province in 
which the Court issuing the summons is situate and the Government of the foreign territory in which 
the defendant resides, the summons can be served by an officer of the Government of such territory, 
the summons may be sent to such officer in such manner as by the said arrangement may have been 
agreed upon.” 

[Allahabad.] O. V., R. 25-A. When the defendant resides in British India but outside the 
limits of the United Provinces of Agra and Oudh, the Court may, in addition to or in substitution 
for any other mode of service, send the summons by post to the defendant at the place where he is 
residing or carrying on business. An acknowledgment purporting to be signed by the defendant, or 
an endorsement by a postal servant that the defendant refused service, may be deemed by the Court 
issuing the summons to be prima fa:ir proof of service. (Added by Allahabad High Court.) 

Service in foreign teritory 

through Political Agent or [26. S. 90 ] Where — 


(rr) in the exercise of any foreign jurisdiction vested in His Majesty or in the 
Governor-General in Council, a Political Agent has been appointed, or a Court has been 
established or continued, with power to serve a summons issued by a Court under this 
Code in any foreign territory in which the defendant resides, or 

1 [ (6) the Governor-General in Council has, by notification in the Gazette of 
India % declared, in respect of any Court situate in any such territory and not estab- 
lished or continued in the exercise of any such jurisdiction as aforesaid, that service by 
such Court of any summons issued by a Court under this Code shall be deemed to be 
valid service,] 

the summons may be sent to such Political Agent or Court, by post or otherwise, for 
the purpose of being served upon the defendant ; and, if the Political Agent or. Court 
returns the summons with an endorsement signed by such Political Agent or by the 
Judge or other officer of the Court that the summons has been served on the defendant 
in manner hereinbefore directed, such endorsement shall be deemed to be evidence of 
service. 

[Madras .] Substitute the following for R. 26, O. V : — 

“ 26 . Where— 

(a) in the exercise of any foreign jurisdiction vested in His Majesty or in the Governor- 
Service in foreign territory General in Council, a Political Agent has been appointed, or a Court 
through Political. Agent or has been established or continued, with power to serve a summons 
Court or by special arrange- issued by a Court under this Code in any foreign territory in which 
ment * the defendant resdies, or 

(b) the Governor-General in Council has, by notification in the Gazette of India , declared in 
respect of any Court situate in any such territory and not established or continued in the exercise of 
any such jurisdiction as aforesaid, that service by such Court of any summons issued by a Court 
under this Code shall be deemed to be valid service, or 

(e) by any arrangement between the Local Government of the Province in which the Court 
issuing the summons is situate and the Government of the foreign territory in which the defendant 
resides, the sammons can be served by an officer of the Government of such territory. 

the sammons may be sent to such Political Agent or Court, or in such manner as may have 
been agreed upon to the proper officer of the Government of the foreign territory by post or otherwise, 
for the purpose of being served upon the defendant ; and, if the summons is returned with an 
endorsement signed by such Political Agent or by the Judge or other officer of the Court or by the 
officer of the Government of the foreign territory that the summons has been served on the defend- 
ant in manner hereinbefore directed, such endorsemnt shall be deemed to be evidence of 
service.” 


tered by a post officer. 2 B. L. R. (A. C.) 59. 
The summons should be sent by post under a 
registered cover. 15 W. R. 31. A person refus- 
ing a registered letter cannot afterwards plead 
ignorance of its contents. 16 W* R 223 ; but 
set 18 B. 606. See also 23 A. 99. See also 35 B. 
2I3«I3 Bom. L. R. 323**1 I. C, 351. 

1 Rule 26 (6) substituted for ** The Governor- 


General in Council has, by notification in the 
Gazette of India, declared that any summons so 
issued may be served by any Court situate in 
any such territory and not established or con- 
tinued in the exercise of any such jurisdiction 
as aforesaid ” by S. 2 and Sch. I of Act XVII of 
*9M- 
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27, [S. 422.] Wheref the defendant is a public officer (not belonging to His 
1 ... _ lf ^ Majesty’s military [naval or air] 1 forces or His Majesty’s 

or o r n V1 s C t rv 0 am C of ra P Uway °co" Indian Marine Service), or is the servant of a railway 
pany or local authority. company or local authority, the Court may, if it appears 

to it that the summons may be most conveniently so 
served, send it for service on the defendant to the head of the office in which he is 
employed, together with a copy to be retained by the defendant. 


[Allahabad.] To O. V, R. 27, add the following as note 1 and note 2 

“ 1 . A list of heads of offices to whom summonses shall be sent for service on the servants- 
of Railway Companies working in whole or in part in these provinces is given in appendix (2) of the 
General Rules (Civil) of 1911, 

2 . In every case where a Court sees fit to issue a summons direct to any public servant other 
than a soldier under Order XVI, simultaneously with the issue of the summons, notice shall be sent 
to the head of the office in which the person concerned is employed, in order that arrangements may 
be made for the performance of the duties of such person. 

Illustration . — If the Court sees fit to issue a summons to a kanungo or patwari it shall inform 
the Collector of the district, and if to a Sub- Registrar it shall inform the District Registrar to whom 
the sub-Registrar is subordinate.” 

[Madras.] In O. V, R. 27 after the words “ send it ” insert the words “ by registered post 
prepaid for acknowledgment.” 


28. [S. 468 ] 

Service on soldiers. 


Where the defendant is a soldier [or airman ] 1 the Court shall 
send the summons for service to his commanding officer 
together with a copy to be retained by the defendant. 


[Madras.] In O. V, R. 28 after the words “ shall send ” insert the words “ by registered post 
prepaid for acknowledgment.” 

[Allahabad.] 28 ( 1 ) Service on Soldiers. Where the defendant is a soldier, the Court shall 
send the summons for service to his Commanding Officer together with a copy to be retained by the 
defendant. 


(2) Where the address of such Commanding Officer is not known the court may apply to the 
officer commanding the station in which the defendant was serving when the cause of action arose to 
supply the address, in the manner prescribed in sub-rule (4) of this rule. 

(3) Where the defendant is an officer of His Majesty’s military forces, wherever it is practi- 
cable service shall be made on the defendant in person. 

(4) Where such defendant resides outside the jurisdiction of the court in which the suit is 
instituted, or outside British India, the court may apply over the seal and signature of the court to 
the officer commanding the station in which the defendant was residing when the cause of action 
arose, for the address of such defendant, and the officer commanding to whom such application is 
made shall supply the address of the defendant or all such information that it is in his power to give, 
as may lead to the discovery of his address. 

Where personal service is not practicable, the Court shall issue the summons to the defendant 
at the address so supplied by registered post. 

Ovdh : 28 . (a) Where the defendant is an officer in His Majesty’s military, naval or air 
forces, the Court .‘•hall send the summons direct to him for service together with a copy to be retained 
by him. 

(b) (Same as 28 (1) of Allahabad High Court). 


29. [S. 468 ] ( 1 ) Where a summons is delivered or sent to any person of service 

under rule 24 , rule 27 or rule 28 , such person shall be 
bound to serve it, if possible, and to return it under his 
signature, with the written acknowledgment of the de- 
fendant, and such signature shall be deemed to be evi- 


Duty of person to whom 
summons is delivered or sent 
for service. 


dence of service. 


( 2 ) Where from any cause service is impossible, the summons shall be returned 
to the Court with a full statement of such cause and of the steps taken to procure 
service, and such statement shall be deemed to be evidence of non-service. 

[Madras.] Insert as R. 29-A, to O. V, R. 29 : — 

“ 29 -A. Notwithstanding anything contained in the foregoing rules, where the defendant is a 
public officer (npt belonging to His Majesty’s military or naval forces or His Majesty’s Indian 


B x. 27 and 28 .— inserted by Act X of 1927. 

0. 5, p. £9.— The commanding officer must 
serve the summons, jo M. 319, although the de- 
fendant is entitled to the privilege ghen by 


S. 144 of the Army Act, 1882. 11 M. 475. The 

words “such signature shall be deemed lobe 
evidence of sen ice ” give effect to the ruling in 
11 B. L. R. Ap. 43. 
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marine service) sued in his official .capacity, service of summons shall be made by sending a copy of 
the summons to the defendant by registered post prepaid for acknowledgment together with 
the original summons, which the defendant shall Sign and return to the Court which issued the 
summons.” 

30. [S. 91.] ( t) The Court may, notwithstanding anything hereinbefore con- 

, , . . r tained, substitute for a summons a letter signed by the 

ub ®!J utlon ° cttcr or Judge or such officer as he may appoint in this behalf, 
where the defendant is, in the opinion of the Court, of a 
rank entitling him to such mark of consideration. 

(2) A letter substituted under sub-rule (1) shall contain all the particulars re- 
quired to be stated in a summons, and, subject to the provisions of sub-rule (3), shall 
be treated in all respects as a summons. 

[S. 92.] (3) A letter so substituted may be sent to the defendant by post or by 
a special messenger selected by the Court, or in any other manner which the Court 
thinks fit ; and, where the defendant has an agent empowered to accept service, the 
letter may be delivered or sent to such agent. 

[Allahabad.] To O. V, add the following as Rr. 31 and 32 : — 

“ 81 . An application for the issue of a summons for a party or a witness shall be made in the 
•form prescribed for the purpose. No other forms shall be received by the Court.” 

“ 82 . Ordinarily every process, except those that are to be served on Europeans, shall be 
•written in the Court vernacular. But where a process is sent for execution to the Court of a district 
•where a different language Is in ordinary use, it shall be written in English and shall be accompanied 
by a letter in English requesting its execution. 

In cases where the return of service is in a language different from that of the district from 
which it is issued, it shall be accompanied by an English translation.” 

* ORDER VI. 


Pleadings Generally. 

1 . “ Pleading ” shall mean plaint or written state- 

Pleading. ment. 

2. [CIS. 114] Every pleading shall contain, and contain only, a statement in 

a concise form of the material facts on which the party 

Pleading to state material pleading relies for his claim or defence, as the case may 
facts and not evidence. T u -j u , . , ’ . u / 

be, but not the evidence by which they are to be proved, 
and shall, when necessary, be divided into paragraphs, numbered consecutively. Dates, 
-sums and numbers shall be expressed in figures. 

3. The forms in Appendix A when applicable, and where they are not applicable 

forms of the like character, as nearly as may be, shall be 

Forms of pleading. used for aU pleadings . 

4. In all cases in which the party pleading relies on any misrepresentation, 

fraud, breach of trust, wilful default, or undue influence, 
«ecwsar UlarS t0 eglvenw ere and in all other cases in which particulars may be neces- 
sary beyond such as are exemplified in the forms afore- 
said, particulars (with dates and items if necessary) shall be stated in the pleading. 


0 . 6, R. 1 . — Pleadings in Indian Courts must 
mot be construed with the same strictness as in 
English Courts. 6 A. 406. They must be very 
liberally construed. 5 C. L. J. 25. 

0 . 0 B. 2 . — As to frame of plaint in collision 
cases, see 25 C. W. N.5I9 = 34 C. L. J. 178. 

‘ essentials of Plaint ’.—What it should 
contain. 22 C. L. J. 254 — 20 C, W. N. 310. 
The object of pleadings is to bring the parties to 
an issue. 14 M. L. T. 117 = 25 M. L. J. 329. 
Inconsistent pleas are not prohibited. A. I. R. 
1925 Oudh 120 = 27 O. C. 175 *= 1 O. W. N. 248. 
Pleas and facts constituting them should be 
clearly expressed. 6 P. L. T. 465 = A. I. R. 1925 
Pat. 168. Pleadings are confined to facts and a 


point of law need not be raised in the pleadings. 
92 I. C. 926 =» 1926 Nag. 265. 

0. 6, R. 8. — Evidence has no place in pleading. 
3 Pat. L. R. 36 = A. I. R. 1925 Pat. 410. 

0 . 6, E. 4 . — In an action for damages for 
injury done, the nature of the injury ought to be 
set out. 13 W. R. 246 ; 10 Bom H. C. 182. In 
a suit for money advanced, defendant pleading 
illegality of contract must clearly plead and 
prove illegality. 3 Rang. 275= A. I. R. 1925 Rang. 
275 [23 M. 227, (P. C.), foil.]. A custom should 
be specifically pleaded and all the essential requi- 
sites to its validity and binding effect should be 
proved, 66 I. C. 640 = 34 C. L. J. 319. A plea of 
a special nature must be distinctly pleaded and 
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5. A further and better statement of the nature of the claim or defence, or 

further and better particulars of any matter stated in any 
m ent^or particular *. ttCT State P lead5n «. may in a11 cases be ordered, upon such terms, 

as to costs and otherwise, as may be just. 

6 . Any condition precedent, the performance or occurrence of which is intended 

to be contested, shall be distinctly specified in his plead- 
Condition precedent. ing ^ ^ p ] a j n tiff or defendant, as the case may be ; and, 

subject thereto, an averment of the performance or occurrence of all conditions prece- 
dent necessary for the case of the plaintiff or defendant shall be implied in his plead- 


7. No pleading shall, except by way of amendment, raise any new ground of 
claim or contain any allegation of fact inconsistent with 
Departure. the p rev i 0us pleadings of the party pleading the same. 


8. Where a contract is alleged in any pleading, a bare denial of the same by the 
opposite party shall be construed only as a denial in fact 
Denial of contract. 0 f t j ie ex p ress contract alleged or of the matters of fact 

from which the same may be implied, and not as a denial of the legality or sufficiency 
in law of such contract. 


9/ Wherever the contents of any document are material, it shall be sufficient in 


Effect of document to be 
stated. 


any pleading to state the effect thereof as briefly as pos- 
sible, without setting out the whole or any part thereof, 
unless the precise words of the document or any part 


thereof are material. 


10. Wherever it is material to allege malice, fraudulent intention, knowledge or 
other condition of the mind of any person, it shall be suffi- 
Malice, knowledge, etc. cient to allege the same as a fact without setting out the 

circumstances from which the same is to be inferred. 


made the subject of a distinct issue. 25 I. C. 
729 = 18 C. \V. N. 622. A pleading charging 
fraud must set forth particulars, and general 
allegations, however strong the words may be, 
cannot be noticed. 15 C. 533 (P-C.) ; 23 C.W.N. 
1045 = 31 C. L. J. 3 ; 35 I. C. 339 =20 C. W. Nr. 
819 ; 35 I. C. 284 = 20 C. W. N. 638 ; 20 I. C. 
753 ; 02 I. C. 322 = 1926 Lah. 96 ; 40 C. 898 ; 2 
Pat. L. T. 528 = 6 P. L. J. 373 (F. B.) ; 58 I. C. 
317 ; 46 I. C. 342 ; 30 I. C. 20=8 L. B. K. 185. 
Points as to fraud or forgery shall be specifical- 
ly pleaded. 25 A. L. J. 20 = 38 M. L J. 3 (P.C.) 
= 31 C. W. N. 538 (P. C.) ; 97 I. C. 543 = 1926 
P. C. 109. Fraud of one kind alleged— Relief on 
another ground cannot be given. 34 C.L.J. 529 = 
26 C. W. N. 177. See also 24 C. W. N 662 = 30 
C. L. J. 475. Charges of fraud and collusion 
must be proved by those who make them by 
established facts or inferences legitimately drawn 
from those facts taken together as a whole. 29 

I. C. 482 ; 45 M. L. J. 363 = 39 C. L. J. 165 = 
A. I. R. 1923 P. C. 73 (P. C.). Suit for money 
advanced— Defendant pleading illegality of con- 
tract — Defendant must clearly plead and prove 
illegality, 92 I. C. 270 = A. K R. 1925 Rang. 275- 
Coercion, undue influence, fraud and misrepre- 
sentation are all separate categories in law. 
General allegations, however strong, are insuffi- 
cient even to an averment of fraud of which any 
Court ought to take notice. 30 Bom. 441 *=42 I. A. 
*35 (P* C.) ; (15 I* A. 119, Ref.). Where fraud 
or coercion Is alleged, it must be supported by 


particulars. 39 Bom. 149. New case of fraud 
must not be allowed to be set up on appeal. 26 
Bom. L. R. 622. Plea of estoppel should pre- 
ferably be raised and issue framed. 1926 Mad. 
1052 =96 I. C. 915 (2). Special damage— Parti- 
culars to be given. 91 I. C. 728 = 1926 Cal. 549. 

0. 8, R. 5. — If averments in a plaint are not 
precise, the defendant can apply for particulars. 
Failure to do so operates as estoppel in second 
appeal. 1 Pat. L. T. 34 = 52 I. C. 964. 

0. 6, R. 6. — Scope of contract — Condition pre- 
cedent — Specific plea necessary. 94 I. C. 304 = 
1926 Lah. 318. 

0 . 6, R. 7 .— A plaintiff must be limited to the 
case which he puts forward in his plaint. 54 I. C. 
43 The Court can ignore subsequent pleadings. 
57 I. C. 684. An amendment of plaint should 
not be allowed where the object is to get round 
the effect of some admissions made by the plain- 
tiff himself. 80 I. C. 355 (2). An alternative plea 
not raised in trial court cannot be allowed to be 
set up on appeal. 8 L. R. 156 (Rev.). 

0 . 6, B. 8. = Plea of want of consideration can 
be raised even when execution of the document 
is denied. 4 Bur. L T. 24 = 9 I.C, 469 ; 5 C. 684; 
13 M. 549 ; 18 A. 125. 

0. 6, R. 10.— Allegations of fraud iriust be 
taken in the pleadings and must not be allowed 
to be made at a later stage of the suit. 34 I. C. 

= (1916) 1 M. W. N. 180 i 15 C« 533 (P. C.). 
Mere want of diligence is not fraud. 61 I. C. 8*3 
= 2 Pat. L. T. 401 = 1921 Pat. A. C. C. 181, 
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11. Wherever it fo material to allege ^notice to any person of any fact, matter or 

thing, it shall be sufficient to allege such notice as a fact* 

. Notice. unless the form or the precise terms of such notice, or the 

circumstances from which such notice is to be inferred, are material. 

12. Whenever any contract or any relation between any persons is to be implied 

from a series of letters or conversations or otherwise from 
Implied contract, or rela- a num fc>er of circumstances, it shall be sufficient to allege 
don * such contract or relation as a fact, and to refer generally 

to such letters, conversations or circumstances without setting them out in detail. And 
if in such case the person so pleading desires to rely in the alternative upon more con- 
tracts or relations than one as to be implied from such circumstances, he may state the 
same in the alternative. 

13. Neither party need in any pleading allege any matter of fact which the law 

presumes in his favour or as to which the burden of proof 
Presumptions of law. lies upon the other side unless the same has first been 

specifically denied ( e.g consideration for a bill of exchange where the plaintiff sues 
only on the bill and not for the consideration as a substantive ground of claim). 

14. [S. 51.] Every pleading shall be signed by the party and his pleader (if any): 

Provided that where a party pleading is, by reason of 
Pleading to be signed. absence or for other good cause, unable to sign the plead- 

ing, it may be signed by any person duly authorized by him to sign the same or to 
sue or defend on his behalf. 

15. [Ss. 51 and 52 ] (i) Save as otherwise provided by any law for the time 

being in force, every pleading shall be verified at the foot 
Verification of pleadings. by par ty or by one of the parties pleading or by some 
other person proved to the satisfaction of the Court to be acquainted with the facts 
of the case. 


0 . 6, B. 13 . — See 99 I. C.538 = A. I. R. 1927 
Lah. 83. 

0 . 6, R. 14 . —Strict proof of pleadings having 
been read out and explained to Purdanashin 
ladies should be had, before they are accepted as 
satisfactory proof of the contents. 38 A. 627 = 
31 M. L. J. 607 = 43 I- A. 215 (P. C.), reversing 
13 I. C. S82. This rule has no application to 
cases falling under O. XXIX, R. 1. 21 C. 60 
(P. C.). What is required by this rule is that 
the plaint must be in existence before the signa- 
ture is put in. 15 A. at p. 60. See also 22 A. 55 ; 

6 M. L. J. 213 I 17 C. at p. 582 (P.C.). There is 
no rule providing that a person named as co- 
plaintiff is not to be treated as a plaintiff, unless 
he signs the plaint. 17 C. at p. 582 (P.C.) ; 80 I. 
C. 141 - 

SIGNATURE, OBJECT OF.— The object of the 
signature to a plaint is to prevent as far as possi- 
ble disputes as to whether a suit was instituted 
with the plaintiff’s knowledge and authority or 
not. 87 I.C. 1002 = 1925 Sind 275. The provisions 
of O. 6, R. 14 relate to a mere matter of pro- 
cedure and any mistake or omission therein may 
be amended at any time subsequent to the insti- 
tution of the suit. (Ibid.) See also 80 I.C, 141 ; 
104 I. C. 74 7. Plaint valid if signed by person 
Instructed by plaintiff to sign. 1925 Lah. 
144 (1) ; 4 B. 468 ; 75 I. C. 880. Plaiut filed on 
behalf of person exempted from personal appear- 
ance in court — Plaint signed by his servant — 
Subsequent power of attorney to servant by 
plaintiff ratifies prior acts of servant. 104 I. C. 
747. A plaint is properly signed when if is signed 
a person specially authorized to do 99 by a 
Company, which is incorporaied In a foreign 


country. 8 P. R. 1912 = 10 I.C. 141. As to 
filing pleading on behalf of corporation, see 31 
C. W. N. 1030 = 105 I.C. 568 = A I. R. 1927 
Cal. 780. A prisoner in jail, who is unable to 
Sign a plaint, may authorize some other person 
under R. 14 to sign it for him, and the plaint so 
signed will be a valid plaint. 40 A. 147 = 16 
A. L. J. 64. An omission by the plaintiff to sign 
the plaint is no ground for rejecting it ; the plaint 
ought to be returned for amendment. 80 I, C. 
141 ; 11 I. C. 842 = 254 P. L. R 19 1 1 . 

0. 6, R. 15 . — As to importance of verification, 
see 19 I. C. 993 = 41 C.113. When a pleading 
does not conform to this rule, the defect is a mere 
irregularity that can be cured by amendment. 31 
C. W.N. 397 = 101 I.C. 573 = 54 Cal. 380 = A.I.R. 
1927 Cal. 376. Plaint when amended takes effect 
from the date of original institution. (Ibid.) A 
verified plaint is not legal evidence of the facts 
contained in it. 20 C. W. N. 1192=43 C. 1001. 
The verification should be made by some person 
acquainted with the facts of the case. 9 A. 188. 
See also 4 B. 468. A petition by the Adminis- 
trator-General for Letters of Administration is 
sufficiently verified by his signature. 20 C. 879. 
When a plaint contains numerous allegations of 
fraud, the defendant might require the plaintiff 
to verify the plaint himself, 9 A, 505. See also 8 
C. 855. In case the verification is defective, it 
can be amended. 20 A. 442. See also 18 A. 396 
(F. BJ. A plaint which is not verified cannot be 
treated as waste paper, 22 A. 55. Also a written 
statement. 11 C. W. N, 871. But see a 6 A. 637 = 
22 A. L. J, 690. If the verification is found to be 
false the suit cannot be dismissed. 24 W.. R. 71. 
Sub-rule (2) follows the ruling in 15 A. 59. 
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(2) The person verifying! shall specify, by reference to the numbered paragraphs 
of the pleading, what he verifies of his own knowledge and what he verities upon 
information received and believed to be true. 

(3) The verification shall be signed by the person making it and shall state the 
date on which and the place at which it was signed. 

16. The Court may at any stage of the proceedings order to be struck out or 

amended any matter in any pleading which may be un- 
Strikmg out pleadings. necessary or scandalous or which may tend to prejudice, 

embarrass or delay the fair trial of the suit. 

17. [Cf.S.53.] The Court may at any stage of the proceedings allow either party 

to alter or amend his pleadings in such manner and on 
Amendment of pleadings. such terms as may be just, and all such amendments shall 


0. 6, R. 16. — Scope of the rule. 92 I. C. 926 = 
A. I. R. 1926 Nag. 265. The jurisdiction given 
to the Court under R. 16 is one which ought to 
be exercised with great care and caution. 29 C. 
W. N. 670=88 I. C, 435. Inconsistent rights 
claimed alternatively may be permitted except 
when they are destructive of each other. 22 C. L. 
J. 254 = 20 C W. N. 310 See also 17 C. W. N. 
5*5 = 16 C. L. f. 404 Pleadings disrespectful to 
the Court may be struck out. 22 M. 15^ , 42 I. C. 
620 = 2 Pat. 1.. W. 226. A Court can at any stage 
of the proceedings direct that any matter in any 
pleading which may tend to prejudice, embarrass 
or delay the fair trial of a suit be amended or 
struck out. 20 O. C. 192 = 4 1 I. C. 903 ; 2 Pat. L. 
R. 82=75 1. C. 433 = 1923 Pat. 357; (A.I.R. 1924 
P. 280. 

0. 6, R. 17. — Under O. 6, R. 17, the powers of 
amendment vested in the Court are very wide. 
10M.L. T. 116 = 12 I. C. 119; 3 Lah. 382 ; 
96 I. C. 79 ; 1925 Mad. 585 (2) =48 M. L. J. 349; 
49 I. C. 441 ; 87 I. C. 950 = 1925 Cudh 692 ; 29 

I. C. 132 ; 84 P. R. 1919 = 52 I. C. 464 ; 58 I. C. 
665 = 24 C. W. N. 749 ; 100 *1. C 469 = A. I. R. 
1927 Cal. 477. To allow or not to allow an 
amendment is in the Court’s discretion which must 
be liberally exercised. 1925 Mad. 794 = 48 M. L. 

J. 489 ; 1925 Nag. 9 ; 25 I. C. 567 = 19 C. L J. 
51S ; 13 I. C. 128 = 15 C. L. J. 439 ; 11 I. C. 481 
= 14 C. L. J. 18S ; 91.0.267; 45 L C 649; 
37 1. C. 914 ; 34 C. L. J 529 = 26 C. W. N. 177 ; 
27 Mad. 80. As to conditions which should be 
satisfied before granting amendment, see 103 
I. C. 455 = 23 N. L. R. 81 = A. I. R. 1927 Nag. 
310 ; 103 I. C. 670= A. I. R. 1927 Mad. 859 ; 92 
I. C. 926. Discretion in allowing amendment 
should be freely exercised but not where the suit 
by amendment would relate to a different 
subject-matter. 32 I. C. 624 =(1916) 1 M. W. 
N. 1 7 1 . Amendment to change the date when 
cause of action arose and not to change the 
cause of action itself should be allowed. (1925) 
M. W. N. 781 ; 30 I. C. 391. See also 48 Cal. 
932 (P. C ). All amendments necessary for 
deciding points in dispute should be allowed — 
Revision lies against improper refusal, 21 L. W. 
639 =87 I. C. 90 = 0925) M.W.N. 469 = 48 M. 
L. J. 349 ; 85 I. C. 344; 22 L. W. 26 = 1925 
Mad. 950. The Court ought to give all reason- 
able indulgence with regard to' amending. 32 C. 
at p. 600. The fact that an issue would have to 
be tried again is no ground for refusing an amend- 
ment. (1906) A. W. N. 220. Amendments of 
plaint should be allowed to avoid multiplicity of 
suits. 86 I. C, 615 = A. I. R. 1925 Cal. 944 ; 45 
A. 220 ; 19 I. C. 250 = 11 A. L. J. 423 ; 56 I. C. 
115 ; 64 I. C. 99; 28 Pun}. L. R. 15= A. I. R. 

36 


1927 Lah. 103. An amendment for an additional 
relief on the facts alleged in the plaint ought to 
be allowed. 28 I. C. 828 = 29 M. L, J. 464. See 
also to I. C. 260=9 M. L. T. 429. A court can 
allow an amendment so as to grant an 
alternative relief . See 98 I, C. 458=38 M. L. T. 
33=A. I. R. 1927 Mac. 212. See also 54 I. A. 
55. Amendment should not be refused on the 
ground that a fresh party shall have to be joined. 
10 I. C. 737 = 7 N. L. R. 43. Mere delay is no 
ground for refusing amendment 79 I. C. 1033 = 
1925 Oudh 291. But amendment sought for at 
a very late stage would be disallowed. 51 Bom. 
749 = 29 Bom. L. R. 1071 = 104 I. C. 685 = A. I. 
R. 1927 Bom. 521. Amendment of plaint is not 
allowed if it alters the nature of the suit. 35 C.L. 
J. 25 =26 C. W. N. 73; 51 I. C. 435 ; 35 I. C. 91; 
10 I. C. 250 ; 54 I* A. 55=6 Pat. 323 = 31 C. 
W. N. 469 = 100 I. C. 56 = A. I. R. 1927 P. C. 18 
= 52 M. L. J. 402 (P. C.) ; 10 I. C. 218. Substi- 
tution of one plaint for another cannot be allow- 
ed by amendment. 27 Bom. L. R. 277. It is not 
enough for a plaintiff to show that the amend- 
ment does not alter the character of the suit. 21 
B. 571. The test is whether the evidence to be 
offered after the amendment will be substantially 
the same as that offered if the plaint stood as 
originally framed. 3 C. at p 661. Amendment 
of plaint so as to make out an inconsistent case 
is not allowed, 101 I. C. 280. Amendment seek- 
ing to introduce a new claim would not be allow- 
ed where no cause is shown for introducing new 
matter which was not included in the original 
plaint. See 4 O. W. N. 1219. A suit based 
on adoption cannot be treated as a suit for parti- 
tion of undivided family property. 21 I. C. 
737 = (1913) M. W. N. 828. An alternation in 
the relief claimed does not alter the character of 
the suit. 20 C, at p. 808. The addition of a pra- 
yer ancillary to the principal one does not alter 
the character of the suit. 5 C.W.N 273. See also 
(1902) A.W.N. 114. 

ILLUSTRATIVE CASES, see 26 A. 215 ; 2 M. 
295 ; 5 Bom. L. R. 329 ; 13 B. 548. See also 14 B. 
395 ; 15 M. 15 ; 15 M. 255 I 5 Bom. L. R. 643 ; 5 
B. 181 ; 7 M. H. C. R. 364 ; 1 1 C. L. R. 451. But 
see 15 M. 255 ; 6 B. 495 ; la C. 414. 

Redemption Suit. 7 B. 146. But not when 
the action is instituted for purposes abso- 
lutely inconsistent with redemption. 5 C. L. J. 
653. See also 5 C. 269. A suit for redemption 
can be converted into one in ejectment. 28 B. at 
p. 161 ; 24 A. 456; 5 B. 496 ; 9 B. 355 ; 3 B. 222. 
Suit on mortgage — Amendment so as to save 
question of amendment. See 53 M. L. J. 647. Suit 
on promissory note, insufficiently stamped — 
Amendment can be allowed to sue on original 
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be made as may be necessary for the purpose of determining the real questions in 
controversy between the parties. 


consideration. A. I. R. 1922 Lah. 394 (0 5 52 
I. C. 758 ; 99 I. C. 625 = A. I, K. 1927 Mad. 378. 
A written application is not necessary to move the 
Court for an order allowing an amendment of the 
pleadings. An oral application is sufficient. 52 
I. C. 758. Amendments involving an entire 
■change in the form and character of a suit cannot 
be allowed in second appeal. 9 I* C. 774 4 

Bur. L. T. 47 ; 12 I. C. 200 *=4 Bur. L. T, 244 ; 
180 P. W. R. 1913 = 20 I. C. 501=292 P. L. 
R. 1913 ; 14 C. W. N. 128 ; 93 I. C. 871 - A. I. 
R. 1026 Lah. 453 ; 42 I. C. 455- A Court ot 
•second appeal if and when can order amendment 
of a plaint. S9 p * L * R ' *9 l6=z 3° 1 • C. 3«7 ; 20 
I C. 501=292 P. L. R. 1913 * 5° L C. 

98 I. C. 39 — 51 M. L. J. 418 ; 5 2 M. L. J. 253. 
Amendment can be allowed in second appeal if 
the error is dona fide* 21 M. L. J 475 = 101. C. 
218 ; 33 B. 644 i 3 Lah. 382 ; 2 P. 919=5 P. L. 

T. 3 15. Principles governing amendment of 
jplaint in appeal. Sec 54 I* A. 55 = ^* I* B* 1927 
P C 18 = 52 M. L. J. 402 (P. C.). See also 9 Lah. 

LJ. 152 = 102 I C. 194 ; ( 1927) M. W. N. 175 = 
A.I.R 1927 Mad. 504 ; 1 Luck. 33 = 91 I C. 927. 
A suit filed against a dead person is no suit at all 
and no question of amendment,^ the plaint arises. 
Such a suit cannot be substituting the represen- 
tatives of the deceased, 31 M. 86 ; 42 I. C- 539 ; 
30 I. C 679 = 2 L. W. 828. An order directing a 
plaintiff to pay in cash the costs of an amend- 
ment of the plaint, after he has been found to be 
a pauper is improper. 24 Bom. L. R. 924 = 47 B. 
104. Inclusion of wrong property owing to mis- 
taken identity— Amendment can be allowed. 51 
j C 757=56 P. W. R- 1919* Declaratory suit, 
if can be permitted to be changed into one for 
recovery of possession. 24 M. L. J. 455 *9 I* 

C 672. See also 8 Lah. 53* = A * l - K * *927 Lah. 
499 ; 2 Pat. 1^. J. 379=40 LC. 174 ; 93l : L* 

871 = 1926 Lah. 453* In a sult for injunction, 
an addition of subsequent prayer for possession 
can be allowed by way of amendment. 4 0. W 

N. 975-105 1 c 784 = A. I. K. 1927 Oudh 

cri. Where plaint prays for exclusive posses- 
sion, amendment claiming joint possession 
may be allowed 104 I. C. 325* Claim for 

possession as reversioner— Amendment into a 
claim in plaintiff’s own right. 52 M. L. J. 253. 
Different cause of action not to be introduced by 
amendment. 52 I C.961. A suit in ejectment 
cannot be converted into one for partition. 37 M. 
520=23 M. L. J. 189. Suit for possession by a 

person admittedly a sharer— Amendment of suit 
into one for partition to be allowed. 23 L. W. 468 
= 92 I. C. 396 = 1926 Mad. 909* A suit for rent 
maybe amended into one for damages for use 
and occupation. 30 I, C. 753 =8 Bur. L. T. 234. 
But see contra A. I. R. 1927 Mad. 182-99 I. C. 
077 = 52 M.L.J. 399. See also A. I. R. 1927 Oudh 
cob ; n I.C. 863 = 4 Bur. L. T. i 9 7* Suit against 
a dead man under bona fide mistake— Allowing 
bis name to be struck off can be allowed. 105 I. 
C 284. Suit to recover purchase-money on the 
basis Of vendor’s lien— Amendment into a suit for 
damages for breach of contract may be allowed, 

00 1. C. 770 = 8 Lah. 257 « A.I R. 1927 Lah, 103. 
Application for prob*f* can be converted into 


one for letters of administration, 9 Lah. L J. 152 
= 102 I. C. 194. Amendment is not geneially 
allowed of lapse of time and limitation is sought 
to be taken away when a valuable right acauired 
by reason by amendment. Sec 46 C. I,. J. 51 = 
104 I. C. i5i=A. I. R. 1927 Cal. 733 ; 25 
L. W. 506 = 101 I. C, 39 o = A. I. R. 1927 
Mad. 650; 23 L. W. 771=1926 Mad. 827 = 
51 M. L. J. 41 4 — 96 I.C. 700- But see also 104 I. 
C. 700 (where it is laid down that there may be 
special considerations that may necessitate an 
amendment even in such cases). As to amend- 
ment of written statement in an action for libel, 
see 54 Cal. 73. Where the basis of plaintiff’s 
light to sue has been jeopardised by a decision in 
another suit after the plaint in the suit was filed, 
an application for the amendment of the plaint 
put in promptly ought to be allowed. 23 L. W. 
618 =95 I. 267 (1 ) = 1926 Mad. 754. Suit by 
a person who had no right to sue — Amendment of 
plaint to enable proper partv to sue should not be 
allowed. 33 r .W. 377=93 I.C. 305 = 1926 Mad. 
577- Suit for redemption— Alleged mortgage not 
proved — Another and different mortgage cannot 
be substituted. 96 I.C. 304. 

Late Stage. — An amendment at a very late 
stage should not be allowed. 4 5 C. 305; 46 C. 168; 
48 C. no (P. C.) ; 48 C. 832 CP. C.) ; 3 Lah. L. 
J- 437 ; 47 I- C. 906 ; 3 Lah. L. J. 184-67 I. C. 
132; 51 Bom. 749 = 20 Bom. L. R. 1071 = A. I. R. 
1927 Bom. 521 ; 99 I. C. 979 ; 25 L. W. 506 = 
101 I. C. 390 = A. I. R. 1927 Mad. 650 ; 46 I. C. 
929 = 5 Pat L. J. 164. But it can be allowed pro- 
vided that no injustice is caused to the other side. 
61 I. C. 328 = 1924 P. H. C. C. 297. 

Suit premature. — W hen suit is premature 
amendment cannot cure the defect. 49 All. 599 = 
101 I. C. 643 = 25 A. L. J. 385 = A.I.R. 1927 
All. 45 r. 

Inconsistent plea.— An amendment incon- 
sistent with the plaint should not be allowed. 34 
!• C. 541 ; 101 I. C. 280. By means of an amend- 
ment. the subject-matter of the suit cannot be 
changed, or one distinct and inconsistent cause of 
action cannot be substituted for another. 42 M. 

L. J. 43=68 I.C. 703 = 1922 Mad. 49- If an 
amendment changes the cause of action, and the 
suit if brought on that date would be barred, the 
amendment should be refused. 28 I. C. 828 = 29 

M. L. J. 464 ; 31 M. L. J. 688 = 38 I. C. 720 ; 46 
I. C. 29 = 13 Bur. L. T. 201 ; 4 Bur. L. j. 110 = 
90 I. C. 639 = A. I. R. 1925 Rang. 264 ; 87 I. C. 
218 ; 13 I. C. 370 = 38 Cal. 797 ; 26 I. C. 42 = 12 
A. L J. 833 ; 4i M. L. J. 525. Amendment of 
plaint must be allowed when it merely ampli- 
fies and does not vary the original cause of 
action. 1925 Mad. 188123 L. W. 771=1926 
Mad. 827. Amendment should not be allowed 
so as to defeat plea of limitation. 39 M. L. J. 
*95 = 47 I« A. 255=48 Cal. no (P. C.) ; 36 A. 
370 ; 37 B. 340 ; 50 C. 878 ; 30 I. C. 379 ; 21 I. 
C. 306 ; 22 C. W. N. 104 ; 11 M. I. A. 468 ; 28 
C. W, N. 1009 = 1925 Cal. 67. Amendment may 
be allowed when a claim has been left out by 
mistake or inadvertance and not deliberately, n 

I,C. 646 = 17 C.W.N. 311; 97 I.C. 796(2) = 

1926 Lah. 460. A plaint cannot be amended 
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18. [Cf. S*. 53 and 54 ] If a party who has obtained an order for leave to amend 
_ . , . does not amend accordingly within the time limited for 

den** UrB ° amend after or ’ that purpose by the order, or if no time is thereby limited 

then within fourteen days from the date of the order, he 
shall not be permitted to amend after the expiration of such limited time as aforesaid 
or of such fourteen days, as the case may be, unless the time is extended by the Court. 

ORDER VII. 

Plaint. 

Particulars to be contained 1. [s. 50.] The plaint shall contain the following 

in plaint. particulars : — 

(<r) the name of the Court in which the suit is brought ; 

( b ) the name, description and place of residence of the plaintiff ; 

(c) the name, description and place of residence of the defendant, so far as 
they can be ascertained ; 


when it would expose the defendant to an injury 
which could not be compensated in costs. 40 
Bom. 15*. Amendments should be allowed to 
rectify technical defects. 34 All. 348 ; 47 Bom. 
785 = 25 Bom. L. R. 513 ; 40 Cal. 541 ; 30 I. C. 
323 ; 82 I. C. 177; 1926 All. 672. Events that 
happen even after the filing of the suit may be 
taken notice ot and an amendment of the plaint 
for including a prayer for relief on the foot of 
such events ought to be allowed to avoid multi- 
plicity of proceedings. 1926 M. 6=90 I. C. 881 — 
49 M.L.J. 479 ; 22 L. W. 120 = 1925 Mad. 1021 = 
91 I C. 503. 

Revision.— A n order refusing leave to amend 
the plaint can be set aside in revision. 40 I. C. 

^5 = 26 P. R. 1917; 78 I- C. 510 : 1925 Nag. 195. 
See also (1927) M. W. N. I7 S^ A - L K - 
1927 Mad. 504 ; 41 M. L. J. 525 ; 4 L. W. 654* 
Amendment ordered on payment of costs — Costs 
drawn out under protest — Such order cannot be 
impeached in revision. 26 L. W. 527 = 105 I. C. 
620 = A. I. R. 1927 Mad- 1009. 

Effect of AMENDMENT.— Amendment takes 
effect from date of presentation of plaint or 
application. 98 I. C. 658 = A. I. R. 1927 Nag. 05 ; 
93 I. C. 625 = 1926 Mad 487 =50 M. L J. 442. 

0. 6, R. 18.— The Court cannot reject a plaint 
or dismiss the suit under O. 6, R. 18 but must 
proceed to try the suit on the original plaint. 169 
P. L. R. 1913 = 19 I. C. 472. Where a plaint was 
rejected on the ground that it was not amended 
within the time tixed by the court a fresh suit on 
the same cause of action is maintainable 99 LC. 
538 = A. I. R. 1927 Lab. 83. 

0. 7, R. 1. SCOPE OF. — See A. I. R. 1925 Nag. 
1 13. The plaint should contain thefacts constitut- 
ing the cause of action and the time when it 
arose. 42 Cal. 85; 39 I. C. 21 « 13 N.L.R. 16. One 
plaint is only one suit. Jurisdiction depends on 
amount or value of the aggregate subject-matters 
at the date of institution. 40 M. 1 =32 M.L.J. 221. 
Description of suit in heading does not determine 
nature of suit. See A. 1. R. 1927 Sind 78. Defect 
in signature is not fatal to a suit and the merits 
are not affected. A. I. R. 1927 All. 514- Adverse 
possession should be expressly pleaded at least as 
alternative ground. 88 1. C. 249 = A. LK. i9 2 5 
M. 1005. 

Name A suit cannot be instituted against a 

•dead man. 17 M. L. J. 551. If so instituted and 


a decree is obtained it is invalid. 9 Bom. L R. 
274. See 16 M. 319. 

DESCRIPTION. — This term includes age, 
father’s name, caste, etc. 7 M. L. J. 81. Where 
the Government has recognised a person as having 
a right to bear particular titles, a plaint in a suit 
against such person may contain them. 12 B.L.R. 
443 (P. C.). A plaintiff cannot be compelled to 
insert every name and title to which the defendant 
may conceive himself entitled. 3 M. H. C. R. 31. 

PLACE OF RESIDENCE.— To describe the 
plaintiff as residing in Chitpore Road in Calcutta 
is not a sufficient description of his residence. 4 
C. L. K. 366 ; 14 W. R. 474. Facts constituting 
cause of action must be stated. See jS A. 403 ; 
15 M. L. J. 122 ; 13 W. K. 248 ; 10 Bom. H. C. 
R. 182 ; 11 A. 438 ; 15 C. 53 3 (b. C.; ; 10 Bom. 

H. C. R. 414 ; 7 M. H. C. R 364. See 7 C. 169 ; 

9 A. 486 ; 13 W. R. 48 ; 13 C. 9. 

Inconsistent Claims.— a claim to set aside 

a deed as a forgery cannot be combined with a 
claim to set it aside on the ground of absence of 
consideration, fraud, misrepresentation, etc. 15 

I. A. 86. A claim to set aside an adoption on the 
ground that it never took place cannot be joined 
with a claim that even if it took place it was a 
conditional one. 14 M. 172. A stranger to a 
deed can aver that it is a forgery, and that if 
not a forgery, it is not supported by considera- 
tion, 16 M. L. J. 13 (Recent Cases). 

Relief Claimed.— T he Court should not 
give the plaintiff more relief than he prays for. 6 
Bom. H. C. R. 9. An injunction could be granted 
on a general prayer. 6 C. 485. In a suit for 
partition no decree for redemption can be given. 

10 M. L. J. 242 ; 5 A. 345 ; 2 7 B. at p. 603 ; 28 
B. at p. 160. See Rule 7. Plaint defective — 
Relief not claimed in proper form — Duty of 
Courts. 93 I. C. 928 = 1926 Lah. 417. 

Clause (i). — The value of a suit for purposes 
of court-fees is not applicable for determining 
jurisdiction. Acts of a fiscal nature are not to be 
resorted to for determining questions of jurisdic 
tion. 6 M.H.C.R. 151. Plaintiff in certain cases 
is free to fix his own valuation for purposes of 
iurisdiction. 18 C. 378. The general rule is that 
in all suits for account the valuation for purpo* 
ses of Court-fees determines the question of 
jurisdiction. 22 C. 690 ; 92 1. C. 730 = 1926 M. 
S9 1 * 
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((f) where the plaintiff or the defendant is a minor or a person of unsound 
mind, a statement to that effect ; 

(e) the facts constituting the cause of action and when it arose ; 

(/) the facts showing that the Court has jurisdiction ; 

(g) the relief which the plaintiff claims ; 

(/^) where the plaintiff has allowed a set-off or relinquished a portion of his 
claim, the amount so allowed or relinquished ; and 

(0 a Statement of the value of the subject-matter of the suit for the purposes 
of jurisdiction and of court-fees, so far as the case admits. 


In money suits. 


2. [S. 50.] Where the plaintiff seeks the recovery of 

money, the plaint shall state the precise amount claimed ; 


But where the plaintiff sues for mesne profits, or for an amount which will be 
found due to him on taking unsettled accounts between him and the defendant, the 
plaint shall state approximately the amount sued for. 


[Punjab.] In the second paragraph of R. 2 of O. VII after the words 

“and the defendant” insert “or for movables in the possession of the defendant, or for debts 
the value of which he cannot, after the exercise of reasonable diligence, estimate” ; after the words 
“the amount” insert “or value.” 


3. Where the subject-matter of the suit is immovable property, the plaint shall 
Where the subject-matter of * descripti ? n of the Property sufficient to identify 


the suit 
perty. 


is immovable pro- 


it, and, in case such property can be identified by bound- 
aries or numbers in a record of settlement or survey, the 
plaint shall specify such boundaries or numbers. 


[Calcutta.] After R. 3, O. VII, add the words— 

“and when the area is mentioned, such description shall further state the area according to 
the notation used in the record of settlement or survey, with or without, at the option of the party 
the same in terms of the local measures.” y * 


4. [S. 50, para. 4.] 

When plaintiff sues as re 
presentative. 

concerning it. 

Defendant’s interest and 
liability to be shown. 

the plaintiff’s demand. 


Where the plaintiff sues in a representative character the 
plaint shall show not only that he has an actual existing 
interest in the subject-matter, but that he has taken the 
steps (if any) necessary to enable him to institute a suit 

5. [S. 50, para. 5.] The plaint shall show that the 

defendant is or claims to be interested in the subject- 
matter, and that he is liable to be called upon to answer 


6. [S. 50, para. 6.] Where the suit is instituted after 
the expiration of the period prescribed by the law of limi- 
tation, the plaint shall show the ground upon which exemp- 
tion from such law is claimed. 


Ground of exemption from 
limitation law. 


0. 7, R. 2. — A claim for contribution should 
distinctly set forth the amouilts due by each 
part. 14 W. R. 374. Plaintiff is only entitled to 
the sum specified in the plaint, even though on 
the evidence he is found to be entitled to more. 
2 M. I. A. 1 13. See also 30 C. 406. Rules 1 and 
4 of Order 7 are mandatory. 82 I. C. 201. 

0. 7 , B. 4 . — Plaint is to state the representa- 
tive nature of the suit. 1925 Nag. 183=82 I. C, 
2oi. A plaintiff suing in a representative charac- 
ter must set it forth, and show that he is quali- 
fied to fill it, 7 B. at p. 470. In the Bbmbay 
Presidency Mahomedan executors can sue with- 
out first taking out probate. 8 B, 241. In the 
paae of Hindus, see 14 C. 37. When the original 
Plaintiff 4i es * the suit may be continued by his 
legal representative, although the latter has not 
taken out letters of administration. 16 B. 519. 
The production of a Succession Certificate is not 


a condition precedent to the institution of the 
SU n * J 9 C. 482. See also 17 M. 14. 

?’ j Plaint must show how the various 

defendants are interested in the subject-matter 
of the suit and the cause of action against each 
1924 Nag. 191. 

^ 7 . Rule 6 should be construed 
liberally and reasonably. 60 I. C. 772=3 Lah. 
B* J* * 2==2 Bah. 13; 46 I. C. 495-«i02 
P. R. 1918 = i2° P. L, R. 1918. Rule 6 has no 
application when the plaint is not on its face 
time barred. 70 P. K. 19x4 = 25 I. C. 463 ; but i» 
applicable to cases in which the suit as laid in 
the plaint is prima facie barred by limitation. 51 
I. C. 956 = 1 Lah. 21 Ground of exemption from 
limitation not set up in plaint cannot afterwards 
be set up and proved. 75 I. C. 1048 = 1924 Lah. 
702. Failure to set up acknowledgment as saving 
limitation Is a bar. 3 Lah. 233 «* 1922 Lah. 39 ; 52 I* 
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7. Every plaint shall state specifically the relief which the plaintiff claims either 

Relief to be specifically f^ply or in the alternative, and it shall not be necessary 

stated. t0 ask * or general or other relief which may always be, 

given as the Court may think just to the same extent as if 
it had been asked for. And the same rule shall apply to any relief claimed by the 
defendant in his written statement. 

8. Where the plaintiff seeks relief in respect of 
Relief founded on separate several distinct claims or causes of action founded upon 

grounds. separate and distinct grounds, they shall be stated as far 

as may be separately and distinctly. 

9. [S. 58.] ( 1 ) The plaintiff shall endorse on the plaint, or annex thereto, a list 

p „ of the documents (if any) which he has produced along 
plaint. G ° n a ml in anc *’ if the plaint is admitted, shall present as many 

copies on plain paper of the plaint as there are defendants, 
unless the Court by reason of the length of the plaint or the number of the defendants, 
or for any other sufficient reason, permits him to present a like number of concise 

statements of the nature of the claim made, or of the relief 
Concise statements. claimed in the suit, in which case he shall present such 

statements. 


(2) Where the plaintiff sues, or the defendant or any of the defendants is sued, 
in a representative capacity, such statements shall show in what capacity the plaintiff 
or defendant sues or is sued. 

(3) The plaintiff may, by leave of the Court, amend such statements so as to 
make them correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such list and copies or 
statements if, on examination, he finds them to be correct. 

[Allahabad. 1 9(1). Procedure on admitting plaint. — The plaintiff shall endorse on the plaint, 
or annex thereto, a list of the documents (if any) which he has produced alorg with it. 

(2) The chief ministerial officer of the court shall sign such list and copies if, on examina- 
tion, he finds them to be conect. 


[Madras.] In R. 9 of O. VII after the word ‘ and ’ occurring the third line delete the comma 
and the five words following, viz. “ if the plaint is admitted ” and insert the expression “ alongwith 
the plaint ” after the words “ shall, present.” 

[Oudh.] 9(0* Procedure on admitting plaint . — The plaintiff shall endorse on the plaint, or 
annex thereto, a list of the documents (if any ) which he has produced along with it ; and shall, at 
the same time, present as many copies on plain paper of the plaint as there are defendants. 

(2) Same as Allahabad 9 (2) given above. 

[Rangoon.] In O. VII, R. 9 ( 1 ), add the words ‘on the day on which the plaint is admitted* 
after the word “present.” 


C. 243=9 L.W. 82. Grounds on which plaintiff 
relies for extending the period of limitation must 
be specifically alleged in the plaint. 27 I.C. 344 
= 8 S. L. R. 69. Plea of exemption for limita- 
tion — Inconsistent averments may be allowed. 
65 I. C. 279-17 N. L. R. 209, Wherein the 
plaint returned for presentation to proper Court 
the ground of exemption is not stated the en- 
dorsement of the Court as to the date of receipt 
and return is substantial compliance with the 
provisions of R. 6. 9 I. C. 157-9 M. L. T. 374; 
1923 Lah. 59*. The plaintiff ought not to be 
allowed to put forward a new case inconsistent 
with the plaint, to enable him to avoid limitation. 
30 C. at p. 709. 

0! 7, R. 7. — In a suit on a negotiable instru- 
ment, relief on the strength of the original con- 
sideration could be granted if prayed for in the 
alternative. 46 Cal. 663 = 290. L. 1.340 = 36 
M. L.J. 429 (P. C.); i4l.C.399=8 N.L. R. 7* 
Where specific allegation is not proved, it is not 
open to the Court to arrive at a finding in his 
favour contrary to the allegation set up 54 I. 
C. 797, A plaintiff is entitled to put his case in 
the alternative and his suit should not be dismiss- 


ed as being for inconsi«ten t relief. 36 A 476 ; 
7 All. 184 ; 12 A, L. J. 7 q8 . The decree in a 
suit should conform with the rights of the parties 
as they stand at the date of its institution. 44 
Cal. 47 = 20 C. W. N. 1099. A prayer “for any 
other relief ” may cover any other relief arising 
out of the same cause of action but not one aris- 
ing under a different cause of action. 13 I. C. 
650=92 P. L. R. 1912. An exaggerated claim 
is no ground for refusing a person the rights 
which he is found entitled to. 46 I. C, 679 = 13 
P. R. 1919 ; 33 M. L. J. 63. In a suit for eject- 
ment, a decree for joint possession may be pass- 
ed, 38 M. 1036-26 M. L. J. 532 ; 24 M. L. J. 
271 = 21 I. C. 724. Under O. 7, R. 7,C. P. Code, 
a prayer for general relief is unnecessary, and a 
Court may always give general or other relief, as 
it may think just to the same extent, as if It had 
been asked for. 76 I. C. 940=5 Pat. L. T.330. 
On this section, see also 29 Bom, L, R. 147. 

0. 7, R. 9. — A suit is instituted on the date 
when the plaint is filed and not on the date when 
it is ordered to be registered. 66 I. C, 022 = 34 
C. L. J. 46s- 
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10. [S. 57.] ( i) The plaint shall at any stage of the suit be returned to be- 

r presented to the Court in which the suit should have been 

Return of plamt. instituted. 

(2) On returning a plaint the Judge shall endorse thereon the date of its pre- 
Procedure on returning sentation and return, the name of the party presenting it,. 
P laint * and a brief statement of the reasons for returning it. 

f 11. [S*. 53 and 54.] The plaint shall be rejected in 

Rejection of plaint. the f 0 H 0W ing cases : — 


0. 7, E. 10. — Where a plaint has been returned 
for presentation to the proper Court and the 
plaintiff appeals against the order, he is still at 
liberty to present the plaint to the proper Court 
subject to the bar of limitation. 27 Bom. L. R. 
652 = 89 I.C. 68. The direction in R. 10 is man* 
datory. S3 I. C. 308 = 10 L. W. 525 ; 8 C. 834. 
Suit filed in civil court instead of before Collect- 
or — Proper procedure. 6 Pat. 358. 

Applicability.— R. 10 applies only where 
the suit is ^instituted in a wrong Court and not 
where the necessary relief under S. 20, C. P. C., 
was not obtained 23 Pom.L. K. 1086 = 46 Bom. 
229. O. 7, R. 10 applies to a Small Cause 
Court. 94 I. C. 550 (i) = i926 Mad. 679-51 
M. L. J. 158. Rule applies when the suit as 
originally framed was wrongly instituted. 54 I.C. 
655. It is the duty of a Court to return the plaint 
for presentation to a proper Court, and not decide 
the suit on merits if it finds it has no jurisdiction 
to entertain the suit. 88 I.C. 991 = A. I R. 192; 
Oudh 735 ; 44 All. 686 = 70 I.C. 98 ; 10 M. 2 1 1 \ 
41 Mad. 701 =35 M.L.J. 27 ; 41 1 . C. 203 = 27 C. 
L. J. 5 J o ; 10L. W. 525 = 0920;) M. W. N. 163. 
There is nothing in the wording of the rule which 
forbids the return of the plaint after a late stage 
of the case. 8 B. 313 (F.B.). The plaint cannot 
be returned after a decree has been passed. 8 B. 
380. When the Appellate Court decides that the 
Lower Court has no jurisdiction to entertain the 
suit, it should return the plaint to the plaintiff. 1 
B. 538 ; 9 B. 266. But tee 1 r M. 482 ; 89 I. C. 
511 = 1925 Oudh 499. Return of plaint cannot 
be made on the ground that it would be more 
advantageous to one of the parties to do so. A. I 
R. 1927 Cal. 87. As to whether suit is to be de- 
emed to be pending in the court of filing even 
after return of plaint. See 5 Rang. 101 Where 
a plaint filed in one Court is returned to be pre- 
sented to another Court, whether the latter Court 
has jurisdiction to return the same to be present- 
ed to the former Court. See 42 I.C. 483 = 6 L. W: 
239. But see 22 L W. 582 = (1925) M.W.N. 804; 
64 I.C. 496 = 2 Pat. L.T. 739 See also 51 Bom. 
236 = 29 Bom. L. R. 280 = A. I. R. 1927 B. 257. 
An application for leave to sue as a pauper is not 
a plaint and it only reaches the stage of a plaint 
when it is granted. 52 I.C. 688. If the cause of 
action arises within the jurisdiction of the Court 
the plaint cannot be returned simply because the 
defendant resides outside the jurisdiction of the 
Court. 32 C. 146. Court not to decide material 
issue of question of damaged to decide question 
of jurisdiction. 911.0.737 = 1926 Mad. 339. 
Plaint containing different causes of action — 
jurisdiction of Court to try one cause of action 
only procedure to be followed. 94 I.C.783 = 1926 
Bom. 283 = 28 Bom. L. R. 521. Plaint returned 
under S. 23, Prov. Small Cause Court Act — Order 
of return by Civil Court — Appeal if lies. 1926 


Cal. 83. Return of plaint cannot be made on the 
ground that it would be more advantageous to one 
of the parties to do so. 97 I.C. 979. 

PLEADINGS. — Plaintiff cannot rely upon the 
pleas in the written statement for making out a 
cause of action. 46 I. C. 60 ; 6 Bur. L.T. 85=20 
I.C. 278. 

APPEAL. — An appeal lies against an order 
passed under this rule. See O. XLIII, R. 1 ; uLo 
14 M, 462 27 Bom. L.R. 636 = 88 LC. 753. Put 

no appeal lies after the plaint has been taken 
back and re-filed in the Court as directed. 5 C. 
L.J. 5S0. 

REVISION. — Order returning a memorandum of 
appeal to be presented to the proper Court is 
revisable..7 I.ah.L.J. 285=A.I.K. 1925 Lah. 479. 

0. 7, R. 11. — All statements in plaint are to be 
taken as true, for argument on preliminary issue 
as to whether plaint discloses a cause of action. 
4c Cal. 5Q8--25 M. L.J. 104 (P C.). The provi- 
sions of R. 1 1 are mandatory and where a plaint 
is written on paper insufficiently stamped, the 
Court is bound to give the plaintiff time to make 
good the deficiency. 38 B 4112 Pat. L.J. 74 ; 49 
Lai. i 80 = 27 C.W.N. 566 ; 44 Cal. 352 =21 C.W. 
N. 834. R. li ( d ) does not apply when there is 
no statement in the plaint suggesting the suit to 
be barred. 27 I.C. 232 = 18 C.W.N. 1340. Plaint 
insufficiently^tamped — Court bound to grant time 
for affixing proper court-fee. 27 P. L. R. 1917 = 
39 I.C. 766 ; 3 P. L. T. 142 ; 55 I. C. 316 = 4 Pat. 

L. J. 703. Return of plaint for payment of defi- 
cient court- fee — Payments beyond the time fixed 
by the court — No application to extend the time 
— But court has power to excuse delay. (1926) 

M. W.N. 341 =95 I.C. 439=51 M. L.J 90 = 1926 
Mad. 676. Where plaint is defective, plaintiff is 
to be given an opportunity to cure the defect. 1 
pat. L. T. 188 = 55 I. C. 445. See also 105 I. C. 
881 = A.I.R. 1927 Mad. 1002 ; 51 Bom. 236 = 29 
p 0 m.L. R. ?8o = A.I. R. 1927 Bom. 257. A Court 
has jurisdiction to entertain a plaint though it is 
unstamped. 20 I.C. 767 =24 M. L. J. 658. It is 
competent to a Court to reject a plaint after it 
has been admitted and duly registered. 34 C. 20 
(F.B.). A plaint may be rejected at any stage of 
the suit. 18 M. 338 ; 12 A. 553. But see 28 I.C. 
5o4 = (i9iS) M. W. N. 228 (r ontra ). The mere 
unlikelihood of plaintiff's success is no sufficient 
ground for rejecting a plaint. 1 M.H.C. 240. A 
suit should not be dismissed on the ground that 
it cannot be maintained as a mere acknowledg- 
ment of debt. 97 I. C. 800 = 1926 Lah. 472 (i)~ 
If plaint cannot be rejected in part, see 29 A. 325^ 
Rule does not apply to the High Court in the 
exercise of its appellate jurisdiction. 12 A. at p. 
151 (F.B.). If a wrong date is given for the 
cause of action, and the action is not barred, the 
plaint cannot be rejected. 7 A. 354. An Appel- 
late Court has the same powers of rejecting plaint 
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(a) where it does not disclose a cause of action ; 

( b ) where the relief claimed is undervalued, and the plaintiff on being 
required by the Court to correct the valuation within a time to be fixed by the Court, 
fails to do so ; 

(c) where the relief claimed is properly valued, but the plaint is written upon 
paper insufficiently stamped, and the plaintiff, on being required by the Court to supply 
the requisite stamp-paper within a time to be fixed by the Court, fails to do so : 

( d ) where the suit appears from the statement in the plaint to be barred by 
any law. 

Procedure on rejecting 12 t S - 55 3 Where a P Iaint is ejected the Judge shall 

plaint. record an order to that effect with the reason for such 

order. 


Where rejection of plaint 
does not preclude presentation 
of fresh plaint. 


13 . [S. 56 ] The rejection of the plaint on any of 

the grounds hereinbefore mentioned shall not of its own 
force preclude the plaintiff from presenting a fresh plaint 
in respect of the same cause of action. 


n Documents relied on in Plaint. 

14 . [S. 59 .] (i) Where a plaintiff sues upon a document in his possession, or 

power, he shall produce it in Court when the plaint is pre- 
production of document on * • « •• - - 


which plaintiff sues. 


sented, and shall at the same time deliver the document 
or a copy thereof to be filed with the plaint. 

(2) Where he relies on any other documents (whether in his possession or 
power or not) as evidence in support of his claim, he shall 
List of other documents. enter such documents in a list to be added or annexed to 
the plaint. 

(Loc. Am,) [Oudh.] O. VII, R. 14. (In Oudh for sub-section (2) of R. 14 substitute the 
following • — 


(2) Where he relies on any other documents as evidence in support of his claim, he shall 
enter all of them in a list to be added or annexed to the plaint and shall produce in Court, when the 
plaint is presented, such of them as are in his possession or power. In regard to the documents not 
in his possession or power, he shall, if possible, state in whose possession or power they are, and 
shall cause them to be summoned for production before the Court on a date to be fixed by the Court 
for the purpose. 

Explanation.— K certified copy of a public document is a document “ in the power ” of a 
party, but where a document is in the possession of a person other than the plaintiff, it will not be 
deemed to be “ in the pow r er ” of the plaintiff.). 


under O. 7, R. n, C.P.Code, as the Court of first 
instance. 69 I. C. 554 (i) = i924 Nag. 80. 

APPEAL and REVISION. — An order holding 
that a certain court-fee is payable is revisable. 
1925 Mad. 722 =48 M. L. J. 514. An order of 
rejection under O. 7, R. 11 (b) of a plaint is 
appealable and a revision is therefore incom- 
petent. 80 P.K. 1914=^25 I. C. 565. Where a 
plaint has been rejected by a Court for non-pay- 
ment of court- fees, the proper remedy of plaintiff 
is by way of an application for review under O. 
47, R. 11. 2 Pat. 504 = 4 Pat. L.T. 261. 

0 . 7 , R. 13 .— A fresh suit can be instituted 
provided it is not barred. 14 W.R. 289. 

0 . 7 , R. 14 . — It is competent for a witness for 
the purpose of refreshing hisr memory to refer to 
horoscope made at the time although the docu- 
ment has not been included in the list of docu- 
ments under R. 14. 41 All. 68 = 23 C. W.N. 577 
®45 I.A. 284 (P.C.). A document given to a 
witness to refresh his memory does not come 
within the meaning of this rule. 1 M. H. C. 168. 
The reception of a document in evidence, which 


has not been produced at the proper time, is no 
ground for appeal. 8 M. 373 (374)* See also 13 
M.I.A. 77 ; 44 C.L.J. 385=99 I. C. 258= A. I. R. 
1927 Cal. 168. The refusal to receive it is a good 
ground. 4 M. 417 ; 8 B. 377. The sanction of the 
Court receiving the documents clears the defect 
of their not having been tendered with the plaint, 
13 M.I.A. 77. Documents produced by plaintiff 
in answer to case set up by defendants — No 
necessity for filing before first hearing. 4 Pat. L, 
T. 322. Rejection of documents not produced 
along with plaint, if proper. 44 I.C. 21 ,-46 I.C. 
246 --27 C.L.J. 1 19. Good cause to be shown for 
non-production with plaint or at first hearing. 101 
I.C. 9 1 1 — 1 Luck. C. 56. Document sued on, to 
be produced with plaint ; and if it is .produced 
subsequently it can only be treated as evidence. 1 
Lah. 6 ; 21 C.W.N. 553 (P.C.); 32 M.L.J. 137 = 
39 I.C. 243 (P.C.). It should not be sprung upon 
the opposite party a considerable time after. 44 
B. 625. A Court may refuse to admit later on 
unlisted documents. 1926 Lah. 527. 
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Suits on 
in str unrents. 


Statement in case of docu* 15. [S 60.] Where any such document is not in the 

ments not in his possession or possession or power of the plaintiff, he shall, if possible, 

state in whose possession or power it is. 

[Oudh.] [Deleted by Oudh Chief Court], 

16. [S. 61.] Where the suit is founded upon a negotiable instrument, and it is 
. proved that the instrument is lost, and an indemnity is 

ost negotiable gj ven by the plaintiff, to the satisfaction of the Court, 
against the claims of any other person upon such instru- 
ment, the Court may pass such decree as it would have passed if the plaintiff had 
produced the instrument in Court when the plaint was presented, and had at the same 
time delivered a copy of the instrument to be filed with the plaint. 

17. [S. 62 ] (i) Save in so far as is otherwise provided by the Bankers’ Books 

, Evidence Act, 1891, where the document on which the 

ro uction of shop book. plaintiff sues is an entry in a shop-book or other account 
in his possession or power, the plaintiff shall produce the book or account at the time 
of filing the plaint, together with a copy of the entry on which he relies. 

(2) The Court, or such officer as it appoints in this behalf, shall forthwith mark 
the document for the purpose of identification ; and, after 
examining and comparing the copy with the original, shall, 
if it is found correct, certify it to be so and return the 
book to the plaintiff and cause the copy to be filed. 

(Loo. Am.) [Allahabad]. Add the following proviso to O. VII, R. 17, of the Code of Civil 
Procedure : — 


Original entry to be marked 
and returned. 


Provided that, if the copy is not written in English or is written in a character other than the 
ordinary Persian or Nagri character in use, the person producing it or some one on his behalf shall 
attest it as a true copy, and in that case the Court or its officer need not examine or compare the 
copy with the original. 


[18. S. 63.] (1 ) A document which ought to be produced in Court by the plain- 
tiff when the plaint is presented, or to be entered in the 
t 1 oin acl H lS81 i )l11 ? ° f m dOC r!?i e, i t ^ St t0 be added or annexed to the plaint, and which is 

not produced or entered accordingly, shall not, without the 
leave of the Court, be received in evidence on his behalf at the hearing of the suit. 

(2) Nothing in this rule applies to documents produced for cross-examination 
of the defendant s witnesses, or in answer to any case set up by the defendant or 
handed to a witness merely to refresh his memory. 

[Allahabad.] Add the following rules to O. VII : — 

19. Every plaint or original petition shall be accompanied by a proceeding giving an address 
at which service of notice, summons or other process may be made on the plaintiff or petitioner. 
Plaintiffs or petitioners subsequently added shall, immediately on being so added, file a proceeding 
of this nature. 

20. An address for service filed under the preceding rule shall be within the local limits of 
the District Court within which the suit or petition is filed, or of the District Court within which the 
party ordinarily resides, if within the limits of the United Provinces of Agra and Oudh. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall be liable to 
have his suit dismissed or his petition rejected by the Court suo motu or any party may apply for an 
■order to that effect, and the Court may make such order as it thinks just. 

22 Where a party is not found at the address given by him for service and no agent or 
adult male member of his family on whom a notice or process can be served, is present, a copy of 
the notice or process shall be affixed to the outer door of the house. If on the date fixed such 
party is not present another date shall be fixed and a copy of the notice, summons or other process 
shall be sent to the registered address by registered post, and such service shall be deemed to be as 
effectual as if the notice or process had been personally served. 


0. 7, B. 16. — A plaintiff founding his suit on a 
lost hundi must furnish security against possible 
claims. 166 P.L.R. 1912 = 16 I. C. 769 ; 59 I. C. 
363. Document not filed in Court when may be 
allowed to be used. 60 I.C. 372. 

0. 7, B. 18. — Failure to produce a document — 
Effect of. See 1924 Lah. 608. See also 44 C* L. J. 
385=99 I.C, 258 = A. I.R. 1927 Cal. 168 ; 44 B. 
6 25. Certified copies of public documents may 
be received, though not produced with 
plaint. 67 I.C. 686*=f A. I. R.) 1922 P. 322. 


When there could be no possible doubt about the 
existence of a document at the date of suit, it is 
not proper to refuse to admit it in evidence on 
the ground that it had not been produced with 
the plaint. 8 B. 377. The only penalty which 
the plaintiff incurs is that laid down in this rule. 
22 B. 971. 

0. 7, B. 18 (2) — “ Defendants' . witnesses " in 
O. 7, R. 18, cl. (2) includes witnesses who have 
turned hostile tb the plaintiff and may be treated 
as the adversary’s witnesses. 54 I. C. 311, 
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28 . Where a party engages a pleader, notices or processes for service on him shall be served 
in the manner prescribed by O. Ill, R. 5, unless the Court directs service of the address for service 
.given by the party. 

24. A party who desires to change the address for service given by him as aforesaid shall file 
a verified petition, and the Court may direct the amendment of the record accordingly. Notice of 
such petition shall be given to such other parties to the suit as the Court may deem it necessary 
to inform, and may be either served upon the pleaders for such parties or be sent to them by 
registered post, as the Court thinks fit. 

25. Nothing in these rules shall prevent the Court from directing the service of a notice or 
process in any other manner, if, for any reasons, it thinks fit to do so. 

26. Nothing in these rules snail apply to the notice prescribed by O. XXI, R. 22. 

[Added by Oudk Chief Court] — 19. Every plaint or original petition shall be accompanied 
by an address at which service of notice, summons or other process may be made on the plaintiff 
or petitioner. This address shall be called the 4 registered address * and service thereat shall be 
deemed to be sufficient service. 

20. Any party subsequently added as plaintiff or petitioner shall, in like manper, file a regis- 
tered address at the time of applying or consenting to be joined as plaintiff or petitioner. 

21. A registered address shall be within the local limits of the district Court within which the 
suit or petition is filed, if the plaintiff or petitioner resides or carries on business within those limits. 

22. If a plaintiff or petitioner fails to file a registered address as required above, he shall be 
liable, at the discretion of the Court, to have his suit dismissed or his petition rejected. 

An order under this rule may be passed by the Court suo motu or on the application of any 

party. 

28. Where the registered address of the plaintiff or petitioner is within the limits of a head- 
quaiters town or of a municipality of India (including Burma) or Ceylon, a notice, summons or other 
process may be served on him at that address by registered post and such service shall be deemed to 
be as effectual as if the notice or process had been personally served. 

24. In all cases to which rule 22 does not apply, where a plaintiff or petitioner is not found at 
his registered address and no agent or adult male member of his family on whom a notice or process 
can be served is present, a copy of the notice or process shall be affixed to the outer door of the 
house If, on the date fixed, such plaintiff or petitioner is not present another date shall be fixed 
and a copy of the notice, summons or other process shall be sent to his registered address by regis- 
tered post, and such service shall be deemed to be as effectual as if the notice or process had been 
personally served. 

25. Whenever a plaintiff or petitioner has engaged a pleader to act for him, a notice or pro- 
cess for service on him shall be served in the manner prescribed by O. Ill, R. 5, unless the Court 
directs service at his registered address : 

Provided that where a notice is served on a pleader under the above rule, he shall be given 
sufficient time to communicate with his client and to receive instructions. 

Explanation : — Where 10 days’ time has been allow ed under this rule, this shall be deemed 
sufficient time within the meaning of this proviso in the absence of an application made within such 
10 days by the pleader concerned for further time. 

26. A plaintiff or petitioner who wishes to change his registered address shall file a verified 
petition, and the Court shall direct the amendment of the record accordingly. Notice of such peti- 
tion shall be given to such other parties to the suit or proceedings as the Court may deem it neces- 
sary to inform, and may be either served upon the pleader for such parties or be sent them by 
registered post, as the Court thinks fit. 

27. Nothing in Rr. 19 to 26 shall prevent the Court from directing the service of a notice or 
process in any other manner, if for any reason, it thinks fit. 


ORDER VIII. 

Written Statement and Set-off. 


1 . 

Written 


[S. 110, Cf. S. 112.] The defendant may, and if so required by the Court, 
shall, at or before the first hearing or within such time as 
statement. the (j ourt ma y permit, present a written statement of his 


defence. 

[Oudh.] O. VIII, R. 1. Add the following assub-R. (2) : — 

The defendant shall file with his written statement a list of all the documents on which he 
relies as evidence in support of his case, shall produce with the written statement such of ihe 


0 . 8 > R. 1 . — A written statement cannot be 
filed by one who is not a party to the suit. 25 W. 
R. 17. A plaintiff could not file a written state- 
ment by way of rejoinder tp that filed by defen- 
dant. 5 W. R. 56, A written statement tender- 


ed before, or at the first hearing, need not bear 
any court-fee. 5 B. 400. The practice of filing 
written statements on behalf of persons accused 
of criminal offences is improper. 32 I. C. 137 = 
20 C. W. N. 128. 


37 
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Denial to be specific. 


documents as are in bis possession or power, and shall cause the others to be summoned on a date 
to be fixed by the Court for the purpuse 

Explanation . — A certified copy of a public document is a document “ in the power ” of a 
party, but where a document is in the possession of a person other than the defendant, it will not be 
deemed to be 44 in the power ” of the defendant. 

2 . The defendant must raise by his pleading all matters which show the suit not 

to be maintainable, or that the transaction is either void 
pleaded faCtS mU8t be 8peciaIly or voidable in point of law, and all such grounds of 
~ ^ ' defence as, if not raised, would be likely to take the oppo- 

site party by surprise, or would raise issues of fact not arising out of the plaint, as, for 
instance, fraud, limitation, release, payment, performance, or facts showing illegality. 

3 . It shall not be sufficient for a defendant in his written statement to deny 
generally the grounds alleged by the plaintiff, but the 
defendant must deal specifically with each allegation of 

fact of which he does not admit the truth, except damages. 

4 . Where a defendant denies an allegation of fact in the plaint, he must not da 

so evasively, but answer the point of substance. Thus, if 
Evasive denial. ft j g a ft e g e d that he received a certain sum of money, it 

shall not be sufficient to deny that he received that particular amount, but he must 
deny that he received that sum or any part thereof, or else set out how much he re- 
ceived. And if an allegation is made with diverse circumstances, it shall not be 
sufficient to deny it along with those circumstances. 

5 . Every allegation of fact in the plaint, if not denied specifically or by neces- 

sary implication, or stated to be not admitted in the 
Specific denial. pleading of the defendant, shall be taken to be admitted 

except as against a person under disability : 

Provided that the Court may in its discretion require any fact so admitted to 
be proved otherwise than by such admission. 

6 [S. 111.] (i) Where in a suit for the recovery of money the defendant claims 

to set-off against the plaintiff’s demand any ascertained 
Particulars of set off to be sum q{ m0 ney legally recoverable by him from the plaintiff 


given in written statement. 


not exceeding the pecuniary limits of the jurisdiction of 


the Court, and both parties fill the same character as they fill in the plaintiff’s suit, 


0 . 8, R. 2 .— Defence to be specific and clear 
76 I. C. 603 — 1923 Cal. 578. Limitation should 
be specifically pleaded. 66 I. C. 287 = 34 C. L.J. 
205 ; 69 I. C. 194. Limitation under special law 
cannot be allowed to be raised in appeal. 69 I. 
C 194 ; 60 I. C. 280 -32 C. L. J. 236 ; 46 I. C. 
787 =28 C. L. J. 216. Plea of want of necessity 
cannot be raised for the first time in appeal. 1 
Pat. 612 = 3 Pat. L. T. 367. A defendant in a 
suit in ejectment, denying plaintiff’s title and 
tenancy, cannot plead want'of notice to quit. 17 
M. L. J 287. Raising of new defence for the 
first time in appeal not allowed. 95 I. C. 573 = 
28 Born. L. R. 513- 

0 . 8, R. 8. — As to what amounts to an admis- 
sion of the case in plaint, see A I. R. 1927 All. 

225=95 EC. 1. 

0 . 8 , B. 5 . APPLICATION OF —R. 5 is limit- 
ed in its application to cases where there is in 
fact a pleading before the Court. 20 C. W. N. 
1192=43 C. icou For scope of R. 5, see 47 I. 
C. 589 =35 M. L. J. 372. 

Construction. — Strict construction ought 
not to be placed on the written statements as is 
placed on pleadings in England. 39 I. C. 460 ; 
45 1 . C. 878. In the absence of specific denial, 
a document relied on by a party must be accept- 
ed as admitted between the parties and therefore 
need not be proved. 41 Bom. 89 = 18 Bom. L.R. 
946. Allegations in plaint not denied in written 


statement, effect of. 49 I. C. 7^3. The words 
stated to be not admitted ” in R. 5 means 
specifically stated to be not admitted. 22 L. W. 
26 = 1 925 Mad. 950. Omnibus clause that defen- 
dant denies all allegations not expressly admitted 
is not sufficient. {Ibid,') 

0 . 8, R. 6. SCOPE OF.- The rule only provides 
for set-off in suits for recovery or money but 
makes no provision for counter-claim. 1922 Cal. 

1 (1). O. 8, R. 6 is not exhaustive but Courts 
can allow an equitable set off if the amount 
claimed arises out of the same transaction 
though not an ascertained amount. 92 I.C. 787 = 
1926 Oudh 30 j. ‘ Debt ’ in O. 8, R. 6 means a 
present obligation to pay a liquidated sum of 
money. 42 M. 87 3 = 37 M. L. J. 193. “Ascertain- 
ed sum” means a conclusive and indisputable 
amount. , 37 I. C. 367. Specified sums are not 
necessarily ascertained sums of moneys “ legally 
recoverable ” within the meaning of the rule. 16 
Cal. 71 ; 95 I. C. 358 = 1926 Sind 225. A sum 
to be ascertained on a settlement of account is 
not an ascertained sum. 49 I.C. 193. Distinction 
between ‘set-off’ and ‘ counter-claim’. 24 Bom. 
L.R. 998 = 1923 Bom. 1 13 ; 47 Bom. 182=24 
Bom. L. R. 328. Before a set-off can be 
allowed the parties must fill the same character 
as they fill in the plaintiff’s suit. 8Lah.i05 = 
101 I. C. 763 »A. I. R. 1927 Lah. 228. It is 
not open to a defendant to claim a set-off in 
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the defendant may, at the first hearing of the suit, but not afterwards unless per- 
mitted by the Court, present a written statement containing the particulars of the debt 
sought to be set off. 

(2) The written statement shall have the same effect as a plaint in a cross- 

suit so as to enable the Court to pronounce a final judg* 
Effect of set off. ment in respect both of the original claim and of the set^ 

off : but this shall not affect the lien, upon the amount decreed, of any pleader in res- 
pect of the costs payable to him under the decree. 

(3) The rules relating to a written statement by a defendant apply to a written 
statement in answer to a claim of set-off. 


Illustrations. 


(a) A bequeaths Rs. 2,000 to B and appoints C his executor and residuary legatee. B dies 
and D takes out administration to B } s effects. C pays Rs, 1,000 as surety for D ; then D sues for the 
legacy. C cannot set off the debt of Rs. 1,000 against the legacy, for neither C nor D fills the same 
chaiacter with respect to the legacy as they fill with respect to the payment of the Rs. 1,000. 

(£) A. dies intestate and in debt to B. C takes out administration to A's effect and B buys 
part of the effects from C. In a suit for the purchase-money by C against B % the latter cannot set off 
the debt against the price, for C fills two different characters, one as the vendor to B , in which he 
sues B, and the other as representative to A. 

( c ) A sues ^ona bill of exchange. B alleges that A has wrongfully neglected to insure B's 
goods and is liable to him in compensation which he claims to set off. The amount not being as- 
certained cannot be set off. 

( d ) A sues B on a bill of exchange for Rs. 500. B holds a judgment against A for Rs. 1,000. 
The two claims being both definite pecuniary demands may be set off. 

(e) A sues B for compensation on account of trespass. B holds a promissory note for 
Rs. 1,000 from A and claims to set off that amount against any sum that A may recover in the suit. 
B may do so for, as soon as A recovers, both sums are definite pecuniary demands. 

(/) A and B sue C for Rs. 1,000. C cannot set off a debt due to him by A alone. 

(^) A sues B and C for Rs. 1,000. B cannot set off a debt due to him alone by A . 

(/ 4 ) A owes the partnership firm of B and C Rs. 1,000. B dies, leaving C surviving. A sues 
C for a debt of Rs. 1 ,500 due in his separate character. C may set off the debt of Rs. 1 ,000. 


7 . Where the defendant relies upon several distinct grounds of defence or 
set-off founded upon separate and distinct facts, they 
founded shall be stated, as far as may be, separately and 
distinctly. 


on separate grounds. 


8 . Any ground of defence which has arisen after the institution of the suit on 
the presentation of a written statement claiming a set-off 
New ground of defence. ma y ra j se d by the defendant or plaintiff, as the case 
may be, in his written statement. 


respect of unliquidated damages for alleged brea- 
ches of contracts. 24 Bom. L. R. 998 — 1923 
Bom. 113. Plea of set off as distinct from equit- 
able set off 9 N. L. J. 227 Set off not pleaded in 
written statement, effect of See 28 Punj. L. R. 
297 = 102 I. C. 688 — A. I. R. 1927 Lab. 431* 
The right of set-off exists not only in cases of 
mutual debts and credits but also of cross- 
demands arising out of the same transaction. 21 
I. C. 716 — 19 C. W. N. 1 183 ; 17 C. W. N. 1060 = 
19 C. L. J. 152. R. 6 applies only to a legal set- 
off and not to any other set-off that a party may 
equitably claim. 39 I. C. 508 = 62 P. R. 1917. 
An equitable set-off which is barred by limitation 
cannot be allowed. 42 M. 873 =37 M. L.J. 193; 
22 M. 139 ; 28 M.L.J, 294; 39 M. 939 = 30 M.L.J. 
59-32 I.C. 80. See also 44 I. C.« 428 = 34 M.L.J. 
32 ; 8 L. 105 ** 101 I. C. 762 = 28 Punj. L. R. 427 
= A. I. R. 1927 Lah. 228. But see 21 I.C. 716 
— 19 C. W. N. 1183. A claim to set-off must be 
adjudicated according to common sense and 
equity. 8a P. R. 1914 = 25 I. C, 560 = 277 P. L. 
R. 1914. Time-barrec. claim by a co-parcenr 
against joint family cannot be set off. 41 M.L.J. 


370= 62 I. C. 852. Incase of legal set-off, 
defendant is not bound to put forward his counter 
claim and a separate suit by him will lie. 60 I. C. 
226—12 L. W. 173. The Court is bound to try a 
claim, to set off which falls under O. 8, R. 6. 57 

I. C. 656 = 12 L. W 85 ; 40 M. 688 = 30 M. L. 

J. 655. A plea of set-off cannot be raised with- 
out filing a written statement. 25 I. C. 361 — 16 
M. L. T. 122 ; 28 Punj. L. R. 297 = A. I. R. 1927 
Lah. 431. Conditions as to right to set-off. 2 Pat. 

L. J. 451 = 40 I. C. 350. Failure to plead equit- 
able set off is not bar to suit. It is not obligatory 
to plead an equitable set-off. 49 M.L.J. 14 = 1925 

M. 830. Defendant making a statement that he 

would make a separate counter claim is not 
estopped from claiming a set off in the same suit. 
20 L, W. 531 = 192s Mad. 228. R, 6 does not 
apply to unascertained sum, but if cross-demands 
are very closely connected, set-off can be plead- 
ed. 49 M. L. J. 14 = 1925 M. 830. The whole of 
the sum claimed as set-off should be within 
jurisdiction. 2 Rang. 349 =84 I. C. 956. Court- 
fees on claim of set-off. See A. I. R. 1927 Nag. 
74=971.0.916. ' 
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9. [S. 112.] No pleading subsequent to the written statement of a defendant 

• other than by Way of defence to a set-off shall be pre- 

Subsequent pleadings. sen ted except by the leave of the Court and upon such 

terms as the Court thinks fit, but the Court may at any time require a written state- 
ment or additional written statement from any of the parties and fix a time for 
presenting the same. 

10. [S. 113]. Where any party from whom a written statement is so required 

fails to present the same within the time fixed by 
to P p^l“ re writ h ten P sSement the Court, the Court may pronounce judgment 
called for by Court. him, or make such 

thinks fit. 


order 


pronounce 
in relation 


to the 


against 
suit as it 


[AUfthab&d.] Add the following rules to O. VIII : — 

11. Every party, whether original, added or substituted, who intends to appear and defend 
any suit or original petition shall, on or before the date fixed in the summons or notice served on him 
as the date of hearing, file in Lourt a proceeding stating his address for service, and if he fails to do 
so he shall be liable to have his defence, if any, struck out and to be placed in the same position as 
if he had not defended. In this respect the Court may act suo motu or on the application of any 
party for an order to such effect, and the Court may make such order as it thinks just. 

12. Rules 20, 22, 23, 24, 25 and 26 of Order VII shall apply, so far as may be, to addresses 
for service filed under the preceding Rule. 

[Note. R. 26 has been deleted by Allahabad High Court.] 

[Oudh.] 11. Every defendant in a suit or opposite party in any proceeding shall, on the first 
day of his appearance in Court, file an address (to be called the ‘ registered address’) for service on 
him of any subsequent notice, summons or other process ; and, if he fails to do so, shall be liable, at 
the discretion of the Court, to have his defence or reply, if any, struck out, and to be placed in the 
same position as if he had made no defence or reply. 

An order under this rule may be passed by the Court suo tnotu or on the application of any v 

party. 

12. Rules 21, 23 and 25 to 27 of Order VII shall apply, so far as may be, to addresses for 
service filed under the preceding rule, and rule 24 shall, in the same manner, apply but as if the 
words at the beginning “ In all cases to which rule 23 does not apply” were omitted. 

13. Nothing in rules 11 and 12 shall apply to the notice prescribed byO. XXI, R 22. 

ORDER IX. 

Appearance of Parties and Consequence of Non-appearance. 

1. [S. 96.] On the day fixed in the summons for the defendant to appear and 

answer, the parties shall be in attendance at the Court- 
house in person or by their respective pleaders, and the 
suit shall then be heard unless the hearing is adjourned 
to a future day fixed by the Court. 

2. [S. 97.] Where on the day so fixed it is found 

that the summons has not been served upon the defend- 
ant in consequence of the failure of the plaintiff to pay 
the court-fee or postal charges (if any) chargeable for 
such service, the Court may make an order that the suit 

be dismissed : 


Parties to appear on day 
fixed in summons for defend- 
ant to appear and answer. 


Dismissal of suit where sum- 
mons not served in conse- 
quence of plaintiff’s failure to 
pay costs. 


0. 8, R. 9. — Court’s permission is necessary for 
filing pleading in reply to defendant’s written 
statement. 27 Bom. L. R. 890=1925 B. 390. 

0. 8, R 10. — O. 8, R. 10. relates back to R. 1 
as well as to R. 9, and the rest are of the nature 
of an explanation to R. 1. 40 I. C. 223 =(1917) 
M. W. N. 241. But see 1 Bom. 217543 Cal. 

IOOI. 

Applicability. — R. 10 applies only to speci- 
fic requirement by the Court to the filing of a 
written statement and not to a general direction 
in the summons that such a written statement 
may be filed. 2 O.W.N. 391 = 12 O. L. J. 532 =88 
I. C. 540= A. I. R. 1925 Oudh 567. Vakil 
refusing to file is sufficient cause to excuse delay 
in filing written statement. M. L. J. 213 = 44 
Mad. 978. 

0. 9, R. 1 O. 9 does not apply to execution 


proceedings. 35 I. C. 337. See also 17 All. 106 ; 
4i I. C. 586 = 21 C. W. N. 767. 47 C. L. J. 87 ; 
51 M. L. J. 219 = 1926 M. 980=97 I. C. 1008 ; 
23 L. W. 227 = 1926 M. 412=50 M L. J. 200 ; 
50 Mad. 67 = 26 L. W. 878 ; 100 I. C. 518= A. I. 
R. 1927 Cal. 420 ; 53 Cal. 679. O, 9 does not 
apply to the special set of circumstances contem- 
plated by O. 10, R. 4. (1921) M. W. N. 390=63 
I. C. 961 = 14 L. W. 15. The Court has power 
to order a case to be set down for hearing, if the 
defendant enters appearance before the time for 
appearance fixed in the summons. 4 Beng. L. R. 
App. 75. For the meaning of the words “ day 
fixed,** see 2 A. 67. A defendant has a right to 
appear at the hearing of the case although he 
has not been served. 15 B. 160. 

0. 9, R. 8. — Court ordering summons in the 
ordinary way and by registered post — Plaintiff 
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Provided that no such order shall be made although the summons has not beep 
served upon the defendant, if on the day fixed for him to appear and answer he 
attends in person or by agent when he is allowed to appear by agent. 

. 3. [S. 98.] Where neither party appears when the 

pears, it to'be dismissed. ^ suit is Called ? n for hearin S* the Court ma y make a " order 

that the suit be dismissed. 


4. [S.99] Where a suit is dismissed under rule 2 or rule 3, the plaintiff may 

(subject to the law of limitation) bring a fresh suit ; or he 
F lam *! ff n,ay bnng fresb may apply for an order to set the dismissal aside, and if 
to he satisfies the Court that there was sufficient cause for 

his not paying the court-fee and postal charges (if any) 


paying process fee and not postal charges— Dis- 
missal of suit — Illegal. 9 Lah. L. J. 96=90 I. C. 
909 = A. I. R. 1927 Lah. 157 ; 99 I. C. 909. The 
rule has no application to a case where ihe plain- 
tiff did not furnish the correct address of the 
defendants or did not go with the process-server 
to serve the summons. 99 I. C. 898=9 Lah. L. J. 
135 = A. I. R. 1927 Lah. 170. The Court cannot 
dismiss the suit before the date fixed for hearing. 
2 A. 318. The rule will apply where there are 
more defendants than one, and the plaintiff fails 
to pay process-fees for one or some of the defen- 
dants only. 5 Bom. H. C. (A. C.) up. But see 
R. 11. Reasonable time for compliance with 
Court’s order to be given. 55 I. C. 650. Failure 
to file affidavits of service of summons on guar- 
dian cf minor defendants — Dismissal for default 
is not proper. 55 I. C. 826 = 1 Pat. L. T. 125* A 
fresh application can be made where an applica- 
tion for a final decree in a mortgage suit is dis- 
missed for default of appearance of both parties. 
43 I. C. 518 = 16 A. L. J 1431- The mere fact 
that a case had been previously dismissed for 
default is no reason for refusing to restore it 
after a second dismissal. 43 I. C. 180. On this 
rule, see also 9 Cal. 163; 20 Bom. 541 . No appeal 
lies from an order dismissing a suit under O. 9, 
Rr. 2 and 4 for de''ault, as it is not a decree, 
plaintiff could seek relief under R. 4. 38 All. 357; 
9 C. 627 Dismissal of an application for insol- 
vency is not a bar for the making of a fresh ap 
plication. A. I R. 1928 Pat. 1 16 (49 I. C. 229, 
F.). 

0. 9, B. 3.— Rule applies only to a case where 
a date is fixed for the appearance of the defen- 
dant. 40 All. 592 = 25 A. L. J. 437 = 101 I. C. 676 
= A. I. R. 1927 All. 439. As to whether a suit dis- 
missed under this rule can be restored. See 103 
LC. 620. The mere physical presence of a pleader 
not instructed to proceed with the case is not an 
appearance. 9 I. C. 842. Notice of application 
for restoration of a suit dismissed under O. q, 
R. 3 in the absence of both the parties, need not 
be sent to the other side. (10 A. L. J. 399, foil.) 
24 O. C. 347= *923 Oudh 55. When the parties 
state that the case be struck off as settled it 
amounts to withdrawal and no suit can lie again. 
32 I. C. 624 = 0916) 1 M. W. N. 171. Applica- 
tion for amendment of issues — Parties absent — 
Suit cannot be dismissed. 6 Pat. L. J. 331=63 
I. C. 746. See also 102 I, C. 416 = A. I. R. 1927 
Sind 228. Failure to appear must be on the day 
fixed for hearing, or on the date to which the 
hearing is adjourned. 2 A. 67 (P.C.); 4 M.H.C. 56. 
But the suit is not to be dismissed for failure to 
appear on the day fixed for judgment. 28 Punj. 


L. R. 324 = 100 L C. 472=9 Lah. L. J. 178. A 
judge is not bound to wait until the Court is- 
about to close for the day. 7 Mad. 356. When 
neither party appears, the Court should dismiss 
the suit, and not strike the case off the file. 10 M. 
270. The rule applies to execution applications 
20 B. 54 r. See also y C. 1 63. No appeal lies 
from an order under this rule. 10 M. 270. 

0 . 9, B. 4. Application.— o. 9 , R. 4, c. P. 
Code, expressly applies to suits, and cases under 
O. 21, Rr. 100 and 101 are not suits within this 
rule. 52 I. C. 416. But see 2 P. 372 infra. An 
application under O. 21, R. 100 is not an applica- 
tion in execution the proceedings being in the 
nature of a summary suit. R. 4 can v\ ell apply 
to proceedings under O. 21, R. 100. 4 Pat. L. T. 

93 = 2 Pat. 372. O. 9, R. 4 does not apply to the 
dismissal of an application under O. 21, R. 90. 
53 Cal. 679 = 1926 Cal. 773^96 I. C. 705. 

‘‘Sufficient Cause,” what is —a bona fide 
mistake which is not unreasonable amounts to- 
sufficient cause. 96 I. C. 881 (1)5=31926 Lah. 
634 ; 3 Bom. H. C. 60. Whether absence of 
counsel amounts to sufficient cause. See 26 M. 
599. Where the non service is due to the 
process being mislaid in Court, the suit should 
be restored. 9 Lah. L. J. 19 = 100 I. C. 
395 (0 = 28 Punj. L.R. 136. Grounds for restora- 
tion of suit dismissed under R. 3. See 103 I. C. 
620. As to carelessness of petitioner see 27 Punj. 
L.R. 264. An application under this rule need not 
always be accompanied by an affidavit. 3 Bom. 
L. R. 130. Default to pay process-fees for the 
attendance of one of several defendants — Suit 
cannot be dismissed against all. 60 I. C. 377 = 2 
Pat. L. T. 256. Duly authorised agent present — 
Suit cannot be dismissed for default. 3 Pat. L. 
T. 447 = 68 I. C. 659. A Judge when restoring a 
suit to file under this rule cannot pass an order as 
to the general costs of the suit. 26 B. 201. 
An order of dismissal for default can under R. 4 
be set aside only by the Court which passed the 
order. 2 Lah. L. J. 48=56 I. C. 884. The two 
remedies provided by O. 9, R. 4 . are not mutually 
exclusive. 96 I. C, 187 = 1926 All. 678, 

NOTICE — On an application under O. 9, R. 4 
notice to a defendant is unnecessary. (10 A. L. 
J. 399, foil.) 24 O. C. 347 =9 O. L. J. 52 =64 D 
C. 767 = 1923 Oudh 55. 

Appeal.— N o appeal lies from an order under 
R. 4 refusing to set aside the dismissal of a suit 
under R. 3- 41 1 - C. 180 ; 42 I. C. 613 = 2 Pat. L. 
W. 172. Fresh application can be made although 
the applications to sue in forma pauperis is once 
dismissed. 2 Bur. L. J. 217 = 1924 Rang. 161; 
S 3 C. 679 =96 I. C. 705. 



.494 


fHE CIVIL COURT MANUAL. 


t0.9,R'5 


required within the time fixed before the issue of the summons, or for his non-appear- 
ance, as the case may be, the Court shall make an order setting aside the dismissal 
and shall appoint a day for proceeding with the suit. 

15. [Cl. S. 99-A.] (r) Where, after a summons has been issued to the defend- 

ant, or to one of several defendants, and returned unserv- 
Dis missal of suit where e d, the plaintiff fails, for a period of three months from 

«med ™«ved?“ S for th ® dat ® of th f e . return made t0 the Court by the officer 
three months to apply for fresh ordinarily certifying to the Court returns made by the serv- 
summons. ing officers, to apply for the issue of a fresh summons the 

Court shall make an order that the suit be dismissed as 
against such defendant, unless the plaintiff has within the said period satisfied the 
Court that— 


( a ) he has failed after using his best endeavours to discover the residence of 
the defendant who has not been served, or 

( b ) such defendant is avoiding service of process, or 

(c) there is any other sufficient cause for extending the time, 

in which case the Court may extend the time for making such application for such 
period as it thinks fit. 

(2) In such case the plaintiff may (subject to the law of limitation) bring a 
fresh suit. 

6 . [S. 100 ] (1) Where the plaintiff appears and 

the defendant does not appear when the suit is called on 
for hearing, then — 

(a) if it is proved that the summons was duly 
served, the Court may proceed ex parte ; 

( b ) if it is not proved that the summons was 
duly served, the Court shall direct a second summons to 
be issued and served on the defendant ; 

(c) if it is proved that the summons was served on the defendant, but not in 
sufficient time to enable him to appear and answer on the 
When summons served, but ^ay fi xec j j n t ^ e summon s, the Court shall postpone the 

■no. m uuc nn~* hearing of the suit to a future day to be fixed by the 

Court, and shall direct notice of such day to be given to the defendant. 

(2) Where it is owing to the plaintiff's default that the summons was not duly 
served or was not served in sufficient time, the Court shall order the plaintiff to pay 
the costs occasioned by the postponement. 


Procedure when only plain- 
tiff appears. 

When summons duly served. 

When summons not duly 
served. 


, Oi 9 , R. 5 1 Rule 5 (1) was substituted by 

Act XXIV of 1920, S. 2. Rule 5 does not give the 
appellant the right to apply for fresh summons at 
any time within a year (now 3 months) from the 
■date of return to the Court. 17 I. C. 294. Dis- 
missal for default — Absence of petitioner — Non- 
of, 1926 Cal. 112. The provisions 
of O. 9. R. 5 giving one year’s time (now 3 
months’ time) for the issue of first summons, 
would not apply to appeals. 50 Bom. 815 = 100 
I.C. 147 =*28 Bom. L. R. i446 = A.I.R. 1927 Bom. 
€8, dissenting from. 25 M. L. J. 451 ; see also 21 
1 . C. 420. A summons ought not to be ordered 
after the lapse of one year (now 3 months) 
unless the plaintiff shows that there has been no 
laches on his part. 15 B. L. R. (App.) 12. See 
also 5 C. 126 ; 3 Bom. L. R. 402. 

0 . 9 , E. 6. Scope of rule— Procedure.— 
See 1 Pat. 1884=69 I. C. 837. R. 6 lays down when 
the Court may proceed ex parte but there appears 
fp be no explanation in the Code what ex parte 
procedure is. 69 I.C. 619 =» 1923 Nag. 83. A 
decree passed on merits in the absence of the 
plaintiff and his pleader reporting ao instruc 
tions is an ex parte decree (1927) M. W. N. 897. 


A decree passed in the presence of the pleader for 
defendants is not an ex parte decree. 6 P. 383 = 
103 I. C. 7U=A. I. R. 1927 Pat. 291. The ap- 
plication of the rule is not limited to defendants 
residing within British India. 23 A. 99. The 
words “ proceed ex parte ” in R. 6 mean proceed 
to take and determine evidence. 42 Cal. 1001 = 
20 C.W.N. 1 192. The appearance referred to in 
this rule is an appearance in an answer to 
a summons to appear and answer the claim on a 
day specified therein. 7 A. 538. “ When a suit 

is called on for hearing ” in connection with O. 9, 
refers to the first day’s hearing and in connection 
with O. 17. R. 2, means “ when the suit is first 
called on for hearing.” 26 L.W. 76= to 4 I.C. 371 ~ 
A.I.R. 1927 Mad. 799 .Ex parte proceedings cannot 
be taken on the basis of a service effected through 
registered post. 1926 Lah 579 “95 I.C. 874. The 
mere fact of a case, being ex parte> does not 
render bad evidence otherwise reliable. 37 I. C. 
27 «3 O. L. J. 468. A decree cannot be passed 
ex parte merely because the defendant does not 
appear. The plaintiff must prove prima facte that 
his claim is true. 91 I. C. 1194*1926 Oudh 192 
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Procedure where defendant 
appears on day of adjourned 
hearing and assigns good cause 
for previous non-appearance. 


7. [S. 101] Where the Court has adjourned this 

hearing of the suit ex parte , and the defendant, at or be- 
fore such hearing, appears and assigns good cause for his 
previous non-appearance, he may, upon such terms as the 
Court directs as to costs or otherwise, be heard in answer 
to the suit as if he had appeared on the day fixed for his appearance. 

8. [S. 102] Where the defendant appears and the plaintiff does not appear 

D ^ t . . when the suit is called on for hearing, the Court shall 

only appears. make an order that the suit be dismissed, unless the 

defendant admits the claim, or part thereof, in which case 
the Court shall pass a decree against the defendant upon such admission and, where 
part only of the claim has been admitted, shall dismiss the suit so far as it relates to 
the remainder. 

9. [S. 103] (i) Where a suit is wholly or partly dismissed under rule 8, the 

plaintiff shall be precluded from bringing a fresh suit in 
Decree against plaintiff by reS p ec t G f the same cause of action. But he may apply 
default bar3 fresh suit. * , * A . , ., , J .vf J 

for an order to set the dismissal aside, and if he satisfies 


0 . 9, R. 7. — An application to the Court under 
O. 9, K. 7 can be made through a vakil notwith- 
standing that the Court had decided to proceed 
ex parte owing- to the non-appearance of the 
defendant in person pursuant to an order of the 
•Court. 55 I. C. 945 = 1 1 L. W. 289. In the 
absence of good and sufficient cause for previous 
non-appearance the defendant cannot be allowed 
to appear and defend the suit ; and the case 
should proceed ex parte against him. 1 B. 217 ; 
9 B. L R. App. 15. But see also 26 M. 599. 
Defendant declared ex parte — Appearance on 
adjourned day — Application to appear is not 
necessary. 92 I.C. 493 = 1926 Sind 181 ; 91 I. C. 
545 — 1925 Mad 12755706 I. C. 664 =39 M. L. 
T. 656 = 0928) M.W.N. 103 (1). A guardian’s 
laches is a sufficient cause for setting aside an 
ex part' decree or order in the case of minors. 
(27 M. I.. J 166 and 6 C. L. R. 69, Foil.) 1 1 
L. W. 289. Good cause not shown — Application 
need not be allowed. 26 O. C. 10 = 73 L C. 591. 
An appeal lies from an order dismissing a suit 
for default where part of the claim is rejected. 
45 M. L. J. 497 = 4 Lah. 284=50 I. A. 162 

(P.C.). 

0. 9, R. 8 . Scope of.— 53 Cal. 844- O 9, 
R. 8 and O. 17, Rr. 2 and 3.— Scope of— Failure 
to appear — Procedure. 24 Bom. L. R. 775 =46 
Bom. 1026. Absence of plaintiff— -Court cannot 
hear cases on merits. 20 A. L. J. 123 = 1023 All. 
68; 55 I. C. 966; 37 All 460 = 29 I.C. 553. 
Where the plaintiff is absent but he has been 
adjudged insolvent, whether formal notice to 
Official Assignee necessary even though he has 
actual knowledge of the suit. A.I.R 1927 Cal. 
76=31 C. W. N. 22=53 Cal. 844. Where there 
are several defendants jointly interested in a 
particular matter, an admission by some of them 
is relevant against all the defendants. (4 C. 133 ; 
45 C. 159, Ref.) 69 I. C. 35 ■* 1923 Lah. 123. 

MEANING OF TERMS.— The word ‘ claim ’ in 
R. 8 being synonymous with the amount sued 
for, refers to the right claimed irrespective of the 
amount stated in the relief column. 35 I. C. 65. 
The words ‘ admits the claim or part thereof* 
applicable to the cases where the Court can 
consider oh the examination of the plaint and 
defendant's written statement that th^ defend- 
ant is ready to pay the admitted claim there 


and then or submit to the relief claimed in the 
plaint. 33 I. C. 65. 

Court’s Powers to pass Orders.— The 
provisions of O. 9, Rr. 8 and 13 are exhaustive 
in respect of cases where the plaintiff makes 
default in appearance in a suit. 28 Punj. L. R. 
<54 = 10 3 I. C. 425 = A. I. R. 1927 Lah. 622. In 
dismissing a suit for default, a Court has no 
jurisdiction to provide that the order shall not 
prejudice a minor plaintiff. 63 I. C. 736=6 Pat. 
L. J. 317. A Court has jurisdiction to direct a 
plaintiff to appear in person and to dismiss his 
suit if he fails to appear. But it cannot dismiss 
the suit against the other plaintiffs. 50 I. C. 
323 = 4 Pat. L. J. 152. A person added as addi- 
tional plaintiff on the objection of the defendant 
was ordered to appear personally — Order dis- 
missing suit for default of appearance is errone- 
ous. 95 I. C. 865 (1) = 1926 Lah. 577. Where 
a plaintiff and his witnesses weie absent and his 
pleader had instructions only for an adjournment 
the Court can dismiss the suit only under O. 9, 
R. 8 and not under O. 17, R. 3. 23 I. C. 614 = 

(1914) M. W. N. 344 ; 1926 Cal. 246. Where a 
sole plaintiff dies before trial, the dismissal of 
the suit for non-appearance is improper. 35 All. 
331=40 I A. 150 -25 M. L. J. 148 (P. C.). 
When all the evidence has been adduced but 
plaintiff and his pleader do not appear at a sub- 
sequent hearing, the suit cannot be dismissed. 7 
Bom. L. R. 201. Dismissal for default — If 
plaintiff dead on the date of hearing order is a 
nullity, 73 I* C. 230 = 1924 Oudh 114. The 
date fixed for the settlement of issues is a date 
fixed for the hearing of the suit within O. 9, R. 8. 
48 I. C. 192 = 1919 Pat. 32. 

APPEAL. — Dismissal under R. 8 — Appeal does 
not lie. (1922) M.W.N. 483 = 1922 Mad. 416. 
As to powers of appellate court, see 1926 All. 
284-9* I. C. 496. 

0 9, R. 9. SCOl’K OF. — See 41 T C. 905 ; 29 
I. C. 902 ; 55 I. C. 481 =23 O. C. 18. See also 1 
Pat. L. J. 547 = 38 f. C.53. (16 C. W.N. 643 
diss.; 29 C. 598 expl.) ; 8 L. R. (Rev.) 281 

APPLICABILITY.— R. 9 is applicable to tke 
dismissal of an application for probate whiefe 
had nnder S. 83 of the Probate and Administru* 
tion Act been treated as a suit. 53 I. C. 639. 
But see- $3 Cal. 578. O. 9, R. 9 has no applica- 
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the Court that there was sufficient cause for his non-appearance when the suit was 


tion to proceedings In execution. 17 AH. 106; 
13 C. L. J. 532 ; 41 Cal. 1 ; 38 Mad- >99 : 35 
I. C. 337 (*) : C. W. N. 769 : 4 Pat L-J. 135 

= 491.0.617 = 1919 Pat. 7S (F. B.) ; 47 j- C. 
154 - ig 18 Pat. 265 ; 100 I. C. 343=45 C. L. J. 
60. 50 Bom. 4S7 = *926 Bom. 377 = 28 Bom. 

L. R. 686 = 96 I. C. 41 1. A fresh apphca 
tion for execution is competent when a pre- 
vious application is dismissed for default as 
R. 9 does not apply. 21 C. W. N. 769 ; 25 L. W. 
192 = 99 I. C. 9S4 = A. I. R. 1927 Mad. 355 = 5.2 

M. L. J. 123. R. 9 does not apply to an appli- 
cation under O. 21, R. 2 (2). 63 I. C. 855. An 
application for setting aside a sale under o. 47 
and O 21, R. 90 is not an application for execu- 
tion. 33 1- C. 581 =20 C. W. N. 1203; 29 I. C. 
395 = 19 C. W. N. 758; 59 I. c - 575 = 23 O. 
C. 349. Where an application for setting aside 
an execution sale under O. 21 , R. 90 is dismissed 
for default another application lies under R. 9. 
(/t>id.) R. 9 is applicable to an application 
for final decree for foreclosure dismissed for 
default. 26 O. C. 194 = 1924 Oudh 30- . A second 
petition to have a person declared an insolvent is 
not barred under this rule. 39 M. L. T 118== 
(1927) M. W. N. 176=101 I. C. 349 (i) = A. I. 
R. 1927 Mad. 579. Under R. 9 an application 
lies, when an application, for restoring a suit dis- 
missed for default, is itself dismissed for default. 
44 Cal. 950 = 21 C.W.N. 30. See also 54 Cal. 405 
= 31 C. W. N. 576 = 103 I. C. 69 = A. I. R, 1927 
Cal. 534 ; 27 Punj. L. R. 5 6 4 =99 I* C. 1055= A 
I. R 1927 Lah. 71 (1) ; 100 I» C. 313 ; 3 Rang. 
534 = 93 I. C. 94-1926 Rang, 74- But see 23 L. 

W. 538 = 1926 Mad. 654=94 I. C. 151 ; 101 I.C. 
705 = 7 N, L. R. 32. Contra 5 1 X* C. 152. 
R. 9 bars a suit where the cause of action 
is the same. 39 M. L. J- 412=60 I, C. 201 
Where the cause of action is different a second 
suit is maintainable. 5 R* 47 1 = 6 Bur.L.J. 148 = 
104 I.C. 313 = A. I. R. 1927 Rang. 281 ; 5 R. 785. 
But when a suit in ejectment is dismissed underO. 
9, R. 8 a fresh suit cannot be instituted in a sub- 
sequent year 9 L.R. 287 (Rev.) =4 O.W.N. 1202. 
Application under R. 9 must be disposed of on 
evidence and not on the ground that it is bona fide 
or otherwise, 42 I.C. 649 — 22 C. W. N. 671. 
Fresh suit, when barred. 45 All. 81=1923 All. 
408. The rules or orders dealing with the case 
of the new appearance of a suitor do not apply to 
the situation arising from the death of suitor. 35 
All. 331=40 I. A. 150 (P. C.). The dismissal 
for default of a suit for partition does not bar 
a second suit for petition. 5 Rang. 785 ; 49 
Mad. 939=51 M. L. J. 254. An order dismissing 
an appeal for default, is not a decree and there- 
fore the decree of the Court of first instance is 
not superseded by it nor does it merge into it. 
(39 All. 13; 36 All. 350 (P. C.) foil.) 39 All. 393- 
An order under R. 9 setting aside an order of 
dismissal for default made on the application of 
some of the plaintiffs may operate in favour of 
all of them, as the Court setting aside the order 
may direct. SS I.C. 481 = 23 OC. 18. Subsequent 
application for assessment of rent where the ap- 
plication failed for default, is not barred under S. 
leg of the Bengal Tenancy Act. 2 P. 192*4 Pat. 

X, . T. 705. See also 8 Pat. L. T, 789= io 3 I* C. 


615= A. I. R. 1927 Pat. 375 Conditional order — 
Order to restore on payment of costs — Appeal lies. 
26 I. C. 895 = 12 A.L.J. 1270. See also 49 Cal. 616. 

APPLICATION WHEN TO BE MADE.— Applica- 
tion to restore suit dismissed for default must be 
made within 30 days of the order and the limita- 
tion does not cease to run by making an applica- 
tion for review. (2 C. W. N. 318, sel.) 1 Pat. L. 
J. 547=38 I. C. 53. 

RESTORATION. — A Court can in its inherent 
powers restore a suit dismissed for default of 
appearance, on a ground other than sufficient 
cause for non-appearance. 34 A. 426 ; 44 B. 82 = 
53 I. C. 252; 20 S. L. R. 266 ; 5 Bur. L. J. 139 = 
99 I.C. 15 1 = A. I. R. 1927 Rang. 58. See contra 
28 Punj. L. R. 554 = 103 I C. 425 = A. I. R. 1927 
Lah. 623. Appearing in court on the same day 
after the case has been disposed of ex parte , can- 
not entitle a party to restoration. 103 I. C. 129 = 
A. I. R. 1927 Sind 223. See also 100 1. C. 313. 
There is no rule that enables the Court to restore 
an application made under 0. 9, R. 9 which 
has been dismissed forw r ant of prosecuiion. Even 
S. 151 does not apply in such a case. 1923 Bom. 
386. Where the plaintiff exonerates certain defen- 
dants from liability and the suit is subsequently 
dismissed for default, it cannot be restored as 
against the exonerated defendants. 25 O. C. 67 = 
1922 Oudh 160. A difference in the mode of re- 
lief claimed does not affect the identity of the 
cause of action. 15 C. 422 (P. C.) ; 96 I. C- 287 
= 1926 Lah. 562. The dismissal of a suit for 
redemption does not bar a subsequent suit for 
possession. 10 B. 28. A bona fide mistake which 
is not unreasonable amounts to sufficient cause. 3 
Bom. H. C. R. 60. Whether absence of counsel 
amounts to sufficient cause. See 7 A. 542 ; 100 I. 
C. 313 ; 100 I. C. 793 ; 6 R. 471 =6 Bur. L, J 
148 = 104 I. C. 313 -- A. I. R. 1927 Rang. 281 ; 9 
Lah. L.J. 80 = 101 I. C. 444 = 28 Punj. L.R. 204 ; 
101I. C. 880 = 4 O.W.N. 508= A. I. R. 1927 
Oudh 21 1. Minority is not in itself ^sufficient 
cause’ for restoration under O. 9, R. 9 (1), unless 
the guardian has been guilty of laches or gross 
neglect. The Court is bound to enquire into the 
question (26 M. 599 ; 30 M. 274, foil ; 24 M. L. J. 
235, dist.) 25 I. C. 450 = 27 M. L. J. 167. Gross 
negligence on the part of a next friend in the con- 
duct of a suit, prevents the effect of the bar con- 
tained in the rule. 22 C. 8. See also 24 B. 547 at 
p.552; 19 B. 571. Illness of a brother was held not 
sufficient cause to set aside a dismissal for default 
2 Pat 784 “ Sufficient cause ” — Pleader sitting 

at the next room not hearing call. 102 I. C. 416 
— A, I. R. 1927 Sind 228. Appearance of counsel 
two, minutes late. 103 I. C. 313. Late arrival of 
train, 9$ I. C. 868 = A. I. R. 1927 Lah. 40. Coun- 
sel engaged but remainirg absent — Case should 
be restored 95 I. C. 260 = 1926 Nag. 409. Illness 
of plaintiff is a sufficient cause. 95 I. C. 240 (1 ) = 
1926 Lah. 541. An application underO. 9, R. 9- 
should not be dismissed limine 106 I.C. 821. Few 
minutes delay due to plaintiff’s going to call his 
pleader is sufficient cause, 96 I.C. 821=1926 
Lah. 650 (2). See also 93 I.C. 211 ( 1 ) = 23 
L. W. 430. 96 I, C. 402 = 8 Lah. L, J. 422. 

Review.— P laintiff is entitled to apply for 
review of judgment when his suit dismissed for 
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called on for hearing, the Court shall make an order setting aside the dismissal upon 
such terms as to costs or otherwise as it thinks fit, and shall appoint a day for procee- 
ding with the suit. 

(2) No order shall be made under this rule unless notice of the application has 
been served on the opposite party. 

[Lahore] Order IX, Rule 9(1), the following proviso should be added 

“ Provided that the plaintiff should not be precluded from bringing another suit for redemption 
of a mortgage, although a former suit may have been dismissed for default.” 


10 . [S. 105.] Where there are more plaintiffs than one, and one or more of them 

appear, and the others do not appear, the Court may, at 
Procedure in case of non- the instance of the plaintiff or plaintiffs appearing, permit 
several plaintiffs. the suit t0 Proceed in the same way as if all the plaintiffs 

had appeared, or make such order as it thinks fit. 


11. [S. 106] Where 

Procedure in case of non- 
attendance of one or more of 
several defendants. 


there are more defendants than one, and one or more of 
them appear and the others do not appear, the suit shall 
proceed, and the Court shall, at the time of pronouncing 
judgment, make such order as it thinks fit with respect to 
the defendants who do not appear. 


Consequence of non-attend 
ance, without sufficient cause 
shown, of party ordered to 
appear in person. 


and defendants, respectively, who do not appear. 


12. [S. 107] Where a plaintiff or defendant, who 

has been ordered to appear in person, does not appear in 
person, or show sufficient cause to the satisfaction of the 
Court for failing so to appear, he shall be subject to all 
the provisions of the foregoing rules applicable to plaintiffs- 


Setting aside Decrees ex parte. 


13. [S. 108] In any case in which a decree is passed ex parte against a defen- 

dant, he may apply to the Court by which the decree was 
Setting aside decree ex parte p assec l for an order to set it aside ; and if he satisfies the 
against de en ant. Court that the summons was not duly served, or that he 


default and he has not applied under O. 9, R. 9 
to set aside the order. (26 Cal. 598 ; 16 C W.N. 
643, foil.) 37 M. L. J. 59 =5° I.C. 3^7 J 20 s - L * 
R. 266. 

REVISION. — A revision lies against an order 
re admitting a suit dismissed for default. 29 I. C. 
1004. Decision on merits instead of dismissal 
under the rule — Revision. See 4 O. W. N 644. 
But an appellate or revisional authority should 
not lightly interfere with an order of restoration. 
17 M. L. J. 225. See also 46 C. L. J. 182. 

APPEAL.— Order refusing to set aside the dis- 
missal for default. 100 I. C. 343—45 C. L. J. 6o- 
See also 51 Bom. 67 ==99 I C. 384 = 1927 Bom 1. 

0. 9, R. 12, — The dismissal of a suit under this 
rule is a highly penal matter, and ought not to be 
done unless after a distinct order to attend, he 
has deliberately disobeyed the order. 17 W. R. 
141. See also 4 Pat. L. J. 152 ; 6 L. W, 337. A 
defendant, a minor represented by a guardian, is 
a party to the suit whose production in Court can 
be compelled by a direction to his guardian, (23 
M. L. J. 676, dist.) 55 I. C. 945 = 11 L - z8 9; 
The Court is not bound to have recourse to all 
the processes prescribed by faw for compelling 
the attendance of the defendant as a witness. 5 
C. 353. See also 8 A. 20. The non-filing of a 
written statement does not justify the Court in 
proceeding ex parte . 2 M. H. C. R. 311. If a 
defendant appears and files a written statement, 
he ought not to be placed ex Parte . 3 M. 264. 

38 


0 . 9 , R. 13 . SCOPE. — Applicability to an order 
under S.53, Prov. Insol. Act. 103 I.C. 381 = A.I.R. 
1927 Mad. 897. O. 9, R. 13 deals only with default 
in appearance and not in the doing of any act or- 
dered by the Court. J05 I.C. 842 - A.I.R. 1928 Nag 
75. Rule applies to every case in which a decree is- 
passed ex parte against a defendant either by rea- 
son of his non-appearance at the first hearing, or 
by reason of his non-appearance at an adjourned 
hearing. 23 C. 738 (F. B.) ; 20 B. 380. The rule 
contemplates the case of a Court setting aside its 
own decree, and not that of another and higher 
tribunal. 4 C.W.N. 456. R. 13 is an enabling one 
which prescribes what is to be done in the ordi- 
nary course to get an ex parte decree set aside. 42 
M.L.J. 344 = 1922 Mad. 10. The word “ appear- 
ance ” implies that the party is present at the 
trial either in person or through pleader for the 
purpose of conducting the case. 1922 Pat. 485 = 
i P. j 8S. The words “ was prevented by any 
sufficient cause from appearing ” must be liberal- 
ly construed to enable the court to exercise 
powers ex debito justttiae. 4 O.W.N. 356=101 L 
C. 632 (2) = A. I. R. 1927 Oudh 173. See alsa 
32 C. W. N. 10. The word “ duly ” does not 
mean personally, 102 I.C. 243 = A.I.R. 1927 Mad. 
507=52 M. L. J. 477. Mere misdescription of 
plaintiff in an application under this rule is no- 
reason for refusal to hear the application on 
merits. 23 N.L.R. 71 = 102 I.C. 24= A. I. R. 1927 
Nag. 251. 
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was prevented by any sufficient cause from appearing when the suit was called on for 


applicability to orders in execution 
UNDER S. 47.— They are decrees as defined in 
S. 2 and hence ex parte orders are ex parte dec- 
rees. 37 Mad. 462=26 M. L. J. 189 ; to decrees 
passed under Sch. 11, para. 21 (2). 62 I. C. 927. 
J. 9, R, 13 does not apply to delivery proceedings 
under O. 21, Rr. 97 to 101 as they are execution 
proceedings. 23 L. W. 227-92 I.C. 533*" 5° M. 
L. J. 200 = 1926 Mad. 412. An application under 
O. 9* R. 13 to set aside an order passed in a pre- 
ceding application of the same nature lies. 76 

I. 0.583 = 1923 Cal 552. Inherent powers of 
Court under S. 15 t cannot be invoked to set aside 
an ex parte decree long after the limitation pres- 
cribed by Art. 164 has passed. 1 Pat. 277=65 I. 
C. 341 ; 53 I C. 847 ; 78 I.C. 660 = 1923 Lab. 147 
<l). But see also next case. There is no inherent 
power in a Court apart from O. 9, R. 13 to set 
aside an ex parte decree on an application made 
for that purpose. The scope of the inherent power 
of a court pointed out. See 43 Mad. 94 =37 M. 
L.J. 599 (F.B.) (26 Mad. 599, overruled ; 24 M.L. 

J. 235, affirmed.) An order refusing exercise of 
such powers by court is not appealable. 1 Pat. 
277=65 I.C. 341. Where there is transfer of 
territorial jurisdiction after decree, the new court 
can entertain application to set aside ex parte 
decree. 42 M. L. J. 344^1922 Mad. 33. Though 
an appeal is pending against an ex parte decree, 
an application to set it aside should be made to 
the Court which passed the decree and not to the 
Court hearing the appeal. (30 Mad. 535, dist.; 27 
Mad. 602 ; 39 All. 13 and 38 Cal 394, foil.); 44 
Mad. 73i=4i M. L.J. 90. Proceedings under 
O. 9, R. 13 may go on ad infinitum. (44 Cal. 950, 
Foil ); 76 I.C. 583 = 1923 Cal. 552. 

Decree WHEN EX parte. — A decree passed 
owing to defendant’s default of appearance in 
spite of the Court’s direction to him to appear on 
that day, amounts to an ex parte decree. 27 I. C. 
882 = 2 L.W. 105. The mere sitting in Court of the 
pleader of a party having no instructions but to 
ask for time is not an appearance. 3 Pat. L.J. 481 = 
46 I.C. 488. An application to set aside a final 
decree in a mortgage suit passed ex parted main- 
tainable under O. 9, R. 13, 48 I.C. 71 =35 M.L J. 
375. Where an application to set aside an ex 
parte decree is concogned to the record room in 
account of non-payment of process fee, it is tant- 
amount to dismissal for default. 102 I. C. 754. 
Conditional order, when proper where there has 
been no default on the part of the party asking 
for re-hearing, e.g.> where he has not been duly 
served it is inequitable for the Court to impose 
conditions. 57 I. C. 300 = 5 Pat. L. J. 420. A 
Court should not as a condition precedent to set- 
ting aside an ex parte decree require the deposit 
of a large sum of money. 74 I.C. 86 = 1924 Oudh 
229 ; or order an unreasonably large compen- 
sation. 8 L.R. 176 (Rev.). An order giving time 
to pay the decree amount does not of itself ope- 
rate as a stay of execution of the ex parte decree 
itself. 32 I. C. 731 =3 L. W. 35. An order setting 
aside an ex Parte decree under 0. 9, R. 13 is not 
ultra vires if it does not impose any conditions 
as to costs. 32 I. C. 984. Where an ex parte 
decree Is set aside on condition of defendant’s 
famishing security the Court must adjourn the 
castf in order to take security and must pass final 


orders only after the party has tendered or failed 
to furnish security. 43 I. C. 1 =6 L. W. 767. 
Where an ex Parte decree is set aside, the defen- 
dant is entitled to be restored to his original posi- 
tion under S. 144. 72 I.C. 912 = 2 Pat. 277. A 
decree based on a compromise cannot be treated 
as an ex parte decree and consequently O. 9, R. 
13 does not apply. 27 I. C. 227 = 19 C. W.N. 1 18. 
Ex parte decree against defendant--Suit dismissed 
by consent against another- Court cannot restore 
suit against that other while setting aside the ex 
parte decree. 104 I. C. 216 = A. I. R. 1927 Sind 
245. Ex parte decree cannot be re-opened except 
upon ground of fraud w’hich must be alleged in 
particular form. 58 I.C. 317. 

WHO CAN APPLY.— Heirs of a defendant 
against whom an ex parte decree is passed before 
his death, have a right to apply to set aside the ex 
parte decree. (27 All. 274, doubted.) 1923 Ail. 3c. 
It is competent to executor of a defendant since 
deceased, to apply to set aside an ex parte decree 
against him. 38 Mad. 442. 

REVIEW.— Application to set aside an ex parte 
decree cannot be altered to one for review, by 
merely changing the description, to avoid limita- 
tion. 57 I. C. 15. 

Limitation— Time whether can be ex- 
tended. —Under O. 9, R. 13 as amended by the 
Madras High Court, though time can be extend- 
ed, still it should be extended on justifiable 
grounds. 42 M. L. J. 12 = 1922 Mad. 33. 

Parties TO THE ORDER. — A Court has no 
jurisdiction to set aside an order, setting aside an 
ex parte decree, at the instance of a person not a 
party to the suit. 61 I.C. 534. A Court has no 
jurisdiction to set aside an ex parte decree at the 
instance of a person not affected by the decision 
and who has been expressly exempted from the 
decree. 61 I.C 484. There can be no*\* parte pro- 
ceedings against a defendant who has entered ap- 
pearance and filed his defence. 21 A. L.J. 495 “45 
A. 618. If the minor defendants were not repre- 
sented there is sufficient cause for their non- 
appearance and the Court could set aside the ex 
parte decree 21 A. L.J. 185 = 1923 All. 213 See 
contra 66 I. C. 460 (Nag.) ; 49 All. 123 (F. B.). 
See also 4 O. W. N. 356 = 101 I. C. 632 = A. I. R. 
1927 Oudh 173. An application under O. 9, R. 13 
if granted will re-open the suit only as against 
the successful applicant and not against other 
defendants. 9 I.C. 835 =8 A. L. J. 364. Where 
there is an cx parte decree against one of the 
several defendants- mortgagors, and an applica- 
tion is made to set it aside, the better course 
would be to set it aside against all the defendants 
and direct the suit to be re-tried- 33 All. 264 = 38 
I. A. 37 =21 M. L. J. 1 *40 (P. C.). 

Court’s powers under the Rule.— A 

Court passing an ex parte decree is competent to 
deal with an application to set aside such a 
decree even if an appeal had been subsequently 
preferred. (12 C. W. N. 885 ; 30 Mad. 535 ; 13 
C. W. N. 846 ; 38 C. 394, foil.) ; 26 I.C. 412 ; 

or even after an appeal therefrom has been 
dismissed. 26 L W. 19 = 103 I. C. i46 = A, I.R. 
1927 Mad. 722 (z) =53 M, L. J. no. Court 
bound to decide whether summons was not duly 
served. 1926 Mad. 558 = 94 I. C. 420 (0 = 23 
L. W. 319. The trial Court cannot set aside an 




*>. 9, ft. 13] THK CODE OF CIVIL PROCEDURE (V OF 1908). *99 

hearing, the Court shall make an order setting aside the decree as against him upon 
such terms as to costs, payment into Court or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit : 

Provided that where the decree is of such a nature that it cannot be set aside 


ex parte decree on grounds other than those men- 
tioned in O. 0, R. 13, C. P. C. 24 L. W. 439 = 
97 I. C. 936 (0-^1926) M. W. N. 707. Service 
on the son of pardanashin lady living in the 
same house is proper. 94 I C. 228 = 1926 Cal. 
845(1). A Judge cannot set aside an ex parte 
decree against the judgment-debtor without also 
setting it aside as against the surety. 40 I. C. 400. 

Appeal. — Erroneous order accepting applica- 
tion to set aside ex parte decree — Appealability. 
29 Bom. L. R. 925. An appeal lies against an 
order dismissing for default an application to set 
aside ex parte decree. 36 I. C. 798. Where an 
application to set aside an ex parte decree is 
dismissed for failure to pay process fee this is in 
substance a dismissal for default and an appeal 
lies from the order. (21 C. L. J. 628 ; 36 l*C. 
798 ; 37 I. C. 835, Rel.) 69 I C. 713. See also 
51 Bom. 67 =99 I. C. 384 = A. I. R. 1927 Bom 1 
= 28 Bom. L. R. 1245. See also 1926 A. 142 (2) 
= 48 A. 199 ; 1926 Oudh 118 = 90 I. C. 745. No 
appeal lies against an order refusing to set aside 
an ex parte decree made in a reference under the 
Land Acquisition Act. 94 I C. 330 = 1926 Cal. 
816. 

Powers of Appellate Court.— An appel- 
late Court can set aside an ex parte order passed 
by the original Court against some of the defen- 
dants when an appeal by the other defendants is 
.pending before it. (30 M 535; 32 Mad. 416, foil.) 
29 I. C. 458 -2 L. W. 529. See also 42 M. L. J. 
12 = 1922 M. 33. A pleader duly appearing in a 
suit is not obliged to file a fresh vakalatnama 
ior the purpose of an application to set aside an 
.ex Parte decree in the suit. 24 Bom. L. R. 744 = 
47 B. 11. Appellate Court cannot go beyond 
R. 13. 48 A. 175 = 1925 All. 610. Powers of 

appellate Court. See 1925 Pat. 534. Under R. 13, a 
defendant is entitled to have the ex Parte decree 
set aside as against him if the summons was not 
•duly served even when the defendants knew that 
the suit has been filed against him. 43 Cal. 447 = 
23 C.L.J. 183. Power of appellate Court to go into 
sufficiency of order for substituted service. 52 
M. L. J. 477. A Court can restore a suit only 
when it is satisfied that defendant was prevented 
by any sufficient cause from appearing. 64 I. C. 
965 = 1 Pat. L. T. 69 Application to set aside 
.ex parte deciee — Dismissal of — Non-preferring of 
appeal — Final appeal against decree— Raising 
the same points — Validity* See 100 I. C. 553 (1). 

Evidence. — Where a summons ha9 not been 
•personally served, but served on the gumasta, the 
plaintiff has to prove that such service was valid 
^since it was not so prirna facie, (1913) M.W.N. 
1028 — 21 I. C. 922. Burden of proof of suffici- 
ency of service — Defective report of the process- 
server. 23 N. L. R, 166. In the case of a sub- 
stituted service of summon* the Court is not 
bound by the return of the process-server alone, 
but can declare the service good from other cir 
•cumstances of the case. (21 Mad. 334, foil.; 17 C. 
W.N. 909 i 24 All. 302 ; 29 Mad. 324* dist. ; 6 A. 
L. J, 45 Oiss.) ; 23 I. C. i 4 «36 M. L, J. 368. 
Under this rule the question to be considered is 
whether the defendant honestly intended to be 


present at the hearing of the suit and did his best 
to do so. 43 M. L. J. 632=46 Mad 60. See 
also 5 Rang. 80 = 102 I. C. 379 = A. I. K. 1927 
Rang 150. Appearance before registration of 
suit in a proceeding for appointing a guardian 
ad litem does not dispense with service of sum- 
mons. 35 All. 163 = 18 I. C. 7 1 1 . 

REMEDIES.— Difference in procedure in an 
application under the section and appeal pointed 
out. 32 C. W. N. 101. The person against 
whom an ex parte decree is passed can apply to 
have it set aside under O. 9, R. 13, or he can 
appeal from the decree ; but he cannot start a 
fresh proceeding to set aside the decree. 57 I.C. 
551 =22 Bom. L. R. 798. To impeach an ex 
parte decree on grounds other than fraud, the 
proper remedy is by an application under O. 9, 
R. 13 or an application for review or an appeal 
to a superior Court. A separate suit to set aside 
the decree will not lie. 1 Lah. 344 = 2 Lah. L.J. 
622. A plaintiff whose application to set aside 
an ex parte decree has proved infructuous, can 
maintain a suit to set aside the decree on the 
ground of fraud or any other valid reason. (28 
Cal. 475 : 29 Cal. 395, Rel. on.) 15 C. L. J. 446 
= 17 C. W. N. 219. A regular suit lies to set 
aside an ex parte decree obtained by fraud. 55 
I. C. 412. A subsequent suit to set aside the 
decree, apart from fraud is not maintainable. 3 

L. W. 522=361. C. 128. Suit to set aside ex 
parte decree on the ground of false claim and 
perjured evidence is not maintainable. 97 I. C. 
879 = 31 C. W. N. 2s8 = A. I R. 1927 Cal. 84. 
Where an appeal against an order under O. 9, 
R. 13 is dismissed for non-prosecution, second 
application under O. 9, R. 13 to restore the first 
application may be allowed subject to terms. 76 
I. C. 583 = 1923 Cal. 552. After an appeal has 
been filed against a decree of the lower Court, 
the power to set aside the original decree becomes 
vested in the appellate Court. 30 M. 535. 
Where a suit is transferred without notice to 
defendant, the ex parte decree must be set aside. 
1923 Lah. 444. When a decree of the lower 
Court is superseded by a decree of a superior 
Court, the former cannot alter or amend it, on 
the application of defendants against whom the 
ex parte decree was passed. 37 All. 208 = 28 I. 
C. 261 = 13 A. L. J. 283 ; but see 53 M. L. J. 
no. 

PROVISO.— The fact that the decree is 
the result of a compromise is no bar to 
the application of the proviso. (1027) M.W.N. 
294 = 101 I. C. 98 =38 M. L. T. (H. C . ) 315 as A. 
I. R. 1927 Mad. 550. Where the decree is in- 
divisible in its nature, for example, for the pos- 
session of a house, the whole decree must be set 
aside, subject to the payment of the money due 
by the person bound by the decree. (/ did .) 
Reasons for acting under the proviso to be given. 
102 I. C. 243 = A. I. R. 1927 Mad. 507 = 52 

M. L. J. 477. Ex parte decree ' against several 
defendants whether can be set aside at the 
instance of some of them alone. See 92 I.C. 7 76 
1 1 1926 Mad. 256. 
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as against such defendant only it may be set aside as against all or any of the other 
defendants also. 

[Madras] Make the following amendments to O. 9, R, 13 

Re-number Rule 13 as Rule 13(1). 

Insert the following as proviso to sub-rule ( 1 ) of Rule 13 of Order IX 

44 Provided further that no Court shall set aside a decree passed ex parte merely on the ground 
that there has been an irregularity in the service of summons, if it be satisfied that the defendant had 
notice of the date of hearing in sufficient time to appear and answer the plaintiff’s claim.” 

Add the following as Sub Rule (2) to Rule 13 : — 

“ (2) The provisions of Sec. 5 of the Indian Limitation Act, 1908, shall apply to applications- 
under sub* rule (1). 

[Allahabad] Add the following further piovisos and explanation : — 

Provided also that no such decree shall be set aside merely on the ground of irregularity in the 
service of summons, if the court is satisfied that the defendant knew, cr but for his wilful conduct 
would have known of the date of hearing in sufficient time to enable him to appear and answer the 
plaintiff’s claim. 

Provided also that no ex parte decree shall be set aside under this rule on the ground that the 
summons was not duly served, if the Court is satisfied that the defendant had information of the date 
of hearing sufficient to enable him to appear and answer the plaintiff’s claim. 

Explanation. —Where a summons has been served under O. V, R. 13, on an adult male member 
having an interest adverse to that of the defendant in the subject-matter of the suit, it shall not be 
deemed to have been duly served within the meaning of this rule. 

[Rangoon] In Order IX, Rule 13 substitute * decree or order ’ for the word ‘decree’ wherever 
it occurs in that Rule. 

In Rule 13, add the following as second proviso : — 

4 Provided also that no decree or order shall be set aside under this rule merely on the ground 
that there has been an irregularity in the service of the summons, if the Court is satisfied that the 
defendant was aware of the date of hearing in sufficient time to enable him to appear and answer 
the plaintiff’s claim.’ 

No decree to be set aside 14. [S. 109] No decree shall be set aside on any 

without notice to opposite such application as aforesaid unless notice thereof has 
P arty - been served on the opposite party. 


ORDER X. 

Examination of Parties uy the Court. 

1. [S. 117.] At the first hearing of the suit the Court shall ascertain from each 

party or his pleader whether he admits or denies such 
Ascertainment whether aile- a ii e g a tions of fact as are made in the plaint or written 

ted or denied. statement [if any; of the opposite party, and as are not 

expressly or by necessary implication admitted or denied 
by the party against whom they are made. The Court shall record such admissions 
and denials. 

2. [S. 118.] At the first hearing of the suit, or at any subsequent hearing, any 

party appearing in person or present in Court, or any per- 
Oral examination of party or son a bj e tQ answer an y ma terial questions relating to the 
companion o par y. su it by whom such party or his pleader is accompanied,, 

may be examined orally by the Court ; and the Court may, if it thinks fit, put in the 
course of such examination questions suggested by either party. 


0. 9, R. 14* — R. *4 J ’s imperative and an 
ex parte decree against the defendant can be set 
aside only after notice has been served on the 
plaintiff. 24 M. L. J. 482 = 13 M. L. T. 344 = *9 
I.C. 241 =(’1911) M. W, N. 340. See also Notes 
under R. 13. 44 Opposite party,” meaning of. 

See 31 C. W. N. 906 = 1031.0. 86o = A. I. R. 
1927 Cal. 692. 

0. 10, R. 1.-— An admission on a question of 
fact made by a pleader binds his client. 9 W.R. 
485. See also 2 M. I. A. 253. An erroneous 
consent of a vakil upon a mistaken view of the 
law cannot bind the client. 16 W. R. 24^. A 
pleader cartnot relinquish any portion of his 
client’s case without express authority. 13 W. 
R. 379. Admissions made by a party under O. 10, 


R. 1 are conclusive against him. 4Q All. 2!q- 
07 I.C. 176 = 1926 A. 710 = 25 A. L. J. 48. Under 
O. 10, R. 1 it is obligatory on the Court to exa- 
mine them only when there is no clear express or 
implied denial of any statement of fact in their 
pleadings. 92 I. C. 1006 = 8 Lah. L. J. 67. 

0 . 10, R. 2. — The object of the examination 
is not to take evidence, but to see what are the 
matters in dispute. 15 I. A. 119. See 5 Bom. 
L. R. 687 and 1905 A. W. N. 170 ; 1926 All. 41 1 
= 94 I. C. 1003. A statement made under O. ro. 
R. 2 for a person who appears with a pleader 
merely to prosecute a case or to look after it 
would not necessarily bind the party on whose 
behalf he appears. 1926 A. 41 1 *>*94 I. C. 1003, 
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Substance of examination to 
be written. 


3. [S. 119 ] The substance of the examination shall 
be reduced to writing by the Judge, and shall form part 
of the record. 


4. [S. 120] (1) Where the pleader of any party who appears by a pleader or 

any such person accompanying a pleader as is referred to 
in rule (2) refuses or is unable to answer any material 
question relating to the suit which the Court is of opinion 
that the party whom he represents ought to answer, and is likely to be able to answer 
if interrogated in person, the Court may postpone the hearing of the suit to a future 
day and direct that such party shall appear in person on such day. 


Consequence of refusal or 
inability of pleader to answer. 


(2) If such party fails without lawful excuse to appear in person on the day 
so appointed, the Court may pronounce judgment against him, or make such order in 
relation to the suit as it thinks fit. 


ORDER XI. 

DISCOVERV AND INSPECTION. 

1. [S. 121.] In any suit the plaintiff or defendant by leave of the Court may deli- 
ver interrogatories in writing for the examination of the 
Discovery by interrogatories. opposite parties 

or any one or more of such parties, 
and such interrogatories when delivered shall have a note at the foot thereof stating 
which of such interrogatories each of such persons is required to answer : Provided 
that no party shall deliver more than one set of interrogatories to the same party with- 
out an order for that purpose : Provided also that interrogatories which do not relate 


0 . 10 , E. 4 . — The powers granted by this rule 
are discretionary, and its intention seems to be 
to enable the Court not only to get obscure 
points cleared up by getting information, but 
also to get admission to narrow down the issues. 
5 Bom. JL. R. 687. O. 10, R. 4 is a self-contained 
Code for cases where a party is ordered to attend 
because the Court desires to have his evidence. 
63 I. C. 961 =* 14 L. W. 15 = 1921 M. 417. The rule 
does not appear to provide for cases where party 
appears and refuses to answer. For such cases, see 
O. 16, R. 20. The parties to suits should not be 
required to attend the Court under R. 4 unless 
questions material to the case which are to be 
answered have first been put to their pleaders 
and they have been unable or have refused to 
answer them. 48 I. C. 269 = 21 O. C. 252. 
Court ordering plaintiff to appear on the chal- 
lenge of the defendant — Validity of the order. 24 
L W. 757. The question required to be answer- 
ed must be material. 2 Bom. H. C. R. 340 = 21 
W. R. 44. Pleader merely applying for adjourn- 
ment is not putting an appearance. 99 I C. 717 = 
A. I. R. 1927 Rang. 46 ; 4 Rang. 408. 

Cl. ( 2 ). — What is lawful excuse will depend 
upon the circumstances of each case. 18 W. R. 
•63. Before pronouncing judgment, the Judge 
should hear what the defaulter has to say, and 
adjudicate on the sufficiency of the excuse. 24 
W. R. 314. An order under O. 10, R. 4 (2) 
against one of the parties is not appealable under 
O. 43, R. 1 unless that order amounts to a judg- 
ment. 39 All. 450 = 39 I- C. 151. 

0 . 11 . Application of the Order.— 
Order 11 of the Code applies to proceedings in 
probate. 49 Cal. 300 = 23 C. L. J. 480. 
Under the Code interrogatories can be adminis- 
tered in the same manner as is done in 
England for discovering the facts In issue. 24 
L C. 765=41 Cal. 6 (7 Cal. 840, Dist.). 


0. 11, B. 1. WHAT INTERROGATORIES MAY 
BE DELIVERED — Question to extract information 
as to material facts in issue or for the purpose of 
obtaining admissions about them may be asked. 
The mere fact that the questions would be ad- 
missible in cross examination does not make 
them good as interrogatories. 17 I. C. 155 = 17 
C. L. J. 66. Interrogatories must not be exhibit- 
ed unreasonably or vexatiously or be prolix- 
unnecessary or scandalous, nor be obviously 
meant for the purpose of fishing information. 
( Ibid.) Thus defendant setting up the plea of 
wagering should not be allowed to interrogate his 
opponent generally as to his business transac- 
tions. {Ibid.) Interrogatories as to the amount 
of damages are relevant, though they may not be 
allowed until the question in action has teen 
tried. See 14 C. at p. 706. Interrogatories 
should be disallowed if aimed at discovering the 
nature of the opponent’s evidence. 69 I. C. 417 
= 1923 Lah. 282 (2). Interrogatories on matters 
of opinion are not admissible. 23 C. 1 17. 

* OPPOSITE Party’. — The party on the other 
side of the record to the applicant is an opposite 
party, and he may be ordered to give discovery 
if he is a necessary party to an action, although 
there may be no issue or matter in question at all 
between him and the applicant. Spokes v. Gros- 
venor < 5 r» Co. s (1897) 2 Q.B. 124, See also 17 B. 384. 
An ex parte defendant does not come within the 
words “opposite porty.”6^ I.C. 258. The plaintiff 
is not entitled to administer interrogatories to 
him ; nor is he entitled to do so with ’defendants 
who have the same interests as he (the plaintiff) 
has in the suit. 63 I. C. 258. An objection to 
the relevancy of interrogatories must be adjudi- 
cated upon by the court. 46 I.C. 660 ** 16 A.L.J. 
762. An ex parte order giving leave to interrogate, 
can be set aside on the application of the 
opposite party, s C. 707. 
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to any matters in question in the suit shaL be deemed irrelevant, notwithstanding that 
they might be admissible on the oral cross-examination of a witness. 

2. On an application for leave to deliver interrogatories, the particular interroga- 

. , . tories proposed to be delivered shall be submitted to the 

be submitted . lnterr °^ at ° rieS t0 Court. In deciding upon such application, the Court shall 

take into account any offer, which may be made by the 
party sought to be interrogated to deliver particulars, or to make admissions, or to 
produce documents relating to the matters in question, or any of them, and leave shall 
be given as to such only of the interrogatories submitted as the Court shall consider 
necessary either for disposing fairly of the suit or for saving costs. 

3. [S. 123.] In adjusting the costs of the suit inquiry shall at the instance of any 

^ , party be made into the propriety of exhibiting such inter- 

os s o m erroga tones. rogatories, and if it is the opinion of the taxing officer or 
of the Court, either with or without an application for inquiry, that such interrogatories 
have been exhibited unreasonably, vexatiously, or at improper length, the costs occa- 
sioned by the said interrogatories and the answers thereto shall be paid in any event 
by the party in fault. 

4. Interrogatories shall be in Form No. 2 in Appen- 
orm o in errogatones. dj x q , suc h variations as circumstances may require. 

5. [S. 124.] Where any party to a suit is a corporation or a body of persons, 

whether incorporated or not, empowered by law to sue or 
orpora ions. b e suec ^ w h e ther i n its own name or in the name of any 

officer or other person, any opposite party may apply for an order allowing him to 
deliver interrogatories to any member or officer of such corporation or body, and an 
order may be made accordingly. 

6. [S. 125.] Any objection to answering any interrogatory on the ground that 

.... . ^ is scandalous or irrelevant or not exhibited bona fide 

by answer!* 18 err °£ atones f 0r the purpose of the suit, or that the matters inquired 

into are not sufficiently material at that stage, or on any 
other ground, may be taken in the affidavit in answer. 

7. Any interrogatories may be set aside on the ground that they have been 

s . ... exhibited unreasonably or vexatiously, or struck out on the 

out Interrogatories 0 stnKing ground that they are prolix, oppressive, unnecessary or 

scandalous ; and any application for this purpose may be 
made within seven days after service of the interrogatories. 

8. [S. 126.] Interrogatories shall be answered by affidavit to be filed within. 

ten days, or within such other time as the Court may 

Affidavit in answer, filing. a H 0 \v 

9 . An affidavit in answer to interrogatories shall be in Form No. 3 in 

^ , A . Appendix C, with such variations as circumstances may 

Form of affidavit m answer. require 

10. No exceptions shall be taken to any affidavit in answer, but the sufficiency 

VT , or otherwise of any such affidavit objected to as insufficient 

No exception to be taken. shaU be deternuned by the Court. 

11. [S. 127.] Where any person interrogated omits to answer, or answers 

^ . insufficiently, the party interrogating may apply to the 

further! 0 answer or answer Court for an order requiring him to answer, or to answer 

further, as the case may be. And an order may be made 
requiring him to answer or answer further, either by affidavit or by viva voce examina- 
tion, as the Court may direct. 


Objections to interrogatories 
by answer. 


Form of affidavit i 


Order to answer or answer 
further. 


0 . 11 , E. 6. NOT ‘BONA FIf)E\— Fishing 
questions in order to try whether any flaw can be 
discovered in the defendant’s case, cannot be 
allowed. 17 C. at p. $49, if the defendant is out 
of the jurisdiction, a reasonable time will be 


given. 24 W. R. 587, 

0 . 11, R. 11 .— When a Court grants leave to 
interrogate, it does not make an order under this 
rule. 18 C. 420 (F.B.). 
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12. [S. 127.] Any party may, without filing any affidavit, apply to the Court 

A for an order directing any other party to any suit to make 

documents* ° n ° f dl3Covery of discovery on oath of the documents which are or have 

been in his possession or power, relating to any matter in 
question therein. On the hearing of such application the Court may either refuse or 
adjourn the same, if satisfied that such discovery is not necessary, or not necessary at 
that stage of the suit, or make such order, either generally or limited to certain classes- 
of documents, as may, in its discretion, be thought fit : Provided that discovery shall 
not be ordered when and so far as the Court shall be of opinion that it is not neces- 
sary either for disposing fairly of the suit or for saving costs. 


13. [S. 129, para. 2.] The affidavit to be made by a party against whom such- 

order as is mentioned in the last preceding rule has been 
Affidavit of documents. m ade, shall specify which (if any) of the documents there- 

in mentioned he objects to produce, and it shall be in Form No. 5 in Appendix C, with 
such variations as circumstances may require. 


14. [S. 130] It shall be lawful for the Court, at any time during the pendency 

of any suit, to order the production by any party thereto* 
Production of documents. upon oath, of such of the documents in his possession* or 
power, relating to any matter in question in such suit, as the Court shall think right ; 
and the Court may deal with such documents, when produced, in such manner as shall 
appear just. 


15. [S. 131] Every party to a suit shall be entitled at any time to give notice 

to any other party, in whose pleadings or affidavits refer- 
Inspection of documents re* ence j s ma ^ e t0 any document, to produce such document 
ferred to in pleadings or . J . , - , . 

affidavits. for the inspection of the party giving such notice, or of his- 

pleader, and to permit him or them to take copies thereof ; 
and any party not complying with such notice shall not afterwards be at liberty to put 
any such document in evidence on his behalf id such suit unless he shall satisfy the 
Court that such document relates only to his own title, he being a defendant to the 
suit, or that he had some other cause or excuse which the Court shall deem sufficient 
for not complying with such notice, in which case the Court may allow the same to be 
put in evidence on such terms as to costs and otherwise as the Court shall think fit. 


0 . 11 , B. 12 . — Guardian ad Ittem if a party 
to the suit — See 22 Cal. 981. But see rule 23 
and 19 B. 350. Where there are several plain- 
tiffs all must join in making an affidavit. 15 B. 
7. A defendant may obtain discovery against a 
co-defendant. 17 B. 384. Affidavit, effect of. 

5 Pat. L. J. 550 = 58 I. C. 281. A document 
directed to be produced under Rr. 12 and 14 
does not tpso facto become evidence in the case. 
It must be proved by witnesses and then marked 
as an exhibit. 4 Lah. L. J. 385. On this section, 
see also 29 Bom. L. R. 414 = A. I. R. 1927 Bom. 

367. 

0 . 11 , B. 13 . — An affidavit of document filed 
under R. 13 does not protect the party from an 
obligation to give inspection of other documents 
that may be proved to be in his possession. 38 
Cal. 428 = 16 C. W. N.81. 

0 . 11 . B. 14 . ORDER WHEN TO BE PASSED. 

The Court has no power to order production of 

documents which do not relate to any matter in 
question. 23 C. 125. An order for produc- 
tion of documents under R. 14 must follow an 
order as to affidavit of documents under O. 11, 
R. 12. A. I. R. 1925 Pat 337 = 76 I. C. 991. 
No order will be made under R. 14 against a party 
unless he has directly or indirectly admitted the 
document to be in his possession or power. 5 Pat. 


L J. 650=58 I. C. 281. The Court can only 
order the production of documents under R. 14 
and not the inspection. An order for inspection 
has to be made under R. 18. 14 I. C. 51. As to- 
what documents are privileged and what state- 
ments, see 29 Bom. L. R. 414 = 102 I. C. 425 = A. 
I. R. 1927 Bom. 367. 

Effect of NON-COMPLIANCE.— The non- 
compliance with an order under R. 14 for the 
production of account books does not warrant 
the striking off the defence of the party which is 
guilty of the non-compliance of the order. 44 All. 
565=20 A. L. J. 422. The grounds on which 
the discretion is given to a Court for striking off 
the defence are given in O. it, R. 21. (Ibid.) 

REVISION. — An order under this rule cannot 
be revised under S. 115. 9 M 256. 

0 . 11 , R. 15 . — As there is a distinction 
between documents sued upon and documents 
relied upon by plaintiffs a defendant under 

0. n, R. 15 is not entitled as of right to have 
inspection of the documents relied upon by 
plaintiff before he files the written statement. 56 

1. C. 457 =24 C. W. N. 30?. Itisagood cause 
for non-production of a document within R. 15 
that the document is not in the possession or 
power of the person called upon to produce it. 
5 Pat. L. J.SS 0 *S 8 I. C. 281. 
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16. Notice to apy party to produce any documents referred td in his pleading 

or affidavits shaH be in Form No. 7 in Appendix C, with 
Notice to produce. suc h variations as circumstances may require. 

17. [S.132J The party to whom such notice is given shall, within ten days 

from the receipt of such notice, deliver to the party giving 
nodcTgive^ i0SPeCti ° n When same a not * ce stating a time within three days from 
ic ven„ delivery thereof at which the documents, or such of them 

as he does not object to produce, may be inspected at the office of his pleader, or in 
the case of bankers’ books or other books of account or books in constant use for the 
purposes of any trade or business, at their usual place of custody, and stating which 
(if any) of the documents he objects to produce and on what ground. Such notice 
shall be in Form No. 8 in Appendix C, with such variations as circumstances may 
require. 

18. [S. 133] ( 1 ) Where the party served with notice under rule 15 omits to 

give such notice of a time for inspection, or objects to give 
Order for inspection. inspection, or offers inspection elsewhere than at the office 

of his pleader, the Court may, on the application of the party desiring it, make an 
order for inspection in such place and in such manner as it may think fit : Provided 
that the order shall not be made when and so far as the Court shall be of opinion that 
it is not necessary either for disposing fairly of the suit or for saving costs. 

( 2 ) [S. 134] Any application to inspect documents, except such as are refer- 
red to in the pleadings, particulars or affidavits of the party against whom the appli- 
cation is made or disclosed in his affidavit of documents, shall be founded upon an 
affidavit showing of what documents inspection is sought, that the party 
applying is entitled to inspect them, and that they are in the possession or power of 
the other party. The Court shall not make such order for inspection of such docu- 
ments when and so far as the Court shall be of opinion that it is not necessary either 
for disposing fairly of the suit or for saving costs. 

19. ( 1 ) Where inspection of any business books is applied for, the Court may, 

if it thinks fit, instead of ordering inspection of the origi- 
Verified copies. nal b 00 k S| order a copy of any entries therein to be 

furnished and verified by the affidavit of some person who has examined the copy with 
the original entries, and such affidavit shall state whether or not there are in the origi- 
nal book any and what erasures, interlineations or alterations : Provided that, 
notwithstanding that such copy has been supplied, the Court may order inspection of 
the book from which the copy was made. 


( 2 ) Where on an application for an order for inspection privilege is claimed for 
any document, it shall be lawful for the Court to inspect the document for the purpose 
of deciding as to the validity of the claim of privilege. 

( 3 ) The Court may, on the application of any party to a suit at any time, 
and whether an affidavit of documents shall or shall not have already been ordered or 
made, make an order requiring any other party to state by affidavit whether any one 
or more specific documents, to be specified in the application is or are, or has or 
have at any time been, in his possession or power ; and, if not then in his possession, 
when he parted with the same and what has become thereof. Such application shall 
be made on an affidavit stating that in the belief of the deponent the party against 
whom the application is made has, or has at some time had, in his possession or 


0 . 11 , E. 17 . — Where a contract is entered into 
at one place and has to be performed at another 
place, and the documents are at the place where 
the contract has to be performed, the place of 
performance is the proper place for inspecting 
the documents. 5 B. 467 ; see also 11 C. 655 ; 
12 C. 265 ; 15 B. 7* 

0 . 11 , B. It. — Strict compliance with provisions 
of the rule is necessary before an order for 
inspection of documents is passed. 67 1. C. 73 = 
44 All. 565. See also 20 S. L. R. 309. No order 


can be made under this rule until the Questions 
raised under R. 17 have been determined. 14 C. 
776. Before the Court can make an order 
under this rule, the preliminary steps mentioned 
in R. 15 must be taken. 10 C. 59. The applicant 
mast show that the document is relevant to the 
matter in question. 23 C. 125. A party cannot 
be compelled to show the whole account 
book to the opposite party, if his trade secrets 
are likely to be unnecessarily exposed to the 
opposite party. 14 I. C. 371. 
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power the document or documents specified in the application, and that they relate to 
the matters in question in the suit, or to some of them. ■ 

20. [S. 135] Where the party from whom discovery of any kind or inspection 

_ is sought objects to the same, or any part thereof, the 

remature iscovery. Court may, if satisfied that the right to the discovery or 

inspection sought depends on the determination of any issue or question in dispute in 
the suit, or that for any other reason it is desirable that any issue or question in dis- 
pute in the suit should be determined before deciding upon the right to the discovery 
or inspection, order that such issue or question be determined first, and reserve the 
question as to the discovery or inspection. 

21. [S. 136] Where any party fails to comply with any order to answer inter- 

rogatories, or for discovery or inspection of documents, he 
for N discover PhanCe Wlth ^ a plaintiff, be liable to have his suit dismissed for 

want of prosecution, and, if a defendant, to have his 
defence, if any, struck out, and to be placed in the same position as if he had not 
defended, and the party interrogating or seeking discovery or inspection may apply to 
the Court for an order to that effect, and an order may be made accordingly. 

22. Any party may, at the trial of a suit, use in evidence any one or more of the 

answers or any part of an answer of the opposite party to 
toHes^t ^rfal erS *° mterroga interrogatories without putting in the others or the 
ur ‘ ejat tua whole of such answer : Provided always that in such case 

the Court may* look at the whole of the answers, and if it shall be of opinion that any 
others of them are so connected with those put in that the last-mentioned answers 
ought not to be used without them, it may direct them to be put in. 

23. This order shall apply to minor plaintiffs and defendants, and to 

the next friends and guardians for the suit of persons 
Order to apply to minors. un der disability. 

ORDER XII. 

Admissions. 


1. Any party to a suit may give notice, by his pleading, or otherwise in writing, 

that he admits the truth of the whole or any part of the 
Notice of admission of case. case of any other party. 

2. [S. 128.] Either party may call upon the other party to admit any document, 

saving all just exceptions ; and in case of refusal or neg- 
Notice to admit documents. i ec t to ac Jmit, after such notice, the costs of proving any 

such document shall be paid by the party so neglecting or refusing, whatever the result 


0. 11, B. 20. — The rule applies to mixed ques- 
tions of law and fact. 27 W. R. 678. The 
Tule is not intended to come into operation until 
after an application has been made under R. 18. 
14 C. 776. See also 6 B. 578. 

0 11, R. 21. WHEN AN ORDER UNDER THE 
RULE may BE PASSED--Order only after the Court 
has directed discovery under R. 12 or inspection 
of documents under R. 18. 44 All. 565 — 20 A.L. 
J. 422 —67 I. C. 73 ; 96 I. C. 1003 = 1926 Sind 272. 
Thus a mere suspicion against plaintiff of sup- 
pressing documents relating to matters in issue, 
without order for discovery or inspection, is not 
a ground for dismissing the suit. 38 All. 5 = 13 
A. L, J. 831. A suit can be dismissed for failure 
to comply with an order for discovery or inspec- 
tion of documents only when the documents are 
referred to in the pleading or affidavits. 28 I. C. 
905. An order under O. 11, R. 21, C. P. C., can 
be passed only when there is a previous order 
under R. 11 requiring a party to answer inter- 
rogatories. 96 I. C. 16 — 24 A. L. J. 589 — 1926 All. 
553. Mere non-compliance with orders for dis- 
covery or inspection does not justify a trial Court 
to strike off the defence of the party so ordered. 


20 A. L. J. 422 =44 A. 565. The penalty provid- 
ed in R. 21 should only be imposed in extreme 
cases and as a last resort. (58 P. R. 1898; 59 P. 

R. 1892 ; 9 C. 923 ; 38 A. 5 ; 5 Pat. L. J. 550 ; 14 
C. 768, Ref.); 65 I. C. 661. The defendant should 
be called upon to show cause before an order 
striking off defence is passed. It must also be 
shown that the non-compliance was due to wilful 
default. 27 Bom. L. R. 694=89 I. C. 215. See 
also 1925 Cal. 166 ; 20 S. L. R. 309. 

Where a party fails to comply with an order 
for discovery, the proper remedy is for the party 
seeking the discovery to apply to have the pro- 
ceedings stayed or the suit dismissed. 48 I. C. 
711=4 Pat. L. J. 394. Where a suit is dismissed 
for want of prosecution under the rule, the 
remedy of the aggrieved party is by appeal. 
The Court cannot set it aside under O. 9, R. 9. 
3 Rang. 63 = 1925 Rang. 218. Where a plaintiff’s 
suit has been dismissed under O. n, R. 21, the 
court has no power to review its order under 

S. 151, the order being appealable. 98 I. C. 70®= 
A. I, R. 1927 Cal. 158. 

0 . 12 , B. 1 . — Admissions must be taken as a 
whole. 41 M. L. J. 5*5=71 I- C. 270. 
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of the suit may be, unless the Court otherwise directs ; and no costs of proving any 
document shall be allowed unless such notice is given, except where the omission to- 
give the notice is, in the opinion of the Court, a saving of expense. 

3. A notice to admit documents shall be in Form 
Form of notice. No. 9 in Appendix C, with such variations as circum- 

stances may require. 


4 . Any party may, by notice in writing, at any time not later than nine days 

before the day fixed for the hearing, call on any other 
Notice to admit facts. party to admit, for the purposes of the suit only, any speci- 

fic fact or facts mentioned in such notice. And in case of refusal or neglect to admit 
the same within six days after service of such notice, or within such further time as 
may be allowed by the Court, the costs Of proving such fact or facts shall be paid by 
the party so neglecting or refusing, whatever the result of the suit may be, unless the 
Court otherwise directs : Provided that any admission made in pursuance of such 
notice is to be deemed to be made only for the purposes of the particular suit, and not 
as an admission to be used against the party on any other occasion* or in favour of any 
person other than the party giving the notice : Provided also that the Court may at 
any time allow any party to amend or withdraw any admission so made on such terms 
as may be just. 

5. A notice to admit facts shall be in Form No. io in Appendix C, and admis- 

sions of facts shall be in Form No. ii in Appendix C, with 
Form of admissions. such var i a ti ons a s circumstances may require. 

6 . Any party may at any stage of a suit, where admissions of fact have beer* 

made, either on the pleadings, or otherwise, apply to the 
Judgment on admissions. Court for such judgment or order as upon such admissions 
he may be entitled to, without waiting for the determination of any other question 
between the parties : and the Court may upon such application make such order, or 
give such judgment, as the Court may think just. 


I. Re-number the existing rule 6 of Order XII as sub-rule 6 (i) and insert the following as 
sub rules (2) and (3) 

“(2) The Court may also of its own motion make stich order or give such judgment as it 
may consider just, having due regard to the admissions made by the parties. 

“ f3) Whenever an order or judgment is pronounced under the provisions of this rule a 
decree may be drawn up in accordance with such order or judgment and bearing the same date as 
the day on which the order or judgment was pronounced.” 

[Patna] Substitute the following for rule 6 in Order XII : — 

6 . Where admissions of fact have been made, either on the pleadings or otherwise, the Court 
may, at any stage Of a suit, on the application of any party, or, of its own motion, without waiting 
for the determination of any other question between the parties, make such order or give such 
judgment, as it may think just. 

[Rangoon] In Order XII, Rule 6, substitute ‘ judgment, decree or order’ for the word 
‘judgment or order’: and ‘ and the Court may, either upon such application or upon its own 
motion, give such judgment or make such decree or order as the Court may think just For ‘ and 
the Court may just ’. 

Add the following as sub-rule (2) : — 

* A decree or order passed under this rule may be executed at any time, notwithstanding that 
other questions between the parties still remain to be decided in the case.’ 


7. An affidavit of the pleader or his clerk, of the due signature of any admissions 

made in pursuance of any notice to admit documents or 
Affidavit of signature. facts, shall be sufficient evidence of such admissions, if 

evidence thereof is required. 

8 . Notice to produce documents shall be in Form No. 12 in Appendix C, with 

such variations as circumstances may require. An affidavit 
mente 1Ce t0 produce doCu " of the pleader, or his clerk, of the service of any notice to 

produce, and of the time when it was served, with a copy 


0 . J 2 , R. 6.-— When judgment on admissions 
to be passed. 27 C. W. N. 783 = 1934 Cal. 190. 
Judgment on confessions, object and enforcement 
of. See 92 I. C. 562-1926 Sindh 119 = 20 S.L.R. 
216. Admission must be clear and to the effect 


that money is recoverable in the action in which 
admission is made. 1927 Sindh 25 =97 I. C. 623. 
Admission of portion of claim — Judgment — 
Procedure. 45 Cal. 138 = 22 C.W.N. 204. 
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of the notice to produce, shall in all cases be sufficient evidence of the service of the 
notice, and of the time when it was served. 

9. If a notice to admit or produce specifies documents which are not necessary, 
the costs occasioned thereby shall be borne by the party 
osts# giving such notice. 

ORDER XIII. 

Production, Impounding and Return of Documents. 

1. [S. 138] ( 1 ) The parties or their pleaders shall produce, at the first hearing 

of the suit, all the documentary evidence of every descrip- 
6 ti( ? n in t^ir possession or power on which they intend to 
rely, and which has not already been filed in Court, and 
all documents which the Court has ordered to be produced. 

(2) [S. 140] The Court shall receive the documents so produced : provided 
that they are accompanied by an accurate list thereof prepared in such form as the 
High Court directs. 

[Rangoon] To Order XIII, Rule 1, the following shall be added as sub-rule (3) : — 

“ (3) The High Court of Judicature at Rangoon directs that such lists shall be prepared in 
form J^giL-which will be given free of charge to parties wishing to tender documents in evidence.” 

[Oudh] Order XIII. Substituted by Oudh Chief Court. — I. (1) The parties or their 
pleaders shall produce or cause to be produced, on the date fixed by the Court, under Order VII, 
Rule 14, and Ordfer VIII, Rule 1 (2), or on any subsequent date which may be fixed by the Court 
for the purpose, all the documentary evidence of every description in their possession or power on 
which they intend to rely, and which has not already been filed in Court, and all documents which 
the Court has permitted or ordered to be produced. 

(2) The parties or their pleaders may also file, with the permission of the Court, either on the 
date of hearing or any subsequent date to be fixed by the Court for the purpose, a supplementary list 
of further documents on which they intend to rely, and such documents shall be produced by them 
within the time fixed by the couit. 

(3) The Court shall receive the documents so produced provided that (whenever the docu- 
ments are produced at any stage of the case) they are accompanied by an accurate list thereof pie- 
pared in such form as the Chief Court may direct. 

Explanation. — A certified copy of a public document is a document “ in the power” of a 
party, but where a document is in the possession of a person other than the plaintiff or defendant it 
will not be deemed to be “ in the power ” of the plaintiff or defendant. 

2. [S. 139.] No documentary evidence in the possession or power of any party 

which should have been but has not been pro- 
dooiments f non ’ pro uctlon of duced in accordance with the requirements of rule 1 shall 

be received at any subsequent stage of the proceedings 
unless good cause is shown to the satisfaction of the Court for the non-production 


0. 13, R. 1 Legislative Changes.— The 
words “when called for by the Court” have 
been omitted to meet the ruling in 8 M. 373* 375* 
“FIRST HEARING OF THE S’JIT.”— The words 
“ first hearing” do not mean first hearing on the 
issue. 21 W. R. 42. First hearing means framing 
of issues and documents can only be produced 
after that date on good cause being shown under 
O.13, R. 2 23 L. W. 69 = A. I. R. 1926 M. 347 
= 93 I. C. 16. First hearing of suit means not 
the dayjto which the case is adjourned but the 
day when the case is actually gone into. It is 
enough if documents are filed before the latter 
date. 50 I. C. 296 Documentary evidence which 
has not been produced at the first hearing of a 
suit under O. 13, R. 1 may be admitted at a later 
stage at the discretion of the Court, 45 Cal. 878 
= 45 I. A. 73 — 35 M. L. J. 422 (P. C.). See also 
42 C. L. J. 280 = A. I. R. 1926 Cal. 1 ; 106 I. C. 
272 ; 23 L. W. 69. Summary rejection of applica- 
tion to produce documents after settlement of 
issues but at an early stage, not proper. 87 I. C. 
351 (2) « 192s Mad. 744. Where certain register- 


ed documents were filed and admitted in evidence 
at a very late stage of the trial and the opposite 
side did not object to the same, held , that the 
trial Judge had complete discretion to admit the 
documents and that no objection having been 
raised to their mode of proof, the question cannot 
be raised in appeal. 8 P. L T. 255— 98 I. C. 
968 = A. I. R. 1927 Pat. 1 17. The mere receipt 
of a document by a court does not imply that it 
is evidence, but merely declares that it may be 
used as evidence in the suit. 21 W. R. 76. The 
mere endorsement “ Exhibit ” does not amount 
to formal admission in evidence. 16 I. C. 834 = 
169 P. L. R. 1912. Absence of endorsement 
makes the document inadmissible. 96 I. C. 998=* 
8 Lah. L. J. 492 (38 A. 627, P. C.). Duty of 
counsel to tender documentary evidence and have 
the endorsement of the Judge. 9 Lgh. 4. 

0. 18, R. 2.— The rule was enacted to prevent 
fraud by the late production of suspicious docu- 
ments, and not to shut out formal evidence 
beyond suspicion, such as certified cbpies of 
public document, like records of Government. 22 
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thereof ; and the Court receiving any such evidence shall record the reasons for so 
doing. 

3. [S. 140] The Court may at any stage of the suit 

inadmissible document^" 1 °' re j ect any document which it considers irrelevant or other- 

wise inadmissible, recording the grounds of such rejection. 

4. [S. 141] ( 1 ) Subject to the provisions of the next following sub-rule, there 

shall be endorsed on every document which has been 

admUted te'evidence'! OCUmentS admitted in evidence in the suit the following particulars, 

namely: — 


(a) the number and title of the suit, 

(i b ) the name of the person producing the document, 

(c) the date on which it was produced, and 

( d ) a statement of its having been so admitted ; 
and the endorsement shall be signed or initialled by the Judge. 

(2) Where a document so admitted is an entry in a book, account or record, 
and a copy thereof has been substituted for the original under the next following rule, 
the particulars aforesaid shall be endorsed on the copy and the endorsement thereon 
shall be signed or initialled by the Judge- 

[Oudh] In R. 4 ^1) ( d ) add in the judge's own handwriting ” after statement. 

(.Rangoon] To O. 13, R. 4 the following shall be added as sub-rales (3), (4) and (5) : — 
“(3) The Court shall mark the documents which are admitted on bahalf of the plaintiff or 
plaintiffs with capital letters in the order in which they are admitted thus A, B, C, etc., and the 
documents admitted on behalf of the defendant with figures thus 1, 2, 3, etc. 

“ (4) When a number of documents of the same nature are admitted, as for example a series 
of receipts for rent, the whole series shall bear one number or capital letter, a small number or small 
letter being added to distinguish each paper of the series. 


“(5) Every document on admission shall be entered in a list in Form 
the Bench Clerk and signed by the Judge. 


Judicial 
General 25 


prepared 


by 


5. [S. 141 A ] (1) Save in so far as is otherwise provided by the Banker’s Books 

Evidence Act, 1891, where a document admitted in 

Endorsements on copies of ev idence in the suit is an entry in a letter-book or a shop- 
admitted entries in books, . ^ 

accounts and records. book or other account in current use, the party on whose 

behalf the book or account is produced may furnish a copy 


of the entry. 

(2) Where such a document is an entry in a public record produced from a 
public office or by a public officer, or an entry in a book or account belonging to a 
person other than a party on whose behalf the book or account is produced, the Court 
may require a copy of the entry to be furnished — 

(a) where the record, book or account is produced on behalf of a party, then 
by that party, or 

( b ) where the record, book or account is produced in obedience to an order 
of the Court acting of its own motion, then by either or any party. 


B. 173 ; 6C. L. J. 521. The rule does not apply 
to documents handed to a witness to refresh his 
memory. 1 M. H. C. R. 168 ; or to documents 
filed for comparison of handwriting. 8 M. 373 ; 
to documents produced for the cross-examination 
of a witness. {Ibid.) 

0. 13, R. 3. — The Appellate Court is bound to 
consider documents admitted by the Lower Court. 
8 M. 373 ; 6 C. L. J. 621. See also 12 M- L. J. 
351* 

0. 13, R. 4. — Provisions of Rule are imper- 
ative. A judge should endorse with his own hand 
a statement, that a document is proved or admit- 
ted by the person, against whom itis used. 38 
All. 6270=31 M. L. J. 607*43 I* A. 212 (P. C.). 
Strict compliance with section necessary. 8 Lah. 
1 *==28 Punj. L. R. 455 “A. I. R. 1927 Lah. 115 
Documents produced behind the back of a party 


and endorsed by Court — Party can call for the 
proof thereof. 9 Lah. L. J. 347 = 104 I. C. 146 = 
A.I.R.1927 Lah. 679. As to mofussil practice in 
the Madras Presidency regarding admission of 
documents, see 37 Mad. 455*22 M. L. J. 217. 
Document mechanically admitted in the trial 
Court, but not considered-— Appellate Court 
basing its decision on the document — Not valid. 
Proper course is to send back the whole case for 
re-trial de notto. 8 Lah. L. J. 537*99 I. C. 920* 
\ I. R. 1927 Lah. 45. 

0. 18, R. 6. — An extract from an entry in an 
account-book does not require any stamp. 26 B. 
522. Proceedings for return of documents are 
purely ministerial. No question can arise therein, 
which would make, the taking of evidence on 
oath complusory. 71 I. C. 666*26 C. W. N. 660. 
On this rule, see 8 Lah. LJ. 537 cited under R. 4. 
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(3) Where a copy of an entry is furnished under the foregoing provisions of 
this rule, the Court shall, after causing the copy to be examined, compared and certifi- 
ed in manner mentioned in rule 17 of Order VII, mark the entry and cause the book, 
account or record in which it occurs to be returned to the person producing it. 


[Rangoon] To O. 13, R. 5, sub-rule (3), the following shall be added : — 

(3) “A note of the return should be made in the list in form pr— f— ” 

General 27. 


6. [S. 142.] Where a document relied on as evidence by either party is consider- 
ed by the court to be inadmissible in evidence, there shall 
rpwfj S ? en V/ m '°«ihiT n in be endorsed thereon the particulars mentioned in clauses 
eSce ‘ n dmiSSlhIe ‘ («).(&) and (c) of rule 4, sub-rule (r), together with a 

statement of its having been rejected, and the endorse- 
ment shall be signed or initialled by the Judge. 

7. [142-A] ( 1 ) Every document which has been 

retum^of refected documents! admitted in evidence, or a copy thereof where a copy has 

been substituted for the original under rule 5, shall form 
part of the record of the suit. 

(2) Documents not admitted in evidence shall not form part of the record and 
shall be returned to the persons respectively producing them. 


[Madras] Add the following proviso to O. XIII, R. 7 (2) : — 

4 Provided-that no document shall be returned which by force of the decree has become wholly 
void or useless.” 


[Rangoon] Add the following to sub-rule (2) to O. 

them in col. 6 of the list in F orm * 

General 25. 


3, R. 7.— ‘‘who shall give a receipt for 


8. [S. 143] Notwithstanding anything contained in rule 5 or rule 7 of this 
Order or in rule 1 7 of Order VII, the Court may, if it sees 

Court may order any docu- su ffi c j ent cause, direct any document or book produced 
ment to be impounded. before ^ ^ ^ ^ {o fae impounded and kept jn thft cus _ 

tody of an officer of the Court, for such period and subject to such conditions as the 
Court thinks fit. 

[S. 144] (1) Any person, whether a party to the suit or not, desirous of 

receiving back any document produced by him in the suit 
of admitted ocu- and placed on the record shall, unless the document is 
impounded under rule 8, be entitled to receive back the 


9. 

Return 

ments. 


same, — 

(a) where the suit is one in which an appeal is not allowed, when the suit 
has been disposed of, and 

( b ) where the suit is one in which an appeal is allowed, when the Court is 
satisfied that the time for preferring an appeal has elapsed and that no appeal has been 
preferred or, if an appeal has been preferred, when the appeal has been disposed of ; 

Provided that a document may be returned at any time earlier than that pres- 
cribed by this rule if the person applying therefor delivers to the proper officer a certi- 
fied copy to be substituted for the original and undertakes to produce the original if 
required to do so : 

Provided also that no document shall be returned which, by force of the decree, 
has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a receipt shall be given 
by the person receiving it. 

[Bombay] Between the first and second proviso to sub-rule ( 1) of rule 9 of Order XIII, the 
following proviso shall be inserted, namely : — 

Provided also that a copy of the decree and of the judgment filed with the memorandum of 
appeal under Order XLI, rule 1, may be returned after the appeal has been disposed of by the court. 


0 . 13 , R. 8 . — See 12 M. L. J. 351. part of the record, although it is found amongst 

0 , 18 , R. 7 . — A document which is not admit- the papers on the record. 14 A, 356. 
ted in evidence cannot be treated as forming 
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[Madras] O. 13 , R, 9.— Add the following as sub-rule (3) : 

(3) Every application under the first proviso to sub-rule (1) above shall be made by a verified 
petition setting forth facts justifying the immediate return of the original and the Court may make 
such order as it thinks fit for costs of any or all the parties to the application, including any costs 
“incidental to the preparation of the certified copy to be substituted for the original” and may fur- 
ther direct that any party against whom any order for costs is made shall have such costs, if paid, 
“included as costs in the cause.” 

[Patna] Add the following as sub rule (A; in rule 9, Order XIII : — 

(9-A) Where a document is produced by a person who is not a party in the proceeding, the 
Court may require the party on whose behalf the document is produced, to substitute a certified copy 
for the original as herein before provided. 


10 . ts. 137.3 ( 1 ) The Court may of its own motion, and may in its discretion 


Court may send for papers 
from its own records or from 
other Courts. 


upon the application of any of the parties to a suit, send 
for, either from its own records or from any other Court, 
the record of any other suit or proceeding, and inspect 
the same. 


( 2 ) Every application made under this rule shall (unless the Court otherwise 
directs) be supported by an affidavit showing how the record is material to the suit in 
which the application is made, and that the applicant cannot without unreasonable 
delay or expense obtain a duly authenticated copy of the record or of such portion 
thereof as the applicant requires, or that the production of the original is necessary for 
the purposes of justice. 

( 3 ) Nothing contained in this rule shall be deemed to enable the Court to use 
in evidence any document which under the law of evidence would be inadmissible in 
the suit. 

[Rangoon] In Order XIII, Rule 10, sub-rule (3) shall be re-numbered as (5) and the 
following shall be inserted as sub-rules (3) and (4) : — 

“ (3) If the Court thinks fit to send for the record, it shall do so by sending a formal pro- 
ceeding to the Court whose record is required. No summons to produce any record shall be issued 
to any Record keeper, Chief Clerk, or Official of any Court. 

“ (4) Whenever a Judge sends for the record of another suit or case or other official papers 
and uses any part of such record or papers as evidence in a trial before him, he shall direct that an 
authenticated copy of the part so used shall be put up with the trial record, and shall further direct 
at the expense of which party such copy shall be made.” 

In Order XIII, the following shall be inserted as Rule 10-A and 10-B. 


“io-A. Exhibits, with their accompanying lists, shall not be filed with the record until after 
the termination of the trial.” 

“ 10-B. If any exhibit included in the index of contents of the trial record is withdrawn after 
judgment, the fact should be noted in the column of remarks of the index, and it should be stated 
whether a copy has been substituted or not.” 


Provisions as to documents 
applied to material objects. 


11. [S. 145] The provisions herein contained as to 

documents shall, so far as may be, apply to all other 
material objects producible as evidence. 


[Allahabad] Insert the following as rules 12 and 13 to Order XIII : — 

“ 12. Every document not written in the Court vernacular or in English, which is 
produced (a) with a plaint or (<*) at the first hearing or (c ) at any other time tendered in evidence 
in any suit, appeal, or proceeding, shall be accompanied by a correct translation of the document 
into the Court vernacular. If any such document is written in the Court vernacular but in characters 
other than the ordinary Persian or Nagri characters in use, it shall be accompanied by a correct 
transliteration of its contents into the Persian or Nagri character. 


13. When a document included in the list, prescribed by Rule 1, has been admitted in evi- 
dence, the Court shall, in addition to making the endorsement prescribed in Rule 4(1), mark such 
document with serial figures in the case of documents admitted as evidence for a plaintiff and with 
serial letters in the case of documents admitted as evidence for a defendant, and shall initial every 
such serial number or letter. When there are two or more parties defendants the documents of the 
first party defendant may be marked A-i, B-i, C-i, etc., AA-i, BB-i, etc., and those of the second 
A- 2 , B 2, C-2, etc., AA-2 BB-2, etc. When a number of documents of the same nature is admitted. 


0 . 13 , R. 10 . — A judge is not bound to send 
for the records of another suit. 7 W. R. 109 ; r8 
W. R. 13 » and should not refuse an application 
under this rule merely because in his opinion the 


document cannot be produced before the trial. 7 
C. 560. The party applying may be required to 
file copies of the documents on record. 2 Bom. 
H. C. 341. 
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as for example a series of receipts for rent, the whole series shall hear one figure or capital letter or 
letters and a small figure or small letter shall be added to distinguish each paper of the series. 

ORDER XIV. 

Settlement of issues and Determination of Suit on Issues of 

LAW OR ON ISSUES AGREED UPON. 

1. [S. 146.] ( 1 ) Issues arise when a material proposi- 
Frarmng of issues. tion Q f f ac t or j aw j s a ffi rme d by the one party and 

denied by the other. 

(2) Material propositions are those propositions of law or fact which a plaintiff 
must allege ifi order to show a right to sue or a defendant must allege in order to con- 
stitute his defence. 

(3) Each material proposition affirmed by one party and denied by the other 
shall form the subject of a distinct issue. 

( 4 ) Issues are of two kinds : (a) issues of fact, (6) issues of law. 

(5) At the first hearing of the suit the Court shall, after reading the plaint and 
the written statements, if any, and after such examination of the parties as may 
appear necessary, ascertain upon what material propositions of fact or of law the 
parties are at variance, and shall thereupon proceed to frame and record the issues on 
which the right decision of the case appears to depend. 

(6) Nothing in this rule requires the Court to frame and record issues where 
the defendant at the first hearing of the suit makes no defence. 

2. [S. 146, para. 6.] Where issues both of law and of fact arise in the same 

suit, and the Court is of opinion that the case or any part 
Issues of law and of fact. thereof may be disposed of on the issues of law only, it 


0. 14, R. 1. OBJECT OF FRAMING OF ISSUES. 

“ We make it the occasion for insisting on the 

importance of defining with precision at the out- 
set, the points on which a decision must turn. 
This no doubt requires thought and care, but the 
time is well spent ; while vague and general issues 
for the most part mean that the case is approach- 
ed without a clear idea of its essentials.” 28 

B. 424. See also 22 C. 324 (P. C.) ; II C. 
in, ii 8(P. C.). The duty of framing issues 
rests under the Code on the Court, and it would 
be unsafe to presume from the failure of the 
court to raise the necessary issues, an intention 
of the defendant to admit the facts which the 
plaintiff was bound to prove. 26 B. 360. See also 

47 I.C. 589 = 35 M. L. J. 372 ; 51 I. C. 1007. 

It is the duty of court primarily to frame issues 
but the parties are entitled to be heard. 1925 
Mad. 169;' 60 I. C. 75 1 • Court cannot raise 
points not raised by parties. 1923 All. 167; 21 
M. L. J. 1008 = 12 I. C. 137. The issues should 
raise matters fairly in controversy between the 
parties, even though the pleadings may be de- 
fectively drawn. 8 M. H. C. 1 14* No issues 
arise where there is no averment or denial. 68 I. 

C. 106 = 2 Lah. L. J. 188. Every Court trying 
civil cases has inherent power to take cognizance 
of questions which cut at the root of the subject- 
matter of Controversy between the parties. 35 
Mad. 607=39 I. A. 218 = 23 M. L. J. 321 (P.C.). 
This rule implies that issues may be settled 
whether there is a written statement or not, 
though it is not obligatory on the Court to frame 
issues when the defendant makes no defence. 
11 C. W. N. 870. See also 29 B. 234. The Court 
is not bound to frame issues when the defendant 
does not appear. i£ W. I<. I45» A court ts Dot 
justified in framing an issue on a question about 
which there is no dispute in the pleadings. 51 I. 


C. 981 = 1919 Pat. 39 3. But see 87 I.C. 575 - 19 25 
Cal. 1 157 (an issue may be framed by reference 
to other matters besides pleadings) ; 5 R. 527 = 
105 I. C. 361 = A. I. R. 1927 Rang. 319 (suit 
on pro note — Defendant admitting signature but 
pleading fraud on the part of the plaintiff-Burden 
of proof on plaintiff). As to the raising of issues 
between co-defendants, see 15 M. 264. For 
other illustrative cases, see 2 M. H. C. 470 ; 13 M. 
I- A. 573 ; 29 M. 72. See also 29 A. 184 (P. C.) ; 
16 W. R. 235 ; 17 W. R. 359 ; 6 C. 815 ; 8 C. 
975. Inconsistent issues should not be raised. 15 
C. 684 (P. C.). See also 13 M. 549. A judge is not 
bound to raise an issue on a point of law which 
he considers to be perfectly clear. 2 Bom. IJ. C. 
272. The Court should not decide a suit in a 
way which is not the case of either party and on 
a matter on which no issue is raised. 15 I. C. 185 
= (1912) M. W. N. 177. A specific finding must 
be given to every issue though two or more issues 
may be discussed jointly. 20 I. C. 792=25 M. 
L. J. 329. Evidence inadmissible on issues not 
raised. 53 I. C. 975* 

0. 14, B. 2. APPLICATION OF the RULE.— 
The provisions of this rule, as to trying issues of 
law before those of fact only come into operation 
at the first hearing of the suit. 4 B. 578. O. 14, 
R. 2 does not apply to cases in which issues 
of fact have not been settled but applies to 
cases, where the Court has not postponed the 
settlement of issues of fact. 28 I. C. 818 = 19 C. 
W. N. 1193. R. 2 applies when on settlement of 
issues the Court thinks there are issues of law 
upon which the case or some part thereof may be 
disposed of, then those issues of f$ct may be 
postponed. 15 L. W. 667 *-*68 I. C. 167. As to 
limitation on the power, see 89 I. C. 814 = 
A, I. R. 1925 T. 674* A Court acts illegally, if it 
treats issues raising mjxed questions of law and 
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shall try those issues first, and for that purpose may, if it thinks fit, postpone the 
settlement of the issued of fact until after the issues of law have been determined. 

Materials from which issues 3. [S. 147 ] The Court may frame; the issues from 

may be framed. a ll or an y 0 f the following materials : — 


(а) allegations made on oath by the parties, or by any persons present on their 
behalf, or made by the pleaders 'of such parties ; 

( б ) allegations made in the pleadings of in answers to interrogatories delivered 
in the suit ; 

(c) the contents of documents produced by either party. 

4. [S. 148 ] Where the Court is of opinion that the issues cannot be correctly fram- 
ed without the examination of some person not before the 
Court may examine witness- c ourt or without the inspection of some document not 

ing issues. produced in the suit, it may adjourn the framing of the 

issues to a future day, and may (subject to any law for 
the time being in force) compel the attendance of any person or the production of 
any document by the person in whose possession or power it is by summons or other 
process. 


5. [S. 149] (i ) The Court may at any time before passing a decree amend the 
issues or frame additional issues on such terms as it thinks 
Power to amend, and strike ^ an( j a q suc h ame ndments or additional issues as may 
out, issues. be necessary for determining the matters in controversy 

between the parties shall be so made or framed. 

(2) The Court may, also, at any time before passing a decree, strike out any 
issues that appear to it to be wrongly framed or introduced. 


6. [S. 150] Where the parties to a suit are agreed as to the question of fact or 
of law to be decided between them, they may state the 
Questions of fact or law may same in the form of an issue, and enterintoanagree- 
fornfof^ues. e s a e 1 ment in writing that, upon the finding of the Court in the 

affirmative or the negative of such issue, — 


( a ) a sum of money specified in the agreement or to be ascertained by the 
Court, or in such manner as the Court may direct, shall be paid by one of the parties 
to the other of them, or that one of them be declared entitled to some right or subject 
to some liability specified in the agreement ; 

(b) some property specified in the agreement and in dispute in the suit shall be 
delivered by one of the parties to the other of them, or as that other may direct ; or 

(c) one or more of the parties shall do or abstain from doing some particular 
act specified in the agreement and relating to the matter in dispute. 


Court, if satisfied that agree- 
ment was executed in good 
faith, may pronounce judg- 
ment. 


7. [S. 151.] Where the Court is satisfied, after 

making such inquiry as it deems proper, — 


fact, as involving only questions of law and 
decides without taking evidence. 26 I. C. 954 
= 2oC. L J. 426. On this section, see also 5 
Rang. 527. 

0. 14, R. 3 .— 5 V* 3 B. 210, 213 ; 11 C. 407 at 
p. 410 ; 12 W. R.512 ; 27 A. 266. 

0 . 14 , R. 4 . — Document produced at the 
instance of other party — Evidence. A. I. R. 1926 
Nag. 60. , , 

0. 14 , R. 5.— An issue cannot be amended or a 
fresh issue framed so as to convert a suit of one 
character into one of another and inconsistent 
character. 13 B. 664 : 6 A. 456. See also 38 I. 
C. 191 = 2 Pat. L. J. 69. A charge of unchastity 
disentitling a Hmdu-widow to maintenance, must 
be Specifically raised in the pleadings or issues. 
After plaintiff’s case is closed, the Court will not 


frame an issue to that effect. 27 B. 485 (P. C.). 
A Judge is not bound to make any amendment in 
the issues of a case, except for the purpose of 
more effectually putting in issue and trying the 
real question or questions in controversy, or dis- 
closed by the pleadings on either side. 5 C. 64. 
The application of this rule is not confined to the 
date of first hearing. 68 I. C. 167 <=1922 Mad. 
321 . 

0 . 14 , R. 6 — The principles laid down in this 
rule and in R. 7 apply when the question of fact 
is stated in the form of an issue and is referred to- 
the finding, not of the Court, but of a Commis- 
sioner. 29 C. 306. 

0 . 14 , R. 7 .— The word “shall” has been sub- 
stitued for the word “may” to give effect to the- 
raling in 16 B. 202 at p. 216. 
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(a) that the agreement was duly executed by the parties, 

(b) that they have a substantial interest in the decision of such question as 
aforesaid, and 

(c) that the same is fit to be tried and decided, it shall proceed to record and 
try the issue and state its finding or decision thereon in the same manner as if the 
issue had been framed by the Court ; 

and shall, upon the finding or decision on such issue, pronounce judgment 
according to the terms of the agreement ; and, upon the judgment so pronounced a 
decree shall follow. % 


ORDER XV. 

DISPOSAL OF THE SUIT AT THE FIRST HEARING. 

1. [S. 152.] Where at the first hearing of a suit it appears that the parties are 

not at issue on any question of law or of fact, the Court 
Parties not at issue. may at once p ronounce judgment. 

2. [S. 153 ] Where there are more defendants than one, and any one of the de- 

^ f J fendants is not at issue with the plaintiff on any question 

noPat* is°le S6Vera ^ enda " tS of law or of fact, the Court may at once pronounce judg- 
ment for or against such defendant and the suit shall pro- 
ceed only against the other defendants. 

II. Re-number rule 2 of Order XV as sub-rule 2(1) and insert the following as sub-rule (2) : 

“(2) Whenever a judgment is pronounced under the provisions of this rule a decree may be 
drawn up in accordance with such judgment bearing the same date as the day on which the judg- 
ment was pronounced.” 


3. [S. 154 ] ( 1 ) Where the parties are at issue on some question of law or of fact 

and issues have been framed by the Court as hereinbefore 
Parties at issue. provided, if the Court is satisfied that no further argu- 

ment or evidence than the parties can at once adduce is required upon such of the 
issues as may be sufficient for the decision of the suit, and that no injustice will result 
from proceeding with the suit forthwith, the Court may proceed to determine such is- 
sues, and, if the finding thereon is sufficient for the decision, may pronounce judgment 
accordingly, whether the summons has been issued for the settlement of issues only or 
for the final disposal of the suit : 

Provided that, where the summons has been issued for the settlement of issues 
only, the parties or their pleaders are present and none of them objects. 

(2) Where the finding is not sufficient for the decision, the Court shall postpone 
the further hearing of the suit, and shall fix a day for the production of such further 
evidence, or for such further arguments as the case requires. 

4. [S. 155 ] Where the summons has been issued for the final disposal of the suit 

and either party fails without sufficient cause to produce 
Failure to produce evidence, the evidence on which he relies, the court may at once 

pronounce judgment, or may, if it thinks fit, after framing and recording issues, adjourn 
the suit for the production of such evidence as may be necessary for its decision upon 
such issues. 

ORDER XVI. 

Summoning and attendance of Witnesses. 

1. [S. 159.] At any time after the suit is instituted, the parties may 

obtain, on application to the Court or to such officer as it 

evidencToV 0 product ‘doct- a PP oints in this bebalf - summonses to persons whose at- 
ments tendance is required either to give evidence or to produce 

documents. 


0 . 15 , R. 2 . — The working of this rule will lead 
to anomalies. See 25 A. 42. In an action com- 
menced against several joint-debtors judgment re- 
covered against one of them who admits the claim 
does not bar the further prosecution of the suit 
against the others. 25 B. 378. 

0 . 15 , R. 8 . — application of the rule.— 
O. 15% R. 3 (0 applies after issues have been 
framed and allows the Court to determine issues 
of law, if satisfied that no further argument or 


evidence than the parties can at once adduce, is 
required upon such of the issues as may be suffi- 
cient for the decision of the suit. 68 I. C. 167 — 
1922 Mad. 321. See also 16 Mad. 198. 

0 . 15 , R. 4 .*— The Judge cannot dispose of the- 
case at the first hearing when the summons is 
issued for settlement of issues only. 25 I C 0 = 
(1914) M. W. N. soi. y 

0. 16 , R. 1 .— Under O. 16, R. 1, C. P. Code, a 
Court has no discretion in the matter of an 
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[Loe. Am.] [Allahabad.] The following proviso is added by Allahabad High Court . — Provi- 
ded that no party who had begun to call his witnesses shall be entitled to obtain process to enforce 
the attendance of any witness against whom process has not previously issued, or to call any witness 
not named in a list, which must be filed in court before the hearing of evidence on his behalf has 
commenced, without an order of the Judge made in writing and stating the reasons therefor. 

[Oudh.] Substituted by Oudk Chief Court i. — (i) The Court may, in any suit or class 
of suits, require any party to file by a date to be fixed by the Court, a list of witnesses whom he pro- 
poses to produce ; and may, if necessary, direct that such list be kept in a sealed envelope for such 
time as the Court consideis desirable. 


Where such a list has been called for from any party, the latter shall not, except for special 
reasons, be permitted to summon or produce as witness, any person whose name has not been entered 
in the list. 

(2) Subject to the provisions of sub-rule (1) the parties may, after the suit is instituted, obtain 
on application to the Court or to such officer as it appoints in this behalf, summonses to persons 
whose attendance is required either to give evidence or to produce documents. 

[Loc. Am.J [Bombay.] The following shall be added as rule i-A to Order XVI : — 

1- A ( 1 ) The Court may, on the application of anv party for a summons for the attendance of 
any person, permit that service, of such summons shall be affected by such party. 

(2) When the Court has directed service of the summons by the party applying for the same 
and such service is not effected, the Court may. if it is satisfied that reasonable diligence has been 
used by such party to effect such service, permit service to be effected by an officer of the court. 


2. ( 1 ) The party applying for a summons shall, before the summons is granted, 

and within a period to be fixed, pay into Court such a sum 
Expenses of witness t(| \ of money as appears to the Court to be sufficient to defray 
for summons 0111 ° the travelling and other expenses of the person summoned 

in passing to and from the Court in which he is required 
to attend, and for one day's attendance. 

[Bombay.] Insert as proviso to sub-rule (1) of rule 2 of Order XVI : — 

Provided that where Government or a public officer being a party to a suit or proceeding as 
such public officer supported by Government in the litigation, applies for a summons to any public 
officer to whom the Civil Service Regulations apply, to give evidence of facts which have come to 
his knowledge, or of matters with which he has had to deal, as a public officer, or to produce any 
documents from public records, the Government or the aforesaid officer shall not be required to pay 
any sum of money on account of the travelling and other expenses of such witness. 

[Calcutta.] Add the following proviso to Rule 2 (1) in Order XVI : — 

Provided that when a Government officer is summoned on behalf of Government the Court 
shall not require his travelling and other expenses to be paid under this rule. 

[Lower Burma.] To Order XVI, Rule 2(1), the following shall be added : — 

Provided that in cases to which Government is a party : (a) no payment into Court will be 

required for the travelling and other expenses of a Government servant who may be required to 
be summoned at the instance of Government to give evidence in his official capacity; 

(3) the amount to be paid into Court for the travelling and other expenses of a Government 
servant whose salary exceeds Rs. 10 and who may be required to be summoned at the instance of 
a party other than the Government to give evidence in his official capacity in a Court situate at a 


application for summonses on witnesses if such 
application be made before the day of hearing, 
68 I. C. 272 ; See also 27 Bom. L. R. 471 = 1925 
Bom. 368 ; is B. 86 ; 16 A. 218; 7 C. 560 at 
p. 565. Even where the application is too late the 
Court has no power to refuse to summon witnes- 
ses ; it may refuse to adjourn the case. 87 I. C. 
3 S 5 .' 1925 Lah. 67. See also 101 I. C. 541 = A. 
I. R. 1927 Lah. 281 =9 Lah. L. J. 154 ; see also 
96 I. C.448=A. I. R. 1026 Pat. 54s ; A. I. R. 
1926 Cal. 364. The legitimate privilege of 
taking out summons to witnesses is subject to the 
control of the tribunal which is called upon to 
enforce their attendance though such control will 
be sparingly exercised, and only in exceptional 
cases. When a person’s attendance, is required 
from ulterior motives, a commission may be 
issued. 28 M. 28. A Judge’s discretion in not 
compelling the attendance of witnesses mu9t be 
exercised on reasonable grounds distinctly stated 
in the Judgment. 7 W R. 147- Detailed reasons, 
for refusal need not be- given. 6 W. R. 65. 
Direction tp witnesses to appear — adjournment of 


hearing by Court if can be made. 15 I. C. 367 = 
22 M. L. J. 409. The fact that a party has 
undertaken to bring his witnesses is no ground 
for refusing to summon them. 6 B. 472. Where 
witnesses summoned are absent, further opportu- 
nity should be allowed. 4 Rat. L. T. 545 = 1924 
Pat. 36. And the case cannot be decided on the 
ground that the witnesses if produced, would not 
have supported the case of the party producing 
them. 86 I. C. 1012 = 1925 Lah. 572. The 
witness can produce documents not referred to in 
the summons. 88 I. C 498 = 1925 Cal. 1 149. 

0 . 16 , HL 2 .*— After the list of witnesses has 
been filed and the batta paid, the Court’s officers 
and not the applicant are responsible for their 
service. 15 W. R. 88. Dismissal of suit is proper 
where plaintiff fails to pay process fees. 7 Lab. 
L. J. 232 **89 I. C. 955. No action will lie for 
the expenses of a witness. 5 W. R. S. C. Ref. 6. 
A witness is entitled to be paid his expenses 
although he has not applied for them before 
giving his evidence, 4 B. 619. 
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distance of more than five mile9 from his headquarters shall be equivalent to the travelling and 
halting allowances admissible under the Civil Service Regulations. 

In Order XVI, Rule 2, the following shall be substituted for Sub-rule (3) : 

41 ( 3) Subject to the provisions of sub-rule (2), travelling and other expenses of witnesses, in 
Courts subordinate to the Chief Court other than the Court of Small Causes of Rangoon shall be 
payable on the following scale (a) Ordinary labouring class of Natives — The actual railway or 
steamboat fare to and from the Court by the lowest class, so far as these can be ascertained, 
or, where the journey cannot be performed by rail or steamboat, actual travelling expenses 
up to a limit of Rupees 2 a day by boat and of 4 annas a mile by road and an allowance for each 
day’s absence from home, including one day in attendance at the Court, or six annas to those who 
.are residents of places other than the place where the Court is held, and of four annas to those who 
are residents of the place where the Court is held, (6) Petty village officers. — Double the above rate 
of daily allowance, same rates as above for railway or steamboat fare or actual travelling expenses 
by boat or road up to the limit of Rs. 2 a day by boat and of four annas a mile by road, (c) Per- 
sons of higher ranks of life, such as clerks, trades-people, ywathugyis and Circle Thugyies — Second 
Class railway or steamboat tare to and from the Court or, where the journey cannot be performed 
by rail or steamboat actual travelling expenses up to a limit of Rs. 4 a day by boat and of six annas 
a mile by road, and an allowance not to exceed except in special cases Rs. 3 for each day’s absence 
from home to Europeans or Eurasians and Re. 1 to Natives. NOTE. — A non-official who 
does not pay income-tax, even though he may describe him«elf as a clerk or a tradesman, is not 

entitled to be treated as falling under class (d). Persons of superior rank .The actual sum likely 

to be spent in travelling to and from the Court, with an allowance, according to circumstances, not 
to exceed, except in very special cases, Rs. 5 for each day’s absence from home to Europeans or 
Eurasians and Ks. 2 to Native Gentlemen. (<r) Witnesses following any profession, such as Medicine 
or Law — A special allowance according to circumstances. NOTE. — When the Journey has to be per- 
formed partly by rail or steamboat and partly by road or boat the fare shall be paid in respect of the 
former and the mileage or boat allowance in respect of the latter part of the journey. Railway 
servants summoned by a Civil Court as witnesses, and travelling by rail to attend the Court, should 
be paid the railway fare to which they are entitled under the rules for the payment of witnesses 
without regard to the fact that they may have travelled under a pass and not on actual payment of 
•the fare.” 

[Loc. Am.] [Punjab.] Add the following as an Exception to Rule 2 (i) : — 

Exception— When applying for a summons for any of its own officers, government will be 
exempt from the operation of clause (i;. 

[Patna.] Add the following proviso to O. XVI, R. 2 ( 1.): — 

Provided that the Secretary of State shall not be required to pay any expenses into Court 
under this rule when he is the party applying for the summons, and the person to be summoned is 
an officer serving under Government, who is summoned to give evidence of facts which have come to 
his knowledge, or of matters with which he has had to deal in his public capacity. 

(2) In determining the amount payable under this rule, the Court may, in the 

case of any person summoned to give evidence as an ex- 
Experts * pert, allow reasonable remuneration for the time occupied 

both in giving evidence and in performing any work of an expert character necessary 
for the case. 

(3) Where the Court is subordinate to a High Court, regard shall be had, 

in fixing the scale of such expenses, to any rules made in 
Scale of expenses. that behalf. 

[Allahabad.] To Orde! XVI, Rule 2, add 

(4) This rule shall not apply, in cases to which Government is a party, in the case of witnesses 
who are Government servants whose salary exceeds Rs. io per mensem and who are summoned to give 
evidence in their public capacity at a Court situated more than five miles from their headquarters. 

3. [S. 161.] The sum so paid into Court shall be 

Tender of expenses to wit- tendered to the persons summoned, at the time of serving 
' nes8 ‘ the summons, if it can be served personally. 

[Bombay.] Insert as proviso to Rule 3 of Order XVI: — 

Provided that where the witness is a public officer to whon the Civil Service Regulations apply 
and is summoned to give evidence of facts which have come to his notice, or of facts with which he 
lias had to deal in his official capacity, or to produce a document from public records, the sum 
payable by the party obtaining the summons on account of his travelling and other expenses shall 
not be tendered to him. 

0. 16 , E. 3.— A witness who attends on sub- than the party summoning him. 28 B. 647. If he 
poena is entitled to demand his batta at any does not attend, he can be sued for the recovery 
time, from the party summoning him although of the sum tendered. 17 M. L. J. 143. 
be gives evidence as witness for a party other 
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[Calcutta.] Add the following proviso to Rule 3 in order XVL — 

Provided that money shall not be tendered under this rule to Government. officers whose pay 
exceeds Rs. 10 per mensem, or whose headquarters are situate more than 5 miles from the Court, 
when they are summoned to appear as witnesses in their official capacity in cases to which Govern* 
ment is a party. 

[Punjab.] For Rule 3, substitute : — 

3. (1) The sum so paid into Court shall, except in the case of a Government servant, be 

tendered to the person summoned, at the time of serving the summons, if it can be served personally. 

(2) When the person summoned is a Government servant , the sum so paid into Court shall be 
credited to Governmrnt. 

Exception ( 1). — In cases in which Government servants have to give evidence at a Court 
situate not more than five miles from their headquarters, actual travelling expenses incurred by them 
may, when the Court considers it necessary, be paid to them. 

Exception (2). — A Government servant, whose salary does not exceed Rs. 10 per mensem, 
may receive his expenses from the Court. 

[Patna.] Add the following as proviso to Rule 3 of Order XVI : — 

Provided that when the person summoned is an officer of Government who has been sum- 
moned to give evidence in a case to which Government is a party, of facts which have come to his 
knowledge, or of matters which he has bad to deal, in his official capacity, then, 

(i) if the officer's salary does not exceed Rs. 10 a month, the Court shall at the time of the 
service of the summons make payment to him of his expenses as determined by Rule 2 and recover 
the amount from the treasury ; 

(ii) if the officei’s salary exceeds Rs. ro a month and the Court is situated not more than 5 
miles from his head-quarters, the Court may, at its discretion, on his appearance, pay him the actual 
travelling expenses incurred ; 

(iii) if the officer’s salary exceeds Rs. 10 a month and the Court is situated more than 5 
miles from his head quarters, no payment shall be made to him by the Court. In such cases any 
expenses paid into Court under Rule 2 shall be credited to Government. 

[Rangoon.] To Rule 3 of Order XVI add the following : — 

This rule does not apply, where the person summoned is a government servant summoned to 
give evidence in his official capacity in a case to which the Government is a party. 


4. [S. 162 ] ( 1 ) Where it is appears to the Court or to such officer as it appoints 

in this behalf that the sum paid into Court is not suffi- 
sum^akHn 5 WhGrG insufficient cient to cover such expenses or reasonable remuneration, 
sum pai m. the Court may direct such further sum to be paid to the 

person summoned as appears to be necessary on that account, and, in case of default 
in payment, may order such sum to be levied by attachment and sale of the moveable 
property of the party obtaining the summons ; or the Court may discharge the person 
summoned, without requiring him to give evidence ; or may both order such levy and 
discharge such person as aforesaid. 


(2) Where it is necessary to detain the person sommoned for a longer period 
than one day, the Court may, from time to time, order the 
Expenses of witnesses de* part y at those instance he was summoned to pay into 

Court such sum as is sufficient to defray the expenses of 
his detention for such further period, and, in default of such deposit being made, may 
order such sum to be levied by attachment and sale of the moveable property of such 
party ; or the Court may discharge the person summoned without requiring him to 
give evidence ; or may both order such levy and discharge such person as aforesaid. 


[Punjab.] 4. After the words “ summoned,” where it occurs in Rule 4(1) insert : — 
or, when such person is a Government servant, to be paid into Court. 

[Madras.] Insert the following as Rule 4- A in Order XVI: — 

4- A (i) Notwithstanding anything contained in the foregoing rules, in any suit by or against 
the Secretary of State for India in Council no payment in accordance with Rule 2 or Rule 4 shall be 
required when an application on behalf of Government is made for summons to a Government servant 
whose salary exceeds Fs. 10 p%r mensem and whose attendance is required in a Court situate more 
than five mile* from his headquarters, and the expenses incurred by Government in respect of the 
attendance of the witness shall not be taken into consideration in determining costs incidental to 
the suit. 


(2; When any other party to such a suit applies for a summons to such an officer, he shall 
deposit in Court along with his application a sum of money for the travelling and other expenses of 


0 . 16 , R. 4 . — Default of payment. Only 123 **26 C. W. N. 877. 
moveable property can be attached. 70 I. C. 
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*he officer according to the scale prescribed in the Civil Service Regulations and shell also pay any 
further sum that may be required under Rule 4 according to the same scale and the money so depo- 
sited or paid shall be credited to Government. 

(3) In all cases where a Government servant appears in accordance with this rule, the Court 
shall grant him a certificate of attendance. 


5. [S. 163] Every summons for the attendance of a person to give evidence 

or to produce a document shall specify the time and place 
attIndance a to e b e n special to at which he . is required to attend, and also whether his 
summons. attendance is required for the purpose of giving evidence 

or to produce a document, or for both purposes ; and any 
particular document, which the person summoned is called on to produce, shall be 
described in the summons with reasonable accuracy. 

6. [S. 164.] Any person may be summoned to produce a document, without 

c , being summoned to give evidence ; and any person 

ment mm ° nS f ° P1 ° UC6 ° CU " summoned merely to produce a document shall be 

deemed to have complied with the summons if he causes 
such document to be produced instead of attending personally to produce the same. 

Power to require persons 7. [S. 165.] Any person present in Court may be 

present in Court to give evi- required by the Court to give evidence or to produce any 
dence or produce document. document then and there in his possession or power. 

8. [S.166] Every summons under this Order shall be served as nearly as 

may be in the same manner as a summons to a defendant. 
Summons how served. and the rules in Order V as to proof of service shall apply 

in the case of all summonses served under this rule. 


[Allahabad.] In Allahabad after “ this order, ” add ‘may by leave of the court be served by 
the party or his agent, applying for the same, by personal service, and failing such service ‘before 
shall be served.” 


[Oudh.] In Oudh add the following provisoes : — 

Provided that any party may, with the sanction of the Court himself or by his agent effect 
service on his own witness, as if he were an officer of the Court ; but in this case no dtet money paid 
to a witness by a party or by his agent shall be included in the costs of the suit unless the witness 
verifies such payment before an officer of the Court. 

Provided also that the special procedure for the service of summons upon defendant under 
Order V, Rule 21 (I), shall not apply to service of summons under this order. 

9. [S. 167] Service shall in all cases be made a sufficient time before the 

time specified in the summons for the attendance of the 
person summoned, to allow him a reasonable time for 
preparation and for travelling to the place at which his attendance is required. 


Time for service of summons. 


[Rangoon.] To O. XVI, R. 9 the following shall be added : — 

“Where the person summoned is a public officer or servant of the Railway Company sufficient 
time shall also be allowed in order to give the witness an opportunity of communicating with his 
departmental superior, so as to arrange for the discharge of his duties during the temporary absence 
from his post.” 


10. [S. 168] ( 1 ) Where a person to whom a summons has been issued either 

.to attend to givfe evidence or to produce a document fails 

fails°o e comply with summons! to attend or t0 the document in compliance with 

such summons, the Court shall, if the certificate of the 
serving officer has not been verified by affidavit, and may, if it has been so verified, 
examine the serving-officer on oath, or cause him to be so examined by another Court, 
touching the service or non-service of the summons. 

(2) Where the Court sees reason to believe that such evidence or production is 
material, and that such person has, without lawful excuse, failed to attend or to 


0 . 16 , R. 5 .— A summons should state the place 
of attendance. 7 M. H. C, Ap. XIV & XLIII. A 
summons should clearly specify the title of the 
Court and the place, day and time of the day 
when attendance is required, $ A. 7. 

0 . 16 , B. 6. — The rule is one in favour ot the 
"Witness, and for enforcing diligence on the party. 
9 B. 308 (310). 


0 . 16 , R. 10 . — Where an application is made 
at a very late stage of the case, to enforce the 
provisions of this rule, the Court is justified in 
not adjourning the case. 15 W. R. 176. 
Non-appearance of witness— Court should not 
insist on party taking out warrant if the party 
offers to produce the witness himself. 101 1. C. 
*57 («) = it >*7 Lah. 424 (i). 
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produce the document in compliance with such summons or has intentionally avoided 
service, it may issue a proclamation requiring him to attend to give evidence or to* 
produce the document at a time and place to be named therein ; and a copy of such 
proclamation shall be affixed on the outer door or other conspicuous part of the house 
in which he ordinarily resides. 

(3) In lieu of or at the time of issuing such proclamation, or at any time after- 
wards, the Court may, in its discretion, issue a warrant, either with or without bail, for 
the arrest of such person, and may make an order for the attachment of his property 
to such amount as it thinks fit, not exceeding the amount of the costs of attachment 
and of any fine which may be imposed under Rule 1 2 : 

Provided that no Court of Small Causes shall make an order for the attachment 
of immoveable property. 

11. ts. 169.] Where, at any time after the attach- 
ment^ maybewith drawn! UC * ment of his Property, such person appears and satisfies 

the Court, — 

(a) that he did not, without lawful excuse, fail to comply with the summons’or 
intentionally avoid service, and, 

(b) where he has failed to attend at the time and place named in a proclama- 
tion issued under the last preceding rule, that he had no notice of such proclamation 
in time to attend, 

the Court shall direct that the property be released from attachment, and shall 
make such order as to the costs of the attachment as it thinks fit. 

12. [S. 170] The Court may, where such person does not appear, or appears 

p , . . but fails so to satisfy the Court, impose upon him such 

appeal Ure 1 wltness faiIs to fine not exceeding five hundred rupees as it thinks fit, 

having regard to his condition in life and all the circum- 
stances of the case, and may order his property, or any part thereof, to be attached 
and sold or if already attached under rule 10, to be sold for the purpose of satisfying 
all costs of such attachment, together with the amount of the said fine, if any : 

Provided that, if the person whose attendance is required pays into Court the 
costs and fine aforesaid, the Court shall order the property to be released from 
attachment. 


13. The provisions with regard to the attachment and sale of property in the 

M , . execution of a decree shall, so far as they are applicable, 

e o attac ment. b e deemed to apply to any attachment and sale under this 

order as if the person whose property is so attached were a judgment-debtor. 

14. [S. 171] Subject to the provisions of this Code as to attendance and ap- 

Court ma of its d P earance anc * to an ^ ^ aw f° r the time being in force, where 

summon the Court at any time thinks ix necessary to examine any 

to suit. person other than a party to the suit, and not called as a 

witness by a party to the suit, the Court may, of its own 
motion, cause such person to be summoned as a witness to give evidence, or to pro- 
duce any document in his possession, on a day to be appointed, and may examine 
him as a witness or require him to produce such document. 


0 . 16 , B. 12 . — No order under O. 16, R. 12, can 
possibly be made until the procedure laid down in 
R. 10 had been followed, where that rule applies. 
•33I.C. 968^20 C. W. N. 511 ; 57 I. C. 302. 
But se€ 48 M. 941 » 49 M. L. J. 438 where it ha9 
been held that there need not be any issue of pro- 
clamation or attachment of property before the 
fine is imposed. If an order for attachment of 
property is made, and the person concerned fails 
to attend in obedience to a warrant, the court may 
mpose upon him a fine under O. 16, R. 12. 55 


I. C. 425-31 C. L. J. 363. Both arrest and 
attachment cannot be ordered. 51 I. C. 967 = 29 
M. L. T. 95. The Court is not bound to compel 
attendance of a witness in absence of an applica- 
tion by a party to that effect. 57 I. C.311. 
Where the witness appears, but is unable to pro- 
duce the document, it is illegal to impose a fine 
upon him. 61 I. C* 967«*»39 M. L. T. 95. 

0 . ML B. 14 . — A witness called by the Courtis 
liable to be crosa-examined by any of the parties,. 
11 W. R. 468. 
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15. [S. 172.] Subject as last aforesaid, whoever is summoned to appear 

^ „ , and give evidence in a suit shall attend at the time and 

to gi*ve° evidence oTproduce place named in tbe summons for that purpose, and who- 
document. ever is summoned to produce a document shall either 

attend to produce it, or cause it to be produced, at such 


time and place. 

16. [S. 173.] (1) A person so summoned and attending shall, unless the Court 

, , otherwise directs, attend at each hearing until the suit has 

When they may depart. . been di?posed of< 

(2) On the application of either party and the payment through the Court of 
all necessary expenses (if any), the Court may require any person so summoned and 
attending to furnish security to attend at the next or any other hearing or until the suit 
is disposed of and, in default of his furnishing such security, may order him to be 
detained in the civil prison. 


17. [S. 174, para. 1 and S. 175.] The provisions of rules io to 13 shall, so 

. . far as they are applicable, be deemed to apply to any per- 

pplication of rules io to 13. son wbo bav j n g attended in compliance with a summons 

departs, without lawful excuse, in contravention of rule 16. 

18. [S. 174, last para.] Where any person arrested under a warrant is brought 

before the Court in custody and cannot, owing to the 

preli ended' 6 cannot W give SS evi-' abs " nce °[ th f parties or W ° f tbem - f ve the evidence or 
dence or produce document. produce the document which he has been summoned to 

give or produce, the Court may require him to give reason- 
able bail or other security for his appearance at such time and place as it thinks fit, 
and, on such bail or security being given, may release him, and, in default of his giving 
such bail or security, may order him to be detained in the civil prison. 


No witness to be ordered to 
attend in person unless resi- 
dent within certain limits. 


19. [S. 176] No one shall be ordered to attend in 

person to give evidence unless he resides — 


Or) within the local limits of the Court’s ordinary original jurisdiction, or 
( b ) without such limits but at a place less than fifty or (where there is railway 
or steamer communication or other established public conveyance for five-sixths of the 
distance between the place where he resides and the place where the Court is situate) 
less than two hundred miles distance from the Court-house. 

20. [S. 177 ] Where any party to a suit present in Court refuses, without lawful 

Consequence of refusal of 
party to give evidence when 
called on by Court. 


Rules as to witnesses to 
apply to parties summoned. 

applicable. 

[Allahabad,] Add the following to O. XVI as R. 22 : — 

“ 22. (1) Save as provided in this rule and in rule 2, the Court shall allow r travelling and 

other expenses on the following scale: — (a) In the case of witnesses of the class of cultivators. 


excuse, when required by the Court, to give evidence or to 
produce any documents then and there in his possession or 
power, the Court may pronounce judgment against him or 
make such order in relation to the suit as it thinks fit. 

21. [S. 178 ] Where any party to a suit is required 
to give evidence or to produce a document, the provisions 
as to witnesses shall apply to him so far as they are 


0 . 16 , R. 16 . — The rule has been amended so 
as to meet the ruling in 5 M, H. C. 132. These 
rules have no application to a case where a party 
to a suit desires to give evidence of his own 
motion in his own favour. 35 C. L. J. 78 =68 I. 

C. 9- 

0 . 16 , Rr .19 and 21 . — Scope of. 35 C. L. J. 
78=681. C, 9- 

0 . 16 , R. 20 . — What is or what is not a law- 
ful excuse, must depend on the circumstances of 
each case— 18 W. R. 63. The stringent provi- 


sions of this rule ought to be applied only in the 
case of contumacious litigants. 15 W. R. 253. 
The requirement of the law under R. 20 is ful- 
filled, if the document is produced, and where a 
document is produced but refused to be exhibit- 
ed, the Court cannot dismiss the suit. 46 I. C. 
879 = 28 C. L. J. 24. A decision against a party 
for failure to give evidence does not operate as 
res-judicata. 2 C. 222. An appeal will lie from 
a decree passed under this rule. See also O. 
XLIII, R. 1. 
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labourers, and menials, six annas a day ; (£) in^ the case of witnesses of a better class, such as 
zamindars, traders, pleaders, and persons of corresponding rank, from eight artn'as to two rupees a 
day, as the Court may direct ; and ( c ) in the case of witnesses of superior rank, including officers of 
Government in receipt of salary of not less than Rs, 200 a month, from three to five rupees a day. 
(a) If a witness demand any sum in excess of what has been paid to him, such sum shall be allowed 
if he satisfies the Court that he has actually and necessarily incurred the additional expense. Ulustra* 
tion. — A post office employee summoned to give evidence is entitled to demand from the party, on 
whose behalf or at whose instance he is summoned the travelling and other expenses allowed to wit- 
nesses of the class or rank to which he belongs, and in addition the sum for which he is liable as 
payment to the substitute officiating during his absence from duty. The sum so payable in respect of 
the substitute will be certified by the official superior of the witness on a slip, which the witness will 
present to the Court from which the summons was issued. (3) If a witness be detained for a longer 
period than one day the expenses of his detention shall be allowed at such rate, not usually exceeding 
that payable under clause ( i ) of this rule as may seem to the Court to be reasonable and proper : 

- Provided that the Court may, for reasons stated in writing, allow expenses on a higher scale 
than that hereinbefore prescribed. ” 

[Allahabad.] Add the following to Order XVI as Rule 23 : — 

23. In cases to which Government is a party, Government servants, not being police con- 
stables, whose salary exceeds Rs. 10 per mensem, and who are summoned to give evidence in their 
official capacity at a Court situated more than five miles from their headquarters, shall be given a 
certificate of attendance by the Court in lieu of travelling and other expenses. 

ORDER XVII. 


Court may grant time and 
adjourn hearing. 


Adjournments. 

1. [S. 156 ] ( 1 ) The Court may, if sufficient cause 
is shown, at any stage of the suit grant time to the parties 
or to any of them, and may from time to time adjourn the 

hearing of the suit. 

(2) In every such case the Court shall fix a day for the further hearing of the 
r - , . suit, and may make such order as it thinks fit with respect 

o so a journment. t0 the costs occasioned by the adjournment : 

Provided that, when the hearing of evidence has once begun, the hearing of the 
suit shall be continued from day to day until all the witnesses in attendance have been 
examined, unless the Court finds the adjournment of the hearing beyond the following 
day to be necessary for reasons to be recorded. 

[Punjab.] To rule 1 add the following as sub-rule (3) : — 

(3) Where sufficient cause is not shown for the grant of an adjournment under sub-rule (1) 
the Court shall proceed with the suit forthwith. 

[Allahabad.] The following proviso is added by the Allahabad High Court. Provided further 
that no such adjournment shall be granted for the purpose of calling a witness not previously sum- 
moned or named, nor shall any adjournment be utilised by any party for such purpose, unless the 
Judge has made an order in writing under the proviso to order XVI, Rule 1. 

2. [S. 157] Where, on any day to which the hearing of the suit is adjourned 

... . . . the parties or any of them fail to appear, the Court may 

appear e on r day fixed tleS ^ t0 P roce ed to dispose of the suit in one of the modes direc- 
ted in that behalf by Order IX or make such other order 

as it thinks fit. 


0. 17, R. 1. Application of the rule. 
— This rule does not apply to an adjournment not 
made at the instance of the parties, 2 C. W. N. 
490 « Application for adjournments should not 
be belated. 83 I. C. 257 = 1925 Nag. 236(2). 
Non-compliance with a provision of law does not 
give a party an absolute right to insist on an 
adjournment. 5 Pat. L. J. 390. Adjournment is 
in the discretion of court. 24 I. C. 206 ; 37 I. C. 
266 = 1 Pat. L. J. 171; 27 I. C. 942. Cass 
transferred without notice to defendant should 
be given an adjournment if he pleads unpre- 
paredness to go on. 1925 Pat. 534. O. 17, R. 
1 draws a distinction between the hearing of a 
suit and the hearing of evidence. 46 I. C. 246 = 
27 C. L. J. 1 19. When the defence set up is of 
’Such a nature as to take plaintiff by surprise, 


time should be granted. 7 W. R 84. Trial 
Court alone has power to grant adjournment. 26 
I. C- 261 = 16 M. L. T. 504. Signature of parties 
or their pleaders to be taken when adjournments 
are granted. 4 P. 440 = 192*; Pat. 807. The 
Court can grant an adjournment on the under- 
standing that plaintiff should bear the whole 
costs of the hearing. 7 C. 177. If costs are not 
paid, the suit is liable to be dismissed. 90 P. 
W. R. 1916 = 35 I. C. 534. Where such a condi- 
tion is imposed on the deft, and he fails so to 
pay, the court can strike off the defence and 
proceed ex parte. 47 A. 538 = 23 A. L. J. 212. 
But payment on the same day should not be 
insisted on. 1925 Cal. 570. 

0 . 17 , 12 . application of Rule.— T his 
rule doss not apply to a case where no day has 
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[Allahabad] E. 2. — Where on any such day the evidence, or a substantial portion of the evi- 
dence, of any party has been recorded and such party fails to appear, the court may m its discretion 
proceed with the case as if such party were present, and may dispose of it on the merits. 

Explanation. — No party shall be deemed to have failed to appear if he is either present or is 
represented in court by an agent or pleader, though engaged only for the purpose of making an 
application. 

[Oudh] (2) Where before any such day, the evidence of a substantial portion of the evi- 
dence of any party has been recorded, and such party fails to appear on such day the Court may, in 
its discretion, proceed with the case as if such party were present and may dispose of it on the 
merits. 


Explanation . — No party shall be deemed to have failed to appear if he is either present in 
person, or is represented in Court by his agent or pleader, though engaged only for the purpose of 
making an application. 


3. [S. 158.] Where any party to a suit to whom time has been granted fails to 

produce his evidence, or to cause the attendance of his 
witnesses, or to perform any other act necessary to the 
further progress of the suit, for which time has been allow- 
ed, the Court may, notwithstanding such default, proceed 


Court may proceed notwith- 
standing either party fails to 
produce evidence, etc. 


to decide the suit forthwith. 


been fixed for the hearing of the suit. 18 W. R. 
325. O. 17, R. 2 applies to the case where the 
hearing of a suit has been adjourned and on ad- 
journed date, the parties or any of them fail to 
appear. 45 A. 618 — 2 i A. L J. 495 ; 1 P. 188 = 
69 I. C. 837 ; 102 I. C. 273 (2 ) = A. I. R. 1927 

All. 507. The Court cannot hear case on the merits. 
20 A. L. |. 123 = 1922 All. 68 ; 27 Pom. L. R. 
477 =87 I. C. 710 = 1925 Pom. 328; 24 Bom. L.R. 
775 - 46 H. 1026 ; 22 A. L. J. 1041 =47 A. 181 ; 
81; I. C. 528 = 1925 Oudh 360(1) The words 
‘or make such other order as it thinks fit’ do not 
include a decision on the meiits. 89 I. C. 418 = 
1925 Oudh 433. Where defendant is absent on 
the adjourned hearing and judgment is pronounc- 
ed on the same day, the order should be 
presumed to be under R. 2 in absence of mention 
otherwise in the judgment and an application to 
have the decree set aside as being ex parte one 
would lie. 47 A. 140 = 85 I. C. 470. No appeal 
will lie from an order under this rule, iq A. 355. 
See also 10 M. 270. Where, however, the Court 
purports to decide the case on the merits, the 
remedy of the aggrieved party is by appeal. 84 I. 
C. 521 (1 ) = 1925 All. 252. See 96 I.C. 564 = 192 6 
All. 720 ; 4 R. 408 = A I. R. 1927 Rang. 46. An 
order dismissing the suit, when both the pleader 
and the client who was present retired from the 
case is one under O. 17, R. 2 though the decree 
was wrongly drawu up and it is not appealable. 
32 I.C. 766 (Cal,) ; 4 Rang. 408 = 1927 Rang. 46, 
Dismissal is not proper where the pleader is pre- 
sent but is unprepared to argue. The Court is 
bound to proceed and decide on the merits. 83 
I. C. 257 = 1925 Nag. 236 (2). Revision lies 
against such dismissal on the ground of material 
irregularity. ( Ibid .) Instructions only to ask for 
adjournment — Dismissal is one under R. 2. 1 Pat. 
L. R. 281=74 I. C. 693 ; 4 Rang. 408. Pleader 
reporting no instructions after refusal of adjourn- 
ment — Party present in Court — Order passed if 
ex parte. See A. I. R. 1926 Mad. 971 =1926 M. 
W.N. 616 ; 27 L,W. 347^(1928) M. W. N. 162 ; 
see 1926 Lah. 27. Order dismissing suit after pre- 
liminary decree is without jurisdiction. 4 Pat. 61 
(P. C.). See also 6 P. L. T. 152=86 I. C. 785. 
Where there is a default and there is not enough 
material on record to enable the Court to pro- 
nounce judgment, the Court should proceed 

4 * 


under O. 17, R. 2. 41 Cal. 956 = 18 C. W. N 
775 . A party had summoned witnesses who did 
not appear in spite of the summons. Held . that 
this did not amount to default in appearance of 
the party within O. 17, R, 2. 33 All. 690. Rules 

2 and 3 are independent and mutually exclusive. 
41 Mad. 286 = 34 M.L.J. 24 = 43 I.C. 566. (F.B). 
Under R. 3 Court must have material to decide 
the case on the merits. 1925 Oudh 278 = 78 I.C 
240 Where a Court wrongly holds that no 
application under O. 9, R. 13 lies to set a«dde an 
order under the Rule, it amounts to refusal to 
exercise jurisdiction and revision is competent. 
47 A. 140=85 I. C. 470. Withdrawal of suit by 
plaintiff — Right of defendants whose interests 
were similar to plaintiffs to have the suit res- 
tored to file. 98 I. C. 501=25 L. W. 57 = 1927 
Mad. 227. 

0. 17, R. 3. Application of the rule.—- 
This rule applies to those cases where time has 
been given to adduce evidence, and the parties 
appear, but fail to produce the necessary evi- 
dence. 95 I.C. 798(1). See also 10 M. 270. 
Where the parties do not appear, R. 2 applies. 
10 M. 270 ; 20 B. 736 ; 6 M. H. C. R. 262 and 
1 M. 287. But see 25 A. 194. O. 17. R. 3 
only applies where the hearing of the suit 
had commenced and an application for an ad- 
journment is then made by one of the parties. 
1928 Pat. 167 = 7 l 3a t. 236. Where there is no 
institution of the suit and the plaint has been 
returned for amendment, the rule does not 
apply. 86 I. C. 491=1925 Mad. 1045. Where 
there are materials on record on which the Court 
can decide the case it should proceed under R. 3 
and not under R. 2. 61 I. C. 897=6 Pat. L. J. 

313 ; 6 P. L. J. 313^-61 I. C. 897 ; see also 1925 
Oudh 278 = 78 I. C, 240. R. 3 applies only 
where on the application of one of the parties 
the Judge directs a particular act to be done on 
the adjourned hearing and the party is unable to 
perform that act. 27 I C. 882=2 L. W. 105. 
Case adjourned by consent of parties — Party not 
ready on adjourned date— Dismissal of suit under 
R. 3 is not valid and an appeal lies. 5 Rang. 838 
= 1927 Rang. 148 = 101 I. C. 618 . Rule 3 applies 
only to cases where the parties are present and 
have not satisfied the court as to the existence of 
any adequate reason for their not having done 
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[Allahabad] The following is substituted for O. X7, R. 3 by the Allahabad High Court. Where 
any party to a suit, to whom time has been granted, fails, without reasonable excuse, to produce his 
evidence, or to cause the attendance of his witnesses, or to comply with any previous order, or to 
perform any other act necessary to the further progress of the suit, for which time has been allowed, 
the court may, whether such party is present or not, proceed to decide the suit on the merits. 

(Substituted by Oudh Chief Court) [Oudh] (3) Where any party to a suit to whom time has 
been granted fails without reasonable excuse, to produce his evidence, or to cause the attendance of 
his witnesses, or to comply with any previous order or to perform any other act necessary to the 
further progress of the suit for which time has been allowed, the Court may, notwithstanding such 
default, and whether such party is present or not proceed to decide the suit on the merits. 


ORDER XVIII. 

Hearing of the Suit and Examination of Witnesses. 

1. [S. 179 Expill.] The plaintiff has the right to begin unless the defendant 

admits the facts alleged by the plaintiff and contends that 
ig t to egin. either in point of law or on some additional facts alleged 

by the defendant, the plaintiff is not entitled to any part of the relief which he seeks, 
in which case the defendant has the right to begin. 

2. [S. 179] (1) On the day fixed for the hearing of the suit or on any other 

day to which the hearing is adjourned, the party having 
evidence 16111 and Pr ° daCti0n ° f the right to begin shall state his case and produce his 

evidence in support of the issues which he is bound to 

prove. 


what they were directed to do. 41 Mad. 286 — 
34 M. L. J. 24 (F. B.). The words “ notwith- 
standing such default ” in R. 3 clearly imply that 
the Court is to proceed with the disposal of the 
suit in spite of the default upon such materials 
as are before it. 51 M. L. J. 684. 

Scope and operation of the rule.— 
R. 3 merely authorises the Court to proceed 
to decide the suit forthwith and it does not 
authorise its dismissal summarily. 71 I. C. 862 = 
1924 Lah. 404. R. 3 is an enabling and not a 
mandatory rule. 52 I. C. 292 = 150 P. R. 1919. 
Where there is no default by party, Court cannot 
proceed under this rule. 69 I. C. 665 = 1924 Lah. 
272. Party’s failure to request the Court to pass 
orders under O. 16, R. 10 (2) and (3) for getting 
the attendance of material witnesses, does not 
enable the Court to proceed under R. 3. 
33 All. 690 = 8 A.L.J. 839 = 10 I.C. 903. A dis- 
missal of suit for failure to amend plaint and pay 
costs of adjournment cannot fall under O. 17, 
R. 3, C. P. C. 96 I. C. 312 = 1926 Lah. 571. 
Plaintiff present on date of hearing but not pre 
sent on date fixed for return of summons — R. 3 
is not applicable — Dismissal of suit is illegal, 102 
I.C. 289 = 1927 Lah. 484. Absence of defen- 
dant on date of hearing — Court should proceed 
under O. 17. R. 3. 9 O. L. J. 543 - 72 I. C . 394. 
Default in appearance is not covered by this rule. 
1 P, 188 = 69 I. C. 837. Date fixed for final dis- 
posal of suit and for appointment of guardian. No 
steps taken by plaintiff for latter — Suit cannot be 
dismissed. 63 I. C. 570 =*2 Pat. L. T. 572=6 
P L. J. 650. Party not aware that he was to 
pay adjournment costs — Further hearing not 
conditional upon payment of costs — Time should 
be allowed. 1926 Cal. 1221=971.0. 172(2;. 
Plaintiff ordered to appear as a witness — Failure 
to appear — Dismissal of suit is improper. 100 
I.C. 788 (i) = 1927 Lah. 388 (1). Production of 
stay order is not an act within the rule. 105 
I. C. 30. 


APPEAL. — Only an appeal and no revision lies 
against an order under O. 17, R. 3. 34 All. 123 = 
8 A.L.J. 1265. This is so even if the Court 
wrongly acts under R. 3 instead of under R. 2. 
84 I. C. 521 (0 = 1925 All. 252. A mistake in 
judgment stating the disposal was under R. 2 
does not affect the right of appeal. 86 I.C. 356 = 
1925 Oudh 495. A decision passed “forthwith” 
under O. 17, R. 3 is one on the merits as gathered 
from available facts. 31 I. C. 307=2 L.W. 1067. 
Decree passed on merits — Party cannot appeal 
against order setting it aside but must appeal 
against the decree. 103 I. C. 192= A. I. R. 1927 
Lah. 562 (i). 

0 . 18 , R 1 . — The right to begin in a Small 
Cause Court — Preference is generally given to 
plaintiff. 13 B.L.R. 142. Restitution of conjugal 
rights, suit for — Marriage admitted but coercion 
and non-consent pleaded — Defendant should 
begin. 7 Bur. L.T. 129 =23 I.C. 242. Applicant 
for mesne profits of property taken in execution of 
a decree reversed on appeal, must begin. 47 M. 
800 = A. I. R. 1925 M. 145=48 M. L. J. 89. 
Where a defendant pleads minority he must prove 
his plea. 8 W. R. 371. Right cf objector under 
Income-tax Act to begin. See 48 C. 161. 

0 . 18 . R. 2 . — “The day fixed for the heaiing of 
the suit,” see 8 2 I. 0.73 = 1925 All. 98* New 
pleadings cannot be introduced without leave of 
the Court. 103 I. C. 501 =A. I. R 1927 Lah. 
615 (1). Every party is entitled to have all the 
witnesses whom he desires to call, and is ready 
at the trial to produce, heard by the Court. 17 
W. R. 172 ; 6 C. 608 ; 9 B. 146 ; 2 M. I. A. 424. 
But see 6 B. L. R. Ap. 10. The omission of 
Counsel to argue a question of law, or his aban- 
donment of it, is not sufficient to disentitle the 
Court to go into the question. The case is differ- 
ent when a question of fact is concerned, n C. 
W.N, 340 (342). Plaintiff accepting onus — Court 
not bound to hear defendant’s case if plaintiff 
fails. 25 M. L. J. 281 =21 I. C. 96. 
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(2) [S. 180, paras. 1 and 2.] The other party shall then state his case and 
produce his evidence (if any) and may then address the Court generally on the whole 
case. 


[Madra»] Explanation . — Nothing in this rule sh?ll affect the jurisdiction of the Court, for 
reasons to be recorded in writing, to direct any party to examine any witness at any stage. 

[Rangoon J Add the following as a proviso to sub-rule (2) of Rule 2 : — 

Provided that the Court may, in its discretion, call upon the other party to proceed under 
this sub rule before the evidence of the party having the right to begin is complete if it considers that 
the other party will not be prejudiced by so proceeding and that unnecessary inconvenience and delay 
will thereby be avoided. 


Evidence 

issues. 


where several 


(3) The party beginning may then reply generally on the whole case. 

3. [S. 180, last para.] Where there are several issues, the burden of proving 

some of which lies on the other party, the party beginning 
may, at his option, either produce his evidence on those 
issues or reserve it by way of answer to the evidence pro- 
duced by the other party ; and, in the latter case, the party beginning may produce 
evidence on those issues after the other party has produced all his evidence, and 
the other party may then reply specially on the evidence so produced by the party 
beginning ; but the party beginning will then be entitled to reply generally on the 
whole case. 


Witnesses to be examined in 
open Court. 


4 . [S. 181 .] The evidence of the witnesses in 

attendance shall be taken orally in open Court in the 
presence and under the personal direction and superinten- 


dence of the Judge. 

5. [S 182] In cases in which an appeal is allowed the evidence of each witness, 
shall be taken down in writing, in the language of the 
How evidence shall e ta en Court, by or in the presence and under the personal direc- 

tion and superintendence of the Judge, not ordinarily in 
the form of question and answer, but in that of a narrative, and, when completed, shall 
be read over in the presence of the Judge and of the witness, and the Judge shall, if 
necessary, correct the same, and shall sign it. 

[Rangoon] 5. In cases in which an appeal is allowed, the evidence ot each witness 
shall betaken down in writing in the language of the Court or in English by or in the presence 
and under the direction and supervision of the judge, not ordinarily in the form of question and 
answer, but in that of a nairative, and when completed shall be read over or translated to the witness 
by such person as the judge may direct, provided that the judge may, if he thinks fit, require the 
evidence to be read over in his own presence. 


0 . 18 , R. 3 . — Suit for declaration and recovery 
of possession — Plea of benami in defence — Plain- 
tiff has right to adduce evidence of lebuttal after 
the close of evidence of benami by the defendant, 
93 I.C. 273 - 7 Pat. L. T. 445, 

0 . 18 , R. 4 . — Courts should in all case3 exer- 
cise the powers entrusted by law in the examina- 
tion of witnesses, if they see that they are not 
properly examined. 10 W. R. 280. A parda- 
nashin lady should be admitted into Court in her 
palanquin, and her evidence taken after her being 
properly identified. 1 B. L. R. 5. Omission to 
administer an oath to a witness, or an> irregula- 
rity in the form in which it is administered does 
not invalidate the proceedings. 24 W. R. 31. See 
S. 13 of the Oaths Act X of 1873. 

0 . 18 , R. 5 . Scope and object of.— 

Failure to comply with the provisions of this 
rule and R. 6 is an informality which renders 
the deposition inadmissible in evidence on a 
charge of giving false evidence based on such de- 
position. 6 C. 762. O. 18, Rr. 5 to 12 have no 
application to Small Cause Courts and the deposi- 
tions need not be read over to the w itnesses and 
they would be admissible in evidence in a prose- 
cution for perjury. 89 I. C. 390 (3) « 1925 Nag. 


412. The object of O. 18, * R. 5 is to ensure 
accuracy ; non-compliance with it does not affect 
the admissibility but the weight to be attached to 
the evidence. (18 Mad. 308 ; 42 Cal. 240, Diss.); 
27 C. L. J. 377 —22 C. W. N 646. See also $ 1 
C. 236 ; 45 C. 825. Reading out the deposition 
to a witness in a room adjoining the Court-hall 
and at a distance of 30 feet from the Judge’s seat 
is a sufficient compliance with O. 18, R. 5. (1918) 
M. W. N. 239 = 7 L. W. 435. Reading over 
of the deposition by the witness himself is a 
sufficient compliance with the rule. 46 Cal. 
895- 23 C. W. N. 661. S. 91, Evidence Act, bars 
the admission of secondary evidence in proving 
a w itnefs’s statement, where it was not read over 
to him according to requiiements of R q 1 Lah. 
361 =58 I. C. 830. Witnesses in civil cases are 
not legally bound to sign or thumb mark their 
depositions. Courts cannot order them to do so, 
nor could they be compelled to sign under S. 151. 
8 P. R. 1912 (Cr.) = 16 L C- 521. When parties 
agree that evidence is to be taken in a parti- 
cular way, and that evidence in one suit 
shall be treated as evidence in another suit, t is 
is not a matter which affects the jurisdiction of 
the Court. 30 B. 109. 
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preted. 


Memorandum when 
dence not taken down 
Judge. 


evi- 

by 


Such a person shall, after reading over the deposition to the witness, append a certificate at 
the foot of the deposition form as follows ■ 

I nterpreted me * n ® urmese or (as case ma ^ be ) ar *d acknowledged correct. 

(signature) 

Interpreter or Clerk. 

The Judge shall, if necessary, correct the deposition and shall sign it 

6. [S. 183] Where the evidence is taken down in a language different from that 
in which it is given, and the witness does not understand 

When deposition to be inter- t h e i angua g e j n which it is taken down, the evidence as 

taken down in writing shall be interpreted to him in the 
language in which it is given. 

[Rangoon] “ 6-A. Where there are no interpreters paid by Government and it is found 
necessary to employ an interpreter in a civil case, he shall be paid such fee, ordinarily not exceeding 
Rs. 2 per diem, as the Court may fix. The fee shall be advanced by the party at whose instance the 
interpreter is required, and 3 hall be treated as costs in the case. All payments of interpreters’ fees 
shall be made through the Court and duly entered in Bailiff’s Register II.” 

7. [S. 185-A, para. 3.] Evidence taken down under section 138 shall be in the 

form prescribed by rule 5 and shall be read over and sign- 
Evidence under section 13 . ^ and, as occas j on ma y re q U ire, interpreted and correct- 

ed as if it w6re evidence taken down under that rule. 

8. [S. 184] Where the evidence is not taken down in writing by the Judge, he 
shall be bound, as the examination of each witness pro- 
ceeds, to make a memorandum of the substance of what 
each witness deposes, and such memorandum shall be 
written and signed by the Judge and shall form part of 

the record. 

9. [S. 185] Where English is not the language of the Court, but all the parties 

to the suit who appear in person, and the pleaders of such 
inEnglish idenCe may be taken as appear by pleaders, do not object to have such evi- 
' ‘ dence as is given in English taken down in English, the 

Judge may so take it down. 

10. [S. 186 ] The Court may, of its own motion or on the application of any party 

or his pleader, take down any particular question and 

Any particular question and answer> or any objection to any question, if there appears 
answer m ay be taken down, . * , - • , 

to be any special reason for so doing. 

11. [S. 187.] Where any question put to a witness is objected to by a party or 

his pleader, and the Court allows the same to be put, the 
Questions objected to and j uc jg e shall take down the question, the answer, the 

objection and the name of the person making it, together 
with the decision of the Court thereon. 

B 12. [S. 188.] The Court may record such remarks as 

Remarks on demeanour of j t thinks material respecting the demeanour of any witness 
\u nesses. while under examination. 

13. [S. 189] In cases in which an appeal is not allowed, it shall not be necessary 

to take down the evidence of the witnesses in writing at 
length ; but the Judge, as the examination of each wit- 
ness proceeds, shall make a memorandum of the substance 
of what he deposes, and such memorandum shall be written and signed by the Judge 
and shall form part of the record. 

14. [S. 190] (1) Where the Judge is unable to 

make a memorandum as required by this Order, he shall 


Memorandum of evidence in 
unappealable cases. 


Judge unable to make such 
memorandum to record reasons 
of his inability. 

his dictation in open Court, 


cause the reason of such inability to be recorded, and 
shall cause the memorandum to be made in writing from 


0 . 18 , R. 8. — Where there is a conflict between 
the Judge’s memoranda and the recorded 
deposition, the Court must be guided by the 
latter. 9 B. L. R.^74, 

0 . 18 , R. 11.— When evidence is admitted 
without objection in the lower Court the Appel- 


late Court must consider it. 11 B. 220. The 
objection cannot be taken in special appeal. 24 
W. R. 296. 

0 . 18 , R. 18 . — Abstract of evidence incom- 
plete — Judgment based on it is illegal. 2 L. W. 
803=30 I. C. 634. 
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Power to deal with evidence 
taken before another Judge. 


(2) Every memorandum so made shall form part of the record. 

15. [S. 191.] (r) VVhere a Judge is prevented by death, transfer, or other cause 
from concluding the trial of a suit, his successor may deal 
with any evidence or memorandum taken down or made 
under the foregoing rules as if such evidence or memoran- 
dum had been taken down or made by him or under his direction under the said rules 
and may proceed with the suit from the stage at which his predecessor left it. 

(2) The provisions of sub-rule (i) shall, so far as they are applicable, be deemed 
to apply to evidence taken in a suit transferred under section 24. 

16. [S. 192 ] ( 1 ) Where a witness is about to leave the jurisdiction of the Court, 

or other sufficient cause is shown to the satisfaction of the 
immedfatdy examine " ltness Court why his evidence should be taken immediately, the 

Court may, upon the application of any party or of the 
witness, at any time after the institution of the suit, take the evidence of such witness 
in manner hereinbefore provided. 

(2) Where such evidence is not taken forthwith and in the presence of the 
parties, such notice as the Court thinks sufficient, of the day fixed for the examination, 
shall be given to the parties. 

(3) The evidence so taken shall be read over to the witness, and, if he admits it 
to be correct, shall be signed by him, and the Judge shall, if necessary, correct the 
same, and shall sign it, and it may then be read at any hearing of the suit. 

17. [S. 193.] The Court may at any stage of a suit recall any witness who has 
been examined and may (subject to the law of evidence 
for the time being in force) put such questions to him as 
the Court thinks fit. 

18. The Court may at any stage of a suit inspect 
any property or thing concerning which any question may 
arise. 

[Allahabad] 19 . (1 ) The Judge shall record in his own hand in English all orders passed 

on applications, other than orders of a purely routine character. 

(2) The Judge shall record in his own hand in English all admissions and denials of documents, 
and the English proceedings shall show ho^v all documents tendered in evidence have been dealt 
with from the date of presentation down to the final oider admitting them in evidence or rejecting 
them. 

(3) The Judge shall record the issues in his own hand in English, and the issues shall be 
signed by the Judge and shall form part of the English proceedings. 

ORDER XIX. 

Affidavits. 

1. [S. 194] Any Court may at any time for sufficient reason order that any parti- 

cular fact or facts may be proved by affidavit, or that the 
Power to order any point to a ffid av jt 0 f an y witness may be read at the hearing, on 


Court may recall and examine 
witness. 


Power of Court to inspect. 


be proved by affidavit. 


such conditions as the Court thinks reasonable 


0 . 18 , R. 15 . — Applies only when the previous 
Judge has not concluded the trial of the case. 
21 M. L. J. 808 — 9 I. C. 254. It is not necessary 
for the succeeding Judge to rehear the case after 
arguments had been heard by the predecessor. 
17 I. C. 278 = 0912) M. W. N. 999. 

0. 18 , R. 16 .— The evidence must be taken by 
the Court unless the parties consent to the 
evidence being taken on commission. 3 B. L. R. 
252. 

0 . 18 , R. 18 .— Local inspection— Result of 
investigation to be recorded. 65 I. C. 601. No 
decision should be based solely on local inspec- 
tion of the Judge. 73 I. C. 616 = 1923 Lah. 546; 
39 Mad. 501 *=28 M. L. J. 598. It should be 
used to test the accuracy of other evidence. It 


need not be recorded. 1925 Cal. 170. R. 18 
authoiises every Court to inspect ar.y property 
or thing without the sanction of its superior 
Couit. 26 M. L. J. 9 = 23 I. C. 297. 

0 . 19 , R. 1 .— An affidavit is ordinarily not 
evidence unless the person seeking to use it 
complies with the requirements of O. 19. 63 I.C. 
258. A Court is authorised under O. 19. C. P. C., 
to receive an affidavit from the identifier as 
evidence of the fact of the service of summons. 
106 I. C. 703® 6 Pat. 760. The District Judge 
can act upon affidavits in support of an applica- 
tion to declare certain persons law touts. 13 M. 
L. J. 272. There is nothing in R. 1 to exclude 
from its operation a foreign company incorporated 
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Provided that where it appears to the Court that either party bona fide desires 
the production of a witness for cross-examination, and that such witness can be pro- 
duced, an order shall not be made authorizing the evidence of such witness to be given 
by affidavit. 

w , 2. [S. 195.] (i ) Upon any application evidence may 

of deponent fofcrots-examin" be ^ en b y affidavit, but the Court may, at the instance 
ation. or either party, order the attendance for cross-examination 

of the deponent. 

(2) Such attendance shall be in Court, unless the deponent is exempted from 
personal appearance in Court, or the Court otherwise directs. 

3. [S. 196 ] (1) Affidavits shall be confined to such facts as the deponent is 

able of his own knowledge to prove, except on interlocu- 
tory applications, on which statements of his belief may 
be admitted : provided that the grounds thereof are stated. 

(2) The costs of every affidavit which shall unnecessarily set forth matters of 
hearsay or argumentative matter, or copies of or extracts from documents, shall (unless 
the Court otherwise directs) be paid by the party filing the same. 


Matters to which affidavits 
shall be confined. 


[Allahabad] Add the following rules 4 to 15 to O. XIX : — 

4 . Affidavits shall be entitled in the court of at (naming such court). If the affidavit 

be in support of, or in opposition to, an application respecting any case in the Court, it shall also be 
entitled in such case. If there be no such case it shall be entitled In the matter of the petition of. 

5 . Affidavits shall be divided into paragraphs, and every paragraph shall be numbered con- 
secutively and, as nearly as may be, shall be confined to a distinct portion of the subject. 

6 . Every person making any affidavit shall be described therein in such manner as shall serve 
to identify him clearly ; and where necessary for this purpose, it shall contain the full name, the 
name of his father, of his caste or religious persuasion, his rank or degree in life, his profession, 
calling, occupation or trade, and the true place of his residence. 

7 . Unless it be otherwise provided, an affidavit may be made by any person having 
cognizance of the facts deposed to. Two or more persons may join in an affidavit ; each shall depose 
separately to those facts which are within his knowledge and such facts shall be stated in separate 
paragraphs. 

8 . When the declarant in any affidavit speaks to any fact within his own knowledge, he must 
do so directly and positively, using the words “ I affirm ” or “ I make oath and say ”. 

9 . Except in interlocutory proceedings, affidavits shall strictly be confined to such facts as the 
declarant is able of his own knowledge to prove. In interlocutory proceedings, when the particular 
fact is not within the declarant’s own knowledge, but is stated from information obtained from 
others, the declarant shall use the expression “ I am informed ” and, if such be the case, “and verily 
believe it to be true,” and shall state the name and address of, and sufficiently describe for the pur- 
poses of identification, the person or persons from whom he received such information. When the 
application or the opposition thereto rests on facts disclosed in documents or copies of documents 
produced from any Court of Justice or other source, the declarant shall state what is the source from 
which they were produced, and his information and belief as to the truth of the facts disclosed in 
such documents. 

10 . When any place is referred to in an affidavit, it shall be correctly described. When in an 
affidavit any person is leferred to, such person, the correct name and address of such person, and 
such further description as may be sufficient for the purpose of the identification of such person, shall 
be given in the affidavit. 

11 . Every person making an affidavit for use in a Civil Court, shall, if not personally kno.vn 
to the person before whom the affidavit is made, be identified to that person by some one known to 
him, and the person before whom the affidavit is made shall state at the foot of the affidavit the 
name, address and description of him by whom the identification was made as well as the time and 
place of such identification. 

12 . No verification of a petition and no affidavit purporting to have been made by a 
pardanashin woman who has not appeared unveiled before the person before whom the verification 
or affidavit was made, shall be used unless she has been identified in manner already specified and 


in a foreign country. 8 P. R. 1912 = 10 I. C. 

141. 

0 . 19 , B. 8. — Contents and essentials of a 
valid affidavit. See 36 All. I. C. 740. 

Affidavits should clearly specify what statements 
are made on knowledge and what on belief. 
A. I, R. 1924 P. 312 =*73 L C. 721. An affidavit 
stating certain facts upon information and belief 


without stating the source thereof is insufficient 
evidence upon which to grant an injunction. 46 
I* C. 335 = 22 C. W. N. 700; 1 L. W. 394^23 
I. C. 377 ; 1926 Pat. 54. An affidavit as to the 
points argued in a case and sworn by a person, 
who cannot understand the language in which the 
argument was made has no value. 41 I. C. 1. 
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unless such petition or affidavit be accompanied by an affidavit of identification of such woman 
made at the time by the person who identified her. 

13. The person before whom any affidavit is about to be made shall, before the same is made, 
ask the person proposing to make such affidavit if he has read the affidavit and understands the 
contents thereof, and if the person proposing to make such affidavit state that he has not read the 
affidavit or appears not to understand the contents thereof, or appears to be illiterate, the person 
before whom the affidavit is about to be made shall read and explain, or cause some other competent 
person to read and explain in his presence, the affidavit to the person proposing to make the same, 
and when the person before whom the affidavit is about to be made is thus satisfied that the person 
proposing to make such affidavit understands the contents thereof, the affidavit may be made. 

14. The person before whom an affidavit is made, shall certify at the foot of the affidavit the 
fact of the making of the affidavit before him and the time and place when and where it was made, 
and shall for the purpose of identification mark and initial any exhibits referred to in the affidavit. 

15. If it be found necessary to correct any clerical error in any affidavit, such correction may 
be made in the presence of the person before whom the affidavit is about to be made, and before, 
but not after, the affidavit is made. Every correction so made shall be initialled by the person 
before whom the affidavit is made, and shall be made in such manner as not to render it impossible 
or difficult to read the original word or words, figure or figures, in respect of which the correction may 
have been made. 

[Rangoon] To O. XIX the following shall be added as rules 4 to 12 : — 

4. The officer administering the oath to the declarant of an affidavit should fiist make the 
declarant take the oath or affirmation. Then he should make the declarant repeat the whole of 
the statement written in the affidavit as coming from him. Then the declarant should sign the 
affidavit, and lastly the officer administering the oath should sign and date it. 

5. Every affidavit to be used in a Court of Justice should be entitled * In the 

Couit of at ” naming the Court. If there is a case in Court, the affidavit in support 

of or in opposition to an application respecting it, must also be entitled “In the case of 

If therb is no case in Court, the affidavit should be entitled “ In the matter of the petition of. 

6. Every affidavit containing any statement of facts shall be divided into paragraphs, and 
every paragraph shall be numbered consecutively and, as nearly as may be, shall be confined to a 
distinct portion of the subject. 

7 . Every person, other than a plaintiff or defendant in a suit in which the application is 
made, making an affidavit shall be described in such a manner as will serve to identify him clearly, 
that is to say, by the statement of his full name, the name of his father, his profession or trade, and 
the place of his residence. 

8 . When the declarant in any affidavit speaks to any fact within his own knowledge, he must 
do so directly and positively, using the words ‘I affirm’ ( or make oath ) ‘and say.* 

9 . When the particular fact is not within the declarant’s own knowledge, but is stated from 
information obtained from others, the declarant must use the expression ‘ I am infoimed ’ (and, if 
such be the case, should add) ‘and verily believe it to be true’ or he may state the source from which 
he received such infoimation. When the statement rests on facts disclosed in documents or copies of 
documents procured from any Court of Justice or other source, the deponent shall state what is the 
source from which they were procured and his information or belief as to the truth of the facts dis- 
closed in such documents. 

10. Every person making an affidavit, if not personally known to the Commissioner, shall be 
identified to the Commissioner by some person known to him, and the Commissioner shall specify at 
the foot of the petition, or of the affidavit (as the case may be), the name and description of him, by 
w’hom the identification is made, as well as the time and place of the identification and of the 
making of the affidavit. 

11. If any person making an affidavit is ignorant of the language in which it is written, or 
appears to the Commissioner to be illiterate or not fully to understand the contents of the affidavit, 
the Commissioner shall cause the affidavit to be read and explained to him in a language which he 
understands. If it is necessary to employ an interpreter for this purpose, the interpreter shall be 
sworn to interpret truly. When an affidavit is rea 1 and explained as herein provided, the Commissioner 
shall certify in writing at the foot of the affidavit that it has been so read and explained and that the 
declarant seemed perfectly to understand the same at the time of making the affidavit. When an 
interpreter is employed the Commissioner shall state in his certificate the name of the interpreter, 
and the fact that he was sworn to interpret truly. 

12. In administering oaths and affirmations to declarants the Commissioner shall be guided 
bv the provisions of the Indian Oaths Act, 1873. 

ORDER XX. 

Judgment and decree. 

1. [S. 198.] The Court, after the case has been heard, shall pronounce 

judgment in open Court, either at once or on some future 
Judgment when pronounced. 0 £ w j 1 j c j 1 d ue notice shall be given to the parties or 

their pleaders. 


0. 20, B. 1. — A judgment signed, dated and pleaders and without previous notice to them is 
delivered in the absence of the parties or their not validly pronounced. 47 A. 332*23 A. L. J. 
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to. 2Q, R. 2 

[Madras] Re-number rule i as sub-rule (i) and add the following as sub-rule (2) : — 

(2) The judgment may be pronounced by dictation to a shorthand writer in open Court, 
where the presiding Judge has been specially empowered in that behalf by the High Court.” 


Power to pronounce judg- 
ment written by Judge’s prede- 
cessor. 


2 . [S.199J A Judge may pronounce a judgment 
written but not pronounced by his predecessor. 


3. [S. 202.] The judgment shall be dated and signed by the Judge in open 

. court at the time of pronouncing it and, when once sign- 

Ju gment to e signe . e d, shall not afterwards be altered or added to, save as 
provided by section 152 or on review. 


[Madras] For R. 3, substitute the following rule : — 

The judgment shall bear the date on which it is pronounced and shall be signed by the Judge 
and, when once signed, shall not afterwards be altered or added to, save as provided by section 152 
or on review, provided also that, where the presiding Judge is specially empowered by the High 
Court to pronounce his judgment by dictation to a shorthand writer in open Court, the transcript of 
the judgment so pronounced shall, after such revision as may be deemed necessary, be signed by the 
Judge. 


Judgments of Small Cause 
Courts. 


4. [S. 203.] ( 1 ) Judgments of a Court of Small 

Causes need not contain more than the points for deter- 
mination and the decision thereon. 


145 ; 100 I. C- 909 = 28 Punj. L. R. 132. Pronoun- 
cing a judgment within the meaing of O. 20, C. 
P.C., does not require a reading out of the whole 
judgment by the court. 94 I. C. 121(1). But 
the decree which has followed such a judgment 
cannot be violated so long as it stands. ( Ibtd .) A 
Judge may, at the close of the hearing, state at 
once orally the judgment which he intends to 
record and deliver. 5 M. H. C. R. at p. 8. The 
omission in a judgment to make special mention 
of oral evidence is not in itself sufficient to show 
that, as a matter of fact, the judge did not consi- 
der the evidence. 59 I. C. 963. It is not legal 
for a judge trying a Civil Suit to ask two mem- 
bers of the bar to act as assessors presumably to 
appraise the value of the evidence and to base 
his judgment on that opinion. 21 I. C. 427. 
Contravention of Rules 1 to 3 — Judgment pro- 
nounced by another judge — Effect. 46 Cal. 979 = 
29 C. L. J. 438. Posting of result of appeal on 
notice-board is not a pronouncement in open 
Court. 41 M. L. J. 385=65 I. C. 42. Omission 
to give notice of the date on which judgment 
is to be pronounced is a serious irregularity 
if not an illegality. 1? M. L. T. 3^2=(igi2) 
M. W. N. 999 ; 38 I. C. 575 ; 7 All. 857. When 
either party dies before judgment is pronounced, 
see O. XXII, R. 6. See also 12 M. L. J. 435. 

0. 20, R. 2.— R. 2 does not apply to the 
original side of the High Court. 51 Bom. 267 = 
29 Bom. L. R. 126. Judgment— Pronouncement 
of, can be made by successor. 42 All. 362 = 
61 I. C. 932 ; 50 I. C. 641 ; 46 I. C. 618 = 29 C. 
L. J. 568. See also 49 I. C. 724 ; 14 I. C. 37 1 ; 5 
Pat. L. J. 147=58 I. C. 437. A Judge may 
write a judgment after he ceases to be a Judge in 
the district. It may be pronounced by his succes- 
sor. 35 All. 368. In the absence of an order of 
transfer of the case by a competent authority a 
judge who is transferred has no pow’er to deal 
with it. 80 P. R. 1919 = 49 I. C. 724 I So P, R. 
1916 = 35 I. C. 938. See also 5 Pat. L J. 147 = 
58 I. C. 437. 


0. 20, R. 3. — Order 20, rule 3 is a distinct 
piohibition against any alteration of a signed 
judgment except as provided by S. 152 or on 
review. 254 P. L. R. 1913=20 I. C. 3. See also 
31 A. 153. Judgment dictated to shorthand writer 
— Transcript cannot be amended. 18 L. W. 105 
= 1923 Mad. 663. As to the power of a Court 
to rectify an order which it finds is wrong or has 
been made in an improper form, see 16 B. 404. 
Where a Court gives a judgment but refuses to 
pass a decree till the successful party complies 
with a certain condition, the judgment is only a 
provisional judgment which does not become 
operative untii the decree is passed. 34 I. C. 867 
= 9 S L. R. 193. 

0. 20, R. 4. — Judges, whatever reasons they 
may give in judgments must make specific and 
precise statements of their findings. 37 I. C. 304. 
Personal inspection by Judge alone is not suffi- 
cient material for judgment. 67 I. C. 302 = 1923 
Cal. 31 1. Courts invested with Small Cause 
powers is governed by sub-rule (r). 31 B. 314 = 

4 Bom. L. R. 327. Judgment of Small Cause 
Court not containing the points for determination 
and the decision thereon is liable to be set aside. 
6 M.L.J. 50; 1925 Oudh 283. The Court of Small 
Causes need not give reasons for its decision 
nor even a concise statement of the case. 88 
I. C. 376 = 1925 Oudh 648. Need not state more 
than the points for decision and the decision 
thereon sertatim, 67 I. C. 851 (Cal.) ; 42 M. 
L. J. 583 = 1922 Mad. 360 ; 4 Lah. L. J. 55 = 
1922 Lah. 122 (1) ; 48 I. C. 752 ; 40 I. C. 890. 
See also 12 I. C. 740 =7 N. L. R. 146 ; 59 I. C. 
906 = 12 L. W. 285 ; but see 15 L. W. 642 ; 109 
P. L. R. 1913 — 18 I. C. 216 ; I Rang. 274 = 2 
Bur. L. J. 108 ; 97 I. C. 538 ; 95 I. C. 584. A 
Small Cause Judge can reduce his remarks to 
intelligible minimum containing points of deter- 
mination. 1921 Pat. 298=64 I. C. 226. Judgment 
should contain reasons for decision. 1 Rang. 274 
<=2 Bur. L.J. 108 ; 15 Bom. 11. The words “need 
not ” in O. 20, R. 4 were not meant to be read as 



0 . 20 , R. 7 ] THE CODE OF CIVIL PROCEDURE (V OF 1908). 3*9 

(2) Judgments of other Courts shall contain a concise statement of the case, 

r. , the P° ints for determination, the decision thereon, and the 

Judgments of other Courts. reason3 for such decision . 

5. [S. 204] In suits in which issues have been framed, the Court shall state its 

n f , . . finding or decision, with the reasons therefor, upon each 

on each issue?* 6 ltS declsIon separate issue, unless the finding upon any one or more of 

the issues is sufficient for the decision of the suit. 

6. [S. 206 ] (x) The decree shall agree with the judgment ; it shall contain the 

number of the suit, the names and descriptions of the par- 
on ents o ecree. ties, and particulars of the claim, and shall specify clearly 

the relief granted or other determination of the suit. 

(2) The decree shall also state the amount of costs incurred in the suit, and 
by whom or out of what property and in what proportions such costs are to be paid. 

[Madras] In O. XX, R. 6, after sub-rule (2) the following be inserted as sub rule (2-A) : 

“ (2-A) In all cases in w'hich an element of champerty or maintenance is proved, the Court 
may provide in the final decree for costs on a special scale approximating to the actual expenses 
reasonably incurred by the defendant.” 

(3) [s. 221.] The Court may direct that the costs payable to one party by the 
other shall be set off against any sum which is admitted or found to be due from the 
former to the latter. 

7. [S. 205.] The decree shall bear date the day on which the judgment was pro- 

’ nounced, and, when the Judge has satisfied himself that 

m e o. c ecree, the decree has been drawn up in accordance with the judg- 

ment, he shall sign the decree. 


“ shall not.” (Ibid.) There must be a distinct 
finding one way or the other, on all the material 
issues in the case. 8 W. R. 4S1. A judgment 
jumbling up all points together and containing a 
statement that all issues are found in plaintiff’s 
favour does not comply with the rule. 1925 Mad. 
1229 = 49 M. L. J. 354. 

0 . 20 , R. 4 ( 2 ). — Conjecture is not a sound 
basis for judicial decision. 21 I. C. 413 = 18 
C. L. J. 220. The court’s judgment based on a 
question neither raided in written statement nor 
included in any issue is bad. 15 I. C. 159. Judg- 
ments— Contents of — Following prior judgment. 
15 I. C. 434 = 0912) M. W. N. 900. Where the 
trial judge did not give a reasoned finding on 
the main issue in the case but simply stated his 
conclusion, it was held to be a violation of the 
provisions of O. 20, R. 4, C. P. C. 102 I.C. 280 = 
A. I. R. 1927 Lah. 418. In trying a question of 
fact a judge should not act on his knowledge or 
public rumour. 11 M. I. A. 213. 

0 . 20 , R. 5 . — Although a suit is decided upon 
a preliminary point, the Court can record findings 
on all the issues. 9 C. W. N. 60; but see 11 C. 544 
and 17 M. L.J. 626 (P C.). Courts deciding a suit 
have no right to impose a condition as to the 
mode of execution of the decree. 45 I. C. 250. 
The High Court set aside the judgment of the 
first court for uncertainty in the judgment as it 
could not know what the judgment meant. 25 I.C. 
576 = 19 C. L. J. 545. In appealable cases the 
Lower Court should as far as possible pronounce 
its opinion on all the issues raised. 24 I. C. 87 = 
1 L. W. 416 [5 W. R. S3 (P. C\), Foil.]. 

0 . 20 , R. 6. — The Court will not be deterred 
from making a decree by the difficulties to be 
expected in carrying it out. 1 M. H. C. R. 415. 
The decree should not be vague, but explicit in 
its terms. 7 W. R. 232. A decree ought to be 
drawn by the court deciding a case, showing all 

42 


the costs incurred by both the parties, io I. C. 
858=38 Cal. 125. In the case of an original 
suit the decree must be quite distinct from the 
judgment. 54 I. C. 913 = 1 Lah. 223. When a 
plaintiff sues by a recognised agent and obtains a 
decree, the decree should stand in the name of 
the agent, as agent and on behalf of the plaintiff . 
11 W.R. 503. Decree in a suit for contribu- 
tion should specify the particular sum payable 
by each defendant. 24 W. R. 252. See also. 3 M. 

H. C. R. 187. Decrees declaring a right to mainte- 
nance should contain an order directing future 
maintenance 9 Bom. 108. See also 7 C. 394. 
Findings upon issues other than those upon 
which the suit is determined should not be 
inserted in the decree 26 A. 234. 

0 . 20 , R. 0 ( 2 ). — The sub-rule does not authorize 
the Court to order payment of costs by a person 
who is not a party to the suit. Costs cannot be 
decreed against the guardian of a defendant ex- 
cept in the case referred to in O. 32, R. 2. 3 M. 

263. A set-off cannot be allowed for costs not 
actually awarded. 16 W. R. 308. Costs awarded 
on the disposal of a preliminary point may be set 
off against costs awarded at the final disposal of 
the suit. 9 C. 797. 

0 . 20 , R. 7 . — Where a person has the judg- 
ment of the Court that he shall have a decree, he 
then obtains his decree. The decree, when 
drawn up afterwards, relates back to that time. 

65 I. C. 650 = 34 C. L. J. 494 (17 Cal. 347, Ref.)! 
See also 13 Cal. 104. A decree must follow the- 
judgment and failure to prepare a decree cannot 
deprive the parties of their right to appeal. 52 

I. C. 479 = 66 P. R. 1919. Date of decree is date 
of delivery of judgment. 1 P. 771 =75 I. C. 879 ; 

66 I.C. 7 = 1922 Nag. 113 ; 21 I. C. 545=25 
M. L. J. 560 ; 25 I C.67; 3a I. C. 744 ; 42 B. 
309. Difference in date between judgment and 
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[0. 20, It. 8 


8 . Where a Judge has vacated office after pronouncing judgment but without 
signing the decree, a decree drawn up in accordance with 
such judgment may be signed by his successor or, if the 
Court has ceased to exist, by the Judge of any Court to 
which such Court was subordinate. 

9. [S. 207.] Where the subject-matter of the suit is immoveable property, the 
decree shall contain a description of such property suffici- 
ent to identify the same, and where such property can be 
identified by boundaries or by numbers in a record of 

settlement or survey, the decree shall specify such boundaries or numbers. 

10 [S. 208 ] Where the suit is for moveable property, and the decree is for the 
delivery of such property, the decree shall also state the 
amount of money to be paid as an alternative if delivery 
cannot be had. 


Procedure where Judge has 
vacated office before signing 
decree. 


Decree for recovery of im 
moveable property. 


Decree for delivery of move- 
able property. 


11. [S. 210.] (i) Where and in so far as a decree is for the payment of money, 
the Court may for any sufficient reason at the time of pas- 
Decree may direct payment s j n g decree or der that payment of the amount decreed 
y ms a men s. shall be postponed or shall be made by instalments, with 

or without interest, notwithstanding anything contained in the contract under which 
the money is payable. 

(2) After the passing of any such decree the Court may, on the application of 
the judgment-debtor and with the consent of the decree- 
Order, after decree, for pay- Voider, order that payment of the amount decreed shall be 
ment y ins a men s. postponed or shall be made by instalments on such terms 

as to the payment of interest, the attachment of the property of the judgment-debtor, 
or the taking of security from him, or otherwise, as it thinks fit. 

[Rangoon] 0. XX, R. 11, sub-rule 2. For the words “ and with the consent of the decree 
holder” substitute the words “ and after notice to the decree-holder ”. 


decree — The decree should bear the date of 
judgment. 101 I. C. 319=6 Bur. L. J. 23. 

0. 20, R. 8. — The Judge deciding a case on the 
conclusion of all the evidence is not bound by 
the previous decision on certain issues of a Judge 
who has tried a part of the case. 47 I. C. 555 = 
11 Bur. L. T. 97. 

0. 20, R. 9* — A decree which does not specify 
the lands decreed, but directs them to be deter- 
mined in execution, is bad in law. 4 C. 69. Such 
a decree cannot be executed. 25 W, R. 39. Evi- 
dence cannot be given in the execution depart- 
ment to amend any uncertainty in the decree. 12 
W. R. 99* But evidence could be taken to 
ascertain the boundaries, and the subject on 
which the decree operates. 16 W. R. 17 1; 22 W. 
r. 330. If the boundaries given are no longer in 
existence, evidence may be taken to ascertain the 
former position of the lands. 16 W. R. 19 1. 

0. 20, R. 10. — In the case of a decree which 
follows O. 20, R. 10, C. P. C., execution cannot 
be taken out by the decree-holder so far as the 
money portion of it is concerned without adop- 
ting the procedure prescribed by O. 21, R, 31, C. 
P. C. 31 C. W. N. 850 = 103 I. C. 740 = A. I. R. 
1927 Cal. 652=55 Cal. 26 U3 M. L. J. 444, 
Fob). 

0. 20, R. 11.— -The word “postponed* has been 
added to meet the ruling in 2 A. 649. See 
7 M. at p 154 and 2 A. It p. 13s. A decree 
for the enforcement of a mortgage or charge is 
not a decree for the payment of money. 7 B. 332. 
An order under this rule can only be made by the 
Court which passed the decree 12 A. 571. See 


also 7 B 332. The Court is not bound to direct 
that the instalments shall carry the stipulated rate 
of interest. 3 B. 202. Supplemental decree for 
balance of mortgage amount — Power of Court to 
orderinstalmentpayment.nl. C. 736; 15 C. 
W. N. 1083. The fact that the estate of the 
defendants has been brought under the manage- 
ment of the Court of Wards is not a reason for 
allowing instalments. 5 Lah. L. J. 571 = 1923 
Lah. 266. The Court which passed the decree is 
the Court which can postpone the execution of 
decree under O. 22, R. n. 32 M. L. J. 13 = 40 M. 
233 (F. B.;. An order postponing execution of 
a decree or ordering payment by instalments is 
virtually an order amending the decree. 34 I. C. 
393. Rule refers to order passed by the Court 
which passed the decree and not executing Court. 
2 Pat. L. T. 80=58 I. C. 893. The trial Court 
has the power under O. 20, R. 11, C. P. C., to 
postpone the payment of the amount decreed 
but it must be exercised judicially. 7 Lah. 393 = 
971.0.769 = 1926 Lah. 604. The burden of 
proving that the defendant is entitled to the 
indulgence of a decree in instalments rests upon 
him. 71 I- C. 303. 

LIMITATION. — When an order under this rule 
is made on an application filed after the expiry 
of the period of limitation, the order is invalid. 
14 C. 348 (350). But an order under this rule is 
not a nullity because it postpones the period of 
limitation. 7 M. 152 (154). See also 12 B. 65- 

0. 20, R. 11 (2)— An order in the terms “ Let 
the petition be filed*’ passed on a petition pre- 
sented by a judgment-debtor after he is arrested, 
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12. [St. 211 & 212] ( x) Where a suit is for the 
inem^pro^fits possesslon and recovery of possession of immoveable property and for 
mc&nt - rent or mesne promts, the Court may pass a decree — 

( a ) for the possession of the property ; 

(&) for the rent or mesne profits which have accrued on the property during 
a period prior to the institution of the suit or directing an inquiry as to such rent or 
mesne profits ; 

(c) directing an inquiry as to rent or mesne profits from the institution of the 
suit until — 


asking for 15 days’ time, the decree-holder 
consenting, does not amount to an order directing 
payment to be postponed. 16 C. 16. See also 
14 C. 348; u C. 143. See also 4 Bom. H. C. A. 
C. 77 and 5 B. 604. Order under O. 20, R. 11 
(2) directing judgment-debtor to execute mort- 
gage — Subsequent insolvency does not affect 
decree-holder’s rights. 2 Rang. 673 = 4 Bur. L. J. 
32. Execution of decree — Postponement of, on 
furnishing security — Validity of order. See 52 
M. L. J. 182 = 1927 Mad. 416 = 100 I. C. 841 . 

0. 20, E. 12. — Difference between the old 
section (S. 21 and this rule. See 26 I. C. 622 
— 2 L. W. 8. As to the effect of the rule, see ^7 
M. 186, Mesne profits must be determinable in 
the suit itself and not by way cf execution. 16 
C. W. N. 109. See also 37 I.C. 997 ; 32 I. C. S62; 
2 Pat.L.J. 394=41 I. C. 231. An application for 
assessment of mesne profits is an application in 
the suit. 25 A. 38*5 ; 90 I. C. 81 1 = A. I. R. 1926 
Cal. 175 ; so wheie such an application is dismis- 
sed for default a fresh application is not main- 
tainable. t6 C. L. J. 3. See also 29 I. C. 997. 
The remedy of the aggrieved party is under O. 9, 
R. 4. 1921 Pat. 25=62 I. C. 737. 

SCOPE of Rule. — The rule has been held not 
to apply to a suit for partition, but to suits for 
possession of immoveable pioperty in which 
plaintiff has a specific share. 14 C. 493 (P.CJ. 
Mesne profits may be allowed however, vhen one 
member has been entirely excluded from enjoy- 
ment. 19 B. 532. See also 16 C. 397 (P. C.); 14 
W. R. 397. Mere excess of enjoyment is not 
ouster. 23 I. C. 122. A suit for mesne profits 
does not fall within this rule. 9 Bom. H. C. R. 7. 
See also 1 N.W. H. C. R. 22 ; 9 M. L. J. 163 ; 9 
C. L. R. 1 ; 21 A. at p. 432 (F. B.) ; 5 C. 563 ; 
24 B. 345 ; 19 A. 296 ; 30 C. at p. 664 (F. B.). 
Mesne profits may be awarded during the whole 
period a suit is pending, however long that period 
may be. 8 Bom. H.C.R. (A. C.) 205. In absence 
of mention of period in the decree, plaintiff is 
entitled to mesne profits up to the date of deli- 
very of possession. 13 C. W. N. 430, See also 8 
C. 178 (K CO; 16 I. C. 866; 12 W. R. 75 J 17 
W. R. 209. Amount larger than what is claimed 
may be awarded as mesne profits. 8 C. 295 ; 9 
C. 474. But see 6 C. 474 ; 5 W. R. 127 (P. C.), 
contra. Where the appellate Court finds that a 
person is entitled to possession, the proper cause 
is not to remand the whole suit, but to pass a 
preliminary decree so far as possession is concern- 
ed and direct an enquiry as to mesne profits, 45 
M. 449=42 M. L. J. 372. Where possession is 
decreed to a plaintiff, he is entitled to a further 
decree for mesne profits from the date of the 
.suit up to the date of taking possession. 42 All. 
497 « 18 A. L. J. 613. 


“Delivery of possess ion ’’.—Mere filing of 
a petition stating that the plaintiff might take pos- 
session, of which no notice went to the plaintiff 
would not amount to delivery of possession. 
(1911) 2 M.W.N. 258. ‘ Relinquishment of pos- 

session ’ — Notice of relinquishment if given at a 
time when it is too late to cultivate, is of no 
avail. 2 L. W. 1129. 

‘Three years from decree ’ Mesne 

profits for more than three years from the date 
of the decree should not be awarded, even 
though possession was not delivered during that 
period. 24 B. 345 ; 24 B 149 ; 35 C. 1017527 
C. 951 (P. C.) Claim for mesne profits up to 
date of suit — Decree silent as to period for which 
mesne profit is to be given-— Court whether can 
award such profits till date of delivery of posses- 
sion. 53 Cal. 992=31 C. W. N. 112=99 I.C. 
428 = A. I. R. 1927 Cal. 182. The period should 
be calculated from the date of the ultimate decree. 
34 C. L. J. 415- In cases of appeals, it is the 
appellate decree. 30 C. 660. See also 23 A. 152; 
70 I. C. 6 = 34 C. L. J. 415 ; 3 Pat. L. J. 116 = 43 
I. C. 855. 

C. 20, E. 12 (1). — The word “may” in R. 12 
(i ) of O. 20 indicates that Court’s power is dis- 
cretionary though in R. 12 (1) (a) “may” means 
“shall.” 41 Mad 188 = 33 M. L. j. 699 (F. B.), 
Preliminary decree — What amounts to — Objec- 
tion to jurisdiction — Where to be taken. 36 I. 
C. 431 ~9 Bur. L. T. 1 19. 

Mesne profits — Liability for period between 
date of judgment-debtor’s relinquishment of pos- 
session with private notice to decree- holder and 
date of formal delivery through Court. 66 I. C. 
49 = 25 C. W. N. 369, 

Mode of assessment and calculation 

OF MESNE PROFITS. — See notice under S. 2, cl. 
(12 ). See also 15 I.C. I ; 3 C.W.N, 748 ; 18 C. 99 
(P.C.) ; 4 Cal. 882 ; 9 A.L.J. 774 = 16 I.C. 126 ; 
2 A. 651. The character of the possession held 
by the decree-holder before oustei to be taken 
into consideration in cases where the intention as 
to the mode of occupation if there were no tres- 
pass has got to be gathered. 29 C. 622 =6 C.W. 
N. 409 See also 35 C. 1000 = 12 C. W. N. 650 ; 
30 I. C. 536. Basis of assessment of mesne pro- 
fits — Some lands held at produce rent — Presump- 
tion. 53 Cal. 092 =31 C.W.N. 1 12 =99 I.C, 428 = 
A.I.R. 1927 Cal. 182. Thus a landlord who dis- 
possesses a ryot is liable, not merely for the pro- 
fits which he makes by letting the land but to 
make good the loss which the ryot sustains. 15 
W. R. 428 ; 11 W. R. 481 ; 12 W. R. 104. Cul- 
tivation expenses ought to be deducted. 24 M. 
L. J. 30 = 181. C, 615. As to other deductions 
which the trespasser is entitled to, see 23 A. 25a; 
24 A. 376 ; 1 4- S* 8 (Collection expense*; 
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(i) the delivery of possession to the decree -holder, 

(ii) the relinquishment of possession by the judgment-debtor with notice 
to the decree-holder through the Court, or 

(iii) the expiration of three years from the date of the decree, 
whichever event first occurs. 

( 2 ) Where an inquiry is directed under clause (6) or clause (c), a final decree 
in respect of the rent or mesne profits shall be passed in accordance with the result of 
such inquiry. 

[Madras] Add the following to O. XX, R. 12 : — 

(3) Where an Appellate Court directs such an inquiry, it may direct the Court of first 
instance to make the inquiry ; and in every case the Court of first instance shall, on the application 
of the decree-holder inquire and pass the final decree. 

13. [S. 213.] (1 ) Where a suit is for an account of any property and for its due 

. . administration under the decree of the Court, the Court 

suit ecree m a minislratlon shall, before passing the finall decree, pass a preliminary 

decree ordering such accounts and inquiries to be taken 
and made, and giving such other directions as it thinks fit. 


27 C. 951 (,'P. C.) ; 17 B. 35. See also 3 W. R. 
30 ; 16 W. R. 171 ; (1911) 2 M. W. N. 308 = 12 
I. C. 385. No deduction for expenses incurred in 
obtaining decrees for rent. 20 A. 208. 

INTEREST ON MESNE PROFITS, — See notes 
under S. 2, cl. (12). See also 35 C. 329 
(Mesne profits shall carry interest unless expressly 
refused). See also 27 C, 951 =4 C. W. N. 631 (P. 
C.) ; 6 A. L. 1. 327 -2 I. C. 464 ; 15 M. 203. But 
see 22 A. 262 and 8 C. 332 (P.C.) in which it was 
held that where interest is not given by a decree, 
it is not obtainable in execution. On this point, 
see also to C. 785 (P.C.) ; 4 Pat. 57 =84 I.C. 272. 

PROCEDURE. — The enquiry as to mesne profits 
is a part of the proceedings in the suit consequent 
on the preliminary decree and is terminated by a 
final decree after the mesne profits are ascer- 
tained. 41 I. C. 231 —2 Pat. L. J. 394. Suit for 
possession by heir — ’Enquiry into mesne profits 
from date of suit should be directed. 66 J. C. 
494 = 2 Lah. 383. Where a Court by an order 
determines the principle for ascertaining mesne 
profits, such an order is one made in a pending 
suit and is therefore not appealable. 13 I. C. 186. 
(19 Cal. 132 ; 5 I.C. 272, Pel. on). A decree for 
mesne profits does not become operative till the 
amount has been ascertained by the Court and 
the Court-fee paid thereon under S. 11 of the 
Court Fees Act. 27 I. C. 300. The cases men- 
tioned in O. 20 of the C. P. Code are not ex- 
haustive of the orders which may foim the basis 
of final decrees. 27 C. W. N. 989=38 C. I,. J. 
255. In the absence of a period for the calcula- 
tion of mesne profits in a decree awarding mesne 
profits, the decree should be construed as award- 
ing mesne profits for three years. 24 I. C. 484 = 

1 L W. 443. When a decree is passed both for 
possession and mesne profits, decree for possession 
only must be executed first. 2 L. W. 688=30 I 
C. 246s 

JURISDICTION — Jurisdiction rs not taken away 
by the mesne profits ascertained by the Court ex- 
ceeding the pecuniary jurisdiction of the Court. 
21 C. 550 ; 40 C. 56 ; is I. C. 252 ; 2 Pat. L. T. 
143*6 Pat. L. J. 54. See also 2 Pat. L. T. 648 
■*68 I. C. 903 ; 32 I. C. 788. Suit for mesne 
profits is cognizable by Small Couse Courts. 23 
C.S84 (F. B.) ; 22 M. 19 6 ; 24 M. 1x8. But see 
25 B. 85 ; 14 C. W. N. 1001. After an order has 


been finally made determining the amount of 
mesne profits due, a formal decree should be 
drawn up to give effect to the order which termi- 
nates the suit. 32 C. 175. See also 15 B. 416. 
Where a preliminary decree in a partition suit has 
omitted to direct an enquiry into mesne profits 
the final decree cannot award mesne profits 
or direct an enquiry as to mesne profits. 42 M. 
296 = (1919) M. W. N. 284. Decree directing 
delivery of possession and awarding mesne profits 
without directing enquiry is final and not preli- 
minary. 22 L. W. 347=901. C. 789. Mesne 
profits- Limitation. 16 C. L. J. 135 = 17!. C\ 
121 ; 41 Mad. 188=33 M. L. J. 699 (F. B.) ; 77 
1. C. 497 = 1923 Bom. 268. 

LIMITATION — Limitation for execution runs 
from the date of the final decree, that Is, fiom 
the ascertainment of mesne profit*. 4 C. 629 ; 8 

M. 137 ; 14 C. 50 ; 19 C. 132 (F.B.); 25 C. 203 ; 
14 A. 531 : 25 A. 385; 32 C. 175; 25 A. 623. Under 
Art. 109 of the Limitation Act mesne profits can 
be recovered only for a period preceding three 
years next before the institution of suit. 10 C. 785 
(P,CA;8C. L. J. 181=35 C 996 = 17 C. W. 

N. 15 ; ree also 5 M. 236. But see 33 C. 23 (P.C.). 
The period of three years has no reference to the 
time when the rents fall due. 24 C. 413 ; 32 C. 

1 18. 

COURT FEES. — As to the Court fees leviable 
on mesne profits ascertained subsequent to the 
decree, see under S. 1 1 of the Court Fees Act. 
See also 55 I. C. 24 = 1 Pat. L. T. 235. Fees are 
payable on the difference between the amount 
paid on the mesne profits claimed in the plaint 
and the amount ascertained to be due subsequent 
to the filing of the suit. 10 L B. R. 276=62 I. 
C. 175 = 13 Bur. L. T. 165. Application for as- 
certainment of further mesne profits — Court fee 
if and when payable. 93 T. C. 939=5 Pat. 361 
= A. I. R. 1926 Pat. 218 (F. B.). 

0. 20 , R. 13 . — The rules to be observed as to 
the respective rights of secured and unsecured 
creditors, etc., are to be found in the Provincial 
Insolvency Act. See also 15 C. at p. 208. Priori- 
ty of Crown debts, see 45 Cal. 653 *22 C W. N. 
793. Rule does not apply where Administrator- 
General has obtained letters of administration of 
estate of deceased Insolvent. 38 Mad. coo. See 
also 5 Bur. L.T. 5 * 14 I.C. so8« A suit for mesne 
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( 2 ) In the administration by the Court of the property of any deceased person, 
if such property proves to be insufficient for the payment in full of his debts and liabi* 
lities, the same rules shall be observed as to the respective rights of secured and un- 
secured creditors and as to debts and liabilities provable, and as to the valuation of 
annuities and future and contingent liabilities respectively, as may be in force for the 
time being, within the local limits of the Court in which the administration suit is 
pending with respect to the estates of persons adjudged or declared insolvent ; and all 
persons who in any such case would be entitled to be paid out of such property, may 
come in under the preliminary decree, and make such claims against the same as they 
may respectively be entitled to by virtue of this Code. 

14. [S. 214 ] ( 1 ) Where the Court decrees a claim to pre-emption in respect of a 

particular sale of property and the purchase-money has not 

Decree in pre-emption suit. been paid imQ Court> the decree shaI1 _ 

( a ) specify a day on or before which the purchase-money shall be so paid, and 

(b) diree* that on payment into Court of such purchase-money, together with 
the costs (if any) decreed against the plaintiff, on or before the day referred to in 
clause (a), the defendant shall deliver possession of the property to the plaintiff, whose 
title thereto shall be deemed to have accrued from the date of such payment, but that, 
if the purchase-money and the costs (if any) are not so paid, the suit shall be dis- 
missed with costs. 

(2) Where the Court has adjudicated upon rival claims to pre-emption, the 
decree shall direct — 

(a) if and in so far as the claims decreed are equal in degree, that the claim 
of each pre-emptor complying with the provisions of sub-rule (1) shall take effect in 
respect of a proportionate sh ire of the property, including any proportionate share in 
respect of which the claim of any pre-emptor failing to comply with the said provisions 
would, but for such default, have taken effect ; and 

( b ) if and in so far as the claims decreed are different in degree, that the 
claim of the inferior pre-emptor shall not take effect unless and until the superior pre- 
emptor has failed to comply with the said provisions. 


15. [S. 215 ] 

Deciee in suit for 
tion of partnership. 


Where a suit is for the dissolution of a partnership, or the taking 
of partnership accounts, the Court before passing a final 
dissolu- decreej ma y p ass a preliminary decree delaring the pro- 
portionate shares of the parties, fixing the day on which 


profits is not a suit for an account. 22 M. 118. 
Administration suit in Rangoon High Court — 
Change in form of preliminary decree-— Practice 
— Rangoon High Court. A. I. R. 1925 P.C. 261 
= 50 M. L. J. 644 ( P. C. J. 

0. 20, R. 14. APPLICABILITY.— The rule 
does not apply where the vendee is not entitled 
to possession. 45 A. 482=21 A. I,. J. 417. Sub- 
rule (2) is new and is based upon the rulings in 
6 A. 455 ; 11 A. 164. The words ‘Vhose title 
thereto shall be deemed to have accrued from 
the date of such payment” give effect to the ob- 
servations in 24 M. at p. 463. Pre-emption decree 
— Form of— Date of payment to be fixed. 24 A. 
L, J. 63 = 1926 All. 158. 

“ Specify a day ”. — When the da> specified 
happens to be a Sunday, payment may be made 
on the following day. 3 A. 850. See also 7 A. 107. 
The day on which judgment was passed, ought to 
be excluded in computing the period specified. 3 
A. 830. See also 14 A. 529. When the Appellate 
Court dismisses an appeal, it can extend the time 
fixed by the Lower Court 2 A. 744. See also n 
A. 346. But see 18 A. 223. A Court cannot ex- 
tend the time after the period mentioned in the 
decree has elapsed, 13 A. 400. See S. 148. But 
see 45 A. 4S6==74 I. C. 745- 


COSTS, — The section makes no provision for 
cases wheie costs are awarded in favour of pre- 
emptor. In such cases he can pay the sum after 
deducting costs. 6 A. at p. 353. 

CASES. — W'here a pre-emptor joins with him- 
self a stranger in suing to enforce his right he 
thereby forfeits it. 5 A. 197. For further cases, 
see 15 C. 224 ; 15 C. 184 ; 4 A. 420 ; 16 A. 126 ; 
44 Cal. 675=32 M. L. J. 459 = 44 I A. 80 ( P.C. ). 
The transferee of a pre-emption decree cannot 
execute it but the pre-emptor can execute it for 
the benefit of the transferee. 7 A. 109 ; 7 A. 107. 
Pre emption 'decree — Failure to deposit whole 
amount by mistake— Effect of. 1923 Lah. 250 ; 
18 I. C. 600 = 141 P. L. R. 1913. Decree silent as 
to standing crops — Plaintiff entitled to them on 
paying money into Court. 76 I. C. 193 = 1923 
Nag. 327. 

0. 20, R. 16. — The preliminary decree ought to 
declare the several rights and liabilities which 
have been adjudicated upon, and embody an or- 
der which is contemplated by this Rule and R. 16. 
18 M. at p. 87. For the purpose of working 
out a partnership decree each party should pro- 
duce all documents and accounts in his posses- 
sion. See 18 C. W. N. 1025 = 27 M. L. J. 192 
(P. C.)* On this rule see also 25 I.C. 146 = 17 O. C 
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[ 0 . 26*16 


Special directions as to ac 
counts. 


Decree in suit for partition 
of property 01 separate posses- 
sion of a share therein. 


the partnership shall stand dissolved or be deemed to have been dissolved, and 
directing such accounts to be taken, and other acts to be done, as it thinks fit. 

16. [S. 215-A.] In a suit for an account of pecuniary transactions between a prin- 

... cipal and an agent, and in any other suit not herein-before 

between principal and agent. P rovlded for where ll necessary, in order to ascertain 

the amount of money due to or from any party, that an 
account should be taken, the Court shall, before passing its final decree, pass a preli- 
minary decree directing such accounts to be taken as it thinks fit. 

17. The Court may either by the decree directing an account to be taken or by 
any subsequent order give special directions with regard to 
the mode in which the account is to be taken or vouched 
and in particular may direct that in taking the account 

the books of account in which the accounts in question have been kept shall be taken 
as Prima facie evidence of the truth of the matters therein contained with liberty to 
the parties interested to take such objection thereto as they may be advised. 

18 . Where the Court passes a decree for the parti- 
tion of property or for the separate possession of a share 
therein, then, — 

(1) if and in so far as the decree relates to an estate assessed to the payment 
of revenue to the Government, the decree shall declare the rights of the several parties 
interested in the property, but shall direct such partition or separation to be made by 
the Collector, or any gazetted subordinate of the Collector deputed by him in this 
behalf, in accordance with such declaration and with the provisions of section 54 ; 

(2) if and in so far as such decree relates to any other immoveable property or 
to moveable property, the Court may, if the partition or separation cannot be conveni- 
ently made without further inquiry, pass a preliminary decree declaring the rights of 
the several parties interested in the property and giving such further directions as may 
be required. 

19. [S. 216 ] ( 1 ) Where the defendant has been allowed a set-off against the 

claim of the plaintiff, the decree shall state what amount 
is due to the plaintiff and what amount is due to the 
defendant, and shall be for the recovery of any sum which 
appears to be due to either party. 

(2) Any decree passed in a suit in which a set-off is claimed shall be 
subject to the same provisions in respect of appeal to 
which it would have been subject if no set-off had been 
claimed. 

( 3 ) The provisions of this rule shall apply whether the set-off is admissible 
under Rule 6 of Order VIII or otherwise. 


Decree 

allowed. 


when set-off is 


Appeal from decree relating 
to set-off. 


193 ; 45 I- C. 727 ; 41 P. L. R. 1918 ; 40 All. 446 
= 16 A. L. J. 305. 

0 . 20 , R. 16 . — Where a decree requires an 
agent to render accounts, he can only discharge 
himself by accounting for all the moneys that 
have come into his hands, and it is always open 
to the decree-holder to show that this has not 
been done. 15 W. R. 260. The Court should 
order an account to be taken of the defendant’s 
dealings with the plaintiff’s money. 14 C. 147 ; 
12 B. 675. See 24 W. R. 70. See also 7 C. 654; 
62 I. C. 537 ; 49 I. C. 441 ; 28 I. C. 452 5 36 I. 
C. 210. On the fact of agency being established, 
it is the duty of the Court to direct an account to 
be taken of the defendant’s dealings as agent. 
27 A. 374. Objection to particular item — When 
to be taken— Object — Purpose of preliminary 
decree. 95 I. C. 171 =A. I. R. 1926 Nag. 393. 

0 . 20 , R* 18 .— -Difference between old and new 


Code, see 43 M. L. J. 406 = 46 Mad. 47. Under 
certain circumstances, in partition suits, final 
decree in the first instance would be proper. 17 
I. C. 390 = 246 P. L. R. 1912. Preliminary deciee 
in partition suit effects severance of status. 28 I. 
Ci 543 = 2 L.W. 323. Preliminary decree for parti- 
tion of moveables (as) jewels, must determine 
whether they exist, their value, if they are parti- 
ble property, and in whose possession they are. 
50 I.C. 876. Preliminary decree omitting to direct 
enquiry into mesne profits — Final decree cannot 
award the same. 42 Mad. 296. Partition suit — 
Preliminary decree not granting interest— 
Whether Court can award interest in the final 
decree. 94 I. C. 686 (2) = 1925 Bom. 406. 

0. 20, R. 19 . —As to applicability of the rule, 
see 25 W. R. 275. See also 39 I. C. 508 = 62 P. 
R. 19*7 
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Certified copie! 
and decree to be 

[Allahabad] Add the following to O. XX as K. 21 : — 

21. ( 1 ) Every decree and order as defined in section 2, other than a decree or order of a Court 
of a Small Causes or of a Court in the exercise of the jurisdiction of a Court of Small Causes, shall 
be drawn up in the Court vernacular. As soon as such decree or older has been drawn up, and 
before it is signed, the Munsarim shall cause a notice to be posted on the notice-board stating that 
the decree or order has been drawn up, and that any party or the pleader of any party may, within six 
working days from the date of such notice, peruse the draft decree or order and may sign it, or may 
file with the Munsarim an objection to it on the ground that there is in the judgment a verbal error 
or some accidental defect not affecting a material part of the case, or that such decree or order is at 
variance with the judgment or contains some clerical or arithmetical error. Such objection shalt 
state clearly what is the error, defect or variance alleged, and shall be signed and dated by the person 
making it. 

(2) If any such objection be filed on or before the date specified in the notice, the Munsarim 
shall enter the case in the earliest weekly list practicable, and shall, on the date fixed, put up the 
objection together with the record before the Judge who pronounced the judgment, or if such Judge 
has ceased to be the Judge of the Court, before the Judge then presiding. 

(3) If no objection has been filed on or before the date specified in the notice, or if an objec- 
tion has been filed and disallowed, the Munsarim shall date the decree as of the day on which the 
judgment was pronounced and shall lay it before the Judge for signature in accordance with the 
provisions of rules 7 and 8. 

(4) If an objection has been duly filed and has been allowed, the correction or alteration 
directed by the Judge shall be made. Every such correction or alteration in the judgment shall be 
made by the Jtidge in his own handw r riting. A decree amended in accordance with the correction or 
alteration diiected by the Judge shall be drawn up, and the Munsarim shall date the decree as of the 
day on which the judgment was pronounced and shall lav it before the Judge for signature in accord- 
ance with the provisions of Rules 7 and 8. 

(5) When the Judge signs the decree he shall make an autograph note stating the date on 
which the decree was signed. 

j Burma] To O. XX the following shall be added as Rules 21, 22 and 23 : — 

21. As soon as the decree of a Court of first instance in a suit relating to land in a district 
in which there is a Land Records Establishment has become final, or if the decree has been appealed 
against, wffien the deciee in appeal has become final, and the interest of any party to the suit in any 
land included in the survey has been affected thereby, the Court of first instance shall certify the 
nature and extent of such change of interest in each plot of land in suit to the Superintendent of 
Land Records of the district in which the land is situate. A copy of the certificate in every such 
case should also be sent to the Sub-Registrar within whose sub-district the land or any part thereof is 
situate. 

22. The certificates shall be in the prescribed Form (Civil) 96, and shall be signed by the 
presiding officer of the Court. 

23. [* * * *1. 1 


> of judgment 
furnished. 


20. [s. 217 ] Certified copies of the judgment and 
decree shall be furnished to the parties on application to 
the Court and at their expense. 


ORDER XXL 

Execution of decrees and Orders. 

Payment under decree- 

Modes of paying money 1. [S. 257 ] ( 1 ) All money payable under a decree 

ider decree. shall be paid as follows, namely : — 


1 Omitted by Chief Court Notification, dated 
1 6th fune, 1916. 

0. 21. — Applicability to sales in insolvency. 
See 48 All. 209 = 24 A. L. J. 26 = A. I. R. 1926 
All. 124 ; 102 I. C. 543 = A. I. R. 1927 Nag. 262. 

0. 21, R. 1. Execution of Decrees and 
ORDERS. — Procedure in execution is not to be 
conducted in a slipshod and slovenly fashion, as 
if it were a very unimportant branch of the work. 
It ought to be conducted with a9 much gravity, 
care, and decorum as the procedure in suits if not 
with more care and attention. 12 All. 179 (183). 
O. 21 has no application to sales under administ- 
rative order. » q I. C. 718^40 P. L. R. 1922. 
Nor to sales by Receivers though with approval of 
Court. 96 I. C. 1 16 ~ L, R. 6 A. 610. “Decree 


holder ” in the singular includes also the plural. 
25 M. at p 440 (F. B ). As to procedure to be 
adopted in execution where a party to a suit was 
directed to pay the costs of the day, see 12 M. 120. 
A payment out of Court only to one of several 
joint decree-holders cannot bind the others unless 
he was also constituted by them an agent for this 
purpose. See 26 A. 318. As to whether deposit 
under O 21, R. 89 to prevent confirmation of sale 
is payment under O. 21, R. 1. See 1925 Nag. 17. 
As to whether a decree is satisfied where money 
is paid into Court by the iudgment-debtor with a 
request to pay it to plaintiff on his giving security,. 
see 29 M. at p 210. See also it B. 724 ; 20 A. L. 
J. 353 = 1922 All. 190. As to the effect of pay- 
ment by third parties, see 34 I. C. 350 = (1916) » 
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(a) into the Court whose duty it is to execute the decree ; or 

(£>) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree directs. 

( 2 ) Where any payment is made under clause (a) of sub-rule ( 1 ), notice of 
such payment shall be given to the decree-holder. 

2. CS. 2583 ( 1 ) Where any money payable under a decree of any kind is paid 

out of Court, or the decree is otherwise adjusted in whole 
decreediolder Ut °* C ° Urt t0 or * n part t0 sat ^ act i° n °f the decree-holder, the 

decree-holder shall certify such payment or adjustment to 


M. W. N. 195. Payment into Court must be 
notified to the decree-holder and served on him 
like summons. 81 I.C 100 1 = 1925 Nag. 525 
20 A. L J 353=661. C. 744. Interest ceases 
When the decree-holder receives notice. (35 Mad. 
44, dist.) ; 42 Mad. 576=50 I. C. 410 Judgment- 
debtor must pay process-fee when Court orders 
notice. If not, Court must inform decree-holder 
of the payment into Court when executing decree: 
67 I. C. 242. Payment to attaching creditor is 
not payment to a decree-holder. 80 I. C. 947 = 
1925 All. 123 (2) If the last date fixed for pay- 
ment was a holiday the mongy can be deposited 
on the re opening date. 87 I. C. 620 = 1925 All. 
687 ; 1925 Mad. 743 = 48 M. L. J. 596. A decree 
for mesne profits is a decree for money. 4 Pat 

L. J. 336 = 48 I. C. 183. Rule does not apply to 
mortgage decree not being money decree. 45 

M. L. J. 687 = 18 L. \V. 686. Deposit without 
notice of the assignment of the decree or of 
petition put in by assignee of execution— The 
deposit serves as discharge. 76 I.C. 55 = 2 
Pat. 754. 

0 . 21 , R. 2 . SCOPE OF RULE. — Distinction bet- 
ween adjustment and agreement to adjust pointed 
out. 38 Mad. 897 = 105 I. C. 248 = A I. R. 1927 
Mad. 91 1 =53 M. L. J. 533 Sec also 102 l. C. 
753 = A. I. R. 1927 Lah. 544. The rule applies 
to awards under the Ind. Arb. Act. 97 I. C. 321. 
The Court cannot recognize a payment or adjust- 
ment which has not been certified, for any pur- 
pose whatsoever. An uncertified payment or 
adjustment cannot now operate to prolong the 
period of limitation for applying for execution. 
See 19 M. 162 , 21 C. 542 (549) ; 21 B. 122 ; 17 
A. 42 ; 26 A. 36. See also 35 I. C. 234 =38 All. 
289 ; 13 I. C. 424 ; 16 C. W. N. 396 ; 51 I.C. 567 
= 13 S. L. R. 71 ; 29 Mad. 312 ; 13 I. C. 944 = 15 
C. L. J. 88. An oral adjustment is covered by 
this rule, A. I. R. 1926 Cal. 643. The mle is 
general and does not limit the payment to the 
decree-holder only. 45 A. 304 = 21 A. L. J. 97 ; 
(1914) M. W. N. 346 = 23 I. C. 530. When one 
party performs his part of a consent decree he 
has to apply for the execution for performance 
by the other party. 53 I. C. 882 = 30 C.L.J. 1 18. 
When an execution petition is dismissed by con- 
sent of the decree holder, he cannot raise the 
question of mistake and his remedy is by way of 
review. The order of a Court, if not appealed 
against, becomes final. 35 I. C. 369 = 10 Bur. L. 
T. 30. The rule provides for the adjustment of 
any decree and not merely money decrees. 46 B. 
226** 23 Bom. L. R. 981. Applies also to com- 
plex decrees. 40 I. C. 820 = (1917) M W. N. 327. 
Also to mortgage decrees. 1925 Mad. 467 = 48 
M. L. J. 121 ; 5 Pat. L. J. 672=57 I. C. 473 * 
See also 40 L C 845=210. W. N. 920. Rule 
applies also to partition decrees which provide 


for payment of money as for other relief. (25 M. 
L. J. s 36 , not foil.) 43 Mad. 476 = 56 I. C. 289. 
A final decree in a mortgage suit is capable of 
adjustment. 54 I.C. 137=37 M L.J. 356 ; 68 I.C. 
443 = A.I.R. 1923 Nag. 20. A compromise which 
has been entered into after a decree does not 
come within the meaning of this rule 5 Bom, 
H.C. (A C.J.) 78. Court can inquire whether a 
decree for possession of lands has been satisfied. 
25 M. L. J. 586 = 21 I. C. (39. Rule recognises 
discharge by operation of law. 23 I. C. 848. 
This rule does not debar a Criminal Court from 
recognizing an uncertified payment when the 
decree-holder is chaiged with fraudulently exe- 
cuting satisfied decree. 9 M. ior , 4 M. 325. 
This rule has reference only to proceedings in 
execution as between parties to thedeciee. 10 M. 
L. J. 213. This rule does not limit the operation 
of S. 47. A separate suit does not lie to declare 
that a deciee has been satisfied. S C.W.N. 395. 
This rule covers a much larger ground than what 
is covered by S. 47. It deals with all adjustments 
arrived at between the decree-holder and the 
judgment-debtor. 25 C. 718 (724). The exe 
cuting Court can investigate the adjustment of a 
decree out of Court. 50 I.C. 443 = 135 P-R. 19 *9- 
(36 Mad. 357 ; 24 C.L.J. 462, Pel. ; 34 Bom. 
575 ; 40 Bom. 333 Dis-J Agieement to give 
time to the judgment-debtor is valid. 24 I.C. 391. 
As regards an agreement prioi to decree to 
execute the decree for a lesser sum. See 4 Rang. 
118=96 I. C. 773 = A. I. R. 1926 Rang. 140 ; 49 
Mad. 513 = 50 M. L. T. 364. Wheie only some 
of the conditions provided in a compromise are 
performed, the decree-holder is entitled to proceed 
w r ith execution of the rest. 16 I.C. 972 = 16 C.L.J. 
10 1 . Scope and object of Cl. (3). 93 I. C. 53 = 
A.I.R. 1926 Oudh 482 ; 105 I.C. 163 = 26 L. W. 
349 = A.I.R. IQ27 Mad. 876. The embargo under 
R. 2 (3) is limited to ‘Court executing the decree’ 
only. 1923 Rang. 44 (i). 

MEANING OF TERMS. — Receipts by a mort- 
gagee in possession, after decree, will not be 
“ money payable under the decree” and need not 
be certified. 28 M. 473, (478) (F.B.). See also 
30 M. 255 at p. 265 ; 38 I. C. 675=39 Mad. 1026. 
As regards decree-holder, see 25 M. 43 1 (440) 
(F. B,). See also 28 A. 252 ; 26 A. 318 , 29 M. 
183 ; 26 A. 334 ; and 9 C. 831. “To show cause” 
— For the meaning of these words, see 11 C. 166. 
The words “ of any kind ” have been added after 
the word “decree” in the first paragraph to give 
effect to the ruling in 6 C. 786. See also 49 Mad. 
716=50 M. I,. J. 547. 8 C. W. N. 1028 and 22 

M. 182 are not now good law. 

“ COURT ’’.—An application for recording ad- 
justment may be made to the Collector to whom 
a decree has been transferred for execution. 16 
A. 228. Also to a Court to which a decree is sent 
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the Court whose duty it is to execute the decree, and the Court shall record the same 
accordingly. 


for execution. 5 C. 448. The certificate of pay- 
ment or adjustment should be filed in the Court 
which passed the decree or to Court to which it 
was sent for execution. 25 M.L.J.586 ; 5 Cal. 448. 
Filing in the wrong Court and obtaining an 
order “recorded ” from that Court cannot be 
treated as valid. 25 M. L. J. 586 = 21 I. C. 639. 
Court proceeding against surety is not strictly 
Court executing decree. 20 S. L. R. 362=96 I. 
C. 234 = A. I. R. 1926 Sind 105. 

W hat are Adjustments. — The adjustment 
referred to under O. 21, R. 2, C. P. C., is such an 
adjustment as completely or partly extinguishes 
the decree under execution and cannot mean an 
adjustment to give effect to the terms of which 
would be to create a new decree at variance with 
the decree under execution and which will again 
have to be executed. 32 C. W. N. 434. Services 
rendered by the judgment-debtor to decree-holder 
amounts to an adjustment. 12 I. C. 169-11 M. 
L. T. 380. An agreement whereby the rights 
under it should supersede the decree is an 
adjustment of it. 35 Mad. 75 =-21 M. L. J. 
709. Rule 2* (1) covers an agreement 

extinguishing the right of execution. 12 I. C. 
364 = 7 N. L. R. 136. An award on arbitration 
is binding upon the parties as an adjustment. A. 
I. K. 1927 Sind 66; 42 I. C. 467=3 Pat. 

L. \V. 146. Agreement not to execute 

one decree if another is satisfied is a 

sufficient adjustment and satisfaction can be re- 
corded for the former. 1925 Rang. 349 = 4 Bur. 
L. J. 179. But see 32 C. W. N. 434. A compro- 
mise at the time of execution must be treated as 
if incorporated in the decree itself. 57 I. C. 591. 
An incomplete inchoate contract cannot bar exe- 
cution. Judgment-debtor cannot claim comple- 
tion of such contract. 43 I. C. 537. An oral 

agreement not performed by either party cannot 
bar execution. 103 I. C. 86 = A. I. R. 1927 Lah. 
537. Part payments towards money decrees can 
be certified by decree holder in execution applica- 
tion. 26 C. W. N. 534- 35 C. L. J. 566. It is 
sufficient if the payment or adjustment is either 
certified or recorded. 30 I. C. 45 = 21 C. L. J. 
362. 

WHO CAN CERTIFY.— The holder of a decree 
that is attached may certify satisfaction of the 
decree after the attachment. 2 M. L. J. 288 ; 

1 Luck. 428. See also 16 B. 522. The 
law casts on the decree-holder the duty 
of certifying payment 30 M. 545. See also 1 
Bur. L. J. 207 = 1923 Rang. 88. Vakil’s duty 
to report to Court payment of decree amount 
to him as early as possible. 105 I. C 86= A. I. 
R. 1927 Mad. 947=53 M. L. J. 901. A manager 
of a joint family can certify satisfaction of a 
decree so as to bind the other members. 35 All. 
380 = 19 I. C. 645. So also one partner on 
behalf of a firm. A. I. R. 1926 Sind 167. Any 
one of joint decree-holders can report satisfaction 
so far as his own share goes and cannot bind 
others. 891.^195 = 1925 Pat. 822. See also 
A. I. R. 1925 Pat. 822. A decreg-holder and bis 
judgment-debtor can adjust their rights and 
liabilities and some of the judgment-debtors may 
be released. See 40 I. C. 1. (25 M. L, J. 586 and 
(1915) M.W.N, 225, Dist.) If an adjustment is 

43 


not certified it is entirely the fault of the judg- 
ment-debtor. 1 Bur. L. J. 226 = 1923 Rang. 103. 
(See also same case as to fraud of decree-holder). 
A judgment- debtor is not bound to wait and see 
whether decree-holder applies or not. He can 
apply as soon as the payment or adjustment is 
made. 12 M.L J 94. Judgment-debtor can prove 
that he is discharged, even where an adjustment 
of a decree is not certified. 18 L. W. 453 = 1924 
Mad. 189. Assignee or transferee of the decree 
cannot continue any proceedings nor can he 
institute any fresh proceeding for the execution 
of the decree. He must make an application 
under O. 21, R. 16 to the Court which passed the 
decree and the Court must order that execution 
may proceed at his instance. It is then open to 
the judgment-debtor to plead that the claim has 
already been satisfied. 47 Bom. 643 = 1923 Bom. 
404. An uncertified adjustment between the 
assignee and the judgment-debtor before the 
former applies under O. 21, R. 16 can be validly 
pleaded as bar to execution. 31 C. W. N. 921 = 
104 I. C. 4 = A. I. R. 1927 Cal. 694. Where a 
decree-holder attaches another decree without 
notice to the judgment-debtor and the latter pays 
money to his decree-holder, satisfaction should 
be entered in his decree notwithstanding the 
attachment. 61 I. C 815 = 13 L. W. 34. A 
surety can apply. 49 Mad. 325=50 M. I.. J. 584 ; 
A.I.R. 1926 Sind 105. Adjustment by surety with 
decree-holder may be proved. A. I. R. 1928 Lah. 
61. An auction-purchaser of property in execu- 
tion of money decree has a right to apply for 
entering up satisfaction of a decree affecting 
that property. 50 I. C. 931 =9 L. W. 596. 

Duty of COURT. — If a Court is seized of an 
application to enter up satisfaction of a decree it 
must make an inquiry whether the decree has 
been satisfied The application should not be 
allowed to be withdrawn. 51 I. C. 411=35 
M. L. J. 252. Opportunity must be given to prove 
adjustment. 102 I. C- 753 = A. I. R. 1927 Lah. 
544. The Court will not inquire into the truth 
of the decree-holder’s statement. Certificates of 
satisfaction are not conclusive in an> way and the 
judgment-debtor can show that no such payment 
was made and raise the plea of limitation. 47 I. 
C. 177 = 21 O. C. 16 1. See also 12 l. C. $0. In 
recording an adjustment out of Court, the Court 
must enquire into the factum of adjustment and 
if there is anything still due to the decree-holder. 
41 All. 443 = 50 I- C. 65 ; 45 Bom. 91 =59 I. C. 
399. No appeal lies for dismissal of an applica- 
tion for default. 63 I. C. 855. No particular 
form is prescribed for certifying payment to the 
Court. No particular words are essential. The 
rule should be construed as not to defeat justice. 
54 I. C. 257 = 55 P- L - R* *9*9 i 35 I- C. 70 = 31 
M. L. J. 207 ; 30 I. C. 3^7 = 29 M. L. J. 219. The 
adjustment need not be in writing and the judg- 
ment-debtor need not have carried out all the 
terms for satisfying the decree. 102 I. C. 753 = 
A. I. R. 1927 Lah. 544. Enquiries in a suit or in 
execution proceedings should be confined to 
matters which could be taken advantage of by 
parties to the proceedings in the suit or execution 
itself. 28 I. C. 376 ***(1915; M. W. N. 225. The 
inquiry under sub-rule (2) can take place only 
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(2) The judgment-debtor also may inform the Court of such payment or 
adjustment, and apply to the Court to issue a notice to the decree-holder to show 


between persons standing in the relation of judg- 
ment-debtor and judgment-creditor. 19 M. 230 
(232). The representative of a deceased judg- 
ment-debtor can apply. See S. 146. Court has no 
power to enquire into a compromise — Power of 
executing Court. See 17 I. C. 732 = 24 M. L. J. 
88. S. 92 of the Evidence Act does not bar oral 
evidence to prove an agreement adjusting decree. 
60 I. C. 316 = 16 N. L K. 204. But se e 50 Mad. 
897 = 105 I. C. 248 = 1927 Mad, 911=53 
M. L. J. 533. An executing Court cannot enquire 
into a prior agreement between the parties 
that no decree should be obtained in the suit. 8 
L. W. 205 =(1918) M. W. N.547. See also 29 
I. C. 838 =• 1 1 N.L.R. 110,-9 Lah. L J. 7. But see 
40 Mad. 233. As to the power of executing Court 
to enquire into adjustment of decree, see 5 R. 833. 
Notice of deposit in Court must be served on the 
decree- holder. 1925 Nag. 52. Once an admis- 
sion of payment is made, it cannot be allowed to 
be retracted, and no proqf of such payment is 
necessary from the judgment-debtor. 54 I. C. 257 
= 55 P. L. R. 1919. When a decree is admitted 
to be satisfied by the decree-holder, it is not 
executable. 18 N. 1.. R. 134 = 1922 Nag. 248. 
Admission of payment in an executien appli- 
cation can be treated as an application to 
certify such payment. 83 I. C. 360 (2). But 
see also 1922 Cal. 200, tnfra. Mere statements 
in the execution application that • payments to- 
wards the decree have been made out of Court 
cannot be treated as an application for certifica- 
tion. 64 I. C. 32 * 1922 Cal. 200. But see 4 Pat. 
L. J. 159 — 5° I* C. 364. A Court can certify part 
payments towards a money decree in an applica- 
tion for execution. 26 C. W. N. 534=35 C. L. J. 
566. Rule requires that a decree-holder 

should certify payment. The application 

need not be distinct from an applica- 
tion for execution of decree. 23 I. C. 753 
= 12 A.L.J. 387 ; 35 C.LJ. 71 =26 C W.N. 529. 
See also 54 Cal. 143. When such application is 
acted upon no formal order of Court is necessary. 
43 Cal. 207 = 20 C. W. N. 272 ; 54 I. C. 257=55 
P. L. R. 1919. No record by Court is necessary 
before adjustment is recognised 98 I. C. 698 = 
A. I. R. 1927 Mad. 155. Withdrawal of appeal 
by judgment-debtor and stay of execution in the 
lower Court is sufficient compliance with the re- 
quirements of the rule. 16 C.W.N. 923 = 13 I.C. 
63; 49 I.C. 141^(1918) M.W.N. 507; 52 I.C. 764. 
A casual reference in a plaint or civil proceeding 
is not sufficient. 52 I. C. 901 = 13 S. L. R. 130. 
Confirmation should not be ordered when decree 
is admitted to be satisfied. 66 I. C. 331 =1922 
Nag, 248. Full satisfaction can be recorded if a 
smaller sum is paid under a composition scheme 
to which the decree-holder is also a party. 22 
L. W. 853 = 49 M. L. J. 730. See also 
91 I. C. 1051 = A. I. R. 1926 Mad. 184. 

The dismissal of an application for recording 
satisfaction does not operate as res judicata . 89 
I, C. 195 = 192s Pat. 822. Where a transferee of 
a decree is only a benamidar for one of the judg- 
ment-debtors, the others can plead that he has 
no title to execute the decree. 40 Mad. 296 =32 
-‘ft-C. 952^ Also see 35 Mad. 659*22 M.L. J. 170. 


Where a compromise is made and is inconsis- 
tent with the subsequent decree of the Court, the 
clauses of the compromise cannot operate. 1 Lah. 
445—57 C. 153. Whether payment to one of 
many decree-holders can be recorded in full - ' 
satisfaction, when paid to manager of joint 
Hindu family without leave of Court, see 1925 
Mad. 230 (2) = 47 M. L. J. 498. A decree can 
be executed when satisfaction has been wrongly 
entered up. 7 M. 167. A fresh decree is unneces- 
sary when parties adjust claim. 20 N. L. R. 122 
= 1925 Nag. 49. 

AS TO UNCERTIFIED PAYMENTS AND AD- 
JUSTMENTS. — Execution of decree is barred by 
sub-rule (3) of R. 2 if satisfaction of decree is 
not certified under sub-rule (1) or (2) of O. 21, 
R. 2. A.I.R. 1928 Oudh 195; 49 B. 548, F. ; 32 C. 
W.N. 434. A suit lies to enforce a mortgage 
executed in consideration of a sum paid in cash, 
and a debt due under a decree, although satis- 
faction of the decree has not been certified. 12 
M 61. As to recovery of amount paid and not 
certified, see 10 C. 354 ; 21 M. 409 ; 3 A. 538 ; 
30 M. 545 ; 5 M. 397 (F. B.) ; 8 M. 277 (F. 13.); 
23 B 394 ( 39 6 ); 95 I- C. 41° = A. I. R. 1923 
Bom. 253. Judgment-debtor entitled to re- 
cover it. 11 I. C. 1. A decree-holder can be sued 
in damages for not certifying an adjustment and 
for repayment of money again realised in execu- 
tion. 15 Mad. 302 ; 30 Mad. 545 ; 21 Bom. 463 ; 
20 All. 254 ; 20 Mad 369 ; 12 C.L.J. 312 ; 36 M. 
L. J. 376 ; 42 Mad. 338. The filing of the execu- 
tion petition itself gives cause of action and 
successive applications constitute fresh breaches. 
Rule governed by Art. 115, Lim. Act. 48 I.C. 810 
= 36 M. L, J. 175. Separate suit does not lie on 
uncertified adjustment for setting aside sale under 
the satisfied decree. 50 I. C. 956= 15 N. L. R. 
158. Where an adjustment is not certified when 
Court can take cognizance of it, see 77 I. C. 337 
— 1924 Oudh 208. It is not competent to a 
Court executing a decree to enquire into the fact 
of a payment of adjustment which has not been 
certified as required by O. 21, R. 2 even if fraud 
be imputed to decree-holder. 32 C. W. N. 434’’. 
See also (1926) M. W. N. 622 =24 L. W. 404 = 
97 I. C. 608 (1) = A. I. R. 1926 Mad. 945 (1). 
Whether suit maintainable to restrain decree- 
holder from execution when payment not record- 
ed. 1925 Lah. 54. A suit to set aside sale held 
under a decree adjusted, but not certified does 
not lie. 50 I.C. 956 = 15 N.L.R. 158. See also 14. 
Cal. 376 ; 21 Mad. 356 ; 17 M. L. J. 527. A suit 
for declaration that a decree has been adjusted 
and is not capable of execution is maintainable. 
Art. 97, 11 5 or 120, Lim. Act, is applicable. 21 
I. C. 557=33° P. L. R. 19135*925 Lah * 54- 
Interest ceases to run from the date when tender 
was made. 38 I. C. 295=5 L. W. 718. Failure 
of an adjustment on the basis of an oral agree- 
ment cannot be pleaded as a bar to execution of 
the decree by the judgment-debtor. He has 
his remedy by -a suit for specific performance 
of it. 44 A. 258 = 20 A. L. J. 65. If the judg- 
ment-debtor admits making payments though un- 
certified it is not necessary to prove them. 52 I. 
C. 362. Uncertified payments cannot be recognised. 
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cause, on a day to be fixed by the Court, why such payment or adjustment should not 
be recorded as certified ; and if, after service of such notice, the decree-holder fails td 


for any purpose. 30 All. 204 ; 32 I. C. 590 = 
14 A. L. J. 132 ; 13 I. C. 21. See also 25 Bom. 

L. R. 247 — 1923 Bom. 253(1). An adjustment 
of a decree out of Court by an agreement to 
accept a smaller sum in lull satisfaction of the 
decree, cannot, unless certified, be pleaded as a 
bar to execution of decree for balance. 17 M.L.J. 
527. A surety for the judgment is bound so long 
as the judgment-debtor is bound. 60 I. C. 885 = 
1923 Cal. 313 (1). Executing Court will not 
recognise adjustment of uncertified payment. 55 
I. C. 669 ; 48 I- C. 765 ; 50 I. C. 331 ; 33 I. C. 
71. Payment out of Court if not certified can be 
ignored only in execution of the decree but not 
otherwise. 58 X. C. 123. Decree-holder can 
execute the decree as if no payment has been 
made out of Court, if it is not brought to the 
notice of Court in time. 6 P. L. J. 337=63 I.C. 
535. An attaching Court cannot recognise an 
uncertified adjustment and cannot refuse to pro- 
ceed with the execution. 65 I. C. 830=1922 
Mad. 66. An uncertified adjustment of a pre- 
liminary decree in a mortgage suit cannot be 
pleaded in bar to execution of a final decree. 54 
I. C. 137=37 M. L. J. 356 ; 68 I. C. 443 =*-1923 
Nag. 20. An agreement to give time for the satis- 
faction of the judgment-debt is void, if uncertifi- 
ed and has no proper consideration. No suit for 
damages for breach. (,1918) M. W. N. 292=45 
I. C. 16. Arrangement pending appeal that 
original decree should be inexecutable in part 
cannot be pleaded as a bar in execution of the 
appellate decree. 44 M. L.J. 599 = 1923 Mad. 
619. Case where Court can take cognizance of 
an alleged adjustment though it has not been 
certified. 77 I. C. 337 = 1924 Oudh 208 ; 47 M. 

L. J. 498 ; 32 C. W. N. 434. See also 40 Bom. 333 
= 33 I. C. 232 (case where decree-holder fraudu- 
lently denie« execution). 1925 Mad. 230 (2) = 47 

M. L. J. 498 ; 53 I. C. 443 = 135 ^ R. 1919:27 
Bom. L. R. 403 = 49 Bom. 548 (F. B.). The 
Court has no discretion to refuse execution by 
transferee on the ground of uncertified adjust- 
ment. 54 I. C. 922 = 10 L. W. 179. Adjustment 
of a decree out of Court and uncertified cannot 
be recognised. 40 I. C. 889 = 5 L. W. 644. Rule 
prohibits proof of uncertified payment. 26 I. C. 
944 = 2 L,W. 109; 18 L.W. 453 = 1924 Mad. 189. 
Where the decree-holder has exempted the judg- 
ment-debtor from liability though uncertified, his 
sons cannot execute the decree after his death. 
14 I.C, 574 = 16 C.W.N. 951. An executing Court 
has no power to recognise payment out of Court 
and uncertified. 22 1. C. 963 = 1 U.B.R. 19:. A 
written statement of judgment-debtor alleging 
uncertified adjustment should be entered as an 
application by the Court and disposed of. 1 1 I. 
C. 780 = 4 Bur. L. T. 162. But see 18 I. C. 944 
«I5 C. L. J. 88. After a decree has been 
satisfied and certified, subsequent sale is void 
andean be set aside. 9 I.C. 452=4 Bur. L.T. 12 

LIMITATION. — A decree-holder may apply to 
have a payment certified, at any time. 21 B. 122. 
See also 17 I. C. 617 = 12 M. L. T. 592 ; 47 AH. 
873 = 1925 All. 802 ; 4 Pat. L. J. 159 = 501.0. 
364 ; 54 Cal. 143 l 1 Luck. 428 = 29 O. C. 358 = 

3 O. W. N. 829=98 I. C. 353 = A. I. R. 1927 
Oudh 7. But a judgment- debtor must apply 


within 90 days. See 27 I. C. n = 20 C. L. J. 131 ; 
24 M. L. J. 541 =36 Mad. 357 ; 6 P L.J. 337 = 
63 I. C. 535 ; 86 I C. 1051 = A. I. R. ,925 Cah 
1012 ; 26 C. W. N. 529 = 35 C. L. J. 71. Decree- 
holder cannot certify after 3 years. 50 I C. 242 
= 23 C.W.N. 320. An uncertified adjustment will 
not save the period of limitation for execution. 
13 I. C. 424 = 16 C. W. N. 396 ; 29 I. C, 274 = 
13 A. L. J. 666 ; 24 I. C. 215 = 12 A. L. J. 825 j 
35. All. 178 = 181. C. 731; 25 A. L. J. 933. 
Failure to certify satisfaction of a decree out of 
Court is fraud upon the Court. 45 I. C. 222 = 5 

0. L. J, 92. In case of uncertified payment Court 
will not go into the question of fraud on the part 
of the decree-holder. 16 C. W. N. 923 = 16 C. L. 
J. 174 ; on the part of the judgment-debtor. 63 

1. C. 238 = 15 S. L. R. 77. Part payments and 
the certification must take place before the 
application for execution is barred by limitation. 
26 C. W. N. 534=35 C. L. J. 566. Interest paid 
by judgment-debtor operates to save limitation. 
43 Cal. 207=20 C. W. N. 272. See also 21 I.C. 
926 = 19 C. L.J. 126. No time or manner is 
prescribed for the decree-holder to certify pay- 
ment. An application within 3 years can be 
accepted as a certificate. 39 Mad. 923. An 
uncertified payment of a portion of the decree 
amount made before the expiry of the period 
saves the decree from the bar of limitation. 33 
M. L. J. 219 = 41 Mad. 251. Court is bound to 
recognise payments previously made and S. 20 of 
Lim. Act comes in to save limitation. 29 M.L J. 
669 = 31 I. C. 318. Rule does not refer to pay- 
ments in kind which need not therefore be certi- 
fied to Court. 21 I.C. 177=25 M.L. J. 442. 
Court has no power to order repayment of over 
payment but judgment-debtor has got his remedy 
in lavs to claim refund. 11 I. C. 200. A Court 
other than a Court executing a decree can recog- 
nise an uncertified payment or adjustment of 
decree and direct a refund of the amount in a 
suit brought for the purpose. 39 I. C. 15. 

Fraud. — Omission to certify the adjustment 
of the decree does not amount to fraud. 5 P. L. 
J. 70 = 55 I. C. 890. Decree-holder’s failure to 
report satisfaction is fraud upon the Court, and 
subsequent purchase of the judgment-debtor’s 
property in execution is vitiated by fraud and is a 
nullity. 45 I. C. 222 =5 O. L. J. 92. Court would 
not allow execution of a decree where decree- 
holder is fraudulently denying satisfaction of 
decree made out of Court. 40 Bom. 338 = 33 I- 
C. 232. The sons of a decree-holder cannot 
execute a decree after father’s death if he had 
during his lifetime exempted the judgment-debtor 
from all liability, though he has not certified 
the adjustment of the Court. 14 I C. 574 = 16 C. 
W.N. 951. In case of fraud the judgment-debtor 
must inform the Court and protect himself, but 
he can’t evade Art. 174, Lim. Act. He has his 
remedy by a proper suit. 13 I. C. 424 = 16 C. W. 

N. 396. Adjustment made by fraudulent arrange- 
ment between decree-holder and judgment-debtor 
should be certified. 13 I.C, 326 = 15 C.L.J. 451. In 
case of fraud the defrauded party will have his 
right of action. 46 Bom. 226 = 1922 Bom. 380. 

O. 9, R. 9 (Restoration) does not apply to an ap- 
plication under this rule. 63 I. C. 855. An appeal 
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show cause why the payment or adjustment should not be recorded as certified, the 
Court shall record the same accordingly. 

[Madras] After “Judgment-debtor” insert “or his legal representative or his surety for the 
decree debt”. 


( 3 ) A payment or adjustment, which has not been certified or recorded as 
aforesaid, shall not be recognized by any Court executing the decree. 

Courts executing Decrees . 


3. Where immoveable 

Lands situate in more than 
ond jurisdiction. 


property forms one estate or tenure situate within the 
local limits of the jurisdiction of two or more Courts, 
any one of such Courts may attach and sell the entire 
estate or tenure. 


Transfer 
Causes . 


to Court of Small 


4. [S. 223, para. 5 ] Where a decree has been passed in a suit of which the 
value as set forth in the plaint did not exceed two thou- 
sand rupees and which, as regards its subject-matter, is 
not excepted by the law for the time being in force from 

the cognizance of either a Presidency or a Provincial Court of Small Causes, and the 
Court which passed it wishes it to be executed in Calcutta, Madras, Bombay or Ran- 
goon, such Court may send to the Court of Small Causes in Calcutta, Madras, Bombay 
or Rangoon, as the case may be, the copies and certificates mentioned in rule 6 ; and 
such Court of Small Causes shall thereupon execute the decree as if it had been passed 
by itself. 

5. [S. 223, last para.] Where the Court to which a decree is to be sent for 

execution is situate within the same district as the Court 
Mode o trans er. which passed such decree, such Court shall send the same 

directly to the former Court. But, where the Court to which the decree is to be sent 
for execution is situate in a different district, the Court which passed it shall send it 
to the District Court of the district in which the decree is to be executed. 


Procedure where Court de- rc noA -■ , . 

sires that its own decree shall t S * 224 J The Court sending a decree for exe- 

fce executed by another Court, cution shall send— 

(a) a copy of the decree ; 

( b ) a certificate setting forth that satisfaction of the decree has not been 
obtained by execution within the jurisdiction of the Court by which it was passed, or, 
where the decree has been executed in part, the extent to which satisfaction has been 
obtained and what part of the decree remains unsatisfied ; and 


lies against an order dismissing an application 
under this rule. 14 M. 99 ; 18 M. 26 ; 16 A. 129 ; 
3 P. L, T. 487 = 1 P. 644. 

0. 21, R. 3.— This rule is new, and follows the 
ruling in 12 C. 307. See also 12 C. L.R. 404 and 
23 W. R. 154. Court having no jurisdiction over 
immoveable property cannot validly sell it in exe- 
cution of a decree, except under this rule. If 
Court sells property entirely outside its jurisdic- 
tion, the sale i9 a nullity. 27 C.W.N. 542 = 1923 
Cal. 619. 

0. 21, R. 4 .— R. 4 applies equally to decrees of 
foreign Courts. 40 t.C. 670 = 33 M.L. J. 339. 

0. 21, R. 5. — When a decree passed by a Mun* 
siff in one District is sent direct for execution to 
the Court of a Munsiff in another District, the 
Court to which the decree is sent has no jurisdic- 
tion to execute it without an express order of the 
District Judge under R. 88. 22 C. 764. But see 15 
M. 345. The Court ought to send it back to 
the Judge that sent for adopting the correct 
procedure and not dismiss the execution applica- 
tion. 28 I. C. 682. It is open to the parties to 
question at any stage the jurisdiction of $e Court 
to execute it. 49 I. C. 374«4 Pat. L. J. 49. 


0. 21, R. 6. — The words “copy of any order for 
the execution of the decree” in cl. (r) mean a 
copy of any subsisting order. 13 Bom. 371. The 
judgment of a Native State is a foreign judgment. 
The British Indian Court has power to see whether 
a foreign Court had jurisdiction. R. 7 applies only 
to British Courts. 40 Bom. 551=36 I. C. 363. 
No formal order necessary as to transfer when the 
transferring Court and the Court to which a decree 
is transferred are presided over by the samejudge. 
105 I. C. 654 = 5 R. 613. Notice to execute can 
be issued only by the Court to which the decree 
is transferred. 63 I. C. 116 = 26 C. W. N. 292. 
Where a decree has been transferred to another 
Court for execution, the decree-holder need not 
make a second application to tfie latter Court to 
execute it. Where notice is issued under O. 21, 
R. 22, the application must have been in form 
and substance one for execution and not only for 
transfer. 2 Pat. 909 = 741.0. 753. Certificate 
wrong — Court to which the decree is transferred 
need not get the certificate amended, but can 
execute decree. 93 I. C. 257 = A.I.R. 1927 P. 807. 
On this section, see also 31 C.W.N. 1052. 
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(c) a copy of any order for the execution of the decree* or, if no such order 
has been made, a certificate to that effect. 

7. [S. 225.] The Court to which a decree is so sent shall cause such Copies and 

_ . . r certificates to be filed, without any further proof of the 

decree" 1 etc e r i to n fle C th^ a me decree or order for execution, or of the copies thereof, 
without proof. unless the Court, for any special reasons to be recorded 

under the hand of the Judge, requires such proof. 

8. [S. 226 ] Where such copies are so filed, the decree or order may, if the 
Court to which it is sent is the District Court, be execut- 
ed by such Court or be transferred for execution to any 
subordinate Court of competent jurisdiction. 

9. [S. 227.] Where the Court to which the decree 

is sent for execution is a High Court, the decree shall be 
executed by such Court in the same manner as if it had 
been passed by such Court in the exercise of its ordinary 

Application for Execution. 

10. [S. 230, para. 1.] Where the holder of a decree desires to execute it, he shall 

apply to the Court which passed the decree or to the 
Application for execution. officer (if any) appointed in this behalf, or if the decree 

has been sent under the provisions hereinbefore contained to another Court then to 
such Court or to the proper officer thereof. 

[Rangoon] 10-A. If no application is made by the decree-holder within six months of the 
date of the receipt of the papers, the Court shall return them to the Court which passed the decree 
with a certificate stating the circumstances as prescribed by section 41. 


Execution of decree or order 
by Court to which it is sent. 


Execution by High Court of 
decree transferred by ojther 
Court. 

original civil jurisdiction. 


11. [S. 256 ] (1) 

Oral application. 


Where a decree is for the payment of money the Court may, on 
the oral application of the decree-holder at the time of the 
passing of the decree, order immediate execution thereof 


0. 21, R. 7. — An executing Court cannot ques- 
tion the jurisdiction of the Court passing the 
decree. 38 Bom. 194 ; 46 I, C. 419 = 22 P.R. 1919. 
See also 10 Bur. L. T. 159 = 36 I. C. 10. Rule 
does not apply to a foreign decree transmitted to 
a British Court. (1913) M.W.N. 605 =20 I.C. 704 
(on appeal 26 I. C. 287 — 27 M.L.J 535). 

0. 21, R. 8. — The order forwarding a decree 
for execution need not be signed by the District 
Judge himself. 23 C. 481. See 22 C. 764. A Court 
having no jurisdiction over a decree transmitted 
to it cannot execute the same. The rule in exe- 
cution is, a Court can only act through its officers 
within its territorial jurisdiction. 33 M.L.J. 75° = 
43 I. C. 79. The law of limitation prevailing at 
the time of application must be applied. 1 M. 52. 
When there are different laws of limitation in 
force in two Courts the law applicable is the law 
of the Court to which the decree is sent for exe- 
cution. B L.R. Sup. Vol. 070 ; But see 17 C. at 
p. 497. When the decree of a court of a foreign 
State is being executed in British India the law 
of limitation applicable is the law which would 
have been applicable in case the decree had been 
passed in British India. 14 C. 57°* 

0. 91, R* 9. — The “manner” of execution refers 
to the procedure under which the execution is to 
be had, and has no reference to limitation. 24 C. 
473 (491 )• 

0. 21, R. 10. — There is nothing in the Code to 
prevent separate and successive applications for 
execution in respect of each item decreed. 18 C. 
515* Rule governs only applications made to con- 


tinue the suit but not made after the termination 
of the suit. 48 1.0.840—41 Mad. 510. The person 
appearing on the face of the decree as the decree- 
holder is entitled to execute it unless it be shown 
by some other person under R. 16, that he has 
taken the decree-holder’s place. 18 C. 639. See 
also 2 M. 216. A person claiming under the 
decree-holder can also apply. See S. 146. Every 
decree-holder must apply for execution, and no 
exception is made in cases arising under O. 38, 
R. 11. 1 2 B. 400. Until tfye court has received a 
decree it has no jurisdiction to entertain an appli- 
cation for execution. 27 L.W. 423. 

0. 21, R, 11. — Applications for execution of a 
decree are proceedings in the suit. 20 B. 198. 
Where an erroneous order of the Court has pre- 
vented the decree-holder from proceeding with 
the execution of his decree the Court may treat a 
subsequent application to amend the previous 
one, as a fresh application itself. 53 I.C. 111. A. 
defective application for the execution of a 
decree, unless it is cured, is liable to be dismiss- 
ed. 11I. C. 696 (1). Execution application with- 
out giving necessary particulars is mere scrap of 
paper. 7 P. L. T. 350 = A. I. R. 1926 Pat. 533. 
The rule makes no mention of a temporary alien- 
ation of land. 58 I.C. 603 = 2 Lah. JL. J. 398. The 
rule does not apply to applications for an order 
absolute under S. 89 of the Transfer of Property 
Act, O. 34» R* 5» 21 C. 818. A mortgage decree 
cannot be executed against some of the owners 
of the equity of redemption. 47 I. C. 907. This 
rule does not bar the maintenance of concurrent 
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by the arrest of the judgment-debtor, prior to the preparation of a warrant if he is 
within the precincts of the Court. 

(a) [S. 235.] Save as otherwise provided by sub-rule (i), every application for 
w ... „ „ the execution of a decree shall be in writing, signed and 

n * verified by the applicant or by some other person proved 

to the satisfaction of the Court to be acquainted with the facts of the case, and shall 
contain in a tabular form the following particulars, namely : — 

(а) the number of the suit ; 

(б) the names of the parties ; 

(c) the date of the decree ; 

(d) whether any appeal has been preferred from the decree ; 

GO whether any, and (if any) what, payment or other adjustment of the matter 
in controversy has been made between the parties subsequently to the decree ; 

(/) whether any, and (if any) what, previous applications have been made for 
the execution of the decree, the dates of such applications and their results ; 

(g) the amount with interest (if any) due upon the decree, or other relief grant- 
ed thereby, together with particulars of any cross-decree, whether passed before or 
after the date of the decree sought to be executed ; 

{h) the amount of the costs (if any) awarded ; 

(*) the name of the person against whom execution of the decree is sought ; and 

(/) the mode in which the assistance of the Court is required, whether — 


execution. Court may allow amendment and 
R. 17 does not bar it. (27 C.L.J. 398, Ref.; 17 Cal. 
631, Dist.); 4 Pat. 328 = 71 I. C. 741. All decree- 
holders desirous of enforcing their decrees, must 
apply for execution. There is no exception in 
cases arising under O. 38, R. n. 12 B. 40a Non- 
compliance with immaterial provisions will not 
vitiate an execution application. 65 I, C. 14 = 
1922 Sind 29 ; 96 I. C. 554 = A. I. R. 1926 Cal. 
1146. Application headed as one under R. 11 
but not in proper form — Court acting thereon and 
granting relief — Application is one in execution 
and order is legal. A. I. R. 1928 Mad. 129 (2). 
A person appearing on the face of the decree as 
the decree-holder is entitled to apply for execu- 
tion, unless it be shown by some other person 
that he has taken the decree-holder’s place. 18 
C. 639. An application for execution made by 
A as guardian of B % who was a major at the time 
of execution, cannot be considered as an applica- 
tion of B under this rule. 28 M. 396. The Code 
in its provisions relating to execution does not 
seem to provide for the execution of a condi- 
tional decree which is to become absolute upon 
the failure of defendant to do a certain thing. 10 
C. W. N. 306. 

VERIFIED. -An application verified by the 
general attorney for the decree-holder, is properly 
verified even if the principal is residing within the 
jurisdiction of the Court. 26 A. 154. Where 
there are a number of decree-holders some not 
acquainted with the facts of the case, all that 
the law requires is that the application should be 
verified by some person acquainted with the case. 
2 Pat. 809 = 4 Pat. L. T. 513. Decree-holder’s 
-disappearance — Nothing kno?7n as to his death — 
Pleader can aRply. 7 Pat. 1 . T. 220 = A. I. R. 
1925 Pat. 692. 

Clause (b).— When a decree is binding upon a 
minor, execution might be sought against him 
through his guardian. 16 C. 40; 18 W- R* 56* 

Clause (e). — Decree- holder was bound to state 
in, his application any adjustment between the 
parties after decree, whether such adjustment 


had or had not been certified to the Court. 10 

B. 288. 

Clause (f).— An application which does not 
contain the particulars mentioned in this clause 
is only formally defective, and substantially com- 
plies with the requirements of the rule. 16 M. 
142=65 I. C. 120. An executing court must 
either allow a defective application to be amend- 
ed or reject it. 2 Lah. L. J. 104 = 55 L C. 16. 
A bona fide mistake can be amended. 26 M. L. J. 
83 = 21 I.C. 782. A defective application is in 
accordance with law. 40 Mad. 949=32 M. L. J. 
621. See also 96 I.C. S54=A.I.R. 1926 Cal. 1146. 

Clause (g). —A purchaser under a sale in exe- 
cution is not bound to inquire whether judgment- 
debtor had a cross-judgment for a higher amount. 
14 C. at p. 25 (P. C.). Omission to btate date of 
prior application in not a material defect but 
omission to mention the existence of cross-decrees 
however may be a material defect. 71 I. C. 1054 
= 1924 Cal. 398. 

Clause (j). SCOPE OF.— Any method 
suggested by the decree-holder for the 
satisfaction of his decree which method is not 
actually prohibited by law falls within the 
purview of R. 11 (2) J. (v). 1928 Lah. 7. As 
regards proper form of decree, see (9 B. 34. 
The method of executing is one of pro- 
cedure and not a substantive right. 9 1. 

C. 800. A judgment-debtor should be arrested 
only whep he shows bad faith or negligence in 
satisfying decree. 11 I. C. 848 = 246 P.L.R. 1911. 
A decree declaring a party entitled to a con- 
stantly recurring right to receive certain pay- 
ments in kind, valued at a certain annual sum 
cannot be executed, as the applicant would not 
be able to state definitely, as required by the 
Code, to what extent relief was desired. 4 M. at 
p. 220. See also 27 I. C. 804 = 13 A. L. J. 136, 
In an application for execution of a decree to 
remove a building, the assistance of the Court 
should be asked for in the manner provided by 
R. 3 ** 8 Q. 174 ; 18 C. at Pk 465 ; 17 C. 533. 
“ Otherwise as the nature of [the relief may 
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(i) by the delivery of any property specifically decreed ; 

(ii) by the attachment and sale, or by the sale without attachment* of any 

property ; 

(iii) by the arrest and detention in prison of any person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise, as the nature of the relief granted may require. 

(3) The Court to which an application is made under sub-rule (2) may require 
the applicant to produce a certified copy of the decree. 


12. [S. 236.] Where an application is made for the attachment of any moveable 

property belonging to a judgment-debtor but not in his 
possession, the decree-holder shall annex to the application 
an inventory of the property to be attached, containing a 
reasonably accurate description of the same. 

13. [S. 237, para. 1.] Where an application is made 
for the attachment of any immoveable property, be longing 
to a judgment-debtor, it shall contain at the foot — 


Application for attachment 
of moveable property not in 
judgment-debtor’s possession. 

Application for attachment 
of immoveable property to 
contain certain particulars. 


(a) a description of such property sufficient to identify the same and, in case 
such property can be identified by boundaries or numbers in a record of settlement 
or survey, a specification of such boundaries or numbers ; and 

( b ) a specification of the judgment-debtor’s share or interest in such property 
to the best of the belief of the applicant, and so far as he has been able to ascertain 
the same. 


[Rangoon] The following shall be substituted for O. XXI, R. 13 : — 

“13. When application is made for execution of a decree relating to immovable property, included 
within the cadastral or Town Survey and the decree does not contain a plan of the property, or 
for execution of decree by the attachment and sale of such property, the application must be 
accompanied by a certified extract from the latest kwin or town map, with tfie boundary of the 
land in question marked with a distinctive colour. The particulars specified in the annexed instruc- 
tions, which have been issued regarding the filling up of forms of process concerning immovable 
property must also be furnished so far as they are not given in the plan. * In the 
case of other immovable property a plan is , not required, but such of the particulars 
in the annexed instructions as can be given must be supplied (1) If the property to be sold is 
agricultural land which has been cadastrally surveyed and of which survey maps exist, the area, 
kwin number, latest holding number (if different kinds of holding, e.j?., rice land and garden 
holdings, are numbered in different series, the kind of holding must be stated), field numbers (if 
the property does not coincide with one complete holding, year of kwin map from which the 
holding number is taken j, and revenue last assessed upon the land, must begiven ; (2) in the 

case of other agricultural land, the area and village tract within which it falls, distance and direc- 
tion from nearest town or village and boundaries should be specified ; (3) in the case of land in 
large towns the area, block or quarter, name or number, the lot number (if there are separate 
series of lots, the series should be stated, and where the land forms part only of a lot particulars 
regarding that part), the holding number in the latest town survey map, if any, and year of the map. 


require ” includes several methods. Sale without 
attachment is one method of execution ; attach- 
ment of a decree or debt is another. An appli- 
cation for execution by one method cannot be 
converted into another method. 91 I. C. 240. 
Eject ment for money decree is a method under 
Oudh Rent Act, S. 61. 19 I. C. 38 = 15 C ’ 

\ 21, R. 12.— Execution of decrees falling under 
S. 52 must be accompanied by an inventory. 28 
Bom. L. R. 1322 ^-98 I. C. 941 = A. I. R. 1927 
Bom. 52. The rule does not contemplate any 
enquiry before the Court whether the property 
belongs to the judgment-debtoi or not. 12 W. R. 
329. A reasonable and accurate description of 
what is sold is required. A wrong date of the sale 
does not invalidate the title acquired at such sale. 
(30 Cal. 699, List.) 9 I. C. 7*9 “9 M. L. T. 319. 
The execution creditor is liable for damages for 
-wrongful seizure of property belonging to a 
stranger. 3 Bona. 74* 


0 . 21 , R. 13 . — The intention of the rule is that 
the description in the notice of attachment should 
be sufficient to identify the property. 12 W. R. 
488 ; 14 A. 190 ; see 17 C. 631 (F. B.) under 
K. 17. The Court can call for an amendment to 
furnish necessary particulars. 65 P. L. R. 1016* 
34 I.C.955. List of properties filed not with 
application but at a time when execution is 
barred— Order of dismissal- Effect A.I.R. 1926 
Mad. 260. An application for execution which' 
refers to a list filed with a previous application is 
valid. 12 C. ifii. But see 18 C. at p. 465 and 17 
C. 631. Where the decree is not clear regarding 
proclamation of property, the decree fc holder in his* 
execution application can give an amplified: 
description of the property giving the value <yt 
the property. 35 I. C. 368. In case a decree- 
holder fails to specify an incunibrance which he 
holds, he is estopped front suing on it. 15 M. 
41 i.Seea/so 38 M. L. T; (H. >C,) 49“ iooi I. 
C, 493 csja M. L. J, 223. : . , - 
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the rent or revenue last assessed oty the land, trust. be given j (4; in the case of buildings situated in 
a large town when the land oq which such buildings stand is not affected,, the name or number of the 
street, or, if the street has neither name nor number, the quarter or block, name or number, the num- 
ber of the building in the street or, if it has no number, the lot number must be given ; (5) in the 
case of immoveable property situated in a small town or village^ such of the particulars in paragraphs 
3 and 4 above as can be given should be given ; (6) the purpose to which land or buildings are put 
the material and age of buildings, all incumbrances and Municipal taxes should be stated ; (7) (a) 

the judgment-debtor’s share or interest in the property should be specified ; ( b ) the cost of the 
certified extract shall be reckoned in the costs of the application.” 


14. [S. 238.] Where an application is made for the attachment of any land which 

is registered in the office of the Collector, the Court may 
Power to require certified re q U | re applicant to produce a certified extract from 

ter in certain cases. the register of such office, specifying the persons register- 

ed as proprietors of, or as possessing any transferable in- 
terest in, the land or its revenue, or as liable to pay revenue for the land, and the 
shares of the registered proprietors. 

15. [S. 231.] ( 1 ) Where a decree has been passed jointly in favour of more per- 

sons than one, any one or more of such persons may, 
Application for execution unless the decree imposes any condition to the contrary, 


by joint decree-holder. 


apply for the execution of the whole decree for the benefit 


0. 21, R. 14. — An application by the decree- 
holder for a certificate that the extract from the 
revenue register is necessary, to enable him to 
obtain such a copy from the Collector’s Office, is 
a step-in-aid of execution. 5 M. 141. Application 
for attachment is unnecessary in a decree passed 
for sale of mortgaged property. 47 I. C. 639. 

0. 21, B. 15. Joint Decrees.— When once a 
joint decree is given, it ever after remains a joint 
decree, any act or conduct of the decree- holder 
notwithstanding, 8 W. R. 132. See also 17 W. 
R, 497. It is not competent to one of several 
joint decree-holders to grant full discharge of the 
decree out of Court or to certify to the Court 
complete satisfaction of the decree without the 
concurrence of all the decree-holders. 45 A. 401 
=*74 I. C. 687 = 1923 All. 494 ; 20 I. C. 457 = 16 

0. C. <46. A decree obtained by a father be- 
comes a joint decree on the son subsequently 
obtaining a decree against the father declaring 
his right to a share of the debt due under the 
decree obtained by the father. 14 M. 252 ; see 5 
A. 27 ; 10 A. 570. See also the observations in 
12 M. L V J. 181=25 M. 431. Validity of execu- 
tion application by one of several surviving co- 
parceners. See 29 Bom. L. R. 75. A manager of 
a joint Hindu family can give full discharge 
and the other members have no right beyond 
their share. 27 I. C. 603 = 60 P. L. R. 1915; 
see also ?i I. C. 177-25 M. L. J. 442. The rule 
is not applicable to the case of jointdecree- 
holders, the execution of whose decree is condi- 
tional on their joint performance of a particular 
act. 6 A. 69, One of joint decree-holders is en- 
titled to apply for an order absolute without 
joining the other party, subject to such orders as 
the court might see fit to pass to safeguard the 
other party’s rights. 11 I. C. 700 = 34 All. 72. 
And the judgment-debtor is entitled to look for 
a valid discharge to him who executes the decree. 
7JPat. L. T. 708 = 103 I. C. yS^A. b 1927 
Pat, 329, The judgment-debtor has no right to 
object to any one of several joint decree-holders 
executing' the whole decree. 8 N. L. J»9t < =54 

1. C. 924. Such an objection cannot be raised 
iU Appollftte Court when it has not been raised in 
the executing Court. 24 L. W. 711 =*97 I. C. 375 


= A. I. R. 1926 Mad. 1198. The judge has a 
discretion to allow one of the several decree- 
holders to execute the decree. 36 Mad. 357 = 24 
M. L. J. 541. The rule does not contemplate a 
case where a decree is passed in favour of two 
Hindu widows, and one of them alone applies 
for execution of the entire decree. 26 A. 318 ; 
/5 M- 343 ; 25 M. 431 (F.B.) and 7 C. 831. Suit 
in the name of a firm — Names of partners not 
disclosed — Payment of decree amount to a partner 
of the firm after dissolution operates as a valid 
discharge. 105 I. C. 892 = A. I. U. 1928 Sindh 
37. A court to which a decree is transferred for 
execution has no jurisdiction to entertain an 
application for bringing on record the legal repre- 
sentatives of a deceased decree-holder which 
must be made to the court passing decree. So 
the execution of a decree so transferred need not 
necessarily be stayed. 55 I. C. 156. A decree 
for costs in favour of 13 defendants cannot be ex- 
ecuted by two defendants in respect of their pro- 
portionate share of the sum awarded. 18 M. 464. 
As to decree for costs in different courts, see 58 I. 
C, 212 = 1 Pat. L. T. 426. On the death of one 
decree-holder the surviving decree-holders can 
execute on behalf of the legal representatives 
also. The court can inquire into the heirship in the 
course of execution when any person raises that 
question. 43 I. C. 1008. It is not obligatory on 
the Court to issue notice to the other joint decree* 
holders. 33 C. 306 ; 25 M. at p. 447 (F. B.). 
See also 96 I. C. 692 =30 C. W. N. 562 = A. I. R. 
1926 Cal, 81 1 ; 7 Pat. L. T. 27 = A. I. R. 1925 
Pat. 591. Any one of the decree- holders may, 
unless the decree imposes a condition to the con- 
trary, apply for execution of the whole decree. 
29 I. C. 181. A jointdecree cannot be executed 
by one of several joint decree-holders in respect 
of his own share. 4 Pat. L. J. 575 =53 I. C. 803 ; 
2 Luck. 259 ; 97 I. C. 896 = A. I.R. 1926 Oudh 
605. 

Limitation. — Where one only of several joint 
decree- holders is a minor, S, 7 » Limitation Act,, 
saves an application for execution by the minor 
decree-holder from being barred. 28 C. 465. 
Ste also 25 M. 431 (F. Application though 
defective saves limitation. 1 P. 609=69 L C. 
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of them all, or, where any of them has died, for the benefit of the survivors and the 
legal representatives of the deceased. 


( 2 ) Where the Court sees sufficient cause for allowing the decree to be execut- 
ed on an application made under this rule, it shall make such order as it deems neces- 
sary for protecting the interests of the persons who have not joined in the application. 

16. [S. 232 ] Where a decree or, if a decree has been passed jointly in favour of 

two or more persons, the interest of any decree-holder in 
the decree is transferred by assignment in writing or by 


Application for execution 
by transferee of decree. 


operation of law, the transferee may apply for execution of 


668. An application for partial execution is a 
step-in-aid of execution. 15 B. 242. The court 
can allow execution of cross-claims under the 
same decree providing safeguards for the rights 
of other parties. 44 X. C. 445. Similarity be- 
tween the rights of each of the parties does not 
make partition decree, a joint decree in favour of 
co-sharers. 43 M. L. J. 379 = 70 I. C. 296 -=192 2 
Mad. 456. No appeal is provided against an 
order under O. 2i, K. 15 or 16. (23 Bom. 620, 

referred to) 70 I. C. 329 — 1924 Mad. 518. 
Where in execution of a decree for sale in fav- 
our of joint decree- holders, one of them purcha- 
ses the property with previous leave of the court 
to execute the decree on behalf of all, the other 
joint decree-holders have in equity a right to 
recover from him their share, tr I. C. 517 = 33 
All. 56^ The decree can be executed by the 
decree-holder or the transferee as per S. 49 and 

O. 21, R. 16. Although portions of a decree can 
be legally transferred, the decree must h e execut- 
ed as a whole. 39 I. C. 654 = 15 P R. 1917. 
See also 2 Luck. 259. An assignee of a portion 
of the decree amount must apply for execution 
on behalf of all. Where a certificate is issued on 
behalf of all the decree holders there is in fact 
a discharge of the decree and the other decree- 
holders cannot execute the decree. 49 I. C. 14 1 
= (1918) M. W. N. 507. Where in a joint and 
several decree against B and C , they were indi- 
vidually awarded costs as against A, A is entitl- 
ed to execute his decree against only one of the 
judgment-debtors without deducting the costs of 
both, but after deducting the costs due to that 
judgment-debtor alone. 34 I.C. 388 = 3 LAV. 267. 

0. 21, e. 16. Scope and application of 
RULE. — This rule supersedes. 9 Bom. 179 and 20 
Cal. 388 at p. 395, 396 and gives effect to 19 
Mad. 306 ; 17 Cal. 341 ; 17 M. L. J. 391. The 
rule does not mean that each time the assignee 
comes to execute the decree be should come in 
under this rule. 31 C. W. N. 921 = 104 I. C. 4 = 

A. I. R. 1937 Cal. 694. There can be no assign- 
ment of rights pending suit under this rule even 
though a decree is passed subsequently A. I. R. 
1926 Bom. 406. The rule also applies to assignees 
of awards filed in court. 27 C. W. N. 666 = 1924 
Cal. 1 17 and to assignees of part of a decree. 44 
Mad. 919 = 41 M. L. J. 816*14 L. W. 287 (F. 

B. ) } 24 W, R. 11 ; 26 Mad. 101 ; 17 M.L.J. 475 ; 
17 M.L.J. 503 ; 48 A. 432 » 24 A.L.J. 430 = A. I. 
R. 1926 All. 346. The transferee of a portion of 
an indivisible decree cannot execute it even parti- 
ally. 35 Ail. 204*19 I. 0/304 = 11 A. L. J. 349- 
But unless the whole interest is exhausted there 
is not a transfer within the meaning of this rule. 
66 I. C. 679*1922 AIL 10 1 1 also 39 I. C 654*15 

P. R. 1917. A decree-holder succeeding as heir 

44 


to part of the property attached of a deceased 
judgment-debtor can proceed against the pro- 
perty for the whole debt. 103 I C. 911 =A. I. 
R. 1927 Mad. 937. The rule Jays down how r a 
decree has to be transferred in case the transferee 
desires to have it executed, and recognizes only 
two modes of transfer, vie., (1) transfer by assign- 
ment in writing, and (2) transfer by operation of 
law\ An assignee under an oral assignment has, 
as such, no locus standi at all to apply for exe- 
cution. 15 B. 307. Oral assignment is not valid. 
43 Cal. 99° = 43 l.A. 108 = 31 M.L.J. 248 (P.C.); 
also 16 I. C. 807. An assignment of a decree by 
partition is not valid. 9 I. C. 349 = 13 Bom. L.R. 
22. So an execution application based on an* 
oral assignment cannot be a step-in-aid of execu- 
tion. (1911) 2 M. W. N. 559 = 13 1.0. 78 = 10 
M.L.T. 532. A release by the benami assignee to 
the real assignee does not amount to an assign- 
ment and the real assignee cannot then execute 
the decree. 8 Pat. L.T. 163*101 I. C. 616 = A. I. 
R. 1927 Pat. 170. Decree- holder of decree-holder 
does not become transferee by operation of law. 
5 Pat. 511=7 Pat. L. T. 793 =96 I. C. 446--A.I. 
R. 1926 Pat. 320. The transfer of a decree made 
by an instrument in writing takes effect from the 
date of the instrument and not from the date of 
its recognition by the Court. ic6 I. C. 54. The 
assignment of personal decree does not require 
registration. 106 I. C. 485= A. I. R. 1928 Mad. 
142. Assignee of a part of decree can apply for 
its execution. A. I. R. 1928 Lah. 70. Transfer 

of decree by a decree-holder after insolvency 

Official Receiver can object to execution. A. I. R, 
1928 Mad. 360 (2). 

APPLICATION. — The transferee should apply 
for execution of the decree, and cannot apply 
merely for recognizing him as transferee. 14 M. 
L. J. 393 J M M. L. T. 513 = 21 I. C. 609 ; 105. 
I. C. 6u =4 O. W. N. 1025. An application by 
an assignee, for notice to issue under this rule, is 
an application for execution. 29 C. 235. The 
assignee of the decree, and not merely of the 
transferee of the property forming the subject- 
matter of the suit, can apply. 66 1. C. 878* 
1922 AH. 98 ; 3 Pat. L. ^625*69 I. C. 959* 
A. I, R. 1922 P. 563 i 4 A. L. J. 759. See aha 2 
Lah. L. J, i =11 P. W. R 1920=55 I. 0.983 = 
28 P. L. R. 1920. If a person obtains a decree 
for possession of certain property, and sells por* 
tions of it to others the vendees could not apply 
to execute the decree. 4 A. L, J. 759 ; 98 I.C. 
856 = A. I. R. 1927 Mad. 240. As to whether the 
transferee of a pre-emption decree can apply 
under this rule, see O. 20, It. 14. A transferee- 
of a decree for costs can apply. 7 A, 457. When 
a decree has been assigned by one assignee to 
another the second assignee can apply under this 
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the decree to the Court which passed it ; and the decree may be executed in the same 


rule even though the first assignee has not appli- 
ed. 9 A. 46* A creditor who attaches a decree 
is in much the same position as the transferee 
of a decree under this rule. 15 Cal. at p. 376. 
Assignment during pendency of execution procee- 
dings dates back to the date of execution applica- 
tion. 9 I. C. 549 — 13 Bom. L R. 22. The pro- 
visions ol this rule are mandatory ; non-compli- 
ance renders all proceedings void. 3 Lah. L. J. 
434 « 2 Lah. 230=63 I. C. 884; also 56 I.C. 461 ; 

5 Pat L. J. 390 = 57 L C. *5°; 54 Cal. 624. 
The transferee is entitled to the benefit of an 
attachment obtained by his transferor and can 
apply to execute for further sums becoming due 
under the decree, in addition to the sum original- 
ly sought to be executed for. 13 M. L. T. 145 = 
18 I. C. 691. Where properties were sold ‘with 
all arrears of rent’, the purchaser should be treat- 
ed as the assignee of the rent decrees as well. 
57 I. C. 874 = 25 C. W. N. 863. The assignee of 
a decree pendente lite is entitled to execute the 
appellate decree. 35 M. L. J. 294 = 44 I. C. 849. 
If there is an assignment pending proceedings in 
execution taken by the decree-holder, there is 
nothing in the Code debarring the Court from 
recognizing the transferee as the person to go on 
with the execution. 26 C. at p. 253 ; see also 16 A. 
133 ; 12 M. L. J. 348. The assignee of a preli- 

minary mortgage-decree for sale cannot ask for 
execution, and for the passing of the final decree 
under this rule. He must first get a final decree. 
32 I. C. 981. Regarding assignment of prelimi- 
nary decree in partition suit, see 24 L. W. 392 = 
97 I. C. 754 = A. I. R. 1926 Mad. 1129. It is not 
necessary that the transfer should be effected 
before the death of the judgment- debtor. If 
effected after his death the transferee can take 
out execution against his legal representatives. 1 1 
Bom. 727. If the assignor is dead the assignee 
will be required to produce a succession certifi- 
cate. 15 M. 419. But it may be produced at any 
time during the pendency of the proceedings. 19 C. 
482. When a minor succeeds to an estate w hich, 
up to the date it fell into his hands, had been in 
possession of the executrix there is a succession 
or transfer by operation of law. 16 C. at p. 349 ; 
it B. 368. See 4 C. W. N. 785 and 21 M. at p 
356. The assignee of a decree which has been 
attached can still execute it, but subject to the 
rights of the attaching creditor. 17 I. C. 323 = 13 
M. L. T. 227. Till a transferee is brought on 
record he has no right to execute the decree. He 
cannot question attachment of the decretal 
amount deposited to the credit of his assignor if 
before that his assignment had not been recognis- 
ed. 4 Rang 426 = 99 L C. 3°9 = A. I. R- 1927 
Rang. 55* The assignee can enter up satisfaction 
without an execution application. 17 I. C. 617 = 
12 M. L. T. 592. The assignee can execute the 
decree and his rights can be determined, even 
though he himself has not filed the execution 
application. 4 Lah. L. J. 259 = 1922 Lah. 396. 
Alignment of rights prior to decree, is not an 
assignment of the decree. 30 I. C.831. Equities 
between decree-holder and judgment-debtor will 
be taken into consideration against a transferee. 
Plea of partial failure of consideration for assign- 
ment, if can be raised by^the assignor as well as 
by the j udgmen t - debtor. 4 Pat, 120 = 1925 Pat. 


449. The judgment* debtor cannot question an 
assignment for inadequacy of consideration for 
assignment. 20 I.C. 685 = 18 C.W.N, 450. But he 
has got a right of appeal against an order recog- 
nising the transfer of a decree, , 26 I. C. 944 = 

2 L. W. 109. In the absence of an allegation of 
fraud, want of consideration is immaterial, if the 
transferor and transferee are agreed. 26 I. C. 685 
= 18 C. W. N. 450, or unless the assignment is a 
sham transaction. 49 I.C. 141 1918) M. W. 

N. 507. When a transferee applies under this 
rule the judgment-debtors cannot contend that the 
decree was obtained by fraud. 15 B. 307. But can 
contend that the transfer was fraudulent. 23 I.C. 
951 = 1 L. W. 206. See also 28 C. W. N. 963 = 
192s Cal. 23. 

TO WHAT COURT APPLICATION MADE.— The 
application can be made only to the Court which 
passed the decree. 25 A. 443 ; 27 C. 448. But 
an order by a Court to which the decree is sent 
for execution is not void. 17 M. L. J. 300. The 
legal representatives of the decree-holder can be 
brought on reeord even in the Court to which a 
decree is transferred for execution. 71 I. C 409 = 
1923 Nag. 105. The Court must enquire into the 
validity of an assignment if questioned. 23 I. C. 
95 1 = 1 L. W. 206. See also 24 I. C. 766 = 1 L. 
W. 206 ; 28 C. W. N. 963=84 I. C. 68=39 C.L. 

I. 590=1925 Cal. 23. But should not enquire 
into the bad faith of the transferee, while recog- 
nising the transfer. 33 I.C. 71 (Doubting 19 
M. 230). The decree-holder can always execute 
the decree if the transferee is not on record and 
has not applied for execution. 29 M. L. J. 698 = 
31 I. C. 542 ; 34 I. C. 791 =3 L W. 521. The 
judgment-debtor cannot object on the ground 
that the decree has been assigned. 18 I. C. 97 = 
16 O. C. 70. An auction-purchaser, purchasing 
certain decrees of his judgment-debtor, is a trans- 
feree of those decrees. 22 M. L. J. 161 = 13 I. C. 
3 2 4* 

NOTICE. — Where notice of assignment and 
warrant of attachment were issued, but the judg- 
ment-debtor objected, it was held that the attach- 
ment ought not to be allowed before hearing the 
objections. 12 I. C. 547 = 36 Bom. 58. The judg- 
ment-debtor cannot be said, to have acquiesced 
in an order of attachment, when no notice of 
assignment is served on him. ( Ibtd .) 39 I. C. 952 
= 118 P. L. R. 1917* Omission to object to a notice 
of assignment amounts to ratification. 83 I. C, 
142 = 1925 A. 206 (2)18 Pat.L.T. 163 = 101 I. C. 
616 = A. I. R. 1927 Pat. 170. Substituted service 
of notice is good service. 28 I. C. 219 = 1 L. W. 
35 t. The notice is not about the assignment but 
of the execution proceedings. 62 I C. 30 =6 P. L. 

J. 358. Therefore he can appeal against the order 
of recognition. 33 I. C. 71. When want of notice 
is not pleaded in prior execution proceedings, the 
judgment-debtor cannot do so in his application 
to set aside sale. 57 I. C. 707=5 Pat. L. J. 639. 
Sale held in execution of a decree by assignee 
without notice to assignor is nullity. 54 Cal. 624 
= 105 I. C. I93 = A. I. R. 1927 Cal. 781. If a 
decree w f as transferred by assignment, after the 
death of the judgment*debtor notice of the trans- 
fer may be served on his legal representatives. 
( Ibid.) See also 30 M. 541, The proper stage to 
object to a transfer is when the notice is served. 
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manner and subject to the same conditions as if the application were made by such 
•decree-holder : 

Provided that, where the decree, or such interest as aforesaid, has been trans- 
ferred by assignment, notice of such application shall be given to the transferor and 
the judgment-debtor, and the decree shall not be executed until the Court has heard 
their objections (if any) to its execution : 

Provided also that, where a decree for the payment of money against two or 
more persons has been transferred to one of them, it shall not be executed against the 
•others. 

17. [S. 245.] ( 1 ) On receiving an application for the execution of a decree as 

provided by rule n, sub-rule ( 2 ), the Court shall ascertain 
° n recei y. lng ap j whether such of the requirements of rules n to 14 as may 
d ecree< be applicable to the case have been complied with ; and, 

if they have not been complied with, the Court may reject 


and not when the transferee tries to execute the 
order. 87 I. C. 436 = 1925 All. 662. 

PROVISO.— The proviso refers to a decree for 
imoney personally due by two or more persons. It 
does not apply to a case in which nothing is due 
from the assignee of the decree, personally. 11 C. 
at p. 396. See also 5 All. 27. “ Decree for money 

against several persons ” is not restricted to per- 
sonal decrees for money. 19 N. L. R. 151 =1924 
Nag. 41. But a mortgage decree for sale is not 
a money decree. 12 I. C. 70 = 16 C. W. N. 132; 
49 Mad. 508=93 I. C. 58= A. I. R. 1926 Mad. 
623=51 M. L. J. 139. If the assignee is a joint 
judgment-debtor, he cannot execute it. 28 X. C. 
906. See also 44 I. C. 269 = 27 C. L. J. 110. 
But can sue for contribution. 20 I. C. 569 = 18 
C. W. N. 1 13. But a transfer to the pleader for 
the judgment-debtor does not satisfy the decree, 
though assigned to him in trust for his clients. 
It called upon he is bound to assign the decree 
ito them, but upon equitable terms only. 22 
C. W. N. 491=441.0. 13. Transfer brought 
about by death is not excluded from the opera 
tion of the proviso. 98 I, C. 26 (2)=A. I. R. 
1926 Mad. 1141=51 M. L. J. 443. 

A BENAMI ASSIGNEE, can execute. 37 All. 
414 = 29 I. C. 593 ; 20 c - 685 = C.W.N. 450 
See also 43 I. C. 801 =7 L. W. 201 ; 62 I. C. 299 
= 13 B. L. T. 173 ; 21 Mad. 388. But where the 
transferee of a decree is found to be a benamidai 
for the judgment-debtor, the Court is bound to 
refuse execution. 32 I.C. 952 =40 Mad. 296 ; also 
35 M. 659 = 12 I. C. 657. Whether transferee is 
benamidar for judgment-debtor must be decided 
by court. A. I. R. 1926 Lah. 666. This is so 
•even though the assignee is benamidar for one of 
the judgment-debtors. (4 C. W. N. 534, foil.); 43 
M. L. J. 761 =1922 M. 510. Also 35 I. C. 624 = 
4 L. W. 534. An arrangement between decree- 
bolder and some of the judgment-debtors that 
they must pay the entire decree amount to him 
and that he must execute the decree against the 
other judgment- debtors and realise the amountdue 
and paj it to this, is not prohibited by this rule. 
99 I.C. 902= A. I. R. 1927 Mad. 322=52 M. L. J. 
59* The real transferee owner of a decree cannot 
apply for execution on the ground that the trans- 
feree was his benamidar ana his agent. Only the 
benamidar is entitled to execute. 48 Mad. 553 ** 
48 ,M. L. J. 419 ; 8 Uih. 35 =.100 I. C. 545 (0 = 
A. L R. 1927 Lah. 110. The rejection of an 
application for substitution in the place of the 
•decree-holder does not operate as ret judicata to 


a subsequent application under this rule. 1925 
Oudh 417 = 12 O. L. J. 538. No suit will lie to 
establish a right to execute a decree, when an 
order dismissing an application under this rule 
has been allowed to become final. 28 A. 613. 
But see 20 A. 539 ; 16 M. L. J. 27 ; I A. L. J. 61. 
See also 7 A. 457. In such a case the assignee 
can sue the assignor for the recovery of the 
money paid. 16 M. 325 ; 20 A. 539. An appeal 
lies against an order refusing an application by 
the assignee. 1 A. L. J. 61 = 25 A. 443 ; 25 M. 
3S3. See also 12 C. 610 ; 16 A. 483 and 27 C. 670. 
No appeal lies against an order dismissing an 
application to be brought in as the legal repre- 
sentative of a deceased judgment-creditor. 16 M. 
L. J. 27. 

0 . 21 , R. 17 — Under S. 245 of the Old Code 
the Court was bound to reject an application not 
amended as per orders. Under the present rule 
time for amendment may be extended, or appli- 
cant can show that no amendment is necessary. 
17 N. L. R. 179 = 63 I. C. 971- Also 23 Cal. 217. 
For the case-law under the old Act, see 16 M. 142; 
17 C. 631 (F. B.) ; and 26 Mad. at p. 103. “ As 
nearly as may be.” For the meaning of these 
words, see 16 B. at p. 114. As to defects which 
could or could not be cured by an amendment, 
see 49 I. C. 982 =32 P. W. R. 1919. Also 118P. 
R. 1912 = 18 I. C. 516 ; 39 M. L. T. 371. The 
Court has power either to return for amendment 
or to reject, an application not complying with 
rules 11 to 14 of this order. 1 Pat. 149 = 69 I. C. 
2C0. Decree-holder is not bound to proceed 
against properties of judgment-debtors first. A. I. 
R. 1926 Lah. no. An application to file a fresh 
list of properties against which execution is also 
prayed for, is not an amendment of the execution 
petition. 2 Pat 78 7 =74 I.C. 144. Where a vakil 
is duly authorized to present an application for 
execution, the fact that the vakalat was not dated, 
does not make the application one not in accord- 
ance with law. 26 M 197 (19 8). Defects of form 
not affecting the merits, should be allowed to be 
remedied. See 17 C. at p. 636. W r hen an amend- 
ment is not made within the time allowed, the 
application does not stand rejected unless an 
order is made to that effect. 8 C. 479. A rejected 
application under this rule is not a step in aid of 
execution. 37 I. C. 916 = 2! C, W\ N. 835 ; also 
8 N. L. J. 91 ; 28 C. W. N. 988=84 I. C. 
747 = 1935 Cal. 10a. Wheri permission is grant- 
ed with no time fixed, to file list of immove- 
able property, if the list U filed after the period 
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the application, or may allow the defect to be remedied then and there or within a time 
to be fixed by it. 

(fc) Where an application is amended under the provisions of sub-rule (1), it 
shall be deemed to have been an application in accordance with law and presented on 
the date when it was first presented. 

(3) Every amendment made under this rule shall be signed or initialled by the 

Judge. 

(4) When the application is admitted, the Court shall enter in the proper 
register a note of the application and the date on which it was made, and shall, subject 
to the provisions hereinafter contained, order execution of the decree according to the 
nature of the application : 

Provided that, in the case of a decree for the payment of money, the value of 
the property attached shall, as nearly as may be, correspond with the amount due 
under the decree. 

[Madras] Add R. 17 (s) “ (5) Registers in accordance with Forms Nos. 19, 20 and 21 

in Appendix H are prescribed for use in all Civil Courts having jurisdiction over the classes of cases 
specified therein.” 

[Oudh] In Oudh for “ and, if .... fixed by it ” substitute “ and if they have not been 
complied with the Court may allow the defect to be remedied then and there or may fix a time with- 
in which it should be remedied ; and, in case the decree-holder fails to remedy the defect within 
such time, the Court may reject the application.” 


18. [S. 246 ] 

Execution in case of 
decree. 


(1) Where applications are made to a Court for the execution of 
cross-decrees in separate suits for the payment of two 
cross ’ sums of money passed between the same parties and cap- 
able of execution at the same time by such Court, then — 


of limitation, the execution application is barred. 
22 I. C. 337 = 18 C, L. J. 538. A filing of a fresh 
list of properties sought to be attached and sold, 
should be treated as a continuation of the origi- 
nal application. 22 C. W. N. 540 = 44 !• C. 553. 
If the application is within 12 years but amend- 
ment is after 12 years, the application is not bar- 
red. 45 M.L.J. 651 -• 1924 Mad. 367 ; the amend- 
ment will be deemed to have effect from the date 
of first presentation. 35 I. C. 876 = 31 M.L.J, 561. 

0. 21, R. 18. CROSS-DECREES AND CROSS- 
CLAIMS.— The rule deals only with cross-decrees 
and has no application to cross-claims under the 
same decree. 5 A. 272. To these R. 19 applies, 
and this rule and R. 19 apply only when a step in 
execution and a counter-claim have come into 
existence. 9 A. at p. 67. Before cross-decrees 
chn be set off the one against the other it is neces- 
sary that they should be in the same Court for 
execution. 16 W.R. 303. See also 24 A. 481; 21 
I. C. 32 = 11 A.L.J. 763. The decrees must also 
be under execution at the same time. 7 W.R. 535. 
A statute barred debt cannot be set off against 
the claim of plaintiff. 40 I. C. 816 = 21 C. W. N. 
1147. When the decrees themselves lead to the 
construction of a setoff, execution applications 
under both the decrees are not necessary. 52 I.C. 
746 = 1919 Pat. 372. The parties should not fill 
distinct characters in the two cases, 38 All. 660 — 
36 I.C. 948. In order to admit of a set-off, the 
parties must be the same, and the sum due under 
each decree must be definite. 5 W. R. 12. A 
decree directing plaintiff to recover the decree 
amount by sale of properties, but not directing 
payment by defendant, is a decree for money, and 
the provisions of this rule apply to it. 29 M. 318 ; 
16 W.R. 308 ; $ W.R. 32 ; 14J.C. 18 (P.C.). See 
aiw 15 C. 357 ; 26 M. 428. The decree-holder in 


a pre-emption suit can deduct his costs from the 
deposit made by him. 4 Lah. L. J. 354 = 2 Lah. 
294. A judgment-debtor is entitled to set off a 
decree obtained by him against the decree-holder, 
although the latter is alleged to be a mere bena- 
midar in respect of the decree obtained by ftim. 
3 M.L.J. 220. When a pauper plaintiff obtains a 
decree for a portion of his claim, and the defen- 
dant is allowed proportionate costs the right to 
set off does not arise until the claim of Govern- 
ment is satisfied. 9 A. 64 ; 10 A. 188. As regards 
rights of assignee of decree to set off, see 16 C. 
at p. 621 ; 7 M.L.J. 227 ; 26 M. 428. Where there 
are essentially cross- decrees, the decree for the 
smaller sum becomes absorbed in the one for the 
larger sum -nd no order of attachment can have 
any operation, or affect the legality of the set off. 
2 A. 866. See also 46 Cal. 168 = 45 I.C. 241; also 
22 IQ, 73 = 1 L.W. 3. The purchaser of a decree 
held by A against whom B holds a cross-decree, 
takes it subject to a setoff on account of B's 
decree. 10 W. R. 32 (F. B.). See also 12 I.C. 205 
= 4 Bur. L. T. 254. Set-off allowed against an 
attaching decree-holder, for sums against the 
original decree-holder. 28 C. W. N. 988 = 1925 
Cal. 102. A judgment-debtor may set-off against 
the amount of the decree against him, the amount 
of a decree which he has obtained against the 
decree-holder and other persons. 9C.479. See 
also 14 A. 339 ; 2 All. 91/ A decree in favour of 
all the partners of a firm in their individual capa- 
city and a decree by the defendant against the 
firm can be set off. 29 Bom. L.R. 396 = 104 1 . C. 
319 = A. I. R. 1927 Bom. 2^5. It is doubtful 
whether a mortgage decree is a joint and several 
decree, for the application of the rule of set-off. 
39 I.C. 560^15 A.L.J. 327. Aft appeal lies 
against an order passed under this rule. 16 C. 619* 
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(a) if the two suras are equal, satisfaction shall be entered upon both 
decrees ; and 

(b) if the two sums are unequal, execution may be taken out only by the 
bolder of the decree for the larger sum and for so much only as remains after deduct- 
ing the smaller sum, and satisfaction for the smaller sum shall be entered on the decree 
for the larger sum as well as satisfaction on the decree for tl>e smaller sum. 

(2) This rule shall be deemed to apply where either party is an assignee of one 
■of the decrees and as well in respect of judgment-debts du^ by the original assignor as 
in respect of judgment-debts due by the assignee himself. 

(3) This rule shall not be deemed to apply unless — 

(а) the decree-holder in one of the suits in which the decrees have been 
made is the judgment-debtor in the other and each party fills the same character in 
both suits ; and 

(б) the sums due under the decrees are definite. 

( 4 ) The holder of a decree passed against several persons jointly and severally 
may treat it as a cross-decree in relation to a decree passed against him singly in 
favour of one or more of such persons. 


Illustrations. 

(a) A holds a decree against B for Rs. 1,000. B holds a decree against A for the payment 
of Rs. 1,000 in case A fails to deliver certain goods at a future day. B cannot treat his decree as a 
cross-decree under this rule. 

( 3 ) .4 .and B, co-plaintiffs, obtain a decree for Rs. 1,000 against C , and C obtains a decree 
for Rs, 1 ,000 against B. C cannot treat his decree as a cross-decree under this rule. 

(0) A obtains a decree against B for Rs. 1,000. C, who is a trustee for B , obtains a decree 
on behalf of B against A for Rs. 1,000. B cannot treat Cs decree as a cross-decree under this rule. 

(< d ) A , /?, C% D and E are jointly and severally liable for Rs. 1,000 under a decree obtained 
by F. A obtains a decree for Rs. 100 against F singly and applies for execution to the Court in which 
the joint-decree is being executed. F may treat his joint decree as a cross-decree under this rule. 


Execution in case of cross- 
claims under same decree. 


19. [S. 247.] Where application is made to a Court 
for the execution of a decree under which two parties are 
entitled to recover sums of money from each other, then— 

(a) if the two sums are equal, satisfaction for both shall be entered upon the 
decree ; and 

(h) if the two sums are unequal, execution may be taken out only by the party 
entitled to the larger sum and for so much only as remains after deducting the smaller 
sum, and satisfaction for the smaller sum, shall be entered upon the decree. 

20 . The provisions contained in rules 18 and 19 
shall apply to decrees for sale in enforcement of a mort- 
gage or charge. 

The Court may, in its discretion, refuse execution at the 
same time against the person and property of the judg- 
ment-debtor. 

22. [S. 248.] (1) Where an application for execu- 
tion is made — 


Cross-decrees and cross 
claims in mortgage-suits. 

21. [S. 230, para. 2 ] 

Simultaneous execution. 


Notice to show cause against 
^execution in certain cases. 


0 . 21 , R« 10 . — This rule applies only when a 
step in execution and a cross-cl^kn have come 
into existence. 9 A. at p. 67. Rule not limited 
to cross-claims of precisely same nature. Even 
costs may be set off. 24 I, C. 376. In order to 
render this rule applicable, the parties entitled 
• under the decree must hold the same character 
and possess identical rights for enforcing execu- 
tion. S A. 272. If execution is taken out for the 
smaller sum this fact does not render subsequent 
proceedings void. 14 C. 18 (P. C.b Execution 
against person and property should be encouraged. 
Refusal to grant both the reliefs should be an 
exception and not a rule. 6 Lah. 543 *=93 L C. 
54 -A. I. R. 1926 Lah. no. 

0 . 21 , R. 22 . — The case of a transferee of a 


decree is not covered by the provisions of this 
rule. 28 O. C. 330 = 2 O. W. N. 73 = 1925 Oudh 
448. Provisions if mandatory. A. I. R. 1928 Cal. 
60 = 5s Cal. 96. A notice under this rule pre- 
supposes the presentation of an application for 
execution and the pendency of such application 
in a Court. 27 A. 557. 

Notice. — Provisions are mandatory ; and pro- 
ceedings without notice are void. 105 I. C. 65 *= 
46 C. L. J. 579 ; 95 I. C. 711 » A. I. R. 1926 Cal. 
539. Object of. See A. I. R. 1926 Cal. 86. When 
an application is made simply to transfer decree 
for execution to another Court, no notice appears 
to be necessary. 22 C. at p* 924. Reasons must 
be recorded if notice is dispensed with under Cl. 
(2). 40 I. C, 670 = 33 M. L. J. 539. The notice 
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(a) more than one year after the date of the decree, or 

(b) against the legal representative of a party to the decree, 

the Court executing the decree shall issue a notice to the person against whom execu- 
tion is applied for requiring him to show cause, on a date to be fixed, why the decree 
should not be executed against him : 

Provided that no such notice shall be necessary in consequence of more than* 
one year having elapsed between the date of the decree and the application for execu- 
tion if the application is made within one year from the date of the last order against 
the party against whom execution is applied for, made on any previous application for 
execution, or in consequence of the application being made against the legal represen- 
tative of the judgment-debtor, if upon a previous application for execution against the 
same person the Court has ordered execution to issue against him. 


must issue from the executing Court. To decide 
whether a decree is capable of execution is a 
judicial act and cannot be delegated. 43 Cal. 903 
— 20 C. W. N, 889 (F. B.). Irregular service has 
a different effect from that of non-service. 6 P. L. 
J. 319 =61 I. C. 823. An objection to the suffi- 
ciency of notice should be taken at the earliest 
opportunity. 21 W. R. 148. Objection may be 
raised even in the appellate Court for the first 
time. 9 I. C. 584-13 C.L. J. 162. The judg- 
ment-debtor will not be bound, where the service 
of notice has not been in accordance with law 
atid where he has not been aware of the execu- 
tion proceedings. 32 I. C. 744. Non-service of 
notice will vitiate the sale. 28 I. C. 898 = 19 C. 
W.N. 152; 15 I. C. $06=40 Cal. 45. One 
no. ice is sufficient. Once a notice is served, no 
fresh notice need be served for every execution 
application made more than one year after the 
last order. 2 Pat. 916 =4 Pat. L. T. 721. Also 74 
I. C. 202 ; 1919 Pat. 386. Notice must issue in 
every subsequent execution application more than 
one year old unless the proviso make it unneces- 
sary. 6 Pat. L. T. 290=5 Pat. 1=87 I. C. 531 
(F. B.). Under certain circumstances, notice 
issued is sufficient even though some of the judg- 
ment-debtors are minors, and no guardians are 
appointed for them. 64 I. C. 25=35 C, L. J. 9. 
A notice served on an intermeddler, though suffi- 
cient for the time, will not bar the true legal repre- 
sentative from raising objections subsequently. 
63 1 . C. 2418 = 45 Bom. 1186, A mere issue of 
notice is not sufficient under this section. It must 
be served. 64 I.C. 476 = 25 C. W. N. 972. Service 
of notice by affixing it on the wall of the Louse in 
which defendant resides is sufficient. 5 M. H. 
C. R. 100. The issuing of a notice under this 
rule gives a fresh starting point for limitation. 
15 A. 84. Even if the application under which 
the notice was issued was defective or irregular. 
341.0,280 = 19 O. C. 17. The application for 
issue of notice is a step-in-aid of execution. 35 

C. L. J. 82 = 1922 Cal. 44 ; 192s Cal. 668. The 
date of issuing a notice is the date on which the 
Court orders that it should issue, and not the 
date on which the notice is drawn up and signed. 
28 B. 416. But see 30 M. 30 ( C . T. Bapu v. N. 
T . Kanaran), An order for execution made after 
the issue of notice has the effect of reviving a 
decree, within the meaning of Art. 180, Limitation 
Act. 26 A. at p. 364 ; 30 C. 979. An order in 
execution against a dead person is invalid and 
also alt subsequent proceedings are a nullity, 11 
I. C. 869=247 P. L. R. 1911. But toe 4 Pat. L. 
J* 645 “52 I. C. 125. If the jhdgment-debtor 


dies after an order for attachment and sale, and 
if the legal representatives are not brought on 
record, the sale is valid. 45 M. L.J. 413=47 
Mad. 63, As to the effect of non-compliance 
with the provisions of this rule, see 28 A. 193 ; 21 

B. 424 (F. B.). See also 21 C. 19; 10 C.W, N. 306. 
Sale is void when no notice is issued. 46 I. C. 
221 =27 C. L. J. 528 ; 41 I. C. 853 = 22 C. W. N. 
390 ; 42 Cal 72 = 41 I. A. 251 (P. C.) ; 44 Cal. 
954=21 C. W. N. 776 = 38 I. C. 493 = 24 C. L. J. 
523 ; 42 Cal. 72 =27 M. L. J. 150 = 24 I. C. 304 = 
41 I. A. 251 (P. C.) , 64 I. C. 476 = 25 C. W. N. 
862 ; 48 I. C. 39=5 O. L. J. 551. Any order 
passed in the absence of any notice, is not bind- 
ing on the judgment-debtor. 34 I. C. 144. But 
see contra 11 I. C. 893 = 20 C. L. J. 337 (where it 
is said it is only voidable and not void. If the 
judgment-debtor had been given an opportunity 
to show cause why the decree should not be execu- 
ted, absence of notice is not very material. 55 
I. C. 816 = 5 b. L. J. 67. Non-service of notice 
on a defendant after attaining majority is a serious 
irregularity and will vitiate subsequent proceed* 
ings, until met by a valid defence. 63 I. C. 903 
= 14 L. W. 638. Sale without notice to the legal 
representative of a deceased judgment-debtor, is 
not valid as against other judgment-debtors. 45 
I. C. 699 ; but see also 86 I. C. 745 = 1925 Cal. 
1257. Notice to wrong person as legal represen- 
tative. Effect on real representative. 99 I. C. 
211 =13 O. L. J. 813 ; 3 O. W.N. 771 = A. I. R. 
1926 Oudh 613. No notice need be served 
on a judgment-debtor who has no interest 
in the property against which execution is 
sought. 88 I. C. 1039. Sale held while 
attachment subsists but without notice is not 
without jurisdiction, but is merely irregular andi 
liable to be set aside. 43 Mad. 57=37 M. L. J. 
216. An attachment without notice is not 
invalid but is a mere irregularity. 26 O. C. 
288 = 1924 Oudh 120. When a notice is issued 
to a person as guardian, it must be presumed 
that he was appointed guardian by implication, 
by the Court. 5 C. L. J. 434. Appeal lies from 
an order setting aside a sale without notice to- 
the auction-purchaser. 3 Lah. L. J. 463 ; 91 L 

C. 711= A. I. R. 1926 Cal 539. If no reasons 
were recorded for dispensing with notice it being 
only discretionary, the appellate Court may con* 
sider the executing Court’s use of its discretion 
on the merits. 42 M. L. J. 422=45 M. 875. 
Notice must go when a revivor of a decree is 
sought on the analogy of this rule. 33 M. L. J. 
533 = 40 Mad. 1127. 
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(2) Nothing in the foregoing sub-rule shall be deemed to preclude the Court 
from issuing any process in execution of a decree without issuing the notice thereby 
prescribed, if, for reasons to be recorded, it considers that the issue of such notice 
would cause unreasonable delay or would defeat the ends of justice. 

[Bombay] In R. 22 of O. 21 the words “ two years ” shall be substituted for the words “ one 
year ” wherever they occur. 

[Allahabad and Oudhj (1) In O. 21, substitute the words “ three years ” for “ one year ” 
both in R. 22 (1 ) («) and in the second line of the proviso to R. 22. 

(2) O. 2i, R. 22. — The following proviso is added in Allahabad and Oudh : — ‘Provided 
that no order for the execution of a decree shall be invalid by reason of the omission to issue a 
notice under this rule, unless the judgment-debtor has sustained substantial injury by reason of such 
omission.” 


23. [S. 249.] (1) Where the person to whom notice is issued under the last pre- 

^ r ceding rule does not appear or does not show cause to the 

notice" 6 ^ & ^ 1SSUS ° satisfaction of the Court why the decree should not be 

executed, the Court shall order the decree to be executed. 
(2) Where such person offers any objection to the execution of the decree, the 
Court shall consider such objection and make such order as it thinks fit. 

Process for Execution. 


24. [S. 250 ] ( 1 ) 

Process for execution, 
the decree. 


When the preliminary measures (if any) required by the fore- 
going rules have been taken, the Court shall, unless it sees 
cause to the contrary, issue its process for the execution of 


(2) [S. 251] Every such process shall bear date the day on which it is issued,, 
and shall be signed by the Judge or such officer as the Court may appoint in this behalf, 
and shall be sealed with the seal of the Court and delivered to the proper officer to be 
executed. 

(3) In every such process a day shall be specified on or before which it shall be 
executed. 

[Allahabad and Oudh] Add at the end of Sub-Clause (3J of R. 24 of O. 21. — ‘ and a day 
shall be specified on or before which it shall be returned to Court.’ 


25. [S. 343, includes latter part of S. 251] ( 1) The officer entrusted with the 

execution of the process shall endorse thereon the day on, 
Endorsement on process. an d manner in, which it was executed, and, if the 

latest day specified in the process for the return thereof has been exceeded, the reason 
of the delay, or, if it was not executed, the reason why it was not executed, and shall* 
return the process with such endorsement to the Court. 


(2) Where the endorsement is to the effect that such officer is unable to execute 
the process, the Court shall examine him touching his alleged inability, and may, if it 
thinks fit, summon and examine witnesses as to such inability, and shall record the 
result. 

[Allahabad and Oudh] 0 21 , R. 25 ( 2 ). — Substitute the following for paragraph (2) : — 

“ (2) Where the endorsement is to the effect that such officer is unable to execute the process- 
the Court may examine him personally or upon affidavit touching his alleged inability, and may, if it 
thinks fit, summon and examine witnesses as to such inability and shall record the result.” 


0 . 21 , R. 23 . — See 22 C. 558 and 28 M. 466 
(F. B.). 

0 . 21 , R. 24 . — The word* “unless it sees cause 
to the contrary” do not confer any discretionary 
power on the CbUrt. 10 C. 817. Seal of the 
Court is imperatively necessary. Without it the 
warrant is illegal and resistance to it will be no 
offence. 3 Pat. L. J. 636^49 I- C. 171 i 7 Pat. 
L. T. 30 =« 5 Pat. 216 »93 I. C. 146 *=27 Cr. L. J. 
418 = A. I. R. 1926 Pat. 237. As to the effect to 


be given to a warrant which is not signed by the 
Judge, see 7 A. 507 ; 22 C. at p. 604. A warrant 
not specifying period within which to be executed 
is not a good one. It should be executed only by 
the person authorised to execute it. It is not an 
offence to resist a bad warrant. 1 Pat. L. J, 550 
= 36 I. C. 871. The warrant cannot be executed 
after the period specified therein has expired. 10 
C. t8. The period fixed may be enlarged. See, 
S. 148. 
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[Hadrw] (i) Amend O. ai, R. 25 (a), as follows 

Insert the words “or cause him to be examined by any other Court” after the words “ examine 

him.” 

(2) Add the following proviso to K. 25 (2) : — “Provided that an examination of the officer 
entrusted with the execution of a process by the Nazir or the Deputy Nazir under the general or special 
orders of the Court shall be deemed to be sufficient compliance with the requirements of this clause,’ 1 


When Court may stay exe- 
cution. 


Stay of Execution . 

26. [S. 239.] ( 1 ) The Court to which a decree has been sent for execution 

shall, upon sufficient cause being shown, stay the execu- 
tion of such decree for a reasonable time, to enable the 
judgment-debtor to apply to the Court by which the decree 
was passed, or to any Court having appellate jurisdiction in respect of the decree or 
the execution thereof, for an order to stay execution, or for any other order relating to 
the decree or execution which might have been made by such Court of first instance 
or appellate Court if execution had been issued thereby, or if application for execution 
had been made thereto. 


(2) Where the property or person of the judgment-debtor has been seized under 
an execution, the Court which issued the execution may order the restitution of such 
property or the discharge of such person pending the result of the application. 

( 3 ) [S. 240.] Before making an order to stay execution or for the restitution 
Power to require security °f property or the discharge of the judgment-debtor, the 

from, or impose conditions Court may require such security from, or impose such 
upon, judgment-debtor. conditions upon, the judgment-debtor as it thinks fit. 

[Allahabad and Oudh] In Allahabad and Oudh for “ may ” in sub-rule (3) read “ shall ” 
unless good cause to the contrary is sho\*n. 


27. [S. 

Liability of 
tor discharged. 


241] No order of restitution or discharge under rule 26 shall 
prevent the property or person of a judgment-debtor 
judgment-deb- f rom b e j n g re taken in execution of the decree sent for 
execution. 


28. [S. 242.] Any order of the Court by which the 

s e ° r d e e r crte C or rt of' h appeUat S 'e deCree Was P assed - or of such Court of appeal as afore- 
Court to be binding upon said, * n relation to the execution of such decree, shall be 
Court applied to. binding upon the Court to which decree was sent for 

execution. 


29. [S. 243 ] Where 

Stay of execution pending 
suit between decree-holder and 
judgment-debtor. 

decided. 


a suit is pending in any Court against the holder of a 
decree of such Court, on the part of the person against 
whom the decree was passed, the Court may, on such 
terms as to security or otherwise, as it thinks fit, stay 
execution of the decree until the pending suit has been 


0. 21 ,R. 26 ,-The Court which passes the decree 
retains control of the execution proceedings, and 
it can transfer the decree to two courts at the 
same time for execution. 5 R. 397 = 1041.0, 
133 = A. I. R. 1927 Rang. 258 (2). The judgment- 
debtor is not obliged to furnish security ; he may 
if he wants stay. 7 Lah. L. J. 343 = 26 Punj. L. 
R. 634 = 1925 L. 552. Execution can be stayed 
only by the Court to which the decree is sent for 
execution, and that too only temporarily. 7 A 
330. Such Court may refer the objector to the 
Court which passed the decree. 9 C. 916 ; 4 M. 
.3*4 J 5 C. 736 ; 7 B. 481. For enforcement of 
liability of surety, see S. 145. Power to demand 
security, see 91 I. C. 772 = A. I. R. 1925 Lah. 552. 
The order requiring security must specify a day 
on or before which it is to be given. 12 M. L. J. 
34. Duty of executing Court where the decree 
sought to be executed has been modified in appeal. 
.4 Rang. 562. An appeal lies against an order 


requiring security. 12 C. 624. 

0 . 21 , B. 29 . — Liability of a surety for satisfac- 
tion of a decree does not cease on a decree in a 
suit by the judgment-debtor to set aside the 
decree but he will be liable if the suit be dis- 
missed in appeal unless there is a limitation as to 
his liability in the surety bond- 3 Rang. 496 = 
105 I. C. 602 = A. I. R. 1927 Rang, 321. Condi- 
tional order for stay has effect from date of order, 
even though the condition is fulfilled only later. 
25 L. W. 108=99 I. C. 632= A. I. R. 1927 Mad. 
391. The word 1 decided * means finally decided. 
32 C. W. N. 181. The words “ until the pend- 
ing suit has been decided ” mean after all rights 
of appeal have been exhausted and not merely 
until a decree has been passed by the Court. 32 
C. W. N. 18 1. As to the meaning of the word 
4 suit \ see 32 C. W. N. 181. The Court has no 
power to stay execution if no suit was pending 
against the decrfee-holder on the part of the 
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[Allahabad] O. 21, R. 29. — Add “ or any person whose interests are affected by the decree, 
or by any order made in execution thereof ” after words * r was passed ” and before the words 
“ The Court may ” in O. 21, R. 29. 

[Lahore] Add — “ 29-A. When a suit under R, 63 of this order is pending, the Court in 
which such suit is filed may, if it considers that execution of the former decree should be stayed, inti- 
mate the fact to the executing Court, which shall thereupon stay execution until the suit is decided.” 

Mode oj Execution . 

[S. 254 ] Every decree for the payment of money, including a decree for the 
payment of money as the alternative to some other relief, 
for payment of ma y exeCu ted by the detention in the civil prison of 
the judgment-debtor, or by the attachment and sale of his 

property, or by both. 

31. [S. 259 ] ( 1 ) Where the decree is for any specific moveable, or for any 

share in a specific moveable, it may be executed by the 
ble DL ropert° r specific movea ' seizure, if practicable, of the moveable or share, and by 
y ‘ the delivery thereof to the party to whom it has been 

adjudged, or to such person as he appoints to receive delivery on his behalf, or by the 
detention in the civil prison of the judgment-debtor, or by the attachment of his 
property, or by both. 

(2) Where any attachment under sub-rule (1) has remained in force for six 
months, if the judgment-debtor has not obeyed the decree and the decree-holder has 
applied to have the attached property sold, such property may be sold, and out of the 
proceeds the Court may award to the decree-holder, in cases where any amount has 
been fixed by the decree to be paid as an alternative to delivery of moveable property, 
such amount, and, in other cases, such compensation as it thinks fit, and shall pay the 
balance (if any) to the judgment-debtor on his application. 

(3) Where the judgment-debtor has obeyed the decree and paid all costs of 
executing the same which he is bound to pay, or where, at the end of six months from 
the date of the attachment, no application to have the property sold has been made, 
or, if made, has been refused, the attachment shall cease. 

[Allahabad] O. 21, R. 31. — In sub-rules (2) and (3), wherever the words * six months * 
occur, substitute ‘ three months or such extended time as the Court may, for good cause, direct 

[Oudh] In sub-rules (2) and (3), wherever the words ‘ six months ’ occur, substitute k three 
months or such further time as the Court may, in any special case, for good cause shown, direct’. 

32. [S. 260 ] (1) Where the party against whom a decree for the specific per- 

formance of a contract, or for restitution of conjugal rights, 
Decree for specific perform- or f or an i n j unc tion, has been passed, has had an opportu- 

jugal rights, or for an injunc- ™ty of obeying the decree and has wilfully failed to 
tion. obey it, the decree may be enforced [in the case of a 

decree for restitution of conjugal rights by the attachment 


30. 

Decree 

money. 


judgment-debtor. 75 I. C. 419=1923 Lah. 
514. Execution cannot be stayed on the ground 
that a stranger to the decree impeaches it on the 
ground of fraud. 8 Bom. 532. The holder of a 
mortgage decree has nothing to do with disputes 
between the representatives of his mortgagor. 
Suits respecting such disputes form no ground 
for stay. 7 C. 773. As to stay of execution of a 
decree on an award, see 35 B. 196 An appeal lies 
from an order refusing stay 20 M. 366 ; 10 A. 
389. But see 9 C. 214. Also from an order stay- 
ing execution. 13 C. in. 

0. 21 , E. 30 . — Decree-holder not bound to 
proceed against properties first. A. T. R. 1926 
Lah. no. A regularly perfected attachment is 
an essential preliminary to sales in execution of 
simple money decrees. Where there has been no 
such attachment any sale that may have taken 
place is not simply voidable but de facto void. 5 
A. 86 (F.B ). The words “attachment and sale” 
must be taken together and not distributively. 8 
W, R. 415, Attachment is necessary only when 

45 


no specific immoveable property is affected by 
the decree. 2 Pat. 768 = 73 I. C. 598. In the 
case of mortgage-decrees no attachment is neces- 
sary. 4 B. 515. See R, 21. An ordei directing 
the refund of money paid as compensation under 
the Land Acquisition Act may be enforced under 
this rule. 32 C. 921. 

0 . 21 , R.ftl. — Execution of money portion of 
decree in terras of O. 20, R. 10. 31 C. W. N. 850. 
In a decree for moveable property the money 
value is inserted under O. 20, R. 10 as an alter- 
native if delivery cannot be had. The judgment- 
debtor is given no option either to surrender the 
property or pay the money. Money can be re- 
covered only after delivery cannot be had. 13 
M. L. J. 444 ; 39 Mad. 1 =29 M. L. J. 342 (F. 
B.). Strict proof of facts bringing the case under 
S. 11 of the Specific Relief Act is necessary, to 
have the benefit of the stringent provisions of 
this rule. 

0 . 21 , B. 32 . — Relief claimed must be conse- 
quential upon an infringement of a legal right. 
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of his property or, in the case of a decree for the specific performance of a contract or 
for an injunction] 1 by his detention in the civil prison, or by the attachment of his 
property, or by both. 

(2) Where the party against whom a decree for specific performance or for an 
injunction has been passed is a corporation, the decree may be enforced by the attach- 
ment of the property of the corporation or, with the leave of the Court, by the deten- 
tion, in the civil prison of the directors or other principal officers thereof, or by both 
attachment and detention. 

(3) Where any attachment under sub-rule (1) or sub-rule (2) has remained in 
force for one year, if the judgment-debtor has not obeyed the decree and the decree- 
holder has applied to have the attached property sold, such property may be sold ; 
and out of the proceeds the Court may award to the decree-holder such compensation 
as it thinks fit, and shall pay the balance (if any) to the judgment-debtor on his 
application. 

(4) Where the judgment-debtor has obeyed the decree and paid all costs of 
executing the same which he is bound to pay, or where, at the end of one year from 
the date of attachment, no application to have the property sold has been made, or if 
made has been refused, the attachment shall cease. 

(5) Where a decree for the specific performance of a contract or for an injunc- 
tion has not been obeyed, the Court may, in lieu of or in addition to all or any of the 
processes aforesaid, direct that the act required to be done may be done so far as 
practicable by the decree-holder or some other person appointed by the Court, at the 
cost of the judgment-debtor, and upon the act being done the expenses incurred 
may be ascertained in such manner as the Court may direct and may be recovered as 
if they were included in the decree. 


I llustraftoii. 

A, a person of little substance, erects a building which renders uninhabitable a family man- 
sion belonging to B. A, in spite of his detention in prison and the attachment of his property, declines 
to obey a decree obtained against him by B and directing him to remove the building. The Court is 
of opinion that no sum realizable by the sale of A's property would adequately compensate B for the 
depreciation in the value of his mansion. B may apply to the Court to remove the building and may 
recover the costs of such removal from A in the execution proceedings. 

[Allahabad and Oudh] O. 21, R. 32. — In sub-clause (3) of O. 21, R. 32 read, “three 
months ” for “ one year ” and at the end of sub-clause (3) add the following : — “ The court may for 
good cause extend the time” : in Oudh add “ and the Court may also, for good cause shown, extend 
the time for the attachment remaining in force for a period not exceeding one year”. 

[Oudh] In Oudh substitute “ three months, or such further time as may have been fixed by 
the Court under the previous sub-rule” for “ one year ” in sub-rule (4) of R. 32, O. 21. 


44 I. C. 737 - 3 P. L. J. 106. Sub-rule (5) is 
new. It has been added to remedy a defect dis- 
closedin practice. See 8 Cal. 174 and 18 W. 
R. 282. In executing a decree for injunction the 
Court is not justified in ordering Police to inter- 
fere or in appointing a Commissioner to see that 
the decree-holder is not interfered with. 40 All. 
648-948 I. C. 2 6, When a decree directs a wall 
to be demolished, a second wall built ih its place, 
cannot be demolished by executing the same 
decree. Another suit must be filed. 59 I. C. 594 
-20 P. W. R. 1921. The Court can enforce obe- 
dience by punishment but cannot order a security 
bond. 3 L. W. 261 *.32 I. C. 698. The rule 
applies to a compromise decree as well, and on a 
breach of the decree execution must be taken, 
and no separate suit for damages will lie. 45 I. C. 
689 = 7 L. W. 563. Where a Court dismisses 
a petition for execution on the ground that the 
petitioning decree-holders had not then afforded 
to the judgment-debtor an opportunity of obeying 
the decree a subsequent application made after 
such opportunity had been afforded is not barred. 


21 C. 784 (P. C.) ; 7 Pom. H. C. (O. C. J.) 122. 
A decree for the restitution of conjugal rights be- 
tween Mahomedans or Hindus, may be enforced 
under this rule. 1 B. 164 ; 9 Bom. H. C.R. 290; 
11 M. I. A. 551. See also 14 B. L. R. 298 ; 1 A. 
501 ; 1 1 M. 327. An effective decree for restitu- 
tion of conjugal rights, where the wife is a minor 
can be made by ordering her parents to hand her 
over and in default Court can proceed against 
their person and property. 23 I. C. 828. If a 
person who has been directed to refrain from 
preventing his daughter returning to her hus- 
band’s house, permits her to reside at his house, 
such conduct does not amount to interference. 
1 A. 501, Art. 182, Limitation Act, does not 
apply to an application under this rule. 28 A. 
300. The decree-holder is not bound to take 
action on every petty infringement. 29 M. 314. 
A valid subsisting attachment is a condition pre- 
cedent to a sale under this section. 

Rule 89 (l).— 1 The words “in the case of 

for an injunction 99 were inserted after 

the word “enforced ” by Act XXIX of 1923, 2. 
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33. (1) Notwithstanding anything in rule 32, the Court, either at the time of 

passing a decree [against a husband]! for the restitution 

ting decTeeTfor restitudon^of °£ conjugal rights or at any time afterwards, may order 
conjugal rights. that the decree [shall be executed in the manner provided 

in this rule.] 1 

(2) Where the Court has made an order under sub-rule (1) [****** ]2 
it may order that, in the event of the decree not being obeyed within such period as 
may be fixed in this behalf, the judgment-debtor shall make to the decree-holder such 
periodical payments as may be just, and, if it thinks fit, require that the judgment- 
debtor shall, to its satisfaction, secure to the decree-holder such periodical payments. 

(3) The Court may from time to time vary or modify any order made under 
sub-rule (2) for the periodical payment of money, either by alteringthe times of pay- 
ment or by increasing or diminishing the amount, or may temporarily suspend the same 
as to the whole or any part of the money so ordered to be paid, and again revive the 
same, either wholly or in part as it may think just. 

(4) Any money ordered to be paid under this rule may be recovered as though 
it were payable under a decree for the payment of money. 

34 . [S. 261 ] (1) Where a decree is for the execution of a document or for the 

. endorsement of a negotiable instrument and the judgment- 

document, or" element of dedtor ne ® !eCtS 0r ref “ SeS t t0 ^ l , he decree > the d c cree ' 
negotiable instrument. holder may prepare a draft of the document or endorse- 

ment in accordance with the terms of the decree and deli- 
ver the same to the Court. 

(2) The Court shall thereupon cause the draft to the served on the judgment- 
debtor together with a notice requiring his objections (if any) to be made within such 
time as the Court fixes in this behalf. 

(3) Where the judgment-debtor objects to the draft, his objections shall be 
stated in writing within such time, and the Court shall make such order approving or 
altering the draft, as it thinks fit. 

(4) The decree-holder shall deliver to the Court a copy of the draft with such 
alterations (if any) as the Court may have directed upon the proper stamp-paper if a 
stamp is required by the law for the time being in force ; and the Judge or such officer 
as may be appointed in this behalf shall execute the document so delivered. 


0 . 21 , R .33 ( 1 ). — 1 The words “against a hus- 
band ” were inserted after "passing a decree'' and 
the words “ shall be executed in the manner pro- 
vided in this rule ” were substituted for the words 
“ shall not be executed by detention in prison *' 
by Act XXIX of 1923, S. 3 (a). 

For form of decree for restitution of conjugal 
rights, see 50 I. C. 887. When at the time of suit 
the husband is out of caste, the Court can pass 
a decree conditioned on plaintiff’s obtaining res- 
toration to caste. 8 A. 78. Ordinarily a decree 
for restitution of conjugal rights against a wife 
should direct that it should not be executed by 
detention of the wife in prison. 44 Bom. 972 = 
59 I. C. 361 ; 73 I.C. 716 — 1924 Lah. 244 ; also 
10 I. C. 177. But if she persists in leading an im- 
moral life, she must be detained in jail. 75 I. C. 
24 =**1923 Lah. 595 (2). A Hindu wife is justi- 
fied in leaving her husband’s protection if he 
habitually treats her with cruelty. 19 C. 84. As 
to what amounts to cruelty, see the judgment of 
Mookerjee, J., in 34 C. 971. In an action for 
specific performance of a contract to sell certain 
property with cultivating lights Court can compel 
defendant under cl. (5) to prosecute the applica- 
tion before the Rev. Div. Officer thus enabling the 
performance of the contract. A. I, R. 1926 Nag. 
465. 

0 . 21, E. 38 (8) — 2 The words “ and the decree- 


holder is the wife ” were omitted by Act XXIX 
of 1923, S. 3 ( b ). 

0 . 21 , R. 34 . — As to the procedure to be 
adopted in the case of failure on the part of a 
defendant to execute a document as directed in 
the decree, see 10 C. W. N. 345. A decree direct- 
ing transfer of shares and registration in favour 
of plaintiff, can be executed on defendant’s fai- 
lure to obey the directions. 41 I. C. 77. A defen- 
dant can execute the decree in his favour. 24 
Bom. L. R. 496 = 46 B. 990. As to the period of 
limitation within which an application should be 
made, see 10 B. 91. A compromise decree provid- 
ing for the execution of document can be en- 
forced under this rule and no suit is necessary. 61 
I. C. 535 =25 C. W. N. 68. Execuiion of com- 
promise decree providing for execution of patta. 
95 I. C. 1 79 = A. I. R. 1926 Cal. 975. The 
Registrar of the High Court has authority, when 
so directed by an order of Court, to execute a 
conveyance on behalf of a party refusing to do 
so, so as to pass his estate, but has no authority 
to bind him by entering into any covenants on 
his behalf. 16 C. 330. Action taken by Court 
in execution of decree foT specific performance of 
a contract of lease, Is a proceeding in the suit and 
Its pendens does not cease. 48 I. C. 188 = 14 N.L. 
R. 176. 
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(s) [S. 262.] The execution of a document or the endorsement of a negotiable 
instrument under this rule may be in the following form, namely : — 

“ C. D., Judge of the Court of 

(or as the case may be ), for A. B., in a suit by E. F. against A. B.”, 

and shall have the same effect as the execution of the document or the endorsement 

of the negotiable instrument by the party ordered to execute or endorse the same. 

( 6 ) The Court, or such officer as it may appoint in this behalf, shall cause the 
document to be registered if its registration is required by the law for the time being 
in force pr the decree-holder desires to have it registered, and may make such order as 
it thinks fit as to the payment of the expenses of the registration. 

35. [S. 263.] (i) Where a decree is for the delivery of any immoveable pro- 
perty, possession thereof shall be delivered to the party to whom it has been adjudged, 
or to such person as he may appoint to receive delivery on his behalf, and, if neces- 
sary, by removing any person bound by the decree who refuses to vacate the property. 

( 2 ) Where a decree is for the joint possession of immoveable property, such 
possession shall be delivered by affixing a copy of the warrant in some conspicuous 
place on the property and proclaiming by beat of drum, or other customary mode, at 
some convenient place, the substance of the decree. 

( 3 ) Where possession of any building or enclosure is to be delivered and the 
person in possession, being bound by the decree, does not afford free access, the 
Court, through its officers, may, after giving reasonable warning and facility to any 
woman not appearing in public according to the customs of the country to withdraw, 
remove or open any lock or bolt or break open any door or do any other act necessary 
for putting the decree-holder in possession. 

36. [S. 264.] Where a decree is for the delivery of any immoveable property in 

the occupancy of a tenant or other person entitled to 

^ ec ?, e for occupy the same and not bound by the decree to relin- 

moveable property when in . , , , ~ , 

occupancy of tenant. qmsh such occupancy, the Court shall order delivery to be 

made by affixing a copy of the warrant in some conspicu- 


0. 21, B. 36. SCOPE OF RULE.— Under R. 35 
(1) formal delivery is actual delivery. It is 
symbolic when under R. 35 (2), 36 or 96. 

When possession under a decree for possession 
has not been obtained subsequent suit for pos- 
session is barred. 3 Lah. L. J. 138-59 I. C. 770. 
A decree-holder entitled to possession of land is 
entitled to the land and the standing crops 
thereon. 26 M. 438. Also to any erections made 
thereon after suit. 18 W. R. 527. When the 
possession of a village is decreed, the decree- 
holder is entitled to possession of the account 
books and other papers relating to the village. 
II JL 485. A decree may be executed partly 
under this rule and partly under R. 36. 7 W. R. 
376 ; 9 W. R. 454 ; see also 17 W. R. 80 ; 5 B. 
554 and 10 C. 993. Delivery of possession to an 
agent without a power of attorney is valid. 13 N. 
L. R. 87 = 40 I. C. 689. A reasonable degree of 
force can be used to remove persons bound by 
decree to vacate. 42 Cal. 313 = 28 I. C. 1000. 
Possession actually given is not the less effective 
by reasan of an irregularity in taking it. 5 B. 387. 
An application for actual possession can again 
be put in after it has once been dismissed after 
delivery of formal possession. 45 I.C. 7. A decree 
for possession once satisfied by the plaintiffs 
being put in actual possession, cannot afterwards 
be re-executed on plaintiffs being dispossessed 6 
W. R. Mis. 108. See also 32 I. C. 44 = 29 M. L. 
J. 504. When a stranger obstructs delivery the 
remedy is criminal proceedings or a suit for 
damages. 43 M.L.J. 179 = 19*3 Mad. 2s. Symbolic 
delivery by mistake where actual delivery ought 
to be given is as good as actual delivery, so far 


as regards pprsons bound by the decree. 71 I. C. 
999 =3 Pat. L. T. 628. Sec also 97 I. C. 705 (2). 
Symbolic delivery will intei rupt judgment-debtor's 
adverse possession. 24 I. C. 85c = 10 .N . L. R. 60 ; 
also 43 I. C. 268 = 34 M. L. J. 97 (P. C.); 96 I. C. 
481 —A. I. R. 1926 Cal. 1172 ; A. I.R. 1926 Lah. 
35. Actual possession must be given if the judg- 
ment-debtor is in possession. Mere formal 
delivery will not prevent limitation running in 
favour of the judgment-debtor. 71 I. C. 885 — 
1924 Lah. 301 ; 1925 Mad. 1140 = 49 M. L. J. 
303. The sub-rule (2) merely lays down the 
manner of executing a decree for joint possession. 
11 I. C. 87. See also 20 Bom. 351. The prescribed 
procedure for symbolic delivery must be followed. 
When no actual or symbolic delivery has been 
obtained, no subsequent suit lies for fresh 
possession. 20 P. R. 1917=39 I. C. 753. Failure 
to affix warrant of delivery vitiates symbolic 
delivery. 1923 Lah. 693 = 74 I. C. I =5 Lah. L. 
J. S°7 *. 55 P C. 19 = 2 Lah. L. J. 202. Joint 
possession of one co-sharer as against another in 
actual enjoyment can only be symbolical. 19 A. 
L. J. 783=63 I. C/806. It is neither real posses- 
sion nor equivalent to it. 36 Bom. 373 = 14 I. C. 
447. Publicity of delivery is what sub-rule (2) 
requires. 68 I. C. 182 =2 Lah. L. J. 563. A 
decree for joint possession is valid unless 
unreasonable. 34 All. 150 = 13 I. C. 79. A 
usufructuary mortgagee of father’s share cannot 
have joint possession with the son. 25 I. C. 401 = 
16 M, L. T. 229. 

0 . 21 , B. 86. — Rule applies only to person 
holding exclusive possession of property and 
not bound by the decree. 97 1 . C. .170*= 
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ous place on the property, and proclaiming to the occupant by beat of durm or other 
customary mode, at some convenient place, the substance of the decree in regard to 
the property. 

Arrest and detention in the civil prison. 


Discretionary power to per- 
mit judgment-debtor to show 
cause against detention in pri- 
son. 


37. [S. 215-B.] (1) Notwithstanding anything in these rules, where an appli- 

cation is for the execution of a decree for the payment of 
money by the arrest and detention in the civil prison of 
a judgment-debtor was is liable to be arrested in pursu- 
ance of the application, the Court may, instead of issuing 
a warrant for his arrest, issue a notice calling upon him to 

appear before the Court on a day to be specified in the notice and show cause why he 
should not be committed to the civil prison. 

(2) Where appearance is not made in obedience to the notice, the Court shall, 
if the decree-holder so requires, issue a warrant for the arrest of the judgment-debtor. 

38. [S. 337.] Every warrant for the arrest of a judgment-debtor shall direct the 

officer entrusted with its execution to bring him before the 
Warrant for arrest to direct Q ourt convenient speed, unless the amount which 

he has been ordered to pay, together with the interest 
thereon and the costs (if any) to which he is liable, be 


judgment-debtor to be brought 
up, 


sooner paid. 

[Lower Burma] In Order 21, the following shall be inserted as Rule 3S-A : — 
u 38-A.* The actual cost of conveyance of a civil prisoner shall be borne by the Court order- 
ing his arrest or requiring his attendance at Court, as the case may be, and shall not be charged to 
the judgment-creditor. 


39. [s. 339.3 (1) No judgment-debtor shall be arrested in execution of a decree 
unless and until the decree-holder pays into Court such 
Subsistence -allowance. Sum as ^ j uc jge thinks sufficient for the subsistence of 

the judgment-debtor from the time of his arrest until he can be brought before the 
Court. 

(2) Where a judgment-debtor is committed to the civil prison in execution of a 
decree, the Court shall fix for his subsistence such monthly allowance as he may be 
entitled to according to the scales fixed under section 57 or, where no such scales have 
been fixed, as it considers sufficient with reference to the class to which he belongs. 


A. T. R. 1926 Lah. 668. There is nothing in this 
rule to prevent the applicant from obtaining 
possession without the aid of the Court. 22 V ,R. 
406 ; 15 W. R. 9Q ; iS C. 520 : 13 M. L. J. 375- 
No delivery is effected when the provisions of this 
rule are not complied with. 41 I. C. 752 =52 P. 
W. R. 1917. Symbolic possession in cases not 
contemplated under the Code is not effective. 46 
Bom. 932 — 24 Bom. L. R. 499. Where there is 
obstruction to actual possession by one entitled 
to a right of residence, only symbolic delivery 
under this rule can be given. 20 I. C. 571. The 
present rule applies when the property L in the 
possession of a mortgagee. 52 I. C. 269= 22 O. 
C. 278. Symbolical possession under the rule 
will give the purchaser a fresh starting point for 
limitation. 105 I. C, 781 = 40. W. N. 1005. After 
formal possession is given under this rule the 
plaintiff is entitled to bring a fresh suit to eject 
the defendant, n C. 93. If there is a decree 
for partition and the lands are in possession of 
tenants, delivery can be given under this rule. 26 
M. 76. No possession need again b£ claimed 
when a usufructuary mortgagee in possession 
gets a decree for pre-emption, 23 I. C. 876 = 12 
A. L. J. 521. When the decree-holder asked for 
possession with the crops on the land, but pos- 
session of land only was given, he should again 


ask for whole possession and not for crops only. 
97 I. C. 567 = A. I. R. 1927 Mad. 71. 

0 . 21 , R. 37 . — An application for a warrant 
of arrest may be presumed when the warrant is 
issued in the presence of the decree-holder’s 
pleader. 19 I. C. 394 = *5 Bom. L. R. 205. 
Ariest may be applied for only when means, 
other than by sale of land fail. 73 P. L. R. 1915 
= 291. C. 152. But see 7 Lah. L. J. 165 = 1925 
Lah. 379. Grounds for belief of ill-health are 
sufficient to exercise discretion to issue notice 
in the first instance. 9 I. C. 746 = 14 O. C. 36. 
A warrant of arrest fixing date of return should 
be issued when applied for, even though the 
judgment-debtor resides outside the jurisdiction 
of the Court. Such warrant should be executed 
by Court having jurisdiction. 44 I. C. 296 = 3 
Pat. L. J, 95. When notice has been served on 
individual members of a firm, even though the 
firm is insolvent, they may be proceeded against 
personally. 1925 Lah. 379 — 7 Lah. L. J. 16c. 

0. 21 , R. 88 .— -When a warrant directs a 
Nazir to arrest the judgment-debtor, the Nazir 
may authorize a deputy to execute the warrant, 
by endorsing his name on it. 6 A. 385. As for 
the liability of the Nazir for negligence in 
having allowed the debtor to eScaJ>e, see 4 B. 65. 
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[lower Burma] In Order 21, Kule 39, the following shall be inserted as sub-rule (a- A) : — 

“ (a-A) When a civil prisoner is kept in confinement at the instance of more than one decree- 
holder he 9hall only receive the same allowance for his subsistence as if he were detained in confine- 
ment upon the application of one decree- holder. Each decree-holder shall, however, pay the full 
allowance for subsistence, and when the debtor is released, the balance shall be divided rateably 
among the decree-holders and paid to them.” 

(3) The monthly allowance fixed by the Court shall be supplied by the party 
on whose application the judgment-debtor has been arrested by monthly payments in 
advance before the first day of each month. 

(4) The first payment shall be made to the proper officer of the Court for such 
portion of the current month as remains unexpired before the judgment-debtor is com- 
mitted to the civil prison, and the subsequent payment^ (if any) shall be made to the 
officer in charge of the civil prison. 

(s) [S. 340.] Sums disbursed by the decree-holder for the subsistence of the 
judgment-debtor in the civil prison shall be deemed to be costs in the suit : 

Provided that the judgment-debtor shall not be detained in the civil prison or 
arrested on account of any sum so disbursed. 

[Madras] O. 21, R. 39. Delete the present sub-rules (4) and (5) of Rule 39 of Order 21 and 
substitute the following - 

(4) Such sum (if any) as the fudge thinks sufficient for the subsistence and cost of convey- 
ance of the judgment-debtor for his journey from the Court-house to the civil prison and from the 
civil prison, on his release, to his usual place of residence together with the first of the payments in 
advance under sub-rule (3) for such portion of the current month as remains unexpired, shall be 
paid to the proper officer of the Court before the judgment-debtor is committed to the civil prison, 
and the subsequent payments (if any) shall be paid to the officer in charge of the civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and cost of con- 
veyance (if any) of the judgment-debtor shall be deemed to be costs in the suit. 

[Allahabad and Oudh] In sub-rule (5) delete the words “ in the civil prison ” occurring in 
two places. 

40. [S. 337-A .] ( 1) Where a judgment-debtor appears before the Court in obe- 
dience to a notice issued under rule 37, or is brought 
Proceedings on appearance fo e f ore the Court after being arrested in execution of a 

ence to notice or after arrest. decree for the payment of money, and it appears to the 

Court that the judgment-debtor is unable from poverty or 
other sufficient cause to pay the amount of the decree or, if that amount is payable by 
instalments, the amount of any instalment thereof, the Court may, upon such terms 
(if any) as it thinks fit, make an order disallowing the application for his arrest and 
detention, or directing his release, as the case may be. 

(2) Before making an order under sub-rule (1), the Court may take into consi- 
deration any allegation of the decree-holder touching any of the following matters, 
namely : — 

(а) the decree being for a sum for which the judgment-debtor was bound in 
any fiduciary capacity to account ; 

(б) the transfer, concealment or removal by the judgment-debtor of any part 
of his property after the date of the institution of the suit in which the decree was passed, 
or the commission by him after that date of any other act of bad faith in relation to 
his property, with the subject or effect of obstructing or delaying the decree-holder in 
the execution of the decree ; 

(c) any undue preference given by the judgment-debtor to any of his other 
creditors ; 


0. 21, R. 40. — “Other sufficient cause” must 
be based on evidence.. 54 I- C. 782. Security 
under Cl. (3) must be substantial and not illusory. 
(Ibid*) The words “ Some part thereof ” in 
8ub-S. (2) ( d ) refer to payment of money 
aenerally and are not limited to instalment decrees 
only. 7 Bur. L. T. 242=23 I- C. 833. Grounds 
for refusal of the arrest of the judgment-debtor. 
94 LC. 279 ( 0*27 Punj L- R- 229. If the 
debtor can pay a substantial part of the decretal 


amount, or instalment, and does not do so, poverty 
is no plea for release. (Ibid,) When all the pro- 
perties moveable and immoveable have been sold 
in execution by other creditors, it would be im- 
proper to. order his imprisonment. 4 Lah. L. J. 
266 = 1Q22 Lah. 259. The lunacy of a judgment- 
debtor is a good cause for disallowing an applica- 
tion for his arrest. 22 B. 961. See 22 B. 731 under 
S.55, 

Appeal.—^ 21 Mt. £9. 
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( d ) refusal or neglect on the part of the judgment* debtor to pay the amount 
of the decree or some part thereof when he has, or since the date of the decree has 
had, the means of paying it ; 

( e ) the likelihood of the judgment-debtor absconding or leaving the jurisdic- 
tion Of the Court with the object or effect of obstructing or delaying the decree-holder 
in the execution of the decree. 

(3) While any of the matters mentioned in sub-rule (2) are being considered, 
the Court may, in its discretion, order the judgment-debtor to be detained in the civil 
prison, or leave him in the custody or an officer of the Court, or release him on his 
furnishing security, to the satisfaction or the Court, for his appearance when required 
by the Court. 

(4) A judgment-debtor released under this rule may be re-arrested. 

(5) Where the Court does not make an order under sub-rule (1), it shall cause 
the judgment-debtor to be arrested if he has not already been arrested and, subject to 
the other provisions of this Code, commit him to the civil prison. 

[Madras] Add the following as a proviso to sub rule (5) of the Rule 40 of Order 21 : — 

“ Provided that, in order to give the judgment-debtor an opportunity of satisfying the decree, 
the Court before making the order of committal may leave the judgment- debtor in the custody of an 
officer of the Court for a specified period not exceeding ten days, or release him on his furnishing 
security to the satisfaction of the Court for his appearance at the expiration of the specified period if 
the decree be no* *.ooner satisfied. 

[Loc. Am. -Madras] In sert the following as sub-rule (5-A) in R. 40, O. 21, in the 
Firs* Schedule to the Code of Civil Procedure, 1908 : — 

“ (5-Aj During the temporary absence of the Judge who issued the warrant under R. 37 or 
38, the warrant of committal may be signed by any other Judge of the same Court or by any Judicial 
Officer superior in rank who has jurisdiction over the same locality, or where the arrest is made on a 
warrant issued by the District Judge the warrant of committal may be signed by any Subordinate 
Judge or District Munsif empowered in writing by the District Judge in this behalf.” 

[Madras] Add the following as sub-rule (6) to Rule 40 of Order 21 : — 

(6) No judgment-debtor shall be committed to the civil prison or brought before the Court 
from the prison to which he has been committed pending the consideration of any of the matters 
mentioned in sub-rule (2) unless and until the decree-holder pays into Court such sum as the judge 
may think sufficient to meet the travelling and subsistence expenses of the judgment-debtor and the 
escort for the journey to and fiom the prison. Sub-rule (sJ of Rule 39 shall apply to such payments.” 


Examination of judgment- 
debtor as to his property. 


Attachment of Property . 

41. [Cf. S. 267.] Where a decree is for the pay- 
ment of money the decree-holder may apply to the Court 
for an order that — 


(a) the judgment-debtor, or 

( h ) in the case of a corporation, any officer thereof, or 
(c) any other person, 

be orally examined as to whether any or what debts are owing to the judgment-debtor 
and whether the judgment-debtor has any and what other property or means of satis- 
fying the decree ; and the Court may make an order for the attendance and examina- 
tion of such judgment-debtor, or officer or other person, and for the production of any 
books or documents. 


Attachment in case of 
decree for rent or mesne pro- 
fits or other matter, amount of 
which to be subsequently de- 
termined. 


42. [S. 255.] Where a decree directs an inquiry as 
to rent or mesne profits or any other matter, the property 
of the judgment-debtor may, before the amount due from 
him has been ascertained, be attached, as in the case of 
an ordinary decree for the payment of money. 


0 . 21 , E. 41 .— This rule applies to all the pro- 
perties of the judgment-debtor out of which the 
decree can be satisfied either by delivery in obe- 
dience to the decree or by sale. 17 B. 514. The 
Court cannot prescribe to the decree- holder what 
property he is to attach. 3 W. R. Mis. 16. The 
judgment- debtor can be examined at any stage of 
the execution proceedings. An order for such 


examination may be made ex Parte* On proper 
cause being shown, such order may be set aside. 
It is not necessary that all usual methods of exe- 
cution should be exhausted before applying this 
rule. 34 I- C. 287 = 43 Ca l* 285. 

9 . 21 , R. 42 . — The rule does not apply to a suit 
for partnership accounts. 93 I. C. 306 = A. I. R. 
1926 Sind 178. This rule covers also an enquiry 



THE CIVIL COURT MANUAL. tO. 21, R. 43 

& 2 ] Where the property to be attached is moveable 
property, orher than agricultural produce, in the posses- 
sion of the judgment-debtor, the attachment shall be 
made by actual seizure, and the attaching officer shall 
keep the property in his own custody or in the custody of 
one of his subordinates, and shall be responsible for the 

due custody thereof : 

Provided that, when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once. 

[Madras] For O. 21, R. 43, substitute the following rules, viz , — 

43 . (1) Where the property to be attached is moveable property, other than agricultural 

produce, in the possession of the judgment-debtor, the attachment shall be made by actual seizure, 
and the attaching officer shall keep the property in his own custody or in the custody of one of his 
subordinates, and shall be responsible for the due custody thereof : 

Provided that, when the property seized is subject to soeedy and natural decay or uhen the 
expense of keeping it in custody is likely to exceed its value, the attaching officer may sell it at once, 
and 

provided also that, wh^n the property attached consists of livestock, agricultural implements 
or other articles which cannot conveniently be removed and the attaching officer does not act under 
the first pioviso to this rule, he may at the instance of the judgment-debtor or of the decree-holder 
or of any person claiming to be interested in such property leave it in the village or place wheie it has 
been attached — 

(0) in the charge of the person at whose instance the property is retained in such village or 
place, if such person enters into a bond in the Form No. T5-A of Appendix E to this Schedule with 
one or more sufficient sureties for its production when called for, or 

(/>) in the charge of an officer of the Court, if a suitable place for its safe custody be 
provided and the remuneration of the officer for a period of 15 days at such rate as may from time to 
time be fixed by the High Court be paid in advance. 

(2) Whenever an attachment made under the provisions of this rule ceases for any of the 
reasons specified in Rule 55 or Rule 57 or Rule 60 of this order, the Court may order the restitution of 
the attached property to the person in whose possession it was before attachment. 

43 -A. (1) Whenever attached property is kept in the village or place where it is attached, 

the attaching officer shall forthwith report the fact to the Court and shall with his report forward a 
list of the property seized. 

(2) If attached property is not sold under the first proviso to rule 43 or retained in the village 
or place where it is attached under the second proviso to that rule, it shall be brought to the Court- 
house and delivered to the proper officer of the Court. 

43 -B. (0 Whenever attached property kept in the village or place where it is attached is live- 

stock, the person at whose instance it is so retained shall provide for its maintenance, and, if he fails 
to do so and if it is in charge of an officer of the Court, it shall be removed to the Court-house. 

Nothing in this rule shall prevent the judgment debtor, or any person claiming to be interested 
in such stock from making such arrangements for feeding the same as may not be inconsistent with 
its safe custody. 

(2 ) The Court may direct that any sums which have been expended by the attaching officer or 
are payable to him, if not duly deposited or paid, be recovered from the proceeds of property, if sold, 
or be paid by the person declared entitled to delivery before he receives the same. The Court may 
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43. [S. 269, pan*. I 

Attachment of moveable 
property other than agricultu- 
ral produce, in possession of 
judgment-debtor. 


into accounts in a scheme suit under S, 92, C. P. 
Code. 41 I. C. 89. On this section, see also 19 
Cal. 139. 

0 . 21 , R. 43 . — A person who attaches under a 
warrant must have the warrant with him. Else 
the taking of the property is not lawful. 27 A. 
258. A warrant of attachment affixed to the 
outerdoor of a warehouse in which goods belong- 
ing to the judgment-debtor were stored constitutes 
a good attachment although the door is not 
broken open and the goods taken physical posses- 
sion of. 27 M. 346. See also 11 B. at p. 454 ; 
30 M. 207. The rule does not affect the liability 
of a surety for attached moveables if he fails to 
produce them. 62 I. C. 719 = 19 A, L. J. 247. 
A safurdar of attached property must produce 
them when called upon, even though the execu- 
tion application is dismissed for default and the 
attachment ends. 51 I. C. 653 = 60 P..R 19 * 9 - 


The proper execution procedure against a surety 
for attached property is to sue on the security 
bond first having it assigned in the decree-holder’s 
name. 39 M. L. J. 472=60 I. C. 134. See also 
47 I. C. 956 = 16 N. L. R. 178. Attachment of 
moveables — Bond executed by attaching creditor 
on taking possession of goods — Subsequent sale — 
Order for production of goods — Non-compliance 
— Forfeiture of bond is illegal. (1927) M. W. N. 
919. Mere application for attachment of ‘move- 
able property’ is not sufficient to attach a debt 
due from third parties. 9 I. C. 240. A right to 
sue for breach of contract cannot be attached. 
1925 Sind 98. The attaching officer entrusting 
the attached property to a third person without 
the permission of the Court, must, if the property 
be lost, makegood the loss himself. 24 A. L. J. 
561 =95 I. C. 828 = 48 A. sio=A. I.R. 1926 All. 
406, 
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also order that any sums deposited under these rules be recovered as costs of the attachment from 
any party to the proceedings 

[Note . — An additional Form, being Form No. has been inserted in App. E.] 

A , r . • , , 44* Where the property to be attached is agricul- 

produce hmCnt ° agncu tura tural produce, the attachment shall be made by affixing a 
p copy of the warrant of attachment, — 

( а ) where such produce is a growing crop, on the land on which such crop has 
grown, or 

(б) where such produce has been cut or gathered, on the threshing-floor or 
place for treading out grain or the like or fodder-stack on or in which it is deposited, 

and another copy on the outer door or on some other conspicuous part of the house 
in which the judgment-debtor ordinarily resides or, with the leave of the Court, on the 
outer door or on some other conspicuous part of the house in which he carries on 
business or personally works for gain or in which he is known to have last resided or 
carried on business or personally worked for gain ; and the produce shall thereupon 
be deemed to have passed into the possession of the Court. 

[Bombay.] After R. 44 of O. 21, the following shall be inserted, as rale 44- A, namely : — 

44 -A. Where the property to be attached is agricultural produce, a copy of the warrant or 
order of attachment shall be sent by post to the office of the Collector of the District in which the 
land is situate. 

45 . ( 1 ) Where agricultural produce is attached, the Court shall make such 

arrangements for the custody thereof as it may deem 

pr^duce^mlerVuachmenL 111 ^ 3 sufficient and, for the purpose of enabling the Court to 

make such arrangements, every application for the attach- 
ment of a growing crop shall specify the time at which it is likely to be fit to be cut or 
gathered. 

(2) Subject to such conditions as may be imposed by the Court in this behalf 
either in the order of attachment or in any subsequent order, the judgment-debtor 
may tend, cut, gather and store the produce and do any other act necessary for matur- 
ing or preserving it ; and if the judgment-debtor fails to do all or any of such acts, the 
decree-holder may, with the permission of the Court and subject to the like conditions, 
do all or any of them either by himself or by any person appointed by him in this 
behalf, and the costs incurred by the decree-holder shall be recoverable from the 
judgment-debtor as if they were included in, or formed part of, the decree. 

( 3 ) Agricultural produce attached as a growing crop shall not be deemed to 
have ceased to be under attachment or to require re-attachment merely because it has 
been severed from the soil. 

(4) Where an order for the attachment of a growing crop has been made at a 
considerable time before the crop is likely to be fit to be cut or gathered, the Court 
may suspend the execution of the order for such time as it thinks fit, and may, in its 
discretion, make a further order prohibiting the removal of the crop pending the exe- 
cution of the order of attachment. 

( 5 ) A growing crop which from its nature does not admit of being stored shall 
not be attached under this rule at any time less than twenty days before the time at 
which it is likely to be fit to be cut or gathered. 

[Bbmbay.] The following words shall be added to sub-rule (1) of Rule 45 of Order 21 after 
substituting a semi-colon for the full stop: — and the applicant shall deposit in Court at the time of 
application such sum as the Court shall deem sufficient to defray the cost of watching and tending 
the crop till such time. 

[Rangoon.] After R. 45 of O. 21, insert the following rules as Rules 45-A and 45 B: — 

45 *A. (1) Before issuing a warrant for the attachment of moveable property which it will be 

necessary to place in charge of one or more peons, permanent or temporary, the Court shall satisfy 
itself that the attaching decree-holder has produced a receipt in Form 15-A, Appendix E, from the 
Bailiff that he has paid in cash as process fees under Rules 17 (1) (c) (ii) (2) of the Process-Fees 
Rules not less than Rs. iq, for each person whom the Bailiff considers should be employed. 

(2) In sending the warrant for execution to the Bailiff the Court Clerk shall certify at the foot 
of the warrant that the receipt granted by the Bailiff for the necessary fees has been filed in the re- 
cord, the Bailiff shall then endorse on the warrant the name of the process-server to whom it is 
issued for execution. If a temporary peon is employed for the custody of the attached property, the 
process-server shall state in his report of the attachment the name of the temporary peon employed 
and the date from which his duties commenced. 

46 
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(3) At the time of granting the receipt in Form 15- A, for payments made by the decree-holder 
as required by sub-rule (1), the Bailiff shall state in the lower portion of the Form the date on which 
the fees paid will be exhausted, warning the decree-holder that the property will not be kept under 
attachment after that date, unless further fees are paid before that date. 

If the further fees required are not paid, the attachment shall cease as soon as the period for 
which fees have already been paid expires. In such a case the amount paid prior to the cessation 
of the attachment shall not be allowed to the attaching decree-holder as costs. 

(4) The payment of fees under sub-rule (n shall be made in cash to the Bailiff and the 
amount shall be at once entered in Bailiff’s Register in No. II. The Court Clerk shall on receipt of 
the Bailiff’s acknowledgment (Form 15-A) file it in the record and make an entry to that effectin 
the diary. 

(5) . Temporary peons employed for the custody of the attached property shall be remu- 
nerated at the rate provided for in Rule 15 of the Rules regarding process-serving establishments 
provided that the total remuneration disbursed shall in no case exceed the amount of the process- 
fees actually paid under the foregoing sub-rules. Permanent peons shall be presumed to be remu- 
nerated at the same rate as temporary peons but if the services of the former are utilized, the fees 
paid shall be credited direct into the Treasury to “Process-servers’ Fees” (XVI-A, Law and 
Justice ” — “ Courts of Law ” — “ Court-fees realized in cash”). 

(6) The remuneration of temporary peons employed to take charge of attached property shall 
be paid direct by the Bailiff to them on the order of the Judge. 

Before passing such order, the Judge must verify the name of the payee from the report of the 
attachment and must satisfy himself that the amount proposed to be paid does not exceed the 
amount of the fees deposited with the Bailiff, or, if any payments have already been made in the 
case of the unexpended balance of such deposits, and that all amounts previously drawn have been 
disbursed to the proper persons. 

(7) When the order has been signed by the Judge, the money shall be disbursed by the Bailiff 
at once to the peon or peons concerned, whose acknowledgment of receipt shall be taken in Bailiff’s 
Register II. If, however, the amount has been transferred to Bailiff’s Register I, the Bailiff shall 
draw the amount necessary tor payment from the Treasury as if it were a re-payment of deposit and 
shall then disburse the amount due to the peon or peons concerned, whose acknowledgment of 
receipt shall be taken in Bailiff’s Register I. 

(8) When the attachment is brought to a close or has not been effected, if the Judge finds, at 
the time of calculating the amount paid in and properly chargeable for peons, that the total amount 
of the fees actually paid under sub-rules 1 and 3 exceeds the total amount that is chargeable for peons 
including the amount of the last payment he shall direct that the excess be refunded to the payer, 

(9) The Judge shall in all cases in which a refund is to be made, issue to the Bailiff an order, 
a copy of which shall be placed on the record, to make such refund. If a sufficient portion of the 
amount paid by the decree-holder to pay such refund is in the hands of the Bailiff that officer shall 
make the refund in the ordinary way prescribed in his Register I[ for repayments. If the amount has 
been credited into the Treasury, he shall prepare a bill for the amount to be refunded in the pre- 
scribed treasury from and shall lay it before the judge for signature with the record of the case in 
the same way as a bill for the remuneration of temporary peons. Before signing the refund order, 
the Judge must satisfy himself that the amount is available for refund by examining Bailiff’s Register 
I and the record. The bill when signed by the Judge will be given to the payee, with instructions to 
present it for payment at the Treasury or sub-Treasury. 

45-B. (1) In addition to the fees payable before a warrant issues for the attachment of 

moveable property under Rule 45-A, the Bailiff shall require the attaching decree-holder to deposit a 
jam of money sufficient to cover the cost of attachment other than the pay of peons employed to 
take charge of it, for such period as the Bailiff may think fit. 

Explanation,— The costs in question might be, for example, ( a ) rent of building in which to 
store attached furniture, ( b ) costs of conveying the attached property from the place of attachment 
to Court or to a secure place of custody, (c) cost of feeding and tending live-stock, (d) cost of 
proceeding to the place of attachment to sell perishable property. 

(2) If the Attaching decree- holder fails to comply with the Bailiff’s requisition, the warrant 
shall not be issued. 

(3) Sums thus deposited shall be entered in the Bailiff’s Registers I and II and any re-pay. 
ments thereof shall be made according to existing orders. A receipt for such sums shall be granted 
by the Bailiff in Form 15- A, Appendix E. 

(4) In the receipt given for the sums deposited, the Bailiff shall state the period for which 
such suras will last, and if the attaching decree-holder does not deposit a further sum before the 
expiry of such period the attachment shall cease when the sum deposited is exhausted. 

(5) The officer actually attaching the property shall, unles^the Court otherwise directs, give 
the debtor, or, in his absence, any adult member of his family who may be present, the option of 
having the attached property kept on his premises or elsewhere, on condition that a suitable place for 
its safe custody is duly provided. The option so given may be subsequently withdrawn by order of 
the Court. Where the attached property consists of cattle these may be employed, so far as is con- 
sistent with Rule 43, in agricultural operations. 

(6) If no such suitable place be provided, or if the Court directs that the property shall be 
removed, the officer shall remove the property to the Court, unless the property attached is a growing 
crop, when Rule 45 applies. Whenever live-stock is placed at the place where it has been attached, 
the judgment-debtor shall be at liberty to undertake the due feeding and tending of it under the 
supervision of the attaching officer. 
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(7) Whenever property is attached, thte officer shall forthwith report to the Court, and shall 
with his report forward an accurate list of the property seized. 

(8) If the debtor shall give his consent in writing to the sale of property without awaiting the 
♦expiry of the term prescribed in Rule 68, the officer shall receive the written consent and forward it 
without delay to the Court for its orders. 

(9) When the property is removed to the Court it shall be kept by the Bailiff, on his own sole 
responsibility, in such place as may be approved by the Court. If the property cannot, from its 
nature or bulk, be conveniently kept on the Court premises, or in the personal custody of the Railiff, 
he may, subject to the approval of the Court, make such arrangement for its safe custody under his 
own supervision as may be most convenient and economical. 

(10J If there be a Government pound in or near the place where the Court is held, the Bailiff 
shall be at liberty to place in it such attached live-stock as can be properly there kept, in which 
case the pound-keeper will be responsible for the property to the Bailiff and shall receive the same 
rates for accommodation and maintenance thereof as are paid in respect of impounded cattle of the 
same description. 

(11) Whenever property is attached, and any person other than the judgment-debtor shall 
claim the same, or any part of it, the officer shall nevertheless unless the decree-holder desires to 
withdraw the attachment of the property so claimed, remain in possession and shall direct the 
claimant to prefer his claim to the Court. 

(12) If the decree-holder shall withdraw an attachment or if it shall cease under sub-rule (2) 
or (< 0 , the Bailiff’s officer shall inform the debtor or, in his absence, an adult member of his family 
that the property is at his disposal. 

(13) If any portion of the deposit made under sub-rule (1) or (4) remains unexpended it shall 
be refunded to the decree-holder in the manner prescribed for such refunds in sub-rule 9 of Rule 45- A. 
Any difference between the cost of attachment of moveable property (other than the costs 
referred to in Rule 45 A) and the sums deposited by the attaching decree-holder shall, unless the dif- 
ference is due to the default of the Bailiff, be recovered from the sale-proceeds of the attached pro- 
perty, if any, and if there are no sale-proceeds, from the attaching decree-holder on the application 
of the Bailiff. If there is still a deficiency, the amount shall be paid by Government. 


Attachment of debt, share 
and other property not in pos- 
session of judgment-debtor. 


46. [S. 268.] (1) In the case of 


0 . 21 , R 46 . Scope. — A prohibitory order to 
a person outside the Court’s jurisdiction is illegal, 
39 Cal. 104 = 16 C. W. N. 402. See also 177 P. 
L. R. 1915--30 I. C. 487 ; 107 I. c. 663 U). 
Annuity until it falls due is not a debt, nor money 
expected to reach a public officer until actual 
receipt. 14 C. L. J. 127 = 16 C. W. N. 14. 
Whether an attaching creditor who has attached 
a debt but not the decree on the debt, can 
execute the decree. See 92 I. C. 1021 —A. I. R. 
1926 Mad. 371 =50 M. L. J. 79 * A mortgage 
debt is moveable property within the meaning of 
this rule. 26 B. 305 ; 39 Mad. 389 = 28 M. L. J. 
338. Also 26 I. C. 508 = 27 M. L. J. 239 ; 16 I. 
■C. 816 ; 22 M. L. J. 105 = 37 Mad. 51 ; 50 I. C. 
157 = 21 O C. 400; 49 All. 917 = 1924 All. 796. 
But see 125 P. L. R. 1913 = 18 I. C. 318. See also 
(1912) M. W. N. 879 = 16 I. C. 43 s - There is no 
debt in a purely usufructuary mortgage. The 
proper procedure is to attach his interest in the 
immoveable property. 35 Bom. 288 = 10 I. C, 812. 
An order for attachment under this rule is not an 
injunction or order staying a suit within the mean- 
ing of S. 15, Lim. Act. 13 A. 76. See also 14 A. 
162. In attaching a debt, it is not the business 
of the Court to determine whether debts are 
really due or not, 28 A. 262 ; 4 Rang 100 = 97 I. 
C. 247 (2) = A. I. R. 1926 Rang. 175. And the 
appointment of a Receiver is not irregular. 27 I. 
C. 812. The absence of attachment does not 
render a sale invalid. 36 I. C. 292. When shares 
in company are purchased, the proceedings come 
to an end. Nothing more is to be done by the 
■Court. 42 M. L. J. 449 = 45 M. 537. Service of 
notice on the authorised Attorney of the manag- 
ing director sufficient. 5 R. 685. No notice to the 
judgment-debtor is necessary in attaching his 


money in the hands of the decree-holder himself, 
if it is not secured by a negotiable instrument. 
1 7 I. C. 420=15 O, C. 289. 

What can be attached.— Payments to be 
made to a railway contractor for work done as 
well as the salary and the allowance of a servant 
of a railway compay cannot be attached under 
O. 21, R. 46, C. P. C. 107 I. C. 663 (1). Attach- 
ment of agricultural produce in the hands of a 
third person comes under this rule. 64 I. C. 1007 
= 15 S. L. R. 128. An attachment of money in 
the hands of a Receiver made without the pre- 
vious permission or sanction of the Court is 
improper and irregular. 21 C. 85. Attachment 
of debt due when a prior order appointing a 
receiver has been made is invalid. 102 I. C. 413 = 
29 Bom. L. R. 409. Money deposited by a third 
person as due to the judgment-debtor can be 
attached under this rule. 43 All. 272=601.0. 
881. As regards the attachment of money or 
other valuable securities deposited as security for 
the due performance of one’s duty, see 9 M. 203 
(206) If the attachment is made after a cheque 
is delivered to the payee, the payment of the 
cheque cannot be stopped. 3 B. 49, and the 
attachment is of no avail. 12 1. C 869 = 4 Bur. L. 
T, 148. Undivided share in ancestral joint family 
business cannot be attached when the decree is 
personal. 50 I.C. 157 = 21 O. C. 400. After 
attachment of share in a company, company 
cannot by resolution appropriate share towards 
debts due to it. 39 M. L. T. 196 = 105 I, C. 246 
= 26 L. W. 209. A deposit with an association 
which is repayable as per rules only when mem' 
bership ceases can be attached but the Judgment- 
debtor cannot be compelled to r^sigp. 29 Bom.L. 
R. 416 = 102 I.C. 418 (i) = AJ.R. 1927 Bom. 365 
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(a) a debt not secured by a negotiable instrument, 

(b) a share in the capital of a corporation, 

(c) other moveable property not in the possession of the judgment- debtor* 
except property deposited in, or in the custody of, any Court, 

the attachment shall be made by a written order prohibiting, — 

(i) in the case of the debt, the creditor from recovering the debt and the 
debtor from making payment thereof until the further order of the Court ; 

(ii) in the case of the share, the person in whose name the share may be 
standing from transferring the same or receiving any dividend thereon ; 

(iii) in the case of the other moveable property except as aforesaid, the per- 
son in possession of the same from giving it over to the judgment-debtor. 

(2) A copy of such order shall be affixed on some conspicuous part of the Court- 
house, and another copy shall be sent, in the case of the debt, to the debtor, in the case 
of the share, to the proper officer of the corporation, and, in the case of the other move- 
able property (except as aforesaid), to the person in possession of the same. 

(3) A debtor prohibited under clause (i) of sub-rule (1) may pay the amount of 
his debt into Court, and such payment shall discharge him as effectually as payment to 
the party entitled to receive the same. 

[Lower Burma.] In Order 21, the following rule shall be inserted as Rule 46-A : — 

40 -A. When a debt alleged to be due by a third party to a judgment-debtor has been attach- 
ed under rule 46 and has not been paid into Court under sub-rule (3) of that Rule, the Court may, on 
the application of the decree-holder, issue a notice to such third party in Form Civil 74. A copy of 
such notice shall also, if possible, be served on the judgment-debtor. When at the hearing of such 
notice the third party shows no cause, and admits the debt to be due, the Court may intimate to him 
that he should pay into Court the amount admitted by him to be due, or so much thereof as may be 
sufficient to satisfy the decree, and that if he fails to do so he may be subject to a suit. 


Attachment 

moveables. 


of share in 


47. Where the property to be attached consists of the share or interest of the 
judgment-debtor in moveable property belonging to him 
and another as co-owners, the attachment shall be made 
by a notice to the judgment-debtor prohibiting him from 

transferring the share or interest or charging it in any way. 

48. (1) Where the property to be attached is the salary or allowances of a public 
officer or of a servant of a railway company or local autho- 
rity, the Court, whether the judgment-debtor or the dis- 
bursing officer is or is not within the local limits of the 
Court’s jurisdiction, may order that the amount shall, sub- 
ject to the provisions of section 60, be withheld from such 


Attachment of salary or 
allowances of public officer or 
servant of railway company or 
local authority. 


0 . 21 , R. 46 ( 2 ). — Attachment of a mortgage-debt 
without copy of attachment order being fixed to 
the Court-house is ineffectual. 9 C. W. N. 693 ; 
27 A. 378; 29 A. 259, 30 M. 207; 17 M. L. J. 48 8. 

0 . 21 , R. 46 ( 3 ). — In case the debtor admits the 
debt, the Court should order debtor to pay the debt 
to the decree-holder. 97 I. C. 467. A debtor can 
always get a valid discharge by payment into 
Court if any dispute exists as to persons entitled to 
the money, 112 P. L. R. 1913 = 18 I. C. 205. If the 
decree-holder was not entitled to recover his debt, 
the debtor of the judgment-debtor must contest 
his liability and will not be absolved from the 
liability if he pays the amount. 28 I. C. 317 = 50 
P. L, R. 1915. The debtor can plead that one 
claimant and not another is entitled to the debt. 
11 M. L. T. 262 = 15 I. C. 193. 

RIGHT OF Suit. — A judgment-cebtor whose 
debt has been attached can sue for his debt 
though he cannot recover it until the decree 
against him is satisfied. 10 I. C. 569 ; also 49 I.C, 
88 = 5 0 . L. J. 766. When a debt due from a 
third party to the judgment-debtor is attached 
but the liability is denied, a Receiver with power 
to sue may be appointed or the debt may be sold. 


35 I. C. 469 = 10 Bur. L. T. 6 ; A. I. R. 1927 All. 
41 =97 I. C. 467 ; Vide 84 I. C. 1022 ~ 1924 Cal. 
1068. A suit by an alleged assignee of a debt 
when it has been realised by a decree-holder is 
governed by Art. 62 or 120 of the Limitation Act 
and time begins to run from the date of receipt 
of money from Court. 38 Mad. 972=26 M. L. J. 
166. In a suit on bond debts purchased, evidence 
to identify debt can be let in when it has been 
wrongly described in execution. 6 L. W. 712=42 
I. £. 609. In the suit garnishee can show that 
no debt was due. A. I. R. 1926 Mad. ion. 

0. 21 , R. 48 . — This rule is new and supersedes 
the rulings in, 2 B. 44; 29 B. 405; 28 B. 198 and 30 
Cv 713. Prohibitory order on an Auditor of a Rail- 
way ^Company not to pay out security deposited 
will bind the company subject to its lien if any. 
7 Bur. 1 . T. 238 =24 I. C. 725. No order under 
sub-ruleV (3) can be made against Government 
without ohinging the Government on record as a 
party. 93 p. R. 1912 = 141 . C. 737. Attachment- 
power of Court to which decree is transfered. See 
1 Luck. 46 *»A. I. R. 1927 Oudh 112 ; 91 I. C. 
,043=130.1. j. 174. 
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salary or allowances either in one payment or by monthly instalments as the Court may 
direct ; and, upon notice of the order to such officer as the Government may, by noti- 
fication in the Gazette of India or in the local official Gazette, as the case may be, 
appoint in this behalf, the officer or other person whose duty it is to disburse such 
salary or allowances shall withhold and remit to the Court the amount due under the 
order, or the monthly instalments, as the case may be. 

(2) Where the attachable proportion of such salary or allowances is already 
being withheld and remitted to a Court in pursuance of a previous and unsatisfied 
order of attachment, the officer appointed by the Government in this behalf shall forth- 
with return, the subsequent order to the Court issuing it with a full statement of all the 
particulars of the existing attchment. 

(3) Every order made under this rule, unless it is returned in accordance with 
the provisions of sub-rule (2), shall, without further notice or other process, bind the 
Government or the railway company or local authority, as the case may be, while the 
judgment-debtor is within the local limits to which this Code for the time being extends 
and while he is beyond those limits if he is in receipt of any salary or allowances pay- 
able out of His Majesty’s Indian revenues or the funds of a railway company carrying 
on business in any part of British India or local authority in British India , and the 
Government or the railway company or local authority, as the case may be, shall be 
liable for any sum paid in contravention of this rule. 

49 . (1) -Save as otherwise provided by this rule, property belonging to a partner- 

ship shall not be attached or sold in execution of a decree 
property 1 ment ° f partnership other than a decree passed against the firm or against the 

partners in the firm as such. 

(2) The Court may, on the application of the holder of a decree against a part- 
ner, make an order charging the interest of such partner in the partnership property 
and profits with payment of the amount due under the decree, and may, by the same 
or a subsequent order, appoint a receiver of the share of such partner in the profits 
(whether already declared or accruing) and of any other money which may be coming 
to him in respect of the partnership, and direct accounts and inquiries and make an 
order for the sale of such interest or other orders as might have been directed or made 
if a charge had been made in favour of the decree-holder by such partner, or as the 
circumstances of the case may require. 

(3) The other partner or partners shall be at liberty at any time to redeem the 
interest charged or, in the case of a sale being directed, to purchase the same. 

(4) Every application for an order under sub-rule (2) shall be served on the 
judgment-debtor and on his partners or such of them as are within British India. 

(5) Every application made by any partner of the judgment-debtor under sub- 
rule (3) shall be served on the decree-holder and on the judgment-debtor, and on such 
•of the other partners as do not join in the application and as are within British India. 

(6) Service under sub-rule (4) or sub-rule (5) shall be deemed to be service on 
all the partners, and all orders made on such applications shall be similarly served. 

Execution of decree against 50 . (1) Where a decree has been passed against 

firm - firm, execution may be granted — 

(a) against any property of the partnership ; 

(b) against any person who has appeared in his own name under Rule 6 or 
Rule 7 of Order XXX or who has admitted on the pleadings that he is, or who has 
been adjudged to be, a partner ; 


0 . 29 , R. 49 . -~A decree can be passed against 
an individual partner. 23 C« W. N. 500 = 51 I. C. 
397 . N 

0. 21 , R. 50 ( 1 ). — An award against a firm 
having the force of a decree under S. 15 of 
the Ind. Arb. Act is not sufficient to have recourse 
to the provisions of this Rule, 29 Bom. L. R. 660 
= 104 I. C. 94 = A. I. R. 1927 Bom. 428. This 
Rule is limited in its operation to the case of a 
partner who was living at the time of the decree. 


87 I. C. 992 = 1925 Sind 298. Under Sub-rule ( 1 ) 
and under English Law, partners not served and 
who have not appeared are not liable. 36 M. 414. 
= 22 M. L. J. 109 ; also 30 C. W. N\ 1 1. Where 
summons were affixed on refusal to accept, and 
the party did not appear, execution could pro- 
ceed against him personally as partner under 
sub-rule f 1) (r). 26 I.C. 866« 19 C.W.N. 1008. 

Appearance under protest — Remedy of party in 
execution. 31 C. W. N, 1004. 
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(c) against any person who has been individually served as a partner with a 
summons and has failed to appear : 

Provided that nothing in this sub-rule shall be deemed to limit or otherwise 
affect the provisions of section 247 of the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to cause the decree to be exe- 
cuted against any person other than such a personas is referred to in sub-rule (1), 
clauses ( b ) and (c), as being a partner in the firm, he may apply to the Court which 
passed the decree for leave, and where the liability is not disputed, such Court may 
grant such leave, or, where such liability is disputed, may order that the liability of 
such person be tried and determined in any manner in which any issue in a suit may 
be tried and determined. 

(3) Where the liability of any person has been tried and determined under sub- 
rule (2), the order made thereon shall have the same force and be subject to the same 
conditions as to appeal or otherwise as if it were a decree. 

(4) Save as against any property of the partnership, a decree against a firm 
shall not release, render liable or otherwise affect any partner therein unless he has 
been served with a summons to appear and answer. 

51. [S. 270.] Where the property is a negotiable instrument not deposited in a 

Court, nor in the custody of a public officer, the attach- 
. -^ ttachnient of negotia le ment ^ mac j e by actual seizure; and the instrument 
maa u- i *~n ... shall be brought into Court and held subject to further 

orders of the Court. 


52. [S. 272 ] Where the property to be attached is in the custody of any 

Court or public officer, the attachment shall be made by a 
notice to such Court or officer, requesting that such pro- 
perty, and any interest or dividend becoming payable 
thereon, may be held subject to the further orders of the 
Court from which the notice is issued : 


Attachment of property in 
custody of Court or public 
officer. 


0. 21, R. 50 (2). —The provisions of Order 30 do 
not in any way militate against sub-rule (2). The 
Court which passed the decree as well as the 
Court to which it is sent for execution can 
enquire into as to who constitute the firm. 86 I.C. 
1013 = 1925 Sind 293. Where in a suit by a firm a 
counter-claim was set up and a decree was passed 
and the solicitors of the firm closed the names of 
the partners, the fact of their being partners could 
be agitated in execution. 51 Bom. 794 = 29 Bom. 
L. R. 921 = 1031. C. 256 = A. I. R. 1927 Bom. 
447. No special leave is necessary as regards a 
person who has appeared in his own name under 

0. 30, R. 6 or who had admitted in pleadings 
that he is a partner, or who has been served with 
summons. 89 I. C. 401. Sub-rule ^2) applies 
only in the absence of the conditions of sub-rule 
(T). 26 I. C. 866 = 19 C. W. N. 1008 ; al so 28 I, 
C. 260 = (1915) M W. N. 180. This sub-rule 
covers also the case of a deceased partner. 24 
Bom.L.R, 1037 = 1923 Bom. 66. A decree against 
a firm after death of a partner can be executed 
against his legal representative. 100 I. C. 204 =A. 

1. R. 1927 Sind 130 (F. B.) ; A. I. R. 1927 Sind 
247. See also 29 Bom. L. R. 1296. If the decree 
is against a firm and personally against some 
specified partners, unnamed partners can be 
made liable under this rhle. 18 S. L. R. 146 = 
1925 Sind 317. For the purpose of sub-rule (2) 
* Court which passed the decree ' is the Court of 
transfer. 43 All. 394 = 19 A. L. J. 187. 

Sub-ruls (8). — Deputy. Registrar empowered 
to grant leave under this rule cannot determine 
liability of a contesting party. 4 Bur. L. J. 116 
= 1925 Rang. 317. 


0 21, R. 50 (4) does not affect sub-rule (2) 68 
I. C. 627 = 1923 Bom. 66. Even though the firm 
is insolvent execution can proceed against 
partners personally when they have been served 
with notice. 7 Lah. L. J. 165 = 1925 Lah. 379. 
Sub-rule (4) does not mean that a person sought 
to be made liable ought to be served with sum- 
mons in the suit itself. 30 C. W. N. 11. 

0. 21, R. 52. — The order under this Rule is- 
judicial not administrative. 1925 Cal. 354. There 
is no warrant in the C. P. C. for the practice 
prevailing in Bombay regarding charging 
orders. 29 Bom. L. R. 689 = A. I. R. 1927 Bom. 

405. 

SCOPE. — The rule does not allow of an antici- 
patory attachment of money expected to reach 
the hands of a public officer, but applies only 
to money actually in his hands. 22 B 39. Also 44 
Cal. 1072 = 25 C. L. J. 595 ; 24 I. C. 617 = 26 M. 
L. J. 364. The Court has no power to refuse an 
application for attachment under this Rule. 8 
C.L.R. 7. Attachment of money in another Court, 
in another district is illegal. Proper procedure 
is to have the decree traneferred to that Court. 
26 I. C. 941 =7 Bur. L. T. 277. Attachment of 
money in another Court made without notice 
to that Court is irregular. nl.C. 859 =4 Bur. 
L. T. 192. The proviso is intended to prevent an 
unseemly conflict between two Courts. 19 B. 710. 
Regarding mode of distribution when the fund is 
attached by different Courts. See 29 Bom. L.R. 
689 = A. I. R. I927 Bom. 405. 

Meaning OF WORDS.— “ Any Court ” in- 
cludes also the executing Court. A subsequent 
formal attachment does not render infructuou* 
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Povided that, where such property is in the custody of a Court, any question of 
title or priority arising between the decree-holder and any other person not being the 
judgment-debtor, claiming to be interested in such property by virtue of any assign- 
ment, attachment, or otherwise, shall be determined by such Court. 


53. [S. 273.] ( 1 ) Where the property to be attached is a decree, either for 

the payment of money or for sale in enforcement of a 
ttachment of decrees. mortgage or charge, the attachment shall be made, — 

(a) if the decrees were passed by the same Court, then by order of such Court* 

and 

( b ) if the decree sought to be attached was passed by another Court, then by 
the issue to such other Court of a notice by the Court which passed the decree sought 


a prior subsisting one. 28 I. C. 123— 20C. W. 
N. 412. Money with Receiver is supposed to be 
in Court’s custody. 35 I. C. 589-1 Pat. L. J. 
449. So also money with Official Assignee. 49 
Bom. 638-1925 Bom, 344. The Court of a De- 
puty Collector is a ‘ Court ’ within the meaning 
of this Rule. 10 W. R. 43. See 21 A. 405. The 
Official Trustee is a ‘ Public Officer’. 12 M. 250. 
The interest which a judgment-debtor has, in 
property held by the Official Trustee, is not valid- 
ly attached by a notice given to the Official 
Trustee under this Rule. 12 M. 250. 'Interest 
or dividend,” meaning of. See 39 Bom. 88 = 17 
Bom. L. R. 133. 

PRIORITY. — Priority of payment is in favour 
of those applying for execution bv attachment of 
a fund, see 44 Mad. 100 = 39 M. L, J. 608 (F.B.) 
42 Mad. 692 =50 I. C. 92s ; also 29 I.C 239 = 38 
Mad. 221. A decree-holder attaching is entitled 
to complete payment, even though a prior attach- 
ment before judgment subsists in favour of a 
suitor. 37 All. 578 = 29 I. C. 622. Attachment 
of a decree debt when a prior order appointing a 
Receiver has been made is invalid. 102 I. C. 413 
-=29 Bom. L. R. 409. 

Application of the rule.— An execution 
application and notice to judgment-debtor are 
necessary to effect an attachment. A. I. R. 1926 
Mad. 1104=51 M. L. J. 436. When the money 
of a judgment-debtor who has not yet been de- 
clared insolvent is in Court, it should be made 
available to an attaching decree-holder. 33 I. C. 
723 = 14 A. L. J. 236. A letter containing cur 
rency notes sent by a third person to a judgment- 
debtor can be attached under this Rule while it 
is still in the Post Office. 13 M. 242 ; 21 C. 85. 
Creditors of a partnership can attach paitnership 
assets e\en before accounts is settled among the 
partners. 29Bom. L. R. 689 — A. I. R. 1927 
Bom. 405. 

RIGHT OF SUIT — A regular suit will lie for 
setting aside an order contemplated by the pro- 
viso. The mode of investigation and the nature 
of the order to be made is provided for in Rr. 58 
to 63. 19 C. 286 ; 7 C 553 ; 19 B 71c. 

APPEAL.— -Wheie the order of payment is 
made by a Sub Court, an appeal lies to the Dis- 
trict Court from that order. If presented in a 
wrong Court, it ought not to be dismissed but 
returned for presentation to the proper Court. 38 

I C. 772=5 L - w - 26 4 * 

0 . 21 , R. 53 . Scope — T he rule does not 
render the decree attached under it permanently 
incapable of execution. It merely operates as a 
stay of execution. 13 M. L. J. 265. The rule 
applies only to cases where the right attached i9 
a right expressly settled by the decree, and not a 


right arising from the decree by w ay of restitu- 
tion. 24 M. 341. This rule applies where a decree 
for redemption has to be attached. 10 B. 444. 
Also to a mortgage decree. 12 I. C, 924=8 A. L. 

J. 1327. The decree of a Revenue Court cannot 
be attached under this Rule. 21 A. 405. The 
procedure laid down in this Rule must be followed 
where a decree-holder desires to render a decree 
obtained by his judgment-debtor available for the 
satisfaction of his own deciee. 6 M. 418. A 
proceeding in execution and subsequent sale are 
not invalid, merely because the Court treated the 
decree as not being covered by this rule w’hen 
really this rule applies. 85 I. C. 660=1925 All. 
264. The order of attachment can be made by 
the executing Court as well as by the Court which 
passed the decree. 17 I. C. 323=13 M. L. T. 
227. A decree for unascertained mesne profits is 
a decree for money, 2 M. L. J. 288. A certificate 
under O. 21, R. 71 is attachable as a decree for 
payment of money. 95 I. C. 1033 = 24 A. L. J. 
385 = A. I. R. 1926 All. 379. 

Cl. (b).— If after receipt of order of attach- 
ment, a Court proceeds to execute the decree, 
and sells property in execution, the sale is invalid. 
32 C. 1 104. 

RIGHTS OF ATTACHING DECREE-HOLDER.— 
The attaching decree-holder has the same reme- 
dies against sureties of the judgment-debtor as 
the decree-holder himself has. 44 P. R. 1919 = 46 
I. C. 584. An attaching decree-holder will be 
liable in damages to his judgment-debtor if he 
allows the attached decree to lapse. 35 Mad. 622 
= 21 M. L. J. 577. The attaching creditor can 
himself execute the decree even when the decree 
attached and the decree sought to be executed 
are decrees of one and the same Court. 15 C. 
375. If it is found that the attaching decree- 
holder who has executed and realised the attached 
decree had no right he must be regarded as trustee 
of the person beneficially entitled to the profits of 
the decree. 5 Rang. 595=6 Bur- L. J. 321. 

Sale Of attached decrees.— A decree for 
dissolution of partnership can be regarded as a 
money decree and can be attached but cannot be 
sold. 27 B. 556. No decree can be sold in 
execution of another decree. See 20 C. in ; 2 A. 
290. Also 45 Bom. 343 = 59 I. C. 541. But see 
44 I.C. 252 = 16 N. L. R 72. A decree for 
mesne profits cannot be sold. The right proce- 
dure is to execute it. 4 Pat. L. J. 336 = 48 I. C. 
188; 1 R. 360 = 1924 Rang. 21. Where the 

decree attached is a maintenance decree charging 
immoveable pioperty it can be purchased and a 
separate suit brought for its sale. Or as repre- 
sentative of the maintenance decree-holder, he 
can also directly bring the property to sale. 23 
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to be executed, requesting such other Court to stay the execution of its decree unless 
and until — 

[Allahabad and Oudh.] O. XXI, R. 53 ( b ) Add ‘ and to any other Court to which the 
decree has been transferred for execution’ after the words such other Court’ 1 in sub clause 1 ( b ) of 
R. S3, O. XXI. 

(t) the Court which passed the decree sought to be executed cancels the 

notice, or 

(it) the holder of the decree sought to be executed or his judgment-debtor 
applies to the Court receiving such notice to execute its own decree. 

[Madras.] Add the following as sub-rule 1 (r) to R. 53 of O. XXI : — 

' ic) If the decree sought to be attached has been sent for execution to another Court, the 
Court which passed the decree shall send a copy of the said notice to the former Court, and there- 
upon the provisions of clause ( 0 ) shall apply in the same manner as if the former Court had passed 
the deoee and the said notice had been sent to it by the Court which issued it. 

(2) Where a Court makes an order under clause ( a ) of sub-rule (i) or receives 
an application under sub-head (n) of clause ( b ) of the said sub-rule, it shall, on the 
application of the creditor who has attached the decree or his judgment-debtor, 
proceed to execute the attached decree and apply the net proceeds in satisfaction of 
the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the attachment of another 
decree of the nature specified in sub-rule (1) shall be deemed To be the representative 
of the holder of the attached decree and to be entitled to execute such attached 
decree in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of a decree is a 
decree other than a decree of the nature referred to in sub-rule (1), the attachment 
shall be made, by a notice by the Court which passed the decree sought to be 
executed, to the holder of the decree sought to be attached, prohibiting him from 
transferring or charging the same in any way ; and, where such decree has been 
passed by any other Court, also by sending to such other Court a notice to abstain 
from executing the decree sought to be attached until such notice is cancelled by the 
Court from which it was sent. 

[Allahabad and Oudh.] In Allahabad and Oudh add ‘ and to any other Couit to which 
the decree has been transferred for execution after the words ‘ such other Court ’ in ssub-rule 4 
of R. S3, O. XXI. 

(5) The holder of a decree attached under this rule shall give the Court execut- 
ing the decree such information and aid as may reasonably be required. 

(6) On the application of the holder of a decree sought to be executed by the 
attachment of another decree, the Court making an order of attachment under this rule 
shall give notice of such order to the judgment-debtor bound by the decree attached; 
and no payment or adjustment of the attached decree made by the judgment-debtor in 
contravention of such order after receipt of notice thereof, either through the Court or 
otherwise, shall be recognized by any Court so long as the attachment remains in 
force. 

54 . [S. 274 .] (1) Where the property is immoveable, the attachment shall be 

made by an order prohibiting the judgment-debtor from 
ropert Chment °* lmmoveable transferring or charging the property in any way, and all 
10 ry * persons from taking any benefit from such transfer or 

charge. 

M. L. T. 355=* 47 I. C. 63 o. The assignee of an is invalid. 48 I. C. 109=9 L. W. 32 See also 
attached decree cannot execute it. 11 M. L. T. 50 Mad. 677 = 26 L. W. 103 = 103 I. C. 502 = A, 
144 = 13 I. C. 659 ; But see 23 N. L. R. 20 = 99 I. R. 192 7 Mad. 728 = 53 M. L. J. 150 (F. B,). 
I. C. 635 = A. I. R. 1927 Nag. 132. Payment to the judgment-debtor while the 

Saving OF Limitation. — Since an attached attachment of the decree subsists is invalid. 24 
decree can be executed, an application for exe* I. C. 795 (All.) On payment of attached decree 
cution even though dismissed will save limitation, amount into Court interests on both the decrees 
11 M. L. T. 144 = 13 I, C. 659. cease. 64 I. C. 780 = 35 C. L. J. 901. 

0 * 21 , R. 53 (6) applies to attachment before 0 . 21 , R. 54 . SCOPE. — Rent in a shrotriem 
judgment as well. 14 I. C. 285 = 22 M. L. J. 394. village is ‘ revenue’ under this rule. 46 Mad. 736 
Attachment is complete without notice to judg- =45 M. LJ. 263. Land includes sites as well as 
ment-debtor. Any adjustment after attachment buildings thereon. 7 Lah. L; J. 501 = 1925 Lah, 
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[Bombay] The following shall be added to sub-rule (1) of Rule 54 of Order ax 
Such order shall take effect, where there is no consideration for such transfer or charge, 
from the date of such order, and where there is consideration for such transfer or charge, from the 
date when such order came to the knowledge of the person to whom or in whose favour the party 
was transferred or charged.’* . 


( 2 ) The order shall be proclaimed at some place on or adjacent to such pro- 
perty by beat of drum or other customary mode, and a copy of the order shall be 
affixed on a conspicuous part of the property and then upon a conspicuous part of the 
Court-house, and also, where the property is land paying revenue to the Government, 
in the office of the Collector of the district in which the land is situate. 

[Allahabad A Oudh] Add the following as Sub-Rule (3) to O. 21, R. 54 : — 

( 3 ) The order shall take effect as against purchasers for value in good faith from the date 
when a copy of the order is affixed on the property, and against all other transferees from the judg- 
ment-debtor from the date on which such order is made.” 

55. [S. 275.] Where— 


Removal of attachment 
after satisfaction of decree. 


(a) the amount decreed with costs and all charges 
and expenses resulting from the attachment of any pro- 
perty are paid into Court, or 


(b) satisfaction of the decree is otherwise, made through the Court or certified 
to the Court, or 


383. Under the Code, property may be attached 
without view to immediate sale. 14 M. I. A. 529. 
A debt secured by a mortgage, by a lien upon 
immoveable property cannot be regarded as im- 
moveable property within the meaning of this 
rule. 12 C. 546 <"550). See also 9 M. 5. This rule 
has no application to the attachment of a decree 
for redemption. 10 B. 444 ; 20 C. 895. The 
attachment of the equity of redemption of the 
mortgagor can be effected under this rule. 21 B. 
226 ; also 62 I. C. 167 =33 C. L. J. 7. 

Requirements of a valid attachment. 
— As to how an attachment is to be effected, see 
7 Lah. L. J. 501 =1925 Lah. 583. Attachment is 
complete only when the procedure prescribed by 
this rule is followed. 39 I. C. 562 ; also 42 Mad. 
844 = 37 M. L. J. 375 (F. B.). See also 34 I. C. 
34. But see 42 Mad, 1 =35 M.L.J. 387. Proclama 
tion necessary for a valid attachment. 4 Lah. 21 1 
= 1923 Lah. 423 ; 104 I. C. 340= A. I. R. 1927 
Cal. 885. Non-affixture of the attachment order 
is a fatal defect. 60 I. C. 527. Omission to post 
order of attachment in Collector’s office is not 
fatal. 69 I. C. 563 = 1923 Nag. 78. See also 7 
A. 731. As to what is conspicuous part of the 
property in the case of a fishing right in a river, 
see 44 I. C. 412 = 1918 Pat. 33. Non-affixture of 
the proclamation order on the property is a 
material irregularity. 1923 Lah. 671. When 
attachment is disputed certified copy containing 
report of posting of notice of attachment is not 
legal evidence, but may be used as basis of 
evidence. 3 Bur. L. J. 287=85 I. C. 308. As to 
how to prove service of prohibitory order when 
the records are lost, see 83 I. C. 878 = 1924 A. 
747. A prohibitory order cannot be treated as 
notice to the world. 29 B. at p. 202. The 
requirements of this rule must precede the 
posting of the notices in the Court-house, as 
required by R. 68. 7 C. 34 at p. 39. See also $ 
M.L.J. 70. As to the effect of failure to have the 
drum beaten, see 10 B. 504. A proclamation of 
sale by beat of drum is sufficient. The drum 
need not be beaten at the time of sale. 56 I. C. 
523. No other notice of sale except the publica- 
tion provided for by this rule is necessary. 89 

47 


I. C. 107. See also A. I. R. 1926 Oudh 45. In 
the case of a joint family member, his undivided 
share is to be attached. 53 I. C. 336 = 10 L. W. 
449. Separate proclamation is not necessary to 
be served in every mouza comprising an estate 
or a tenure. 105 I. C. 689 (2) =6 P. 588. For the 
effect of such an attachment, see 89 I. C. 291. 

Effects of attachment.— -A ttachment 
under this rule does not constitute dispossession 
of the property in actual possession. 4 B. 529. 
A private alienation of property after an order of 
attachment which has not been effected is valid. 
26 I. C. 204 = 1 O. L. J.549 A re-attachment 
of property after decree does not imply an 
abandonment of an attachment obtained before 
decree. 6 C. 129. See also 16 A. 133. See also 34 
I- C. 34 . 

Where no attachment is necessary.— 
In the execution of a decree for the enforcement 
of a mortgage, property liable by virture of the 
decree to be sold, need not be attached. 4 B. 
515 ; 20 C. 805. No attachment is necessary in 
execution of a decree charging immoveable pro- 
perty with payment of decree amount — Procedure. 
24 L. W. 836=99 I. C. 656 — A. I. R. 1927 Mad. 
190. The process of attachment is intended only 
for the protection of the decree-holder, and even 
if there is no attachment as required by the Code, 
a sale in execution is valid. 30 M. at p. 264. See 
also 34 C. 787 ; 18 C. 188 ; 15 B. 222 (P.C.). 

0 . 21 , R. 55 . — In the case of an instalment 
decree, the instalment which has become due and 
in respect of which attachment has been made is 
the amount decreed in R. 55. 105 I.C. 799. Omis- 
sion to mention encumbrance in sale application 
— Order that the petition is closed-- Attachment 
does not terminate. 106 T. C. 138. Attachment 
cannot be deemed to be withdrawn when only 
part satisfaction is certified. 15 1. €.677 = 10 
A. L. J. 165. Money paid to remove attachment 
is not available for rateable distribution but must 
be paid to attaching creditor. 63 L C. 599=21 
Bom. L» R. 975. If the reversal of decree on 
first appeal raises the attachment, .the confirma- 
tion of the decree on second appeal revives the 
attachment. 48 I. C. 386. 



THE CIVIL COURT MANUAL. 


10. »,R.ge 


? ^7o 


(c) the dfecreer is set aside or reversed, 

the attachment shall be deemed to be withdrawn, and in the case of immoveable pro- 
perty* the withdrawal shall, if the judgment-debtor so desires, be proclaimed at his 
expense, and a copy of the proclamation shall be affixed in the manner prescribed by 
the last preceding rule. 

[Allahabad] O. 21, R. 55 — Substitute the following for Rule 55 - 

(1) Notice shall be sent to the sale officer executing a decree of all applications for 
rateable distribution of assets made under S. 73 ( 1 ) in respect of the property of the same judg- 
ment-debtof by persons other than the holder of the decree for execution of which the original order 
was passed. 

(2) Where — 

( a ) the amount decreed [which shall include the amount of any decree passed against the 
eame judgment-debtor, notice of which has been sent to the sale officer under sub-section ( 1 )] * with 
costs and all charges and expenses resulting from the attachment of any property are paid into 
Court, or 

♦ ( b ) satisfaction of the decree [including any decree passed against the same judgment- 
.’debtor, notice of which has been sent to the sale officer under sub section (1)], is otherwise made 

through the Court or certified to the Court, or 

(c) the decree [including any decree passed against the same judgment-debtor, notice of 
which has been sent to the sale officer under sub-section (1)] is set aside or reversed, 
the attachment shall be deemed to be withdrawn, and, in the case of immoveable property, 
the withdrawal shall, if the judgment-debtor so desires, be proclaimed at his expense, and a copy of 
the proclamation shall be affixed in the manner prescribed by the last preceding rule. 

[Oudhj'O. 21, R. 55 (1) [Substituted by Oudh Chief Court].-— (i) Where an application 
has been made to the court under section 73, sub-section (i),for rateable distribution of assets in 
respect of the property of a judgment-debtor by a person other than the holder of the decree for the 
execution of which the original order of attachment was passed, notice shall be sent to the sale officer 
executing the decree. 

(2) Where— 

(a) the amount decreed [which shall include the amount of any decree passed against the 
same judgment-debtor, notice of which has been sent to the sale officer under sub-rule (1)] with costs 
and all charges and expenses resulting from the attachment of any property are paid it, to Court, or 

(3) satisfaction of the decree [including any decree passed, against the same judgment- 
debtor, notice of which has been sent to the sale officer under sub-rule ( 1 )] , is otherwise made 
through the Court or certified to the Court, or 

(0 the decree [including any decree passed, against the same judgment-debtor, notice of 
which has been sent to the sale officer under sub-rule ( 1 )] is set aside or reversed, 
the attachment shall be deemed to be withdrawn, and, in the case of immoveable property, 
the withdrawal shall, if the judgment-debtor so desires, be proclaimed at his expense, and a copy of 
the proclamation shall be affixed in the manner prescribed by the last preceding rule. 

56. [S. 277 ] Where the property attached is current coin or currency notes, 

. the Court may, at any time during the continuance of 

the attachment, direct that such coin or notes, or a part 

currency notes to party entitled , . * . . . , , ’ , 

• U nder decree. thereof sufficient to satisfy the decree, be paid over to the 

party entitled under the decree to receive the same. 

57. Where any property has been attached in execution of a decree but by 

reason of the decree-holder’s default the Court is unable to 
ment terminati ° n °* attach ' proceed further with the applicatipn for execution, it shall 

either dismiss the application or for any sufficient reason 


0. 21, R. 57. SCOPE. — Under the old Code 
attachment did not ipso facto cCase as under 
the present rule, 23 C. W. N. 608 — 23 C. L. J. 
41 1 ; also 36 Mad. SS3 C±2 4 M.L.J.545. The rule 
does not refer or apply to a case where the attach- 
ment ceases on account of an explicit order 
of Court. 66 I. C. 642. Object of the rule i9 to 
prevent continuance of attachment for an 
Indefinite period by the practice of ‘Striking off’ 
for statistical purposes. 28 I. C. 62— (1915) 
M, W. N. 1^9. An order such as * Striking off ’ 
|S unknown to law, and its effect is to be deter- 
mined according to Circumstances in each case. 
It may amount to an adjournment sine die, 15 
I. C. 406 = (191 2) M. W. N. 407. An order 
striking off the execution does, pot terminate the 
attachment. 107 I.C. 574. The role is Manda- 


tory and will take effect in spite of an erroneous 
order continuing attachment. 38 Cal. 482 — 15 
C. W. N. 428; but see 44 A. 274 = 20 A. L. J. 113. 
The rule operates even when the collector to 
whom the execution is transferred, dismisses it. 
68 I. C. 643 = 1923 Nag. 18 ; also 18 N. L. R. 152 
= 1922 Nag. 267. An attachment made under 
O. 38, an attachment before judgment does 
not cease on the dismissal of the execution appli- 
cation. 14 I. C . 345 = 16 C. W. N. 1097 ; also 42 
Mad. 1 =35 M. L. J. 387 ; also 22 I. C, 351 =26 
M. L. J. 215. But w 20 I. C. 149 = 19 C. L. J. 
248 ; (1925; M. W. N. 887 ; 92 I. C. 833 = A.I R. 
1926 Mad. 211=51 M. L. J. 172. ‘Default* 
means want of prosecution and not merely default 
in appearance. Thus where a decree- holder ad- 
mitted mistake in property sold, and agreed to 
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adjourn the proceedings to a future date. Upon the dismissal of such application the 
attachment shall cease. 

[Oudh] O. 2i, R. 57 [substituted by Qudh Chief Court].— Where any property has been 
attached in execution of a decree, and the Court for reason passes an order dismissing the execution 
application, the Court must direct whether the attachment shall continue or cease. If the Court omits 
to make any such direction, the attachment shall be deemed to subsist. 

[Rangoon] In O. 21, the following shall be inserted as Rule 57-A : — 

“ 57 * A. A judgment-debtor may secure release of his attached property by giving security 
to the value thereof to the Court.” 


Investigation of claims and objections . 


58. [S. 278.] ( 1 ) Where any claim is preferred to, or any objection is made 


Investigation of claims to, 
and objections to attachment 
of, attached property. 


to the attachment of, any property attached in execution 
of a decree on the ground that such property is not liable 
to such attachment, the Court shall proceed to investigate 
the claim or objection with the like power as regards the 


apply again, there is default. 41 All 157=49 I. 
C. 1 13. See also 3 Lah. 7 = 1922 Lab. 108. When 
the judgment-debtor accepts part satisfaction and 
agrees to give time, this amounts to default. 4 
P. L. T. 418 = 71 I. C. 881. Omission to apply 
for issue of notice under R. 66 is default. 38 Cal. 
482-15 C. W. N. 428. There is no default by 
decree-holder when the Court strikes off execution 
proceedings to suit its own convenience. 48 All. 
698 = 24 A.L.J. 901 =97 I. C. 102 = A. I. R. 1926 
All. 734 See also 107 I. C. 574. Order directing 
attachment to subsist while petition is dis- 
missed for default, though irregular is binding 
on the parties to it. 87 I. 0.349 = 1925 All. 456. 
The presumption is that an attachment is subsis- 
ting. 31 I. C. 91 1. Where by way of caution a 
decree-holder applies for a second attachment, 
he does not abandon or waive the original attach- 
ment. 13 M. L. J. 221. 

dismissal of execution Application.— 

Until the formal order dismissing the application, 
all executions are pending. 39 Mad. 570 = 29 M.L. 

J. 96. An attachment is not disturbed by an 
order for stay of execution. 46 Cal. 64 = 44 I* C. 
249. When by mistake the execution application 
was sent to the records it does not amount to a 
dismissal. 23 O. C. 166 = 57 I. C. 509. An order 
“ proclamation not filed ” amounts to dismissal 
and the attachment ceases. 18 I. C. 441 --=17 
C. W. N. 204. Whether an attachment ceases on 
the dismissal of an execution application depends 
on the facts of each case. 44 I. C. 566 = (i9i7) 
M. W. N, 816 ; also 23 I. C. 155 = 7 L. W. 16 ; 
38 I. C. 300=5 L. W. 204 ; 35 I.C. 240 = 3*- 
W. 601 ; 46 Bom. 942 = 1923 Bom, 30. When 
an execution application is dismissed on the 
judgment-debtor’s objection and an application 
for review of the order is pending, the attachment 
continues. 31 All. 490 = 15 I. C. 49. 

Revival of Attachment.— Restoration of an 
execution application to file revives attachment. 
18 N. L. R. 152=64 I. C. 420. On a sale being 
set aside, a fresh execution application revives 
the old attachment. 45 I.C* 589 =3 Pat. L.J. 310. 
A revival of attachment on the revival of an 
execution application does not affect the rights 
acquired by third parties in the meantime. 14 
C. L. J. 476 = 16 C. W. N. 332. But see 24 A.L. 
J. 901 =97 I. C. 102 = A. I. R. 1926 All. 734. 
Strangers to the petition and order need only look 
to the order and nothing which took place behind 
their back will bind them. A. I. R. 1925 Mad, 


1113 = 48 M. L. J. 116. 

0 . 21 , R. 58 . SCOPE. — Rule of res judicata 
in execution proceedings. 26 L. W. jo6. The 
rule is only permissive. Such a claim is never 
compulsory. 40 Cal. 598 = 40 I. A. 56 (P. C.) ; 
also 18 A. 410 ; 23 B. 266 ; 18 M. 13 (17) ; 4 A. 

L. J. 574 ; 20 B. 403 (407). A Small Cause Court 
can neither attach immoveable property nor in- 
vestigate claim resulting therefrom. 28 C.W.N. 
16=1924 Cal. 198. The rule does not apply in 
the case of a mortgage decree for sale. 1925 Nag. 
185. See also 68 I. 'C. 271 =26 C. W. N. 50 ; 18 
I C. 215 ; 55 I. C. 895=2 Lah. L. J. 343 ; 5 8 P. 

K. 1918 = 44 I. C. 986 ; 50 I. C. 448 = 1919 Pat. 
79 But see 8 Bur. L. T. 214 = 29 I. C. 941. This 
rule applies only to attachments after deciee. 58 
P. R. 1918 = 44 I. C. 986. It does not apply to 
attachment before judgment. 41 Mad. 849=35 

M. L.J. 231 (F.B ) ; also 42 I.C. 554 = 6 L.W. 518. 
Objection can be taken to an attachment after 
the decree even though an attachment before 
judgment was not objected to. 38 Cal. 448= 10 I. 
C. 305. Court has no jurisdiction to enquire into 
question of title but should confine itself to deter- 
mine the question of possession. A.I.R. 1928 
Mad. 163 ; 103 I. C. 12 = A. I. R, 1927 Nag. 286. 
But sec 98 I. C. 888= A. I. R. 1927 Sind 114. 
The words ‘ possessed ’ and ‘ possession ’ in 
these rules, include constructive possession or 
possession in law of debts and other intangible 
property. 27 M. 67 (F. B.). But see 22 W. R. 
36 and 4 B. 323. The proviso regarding delay 
applies even to cases where the executing Court 
not having jurisdiction over the property, exer- 
cises it. 41 I. C. 446. In claim investigations, 
the court will enquire into who was in possession 
at the time of attachment and not whether such 
possession was fraudulent or void. 13 Bur, L. T. 
214 = 64 I. C. 66. The Court U bound to decide 
the question of possession. 87 I. C. 189 = 48^. 

L. J. 603 ; also 49 M. L. J. 706 = 1928 Mlad. 163. 
The Court has no power to entertain an objection 
after sale of property. 4 P. L. T. 544 = 74 I. C. 
87; 5 Rang. 751. See also 15 I.C. 53 = 16 C.W.N. 
1023 ; also 87 I. C. 168 ( 1). Whether claim can 
be heard after sale. See A. L R. 1926 Cal. 468. 
An investigation may be refused, but once if Is 
made an order must be passed. 39 I. C. 345 = 11 
Bur. L. T. 41 ; also 44 M. L. J. 141 = 1923 Mac}. 
395. When a claim is rejected the Court will 
hot again interfere by a revision. 74 I. C. $46 = 
1923 Oudh 208. In a proceeding under this rple 
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examination of the claimant or objector, and in all other respects, as if he was a party 
to the suit : 


the Court cannot enquire whether the execution 
is time barred. 60 I.C. 375 — 2 Pat. L.T. 275, A 
direction to proceed with sale after simply notify- 
ing claim amounts to an adverse order, 1925 
Mad, 368. But see contra 49 M. L. J. 706. 
Claims under this rule— who can bring 

CLAIMS.*— A person who has only a beneficial 
interest in property can prefer a claim, n M. L. 
J, 346. Also the assignee for value of a decree 
subsequently attached in execution of a decree 
against the assignor, and who seeks to have the 
decree released from attachment. 10 M.L.J. 116. 
A claim by a garnishee also comes within this 
rule. 38 Bom. 631 =25 I.C. 375. Claim by a judg- 
ment-debtor as a trustee comes under this rule. 
38 I.C. 152. See also 4 O. W. N. 102. Or by his 
legal representative as trustee. 75 I.C. 1053 = 1924 
All. 183 (2). Purchasers after attachment cannot 
bring claim proceedings. 9 I.C. 194 = 16 C.W.N. 
542. Transferee of property subject to a contract 
of a sale, prior to attachment comes under this 
rule. 38 I.C, 107=5 L. W. 234. A transferee of 
property attached in execution of a money decree 
can object under this rule. 123 P. L. R. 1912 = 
13 I. C. 563. Also the Administrator-General 
when empowered to collect the assets of a 
deceased person. 23 B. 428. Also the Official 
Assignee, after a vesting order has been passed. 
21 B. 205 (218). The claim of the Official Receiver 
under S. 34 of the Provincial Insolvency Act 
where the vesting was after attachment does not 
come under this rule. 41 M. L. J. 334=69 I. C. 
326. In a decree for money with lien on mort- 
gaged property, claims may be enquired. 101 P.R. 
1915 = 3 2 I* C. 43. A usufructuary mortgagee in 
possession does not come under this rule but 
under R. too. 70 I. 0.306 = 1 P. 159. But see A. 
I. K. 1927 Pat. 51 ; 10 Bom. H. C. R. 100 ; also 
97 I. C. 255. Attachment of equity of redemp- 
tion continues even though a usufructuary mort- 
gagee applies for the release of the property. 
1925 Cal. 296. A prior mortgagee cannot inter- 
vene under this rule, as it does not apply to cases 
where the property has not been attached. 27 A. 
*roo ; 18 B. 98 ; 14 C. 63. Petition by simple 

mortgagee for insertion of his mortgage in sale 
proclamation comes under this rule and its dis- 
missal amounts to an adverse order. 25 A. L. J. 
659 «* 102 I.C. 792 = A. I. R. ^27 A. 593 ; but see 
A. I. R. 1926 Nag. 423 ; A. I. R. 1926 Mad. 593. 
A claim by a widow in possession of a house in 
lieu of a deferred dower, comes under this rule. 
31 I. C. 722 =80 P. R. 1015. Money paid to avert 
an attachment, cannot be claimed back under 
this rule. 34 I. C. 492=9 S. L. R. 213. Objection 
by the judgment- debtor as being wakf property 
comes under this rule. 1 P. 637=67 I. C. 43S. If 
the objection is raised by the judgment-debtor in 
his own behalf or in a representative capacity in 
which he has been sued, it is a question to be 
decided under S. 47. 15 C. 437 (443)* But see 17 
C. 711 (F.B.) ; 10 M. 1 1 7 (119) { 10 M.L.J. 85 ; 2 
A. 752 ; 23 M. 195 ( F.B.). See also 6 P. L. T. 725 
■* 1025 Pat. 482. Claim by a legal representative 
in the same capacity does not come under this 
rule, 38 I. C. 360=5 L. W. 158 ; also 3 P. L. T. 
613 « 68 I. C. 369. Objection! by an exonerated 
defendant does not come under this rule. 54 I* C. 


36 =37 M. L. J. 624. See also 1925 Nag. 185 
Mortgage decree). Rent suit — One of the tenants 
not impleaded — Decree against co-tenants — Claim 
by tenant no party — Maintainability — Effect of. 
Ss, 143 and 170, B.T. Act. See 45 C.L.J. 229 = 
102 I. C. 125 = A. I.R. 1927 Cal. 381. 

Parties to Claim. — The judgment-debtor is 
not a necessary party to a claim. 22 B. 875 (882); 
IS C. 674* 

APPEAL.— Order of dismissal of objection by 
judgment-debtor stating that he has no saleable 
interest, is appealable. 28 O. C. 175=85 I.C. 
997. See also 28 Punj. L. R. 121. Where a 
joint application was made by a party and another 
not a party, objecting to the attachment, and the 
parties acquiesced in the application being heard 
under this rule, an order on the application under 
these circumstances is appealable. 5 Rang, no 
= 101 I. C. 794 = A. I. R. 1927 Rang. 137. 

AMENDMENT. — This can be allowed by sub- 
stituting the name of the real claimant, where 
the Court is satisfied that the wrong name has 
been used through a bono fide mistake, and 
where the other parties are in no way misled or 
prejudiced. 21 B. at p. 210. 

Effect of order .sv* 45 Mad. 84=41 M. 

L. J. 393 = 1922 Mad. 176 ; A. I. R. 1926 All. 
244- 

Limitation for fresh suit begins to run 
from the time of refusal to investigate. Art. 11 
of the Limitation Act applies. 45 A. 438 = 21 
A. L. J. 342. But see 43 M. L. J. 467=45 Mad. 
827. When once a claim order is made, limita- 
tion begins to run. The filing of a fresh exe- 
cution application after dismissal of the prior 
one, does not give a fresh starting point 66 P. 

R. 1916 = 35 I. C. 321. Where the order i« an 
improper one and runs as follows: — “^What- 
ever right the defendant has will pass by the sale. 
The claim put forward by the petitioner will be 
noted in the sale proclamation.” Limitation for 
suit does not run from the date of the order. 44 

M. L. J. 141 *= 1923 Mad. 295. But see contra 
93 I. C. 335= A. I. R. 1926 Mad. 593 ; also 49 
M. L. J. 706. Where a claim is dismissed 
or struck off without any adjudication, a fresh 
claim may be entertained. 16 W. R. 59. See also 
21 B. at p. 210. 

RIGHT of SUIT.--A suit is the only remedy 
against an adverse order. 89 I.C. 888= 1925 Nag. 
288. Unless a claim is put in under this rule 
a suit for bare declaration *ould be barred by 

S. 42 of the Sp. Rel. Act. 5 R. 699. A defeated 
claimant cannot reagitate his claim in a suit by the 
successful party. 1925 Mad. 368 =92 I. C. 737. But 
if the attachment ceases later on account of the 
dismissal of the execution petition, he will not be 
precluded from raising the question of title in 
defence, even after a year. 1925 Mad. 1113=48 
M.L.J, 616. Claim petition dismissed— Suit by 
defeated claimant — Burden of proof on the ques- 
tion of title i3 on the plaintiff. 10 Lah. L. J. 42. 
The right to suit is not affected by the sale of the 
property. 70 I. C. 332 =3 P. L. T. 832. 

REVISION. — A wrong order can be set aside in 
revision. 1925 Mad. 588 = 48 M. L. J. 603 ; 103 
I. C. 12. 
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Provided that no such investigation shall be made where, the considers 

that the claim or objection was designedly or unnecessarily delayed. ' 

( 2 ) Where the property to which the claim or objection applies has been adver- 

Postponement of sale. Sale .’ tfle ? 0U ' t 0rd ® n ' n « ‘ h f sale may postpone it 

pending the investigation of the claim or objection. 

[Allahabad and Oudh] O. 21, R. 58 (2). — In Allahabad and Oudh add, “or may in its 
discretion make an order postponing the delivery of the property after the sale pending 9uch investi- 
gation. And in no case shall the sale become absolute until the claim or objection has been 
decided at the end of sub-clause (2) in R. 58, O. 21. 

59. [S.279.] The claimant or objector must adduce 
Evidence to be adduced by evidence to show that at the date of the attachment he 
claimant. had some interest in, or was possessed of, the property 

attached. 

60. [S. 280.] Where upon the said investigation the Court is satisfied that for 
Release of property from t hereaso n sta ted intheclaim or objectionsuch property 
attachment. was not> when attached in the possession of the judgment- 

debtor or of some person in trust for him, or in the occu- 
pancy of a tenant or other person paying rent to him, or that, being in the possession 
of the judgment-debtor at such time, it was so in his possession, not on his own 
account or as his own property, but on account of or in trust for some other person, or 
partly on his own account and partly on account of some other person, the Court shall 
make an order releasing the property wholly or to such extent as it thinks fit, from 
attachment. 


0. 21, E. 59. — The rule does not mean that if 
the claimant establishes that he has some interest, 
he can succeed irrespective of the question of 
possession ; nor should his claim be disallowed 
if he fails to establish the interest set up, irres 
pective of the question of possession of judgment- 
debtor. 24 1. C. 62. Ordinarily Court enquires 
into possession only, occasionally into title as 
well. 39 I. C. 275 = 10 Bar. L. T. 14. But the 
enquiry is not necessarily confined only to pgs- 
session. ic I. C. 994 ; also 48 I. C. 182 = 11 
Bur. L. T. u8. But see 24 I. C. 62 ; also 59 I.C. 
947 = 43 Mad. 760 ; 8 I. C. 117 = 35 Mad. 35. 

EVIDENCE. — The applicant has a right to 
establish what the law requires, by any evidence 
sufficient for the purpose, and the Court has no 
power to lequire from him any particular kind of 
evidence. 22 W. R. 392. If no evidence of pos- 
session is adduced the Court should deal with the 
question of title only. 32 I.C. 34. When a judge 
refuses to receive evidence, any order passed by 
him is ultra vires. 32 W. R. 422 ; 27 All. 16 (F. 
B.). A revision lies if the Court acts with material 
irregularity. 76 1. C. 677 = 1 R- 276. See also 
60 I. C. 616. 

0. 81, E. 6Q. SCOP? OF Rule. — A n order for 
release has not the effect of putting an end to 
an attachment duly made. 33 C. 1158. 

Nature of investigation— The investi- 
gation under this rule should be confined to 
determining whether or not the property attached 
was in the possession of the claimant on his own 
account. 10 C. 1057 ; se( also 18 C. 490. The 
Court should decide on merits when a claim is 
put in and not drive the claimant to a regular 
suit. 248 P. L R. *914 = 27 I.C. 256. The extent 
to which the investigation should be carried out 
depends on the circumstances of each case. 15 


C. 521 (P. C.) ; 1 C. W. N, 617. See also 29 C. 
543 ; 18 M. 265 ; 12 C. 108. When an intervenor 
claims a share of attached property the Court 
should determine the respective shares of the 
debtor and intervenor. 2 7 A. 464. See 29 M. 22c. 
A conditional order on a claim should not be 
passed. 44 I. C. 1007. On this rule, ste also 91 
I. C. 414 = A. I. R. 1926 Mad. 355, 

Application of the rule— a mortgagee 
in possession holds the property in trust for the 
mortgagor to the extent of his interest therein, 
and so far it must be released from the attach* 
ment. 10 I. C. 994. 

In Trust. — These words apply to cases in 
which the possession of a claimant as a trustee, 
is of such a character as to be really the posses- 
sion of the debtor, and not to cases in which 
very intricate questions of law may arise as to 
whether valid trusts may result in particular 
instances. 14 C. 617 (620). See also 21 B. 287. 
Transfer of property after release from attach- 
ment on claim is liable to be set aside if the order 
itself is set aside by a regalar suit. 62 I. C. 348 
= 25 C W. N. 544. See also 2 Bur. L. J. 113 = 
1923 Rang. 337. When in order to prevent the 
taking to Court of property attached, the claim- 
ant pays to the Amin the amount of the decree, 
he must, if he wants to have the money refunded, 
file a regular suit. The Court cannot direct a 
refund. 22 B. 473. An order in favour of a 
decree-holder does not enure for the benefit of 
the other decree -holders who are not parties to 
the proceedings. 18 A. 413. 

APPEAL, — No appeal lies from an order passed 
under this rule. 28 B. 458. Whether appeal 
lies under S. 15 of the Letters Patent against 
order dismissing a claim. See 35 M. 555. 


374 


THE CIVIL COURT MANUAL. 


[0.21, R. 6I 


61 [S. 281.] Where 

Disallowance of claim to 
property attached. * 

him, or in the occupsmpy of 
shall disallow the claim. 

62. [S. 282.] Where 

Continuance of attachment 
subject to claim of incumb- 


Saving of suits to establish 
right to attached property. 


the Court is satisfied that the property was, at the time it 
Was attached, in the possession of the judgment-debtbr as 
his own property and not on account of any other person, 
or was in the possession of some other person in trust for 
a tenant or other person paying rent to him, the Court 

the Court is satisfied that the property is subject to a 
mortgage or charge in favour of some person not in pos- 
session, and thinks fit to continue the attachment, it may 
do so, subject to such mortgage or charge. 

63. [S. 283 ] Where a claim or an objection is 
preferred, the party against whom an order is made may 
institute a suit to establish the right which he claims to 


0 . 21 , E. 61 . — The Court cannot merely on sus- 
picion bold that the claim is untenable. 29 C 
543. Effect of order. See 17 Cal. 260. Possession 
of a claimant under a fraudulent and collusive 
sale must be deemed to be in trust for the judg- 
ment-debtor, 17 I, C. 12 = 16 C. W. N. 959. 
When a claim is disallowed but the attachment 
is raised, a suit for possession within one year 
under Art. 13 of the Lim. Act is not necessary. 
45 Bora. 561 =59 I. C. 774. 

0 . 21 , E. 62 . SCOPE — The Code makes a dis- 
tinction between a case in which property is sold 
subject to a mortgage and a case in which notice 
of an alleged moitgage is given in a proclamation 
of sale. The former is provided by this rule, the 
latter by R. 66. 28 A. 418 at p. 420. See also 41 

Bom 64 *=*36 I. C. 627. Comparison of this rule 
with O. 23, R. 1. 20 N. 1 .. R. 106 a 1925 Nag. 2. 

APPLICATION OF THE RULE.— A mortgagee 
in possession can prefer a claim. 10 Bom. H. C. 
R. 100. A sale subject to a charge, on the 
application of a person in possession claiming 
a charge of maintenance on the property is valid. 
44 Bom. 860=58 I.C. 217. See also 35 Bom. 275 
= 10 I.C. 913. A purchaser under a sale subject to 
a mortgage, cannot dispute the mortgage. 47 
Cal. 446 = 24 C.W.N. 269, See also 29 I.C. 690 = 
21 C. W. N. 401 ; 50 I. C, 909 ; 15 N. L. R. 15 
= 1923 Nag. 282 ; 30 I. C. 238 ; 2 O. L. J. 225 ; 
30 I. C. 580 ; 12 Bur. L. T. 43. But where the 
Court did not direct the sale of the property sub- 
ject to a mortgage, but the mortgage is simply 
declared at the time of sale, the auction pur- 
chaser is not precluded from questioning the 
validity of the mortgage. 36 I. C. 732 =3 O. L. 
J. 422. A purchaser of property subject to a 
mortgage can plead limitation in a suit by the 
mortgagee. 23 I. C. 448 = 17 O. C. 38. 

0. 21 , E. 63. OBjEpT AND SCOPE.— The ob- 
ject of the suit is to get rid of the attachment. 
Therefore no suit need be filed when the attach- 
ment is raised and a suit abates on the removal 
of attachment. (1917) M. W. N. 851 =42 I. C. 
683. But see 26 I. C. 532 =26 M. L. J. 499. See 
also A. I. R. 1926 Nag. 197 ; 27 Punj. L. R. 408 
= 8 Lah. L J. 350 - 93 1 - C. 997 = 7 Lah. 235 = 
A.I.R. 1926 Lah. 348 (No suit where the decree 
holder himself withdraws the attachment). A 
regular suit is a continuation of the claim proceed- 
ings. 1925 Nag. 82. Jt is in the form of an 
appeal, because the summary investigation might 
not have furnished sufficient material decision. 
90 I. C. 196. A suit can be Instituted even when 
the attachment had virtually ceased the decree 
having been satisfied from other properties of the 


judgment-debtor. 9 C. 10 ; 18 B. 241 ; 21 B. 58 ; 
31 C. 228 ; 29 M. 225. But see 27 C. 714 ; 16 A. 
165 (169) (F. B.) ; 18 B. 260 ; 120.696(701); 
170.43611 A. L. J. 531=22 B. 640. When 
attachment before judgment ceases on the dis- 
missal of a suit, it does not effect on abatement 
of a suit under this rule. 27 I. C. 800. Whether 
the suit decides the question of title arising in 
execution. 43 Mad. 760 = 39 M. L J. 350 (F. 

B. ), overruling 43 I. C. 651 =33 M. L. J. 705 = 41 
Mad. 612 (F. B.) and 34 I, 0 . 778 = 30 M. L. J. 
565. The Court is not restricted to determine 
only the question of the attachability of the pro- 
perty but can also question the validity of the 
decree itself. 23 I. C. 755. The rule covers not 
merely a declaratory suit, but also one for conse- 
quential relief. 40 Mad. 733=31 M. L. J. 394. 
If an attaching creditor withdraws the attach- 
ment, a suit by him is maintainable not under 
this rule but under S. 42 of the Specific Relief 
Act. 33 I. 0 . 124 = 9 Bur - L * T. 89 ; 29 M. 151 
(F. B.). See also 34 I. C. 125=9 Bur - L. T. 199. 
See also 5 Rang. 699. A suit under S. 42, Specific 
Relief Act, before sale would be premature. 52 
I. C. 157. Non-objection does not amount to 
consent, and suit under this rule is not one to set 
aside a consent order. 2S I. C. 536 = (i9i5) M. 
W. N. 237. 

Nature of Order in a Claim.— T he dis- 
missal for default of a claim amounts to nega- 
tiving it. 26 C. W. N. 126 = 1922 Cal. 166. Also 
15 I. C. 683 = 16 C. W. N. 882 ; 64 I. C. 209 = 24 
O. C. 213 ; 97 I. C. 178 = 22 N. L. R. 94 = A. I. 
R. 1926 Nag. 423. But an order “ not pressed, 
dismissed” is not one under the rule. 1925 Mad. 
265 =80 I. C. 233. Also the dismissal of a claim 
petition for want of jurisdiction does not come 
under this rule. 41 M. L. J. 198=631. C. 431. 
The order is conclusive even when the claim is 
rejected as no evidence is adduced to prove it. 32 

C. 527. Also 1 7 M. L. T. 223 = 28 I. C, 244. An 
order for removal of attachment is final even 
though passed ex-parte. 2 Bur. L. J. 60 = 1923 
Rang. 156. Order under this rule is conclusive. 
66 P, R. 1916 = 35 I. C. 321 ; 8 N. L. J. 170 = 
A. I. R. 1925 Nag. 390. The word ‘ con- 
clusive’ means final, not appealable. 1 R. 
276 = 1923 Rang. 195; The order in a claim 
case is conclusive only with regard to the parties 
to the claim and the disputed property. 44 Cal. 
698 = 21 C. W. N. 222 ; also iS All. 413. The 
judgment- debtor when a party is bound by a 
claim order only to the extent of the adjudication, 
The purchaser takes it sabject to rights as deter- 
mined by the Court. 37 M. L. J. 547 “S 4 b C* 
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the property in dispute, but, subject to the result of such suit, if any, the order shall be 
conclusive. * 


53°* Such an order would bind the judgment- 
debtor if he is a party to it, and the question 
whether he was a party to it will depend upon 
the circumstances under which it was made and 
the terms of it. 13 M. L. J. 367. Even an order 
passed without investigation is conclusive. 27 
I. C. 944 = 2 L. W. 205 ; 104 I. C. 289 = A. I. R. 
1927 Lah. 680. See also 6 N. L. J, 66 = 71 I. C 
404 ; 69 I. C. 522 « 1923 Nag. 6q ; 1 Rang. 481 = 
2 Bur. L.J, 173. But see 22 B. 875 (882 ) ; also 27 
C. 714 (7 22). Mere recording of objections with- 
out an adjudication does not amount to an order 
against the objector. 52 I. C. 938 = 0919) M. 
W. N. 805. But see 37 M. L. J. 159 = 52 I. C. 
720. An order that the allegation of the claim- 
ants will be notified to bidders is one made against 
the claimants and amounts to a rejection of a 
claim petition. 41 Mad. 985=35 M. L. J 335 
(F. B. ). See also 1925 Mad. 365. This rule does 
not introduce an exception to the rule that the 
defendant is bound to set up every defence 
available to him. 17 M. 389. But see 10 B. 659. 
Attachment — Objection by lessee upheld--Subse- 
quent suit by purchaser for ejectment — Lease 
objected to on the ground of S. 52, T. P. Act — 
Maintainability. 5^8 L. R. 264 (Rev.) = 104 

I. C. 292 = A. I. R. 1927 All. 657, 

Suit is the only remedy.— An unsuccess- 
ful party must bring a suit to establish his right. 
He cannot be permitted to raise any defence in 
any other way. 1922 Cal. 164 ; 71 I. C. 45 (r). 
See also 6 L. W. 281 *=41 I. C. 684. On dismissal 
of an execution petition on an objection an 
appeal or a suit lies, but no revision. 38 I.C. 299. 
But if the claim is disallowed no appeal lies. 38 
AH- 537 = 35 I C. 6 ; 38 I. C. 152 ; 34 I. C. 759 
= 3 JL. W. 377. Since no proper order without 
proper investigation can be passed, the findings 
are subject to question in second appeal being 
mixed questions of law and fact. 37 I, C. 92 = 

19 O. C. 357. 

Applicability of the Rule.— Where the 
attachment is raised within a year from the date 
of the order, no suit need be filed. 97 I. C. 178 = 
22 N. L. R. 94 = A. I, R. 1926 Nag. 423 ; 94 I.C. 
120. A suit by a dedree-holder under this rule 
against a reversioner claimant is not barred under 
S. 47, C. P. C. 71 I. C. 1012 = 1923 All. 192. A 
suit against the judgment-debtor for refund of 
consideration by an unsuccessful claimant is not 
a suit under this rule and need not be brought 
within a year. 46 All. 45 = 1924 All. 302. The 
rule applies even when a garnishee objects but 
his objection is overruled. If he does not bring 
a suit, to declare that nothing was due to the 
judgment-debtor the claim order would be final 
and conclusive. 44 M L. J. 588 = 1923 Mad. 562, 
A suit for bare declafhtion under this rule would 
be barred by S. 42 of the Sp. Rel. Act unless a 
claim has been put in under R. 58. 5 Rang. 699. 
See also 103 I. C. 763 = A. I. R. 1927 Lah. 631. 

Limitation. — The suit must be brought 
within one year from the passing of the order 
complained of. 15 C. 521 (P. C.) ';22 B. 640 ; 

20 B. 801 ; 11 C. 673 (678) ; 26 C. 778. Art. 11 
of the Lim. Act does not come into operation 
until an adjudication on the merits of an objection 
is made, 3 Lah. 7 = 1922 Lah. 108. Also 44 M. L. 

J. 141=1923 Mad. 295. A mortgage suit more 


than one year after claim was disallowed, would 
be barred* even though, no actual attachment 
was made in pursuance of an order of attachment. 
41 M. L. J. 594 = 45 Mad. 90. See 38 M. L. J. 
397=56 I. C. 48c See also 37 M. L. J. 159=52 
I. C. 720 ; A. I. R. 1927 All. 593. Where a suit in 
which an attachment before judgment was ob- 
tained, was dismissed, but on appeal, the decree 
was reversed, the reversal does not restore the 
attachment. The period of limitation therefore 
starts from the date of dismissal of a fresh claim 
at the time of executing the appellate decree. 87 
I.C. 756 (2) = 1925 Cal. 1147. Where the claim 
is disallowed but the attachment ceases under 
R. 57, the question of title can be raised even 
after a year. 1925 Mad. 1 1 13 =48 M. L. J. 616. 
See also 39 M. L. T. 108 = 104 I. C 424 = A. L R. 
1927 Mad. 893. 

for costs of Claim Petition.— ,sv<? 20 L. 
W. 557 =83 I. C. 89 = 1925 Mad. 233 ( 1 ). 

Jurisdiction.— In a suit to establish a right 
to attached property the value of the subject- 
matter of the suit for determining jurisdiction 
will be the amount of the decree in satisfaction 
of which it is sought to bring the property to 
sale. 2 A. 799 ; 9 A. 140 ; 17 A. 69. The value of 
the declaratory suit is the value of the decree 
in execution of which the property was sold and 
not the value of the property sold. 40 All. 505 = 
45 C. 494 ; also 38 AH. 72 =31 I. C. 879 ; 253 
P.L.R. 1914 = 25 I.C. 180. But see 82 P.R. 1913 
= 18 I.C. 820 ; 17 I.C. 196 = 41 P.R. 1913. The 
amount which settles jurisdiction is the amount 
which the execution creditor will recover if he is 
successful, and not the value of the property 
attached. 15 C. 104. The nature of the claim and 
the right sought to be enforced, determine the 
Court in which the suit has to be instituted. 7 
C.608. 

Court-fee. -See 16 A. 308 (F.B.) ; 10 B. 610 
(F.B.) ; 17 M. L. J. (P. C.) 618 ; 13 C. 162 ; 64 
I. C. 49- 

Frame OF SUIT. — In a suit under this rule the 
attachment is the cause of action, and different 
purchasers of the attached property can be joined 
as defendants in the same suit 27 M. 94 ; 28 A. 
4 1 I 1 6 B. 615 ; see also iyC. 4 36 (P.C.) ; 23 B. 
266 ; 4 M. 1 31 ; 13 B. 72 ; 10 B. 659 ; 17 M. 389 ; 
7 C. 608. An ordinary creditor, much less an 
attaching decree-holder, need not sue in a repre- 
sentative character to set aside a fraudulent 
alienation. 42 Mad. 143 = 36 M. L. J. 231 ; also 
59 I.C. 947 = 43 Mad. 760 (F.B.) ; 71 I.C. 20. 

Parties to the Suit.— When after a claim 
is disallowed, the claimant sells his interest in the 
property to a third person, the rule does not 
prevent the purchaser from bringing a suit., 26 A. 
89. Auction purchaser in execution of decide can 
be added as party. 103 I.C. 763 = A.I.R. 1927 Lah. 
631. The decree-holder is not a necessary party 
in a claim suit by a defeated claimant when the 
purchaser was a third party. 70 I. C. 168 = 
1923 Mad. 5* ; 103 I.C. 763 = A. I. R. 1927 Lab. 
631. A decree-holder is not a necessary party to 
a Suit under R. 63, O. 21, C. P. C., by an unsuc- 
cessful objector. 105 I. C. 739. A judgment- 
debtor who throughout contested the claim is a 
party and can bring the suit under this rule. See 
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Power to order property 
attached to be sold and 
proceeds to be paid to person 
entitled. 


Sale generally. 

64. [S. 284.] Any Court executing a decree may order that any property- 
attached by it and liable to sale, or such portion thereof 
as may seem necessary to satisfy the decree, shall 
be sold, and that the proceeds of such sale, or a sufficient 
portion thereof, shall be paid to the party entitled under 
the decree to receive the same. 

65. CS: 286.] Save as otherwise prescribed, every sale in execution of a decree- 
shall be conducted by an officer of the Court or by such 
other person as the Court may appoint in this behalf, and 
shall be made by public auction in manner prescribed. 

[Rangoon] In Order 21, the follojving shall be substituted for Rule 65 : — 
r * 65. (1) Sales shall be conducted by the Bailiff, or Deputy Bailiff , but the duty maybe 

entrusted to a process-server when the property is moveable property not exceeding Rs. 50 in value, 


Sales by whom 
and how made. 


conducted 


2? I.C. 797=84 P.R. 1914 ; also 1 L.W. 772 =25 
LC. 700. 

Party against whom order is made.— 
A plaintiff to whom notice of the claim proceed- 
ings has not issued cannot be considered as a 
Party against whom an order has been made. 
25 M. 721- 

THE BURDEN of Proof lies on the unsuc- 
cessful party. 13 I. C. 455-22 C. L. J. 380 ; 60 
I. C. 751 ; 50 I. C. 884 = 47 P. L. R. 1919 ; 77 I. 

0. 50 = 1923 Nag. 334 ; 35 I. C. 427 = 190.0. 
64 ; 53 I. C. 892 = 1919 Pat. 409 ; 37 I. C. 767 = 
10 Bur. L. T. 238 ; 14 I. C. 813 = 5 bur. L. T. 47 ; 
41 Mad. 205 = 34 M. L. J. 295. The onus of 
proving that theproperty is the judgment-debtor’s 
lies on plaintiff, and whether or not defend- 
ant has a title, the plaintiff must prove the title 
of the judgment-debtor. 17 B. 94(99). Transfer 
to another creditor after decree but before attach- 
ment by itself is no indication of fraud. 100 

1. C. 993 (0 = 6 Bur. L, J. 8 = A. I, R. 1927 
Rang. 168. But if the plaintiff adduces evidence 
sufficient to raise a presumption that the aliena- 
tion to defendant might be fraudulent, then the 
onus lies upon the defendant to prove bona fides. 
67 I. C. 876 = 3 Lah. L. J. 198. Proof by un- 
successful claimant is required not only of 
execution of document but of the passing of 
consideration and delivery of possession. 4 O. W. 
N. 794 = 105 I. C. 208 = A. I. R. 1927 Oudh 440. 
But see also 4 O. W. N. 926=32 C. W. N. 28 = 
46 C. L. J. 349 = 105 I. C. 788 = 29 Bom. L. R. 
1481 = A. I. R. 1927 P. C. 237 =53 M. L. J. 388 
(P.C.). Regarding proof and shifting of onus, 
sie A.I R. 1926 Lah. 25. When passing of con- 
sideration and transfer of possession is proved, 
the, 6nus is shifted on the defendant to show that 
a fraud was intended. 55 I. C. 72 ; A. I. R. 1926 
Nag. 29 3; also 89 1 . C. 953 (1). The onus of 
proving mala fides and want of consideration on 
the plaintiff's part is on those who resist the 
claim. 55 I. C. 205. Plaintiff can also show that 
there was no attachment or that it was invalid. 
A. I. R. 1927 Mad. 450. 

DEFENCES. — The defendant may impeach a 
transaction voidable as against him. 55 I. C. 752. 
A plea of fraudulent transfer is a good defence 
to a suit by a transferee. 57 I. C. 430 = 22 Bom. 
L. R. 743. Also 43 Mad. 760^36 M. L. J. 350 
(F. B.) overruling 41 Mad. 612 = 43 I. C. 651 
(F.B ) and 34 I.C. 778 -30 M L. J. 565. See also 
59 LC. 947 ^43 Mad. 760 ; 54 I.C. 798 = 16 N.L. 
R. 3. An auction-purchaser cannot question the 
of the mortgagee when his purchase is sub- 
ject to the mortgage. 51 I. C. 100=45 p * L. R. 


1919. 

Procedure in the Suit— The question of 
title of claimant should be enquired into as on 
the date of claim. In a suit to set aside claim 
order, subsequent perfection of title is not a valid 
defence. 33 M. L. J. 316 = 42 I. C. 438. It is 
irregular to admit the depositions of parties in 
the claim investigation. The finding in the suit 
must be based on the evidence tendered and 
taken in the suit itself. 22 I.C. 676 ; 14 W.R. 95. 
In the suit, though the claim was with reference 
to the whole of the property, the Court can pass a 
decree declaring a partial interest. 28 I.C. 576 = 
21 C.L.J. 302. 

Effect of decree in the Suit. — The 
decree in the suit by a decree-holder revives the 
attachment. 48 I.C. 386=5 O.L.J. 647. A trans- 
fer of property pending a suit is Its pendens. 38 
Mad. 535 = 26 M.L.J. 449. The decree that the 
property could not be sold, renders void all pro- 
ceedings taken in execution. 20 I.C. 790 = 18 C. 
W. N. 910. Where a suit under this rule to 
declare a mortgage has been dismissed, a fresh 
suit to enforce the mortgage is barred. 44 Mad. 
268 =40 M.L.J. 7. 

0 . 21 , E. 64 . — A debt can be sold under this 
rule. 35 I.C. 469 = 10 Bur. L. T. 6. Court 
cannot sell property not attached. 42 I. C. 259 ; 
also 9 I.C. 918 = 13 C. L.J. 243. Moveable pro- 
perty need not be in the custody of the court at 
the time of sale. 28 I. C. 62 =(1915) M. W. N. 
159. Although an order absolute for sale of all 
the mortgaged property has been passed, the 
executing Court is not bound to sell the whole of 
the property. 27 A. at p* 265. Execution sale, 
when the decree is for larger amount than what 
was due, is not vitiated. 14 I. C. 839= 15 C. L. 
J. 423. When property has once been sold in 
execution it cannot again be sold at the instance 
of another decree-holder. 12 C. 317. But see 30 
C. 559 (F.B.), The Court cannot refuse to sell 
on the ground that a stranger to the suit impea- 
ches the decree. 5 B. 532 ; 15 B. 98 

AN Appeal will lie from an order passed 
under this rule. 4 C.L.R. 27. 

0 . 21 , E. 66. — A sale should ordinarily be con- 
ducted at some place within the jurisdiction of 
the Court ordering the sale. 13 B. 22. In the 
absence of the Sub-Judge, it is not competent to 
the District Judge to perform the duties required 
by this rule. 12 W.R. 238. After the property 
is knocked down on a bid, the purchaser will not 
be permitted to withdraw his bid. 21 C.L.J. 17 a 
= 19 C.W.N. 633. J 74 ~ 
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and when, in the opinion of the Court, for reasons recorded in the diary of the case, the Bailiff or 
Deputy Bailiff cannot personally conduct the sale. 

(2) Subject to the terms of the proviso to rule 43 and of rule 74, some one day in each week 
shall be set apart and regularly observed for holding sales, in execution of decrees ; and some well- 
known place in the vicinity of the Court-house or the public bazaar shall be selected for the purpose- 

(3) Subject as aforesaid, and unless the Court is of opinion that for any special reason a sale 
on the spot where the property is attached or situated will be more beneficial to the judgment-debtor 
all property, whether moveable or immoveable, attached in execution of decree shall be sold at the 
time and place selected. 

The day to be set apart, and the place selected for holding the sales, and any changes therein 
shall be reported for the information of the High Court. 

(4) The following scale is laid down as to the amount which may be deducted from the pro- 
ceeds of the sale of property sold in execution of the decree, as the expenses of sale, and paid to the 
officer conducting the sale under the orders of the Court as his authorized commission : — 

When the proceeds of sale do not exceed Rs. 500, — 5 per cent. 

Where they exceed Rs. 500 and do not exceed Rs. 5,000, — 5 per cent, on the first Rs. 500 
and 2 per cent, on the remainder. 

Where they exceed Rs. 5,000 — at the above rate on the first Rs, 5,000 and one per cent., on the 
remainder. The calculation of the commission shall be on the whole amount realized in pursuance 
of one application for execution. 

' 5; Subject to the provisions of sub-rule ( 13) of Rule 45-B, no further sum beyond this autho- 
rized commission and the costs of conveyance of property to the place of sale shall be deducted from 
the sale-proceeds. 

Note. — As regards the travelling allowance of Bailiffs going out to sell property on the spot, see 
Article 1039 and item 29 of Appendix 20, Civil Service Regulations. 

(6) When a sale of immoveable property is set aside under the provisions of Rule 92 (2) be- 
low, no commission shall be paid to the Bailiff for selling the property. 

(7) No officer of a subordinate Court shall receive any larger commission or fee in respect of 
any sale of property (mortgaged or otherwise) held in execution or pursuance of any decree or order 
of the Court directing or authorizing such sale than that allowed by sub-rule (4) above. 

(8) The gross proceeds of sales shall be entered in Register II and in Bailiff’s Register I and 
shall be paid into the treasury. 


66. [S. 287.] (r) Where any property is ordered to be sold by public auction in 

execution of a decree, the Court shall cause a proclama- 
of sales by t j on 0 f t ^ e intended sale to be made in the language of 
such Court. 


Proclamation 
public auction. 


(2) Such proclamation shall be drawn up after notice to the decree-holder and 
the judgment-debtor and shall state the time and place of sale, and specify as fairly 
and accurately as possible — 

(a) the property to be sold ; 


0 . 21 , R. 66— The Court is entitled to presume 
that the provisions of this rule have been com- 
plied with. 9 A. 690. The words “part of the 
estate” mean aliquot part of an estate. 11 B. L. 
R. 56. Where a debt is to be sold, and the deb- 
tor says that no debt exists the court should 
satisfy itself that a debt exists, before ordering 
its sale. 4 B. 323. See also 10 M. 194 ; 28 A. 
262. No duty is cast by this rule on the Judg- 
ment-debtor to help the Court by particulars. 
105 I. C. 335. 

PROCLAMATION.— The object of the procla- 
mation is to give notice to intending purchasers 
and not to the judgment-debtor. 12 W. R. 488 
See also 20 A. 412. Sale proclamation can be 
issued before objections are disposed of, bnt sale 
before the objections are disposed of cannot be 
held. 43 I.C. 450. Separate proclamations are 
not necessary, when properties are situate in diffe- 
rent villages unless proper notice could not other- 
wise be given. 9 I.C. 698=3113 C.L.J. 192. 

NOTICE. — The provisions under this rule for 
notice are directory and not mandatory. They 
are not for the benefit of the judgment-debtor 
but with a view to ascertain exact rights. 44 1. C. 
252. Omission to issue notice on a fresh execu- 
tion application for settlement of terms of procla- 
mation does not constitute an irregularity. 65 I. 


C. 988 = 24 O. C, 391 also 90 I. C. 351 = A. I. R, 
1926 Oudh 76. Omission to give notice of sale to 
the judgment-debtor renders the sale void. 38 
I. 0.98 = 11 Lur. L. T. 40. But see contra 99 I r 
C. 51 5 = A. I. R 1927 Lah. 84. So also want of 
notice to L. R. of judgment-debtor. 49 A. 830 = 
102 I. C. 239 = 25 A. L. J. 507. An r* parte order 
settling the terms of a proclamation does not 
operate as res-judicata in an application for 
release of property which had been attached 
without notice to him, 46 M. 768=45 M.L.J. 346. 

TIME AND PLACE. -No sale can take place 
except at the time advertised. 16 C. at p. 798. 
The date of proclamation is the day on which 
the public are made known of its subject-matter. 
The Court can fix another date when the due 
date has already expired. 39 I. C. 715=4 O.L.J. 
1 15 (note). Non-mention of time of sale is a 
material irregularity. 51 I. C. 864 = 15 N. L R. 
125. Also 28 I. C. 184 = 18 O. C. 1. A procla- 
mation which does not state the place of sale is 
irregular, 9 A.511. See also 5 Bur. L. J, 183. 
The sale should ordinarily be held at some place 
within the jurisdiction of the Court ordering the 
sale. 13 B. 22. 

Clause (a). — Absence of plan of house does 
not vitiate sale. 1925 Oudh 150 (1). 
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(b) the revenue assessed upon the estate, or part of the estate, where the pro* 
perty to be sold is an interest in an estate or in part of an estate paying revenue to the 
Government ; 

(c) any incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is ordered ; and 

(e) [S. 237, last para.] every other thing which the Court considers material 
for a purchaser to know in order to judge of the nature and value of the property. 

[Rangoon.] In O. XXI, R. 66, the following shall be added at the end of Sub-R. (2) • 

Provided that no such notice shall be necessary in the case of immoveable property not 
exceeding Rs, 250 in value. 

( 3 ) Every application for an order for sale under this rule shall be accompanied 
by a statement signed and verified in the manner hereinbefore prescribed for the 

Clause (b). — Omission of statement of RIGHT OF PURCHASER.-— AH that the Court 


revenue assessed, in a sale proclamation is an 
irregularity on which a sale can be set aside, 45 
M. L. J. 403 = 28 C. W.N. 593 = 75 1.0.546 = 
1923 P. C. 93 (P. C.). 

Clause (c).— It is the duty of the Court to 
obtain from all available sources, a list ot exist- 
ing encumbrances, but the Court does not and 
cannot guarantee that the list published contains 
all existing encumbrances, or that the incum- 
brances notified are valid. 27 A. 97 (no); (F.B.) 
See also 30 C. at p. 606 (F.B.) ; 13 M. L. J. 227 ; 
23 I. C. 871=1 O. L. J. 50; 50 I. C 145=6 

0. L. J. 67. Non-mention of restrictive clauses 
in the matter of redemption, in the case of mort- 
gages which were mentioned in the sale procla- 
mation, does not render the sale liable to be set 
aside, 13 L. W. 444 =62 I. C. 735. 

Clause (e). — Omission to mention income 
ftom the property does not vitiate the sale, 39 

1. C. S9 = n P. L. R. 1917 = 106 I. C. 138. Value 
cannot be put by the Court before day fixed for 
hearing of the parties. 3 Pat. L. T. 342 =65 I. C. 
360. Undervaluation, when resulting in material 
injury is a good ground for setting aside a sale. 
13I.C. 337 = 14 C. L. J. 541 • Also 9 I. C. 69S = 
13 C. L. J. 192 ; 24 I. C. 468 = 7 Bur L. T. 64. 
Value, of property is a mere estimate but it must 
be a fair estimate. 1 P. 214. See also 48 I.C. 141 
«»3 Pat. L. J. 518 ,2 Pat. L J. 130 = 37 1- C. 
872. A sale can be set aside on the ground that a 
valuation other than one put by the Court was 
inserted in the sale proclamation. 73 I. C. 317 *, 
also 49 I. C. 195 = 4 Pat. L. J. 39- When the 
valuation given by both the parties had been 
inserted in the sale proclamation. See 83 I. C. 
430= 1924 Cal. 589 The estimated value of the 
property and its income need not be stated. 8 
C. W. N. 264. But see 8 C. W. N. 257. The pro- 
perty must be described with reasonable accu- 
racy. Ibid . Omission to mention value of land 
in not a serious irregularity, unless it has a pre- 
judicial effect. 1922 Cal. 93. Clause (e) does not 
require the Court to make an investigation into 
the question as to the value of the property to be 
sold. 31 C. 922 ; but see 105 I. C. 212= A. I. R. 
1927 Mad. 043. In order that a plea of under- 
valuation should be upheld if most not only be 
shown that there was undervaluation in fact but 
also that it prejudiced the judgment-debtor. 32 C. 
W. N. 3<>9- 

Sub-Rule (3).— Verification by a person 
acquainted with the facts is enough. 59 I C. 282 
«T P. L, T. 647. Non-filing of verified statement 
is mere irregularity. 105 J. C. 335- 


sells is the right, title and interest of the judgment 
debtor, as these existed at the date of sale and 
as these could have been honestly disposed of by 
the judgment. debtor himself. 27 A. 684. Also 
20 I. C. 753. Sale of debt due to judgment- 
debtor — Suit to recover debt. Debtor can prove 
debt amount to be smaller than what w as sold. 
29 Bom. L. R. 285 = 1 01 I. C. 335 = A. I. R. 1927 
Bom. 234 A purchaser of immovable property 
buys at his own risk, unless the sale is vitiated 
by fraud. 9 Bur. L. T. 169 = 33 I. C. 1003. But 
when property is sold subject to a lien, the pur- 
chaser cannot question the lien. 47 I. C. 224. 
As to validity of a purchase by an undivided 
brother of the decree-holder in Court auction. 
See 21 L. W. 226=86 I. C. 886 (1). A purchaser 
cannot question validity of prior mortgages 24 
I- C. 2 = 1 O. L. J. 175. Also 45 I. C. 777 = 5 
O. L. J. 1 1 4. But where a mortgage is simply 
notified at the time of sale, but the sale is not 
subject to mortgage, purchaser can question 
validity of mortgage. 44 All. 714 = 20 A. L. J. 
722 = 1922 All. 443. See also 36 I. C. 732=3 

0. L. J. 422; 28 I. C. 360 = 2 O. L . J. 140 ; 18 

1. C. 461. But see it I. C. 855 = 4 Bur. L. T. 142. 
The purchaser can contest a mortgage even 
when it is notified in the proclamation. 4 3 All. 
489=63 I. C. 895 ; 55 I. C. 354; 25 C. W. N. 942 
= 34 C. L. J. 333. When a sale in which the 
decree-holder was the purchaser, is set aside, the 
judgment-debtor is entitled to set off against the 
decretal amount, the net income derived by the 
decree-holder. 24 I. C. 468 = 7 Bur. 1.. T. 64. 
When the proclamation is ambiguous, the 
decree must be looked into to see what was 
actually sold. 96 I. C. 771 =A. I. R, 1926 All. 
730. 

ESTOPPEL. — A judgment creditor is not 
estopped from raising plea ot error in statement 
of decretal amount in sale proclamation, unless 
the judgment-debtor is prejudiced thereby. 12 
I. C. 97 = 10 M. L. T. 94. See also 64 I. C. 763 = 
43 All. 703. Failure to serve sale proclamation 
does not vitiate the sale when the judgment- 
debtor knows of it. 1922 Cal. 93. A judgment- 
debtor who was aware that the description in the 
sale proclamation wa9 defective, and who stands 
by, cannot question the sale on that ground 
alone. 12 M. 91 ; 21 C. 66 (P.C.) ; see also 29 A. 
612. A decree-holder cannot subsequent to sale, 
set up an encumbrance in his own favour, not 
set up in the execution proceedings. 47 Cal. 446 
= 24 C. W. N. 269. When a judgment-debtor 
having notice of the proceedings once fails to 
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signing and verification of pleadings and containing, so far as they f ate k&bwa to or 
•can be ascertained by the person making the verification, the matters required by sub- 
rule (2) to be specified in the proclamation. 

( 4 ) [S. 287.] For the purpose of ascertaining the matters to be specified in 
the proclamation, the Court may summon any person whom it thinks necessary to 
summon and may examine him in respect to any such matters and require him to pro- 
duce any document in his possession or power relating thereto. 

, 67. [S. 289.] (1) Every proclamation shall be made 

tiorf° de ° f makmg P roclama ‘ and published, as nearly as maybe, in the manner pres- 
cribed by rule 54> sub-rule (2). 

(2) Where the Court so directs, such proclamation also shall be published in 
the local official Gazette or in a local newspaper, or in both, and the costs of such 
publication shall be deemed to be costs of the sale. 

(3) Where property is divided into lots for the purpose of being sold separately, 
it shall not be necessary to make a separate proclamation for each lot, unless proper 
notice of the sale cannot, in the opinion of the Court, otherwise be given. 

68 . [S. 290.] Save in the case of property of the kind described in the proviso to 
rule 43, no sale hereunder shall, without the consent in 
Time of sale. wri ing of the judgment-debtor, take place until after the 

expiration of at least thirty days in the case of immoveable property, and of at least 
fifteen days 1 in the case of moveable property, calculated from the date on which the copy 
of the proclamation has been affixed on the court house of the Judge ordering the sale. 


raise an objection, he cannot again challenge 
the sale on any ground. 13 I. C. 337 “ 14 C\ L. J. 
541. Also 4 P. L. T. 721 =2 P. 1916. Where the 
Court deputed a Commissioner to settle the 
terms of the proclamation, even knowledge of 
the judgment debtor of the contents of the pro- 
clamation cannot validate the sale. 94 I. C. 8=3 
49 Mad. 333 ==(1926) M. W. N. 936 = 23 L. W. 
652 = A. i. R. 1927 Mad. 755=51 M. L. J. 165. 
Failure to attend at the settlement of proclama- 
tion does not estop plea of non-liability to attach- 
ment. 46 Mad. 768 = 45 M. I*. J 346. When a 
party does not raise any objection to incorrect 
sale proclamation, he is estopped from question- 
ing about any irregularity consequent on it. 38 
Mad. 387 = 25 M. L. J 198. Also 21 Nag. L. R. 
23 = 88 I. C. 831. Refusal by trial Court to fix a 
particular order in which property is to be sold 
is no bar to the executing Court considering the 
same question. 23 L. W. 765 = (1926) M. W. N. 
566=96 I. C. 492= A. I. R. 1926 Mad. 834 = 51 

M. L. J. 135. 

REVISION. — An order for issue of proclama- 
tion is subject to revision by the High Court. 2 
P. L. J, 130 = 1917 Pat. 105. 

APPEAL.— An order under this rules is not 
-appealable under O. 43, R. 1. 59 I. C. 282 = 1 Pat. 

L. T. 649. Sec also A. I. R. 1926 Cal, 1184. 
As to what kinds of orders under this rule are 
appealable. See 23 L. W. 765 =96 I. C. 492 =- A. 

I. R.1926 Mad. 834 = (i9i6) M f W.N- 566 — 5 * 

M. L. J. 135. An appeal lies against an order 
disallowing the objection of the judgment- 
debtor. 30 C. 617. But set ?27M. 259 (F.BJ. 
No appeal lies against an order under sub- 
rule (4). 36 I. C. 402 = 10 Bur. L. T. 115. Order 
settling the order in which properties are to be 
sold is appelable. 45 M. L.-J. 478 = 1924 Mad. 
365. An order fixipg upset price is not appeal- 
ab]e. 44 M. L. J. 599 = 1923 Mad. 619. No 
appeal lies against an order settling the terms of 
a sale proclamation. 46 I. C* 364. Bat see 49 

J, C. 439. Order refusing to notify incumbrances 


is not appealable. 4 Pat. 731 =6 Pat L. T. 843. 
See also 48 All. 260=92 I. C. 644.- A. I. R. 1926 
All. 268. No appeal against an order refusing to 
re-open ‘valuation fixed in sale proclamation. 6 
P. L. T. 507=90 I. C. 276." An order accepting 
the valuation put upon a property is not appeal- 
able. 22 I. C. 54* also 17 I. C. 88 = 16 C.W.N. 
970. Order fixing valuation is not appealable. 38 
I. C. 616 =2 Pat. L. J. 13. See also 1 1 I. C. 759 
= 14 C. L. J. 607 ; 99 I. C. 455 ; 9 * I. C. 819 = 
A. I. R. 1926 Cal. 610. An order for issue of sale 
proclamation when a stay has been ordered at 
the instance of the judgment-debtor is not 
appealable. 64 I. C. 547 =35 C. L. J. 170. 

SECOND appeal. — If undervaluation and 
want of notice of sale are the grounds of a peti- 
tion under R. 90, they properly come under R. 66 
and a second appeal is competent. (1925) M. W. 

N. 701= A. I. R. 1925 Mad. 1142. 

Step-in-aid. — A n oral application for the 
settlement of terms of proclamation is a step-in- 
aid of execution. 2 P. L. J. 5 =38 I. C. 540. 

0. 21 , E. 67 . — The omission to fix a copy of 
the sale proclamation in the Collector’s office 
does not render the sale ipso facto void. 18 C. 
422 (F. B.) ; 12 B. at p. 370. 

1 In Allahabad and Oudh for fifteen days read 
seven days. 

0 . 21 , R. $8. — A sale held in contravention of 
this rule should, on the application of the judg- 
ment-debtor or decree-holder, be set aside. 7 A. 
289 ; 21 C. 66 (P. C.). But the sale is not ipso 
facto void. 31 C. 385. 

CONSENT. — An application made on the day 
of sale by the judgment-debtor, that a part only 
of his property may be sold instead of the entire- 
ty, cannot be considered as such a “ consent ” 
as would do away with the necessity of procla- 
mation being issued, 30 days before the day jfiuwd 
for sale. 5 C. 239. See 6 C. W. N. at p, 57. 

REV IS ION .-t* An order under this rule can be 
set aside on revision. 5 C, 878. 
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69. [S. 291.] (t) The Court may* in its discretion* adjourn any sale hereunder to* 

a specified day and hour* and the officer conducting any 
Adjournment or stoppage of suc h sa ] e may j n hj s discretion adjourn the sale, recording 
sa e * his reasons for such adjournment ; 

Provided that, where the sale is made in, or within the precincts of, the court- 
house, no such adjournment shall be made without the leave of the Court. 

(2) Where a sale is adjourned under sub-rule (1) for a longer period than seven 
days, a fresh proclamation under rule 67, shall be made, unless the judgment-debtor 
consents to waive it. 

(3) Every sale shall be stopped if, before the lot is knocked down, the debt and 
costs (including the costs of the sale) are tendered to the officer conducting the sale 
or proof is given to his satisfaction that the amount of such debt and costs has been 
paid into the Court which ordered the sale. 

[Allahabad and Oudh.] 69 (2) — Substitute ‘ fourteen days’ for 1 seven days* in Sub-clause (2) 
of Rule 69. O XXI and add the following proviso to the same sub-cl. (a) : — Provided that the 
court may dispense with the consent of any judgment debtor who has failed to attend in answer to 
a notice issued under rule 66. * 

[Bombay! In sub-rule ( 2 ) of R. 69 of O. XXI “ thirty days ’* shall be substituted for “ seven 

days”. 

70. [S. 287, last para.] Nothing in rules 66 to 69 shall be deemed to apply to* 

any case in which the execution of a decree has been trans- 
Saving of certain sales. ferred to the Collector. 

71. [S. 293 ] Any deficiency of price which may happen on a re-sale by reason of 

the purchaser’s default, and all expenses attending such 
Defaulting purchaser answer- re . sa i e ^ shall be certified to the Court or to the Collector 
able or oss on re-sa e. or subordinate of the Collector, as the case may be, by the 


0. 21, R. 69. SCOPE. — The rule has no appli- 
cation to a case where the sale is postponed on 
the ground that the decree has been satisfied. 4 
Pat. L. T. 495 = 75 I- C. 676. This rule applies 
to seales held in virtue of au order absolute for 
sale under S. 89 of the T. P. Act CO. XXXIV, 
R. 5) 19 A. 205 ; 20 A 354- But see 31 C. 371- 
When a sale is adjourned under this rule its pro- 
visions must be followed with exactitude. 20 
Mad. 159. 

ADJOURNMENT. — Bidding by decree-holder— 
Sale kept open for some days to get higher 
bids — Does not amount to adjournment but 
is a continuous Sale and not fresh proclama- 
tion is necessary. 6 P. 432 =* 104 I. C. 215 =8 
Pat. L. T. 796 -A. I.R. 1927 Pat. 312. The sale 
should be adjnumed to a specified day and hour, 
and omission to specify this a material irregulari- 
ty. 31 C. 815 (818) ; 29 A. 196 (P. C.) ; 7 Cal. 
34. See also 13 I. C. 337 = 14 C. L. J. 541. 49 

All. 402 = 25 A. L. J. 302=99 I. C. 926 = A. I.R. 
1927 All. 241. Adjournment sine die is irregular 
and sale is liable to be set aside. 41 I. C. 68 = 
3 Pat. L. W. 357. As to whether a sale can be 
adjourned to a holiday, see 3 A. 3 33. When a 
Court adjourns a sale, but the information not 
reaching the Nazir in time, the sale is con- 
cluded, the sale Is void. 12 A. 96 ; 12 M. L. J. 
R. 97 see 17 C. 152. Where an execution sale is 
not conducted within the precincts of the Court 
house the officer conducting It has a discretion to 
adjourn the sale to the next day. 107 I. C. 274. 

; Sub-rule ( 2.)— Non-issue of afresh proclamation 
under R. 69 (a) is a mere irregularity and in the 
absence of proof of substantial injury the sale 
cannot be set aside. 38 I. A. 200=39 Cal. 26 = 
16 C. W. N. 1 (P.C.) also 43 All, 433 = *9 A.L.J. 


262. 2 Luck. 490 = 100 I. C. 787=4 O. W. N. 
273 - But see 25 I. C. 17. Even though the 
judgment-debtor consents, the Court must issue a 
fresh proclamation in case the judgment-creditor 
so requires it. 24 M. at p. 316. A fresh pro- 
clamation is essential. 2 Bur. L. J. 54=1923 
Rang. 154. A waiver of fresh proclamation on 
postponement of sale, does not amount to waiver 
of objections to the previous one. 14 C. L. J. 
346 = 16 C. W. N. 704. 

8ub*rule (3.) — A bid may be retracted at any 
time before the hammer is down. 14 M. 235. 
The sale of a third lot is not vitiated by irregula- 
rity under Sub-rule (3) when the money due 
under the decree is paid only after knocking down 
of the first two lots. 26 I. C. 273 = (19 14) M. W. 
N. 873. A payment made under this rule cannot 
be called a voluntary payment. 18 W. R. 503. 
When a sale is so held, the person holding the 
equity of redemption can, at any time before sale 
pay the decretal sum and costs and stop execu- 
tion proceedings. 26 A. 28 = 31 C. 863; 11 C. 
W.N. 495. 

0. 21, R. 71. SCOPE. — Intended to minimise 
hardship from purchaser’s default. It applies- 
unless the defaulting purchaser would be sub- 
stantially prejudiced. Omission of time and place 
of sale, and date of re-sale are mere irregulari- 
ties. 21 L. W. 232=87 1. C. I = A, I. R. 1925 
Mad. 631. The rule is not exhaustive. Other 
remedies are also open, co I. C. 59-1919 Pat. 
a 10. The judgment-creditor is not bound to pro- 
ceed under this rule, and may proceed against 
other property belonging to the judgment-debtor. 
8 C. 291. See also 21 W. R. 149 and 2 B. 562* 
The provisions of this rule extend to all sales, 
whether of moveable or immoveable property 
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officer or other person holding the sale, and shall, at the instance of either the decree- 
holder or the judgment-debtor, be recoverable from the defaulting purchaser under the 
provisions relating to the execution of a decree for the payment of money. 

72. [S. 294.] ( 1 ) No holder of a decree in execu- 
Decree-holder not to bid for {j on 0 f which property is sold shall, without the express 
£iss£L Pr ° Perty ° Ut Per ' permission of the Court, bid for or purchase the 

property. 


(2) Where a decree-holder purchases with such permission, the purchase-money 
and the amount due on the decree may, subject to the 


Where a deeree-holder pur- 
chases, amount of decree may 
be taken as payment. 


provisions of section 73, be set off against one another, 
and the Court executing the decree shall enter up satisfac- 
tion of the decree in whole or in part accordingly. 


(3) Where a decree-holder purchases, by himself or through another person, 
without such permission, the Court may, if it thinks fit, on the application of the 
judgment-debtor or any other person whose interests are affected by the sale, by order 
set aside the sale ; and the costs of such application and order, and any deficiency of 
price which may happen on the re-sale and all expenses attending it, shall be paid by 
the decree-holder. 


and also to re-sales held under Rr. 77, 84 and 86. 
7 C. 337. The rule applies as w ell to sales under 
the Prov. Ins. Act. 62 I. C. 307= 17 N. L. R. 49. 
The rule applies when there is default, either in 
the initial deposit under R. 84 or of the balance 
under R. 85 44 A 266 = 20 A. 1. J. 105 (F.B.) 

As to the effect of permission to bid given to 
decree-holder, when a heavy up set price was 
fixed. .SW83I. C. 379 = 1924 Bom 515. Only 
the decree-holder or the Judgment-debtor can 
apply under this rule. Attachment of the deposit 
by the defaulting decree-holder enures for the 
benefit of all who are entitled to rateable distri- 
bution. 49 Mad. 570=97 I. C. 86 = A. I. R. 1926 
Mad. 872. 

RE-SALE.— The re-sale contemplated by this 
rule must be of the same property that was first 
sold, and under the same description, 16 C. at p. 
58 ; 16 W. R. 14. The property resold must be 
substantially the same, and any difference will 
not matter, if that would occur in the ordinary 
course of things, or was brought about by the 
first purchaser’s default, 41 Mad 474 = 34 M.L.J. 
156. The re-sale must be held forthwith and no 
fresh proclamation is necessary. The auction- 
purchaser is not liable to pay deficiency when the 
re-sale is after 6 months. 32 I. C. 907. See also 
28 O. C. 327 = 1925 Oudh 397. 
defaulting Purchaser — A purchaser of 
roperty who fails to pay the deposit directed to 
e paid by R. 84. is a defaulting purchaser 5 B. 
575. The decree holder may himself be the de- 
faulting purchaser. 12 M. 454. The purchaser is 
liable only for the deficiency of price and the 
•expenses attending the re-sale and is not liable to 
pay interest. 9 \V. R. 500 ; 3 W. R. 3 ; 16 W.R. 
14 ; 14 M. 454. The real and not the ostensible 
purchaser is liable. 20 W. R. 80 ; 12 W, R. 236. 

A Suit by the purchaser lies to set aside an 
efder to make good the deficiency. 12 I. C. 360 
= 7 N. L. R. 134 Also 19 A, 22. See contra 29 
O. C. 18 = A. I. R. 1925 Oudh 360. An order 
tinder this rule Is one under S. 47. A separate 
suit does not lie. 87 I. C. 284 = 1925 Oudh 360 
(2). 

SO AN APPEAL and a second appeal will lie 
against an order passed under this rule. 25 C. 99. 


See also 18 M. 439. 23 N. L. R. 14 = 100 I. C 

691 (2) = A. I. R. 1927 Nag. 112. No second 
appeallies when the decree is for less than 
Rs. 5:0. 59 I. C. 192=45 B. 223. 

0. 21, R 72. SCOPE. — The rule does not apply 
to purchases made before its enactment. 8 Bom. 
L. R. 873 Leave contemplated by this rule 
should be very cautiously given. 16 Cal. U2 ; 7 
Cal 346. A permission to bid and an order to 
set off decree debt is subject to the rights of 
other decree-holders, having right to rateable 
distribution. 591.0.86 = 12 L. W. 328. The 
purchase by a decree-holder is subject to the 
final result of the litigation between him and 
judgment-debtor, 27 M. 98. Delay by the decree- 
holder purchaser in deposit of money is not a 
material irregularity and the sale is not vitiated. 
2 Bur. L. J. 166 = 1924 Rang. 81. The Court can 
refuse to confirm a sale on failure to fulfil condi- 
tions subject to which the permission to bid was 
given. 1 P. 235=69 I. C. 872 also 15 I. C. 888 = 
10 O. C. 86. 

8nb*rule (8.) — The sons of a judgment-debtor 
are not persons interested in the sale of ancestral 
property held in execution of a money-decree 
against their father, so as to be entitled to apply 
under this rule to set aside a sale. 13 M.L.J. 23t 
at p. 235. See also 1 1 M. 356 (359) ; 16 M 287 ; 
22 B. 271 ; 5 B. 130 ; to C. 757 ; 14 M. 49 8 » 1 1 
C. 731. The purchase by a benamidar of decree- 
holder is similarly only voidable. 44 Bom. 352 = 
56 I. C. 349 =22 Bom. L.R. 296 also 27 C. W. N. 
208 = 37 C. L. J. 403 eUso 47 C. 377 = 24 C. W. N. 
22Q (F.B.) When no express permission was given 
but the decree-holder was permitted to bid 
throughout permission can be inferred and with- 
out proof of loss the sale cannot be set aside. 6 
P. 432 = 104 I.C. 215 =8 Pat. I . T. 79b = A. I. R. 
1927 Pat. 312. The purchase by the decree- 
holder without permission is not void altogether 
but only liable to be set aside on application and 
upon cause shown. 49 I. A. 312 (P. C.) = 1 Pat. 
733 = 44 M. L. J. 71S (P C.) “I* 0 39 T - c - 3“4i 
Bom. 357. 10 1 1.0.89(2). Proof of substan- 
tial loss is not necessary to set aside a purchase 
by the decree-holder without permission. 13 L. 
W. 616=62 I, C. 854. 
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[0,21. R . 73 

[Bombay.] After R. 72 of O. XXI, the following shall be inserted as Rule 7a -A, namely 

14 72-A. If leave to bid is granted to the mortgagee of immoveable property, a reserve price- 
as regards him shall be fixed of not less than the amount then due for principal, interest and costs in 
case the property is sold in one lot, and not less in respect of each lot (in case the property is sold in 
lots) than such sum as shall appear to be properly attributable to it in relation to the amount afore- 
said.” 

[Allahabad and Oudh.] In Allahabad and Oudh delete Sub-rules (1) and (3) of Rule 7? and 
read Sub-Rule (2) as Rule 72 ; and in the rules so read substitute for the words “ with such permis- 
sion ” “ property sold”. 

[Oudh.] Substituted by Oudh Rule, jz (1)— The holder of a decree in execution of which 
property is sold, shall be competent to bid for, or purchase the property, provided that the 
judgment-debtor may by application, supported by an affidavit, apply to the Court to debar the 
deeree-holder from purchasing the property ; and the Court may, on such application, either debar 
the decree-holder from purchasing the property, or grant permission to do so on such terms as may 
seem just. 

(2) Same as Allahabad Rule 72. 

73. cs. 292.1 No officer or other person having any duty to perform in connec- 
tion with any sale shall, either directly or indirectly, bid 
purchase b> n officers bldd ' n 8 ^ for * acc l uire or attempt to acquire any interest in the 

property sold. 

Sale of Moveable Property. 

74. ( 1 ) Where the property to be sold is agricultu- 

Sale of agricultural produce. ra j producei the sale shall be held 

(a) if such produce is a growing crop, on or near the land on which such 
crop has grown, or, 

( b ) if such produce has been cut or gathered, at or near the threshing-floor 
or place for trading out grain or the like or fodder-stack on or in which it is deposited ; 

Provided that the Court may direct the sale to be held at the nearest place 
of public resort, if it is of opinion that the produce is thereby likely to sell to greater 
advantage. 

(2) Where, on the produce being put up for sale, — 

(a) a fair price, in the estimation of the person holding the sale, is not offer- 
ed for it, and 

(b) the owner of the produce or a person authorized to act in his behalf applies 
to have the sale postponed till the next day, or if a market is held at the place of sale, 
the next market-day, the sale shall be postponed accordingly and shall be then com- 
pleted, whatever price may be offered for the produce. 

75. (1) Where the property to be sold is a growing crop and the crop from its 

nature admits of being stored but has not yet been stored, 
to S rowing crops S1 ° nS reIatmg the day of the sale shall be so fixed as to admit of its 
q being made ready for storing before the arrival of such 

day, and the sale shall ‘not be held until the crop has been cut or gathered and is ready 
for storing. 

(2) Where the crop from its nature does not admit of being stored, it may be 
sold before it is cut and gathered, and the purchaser shall be entitled to enter on the 
land, and to do all that is necessary for the purpose of tending and cutting or gather- 
ing it. 

[Punjab.] In O. XXI. R. 75, after the word ‘‘ stored *’ add the following words “ or can be 
sold to greater advantage in an unripe state, such as green wheat or gram.” 

[Oudh.] O. XXI, R.. 75 (2).— In Oudh after the words “ being stored ” add “ or where it 
appears to the Court that the crop can be sold to greater advantage in an unripe state * 


, APPEAL.— An order refusing leave to bid is debarred from purchasing property sold in exe- 
aot appealable. 38 Cal. 717*15 C. W*# 6 **^ 8 cation. 10 M. 111. Nor their clerks, 49 A. 292 = 

X A. 126 (P. C.). No second appeal Ues. 21 25 A. L. J. 173 = 99 I. C. 443 (2)== A. I. R. 1927 

C. 789. AH. 76. But where the pleader is instructed to 

0 . 21 , R. 78 . — Pleaders of parties are not purchase for his client, see 15 M. 98. 
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76. [S. 296.] Where the property to be sold is a negotiable instrument or a share 

in a corporation, the Court may, instead of directing the 
shwefin corpMatio^ entS a " sale to be made by public auction, authorize the sale of 

such instrument or share through a broker. 

77. [S. 297 ] (1) Where moveable propertyMs sold by public-auction the pride of 

_ , , . each lot shall be paid at the time of sale or as soon after 

a e by public-auction. ag t k e 0 ffi cer or other person holding the sale directs and 

in default of payment the property shall forthwith be re-sold. 

(2) On payment of the purchase-money, the officer or other person holding the 
sale shall grant a receipt for the same, and the sale shall become absolute. 

(3) Where the moveable property to be sold is a share in goods belonging to 
the judgment-debtor and a co-owner, and two or more persons, of whom one is such 
co-owner, respectively bid the same sum for such property or for any lot, the bidding 
shall be deemed to be the bidding of the co-owner, 

78. [S. 298 ] No irregularity in publishing or conducting the sale of moveable 

_ . . property shall vitiate the sale ; but any person sustaining 

S ale r , re bu‘t a an y y person injured an >' in [ ur >' reason of such irregularity at the hand of 
may Sue> any other person may institute a suit against him for com- 

pensation or (if such other person is the purchaser) for the 
recovery of the specific property and for compensation in default of such recovery. 

79. [S. 299.] ( 1 ) Where the property sold is move- 

able property of which actual seizure has been made, it 
shall be delivered to the purchaser. 

[S. 300.] (2) Where the property sold is moveable property in the possession of 

some person other than the judgment-debtor, the delivery thereof to the purchaser shall 
be made by giving notice to the person in possession prohibiting him from delivering 
possession of the property to any person except the purchaser. 

[S. 301.] (3) Where the property sold is a debt not secured by a negotiable in- 

strument, or is a share in a corporation, the delivery thereof shall be made by a written 
order of the Court prohibiting the creditor from receiving the debt or any interest 
thereon, and the debtor from making payment thereof to any.person except the purcha- 
ser, or prohibiting the person in whose name the share may be standing from making 
any transfer of the share to any person except the purchaser, or receiving payment of 
any dividend or interest thereon, and the manager, secretary or other proper officer of 
the corporation from permitting any such transfer or making any such payment to any 
person except the purchaser. 

80. [S. 302 ] ( 1 ) Where the execution of a document or the endorsement of the 
party in whose name a negotiable instrument or a share in 
a corporation is standing is required to transfer such ne- 
gotiable instrument or share, the Judge or such officer as 
he may appoint in this behalf may execute such document or make such endorsement 
as may be necessary, and such execution or endorsement shall have the same effect as 
an execution or endorsement by the party. 


Delivery of moveable pro- 
perty, debts and shares. 


Transfer of negotiable in 
strumt-nt and shares. 


0 . 21 , R, 76 .-— The Court is not bound to sell 
through a broker. 8 W. K. 415. 

0 . 21 , R. 77 The rule applies to the sale of 

moveable property other than a negotiable in- 
strument or stock. 4 C. 946. The officer con- 
ducting the sale has a discretion to allow the 
purchase-money to be paid at a reasonable time 
aftersale. 4 N. W. P. H. C- R. 37- The word 
“forthwith” indicates that no fresh proclama- 
tion is necessary. 12 M. 454 A suit will lie to 
set aside the sale if the title is guaranteed. 2 B. 
258. 

0 . 21 , R. 78 . — There is no provision in the 
case for setting aside a sale of moveable property 
49 I. C. 140 = 12 P. R. 1919. See also A. 1 . R. 
1927 All. 41. Money is not ‘moveable property'. 


1 Rang. 360 = 1924 Rang. 21. A sale of move- 
able property is void, where at the time of the 
actual sale, the judgment-debtor is dead, and his 
legal representatives are not brought on the re- 
cord. 8 M. L. J. 288. Effect of sale, where the 
attachment has not been duly made. See 5 A. 86, 

2 B 258 and 8 M. L. J. 288. Where the article 
sold was not of the particular description as offer- 
ed and bought, the buyer can reject them and 
recover the money paid. 54 I. C. 315. There is 
no warranty of title in sales of moveables. 2 R. 
202^97 I. C. 1029 = A. I. R. 1926 Rang. 214. 

0 21 , R. 80 . — The Court can cancel a previous 
endorsement as well under this rule. 12 I. C. 913 
*« 4 Bur. L. T. 138. 
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( 2 ) Such execution or endorsement may be in the following form, namely 5 — 

A B by C D, Judge of the Court of (or as the case may be\ in a suit by EF, 
against A B. 

( 3 ) Until the transfer of such negotiable instrument or share, the Court may, 
by order, appoint some person to receive any interest or dividend due thereon and to 
sign a receipt for the same ; and any receipt so signed shall be as valid and effectual 
for all purposes as if the same had been signed by the party himself. 

81. [S. 303 ] In the case of any moveable property not hereinbefore provided for 

... . . the Court make an order vesting such property in the 

otheTp^erty.^ CaS<J ° purchaser or as he may direct ; and such property shall 

vest accordingly. 

[Lower Burma.] In O. XXI the following shall be inserted as Rule 8 i-A .* — 

“8 1 -A. Whenever guns or other arms in respect of which licences have to be taken by purcha- 
sers under the Indian Arms Act, 1878, are sold by public-auction in execution of decrees, the Court 
directing the sale shall give due notice to the Magistrate of the district of the names and addresses 
of the purchasers, and of the time and place of the intended delivery to the purchasers of such arms, 
so that proper steps may be taken by the police to enforce the requirements of the Indian Arms Act.’’ 


Sale of Immoveable Property . 


What Courts may order 
sales. 


82. [S. 304.] Sales of immoveable property in execu- 
tion of decrees may be ordered by any Court other than a 
Court of Small Causes. 


83. [S. 308.] ( 1 ) Where an order for the sale of immoveable property has been 

_ made, if the judgment-debtor can satisfy the Court that 

abfe 1 SmTt"d?b t or to t r a u'e there is reason to believe that the amount of the decree 
amount of decree. may be raised by the mortgage or lease or private sale of 

such property, or some part thereof, or of any other 
immoveable property of the judgment-debtor, the Court may, on his application, post- 
pone the sale of the property comprised in the order for sale on such terms and for 
such period as it thinks proper, to enable him to raise the amount. 


( 2 ) In such case the Court shall grant a certificate to the judgment-debtor 
authorizing him within a period to be mentioned therein, and notwithstanding anything 
contained in section 64 , to make the proposed mortgage, lease or sale ; 

Provided that all moneys payable under such mortgage, lease or sale shall be 
paid, not to the judgment-debtor, but, save in so far as a decree-holder is entitled to 
set off such money under the provision of Rule 72 , into Court : 

Provided also that no mortgage, lease or sale under this rule shall become ab- 
solute until it has been confirmed by the Court. 


0. 21, E, 81. — A mortgagee of moveables can- 
not follow the moveable property into the hands 
of the auction-purchaser, 1925 Cal. 164. On these 
section. See also 92 I.C. 370-A.I.R. 1925 Rang. 
3°3- 

0. 21, E. 82. — The sale of immoveable property 
by a Court of Small Causes confers no title on 
the purchaser. 17 W. R. 309. See also 7 M. 592; 
8 M. 8. A Court of Small Causes must proceed 
nnder S. 39 in all cases where execution is sought 
against the immoveable property of the judgment- 
debtor. 7 M. 592 ; see alsoS M. 8. 

0. 21 E. 88. — Sub-rule (3) is new and follows 
the ruling in 6 M. L. J. 187. See also 33 C. 335. 
The provisions of this rule are In applicable to a 
decree for sale in a mortgage suit. 55 I. C. 816 = 
5 L. L. J. 67. Extension of time for redemption 
to enable the mortgagor to raise the amount by 
jnivate sale is prohibited by the Code and no 
appeal lies from a refusal order, 46 M.LJ. 71 «= 
1924 Mad. 234. There should be a reasonable 
probability of the debt being discharged within a 


reasonable short period. 21 W. R. 146. In 15 
W. R. 322 six months’ time was given. Sanction 
must be given by the Court which passed the 
order for sale. The sanction of any other Court 
is of no use. 23 B. 287. Where a property is 
purchased on the basis of the Court’s certificate 
granted before an attachment by another decree- 
holder, the purchaser gets a good title. No for- 
mal confirmation is necessary. Order to pay the 
money to the creditor amounts to confirmation. 21 
I.C. 2 ic. See also 19 B. 539. The guardian of 
a minor also cannot alienate property of the 
minor without the sanction of the Court. To have 
such a transfer set aside, the guardian must 
return the consideration. 36 C.L.J. 326 = 49 Cal 
91 1. Where the decree was against two divided 
brothers, and the elder alone obtained permission 
to sell by private sale, he could not sell the youn- 
ger’s share as well. The younger on payment of 
half the purchase money could get back his half 
share from the purchaser, u L.W. 213 ==52 I.C. 

956* 
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(3) Nothing in this rule shall be deemed to apply to a sale of property direct- 
ed to be sold in execution of a decree for sale in enforcement of a mortgage of, dr 
charge on, such property. 

84. [S. 306 ] ( 1 ) On every sale of immoveable property the person declared to 

be the purchaser shall pay immediately after such declara- 
tion a deposit of twenty-five per cent, on the amount of 
his purchase-money to the officer or other person conduct- 
ing the sale, and in default of such deposit, the property shall forthwith be re-sold. 

(2) Where the decree-holder is the purchaser and is entitled to set off the pur- 
chase-money under rule 72, the Court may dispense with the requirements of this rule. 

[Oudh] 0. 21, R. 84 (2) [added by Oudh] — The Court shall not dispense with the require- 
ments of this rule in a case in which there is an application for rateable distribution of assets. 


Deposit by purchaser and 
re-sale on default, 


85. [S. 307.] The full amount of purchase-money 

Time for payment in full of payable shall be paid by the purchaser into Court before 
purchase-money. the Court closes on the fifteenth day from the sale of the 

property : 

Provided that in calculating the amount to be so paid into the Court, the 
purchaser shall have the advantage of any set off to which he may be entitled under 
rule 72. 

86. [S. 308.] In default of payment within the period mentioned in the last 

preceding rule, the deposit may, if the Court thinks fit, 
ment >CedUre m default 0 pay * after defraying the expenses of the sale, be forfeited to 

the Government, and the property shall be re-sold, and the 


0. 21, R. 84. SCOPE. — The rule does not pre- 
vent the judgment-creditor from proceeding 
against other properties belonging to his debtor. 
8 C. 291. The conditions of this rule are indis- 
pensable, and there is no sale where they are not 
followed. 5 A. 316. See also 16 0,33 and 14 
M. 22 7. 

DEPOSIT The deposit is to be made only after 

the bid is accepted and the person bidding declar- 
ed to be the purchaser. No deposit can be 
required from intending bidders. 9 M. I. A. 328. 
An offer may be retracted at any time before it is 
accepted. 14 Mad. 235. The saie is complete not 
on the acceptance of the deposit by the officer 
conducting the sale, but when an order accepting 
the bid is made by the presiding officer. 2 P. 548 
= 76 I.C. 113. If the deposit is not made under 
this rule, the sale is not null and void. It is a 
mere irregularity. 67 I.C. 427. But see 9 I. C. 66 
= 15 C. W. N. 350. The officer conducting sale 
cannot extend time for payment of deposit and 
failure to deposit immediately annuls sale. 30 I. 
C. 230 = 2 O.L.J. 216. But see 67 I.C. 427. The 
decree-holder can withdraw the deposit only 
after confirmation of sale and is entitled to 
interest. 25 I. C. 859. 

Re-SALE. — The word “forthwith” indicates 
that no fresh proclamation is necessary. 12 M. 
454. As to whether the sale can be adjourned, 
see 16 C. 33 (38) ; 12 M. 454- When property is 
put up again forthwith and sold under this rule, it 
is re-sold within the meaning of R. 71. 12 M. 454. 
If the re-sale i9 held after a fresh proclamation, 
the sate is not held ’forthwith* and the bidder 
cannot be held liable for the deficiency. J07 I.C. 
274= 1928 Lah. 249. The defaulting purchaser 
is not absolved from liability for want of bidders 
at the re-sale. 95 IX. 865 (2) — A.I.R. 1926 Mad. 
739 = 51 M. L. J. 658. Where the highest bidder 
dies, to require the next higher bidder to deposit 
the money is illegal and open to revision. 42 Mad. 

49 


776 = 37 M. L. J. 274. In a re-sale the officer 
conducting the sale need not commence from the 
next highest bid below that made by the defaul- 
ter. 1 W.R, Mis. 11. See 7 C. 337- 

APPEAL. — An order setting aside sale on de- 
fault to deposit purchase-money is not appeal - 
able. 58 I. C. 597- 

0. 21, R. 85. — The words “ into Court ” have 
been added to remove the distinction which was 
drawn in 20 B. 745 between days on w’hich the 
Court and those on which the Court’s office, 
respectively, is closed or open. When the time 
for payment expires during the recess, the money 
may be paid on the day the Court re-opens. 13 
M. L. J. 271. The sending of a postal money 
order by the purchaser does not satisfy the rule. 
He is bound to see that the money reaches the 
Court in time. 22 B. 415 ; 7 M. 21 1. See 7 C. 337. 
The 15 days time does not apply, on confirmation 
of sale by Appellate Court, to repayment of 
money which had been withdrawn on sale being 
set aside by the Lower Court’s order. 42 I. C. 552 
= (1917) M. W. N. 861, Extension of time can 
be granted with consent of parties. 100 I.C. 800 
=-- A.I.R. 1927 Lah. 337 ; yet when no objection 
was made when it was extended and the sale 
confirmed and money drawn cut ; the sale cannot 
be set aside on account of want of consent. 43 
M. L. J. 477 =69 I.C. ioor — 1923 Mad. 48. The 
property is liable to be re-sold when the decree- 
holder purchaser does not deposit the balance 
after deducting the decree amount. 5* I. C. 31$. 
Joint purchasers — Balance money paid by pne 
enures for the benefit of the other as well, 51 C» 
992 = A. I. R. 1926 Cal. 719 = 1925 Cal. 164=81 
I. C. 1029. 

0. 21, R. 86. — The deposit alone can be forfeit- 
ed and not the right Which the decree-holder 
has under the decree. 7 W. R. no. The words 
“if the Court thinks fit** are inserted to remov? 
the hardship caused in certain circumstances. 
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defaulting purchaser shall forfeit all claim to the property or to any part of the sum 
for which it may subsequently be sold 

87. [S. 309.] Every re-sale of immoveable property, in default of payment of the 

purchase-money within the period allowed for such pay- 
Notification on re-sale. ment, shall be made after the issue of a fresh proclama- 

tion in the manner and for the period hereinbefore prescribed for the sale. 

88. {S. 210 ] Where the property sold is a share of undivided immoveable 

property, and two or more persons, of whom one is a 
Bid of co-sharer to have co . s harer respectively bid the same sum for such property 
pre ereoce. or f or an y i 0 t, the bid shall be deemed to be the bid of 

the co-sharer. 

89. [S. 310-A ] (i) Where immoveable property has been sold in execution of a 

decree, any person, either owning such property or holding 
ondie os?t tl ° n t0 ^ ^ an * nterest therein by virtue of a title acquired before such 

on eposi . sale, ma y apply to have the sale set aside on his depositing 

in Court, — 


vide 25 M. 53S ; 95 I C. 46 = A. I. R. 1926 All. 
509. The decree-holder himself, even though the 
purchaser at the re*sale, can apply to attach the 
deposit made by the first defaulting purchaser. 
48 M. L. J. 335 (P. C.j=86 I. C. 373 = 1925 P C. 
61. The deposit should be refunded on good 
grounds shown for failure to pay the balance. 
59 I. C. 705 = 17 N. L. R. 15. Even apart from 
this rule the Court can order re-sale on 
failure to fulfil conditions subject to which the 
decree-holder was permitted to bid. 1 P. 235 = 
69 I. C. 872. 

0 . 21 , B. 87 . — See 12 Mad. 454. There is no 
illegality in not mentioning time and place of re- 
sale in the sale proclamation, if no deficiency 
results. 87 l.C. 1 =1925 Mad. 631. 

0 . 21 , B. 88. SCOPE. — The ordinary law of 
pre-emption is applicable to sales in execution of 
decrees, and hence this rule which affords a 
remedy. 13 A. 224 (228). See also 27 A. 670 
(677). The object of the rule is to enable a co- 
sharer to keep out strangers. 261.0,95 = 12 
A. L. J. 1148. A pre-emption suit will not lie 
against such a bidder. ( Ibid .) The require- 
ments of the rule are satisfied if the co-sharer 
asserts his right of pre-emption when bidding foi 
the same amount. 36 l.C. 654 = 3 O. L.J. 405. 

WHO ARE CO-SHARERS.— The members of a 
joint and undivided Hindu family, other than 
that member who is recorded in the Collector’s 
register as sharer in the mehal are co-sharers. 7 
A. 184. A Hindu widow holding by inheritance 
her deceased husband’s share in a village is also 
a co-sharer. 1 A. 452. But possession by her 
for life of a share in a village, in lieu of mainten- 
ance, does not make her a co-sharer. 6 A. 17. 
See also 7 A. $60. 

Bid THE SUM. — There must be a distinct bid 
by the co-sharer in the ordinary manner of 
offering bids. 3 A. 827. See also 2 A. 850. 

Illustrative Cases.— T he conditions of 
pre-emption under the Mahomedan Law do not 
apply to claims under this rule. 6 N. W. P. 289. 
If the claimant has fulfilled the conditions of sale 
and his rights are clear, the Court executing the 
decree is bound to give effect to the right. 6 N. 
W.I*. 272 ; 7 N. W. P. 97. See also I A. 272 and 
3 A- Ill ; 1 A. 277 ; 6 N. W. P. 289. A person 
ci&fting to be a co-sharer cannot object to the 
confirmation of the sale in favour of the 


person recorded as the auction-purchaser. 5 A. 
42. 

APPEAL. — No appeal lies against an order 
passed under this rule. 3 A. 674 ; 5 A. 42. Also 
from an order refusing to restore to file an appli- 
cation under this rule, which has been dismissed 
for default. 29 A. 596. 

0 . 21 , B. 89 . SCOPE. — Proceedings under this 
rule are execution proceedings. O. 9 does not 
apply. 28 Bom. L. R. 686 = 50 Bom. 457- 96 
l.C. 411= A. I. R. 1926 Bom. 377. Provi- 
sions of O. 21, R. 89, C. P. C., are to be strictly 
complied with. 106 I. C. 568 Object of the 
rule is to prevent sales for inadequate prices. 
40 Bom. 557 = 18 Bom. L. R. 571. The right 
conferred by this rule is not an absolute right 
which can be enforced by suit against any parti- 
cular person. 18 C. 481. 'ihe rule must be 
strictly construed. One judgment debtor is not 
entitled to take advantage of any deposit made 
by his co-judgment-debtor, independently made. 
42 M.L.J. 71 =65 l.C. 983. Also 39 Mad. 429 = 
28 M. L. J. 262. But see 22 I. C. 53. The rule 
applies to cases where the attachment was made 
prior to the date on which this rule became law. 
18 M. 477 ; 22 C. 767 (F. B.) ; to the sale of a 
tenure in execution of a decree foi its own 
arrears. 23 C. 393 ; to sales in enforcement of 
decrees on an award by arbitrators in a partition 
suit- 27 C. W. N. 466= 1923 Cal. 582 ; to sales 
in mortgage decrees and to sales on the Original 
Side of the Calcutta High Court. 46 Cal. 69 = 

24 C. W. N. 1032. As to High Courts generally, 
see 59 I. C. 432 = 24 C. W. N. 536. See also 41 
M. L. J. 465 =68 I. C. 916 ; 25 M. 244 (F. B.) ; 

25 B. 104 ; 28 A. 778 ; 25 C. 703 (F. B.). Rule 

not applicable to sales under Public Demands 
Recovery Act. 18 C. L. J. 628 = 18 C. W. N. 
766 ; nor to execution proceedings taken by a. 
Collector under S. 70. 25 A. 167. But see 31 B. 

207 ; ij M.L. J. 221 ; 31 B. 207. “Court” means 
a Civil Court and not of the sale officer when 
salt proceedings take place. 100 I. C. 726 (1). 
TK# word “ property ** means tangible property 
sold whether or not persons other than the 
Judgment- debtor have any interest and it does 
not mean the right, title and interest of the 
judgment-debtor alone. 54 M. L. I. 445 = 27 
JL. W. 307. 
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(a) for payment to the purchaser, a sum equal to five per cent, of the pur- 
chase ‘money, and 


WHO CAN APPLY.— The expression “by virtue 
of a title acquired before purchase” does not 
qualify “ any person owning such property.” So 
a purchaser from the judgment-debtor after sale 
can apply under this rule. , 24 M. L. J. 205 = 18 
I. C. 579 ; 40 Bom. 557 =37 I. C. 21 1 ; 44 Mad. 
554=40 M. L. J. 497 (F.B.) ; 54 I. C. 753 1 22 
I. C. 193=38 M. L. J. 775 . 52 I. C. 344 ; 4 P. 

L. J. 340 = 51 I. C. 873. See contra 1922 Lah. 
302 ; 42 All. 7=52 I. C. 331 ; 26 C. W. N. 149 = 
49 C. 454 ; 34 Ail. 186 = 13 I. C. 134 * 9 I* C. 74 S 
= 14 O. C. 33 ; 98 I. C. 739 = A. I. R. 1927 Mad. 
151 ; 24 L. W. 759 ; 48 All. 188=93 I. C. 24 = 
A. I. R. 1926 All. 204 (F.B.). A transferee under 
an unregistered document by the judgment-debtor 
after sale is not prevented from applying under 
this rule. 42 Mad. 503 = 49 I. C. 806. But see 
22 I. C. 193 — 38 Mad. 775. The judgment-debtor 
can apply even though the deposit money was 
raised by sale of his equity of redemption to his 
mortgagees, 861.0.732 = 1925 Oudh 349(2). 
Also a judgment-debtor who has effected a pri- 
vate sale of his property during the pendency of 
the attachment proceedings. 25 B.‘ 531. A trans- 
feree after attachment can apply. 26 C. L. J. 
127=36 I. C. 510. Also a mortgagee after attach- 
ment. 100 I. C. 82 = A. I. R. 1927 Mad. 445 = 

52 M. L. J. 157. A mortgagor has an interest 
and he can appl}. 33 All. 481 = 10 I. C. 863. A 
prior mortgagee who was not a party to the suit* 
and when the sale was subject to a mortgage not 
stating amount or priority, can apply. 28 O. C. 
221 = 1925 Oudh 429. A mortgagee who has 
purchased the equity of redemption in one portion 
can apply. 2 Pat. 715 ==74 I. C. 102. Also a 
mortgagee. 21 M. 416. Also a prior mortgagee. 

53 P C. 958 = 27 M. L. T. 130 ; 27 I. C. 831 =13 
A. L. J. 271 ; 12 I. C. 783= 178 P. W. R. 1911. 
But see 33 All. 481 = 10 I. C. 863. A usufruc- 
tuary mortgagee depositing is not a volunteer. 
20 A. L. J. 42 = 1923 All. 127 ; also 25 O. t.. 78 = 
1922 Oudh 146. A benamidar can apply. 29 C. 1 
at p. 6. A permanent under tenure-holder under 
the E.B. and Assam Tenancy Amendment Act has 
an interest in the property to set aside sale in a 
rent decree. 52 l.C. 237=23 C.W.N. 597. Lessee 
catj apply. (1928) M. W. N. 159 = 27 L. W. 307 
= 54 M. L. J. 445. A purchaser of a portion of 
an occupancy holding can apply whether his 
interest is valid against the landlord or not. 8 
C.W.N. 232. See also 8 C. W. N. 55. See also 
31 C. W. N. 1050 = A. I. R. 1927 Cal. 817=55 
Cal. 108. A dar-mokararidar can apply. 32 C. 
107. Also an under raiyat. 1 1 C. W. N. 742. A 
member of a joint Hindu family can apply if the 
share of another member is sold. (1928) M. W. 
N. 10 1 ( 1). Also a decree-holder who is also a 
purchaser, on the ground that the decree has 
been adjusted, without the concurrence of the 
judgment-debtor. 104 I. C. 753- A man is not 
debarred from defending his action under R. 89 
because be desisted from his action under O. 21, 

K. 58. 25 L. W. 106 = 0927) M. W. N. 53 = 38 

M. L. T. 30 (H. C.) ; 99 I. C.893=A. I. R. 1927 
Mad. 327. The expression “ owning such pro- 
perty by virtue of title acquired before such 
sale ” applies as well to long-standing title as 
one recently derived from the judgment- 


debtor. ( Ibid .) 

WHO CANNOT APPLY.— A person who pur- 
chases property before it is attached, and whose 
claim is rejected, and who files a suit under R. 63 
cannot apply. 7 C. W. N. 243 ; 28 A. 84 ; 30 
C. 214 ; see also 30 B. 575 ; 30 M. 507 ; 17 M.L.J, 
129. The person applying should have an exist- 
ing interest on the date of the application. 17 
C. W. N. 1 207 = 22 I. C. 192 = 15 Cr. L. J. 48 = 
41 Cal. 305. A person whose title is not affected 
by the sale cannot apply. 15 C- L. J. 83 = 10 l.C 
880 = 16 C. W. N. 904. Receiver under S. 20 o 
the Provincial Insolvency Act cannot apply. 
97 l.C. 271 = A. I. R. 1926 Mad. 357=50 M. L.J. 
239. Nor a decree-holder who attaches before 
sale. 28 I. C. 948 = 13 A. L. J. 401. An 
attaching creditor cannot apply. 6 C. W. N. 
57. Nor a person in whose favour there is 
an agreement to sell. 17 L. W. 680 = 1923 
Mad. 659. A second mortgagee when the 
sale is on decree for the prior one, cannot 
apply under this *ule. 31 I. C. 37=9 S. 

L. R. 86. A mortgagee of non-transferable 
occupancy holding cannot apply 29 1. C. 916 
also 22 C. L.J. 108 = 20 C.W.N. 40. A mortgagee 
after sale cannot apply, 39 M. L. J. 84 = 55 l.C. 
856 (F, B.). It was held that a person whose 
interest was not sold and cannot have passed 
under the sale could not apply, and a puisne 
mortgage could not apply. 25 M. 244. See also 
26 M. 332. A person expecting to get title and 
possession in a pending litigation cannot apply. 
39 All. 700 = 41 l.C. 889. A part purchaser 
before sale cannot apply on the ground that the 
decree amount has been paid by himself and 
other pmchasers of the rest of the property. 52 
I. C. 641. 

Form of Application.— it need not be in 
writing. 63 I. O. 140 ; 13 I. C. 404=9 A. L.J. 
12 ; 14 M. L. T. 534 = 22 I. C. 291. But mere 
deposit does not amount to an application. 66 
l.C. 44 = 1922 Mad. 83 ; also 9 I. C. 33 ; 43 Bom. 
735=53 I- C. 135 , 32 I. C. 45- Lodgment sche- 
dule does not amount to an application. (1926) 

M. W. N, 297 (i) = 23 L. W. 757 (i) = 95 l.C. 

1 28 (O = A. I. R. 1926 Mad. 620; at least an 
oral application is necessaiy. 32 I. C. 783=3 L. 
W. 174 ; 86 I, C. 498 (1 ) = 1925 Mad. 909. In 
a written application no specific prayer to set 
aside sale is necessary. 4 P. L. T. 295=58 I. C. 
629. As to defective applications, see 1925 Nag. 
17. When a prior application to pay decree 
amount after attachment is dismissed, it does 
not operate as res judicata to an application 
under this rule. 44 M. L.J. 325 = 1923 Mad 
487 (2 An application to set aside sale is not 
invalid because of the absence of prayer to ihat 
effect. 106 I. C. 333. 

Parties to the Application — The pur- 
chaser and the decree-holder are necessary parties 
to an application under rule. 15 A. 407. But 
see 4 P. L. T. 491 =2 P. 800 ; also 1923 Cal. 394. 

FORUM. — Though sale was in execution by a 
revenue court, application under this rule must 
be made in the Civil Court. 44 Bom. 50 **54 I. 
C. 670. 

DEPOSIT “ FOR PAYMENT TO THE DECREE 
HOLDER.” — The words mean that the decree. 
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(6) lor payment to the decree-holder, the amount specified in the proclama- 
tion of sale as that for the recovery of which the sale was ordered, less any amount 
which may, since the date of such proclamation of sale, have been received by the 
decree-holder. 

[Allahabad and Oudh] 89 (1). — For the words ‘ any person .... such sale ’ in sub-rule 
(1), substitute ‘ the judgment-debtor, or any person deriving title through the judgment-debtor, or 
any person holding an interest in the property \ 

(2) Where a person applies under rule 90 to set aside the sale of his immove- 
able property, he shall not, unless he withdraws his application, be entitled to make 
or prosecute an application under this rule. 


holder is the person solely entitled to the money 
paid into Court. 30 C. 262. If the decree-holder 
be the purchaser he is entitled to the 5 per cent, 
on the purchase-money. 26 C. 449 (F. B.) ; 22 
M. 286 ; 10 M.L.J. 228. If the decree is joint in 
favour of two, but one alone gets permission and 
is purchaser, he alone i9 entitled to the profits. 

6 P. 386= 103 I. C. 724 (2) -A. I. R. 1927 Pat. 
288. A mere payment of the sale proceeds into 
Court does not satisfy the requirements of the 
rule. 23 B. 723 ; 8 C. W. N. 355 ; 7 Bom. L.R. 
263. As to what amounts to a valid deposit, 
see 1 P. L. J. 459=35 I. C. 779. The deposit 
must be in the Civil Court and not in the trea- 
sury. 40 All 425=45 I. C. 773. A deposit by 
a stranger other than a vakil or attorney is not 
valid. :2 I. C. 404 — 9 A. L. J. 12. A deposit 
under O. 21, R. 89, C. P. C., is a voluntary depo- 
sit and the person making the deposit cannot 
maintain a suit to have the sale set aside and for 
refund of the money deposited. 7 Pat. 30. 
Deposit by auction-purchaser under sale, before 
confirmation, cannot be taken advantage of by 
any person to support his application under this 
rule. 31 I. C. 913. “Amount specified in the 
sale proclamation” meaning of. See 23 L.W. 720 
= 96 I. C. 77 = A. I. R. 1926 Mad. 765 = 50 M. L. 
J. 580. k Any amount’ means what actually was 
received by the decree-holder and does not in- 
clude sale proceeds. 25 Bom. L. R. 446 = 73 I.C. 
454. No cash payment is necessary. Agreement 
to set off decretal amount amounts to payment. 
14 I. C. 326 = (19127 M. W. N. 756 ; also 24 M. 

L. J. 205 = i 3 I. C. 579. But not by cheque. 27 
I. C. 656=8 Bur.L.T. 80. Where a short amount 
was paid, having been misled by an officer of 
Court, on payment of balance sale should be set 
aside 22 I. C. 842 , see also 18 Cal. 481. Where 
a sum less than the sum due is deposited 
owing to a bona fide mistake in calculating the 
amount, see 26 C. 449 (F. B. ) ; also 21 A. L. J. 
162 = 1923 All. 315. The order setting aside sale 
and entering satisfaction when the amount was 
deposited, the order is valid and not ultra vires , 
merely because the creditor did not include inte- 
rest in the execution petition. 41 C. L. J. 391 = 
1925 Cal. 948. The extent of deposit is the 
amount of decree in execution of which the sale 
was made, and not those of other decree-holders 
Claiming rateable distribution. 17 I. C. 920 = 23 

M. L.J. 585 ; also 37 Bom. 387-15 Bom. L.R. 244. 
Money once paid to set aside sale cannot be re- 
covered from the decree-holder aftersale on the 
ground that the judgment- debtor had no saleable 
Interest in the property. 45 Bom. 1094 = 23 Bom. 
L. R. 455. See also 13 I. C. 144=* 16 C. L. J. 156. 
When the mortgagor pays the amount, it has the 
effect Of redeeming the properties. 60 I. C. 560 = 


7 O. L. J. 620. The acceptance by a landlord of a 
deposit from a transferee means a recognition of 
the transferee as tenant. 36 I.C. 701. Where a 
conditional deposit was made, but the condition 
was withdrawn before an application to draw the 
money was filed, it was held that the deposit was 
a valid one, 2 P. 534 = 72 I. C. 907. Two depo- 
sits by both the judgment-debtor and a mortgagee 
after sale, each portion of sale amount and two 
applications by them, can be treated as one pro- 
ceeding and the sale be set aside. 49 A. 839 = 
25 A. L. J. 576 = 102 I. C. 471 = A. I. R. 1927 All. 
561. 

Sub-rule ( 2 ).— When an application under 
R. 90 is dismissed for default, the applicant 
is not precluded from applying under this rule. 43 
I. C. 340 = 20 O. C. 339 ; 106 I. C. 568. Where 
an application under R. 90 is made before the 
sale is concluded, its existence is no bar to an 
application under this rule. A. I. R. 1926 All. 
754. An applicant under this rule cannot impugn 
the sale on grounds set out in R. 90. 28 C. 7 i. 

When a judgment debtor is allowed to apply 
under this rule, the Court cannot entertain 
objections to the sale. 21 A. L. J. 340 = 1923 
All. 503. See also 47 All. 850 = 1925 All. 778 

Limitation. — See $7 L C. 722 = 1025 Oudh 
4 1 1 . See also 28 Bom. L. R. 510 = 95 I.C. 549 
(i) = A. I. R. 1926 Bom. 335. Deposit is condi- 
tion precedent to an application. It is the deposit 
which must be within time. 33 I. C. 996 = 3 L. 
W. 271. Whole amount must be deposited 
within 30 days. 1925 Nag. 30. As to what is to 
be taken as the date of sale for purpose of limi- 
tation, see 29 C. 626. Sec also A.I.R. 1926 Bom. 
335. Time begins to run from the day when the 
purchaser was declared and was ordered to depo- 
sit 25 per cent. 30 All. 65 = 10 A. L. J. 475 I Time 
runs from the date of deposit under R. 84. {Ibid.) 
It matters not if the sale is even confirmed if the 
deposit is in time. 27 I. C. 656=8 Bur. L.T. 80 
The Court has no power to extend time. 36 I. 
C. 809 ; A. I. R. 7926 Lah. 639. If it can do 
so with the consent of parties, see 36 I. C. 809. 
Even with the consent of parties time cannot be 
extended. 39 I. C. 664 = 2 P. L. J. 164. Delay 
not due to any act of the person depositing but 
to the officer of the Courtis to be excused. 10 

I. C. 5 1 = 13 C. L. J. 467 ; 52 t. C. 161 = 17 A. L 

J. 99r ; 15 C. L. J. 83=10 I. C. 889 = 16 C.W.N. 
904 ; 9 N. L. J. 57 =96 I. C. 376 (i) = A. I. R. 
1926 Nag. 331 ; or due to the delay of the trea- 
sury. 37 AH. 591 =13 A. L. ]• 793* The appli- 
cation too, not merely the deposit, must be within 
time. 66 I. C. 44 = 1922 Mad. 83 ; also 48 M. L. 
J. 405 = t$2% Mad. 639 ; 87 LC. 722 = 1925 Oudh 
411. 
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(3) Nothing in this rule shall relieve the judgment-debtor from any liability he 
may be under in respect of costs and interest not covered by the proclamation of sale. 
90. [S. 311] (1) Where any immoveable property has been sold in execution of 
a decree, the decree -holder, or any person entitled to share 
Application to set aside sale j n a ra t e able distribution of assets* or whose interests are 

fraud? Un ° irregu arlty ° r affected by the sale, may apply to the Court to set aside 

the sale on the ground of a material irregularity or fraud 
in publishing or conducting it : 


APPEAL. — No appeal lies against an order set* 
ting aside a sale. 27 A. 263. But see 31 B. 207 ; 

6 C. W. q. 57 ; 30 M. 507 ; 5 C. L. J. 204. But 
against an order refusing to set aside, an appeal 
lies. 12 I. C. 169-= 12 M. L.T. 380. See also 36 
I. C. 809. No appeal lies on an order refusing 
stay, when the sale itself was not confirmed. 3 
Rang. 132 = 1925 Rang. 271. No second appeal 
lies under this rule. 44 Bom. 472 = 56 I. C. 597 ; 
see also 38 Cal. 339 “15 C. W. N. 844 ; 17 I. C. 
884=8 N. L. R. 177 J 36 I. C. 769- 

REVIEW. — Whether a restoration of an appli- 
cation under this rule, dismissed lor deault, is 
possible, is doubtful. But a review petition lies. 
22 M. I.. J. 148 = 12 I. C. 35 1* 

REVISION. — A revision lies when the lower 
Court improperly refuses to set aside sale. 21 A. 
L. J. 162 = 1923 All. 315. But see 40 All. 425 = 16 

A. L. J. 433- „ „ 

0 . 21, E. 90. SCOPE OF rule.— Proceedings 
under this rule also come within the scope of 
S. 47. 34 I.C. 829 = 30 M. L. J. 611. But is not 

a proceeding in execution. 62 I. C. 608 =6 Pat. 
L J 253. But see 87 I. C. 413 = 1925 Mad. 1142. 
See also S 3 C al * 6 79 = A. I. R. 1926 Cal. 773. The 
addition of words “ or fraud ” takes the case 
out of Sec. 47 and brings it under this rule. 4 
Lah. 243. A sale can be partially set aside under 
this rule. 44 C. L. J. 167 =98 I. C. 206 = A. I.R. 
1926 Cal. 1219. 

MEANING OF TERMS DECREE-HOLDER.— 
This expression is not limited to the decree- 
holder at whose instance the property was first 
attached. 10 M. 57- The ‘ interest’ contemplat- 
ed is interest at the time of sale and not at the 
time of application. 87 I. C. 94. “Interest” 
means interest in the property sold. The general 
creditors expecting a higher dividend have not 
«uch an interest as is contemplated by th$ rule. 
10 I. C. 932 = 10 S. L. R. 189. But see contra 
103 I.C. 499 = A. I. R. 1927 Mad. 783^5 3 M.L.J. 
229 ; (1928) M. W. N. 216. 

APPLICABILITY.— The subsequent setting 
aside of an ex Parte decree, after sale in pursu- 
ance of the decree, does not affect the title of the 
purchaser. 38 Cal. 622 = 15 C. W. N. 875. The 
rule does not apply when a sale of one decree 
sold in execution of another is sought to be set 
aside. 64 I. C. 388. The rule applies when the 
ground of setting aside sale is fraud. I L. W. 
1033 = 261. C. 369 ; aiso 66 I. C. 220. Fraud 
after publication of sale proclamation is covered 

by this rule. 48 I- C. 360 = 3 P. L. J. 645- A 
question of jurisdiction cafmot be raised in an 
application under this rule. 3 A. L. J. •$*** 
also 18 A. 14 1 (144)- When setting aside the 
sale, the Court has power to order interest on the 
purchase-money as well to be paid to the purcha- 
ser. 48 I. A. 24=40 M. L. J. 141=25 C. W.N. 
366 (P. C.). An objection that the property 
attached and sold is not by law saleable, cannot 


be entertained under this rule. See 7 A. 641 ; T 
A. 365 ; 21 B. 463 ; 6 M. 237 ; 20 C. 8 (P. C.) ; 

7 C. 63 ; 24 M. 31 1 (315). See also 6 C. W.N. 
42 ; 6 C. W. N. 48 (57) ; 30 C. at p. 152 ; 8 C. 
932 ; 25 M. 244 (F. B,j;6C. W. N. 5 ; 1 P. L. 
T. 742 =57 I. C. 261. An objection that a minor 
was not properly represented does not come under 
this rule. 9 I. C. 252=9 M. L. T. 260. see- 
contra 64 I. C. 25 =35 C. L, J. 9 ; also 29 I. C. 
211. The rule applies to receivers appointed by 
the Court 6 Bom. L. R. 1140. An application 
to set aside a sale held by a Collector cannot be 
entertained under this rule. 11 A, 94 (F. B.;. 
This rule will not apply if the sale itself is a nul- 
lity. 35 I. C. 404. A sale held even on the face 
of an injunction to stop it, is a nullity. 88 I. C. 
532 = 1925 Oudh 424- 

INVALID Sales.— See 10 C. 410; 7 A. 676 ; 12 
A. 96 ; 16 A. 5; 11 A. 333; 21 A. 311 ; 10 A. 506. 
A sale conducted at a time and place other than 
that notified, is not a sale at all. 7 A. 676. So 
also is a sale held before the expiration of the 30 
days required by R. 68, and without the consent 
of the iudgment-debtor. 11 A. 333. But see 68 
I. C. 363 = 2 P. 207. Effect of a sale held 
without the property being attached. 5 A. 86 ; 
21 A. 31 1 ; ro A. 506. See also 32 C. 296 at 
p. 314; 68 I.C. 843=1923 Nag. 18; 18 C. 188; 34 
C. 787 ; I R. 533 = i 9 2 4 Rang. 124 ; 21 I. C. 46; 
36 I. C. 292. A summary rejection of an appli- 
cation under this rule without an investigation is 
improper and will not be sustained. 85 I. C. 779- 
= 1925 Nag. 289. 

NOTICE. — When no notice is given under 
R. 150 of the Civil Rules of Practice (Mad.), the 
sale is void. 16 M. L. J. 9 ; also when no notice 
is given under O. 21, R. 22. 91 I. C. 711 =A, I.R 
1926 Cal. 539. 

LIMITATION. — The application must be made 
within 30 days of the date of sale. The period 
might be extenced under S. 18 of the Lim. Act 
on the ground of fraud. 14 C. 679. See also A. 
I. R. 1926 Cal. 229 ; 30 C. at p. 153. But not 
under S. 4 of the Lim. Act. 92 I. C. 839. See 

29 C. 626, as to what day is to be taken as the 
“ Date of sale”. Time runs not from the 
date of sale, but from the date of know 
ledge of fraud. *60 I. C. 801=48 Cal. 119. 
But see 48 I. C. 970 : also 60 I. C. 529 
(Pat.). It is sufficient if th£ application is 
in time. It does not matter if the particulars 
of the irregularities are filed more than 30 
days after sale. 48 All. 286 = 92 I.C. 567 = 24 
A, L. J. 286 = A. I. R. 19*6 All. 305. Where 
the real purchaser was included as a party after 

30 days, while the application was within time 
against the ostensible purchaser, the application 
is within time, if the applicant did not know of 
the existence of a real purchaser at the time of 
the application. 76 1. C. 507 = 1023 All. 462. 
As to whether an application by a bona fide 
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purchaser;on the ground of fraud is barred, see 27 
C. W.N. 587 « 1923 Gal. 538. When a purchas- 
er can apply, see 38 M. I-. J. 228 = 55 I. C. 333 ; 
47 All. 479 -1925 All. 459 ; also 18 N. L. R. 98 
= 1922 Nag. 1 13 ; 5 Pat. L. T. 41 =74 I. C. 760 
(2) ; 107 I. C. 494. But see 47 C. U. j. 62 contra. 

Form OF Application.— A formal array of 
parties is not an absolute necessity in an applica- 
tion under this rule. 25 I. C. 907 = \y O.C. 306. 
See also 7 pat. L. T. 5 32 = 1926 P. H. C. C. 83 = 
94 I. C. 31 *»A. I. K. 1926 P. 266. It is not the 
duty of the judgment-debtor to name in his 
application all the auction-purchasers. 49 A. 788 
= 25 A. L. J. 524= 102 I. C. 126= A. I. R. 1927 
All, 513. Separate applications by different 
judgment-debtors can be consolidated and heard 
together and the whole sale set aside. 14 C. L. 
J* 346 = 16 C. W N. 704. The Court cannot set 
aside a sale upon other grounds not pleaded by 
the applicant. 21 A. 140. See also 53 1. C. 794. 
Absence of application bars defence of invali- 
dity of sale in a suit by non-transferable occu- 
pancy tenant. 28 C. W. N. 821 = 1925 Cal. 81. 

Parties TO the Application — The decree- 
holder is a necessary party to an application 
under this rule. 15 A. 407. A beneficial owner 
is not a necessary party. 29 A. 682. The pur- 
chaser is also a necessary party. A. W.N. 
(1891 ) p. 12 1; also 50 I.C. 5; 8 L.R. 199 ( Rev.) ; 
but see contra in 39 Cal. 687 = 16 C. W. N. 570 ; 
see also 62 I. C. 61—2 Pat. L. T. 386. Auction- 
purchaser is not a necessary party. 

WHO CAN APPLY. — ( 1) The decree-holder, 
(2) any person entitled to share in a rateable 
distribution of assets, and (3) any person whose 
interests are affected by the sale. Under S. 146 
any person claiming under any of the persons 
aforesaid can also apply, 3 A. 554 (559) (F.B.). 
See also A. I. R. 1927 Mad. 67. Authorised vakil 
of the judgment-debtor can apply. A. I. R. 1926 
Lah. 514. As to whether an attaching creditor 
can apply, see 84 I. C. 1 19 -- 1924 Cal. 386. See 
atso M. L. J. 661. Other co-sharer landlords 
can apply under this rule, when a defaulting 
tenure is sold. 501.0.329 = 23 C. W.N. 619. 
When a minor was not represented by a guardian 
ad litem in execution proceedings, his mother 
can apply to have the sale set aside as natural 
guardian. 40 Cal. 635=40 I. A. 140 = 25 M. L. 
J. 140 (P. C.). The auction-purchaser himself 
may apply. 105 I.C. 405 = A. I. R. 1927 Rang. 
301 =5 R. 516. Also a person who has purchas- 
ed the property at a prior execution sale, such 
prior sale not having been confirmed. 8 C. 367. 
A purcnaser from the judgment-debtor prior to 
attachment. 15 C. 488 (F. B.). A person claim- 
ing to be a co-sharer in undivided immoveable 
property. 5 A. 42. The judgment-debtor who 
sold the property prior to execution sale can 
apply where the properties are sold as his. 22 
L. W. 872=92 I. C.597 (i) = A. I. R. 1926 Mad, 
217. The following persons were also held enti- 
tled to apply. A mortgagee who holds a mort- 
gage on the property sold. 13 C. 346. A person 
claiming to be the beneficial owner of property 
which h|Ls been sold as the property of the osten- 
sible owner. 20 C. 418, See also 19 M. ib7. A 
person claiming to be a purchaser of a tenure 
prior to attachment, as C. 802 . The real 


owner of property that has been sold in execution 
of a decree against the benamidar. 6 M. L. J. 24. 
A transferee of a portion of non-transferable 
occupancy holding can apply to set aside a rent 
sale by the entire body of landlords. 23 I. C. 
839 = 19 C. W. N. 326. An interim receiver 
appointed under S. 20, Prov. Insol. Act, can 
apply under O. 21, R. 90, C.P.C. (1928) M.W.N. 
216. A mortgagee purchaser of an entire non- 
transferable holding can apply under this rule to 
set aside a sale in execution of a subsequent rent 
decree. 31 I. C. 359 = 22 C. W. N. 143. See also 
86 I. C. 612 = 1925 Cal. 925 ; 6 P. L. T. 295 = 
1925 Pat. 461. A Hindu reversioner can apply. 

4 Pat. L. J. 360=1919 Pat. 303=51 I. C. 359, 
See also A, I. R. 1926 Mad. 959. 

WHO Cannot apply.— A Stranger cannot 
apply. A.I.K. 1927 Cal. 82=97 I* C. 757 (2). 
A judgment-debtor duly served cannot apply 
under this rule. 1925 Cal. 552. A person claim- 
ing by title paromount to that of the judgment- 
debtor cannot apply. 1 Bur. L. J. 234 = 70 I.C. 
900. An adjudged insolvent whose property has 
vested in the receiver cannot apply. 35 I.C. 530. 
A person obtaining an attachment before judg- 
ment cannot apply. 16 C. L. J. 566 = 17 C. W. 
N. 80 ; also 42 C. L. J. 37=1925 Cal. 1103. A 
fortiori a person obtaining an attachment before 
judgment of properties other than those sold is 
not entitled to apply. 27 M. L. J. 302 =(1914) 
M. W. N. 871. A person who has filed a decla- 
ratory suit regarding the property ordered to be 
sold cannot apply under this rule, while his suit 
is pending. 38 All. 358 =34 I. C. 272. A per- 
son not a party to a mortgage suit cannot apply. 
20 I. C. 16. A decree-holder for money against 
the mortgagor cannot set aside a mortgage sale. 
1925 Sind 101. Objection to a purchase without 
leave of Court cannot be raised by strangers to 
the suit. 17 I.C. 126. Judgment-debtors or sham 
alienees from them who knew but kept quiet at 
the time of sale that the property was not attach- 
ed or that the property was not within the Court’s 
jurisdiction, are estopped from objecting to the 
sale. 24 M. L. J. 70 = 18 I.C. 498. Non-appear- 
ance of judgment-debtors after notice at the 
time of fixing of terms of sale proclamation will 
bar them from raising objections later on. 22 I. 
C. 780. Where the judgment-debtor has know- 
ledge of irregularities and stands by without rais- 
ing any objection at the time, he will not be 
permitted to take advantgage of them in an 
application under this rule, 32 I. C. 990. Where 
the purchaser is the decree-holder himself, he 
will be deemed to have notice of the charges to 
which the property is subject. 57 I. C. 1004 = 
48 Cal. 93. Where a judgment-debtor having 
knowledge of irregularities gave an undertaking 
not to question the sale later, he will be bound 
by his undertaking. 47 A. C. 831 ; 9 I. C. 698 = 
13 C. L, J. 192. The rights of the purchaser 
cannot be affected by any compromise between 
the judgment-debtor and the decree- holder. 88 
I. C. 534 (2) = i925 Oudh 693. 

Material irregularity. -*The word 

“ irregularity ” is wide enough to include an 
illegality. 1 1 A. 342, and connotes want of 
conformity to some recognized rule of procedure* 

5 Mi L. J, 70. Irregularities appearing during 
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unless upon the facts proved the Court is satisfied that the applicant has sustained 


the course of investigation as well as those alleg- 
ed in the application are to be taken into con- 
sideration. 103 I. C. 532 = A. 1. R* 1927 Nag. 
319. Sale in contravention of terms of decree is 
a material irregularity. 33 I* C. 692 =(1916)1 
M. W. N. 256. There is no basis for making a 
distinction between a material irregularity and 
an illegality in the conduct of a sale. In one 
sense whatever is irregular is also illegal. 5 M. 

L. J. 70. As to irregularities in conducting the 
sale, see 7 A. 641. Sale will be set aside if there 
is (*) collusion between judgment-debtors and 
decree-holders, (b) when the value of property is 
grossly inadequate, and ( c ) when price fetched is 
very low. 6 Pat. L. T. 29s ■* *9*5 P at - 461 . 

What are irregularities. — On proof of 
irregularities sale must be set aside, though the 
property would be worth less than the decree 
amount, and the decree-holder had since allowed 
the decree to be barred by limitation. 15 I. C. 
728 = 16 C. W. N. 1022. An omission in a sale 
proclamation must be very material one. 53 I. 
£ 143. The question of valuation can be raised 
in an application under this rule, though it has 
been decided at the time of settlement of pro 
clamation. 105 I. C. 689 (2) =6 P. 588. Where 
the sale proclamation mentions only annual net 
income but not an adequate price, there is mate- 
rial irregularity. 21 I. C. 592. An understate- 
ment of the value of the property in the sale 
proclamation, calculated to mislead bidders, is a 
material irregularity. 20 A. 412 (P. C.) ; 23 M. 
c68. See also 52 1. C. 23 ; 14 C. L. J. 346=11 
I C. 438 = 16 C. W. N. 704138 Mad. 387 = 14 

M. L. T. 320-21 I. C. 389 = 25 M. L. J. 198 ; 33 
I. C. 9,6 ; 16 I. c. 974 = 16 C. L. J. 98 ; 11 I. C. 
2qc = 15 C. W. N. 965 ; 44 I.C. 412 = 1918 Pat. 
■U A misstatement of value knowingly made is 
a material irregularity. 52 I- C. 23. See also 42 
I. c. 394 = 1917 Pat. 353 i I0 S I* C. 153- °o 
also omission of land revenue in sale proclama- 
tion. 40 M. L. J. 403 = 28 C. W. N. 593 = 75 I- 
C. 546 = 1923 P. C. 93 (P.C.). So also omission 
to state the amount of revenue assessed in the 
sale proclamation. 9 C. 656 (P. C.j. But sec 
also 7 Cal. 723 ; 23 M. 628, omission to state the 
hour of sale. 24 C. 295 s 49 All. 402 =25 

A L.J. 302=991. 0.926 = A. I. R. 1927 All. 
241 Also publication of the proclamation at a 
distance of half a mile from the property. 6 C. 
W N. 44. Also delay in deposit under K.»4- 
9 I. C. 66 = 15 c. W. N. 350 i >4 Mad. 228 ; 9 
All. Si 1 ! 16 Cal. 33 i 28 All. 238. Want of 
notice under R. 66 is an irregularity. 4 Lah. 243 
= 1023 Lah. 59? 5 fflso 18 I.C* 715 » 99 LC. 5J5* 
Insufficient notice of sale, resulting in a low pnce 
is an irregularity. 144 P- L. R. 1914 = 251. C. 
ci * also omission to issue fresh proclamation on 
adjournment of sale. .00 I.C 787 1,4 O. W. N. 

Also omission to affix the sale proclama- 
tion to some conspicuous place on the property 
attached. 7 C. 466. Omission to affix the sale 
notice in the Collector’s office as required by 
R. 67. 8 C. 932. See also 46 Mad. 736-45 M.L.J. 
263 OmUsion to have the drum beaten as 
required by R. 54- 10 B. 504 5 «*so 67 h C 75*. 

Omission to state the place of sale. 9 M. $1 1 ; 
< Bur. L. J. 185*100 I. C. 74* A. I. R. 1927 
lung 84. Bat tee 4 t M. L. J. 465-68 I.C. 916. 


Also when the proclamation is made on the spot 
only 5 days before the date fixed for $ale. rC. 
at p. 40. But see 4 A. 300 ; also 48 I. C. 6g j* 
Also the holding of the sale on a date other than 
that notified in the proclamation. 156 P. L. R. 
19*5 = 30 I.C. 524 ; also 65 I.C. 746 = 35 C.L.j! 
140. The absence of attachment prior to the 
sale of immoveable property in execution of a 
decree is a material irregularity. 21 A. 31 1. 
See also 10 A. 506 ; 5 A. 86. But see 9 C. 918 = 
13 C. L, J. 243. An omission to state whether 
the sale is subject to mortgages is a proper 
ground for setting aside the sale. 50 I. C. 384 
= 21 Bom. L.R. 281. Where the sale is hela at 
a different place from that advertised. 39 M.L.J. 
188 -=44 M. 35. Also the absence of specifica- 
tion of incumbrances and the statement of a 
very low value. 6 C. W. N. 386. See also 6 C. 
W. N. 56 ; 18 N.L.R. 98 = 65 I.C 8 75. Also a 
mistake in the dimensions of the property. 96 
I.C. 196 = A. I. R. 1926 Lah. 587. A sale, free 
of mortgages but advertised subject to mortgage 
is a material irregularity. 9 I. C. 383. Sale 
can be set aside where the legal representatives 
of a decreed judgment debtor was not brought 
on record. 23 C. W. N. 608 = 29 C. L. J. 411. 
See also 18 C. W. N. 1266 = 20 C. L. J. 
341 ; 18 C. L. J. 628 = 18 C. W. N. 766 ; 23 I.C. 
251=26 M. L. J. 267 ; 6 P. L. T. 67 = 1925 Pat 
384. Where a minor son of a deceased judg- 
ment-debtor was not brought on record, it is a 
material irregularity. 19 I.C. 120. Where the 
execution application in which the sale was held 
was barred by limitation. See 1 Luck. C. 543 = 
[05 I.C. 545 = A. I. R. 1927 Oudh 488. Sup- 
pression of processes in connection with sale. 
108 I.C. 33 =47 C.L.J. 351 =32 C.W.N. 519. 

WHAT ARE NOT IRREGULARITIES. — There is 
no irregularity in the conduct of sale in case the 
officer conducting the sale sells the property 
twice over. 2 A. ill. Where the date for 
sale is not mentioned, see 40 C.L.J. 31 1 =84 I.C. 
700 = 1925 Cal. 201. The use at a sale, of langu- 
age by an intending bidder in disparagement of 
the property, is a “material irregularity”. 5 C. 
308 ; 7 C. 346 ; but such remarks made by by- 
standers or by purchasers other than the decree- 
holder do not constitute such an irregularity. 17 
C. 152. See also 23 M. 227 (P.C.), As to the 
purchase of property by the decree-holder with- 
out the permission of the Court, see n C, 
732. As to omission to give notice to the judg- 
ment-debtor under O. 21, R. 22, see 3 A. 
426 ; 6 M. 237 ; 15 I.C. 506=40 Cal. 45 ; also 
37 I.C. 387 = 20 M. L. T. 479 ; 17 I.C. ia6. 
Effect of a guardian of a minor judgment- debtor 
not having been appointed, see 89 I. C. 765. A 
sale is not invalid if the attachment has been 
made under a wrong section. 18 A. 469, The 
sale on a closed holiday is not always an irregu- 
larity. 3 A. 333. When a Court sells property 
without having jurisdiction to sell it, this does 
not amount to an irregularity in publishing or 
conducting the sale. 18 A. 144. Omission 
to state value of property is not material irregu- 
larity. A. I. R. 1927 Mad. 1009(1), Though 
there was an under-valuation yet if the price 
fetched was adeqtfete, the sale cannot be set 
aside on the ground of under* valuation. 57 f. C. 
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Substantial injury by reason of such irre^^rity or fraud. 


892 ; 16 I.C. 394 * *** 1 c. 475 “ *5 C. W. N. 

^77. Where in a sale proclamation a certain 
property was included in a wrong lot by mistake, 
it is not such an irregularity as to entitle the 
sale tp be set aside. 32 I. C. 990. Where an 
entire holding is sold, the giving of wrong num- 
bers of lots is not a sufficient irregularity. 41 
I.C. 282 2 P.L.J. 623. A compromise, in which 

all persons affected by the sale, are not parties, 
and which is not recorded by the Court, does not 
result in setting the sale aside. 85 I.C. 529 (2) 
*■1925 Cal. 779. The sale of property consist- 
ing of numerous plots of land situated in various 
villages in one lot does not by itself constitute a 
gross irregularity. 107 I.C. 295. 

Grounds for setting aside sale — what 

ARE NOT. Waiver of irregularities, see 91 I.C. 

407 « A. L R- 1926 Cal. 577. Mere suspicious 
circumstances about sale and low price in the 
absence of fraud. 20 L. W. 736 =* 1925 Mad. 
202, An objection that the attachment and sale 
was time-barred. 2 P. L.J, I.C. 876. 

Dissuading bids. 102 P.L.R. 1911=9 I.C. 816. 
Where the price fetched is below that fixed by 
consent in sale proclamation. 1 P. 214 = 1922 
p. 550 ; also 21 L.W. 521 =1925 Mad. 729. Also 
where the property is sold for a price which 
subsequently appears to be too low. 8 B. 424. 
Irregularity without loss is not. 4 Pat. 696. 
Fraud of decree-holder in bringing to sale pro- 
perty, after satisfaction of decree, is not. 10 
I.C. 625. Irregularities in proclamation of sale 
not objected to, cannot be grounds for setting 
aside sale. 49 All. 7&S. 

FRAUD. — Fraud is different from irregularity. 
As to what amounts to fraud, see 85 I.C. 622 = 
1925 Pat. 521 ; also A. I. R. 1926 Cal. 229. 
Fraud antecedent to sale proceedings-Evidence 
of. See 93 I.C. 870= A. I. R. 1926 Cal. 829. A 
person alleging fraud must prove that the exis- 
tence of his right to set aside the sale was con- 
ceded by fraud. 87 I.C. SSS- l- ow P ri ce does 
not raise a presumption of fraud. 89 I.C. 107 = 
A, I. R- 1926 Oudh 45- Purchase by decree- 
holder’s vakil’s clerk without informing the 
decree-holder amounts to fraud. 2 O.W.N. 297 
**19*3 Oudh 381. Auction-purchaser must be 
a party to the fraud, and the fraud must come 
to the judgment-debtor’s knowledge subsequent 
to the confirmation of the sale. 20 M. 10 ; 8 
C.W.N. 230 ; 5 C.L.J. 328 ; 23 M. 227 (P.C.) ; 
24 C. 546. See 30 C, at p. 153. It is not neces- 
sary that the purchaser should be a party to the 
fraud. 4 P.L.T. 306 = 72 I.C. 625 ; also 18 I.C. 
715 ; 99 LC. 946 = 44 C.L.J. 56s. Mere want 
of diligence is not fraud. Facts must be stated. 

2 P.L.T. 401 =6 P.L.J. 319. The mis-statement 
of value in a sale proclamation does not neces- 
sarily amount to fraud ; but in particular cir- 
cumstances may justify the inference of fraud. 
2 Pat. L.T. 501 =2 P. 65. Where the decree- 
holder colludes with strangers in purchasing the 
property for much less than the decretal sum, 
It amounts to fraud. 13 LC. 888 O. C. 86. 

INJURY — The word “injury” pieans los^ 
which Is wrongful. When a man loses what he 
had beeh in the habit of wrot^ful gaining, 
it is/ not Substantial injury. 7 Q, W. N. 439. 


Substantial injury is essentially necessary. 83 I.C. 
1028 = 1924 All. 698. See also 20 Cal. 599 ; 7 
Cal. 730 ; 12 Mad. 19 ; 18 All. 37 ; 7 Cal. 466 ; 

20 Mad. 159 ; 24 Cal. at p. 295 ; 30 Cal. at p. 

9 ; 104 I.C. i96»A.I.R. 1927 Cal. 873 ; 7 Pat. 
L.T. 468=93 I. C. 93s = A. I. R. 1926 P.202; 
96 I.C. I96 = A.I.R. 1926 Lah. 387. Party must 
prove such an irregularity as resulted in sub- 
stantial injury. 25 I.C. 18 ; 45 I.C. 212 ; 5 L. 

L. J. 30 = 1923 Lah. 213 ; 37 I.C. 964 = 0917) 

M. W.N. 89; 33 I.C. 692 = 0916) 1 M.W.N. 
256 ; 32 I.C. 990 ; 70 I.C. 900 = 1 Bur. L.J. 234. 
See also 39 Cal. 26 = 38 I.A. 200 = 16 C.W.N. 

1 (P.C.). Although the price realised is grossly 
inadequate, the Court must be “satisfied upon 
the facts proved” that it was caused by material 
irregularity in publishing or conducting the sale. 
See 20 M. 159 ; 3° C. at p. 9. ; 18 A. 37 ; 18 A. 
141. But see also 31 C. 815 (818). See also ( 1 926) 
M.W.N. 631 =24 L.W. 406 = 97 I.C. 574 = A.I.R. 
1926 Mad. 959 and 6 C W. N. 836. An ad- 
journment of sale by bailiff without the Court’s 
sanction and the absence of a fresh proclama- 
tion is not a sufficient ground in the absence of 
substantial injury. 20 I.C. 192 =6 Bur, L.T. 63. 
Absence of publication of sale is not a sufficient 
ground without proof of loss. 3 Pat. L.W. 13 = 
46 I.C. 84. Mere omission of publication in the 
Gazette is not ground to set aside sale in the 
absence of proof of substantial injury. 53 I.C. 
794. Where only a part of the property ad- 
vertised was sold without a fresh proclamation 
proof of substantial loss is necessary to set aside 
the sale. 11 L.W. 477. Mere omission to state 
value is not a serious irregularity. Proof of 
substantial loss in addition is necessary. 4 Lah. 
L J. 441 = 1922 Lah. 33. 

Suit to set aside Sale.— When an 
application under this rule is dismissed no suit 
under R. 9a will lie. 5 R. 600 = 105 I.C. 706. 
When a person seeks to set aside a sale by reason 
of a title adverse to that of the judgment-debtor 
at the date of attachment his proper remedy is 
a regular suit. 16 M. 476. A sale after procla- 
mation notifying a decree giving prior charge, 
can be set aside only by a regular suit, if the 
decree giving prior charge was set aside subse- 
quent to sale. 1925 Mad. 325. The rule does 
not apply when the fraud alleged is that a minor 
defendant was represented as major. A regular 
suit three years after his majority is the only 
remedy. 38 Mad. 1076 = 28 M.L.J. 325. When 
fraud is alleged, this rule applies before confirm- 
ation of sale. After confirmation a suit is the 
only remedy. 31 I.C. 447. See also A.I.R. 1926 
Oudh 45. But see 44 Mad. 331 =40 M.L.J. 53 
See also 70 I.C. 673 = 1922 Pat. 422. In a suit 
to set aside sale, fraud need not be specifically 
alleged ; an inference of suggestion is sufficient. 
63 LC. 425 = 19 A. L. J. 330. A member of a 
family not bound by a decree against some other 
members can file a separate suit to set aside the 
•ale of the family properties and need not apply 
under this rule. 2 Pat. 386 } also 6 Pat. L. T. 
742 = 85 I.C. 1014. A suit lies in a Civil Court to 
declare that a sale held by a Collector is valid, 
and that an order passed by him under this rule 
setting aside the sale is inoperative. 25 A. 355. 
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[AUshftbtd.] Substitute the following for the original proviso in Order XXI, Rule 90 
“ Provided that — 

(a) no sale... or fraud ; 

W no such application shall be entertained upon any ground which could have been 
taken by the applicant on or before the date on which the sale proclamation was drawn up.” 

[Ondh.] Add the following as a proviso to Rule 90, Order XXI : — 

“ Provided also that no such application for setting aside the sale shaJL be entertained up; 
on any ground which could have been, but was not, put forward by the applicant before the 
commencement of the sale.” 

Application by purchaser to CS. 313.3 The purch&scr Jit any such sale in exe~ 

set aside sale on ground of cution of a decree may apply to the Court to set aside the 
judgment-debtor having no sale, on the ground that the judgment-debtor had no sale- 
saleable interest. able Merest j n the pr0 perty sold. 

[Bombay.] The following rule shall be added as rule 91-A : — 

“ 91-A. Where the execution of a decree has been transferred to the Collector and the sate 
has been conducted by the Collector or by an officer subordinate to the Collector an application 
under rules 89, 90 or 91, and in the case of an application under rule 89, the deposit required by 
that rule if made to the Collector or the officer to whom the decree is referred for execution in 


DISMISSAL FOR DEFAULT.— O. 9, R. 9 ap- 
plies to an order of dismissal for default of an 
application under this rule. 59 1.0.575=23 

0. C. 349. See also 26 A. L. J. 382. But see 83 

1. C. 749. See also 4; C.L.J. 60. 

Appeal. — An appeal lies from an order re- 
fusing to set asida a dismissal for default of an 
application under this rule. 33 I.C. 581=20 
C-W.N. 1203. See also 38 Cal. 622 = 15 C. W. N. 
875. When appeal lies from an order under this 
rule, 40 Cal. 635=401. A. 140 = 17 C.W.N. 
637 = 25 M. L. J. 140 (P.C.). But see 16 I.C. 690 
= 22 C.L.J. 266 ; 4 P.L.T. 73 S ~74 I.C. 594 - Set 
also 46 C.L.J. 172 = 104 I.C. 825 = A. I. R. 1927 
Cal. 833. An appeal from an order dismissing 
an application under this rule cannot be the 
subject-matter of a second appeal. 18 C. 422 
(F.B.); 21 C. 799; 27 C. 414. See also 11 M. 
319 ; 40 All. 122 =43 I.C. 523 ; 15 I.C. 679 = 16 
C. W. N. 1015 : 9 I. C. 135 ; 2 Pat. 916 = 4 Pat. 
L.T. 721 ; 56 I.C. 646= I P. L. T. 267 ; 39 I.C. 
374 = 11 Bur. L. T. 26 ; 62 I. C. 986 ; 94 I.C. 521 
= A. I. R. 1925 Lah. 624. No second appeal 
from an order under this rule. 87 I.C. 555 ; 30 
C.W.N. 586=96 I.C. 669 = A.IR. 1926 Cal. 790; 
A.I.R. 1926 Cal. 229. An appeal lies from an order 
of dismissal on the ground that the application 
was time-barred. There is no second appeal even 
when the purchaser is the decree-holder and the 
applicant, the judgment-debtor. 6 Lah. 250 = 
1925 Lah. 624. But want of notice of sale pro- 
clamation and undervaluation are objections 
under S. 47 and therefore a second appeal lies. 
87 I.C. 413 = 1925 Mad. 1142. 

Revision. — See 9 M. I 4 S- Revision by High 
Court is not generally possible because revision 
of a dismissal order will be confirmation, and, as 
such, that will be open to appeal under R. 92. 
41 C.L.J. 286 = 1925 Cal. 510; but see 48 All. 
286. 

0 , 21 , B. 01 .— This rule is the only exception 
to the doctrine of caveat eikptor . 6 Lah, 283 = 
1935 Lah. 467. The rule applies to the purchaser 
and its scope is limited to the case of a person 
whose property is purported to be sold, and who 
had no saleable interest therein, to C. 8 (P.C.) ; 
27 A, 537; 9 C. 626 ; 3 A. 527. See 1 A. 568 
<F.B.) s 9 C. 217. Where the dtcree-holder 
purchased after entering satisfaction discovered 
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defect in judgment-debtor’s title, the only remedy 
of the purchaser was to set aside the sale under 
this rule within limitation time under Art. 166, 
Lim. Act. He cannot take further execution of 
his decree. =104 I.C. 614 = A. I. R. 1927 Mad. 
835 *53 M. L. J. 255* The rights conferred by 
the rule are not exhaustive. The dispossessed 
purchaser can sue for recovery of his money. 4 
Lah. 354 = 1924 Lah. 115. But see 61 I.C. 805 = 
13 Bur. L.T. 152. To set aside a sale under this 
rule the real owner is not a necessary party. The 
proper course is to proceed against him by suit. 

24 I.C. 44 = 1 L.W. 412. A suit for recovery of 
purchase money does not lie. 1925 Lah. 199. 
Knowledge of w^ant of title in the judgment- 
debtor will bar an application by the purchaser 
under this rule. 23 I. C. 383 = 7 Bur. L.T. 18. 
When a decree has been transferred to the Col- 
lector for execution a purchaser at a sale held 
by him can apply 9 A. 43. Concealment of 
encumbrances by decree-holder is no ground for 
setting aside the sale. 74 I.C. 134. Setting aside 
sale by decree-holder, ground for. 7 Pat. L.T. 

25 = A.I.R. 1925 Pat. 702. A decree-holder is not 
entitled to set aside sale on the ground of any 
adjustment between the parties after sale. 88 
I. C. 537 = 192S Pat. 702. 

Saleable Interest.— Complete absence of 
any amount of saleable interest alone and not 
the fact of smallness of interest that this rule 
contemplates. 21 I.C. 774 = 19 C. W.N. 1291 ; 
also 46 I.C. 614 = 3 P. L. J. 516; 10 Cal. 368. 
Property not belonging to judgment-debtor — at- 
tachment and sale — void or valid — Limitation 
to set aside sale. 52 M.L.J. 148. Where a whole 
piece of land is sold, the Court is precluded 
from severing a parcel of land on the ground 
that the judgment-debtor has a saleable interest 
in one lot. 15 I.C. 109 = 23 M.L.J. 108. Where 
the same property has been sold twice over, the 
purchaser can sue for refund of purchase money 
from the creditors to whom it was paid. 40 AIL 
4 1 1 =44 I.C. 69 7. But see centra in 38 C.W.N. 
20 = 1924 Cal. 172 ; also 68 I. C. 126 = 25 C. W. 
N. 756. When the purchaser was the executor 
of the judgment- debtor in his personal capacity,, 
he will not be debarred from applying to set 
aside the sale. 28 I. C. 898 19 C, W, N. 152. 

A S*e also 3 Pat* 829. 
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accordance with any rule framed by the local government under section 70 of the Code, shall be 
deemed to have been made to or in the court within the meaning of rules 89, 90 and 91.” 


92. [S«. 312 and 314 ] (i) Where no application is made under rule 89, rule 

90 or rule 91, or where such application is made and dis- 
Saie when to become abso- aliped, the Court shall make an order confirming the 
te or be set asi e. sale, anc j thereupon the sale shall become absolute. 


0. 21, R. 98. — Issue of certificate cures irregu- 
larities." 97 I. C. 757 (*)• This rule does not 
apply where the property concerned was not sold 
at all, but was wrongly taken by the auction- 
purchaser. 6 PX.T. 473 = 1925 Pat 376. Settle- 
ment between decree-holder and judgment-debtor 
before confirmation. No order of confirmation 
can be passed. 100 I C. 565. This rule does not 
oust the inherent power of the Court to cancel a 
sale of its own motion. 46 Mad 583 = 44 M.L.J. 
680. As to applicability to proceedings under 
the Madras Estates Land Act, see 22 L. W. 794. 
An order under this rule decides a question of 
title to the land in dispute between the parties. 
16C.L.J. 542 = 17 C.W.N *4- 
CONFIRMING Sale. —Absence of formal 
order of confirmation where in substance and 
effect the Court did confirm the sale is 
immaterial. 104 I C. 38 4 = A.I.R. 192? Cal. 881. 
It is the actual sale which the Court confirms 
and not any transactions which by inadvertence, 
fraud or collusion may have been described in 
any reference to the sale made in a document 
subsequent thereto. 27 B. 341. A confirmation 
In entirety cannot be made when the sale 
has been set aside as regards one of the judg- 
ment-debtors 61 I.C. 571. If satisfaction is 
reported before coniirmation, a sale cannot be 
confirmed. 18 N. L. R. 134=1922 Nag. 248. 
The auction-purchaser has no absolute right 
for confirmation if there is any irregularity, though 
it may not be his. 3 s Mad. 387 = 25 M. L. J. 
198. When a wrong property has been at- 
tached and sold, the confirmation in respect 
of properties not attached is invalid. 41 Cal. 
590 = 41 I. A. 38-18 C. W. N. 313-26 M. L.J. 
89 (P. C.V The Court may refuse confirmation 
when the decree-debt was paid to the decree- 
holder after sale. 27 I. C. 601. Destruction of 
property after sale by act of God is no ground 
for refusing to confirm sale. 88 I.C. 693 » A. I* B. 
1926 Nag. 17. Sale can be set aside as regards 
a portion of the properties sold. 24 I. C. 64 = 18 


C.W.N. 947- o _ 

Shall become absolute.— See 7 M. 512; 17 
C 719 ; 21 B. 434* Also 12 M. L. T. 311 = 
17 I C 242. Certificate cures irregularities. A. 
I R. 1927 Cal. 82. A sale is final on confirma- 
tion* Its finality, in the absence of confirmation 
may* also be inferred by conduct of the executing 
Court. 8l P. R- I9'S“3« I- C. *54- Order 
dismissing application to set aside sale merely on 
default of appearance of parties cannot be 
reeardei a confirmation of sale. 53 Cal. 679 = 

06 I. C. 705 = 30 C. W. N. 570-A. I. R. 1926 
Cal 773. Set also 29 O. C. 86 = A. I. R. 1925 
Oudh 622. An order against a pre-emptor in 
confirmation, as he did not appear before Collec- 
tor, in a sale held by him, is final. 45 A. 203 = 21 
A L. J. 53 I.F. B.). The legal effect of a sale 
depends on the decree-holder’s status ^at the 
commencement of proceeding® and not at the 
time of sale. 45 Cal * *94 c * w - N - 8 47« 


The title of purchaser dates only from confirma- 
tion and not from sale. 9 I. C. 25 =8 A. L. J. 32. 
But where the delay in confirmation is due to 
quarrel between rival bidders, interest should be 
paid up to confirmation on the sale amount, 22 
I. C. 946= 19 C. L. J. 358. 

SUB-RULE (2). — The provisions of this rule 
are mandatory. The deposit should be made 
within todays from the date of sale. 33 I. C. 
998 = 3 L. W. 271. Proceedings under sub-rule 
(2 ) are not final and a third party is not bound 
by it. 24 I. C. 44 = 1 L. W. 412. 

PROVISO, — NOTICE. — Where the judgment- 
debtor is dead notice must issue to his represen- 
tative. 7 B. 424. See contra 98 I. C. 69 = A. I. R. 
1927 Oudh 23. Formal notice is not necessary 
if there is actual notice otherwise. 1925 Cal 157; 
A. I. R. 1928 Cal. 267 = 107 I. C. 476. Notice 
itself need not be served within 30 days. 37 Bom. 
387 = 19 I. C. 475 ; 68 I. C. 238 ^ 1922 Oudh 129; 
69 I.C. 745 = 1922 All. 282; 107 I. C. 494. 
Service of notice under this rule on all persons 
affected by the sale is not compulsory. 67 I. C. 
286. But any order passed behind the back of 
persons who had obtained orders for rateable 
distribution will not bind them as they are 
affected by the application to set aside the sale. 
35 M. L. J. 604 = 48 I. C. 38. Notice to pur- 
chaser before setting aside sale is necessary. 10 
I. C. 148 = 15 C. W. N. 685 ; 104 I.C. 148 = A 
I. R. 1927 Lah. 681. Otherwise the order is 
one without jurisdiction. 32 DC. 891. Auction- 
purchaser is not a necessary party in the sense 
that in the application he should be described as 
one ot the parties, 104 I. C 148 = A. I. R. 1927 
Lah 681. 

LIMITATION. — The 30 days under sub-rule 
(2) is to be computed from the date of deposit 
under R. 84. 50 1. C. 914. 

Illustrative Cases.— As to ,the effect on a 
sale by the death of the judgment^debtor after 
the sale is held and before it is confirmed, see 3 
A. 765 (F.B.) ; 9 A. 411 ; 10 A. 83 ; 29 B. 

435. Where an objection to confirmation is 
raised before the Collector who held the sale he 
must refer it to a Civil Court. If he confirms 
the sale, a suit will lie to declare the sale void. 
44 Bom. 551 —22 Bom. L, R. 759. Where there 
is no sale within the meaning of the Code, as to 
whether suit lies, 16 C. 794 (79 8). The rejec- 
tion of an application under this rule is no bar to 
a regular suit for the same purpose. 11 M. 269 ; 
5 Lah. L. J. 9 = 19*3 Lah. 224; 104 P. L. R. 
1916 ^36 I. C. 21a. But w 3 Bom. L. R. 463. 
Suit to set aside sale on the ground of fraud, 
after it is confirmed, does not lie. 89 I. C 107. 
A suit will lie when the purchaser has been 
misled by any fraud or misrepresentation. 20 C. 
8 (P. C.) ; 29 C. 370. See 47 A. 217 =84 I. C. 
1031. A judgment-debtor cannot file such a suit. 
26 B. 40. The plaint in such a suit must be 
stamped as If it were a suit for the recovery of 
the property. 9 C. L. R. 231. As to whether the 
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(2) Where such application is made and allowed, and where, in the case of an 
application under rule 89, the deposit required by that rule is made within thirty days 
■from the date of sale, the Court shall make an order setting aside the sale : 

Provided that no order shall be made unless notice of the application has been 
.given to all persons affected thereby, 

(3) No suit to set aside an order made under this rule shall be brought by any 
person against whom such order is made. 

[Allahabad and Oudh.] In O. XXI, R. 92 (1) after the words “the Court shall make ” 
add “ subject to the provisions of rule 58 (2).” 

93. [S. 315, els. (1) and (3).] Where a sale of immoveable property is set aside 

under rule 92, the purchaser shall be entitled to an order 
Return of purchase-money f or repayment of his purchase-money, with or without in- 
m certain cases. terest as the Court may direct, against any person to 

whom it has been paid. 


rule applies to proceedings in execution of certi* 
ficates under Bengal Act I of 1895, see 33 C. 451; 
34 C. 787. 

APPEAL AND REVISION.— No appeal lies 
against an order lef using to confirm sale, 98 I.C. 
866 = A. I. R. 1927 bah. 71(2). No appeal 
against an order of confirmation, 98 I, C. 69’-= 
A. I. R. 1927 Oudh 23. An order setting aside 
a sale is appealable by the purchaser. 40 All. 
425-451. C. 773; 104 I.C. 148 = A. I. R. 1927 
Lah. 681. But not by a party to the suit under 
S. 47. 33 I.C. 235 =3 L. W. 105. Where a 

party did not apply to have the order refus- 
ing to stay sale, revised nor applied to have 
the sale set aside, the appellate Court 
cannot stay proceedings relating to confirmation. 
3 Rang. 132-89 I. C. 300. Set also 29 Cal. 584. 
No second appeal lies from an order setting aside 
a sale. 22 C. 802 ; 28 C. 4; 41 L C. 753 5 also 4 
Lah. 243 = 1923 Lah. 592 ; 72 I. C. 788 = 1923 
Lah. 287 ; 25 O. C. 78 = 1922 Oudh 146; 90 
I. C. 228 (1) = 42 C.L. J. 176 ; 2 O. W. N. 376 = 
1925 Oudh 622. 101 I.C, 520 = 28 Punj. L. R. 

130 ; A. I. R. 1926 Cal. 4C0. An order setting 
aside sale suo motu falls under S. 151 and not 
under this rule. The order is not appealable but 
revisable. 18 S. L. R. 130 = * 9*5 Sind 2 53 - A 
revision lies on an order setting aside sale on the 


ground that the decree was amended after sale. 
85 I. C. 660 = 1925 Cal. 157. 

8ub*Rule ( 3 ). — A. I. R 1926 Lah. 165. 

0 . 21 , R. 98 . SCOPE of Rule.— The rule 
clearly implies that the purchase-money may be 
paid to the decree-holder before the date of the 
-confirmation of sale, 12 C. 255 ; 8 M. 101 ; 

1 A. 568 (F.B.); 6 W.R. 147; also 28 O.C 136 = 
1925 Oudh 404; 3 Pat. 947=88 I. C. 219. 

Under the old Code a suit will lie for the refund 
of purchase money when the judgment-debtor 
had no saleable interest in the property. Under 
the present Code, the only remedy is under this 
rule. See 42 I. C. 453 5 also 6$ I. C. 230 ; 37 LC* 
763 ; (1920) M. W. N. 736 =60 I.C. 66. But 
L A. I R. 1926 Cal. 297 S S 3 Cal. 758-96 L C. 
64 = 43 C. L. J. 4i8 = A. I. R. 1926 Cal. 971. 
Compare 41 I. C. 924 ; 36 All. 529 = 26 L C. 59 
-with 43 All. 60=58 L C. 105 ; see also 27 C. W. 
N. 183=50 C. 115; 23 M. L. J. 487 = 17 LC. 4375 
>64 I. C. 628 ; 46 I. C. 783 = 22 C. W. N. 760 ; 39 
Mad. 803 = 29 M. L. J. 467. To such a suit Art. 
iao of the Lim. Act. will apply. 35 AH. 4*9 « 
19 I. C. 986. See also 30 C. W. N. 79 - 
-9 1 I C. 768 — A- I. R. 1926 Cal. 297. Where 


the Court sale is not vitiated by fraud, the only 
extent to which the purchaser can claim relief is 
that indicated by this rule. 17 M. 231. As 
to whether the purchaser is entitled to a refund 
only when he is unable to obtain possession or is 
dispossessed, see 8 M. 99 ; Jso 46 I. C. 103 = 16 
A. L. J. 511 ; 52 I. C. 818 = 15 N. L. R. 140. But 
see 22 O. C. 42 =51 I. C. 95 ; 41 I. C. 200, The 
money is returnable only on the sale being set 
aside. 39 All. 114 = 37 I. C. 9. There is no im- 
plied warranty of title in Court sales. 46 I. C. 
783 = 220. W.N. 7605491. C. 359 — ( 1918) 
M. W. N. 655 ; 29 I. C. 392 =2 L. W. 517 ; 42 
I. C. 440 ; 39 I. C. 763 = 2 P. L. J. 361 ; 52 I. C. 
174 = 12 Bur. L. T. 21 1. 

PARTIES.— The judgment-debtor is a necessary 
party to an application under this rule. 6 M. 197, 
See also 7 B. 424. When the sale is set aside it 
is doubtful whether the judgment-debtor or the 
decree-holder has to pay the poundage which a 
third party purchaser had to pay. 33 I. C. 235 = 
3 L. W. 105. But sr*39 Mad. 803 = 29 M. L. J. 
467. No more than 6 per cent, interest should 
be allowed on the money to be returned. 45 1. C. 
109 = 40 , Mad. 1009. An order for refund can 
be executed as if it were a decree. 47 I. C. 630 
= 23 M.L. T. 355 - 

Suit. — After the purchase- money has been 
returned by order of Court, a separate suit lies 
for interest on the purchase money and the ex- 
penses of sale. 5 A. 364. The judgment-debtor 
is a necessary party to the suit. 10 C. W. N. 274. 
If the purchaser was misled by the carelessness 
of the Court in permitting a mistake in sale pro- 
clamation, he can either sue for refund of pro- 
portionate part of purchase-money or can set 
aside the sale. 9 Bur. L. T. 169 = 33 I. C. 1003. 
The purchaser can sue the judgment-debtor in 
cases of fraud. 46 Bom. 833 = 1922 Bom. 205. 
If the sale is not set aside, the purchaser who 
finds that the judgment-debtor had no title to a 
portion of the property cannot sue to recover a 
proportionate part of the purchase-money, 51 I. 
C. 595 =52 P. R. 1919. But see 79 P. L. K. 1913 
= l8I. C. 795 - 

Limitation.— See 16 M. 361 ; ti A. 372. See 
also 30 C. W. N. 79 =91 I. C. 768=A.I.R. 1926 
Cal. 297. 

APPEAL. — No appeal lies from an order refus- 
ing a refund. 12. A 397 ; 14 A. 201. But see 16 
C. 535. 

REVISION.—^ 9 M. 437 and *7 M. 228, 
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94. [S. 316.] Where a sale of immoveable property has become absolute, the 

4 Court shall grant a certificate specifying the property sold 

Certificate to purchaser. am j name 0 f the person who at the time of sale is 

declared to be the purchaser. Such certificate shall bear date the day on which the 
sale became absolute. 

[Rangoon.] In O. XXI, the following shall be inserted as Rr. 94-A and 94B 

94-A. A copy of every sale certificate issued under Rule 94 shall be sent forthwith to the 
Sub-Registrar within whose sub-district the land sold or any part thereof is situate. 

94-B. If in execution of a decree any interest in land is sold, the names and addresses of the 
purchaser or purchasers and the interest thereby acquired shall be certified to the Superintendent of 
Land Records as soon as the sale has been confirmed under Rule 92 (1). 


0. 21, B. 94. Scope of section.—^ 4 M. 
172. The grant of certificate is ministerial, not 
judicial. 4 Pat. 760 = 901. C. 501. The rule 
imperatively requires the Court to grant a certifi- 
cate and does not impose on the purchaser the 
duty of making an application, as a condition 
precedent. 4 M. 172. Also 1 P. L. J. 446=38 I. C. 
576. A sale certificate is not a title-deed. It is 
merely evidence of title. 24 C. W. N. ion =47 
C. 1108. 

TO WHOM CERTIFICATE IS GRANTED. — The 
certificate is to be issued in the name of the 
actual purchaser. 54 I.C. 726 = 24 C. W. N. 27. 
If the purchaser is dead, the certificate may be 
granted to his legal representative. 24 B. 120 ; u 
C. W. N. 158. The purchaser so long as he is 
not in possession of the property will be open to 
objections as to his tide to the property. 45 
Bom. 1186 = 23 Bom. L. R. 514. The purchaser 
gets only the rights of the vendor. 21 C. W. N. 
854 = 41 I. C. 511. Also 29 I. C. 17; 12 I.C. 831 = 
4 Bur. L. T. 135. The vendee even in the 
absence of a deed has a good title. 41 I. C. 850 
= 22 C. W. N. 522. A certificate of sale issued 
in respect of property not attached is invalid. 
It cannot be treated as a misdescription of the 
property. The proper procedure is to commence 
execution proceedings over again. 41 Cal. 590 
*=41 I. A. 38 = 26 M. L. J. 89 (P. C ). If 

certain items in the joint family property of a co- 
parcener are sold and if subsequently at a parti- 
tion other items are allotted to the co-parcener, 
the purchaser cannot ask for a substitution of 
the properties. 37 M. L. J. 620 = 54 I. C. 515. 
An application for a sale certificate need not be 
in writing, and, if in writing, need not be stamped. 
13 B. 670. undisclosed principal of auction - 
purchaser — Right to sale certificate. 105 I. C. 880 
(l). 

CONTENTS AND EFFECT OF SALE CERTIFI- 
CATE.— See 18 B. 175 ; 21 W. R. 93 ; 27 B. 
339; 28 B. 162. See 27 M. 142 (P.C.), 
The certificate completes the title of 
the purchaser. 12 I. C. 360 = 7 N. L. R. 134. 
Sale passes what is contained in the proclama- 
tion and what is attached. Certificate is not con- 
clusive as to what is sold by its recital. 4 Pat. 
760=99 I. C. 501 ; 7 Pat. L. T. 28o = A. I. R. 
19 25 Pat. 615. Entries in sale certificates 
are not binding on strangers. 20 I.C, 753. Parties 
to sale cannot question title of the purchaser. 50 
I. C. 157 “2i O. C. 400. When the certificate 
recites that the right of redemption is sold, the 
right to redeem of any other co-parcener of the 
defendant is also barred. 41 Bom. 357 « 19 Bom. 
L. R. 75- 


CONSTRUCTION OF.— Mere inaccuracy of lan- 
guage or misdescription will not vitiate a sale 
certificate. 7 W. R. 245 ; 15 W. R. 490. In 

certificates, boundaries prevail over areas, men- 
tioned therein. 22 I. C. 26= 18 C. L. J. 541. But 
area as detailed by survey and paimash numbers 
prevail over a sweeping general boundary. 1 \ M. 

L. T. 15. A purchaser is not bound by a 
wrong description regarding situation of land. 52 
I. C. 739. Also 11 I. C. 395== 13 C. L. J. 660. Ex- 
traneous evidence might be received to identify 
the property comprised in the sale certificate. 25 
W. R. 401. Evidence to counteract terms of a cer- 
tificate is inadmissible. 22 I.C. 280 = 19 C. L. J. 
1S2. Evidence cannot be adduced to prove that 
more than what the certificate actually gives was 
purchased. 26 W. R. 104. 

AMENDMENT OF.— A certificate granted by 
the Court can be amended on an application for 
review under S. 114. 26 C 530. The amend- 
ment cannot be made ex parte . 23 W.R. 301. See 
also 23 I.C. 8 1 1 = 19 C. L. J. 209 ; 20 I. C. 588. 

An amendment showing a larger purchase is 
without jurisdiction. 18 I. C. 725. Notice to judg- 
ment-debtor is necessary. When an amendment 
is asked for, without notice, it is an irregularity. 
16. L. W. 760 = 1922 Mad. 63. 

Cancellation of Certificate.— When 
certificate issued on a rent sale is cancelled, the 
decree for rent remains unaffected. 35 I. C. 339 = 
20 C. W. N. 8ig. The auction-purchaser derives 
his title from the Court’s act. Where the Court’s 
act is induced by mistake it may be set aside. 38 
Mad. 387 = 26 M. L. J. 198. The onus of proving 
fraud is on the judgment-debtor when the certi- 
ficate is sought to be cancelled. 34 I. C. 911. 

REGISTRATION. — A sale certificate requires 
registration. 4 B. 155 ; 3 M. 37. See 7 M. 248 ; 7 

M. 418 ; 11 B. 588. 

Grant of Fresh Certificate. See 9 B. 
526. 

Date of Certificate.— 5 A. 84. When the 
mortgagee decree-holder is the purchaser the title 
relates back to the date of the mortgage. 9 I. C. 
840. A certificate issued during pendency of a 
maintenance suit begun after sale is not affect* 
ed by Its pendens and is complete. (1915) M. W. 

N. 15 “28 M. L. J. 666. 

LIMITATION,— The provisions of the Limita- 
tion Act relating to applications do not extend to 
applications to obtain a sale certificate. 4 M. 
172. See also 6 B. 586, 

Appeal. — No appeal lies against an order re- 
fusing to amend a certificate. 23 A. 476. Also 
against an order granting an amendment. 26 C. 
5*9* 
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95. [S. 318.] Where the immoveable property sold is in the occupancy of the 

„ , , judgment-debtor or of some person on his behalf or of 

pancy of "jadgmenT-debtor'*" 11 some ***» ^aiming under a title created by the judg- 
ment-debtor subsequently to the attachment of such 
property and a certificate in respect thereof has been granted under rule 94, the Court 
shall, on the application of the purchaser, order delivery to be made by putting such 
purchaser or any person whom he may appoint to receive delivery on his behalf in 
possession of the property, and, if need be, by removing any person who refuses to 
vacate the same. 

96. [S. 319.] Where the property sold is in the occupancy of a tenant or other 

person entitled to occupy the same and a certificate in 
m res Pect thereof has been granted under rule 94, the Court 
shall, on the application of the purchaser, order delivery to 


0. 21, R. 95. SCOPE. — A purchaser of Nankar 
rights need not apply for possession. 36 I. C. 
768 =3 O. L. J. 436. In execution delivery must 
be either under this or the next rule 55 3. 

C. 946. Any person claiming under the “ pur- 
chaser ” can also apply. See S. 146. See 28 M. 
89, also 3S I. C. 338. A decree-holder entitled 
-to possession cannot forcibly remove the judg- 
ment debtor from possession. 5 Bom. L- R. 977. 
An order for delivery of possession is not a mere 
general order to be worked in subsequent execu- 
tion proceedings 43 I. C. 1SS~7 L. W. 16. 

‘‘POSSESSION”. — Means such possession as 
the nature of the property is capable of. 5 

0. W. N. 372 »A. I. R. 1927 Oudh 251 (F. B.). 
As to different effects as to limitation and ad- 
verse possession created by formal and actual 
‘delivery, see 27 C. W. N 24 = 1923 C. 138 ; also 
23 I. C. 8n = 19 C. L. J. 209; 43 All. 520 = 19 
A. L. J. 469 ; 39 All. 460 = 15 A. L. J. 361 ; 24 
Bom. L. R. 232 = 46 Bom. 710 ; 43 Bom. 559 = 21 
Bom. L. R. 357. But 43 I. C. 268 = 34 M. L. J. 
97 (P. C.) decides that symbolical possession 
will interrupt title by adverse possession. As 
between the purchaser and judgment-debtor, the 
property vests in the purchaser. 34 C. 199. A 
purchase of right, title and interest of a co- 
sharer, passes title to what was in exclusive 
possession of the co-sharei. 38 I. C. 338. When 
an application under Rule 97 is dismissed, it does 
not bar a fresh application under this rule. 16 

1. C. 432 = (1913) 5t. W. N. 179. See also 25 
L. W. 108. 

After grant of sale certificate. — it is 
not incumbent on the Court to put a purchaser 
into possession until he has obtained a sale 
certificate. 5 B. 206. The right of a purchaser to 
apply for possession accrues when the certificate 
has been granted, that is to say, when it has 
been issued to him. 17 B. 228. 

LIMITATION. — An order under this rule on an 
application by the decree-holder auction-pur- 
chaser is an order under S. 47 and is governed 
by. Art. 182 of the Liro. Act. 103 I. C. 335 = 
A. I. R. 1927 Nag. 294. 

SUIT. — An auction-purchaser may sue for 
possession without proceeding under this rule and 
R. 96. 9 C. 602 ; 14 C. 644 ; 10 M. 55 ; also 
89 I. C. 134. A suit will lie when an attempt by 
the auction-purchaser to obtain possession in 
execution proceedings has proved unsuccessful. 
12 C. 169. Also when possession given under the 
rule has been infructuous. 10 C. 402. He can 
also file a suit when his application under this 


rule is rejected as being beyond time. 29 A. 463 ; 
19 A. 499 ; 7 C.418 ; 4 A. 184 ; 8 M. L. J, 193 ; 
18 A. 36. But see 90 I. C. 952 = 1925 Mad. 1 198. 
If possession may be obtained by purchaser of 
joint interest except in the case of purchase of 
interest of an undivided co-parcener. See 102 
I. C. 3ii=A. I. R. 1927 Sind 199. When a 
person other than the judgment-debtor resists 
the purchaser from getting possession, he cannot 
again apply under this rule. He can only apply 
under R. 97, or file a suit. 26 A. 365. But see 13 
M. 504. But see also 24 I. C. 512. When once 
possession is given, the decree cannot be re-exe- 
cuted on the plaintiff being dispossessed. 6 W. 

K. 108. Judgment-debtor’s possession after deli- 
very of possession to purchaser is trespass. 3 Pat. 

L. T. 335=66 I. C. 817. Subsequent ouster gives 
rise to a fresh cause of action. 5 B. 387, and 
a fresh start for computation of limitation. 43 
All. 520 = 19 A. L. J. 469. 

APPEAL. — No appeal lies from an order allow- 
ing auction-purchaser’s application. 29 A. 207. 
See 18 A. 36 ; 6 C. L. J 749 ; 40 All. 216= 16 A. 
L. J. 150520 c. W. N. 829 = 1 Pat. L. J.232. 
(F. B.). An appeal under S. 47 and no suit lies 
from an order rejecting an application under this 
rule. 90 I. C. 952 = 1925 Mad. 1198. On this, 
see $3 Cal. 781 =95 I. C. 494 = 43 C. L. J . 345 = 
30 C. W. N. 649 » A. I. R. 1926 Cal. 798 (F. B.). 

0. 21, R. 96. — 21 A. 269 ; 17 M. L. J. 598. 
This rule will not apply to property in the hands 
ol a receiver, and he can be sued only with leave 
of Court. 63 I. C. 685 = 14 S. L. R. 137. As to 
distinction between symbolical and paper deli- 
very, see 44 I, C. 839. An order under this rule 
is a judicial order. 45 I. C. 608. And there- 
after the warrant for delivery cannot be 
stopped. 1 Luck. Cas. 226 = 103 I. C. 695(1) = 
A. I. R. 1927 Oudh 304. Symbolical posses- 
sion does not of itself effect a transfer of posses- 
sion by a person not a party to the decree. 42 
I. C. 449 = 3 P. L. W. 1 33. A formal possession 
under this rule does not affect strangers at 
all. 45 I. C. 606 = 20 O. C. 70. The remedy of 
the purchaser of an undivided share is a suit for 
partition, when he is obstructed by one entitled 
to possession of the whole. 25 M. L* T. I53= t 49 
I. C. 629. Purchaser buying with knowledge of 
subsisting tenancy will be deemed to know of 
its duration as well, 6 Bur. L, J„7 = 100 I.C. 1014 
(i) = A. I. R. 1927 Rang. 127 fa). There is no 
period of limitation under this rule for an appli- 
cation for delivery of possession after confirma- 
tion. 40 I. C, 605, 
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be made by affixing a copy of the certificate of sale in some conspicuous place on the 
property, and proclaiming to the occupant by beat of drum or other customary mode 
at some convenient place, that the interest of the judgment-debtor has been transferr- 
ed to the purchaser. 

Resistance to delivery of possession to decree-holder or purchaser. 

97. [Ss. 328 and 334 ] (i) Where the holder of a decree for the possession of 

immoveable property or the purchaser of any such property 
sold in execution of a decree is resisted or obstructed by 
any person in obtaining possession of the property, he may 
make an application to the Court complaining of such 

resistance or obstruction. 

(2) The Court shall fix a day for investigating the matter and shall summon 
the party against whom the application is made to appear and answer the same. 

98. [Ss. 329, 330 and 334 ] Where the Court is satisfied that the resistance or 
obstruction was occasioned without any just cause by the 
judgment-debtor or by some other person at his instiga- 
tion, it shall direct that the applicant be put into posses- 


Resistance or obstruction to 
possession of immoveable pro- 
perty. 


Resistance or obstruction by 
judgment debtor. 


0. 21, R. 97. SCOPE OF rule. — Proceedings 
under this rule whether execution proceedings. 
See A.I.R. 1926 Mad. '412 = 23 L. W. 227 — ( 1926) 
M. W. N. 245=92 I. C. 533-50 M. L. J. 200. 
Person obstructing need not be physically pre- 
sent. 23 L. W. 157 = 0926) M. W. N. 163 = 92 
I. C. 61= A. I. R. 1926 Mad. 359. A decree- 
holder is not bound to pursue his remedies under 
this rule. 8 B. 602 ; 10 M. 53. This rule is solely 
for the benefit of a purchaser at a sale in execu- 
tion. 13 M. 506. But see 26 A. 365. Also 
A. I. R. 1926 Mad. 353. The enquiry into objec- 
tions is not confined to cases where the order is 
for possession only but also where the order is 
for demolition as well. 4 Bur. L. 7.178 = 1925 
Rang. 374. When the decree is silent regarding 
the building the executing Court cannot order its 
demolition. 5 Bur. L. J. 201 = 100 I. C. 301 ( 1 ) = 
A. I. R. 1927 Rang. 82. Seealsogzl. C. 667(1) 
— A. I. R. 1925 Rang. 374. 

Decree for possession of Property.— a 

decree for partition is a decree for possession of 
property. 16 M. 127. The rule applies to a 
decree for possession under S. 2 of theSp. Kel 
Act. 23 L. W. 157 = 0926) M. W. N. 163 = 92 
I. C. 61= A. I. R. 1926 Mad. 353. A sub-tenant 
cannot resist. He is not in possession on his own 
account. 23 Bom. JL. R. 1316= 1922 Bom. 449 (2). 
Neither can a sub-lessee of a sub-tenant of the 
judgment-debtor. 23 Bom. L. R. 1251=46 Bom. 
526. As to when symbolical delivery is effective, 
see 1925 Mad. 1140 = 49 M. L J. 303, 

FRESH Application.— When an application 
by an auction-purchaser not being the decree- 
holder is rendered infructuous on account of ob- 
struction, he need not apply under this rule but 
can put in another application if within time fixed 
by Art. 167 of the Lim. Act. 4 P. L. J. 94 = 49 
I.C. 150 (F. B.). When once a delivery has been 
complete, a second application is not maintain- 
able. 43 M. L. J, 179 = 1923 Mad. 25, After re- 
sistance a fresh application for possession can be 
made under R. 95. 13 M. 504, But see 26 A. 365. 
Obstruction to decree-holder getting possession 
—Application taking objection not filed — Sub- 
sequent obstruction — Fresh application lies. 
(f92$) M. W. N. 236 ( 24 I. C. 512, F.). When 
once delivery is given, any subsequent act of 
resistance cannot be the subject of a complaint 


under this rule. 13 W. R. 418. 

LIMITATION.— A minor is to apply within a 
month after coming of age. 11 B. 173. See 13 M. 
504. As to effect of order upholding claim of 
sons of judgment-debtor in their own right, see 83 
I. C. 923 = 1924 All. 495* 

Suit. — I n execution of a decree for possession 
against lessee in favour of lessor, if the sub lessee 
obstructs, the remedy is by suit. 60 I. 0.969 = 
47 Cal. 907. When the obstruction is by mem- 
bers of an undivided family to whom the property 
belonged but who were not parties to the suit, 
the remedy is by suit only. 14 I. C. 282. A suit 
by auction-purchaser for possession is maintain- 
able even if the express words are absent in the 
decree. 57 I. C. 177. When an application under 
this rule is rejected, the applicant can file a- 
regular suit. 8 B. 481. W hen an application by 
mortgagee decree-holder under this rule is dismiss- 
ed, the remedy is by suit and not an appeal 
against the order of dismissal. 53 I. C. 923. A 
purchaser of immoveable property sold for arrears 
of Abkari revenue is entitled to be put in 
possession by the Civil Court by removal of 
obstruction if any. 1 M. L. J. 594 ; 13 W. R. 467. 

0. 21, R. 98. SCOPE. — The rule applies only 
to obstruction by judgment-debtor or some other 
person at his instigation. 31 I. C. 799. A pur- 
chaser pendente lite comes within the definition 
of a judgment-debtor. 85 I.C. 1004 = 1925 Cal. 
1243. Auction-purchaser is a representative of 
the judgment-debtor and proceedings can be 
taken against him under S. 146. 12 L. W. 350 = 
59 I.C. 894. Provincial Small Cause Court can 
order ejectment where the obstruction is offered 
by the judgment-debtor. 45 M. L. J. 66=1924 
M. 74. The words “ at the instance of the 
applicant” have been inserted to give effect to 
the ruling in 26 M 494. In case possession is 
ordered, it should be given in one of the ways 
prescribed by the Code. 8 W. R. 79. Acquies- 
cence in the obstruction in a prior attempt for 
possession does not prevent another application 
to remove second obstruction. 66 I.C. 722 = 
(1921) M. W. N. 698. A Court has no jurisdic- 
tion to proceed with an enquiry which results in 
an order under O. 21, R. 98 without giving notice, 
to the objector. 106 I. C. 491 (1) 
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sion of the property, and where the applicant is still resisted or obstructed in obtaining 
possession, the Court may also, &t the instance of the applicant, order the judgment- 
debtor, or any person acting at his instigation, to be detained in the civil prison for a 
term which may extend to thirty days. 

[Allahabad and Oudh.] In Order 21 Rule 98 after the words “or by some other person at his 
instigation ” add “ or on his behalf ” ; after “ or any person acting at his instigation ” add “ or on 
his behalf ” ; after “ for a term which may extend to thirty days M add “ and may order the person or 
persons whom it holds responsible for such resistance or obstructions to pay jointly or severally in 
addition to costs, reasonable compensation to the decree-holder for the delay and expense caused to- 
him in obtaining possession. Ihe order made thereon shall have the same force and be subject to 
the same conditions as to appeal or otherwise as if it were a decree 

99. [S. 331.] Where the Court is satisfied that the resistance or obstruction 

was occasioned by any person (other than the judgment- 
by^^^^clalmant 58 ^ 11011011 debtor) claiming in good faith to be in possession of the 
3 r property on his own account or on account of some person 

other than the judgment-debtor, the Court shall make an order dismissing the applica- 
tion. 

100. [Cf. S*. 332 and 335 ] (1) Where any person other than the judgment- 

debtor is dispossessed of immoveable property by the 
Dispossession by decree- bolder of a decree for the possession of such property or, 

where such property has been sold in execution of a decree,. 


APPEAL. — No. appeal lies against an order 
made under this rule. 3 M. 8r. See 21 B. 392 ; 
13 M. 504; 14 c. 235. See also 51 Bom. 158 
= 29 Bom. L. R. 230 — 101 I. C. 40 = A. l.K. 1927 
Bom. 184. But see contra 66 I. C. 722 =(l92i) 

M. W. N, 698. When the purchaser is decree- 
holder, and the obstructor is the judgment-debtor, 
an order under this rule is appealable as a decree. 
4 Pat. 726=6 P.L.T. 331 ; but see 92 I. C. 544 = 

A. I.R. 1926 Cal. 985. 

0. 21, R. 99. — The decision under this rule is 
final so far as possession is concerned subject to 
a suit under R. 103. 51 I. C. 787=51?. W. R. 

1919. See also 99 I. C. 219 = 2 Luck. 269 — 3 O. 
W. N. 778 = A.I.R. 1926 Oudh 610. 

“ POSSESSION ” is not limited to actual phy- 
sical possession, but includes also constructive 
possession. 25 B. 478. The Court should satisfy 
itself as to whether the person obstructing was 
in possession of the property in question on his 
own account. 27 Bom. 302. The investigation of 
claims under this rule is not limited to the fact 
of possession. . Any question of title in connec- 
tion with the right to possession may be deter- 
mined. 14 B. 627 See also 27 A. 453. Applica- 
bility of the doctrine of Its pendens. See 3 O.W. 

N. 778 = A. I. R. 1926 Oudh 610. 

ON THEIR OWN ACCOUNT. — Unmarried sis- 
ters under Hindu Law have a right of residence 
until they are married in the family dwelling- 
house and cannot be ousted. 43 Mad. 635=38 
M. L.J. 433. The onus of proving a better title 
than the plaintiff’s rests with the persons obstruct- 
ing and they may prove their title as a defence. 
22 B. 967 ; see also 10 C. 50; 26 M. 517; 14 

B. 627 ; 18 B, 40. 

LIMITATION. — Where an application for pos- 
session was dismissed for default, limitation for 
suit to establish right does not start from this 
date under Art. n of the Lim. Act. 39 I. C. 797 
= 15 A. L. J. 420. 

APPEAL,— No appeal lies from an order under 
this rule. 9 Bom. L. R. 936 m A.I.R. 1926 Oudh 
610. 

REVISION. — Revision lies, 9 Bom.L.R, 936. 

0 . 21 , 100 . MEANING OF TERMS “ Dis- 


possessed, ” meaning of. 20 B. 353 (F. B.) 
See also 30 C 710. “ Judgment-debtor ”, 17 A. 

222 (F.B,). Includes his representatives. 42 I.C- 
526 = 2 P. L. J. 478. 

SCOPE. — The rule cannot apply where S. 47 is 
applicable. 17 A. at p. 481. Nor where the exe- 
cution has been transferred to the Collector. 37 
Bom. 488 = 15 Bom. L. R. 389 As to applica- 
bility to proceedings under the Tenancy Act. See 
23 A. L. J. 23. No declaratory order can be 
made under this rule. 103 I. C. 231= A. I. R. 
1927 Nag. 300. 

Applicability.— A representative of the 
judgment-debtor under Sec. 47 cannot apply un- 
der this rule. 65 I. C. 476. Joint possession is 
not a sufficient ground to maintain an application 
under this rule 83 I.C. 599 = 1924 Pat. 1198. 
But see 18 C. L. J. 138 = 18 C. W. N. 695 ; 68 I. 
C, 394 = 1923 Nag. 52. A usufructuary mortga- 
gee in possession can apply under this rule. 70 I. 

C. 306 = 1 P. 159. The purchaser of a holding 
not transferable by custom cannot claim under 
this rule. 3 P. L. J. 579 = 43 I. C. 969. See also 
95 I. C. 146 = A. I. R. 1926 Cal. 956. But see 
contra 53 Cal. 913=99 I. C. 7 18 = A. I. R. 1027 
Cal. 156. Transferee of property from a person 
against whom an order under O. 21, R. 58 has- 
been made can apply under this rule. 98 I.C. 541 
= A. I. R. 1927 Cal. 339. In case of excessive 
execution proper remedy of judgment-debtor is to 
apply for restoration under Sec. 47 and not under 
this rule. 38 All. 339=34 I. C. 231. In a claim 
of an exonerated party enquiry should be confin- 
ed to possession only and not extended to title. 
40 Mad. 964 = 38 I.C. 297 = 32 M.L.J. 53a. 

SUIT. — A person can file a regular suit without 
proceeding under this rule. 10 M. 53. A person 
dispossessed in execution of a decree against 
another is not bound to institute proceedings 
under this rule. 27 M, 262. See edso 5 M. L. J. 
252. When dispossessed under this rule a mort- 
gagee decree-holder purchaser cannot claim com- 
pensation. 63 I.C. 126=25 C.W.N. 756. Equi* 
ties in favour of the purchaser could be consider- 
ed in the suit and not under this rule. 24 L. W. 
389=97 I.C. 6os = A.I.R. 1926 Mad. 1127. 
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by the purchaser thereof, he may make an application to the Court complaining of 
such dispossession. 

(a) The Court shall fix a day for investigating the matter and shall summon 
the party against whom the application is made to appear and answer the same. 

101. [Ss. 332 and 335] Where the Court is satisfied that the applicant was in 


Bona fide claimant to be 
restored to possession. 

the property. 


possession of the property on his own account or on 
account of some person other than the judgment-debtor, 
it shall direct that the applicant be put into possession of 


102. [8. 333 ] Nothing in rules 99 and 101 shall apply to resistance or obstruc- 


Rules not applicable to 
transferee pendente lite. 


tion in execution of a decree for the possession of im- 
moveable property by a person to whom the judgment- 
debtor has transferred the property after the institution of 


the suit in which the decree was passed or to the dispossession of any such person. 


103. [S. 335, para. 2 ] Any party not being a judgment-debtor against whom 
^ , , . , . an order is made under rule 98, rule 99 or rule 101 may 

regular^ ui?. 00 US1VC SU ^ t0 i ns *i tute a suit *° establish the right which he claims to 

the present possession of the property ; but, subject to 
the result of such suit (if any), the order shall be conclusive. 


APPEAL. — No appeal lies from an order under 
this rule. 41 I.C. 891 -57 P.R. 1917. But where 
the question is between the parties to the suit or 
their lepresentatives, an appeal lies. 41 M. L. J. 
54 — 61 I.C. 730. 

0. 21, R. 101. — An order under this rule is con- 
clusive until displaced by a suit. 27 I. C. 29 = 
(1914) M.W.N. 897. But it does not affect a 
party’s right to possession upon redemption. 54 
I.C. 276 = 17 N.L.R. 33. When the execution is 
transferred to the Collector, the Court has no 
power to act under this rule. But when the Col- 
lector’s power is exhausted, the Court which 
made the decree should act. 38 Bom. 673 = 26 
I.C. 266. No question of title can be investigat- 
ed under this rule. 22 I.C. 707 = 19 C.L.J. 13. 

ON HIS own account.— A claimant in pos- 
session on his own account though without title 
is entitled to succeed under this rule. 98 I C. 
541 = A.l.R. 1927 Cal. 339. A mortgagor in pos- 
session of the mortgage is in possession on his own 
account. 2 A. 94. A member of a joint Hindu 
family cannot say that he is in possession of any 
particular portion of the joint property on bis 
own account. 17 B. at p. 721. Possession by 
•enjoyment and receipt of rent is enough. 15 W. 
R. 70. But see 33 C. 487. 

LIMITATION. — An order dismissing a claim 
must be challenged within one year. 45 M. L. J. 
>690 = 47 Mad, 160. 

REVISION. — An order under this rule cannot 
be rectified in revision as a remedy lies under 
Rule 103. 129 P.L.R. 1911 = 10 I.C. 183. 

0. 21, R. m.—See 42 I. C. 523=6 L.W. 568 ; 
A.l.R. 1926 Mad. 963=51 M.L.J. 256. 

0. 21, R. 108,-*-This rule applies only where an 
order under Rule 98, 99 or 101 has been passed. 
69 I.C. 557 = 1923 Lah. 145. The orders referr- 
ed to do not refer to those passed without inves- 
tigation and not on the merits, 23 N.L.R. 94 = 
97 I.C. 1 78 = A.l.R. 1926 Nag. 423. The rule is 
■cpnfioed to suits for possession by purchaser 
und*? his purchase. It does not bar suits based 
on other causes of action. , 30 C. W. N. 163 = 42 
C.L.J. 578* This rule applies where Strangers 


are involved, and Sec. 47 where the parties in the 
suit are involved. 41 M. L. J. 54 = 63 I. C, 730. 
See also 39 M.L.T. 281. The word “party” means 
party to the petition and to the execution. 43 
Mad. 696 = 39 M.L.J. 456. See also 1C2 I. C. 446 
= 8 Pat. L.T, 654. Symbolical delivery does not 
amount to dispossession. 1 L W. 31 = 24 I.C. 771. 
A transfer by vendee from the defendant is valid 
in the absence of an order preventing the vendee 
from disposing of the property pending the suit. 
89 I.C. 990 = 1925 Bom. 413. 

Suit. — I n a suit under tiiis rule the plaintiff’s 
title alone and not the mode in which or the point 
of time at which the ouster took place is material. 
16 I.C. 741 = 18 C.W.N. 473. Where a claim was 
not treated as a suit, but the question was treated 
as an interlocutory proceeding an order will not 
operate as res judicata in any subsequent procee- 
ding. 44 M.L.J. 443 = 72 I.C. 582 = 1923 Mad. 514. 
Where the decree-holder sells his own property 
by mistake, his only remedy is by suit. 15 L. W T . 
272 = 1922 Mad. 63, 

FORUM. — The suit can be instituted only in 
the Court within whose jurisdiction the property 
lies. 6 Bom.L.R. 301. 'I he proof required in the 
suit is not that of actual present possession 
merely, but includes a right to present possession 
as well. 44 Mad. 227=39 M.L.J. 626. 

Limitation. — The suit must be filed within 
one year from the date of the order. Art. 11, Lim. 
Act, applies. See 9 M.L.J. 131 ; 9 M.L.J. 175; 34 
C. 491; 27 M. 25 ; also 103 P.L.R. 1916 = 36 I.C. 
2 1 1 » Not only is a suit barred, but defence will 
also be barred after the prescribed time. 38 I.C. 
216. But if an order for delivery was not en- 
forced, the defence can be raised at any time to 
such a suit. 45 I.C. 24 = 23 M.L.T. 213. A mort- 
gagee whose claim has been rejected can sue 
after the lapse of one year. 29 C. 25. Dismissal 
for default of an application under R. 10 1 is not 
an order on merits and so limitation for suit does 
not start from the date of. the dismissal. 45 I.C. 
102 = 14 N.L.R. 66. As to appeal, see 90 I. C, 
952 = 1925 Mad. 1198* 
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[Allahabad.] Add the following Rales to O. 21 . 

“ 104. When the certificate prescribed by section 41 is received by the Court which sent the 
decree for execution, it shall cause the necessary details as to the results of execution to be entered in 
its register of Civil Suits before the papers are transmitted to the record room. 

105. Every attachment of moveable property under S. 43 of Negotiable Instruments under 
rule 51, and of immoveable property under rule 54, shall be made through a Civil Court Amin, or 
Bailiff, unless special reasons render it necessary that any other agency should be employed ; in which 
case those reasons shall be stated in the hand-writing of the presiding Judge himself in the order for 
attachment. 

106. When the. property which it is sought to bring to sale is immoveable property within the 
definition of the same contained in the law for the time being in force relating to the registration of 
documents, and the decree is not sent to the Collector for execution under Section 68, the Court, 
before ordering a sale, shall call upon the sub-registrar within whose sub-district such property is 
situate to search his registers and report as to what incumbrances, if any, it appears from the registers 
to be liable. 

107. Where an application is made for the sale of land or of any interest in land, the Court 

shall, before ordering sale thereof, call upon the parties to state whether such land is or is not ances- 

tral land within the meaning of Notification No. 1807-1 — 238-10, dated 7th October, 1911, of the 
Local Government, and shall fix a date for determining the said question. On the day so fixed, or on 
any date to which the enquiry may have been adjourned, the Court may take such evidence, by affi- 
davit or otherwise, as it may deem necessary ; and may also call fora leport from the Collector of the 
District as to whether such land or any portion thereof is ancestral land. After considering the 
evidence and the report, if any, the Court shall determine whether such land, or any, and what part 
of it, is ancestral land. The result of the enquiry shall be noted in an order made for the purpose 
by the presiding Judge in his own handwriting. 

108. Wh'en the property w hich it is sought to bring to sale is revenue paying or revenue free 

land or any interest in such land, and the decree is not sent to the Collector for execution under 

section 68, the Court, before ordering a sale, shall also call upon the Collector in whose district such 
property is situate to report whether the property is subject to any (and, if so, to what) outstanding 
claims on the part of Government. 

109. The reports of the sub-registrar and Collector shall be open to the inspection of the 
parties or their pleaders, free of charge, between the time of the receipt, by the Court and the decla- 
ration of the result of the enquiry. No fees are payable in respect of search and report by the sub- 
registrar and Collector. 

110 The result of the enquiry under rule 66 shall be noted in an order made for the purpose 
by the presiding Judge in his own handwriting. The Court may in its discretion adjourn the inquiry, 
provided that the reasons for the adjournment are stated in writing, and that no more adjournments 
are made than are necessary for the purposes of the enquiry. 

111. If after proclamation of the intended sale has been made any matter is brought to the 
notice of the Court which it considers material for purchasers to know, the Court shall cause the 
same to be notified to intending purchasers, when the property is put up for sale. 

112. The costs of the proceedings under rules 66, 106 and 108 shall be paid in the first ins- 
tance by the decree-holder ; but they shall be charged as part of the costs of the execution unless the 
Court, for reasons to be specified in writing, shall consider that they shall either wholly or in part be 
omitted therefrom. 

118. (Cancelled.) 

114. Whenever any Civil Court has sold, in execution of a decree or other order, any house 
or other building situated within the limits of a Military cantonment or station, it shall, as soon as 
the sale has been confirmed, forward to the Commanding Office of such cantonment or station for 
his information and for record in the brigade or other proper office, a written notice that such sale 
has taken place, and such notice shall contain full particulars of the property sold and of the name 
and address of the purchaser. 

115. Whenever guns or other arms in respect of which licences have to be taken by purchasers 
under the Indian Arms Act (XI of 1878) are sold by public auction in execution of decrees by order 
of a Civil Court, the Court directing the sale shall give due notice to the Magistrate of the district of 
the names and addresses of the purchasers, and of the time and place of the intended delivery to the 
purchasers of such arms, so that proper steps may be taken by the police to enforce the requirements 
of the Indian Arms Act. 

116. When an application is made for the attachment of livestock or other moveable pro- 
perty, the decree-holder shall pay into Court in cash such sum as will cover the costs of the mainten- 
ance and custody of the property for fifteen days. If within three clear days before the expiry of any 
such period or fifteen days the amount of such costs for such further period as the Court may direct 
be not paid into Court, the Court, on receiving a report thereof from the proper officer, may issue an 
order for the withdrawal of the attachment and direct by whom the costs of the attachment are to 
be paid. 

117. Livestock which has been attached in execution of a decree shall ordinarily be left, a 
the place where the attachment is made either in custody of the judgment-debtor on his furnishing 
security, or in that some land-holder or other respectable person willing to undertake the responsibili- 
ty of its custody and to produce it when required by the Court, 

51 
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118. If the custody of live-stock cannot be provided for in the manner described in the last 
preceding rule, the animals attached shall be removed to the nearest pound established under the 
Cattle Trespass Act, 1871 , and committed to the custody of the pound-keeper, who shall enter in a 
register — (a) the number and description of the animals ; (<5) the day and hour on and at which they 
were committed to his custody ; (<r) the name of the attaching officer or his subordinate by whom 
they were committed to his custody and shall give such attaching officer or subordinate a copy of the 
entry. 

119. For every animal committed to the custody of the pound-keeper as aforesaid, a charge 
shall be levied as rent for the use of the pound for each fifteen or part of fifteen days during which 
such custody continues according to the scale prescribed under Section 12 of Act (I of 1871 ). And 
the sums so levied shall be sent to the Treasury for credit to the Municipal or District Board, as the 
case may be. under whose jurisdiction tne pound is. AH such sums shall be applied in the same 
manner as fines levied under Section 12 of the said Cattle Trespass Act. 

120. The pound-keeper shall take charge of, feed and water animals attached and committed 
as aforesaid until they are withdrawn from his custody as hereinafter provided and he shall be enti- 
tled to be paid for their maintenance at such rates as may be, from time to time, prescribed under 
proper authority. Such rates shall, for animals specified in the section mentioned in the last preced- 
ing rule, not exceed the rates for the time being fixed under Section 5 of the same Act. In any case 
for special reasons to be recorded in writing the Court may require payment to be made for mainten- 
ance at higher rates than those prescribed. 

121. The charges herein authorized for the maintenance of live-stock shall be paid to the 
pound-keeper by the attaching officer for the first fifteen days at the time the animals are committed 
to his custody, and thereafter for such further period as the Court may direct, at the commencement 
of such period. Payments for such maintenance so made in excess of the sum due for the number of 
days during which the animals may be in the custody of the pound-keeper shall be refunded by him 
to the attaching officer. 

122. Animals attached and committed as aforesaid shall not be released from custody by the 
pound-keeper except on the written order of the Court, or of the attaching officer, or of the officer ap- 
pointed to conduct the sale ; the person receiving the animals, on their being so released, shall sign a 
receipt for them in the register mentioned in rule 118 . 

128. For the safe custody of movable property other than live stock while under attachment,, 
the attaching officer shall, subject to approval by the Court, make such arrangements as may be most 
convenient and economical. 

124. With the permission of the Court the attaching officer may place one or more persons in 
special charge of such property. 

125. The fee for the services of each such persons shall be payable in the manner prescribed 
in rule 116 . It shall not be less than two annas, and shall ordinarily not be more than three and a 
half-annas per diem. The Court may at its discretion allow a higher fee ; but if it do so, it shall 
state in writing its reasons for allowing an exceptional rate. 

126. When the services of such person are no longer required the attaching officer shall give 
him a certificate on a counterfoil form of the number of days he has served and of the amount due 
to him and on the presentation of such certificate to the Court which ordered the attachment, the 
amount shall be paid to him in the presence of the presiding Judge; Provided that, where the amount 
does not exceed Rs. 5 , it may be paid to the Sahna by money order on requisition by the Amin, and 
the presentation of the certificate may be dispensed with. 

127. When in consequence of an order of attachment being withdrawn or of some other rea- 
son, the person has not been employed or has remained in charge of the property for a shorter time 
than that for which payment has been made in respect of his services, the fee paid shall be refunded 
in whole or in part, as the case may be. 

128. Fees paid into Court under the foregoing rules shall be entered in the Register of Petty 
Receipts and Re-payments. 

129. When any sum levied under rule 119 is remitted to the Treasury, it shall be accompanied 
by an order in triplicate (in the form given as Form 9 of the Municipal Account Code), of which one 
part will be forwarded by the Treasury Officials tothe District or Municipal Board, as the case may be. 
A note that the same has been paid into the Treasury as rent for the use of the pound, will be 
recorded on the extract from the pass book. 

180. The cost of repairing attached property for sale, or of conveying it to the place where it 
is to be kept or sold, shall be payable by the decree holder to the attaching officer. In the event of 
the decree-holder failing to provide the necessary funds, the attaching officer shall report his default 
to the Court, and the Court may thereupon issue an order for the withdrawal of the attachment and 
direct by whom the costs of the attachment are to be paid. 

181. Nothing in these rules shall be deemed to prevent the Court from issuing and serving on 
the judgment-debtor simultaneously the notices required by Order 21 , rules 22 , 66 and 107 . 

182. For the purporse of all proceedings under this order service on any party shall be deemed 
to be sufficient if effected at the address for service referred to in Order VIII, rule 11 , subject to the 
provisions of Order VII, rule 24 . 
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188. If the gai-nishee disputes his liability the coart, instead of making such order, may order 
that any issue or question necessary for determining his liability be tried as though it were an issue 
i n a suit ; and upon the determination of such issue shall pass such order upon the notice as shall 
be just. 


184. Whenever in any proceedings under these rules it is alleged, or appears to the court to 
be probable that the debt or property attached or sought to be attached belongs to some third per- 
son or that any third person has a lien or charge upon, or interest in it, the court may order such 
third person to appear and state the nature of his claim, if any, upon such debt or property and 
prove the same, if necessary. 

185. After hearing such third person, and any other person who may subsequently be ordered 
to appear, or in the case of su< h third or other person not appearing when ordered, the court may 
pass such order as is hereinbefore provided or make such other order as it shall think fit, upon such 
terms in all cases with respect to the lien, charge or interest, if any, of such third or other person as 
to such court shall seem just and reasonable. 

186. Payment or delivery made by the garnishee whether in execution of an order under 
these rules or otherwise shall be a valid discharge to him as against the judgment-debtor, or any 
other person ordered to appear as aforesaid, for the amount paid, delivered or realized although such 
order or the judgment may be set aside or reversed. 

137. Debts owing from a fiim carrying on business within the jurisdiction of the court may 
be attached under these rules, although one or more memters of such fhm may be resident out of 
the jurisdiction. Provided that any person having the control or management of the partnership 
business or any member of the firm within the jurisdiction is served with the garnishee order. An 
appearance by any member pursuant to an order shall be a sufficient appearance by the firm. 

138. The costs of any application under these rules and of any proceedings arising therefrom 
or incidental thereto, or any order made thereon, shall be in the discretion of the court. 

189. (1) Where the liability of any garnishee has been tried and determined under these 

rules, the order shall have the same force and be subject to the same conditions as to appeal or 
otherwise as if it were a decree. 

(2) Orders not covered by clause (1) shall be appealable as orders made in execution. 

Illustration, — An application fora garnishee order is dismissed either on the ground that the 
debt is secured by charge or that there is no prima facie evidence of debt due. This order is appeal- 
able as an order in execution. 

140. All the rules in this Code relating to seivice upon either plaintiffs or defendants at the 
address filed or subsequently altered under Order VII or Order VJII shall apply to all proceedings 
taken under Order XXI or Section 47. 


The following form shall be used under the provisions of rule 131 of Order XXI : — 
Suit No. of 19 

Plaintiff, 

Versus 

Defendant. 


To 

W HEREAS it is alleged that a debt of Rs. is due from you to the 

judgment-debtor : 

Or that you are liable to deliver to the above-named judgment-debtor, the property set forth 
in the schedule hereto attached ; take notice that you are hereby required on or before the day 
of 19 to pay into this court the said sum of Rs. 

Or to deliver, or account to the amin of this court for the moveable property detailed in the 
attached schedule, or otherwise to appear in person or by advocate, vakil or authorized agent in this 
court at 10-10 in the forenoon of the day aforesaid and show cause to the contrary, in default where- 
of an order for the payment of the said sum, or for the delivery of the said property, may be passed 
against you (1) 

Dated this day of 19 

Munsif 


Subordinate Judge. 

At 

[Rangoon.] ToO. 21 add the following as Rule 104 : — 

“104. If, in execution of a decree, any interest in land which has been surveyed is sold, the 
names and addresses of the purchaser or purchasers, and the interest thereby acquired, shall be certi- 
fied to the Superintendent of Land Records as soon as the sale has been confined under rule 92 (i)/’ 


[Ondh.] Added by Oudn Chief Court. O. XXI, Rr. 104 — 114- 

104. The Court may, in the case of any debt due to the judgment-debtor (other 
than a debt secured by a mortgage or a charge or a negotiable instrument, or a debt recoverable only 
in a revenue court), or any moveable property not in the possession of the judgment-debtor, issue a 
notice to any person (hereinafter called the garnishee) liable to pay such debt, or to deliver or 
account for such movable property, calling upon him to appear before the Court and show cause 
why he should not pay or deliver into the Court the debt due from or the property deliverable by 
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him to such judgment-debtor, or so much thereof as may be sufficient to satisfy the decree and the 
cost of execution. 

105. If the garnishee does not forthwith or within such time as the Court may allow, pay or 
deliver into Court the amount due from or the property deliverable by him to the judgment-debtor, 
or so much as may be sufficient to satisfy the decree and the cost of execution and does not dispute 
his liability to pay such debt or deliver such moveable property, or if he does not appear in answer 
to the notice, then the Court may order the garnishee to comply With the terms of such notice, and 
on such order execution may issue as though such order were a decree against him. 

100. If the garnishee disputes his liability the Court, instead of making such order, may 
order that any issue or question necessary for determining his liability be tried as though it were an 
issue in a suit ; and upon the determination of such issue shall pass such order upon the notice as 
shall be just. 

107. Whenever in any proceedings under these rules it is alleged or appears to the Court to 
be probable, that the debt or property attached or sought to be attached belongs to some third per- 
son or that any third person has a lien or charge upon, or an interest in it, the Court may order such 
third person to appear and state the nature of his claim, if any, upon such debt or property and 
prove the same, if necessary. 

108. After hearing such third person, and any other person who may subsequently be ordered 
to appear, or in the case of such third or other person not appearing when ordered, the Court may 
pass such order as is hereinbefore provided or make such other order as it shall think fit, upon such 
terms in all cases with respect to the lien, charge or interest, if any, of such third or other person as 
to such Court shall seem just and reasonable. 

109. Payment or delivery made by the garnishee whether in execution or an order under these 
rules or otherwise shall be a valid discharge to him as against the judgment-debtor, or any other per- 
son ordered to appear as aforesaid, for the amount paid, delivered or realised although such order or 
the judgment may be set aside or reversed. 

110. Debts owing from a firm carrying on business within the jurisdiction of the Court may 
be attached under these rules, although one or more members of such firm may be resident out of 
the jurisdiction : 

Provided that any person having the control or management of the partnership business or any 
member of the firm within the jurisdiction is served with the garnishee order. An appearance by any 
member pursuant to an order shall be sufficient appearance by the firm. 

111. The costs of any application under these rules and of any proceedings arising therefrom 
or incidental thereto, or any order made thereon, shall be in the discretion of the Court. 

112 (i) Where the liability of any garnishee has been tried and determined under these 

rules, the order shall have the same force and be subject to the same conditions as to appeal or 
otherwise as if it were a decree. 

(2) Orders not covered by sub-rule (r) shall be appealable as orders made in execution. 

Illustration . — An application for a garnishee order is dismissed either on the ground that the 
debt is secured by a charge or that there is no pruna facie evidence of debt due. This order is appeal- 
able as an order in execution. 

118. All the rules in this Code relating to service on ei er plaintiffs or defendants at the 
address filed or subsequently altered under Order VII or Order VIII shall apply to all proceedings 
taken under Order XXI or section 47. 

114. The following form shall be used under the provision^ of rule 104 of Order XXI 
Execution Case No. of 19 

Decree-holder, 

versus 

Judgment-debtor. 

To 

WHEREAS it is alleged that a debt of Rs. is due from you to the judgment- 

debtor. 

Or that you are liable to deliver to the abovenamed judgment-debtoi the property set forth in 
the schedule hereto attached ; take notice that you are hereby required on or before the 
day of 19 , to pay into this Court the said sum of Rs. to deliver, or account to 

the Nazir of this Court for the movable property detailed in the attached schedule, or otherwise to 
appear in person or by advocate, vakil or authorized agent in this Court at 10-30 in the forenoon 
of the day aforesaid and show cause to the contrary, in default whereof an order for the payment of 
the said sum, or for the delivery of the said property may be passed against you. 

Dated this clay of 19 

Munstf 

Subordinate Judge 
At. 
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ORDER XXII. 


Death, Marriage and insolvency of Parties. 

. , , 1. [S. 361] The death of a plaintiff or defendant 

, a n .? ac p ? rty ’ s shall not cause the suit to abate if the right to sue 

death if nght to sue survives. . 

survives. 


0. 22. B. 1 . SCOPE of Rule. —I n Older to 
work abatement of a suit or appeal it is not 
necessary for ihe Court to pass any order. 48 A. 
334=93 I- C. 313 = 1926 All. 217. Rules 1 to 10 
do not contemplate the representatives of the 
judgment-debtor being placed on the record 
after the appellate decree has been passed. 18 B. 
224. The language of the rule seems to indicate 
that the cause of action of the original and revi- 
ved suit must be the same, and that no fresh 
cause of action can be imported into the revised 
suit. 22 Cal. 92 (97). Substitution of the legal 
representative of a deceased plaintiff or defen- 
dant at one stage of a suit, as for instance on an 
appeal from an interlocutory order in the suit, 
is effective for all future stages of the suit. 45 
Cal. 94 = 33 M.L.J. 486 = 42 I.C. 43 = 44 I. A. 218 
(P. C.). 

RIGHT TO SUE.— This is based upon facts 
which go to make up what is called “ the cause 
of action”. 22 C. Q2. It includes a “right to 
appeal”, and “ a right to prosecute by law or to 
obtain relief by names of legal procedure ” 26 B. 
597 at p. 599 and 607 ; 33 I.C. 45 = 38 Mad. 
1064 ; 9 Bur. L. T. 38 = 34 I. C. 249 ; see also 74 

I. C. 14 ; 50 C. 650. The words “if the right to 
sue survives” mean, if the cause of action survive 
or continue. 26 B. at p. 599. See also 2 Luck. 464 
= 4 O. W. N. 235 = 101 I. C. 174= A. I. R. 1927 
Oudh 156 ; 104 I. C. 398= A. I. R. 1927 Nag. 
343 

Burden OF PROOF. — As to survival of right 
to sue is on the person desiring to prosecute the 
suit or appeal. 48 All. 630 = 24 A.L.J. 796 = A. I. 
R. 1926 All. 610. 

Illustrative Cases. — When the cause of 
action against the deceased defendant is based 
on a tort or a breach of contract of personal ser- 
vice, and the deceased has not left any personal 
assets, the right to sue does not survive. 8 M. L. 

J. 18c. See also 9 Bur. L. T. 38=34 I. C. 249 
(action for slander) ; 62 P. R. 1915 = 28 I. C. 455 
(action for personal injuries). See also 48 All. 
630. Personal right does not abate after decree. 
59 1. C. 939. Decree is property capable of 
inheritance. ( Ibid .) Actions which are not 
personal to the plaintiff survive after the death 
of minor plaintiff (as, suit by minor repudiating 
will of father). 27 I. C. 396 = 27 M. L. J. 674. 
Right to sue in forma pauperis is a personal 
right and does not survive to the heirs of the 
pauper. 64 I. C. 63 ; as also suit for damages for 
breach of contract of marriage. 44 Bom. 446 = 
55 I. C. 624. The cause of action in a suit by a 
father for the possession of his minor children, 
who are in the possession of the defendant does 
not survive against the widow of the deceased 
defendant. 25 B. 574. When a submission to 
arbitration has been made a rule of Court, and 
the right is one which is not personal the pro- 
ceedings do not abate by reason of the death of 
a party In such cases the procedure laid down 
in R, 5 should be followed. 13, M. L. J. 311. 
When a defendant in a suit for damages for 


wrongful arrest and malicious prosecution dies 
pending suit, the suit abates. 13 B. 677 ; 65 I. C 
66 = 4 P. L. J. 676 = 52 I. C. 348 ; 38 I.C. 823 = 
31 M. L. J. 772. See also 22 L. W. 858 =50 M. L. 
J. 34. Suit to enforce right to a Pala or worship 
does not abate on the death of the paladar as the 
cause of action is not merely of a personal nature* 
S3 Cal. 132 =30 C. W. N. 389 =94 I. C. 212 = A. 
I. R. 1926 Cal. 490 ; 34 I. C. 4 (suit by manager 

of joint Hindu family — No survival to other 
members). Suit under S. 92, C. P. C. — Death of 
one of the plaintiffs obtaining sanction. Neither 
the suit nor an appeal therefrom abates. 47 M. 

L. J. 745 = 1925 Mad. 244. If in a defamation 
suit plaintiff gets a decree, and the defendant 
appeals but dies before the hearing of the appeal, 
the appeal does not abate and his son can be 
placed on the record. 26 B. 597. See also 26 M. 
499 and 9 A. 131 F. B.; 31 C. 99 * 34 L C. 249=9 
Bur. L. J. 38. As to second appeal see 62 P. R. 
1915 =28 1. C. 455 As to suits by Hindu rever- 
sioners — Declaratory suit by one survives to next 
reversioners.^ 38 Mad. 406 = 42 I. A. 125 (P.C.). 
The following are not good law. 22 M. L. J. 375 
= 15 I. C 213; 16 I. C 865 = 12 M. L. T. 664 ; 12 

M. L. T. 199 = 15 I. C. 461 =23 M. L. J. 719 ; 27 
Mad. 588. See now the Full Bench case, 41 Mad. 
659 -35 M.L.J. 57 (F.B.). See further 18 I.C. 
329 =65 P.R. 1913. Suit by unmarried daughter as 
plaintiff — Right to sue survives to her married 
sisters. 38 All. 1 1 1 =32 I.C. 104 = 14 A.L.J. 8. In 
joint Hindu family, surviving members represent 
the deceased member. 33 I.C. 123 = 14 A.L.J. 255. 
Malabar Tarwad — Suit by Kamavan and some 
other members complaining of mis-management 
by Anandravan. In Kamavan dying and defen- 
dant becoming Karnavan-Other plaintiffs can con- 
tinue suit. See 22 L. W. 205=A.I.R. 1925 Mad. 
894. Application for letters of administration by 
residuary legatee does not survive to his heirs. 51 
I.C. 76 = 45 Cal. 862. Right to be appointed 
guardian of reversioner — if survives to his son. 
See 116 P- L. R. 1917=42 I. C. 41c. In a suit 
for a declaration that defendant is not lawful 
wife of plaintiff, the cause of action does not 
survive. 521.6.545=87 P.R. 1919. Where 
there is only an application for leave to sue tn 
forma pauperis , and the applicant dies before 
leave is granted, the right to sue as a pauper 
being a personal right, cannot survive. 33 C. 
1163 ; see also 64 I. C. 63. When an agent 
suing on behalf of an undisclosed principal, 
dies pending the suit, the suit should after the 
death of the agent be continued, if at all by 
the agent’s representative, and not by the 
principal. 17 M. L. J. 116. Where pending 
a suit filed by a partner on behalf of a, firm he 
dies, there is no question of abatement at all, 93 
I. C. J44 = A. I. R. 1926 All. 351. As to princi- 
ples governing survival of cause of action in suits 
founded on torts fas) for damage# for malicious 
prosecution, .SV* 22 L. W. 858 = 49 Mad. 208 = 
A.I.R. 1926 Mad. 243=50 M. L. J. 34. 
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2. [S. 362.] Where there are more plaintiffs or defendants than one, and any of 

* them dies, and where the right to sue survives to the sur- 
severaTplaintiffs'or defendants viving .plaintiff or plaintiffs alone, or against the surviving 
dies and right to sue survives, defendant or defendants alone, the Court shall cause an 

entry to that effect to be. made on the record, and the suit 
shall proceed at the instance of the surviving .plaintiff or plaintiffs, or against the 
surviving defendant or defendants. 


3. [Ss. 363 and 365] (i) Where one of two or more plaintiffs dies and the right to 
, . c a u sue does not survive to the surviving plaintiff or plaintiffs 

of onTofsev«a?7aintiffs a or a ’ one '.°[ a sole Pontiff or sole surviving plaintiff dies and 
of sole plaintiffs. the r 'g ht to sue survives, the Court, on an application 

made in that behalf, shall cause the legal representative of 
the deceased plaintiff to be made a party and shall proceed with the suit. 


0 . 22 , R- 2 . bCOPE OF RR. 2 AND 3.— See 14 
I.C. 544= 1 1 M.L.T. 409. As to what is meant by 
right to sue, see under R. 1. A legal representa- 
tive must continue the litigation on the cause of 
action sued upon and cannot set up her own indi- 
vidual right. 99 I. C. 160 = A. I. R. 1927 Nag. 
162. The rule does not apply to proceedings in 
Mamlatdars* Courts. 17 B. 645 ; 6 W.R. 2, Ref. ; 
27 B. 284 ; 30 M. 67 ; 10 C W. N. 891. 

Appeal against decree for rent. One of the plain- 
tiffs who is a respondent dies. Heirs not added— 
Held appeal should be dismissed. 10 C. W. N. 
891. The rule is not confined in its application 
to cases in which the right to sue survives against 
the surviving defendants by reason of some cir- 
cumstances antecedent to the suit. 4 C. L. J. 
568 ; 4 1 C. W. N. 186. In a suit against a dead 
man, substitution of legal representatives is a 
nullity. 25 Bom. L. R. 7 =*i 9 2 4 Bom. 109 ; Si 
I. C. 160. Scheme suit does not abate on death 
of original plaintiff. 48 Cal. 493 CP* C.) ; 4 7 M. 
L. J- 745 I* C. 666. Appeal decreed in 
ignorance of appellant’9 death — Decree is nullity. 
27 Bom. L. R. 91 = 1925 Bom. 290. If an appeal 
against several respondents abates, it abates 
against all, if their interests cannot be discri- 
minated. 64 I. C. 49. See also 54 I. C. 396 =30 
C. L. J. 203 (co-sharers 27 Cal. 417 ; 25 C. L. J. 
469, Fol.) ; 51 I. C. 409 — 29 C. L. J. 461 (co- 
shebaits) ; 47 I. C. 638 — 28 C. L. J. 201 (co* 
sharer landlords). See also 33 I. C. 1006 = 29 P. 
W. R. 1916 ; 94 I. C. 3oo«*A. T. R. 1926 Lah. 
474 ; 91 I. C. 558 (Lah.) 630. It would be other- 
wise if the liability of each of the defendants or 
respondents be separately ascertained. 1 R. 618 
= 1924 Rang. 127. Incase of several of joint- 
tort-feasors on death of one cause of action 
survives against othere. 106 P. R. 1915= 32 I. C. 
18. Delay in bringing representatives on record 
may be excused in a proper case. 74 I. C. 912 = 
1924 P. 319. Where legal representatives are 
already on record, no application is necessary. 66 
I. C. 24 = 24 O. C #j 374 ; 7 Lah. 399 = 27 Punj. L. 
R. 668. Application must be made in time by 
person ultimately found to be legal representa- 
tive ; another’s application in time would not 
help the rightful party. 49 1 . C. 34 * 15 N. L. R. 
21. See also 11 P. L. R. 1921=59 I.C. 238. If, 
in a joint Hindu family, on death of manager, 
other members are substituted, there is no abate- 
ment. 51 P. L. R. 1913*- 18 I. C. 44. See also 
J4 I. C. 491 = 11 M. L. T. 240. If wrong legal re- 
presentatives be brought on record without notice 
to respondent he can object at time of hearing. 


44 M. L J. 60=69 I.C. 529 = 1923 Mad. 367. 
On this rule see also 4 Lah. 72 =(1924) Lah. 45 ; 
35 Bom. 393 = 11 I. C. 559 = 13 Bom. L, R. 517 
(limitation.) 

0 22 , R. 3 . CONSTRUCTION OF RULE. — See 
5 Bur. L. T. 77 = 15 I. C. 366 = 6 L. B. R. 52. 

SCOPE OF RULE. — See 18 B. 224 under R. 1. 
See also 17 M. 209 : 26 M. 224. All legal repre- 
sentatives must be brought on record as plaintiffs 
or appellants, or if any refuses to join, as, defen- 
dants or respondents. 20 I. C. 366 = 11 A. L. T. 
719 ; 16 All. 21 1. See also 28 Punj. L. R. 3 = 
100 I. C. 418 = A. I. R. 1927 Lah. 94. If some 
do not choose to be brought on record there is 
no abatement, A. I. R. 1927 Mad. 1071. Scheme 
suit does not abate on death of original plaintiffs. 
48 Cal. 493 = 22 L. W. 123 ; 13 L. W. 318 = 17 
N. L. R. 37^25 C. W. N. 794 —62 I.C. 737=48 
I. A. 12 (P. C.) ; nor a suit by creditors to set 
aside fraudulent transfers. 27 Punj. L. R. 219 = 

7 Lah. 12=93 I.C. 1013 = A. I. R. 1926 Lah. 167 
nor do execution proceedings. 2 P. L. T. 245 = 
61 I. C. 4. Nordo proceedings for ascertain- 
ment of mesne profits (Ibid.) In a suit by two 
partners, death of one partner does not cause 
whole suit to abate. 60 I. C. 755 = 19 A. L. J. 
266. Appeal by two co-sharer landlords against 
the dismissal of their suit for rent abates on the 
death of one of them. 97 I. C. 569 (1)^7 Pat. 
L. J. 797 =A k I. R. 1927 Pat. 44. See also 67 I. 
C. 10 = 34 C. L. J. 405. Decree passed in appeal 
after the death of a joint plaintiff without legal 
representatives being brought on record is a 
nullity. 45 All. 286 = 21 A. L. J. 91=71 I.C. 
321. On the death of a proforma plaintiff, it is 
not necessary to bring legal representatives on 
record. 22 I. C. 929 ; so also in the case of pro 
forma defendant. 1923 Lah. 647 ; so also in the 
case of Pro forma respondent in appeal. 1923 
Lah. 350 ; 45 All. 286 = 21 A. L. J. 91. Regular 
application is necessary. The fact that legal 
representatives were brought on record in memo, 
of objections will not prevent appeal from abat- 
ing. 5*1*0.591=25 P. W. R. 1919. But see 
45 I. C. 949 =34 M. L. J. 177. The rule only 
requires an application to be made by a person 
claiming to be the legal representative, and it is 
not necessary that all the representatives should 
apply. 10 B. 220. Right to sue in r. 3 includes 
in the case of mortgage suits right to obtain final 
decree after preliminary decree. 45 Mad. 872 = 
42 M. L. J. jot “(1923) Mad. 237. But see 2 
Luck. 464 = 4 O. W. N. 285 = 101 r. C. 174 = A. I. 
R. 1927 Oudh 156 ; 4 O. W. N. 1002. When a 
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£S. 366, pan. 1 .} (2) Where within the time limited by law no application is 
made under sub-rule (i), the suit shall abate so far as the deceased plaintiff is con* 
cemed, and, on the application of the defendant, the Court may award to him the 
costs which he may have incurred in defending the suit, to be recovered from the 
estate of the deceased plaintiff. 


4. [S. 368.] ( 1 ) 


Where one of two or more defendants dies and the right to sue 


Procedure in case of death 
of one of several defendants or 
of sole defendant. 


does not survive against the surviving defendant or defen- 
dants alone, or a sole defendant or sole surviving defen- 
dant dies and the right to sue survives, the Court, on an 


application made in that behalf, shall cause the legal 


person sues for a debt and dies pending suit, his 
widow holding a succession certificate is alone 
entitled to be brought on record as his legal re- 
presentative. 26 M. 224. Substitution of legal 
representative at one stage of suit is effective in 
all subsequent stages. 45 Cal. 94 = 33 M. L. J. 
486 = 44 I. A. 218 (P. C.) Order for abatement 
of suit is a decree, and ought not to be made 
without notice to plaintiff, {/bid.') P. C. Order 
setting aside abatement and bringing legal repre- 
sentatives on record is a conditional and not an 
absolute order. $ Lah. L. J. 451 =27 Punj. L. R. 
638=94 I. C. 243*= A. I. R. 1926 Lah. 422. 

LEGAL REPRESENTATIVE.— These words 
must, where there are more than one legal repre- 
sentative, be read in the pKiral. 20 A. 341 ; see 
also 23 C. 6365 18 N. L. R. 21 =(1923) Nag. 101. 
Admission of person as legal representative, effect 
of. 70 I. C. 209 = 1923 Nag. 209. Omission to 
bring legal representative of sole appellant 
(deceased) is not mere irregularity curable under 
s. 9Q. 0 1. C. 977. Propriety of order setting aside 
abatement of suit. See 47 Bom. 92 =(1922) Bom. 
449. What is sufficient cause for setting aside 
order of abatement, see 1 Lah. L. J. 26. The 
rule relates to the case of the plaintiff dying 
before judgment. It has no application to a. case 
where a plaintiff dies after decree, and his re- 
presentative wishes to appeal, 3 M. 237. 
See also 9 C. W. N. 171 : 9 C. W. N. 361 ; 10 A 
223 F. B. ; 8 M. 300 ; 23 M. 125 In a case in 
which an action would abate upon the death of 
the plaintiff before judgment, the action could 
not abate if final decree had been obtained 
before the death of plaintiff. 9 A. 134. F. B. ; 
see also 26 B. 579. Death of one of several de- 
fendants (appellants) causes the appeal to abate 
only so far as the deceased appellant is concerned 
and not the whole. 10 I. C. 27. An objection 
that a person is not the legal representative of 
the deceased plaintiff must be taken at the 
earliest opportunity. When once the name of a 
person is entered on the record under this rule, 
the Court is bound to proceed with the suit, 26 
M. 224. See also 701.0.209 = 1923 Nag. 209. 
An ex parte order under this rule does not pre- 
clude the defendant from urging at the hearing 
that the suit has abated. 11 C. W. N, 698. It 
would be open to a defendant or respondent to 
apply to bring on record the legal representative. 
90 I. C. 72 = L. R. 6 A. 614. 

ESTOPPEL. — Against original party also binds 
legal representative. 19 1. C. 258. 

APPEAL. — An appeal lies against an order 
passed under this rule. 17 M. $09, But see also 
1 Lah. 493 = 2 Lah. L. J. 738 ; 49 M. 450=95 I. 
C. 489 = 5° M. L. J. 485=73 489 = A. I. R* 


1926 Mad. 586 (F. B.) An ordei dismissing a 
suit as abated, is a decree. 26 M. 224. See also 
17 M. L. J. Recent cases 69, and 10 B. 220. 

REVISION. — An order passed by a District 
Judge dismissing an appeal from the order of a 
Munsiff that the napne of a representative already 
brought on the record be struck out, is liable to 
revision under S. 115. 26 M. 224. 

LIMITATION. — See Lim. Act, Art. 176 ; 3 I.C. 
438 = 10 Bom. L. T. 27 ; 5 Bur. L. T. 77 = 15 

I. C. 366=6 L. B. R. 52 ; 13 I. C. 313 = 22 M. L. 

J. 169. (If one legal representative be brought on 
record in time, there is no bar of time, if other 
are brought in subsequently) ; 52 I. C. 614 ; 71 
I. C. 176 = 1923 Nag, 166. 

DISCRETION OF COURT. — See 43 M. L. T. 147 
= 45 Mad. 703. 

0. 22, E. 4 . SCOPE OF RULE.— The rule is 
applicable to Insolvency proceedings. 7 A. 734. 
But see 10 A. 264 (F. B.) Sufficient compliance 
is made with the provisions of the rule, if the 
appellant has impleaded all the persons known 
to him and bona fide omitted one subsequently 
brought on record. 7 Lah. 438 = 28 Punj. L. R. 
287 = A.I.R. 1927 Lah. 6. (23 M. 125, foil. 30 A. 
117, not foil.) See also 7 Pat. L. T. 746 =94 I.C. 
209 = A. I. R. 1926 Pat. 276 ; 4 Pat. 320=89 I.C. 
280 = A. I R. 1925 Pat. 551. 

APPLICABILITY.— Suit for accounts. Death 
of defendant after preliminary decree and before 
final decree-suit abates. 87 I.C. 818= A. I. R. 
1926 Cal. 308. So also in mortgage suit. 89 I.C. 
238 = A.I.R. 1926 Sind 20 ; but see infra. A sait 
does not abate on account of the death of a defen- 
dant after a preliminaiy decree is passed. The 
word ‘ suit * means only such proceedings as are 
antecedent to the passing of a preliminary decree 
or otherwise. 2 Luck, 464 = 4 O. W. N. 235 = 101 
I.C. 1 74 = A.I.R. 1927 Oudh 156. Where mortga- 
gors obtain a preliminary decree for redemption, 
and some of them die and the rest are their repre- 
sentatives in interest by right of survivorship, R. 
10 and not this rule applies and there is no 
period of limitation for the right to apply for 
the substitution of the representatives of the 
deceased, {/bid.') See also 29 Bom. L.R. 244 = 
101 I.C. 129 = A.I.R. 1927 Bom. 156; but see 
contra^ A. 310 = 100 I.C. 288 = 25 A. L. J. 175 
= A.I.R. 1927 All. zjz- When the defendant 
mentioned in an application to sue in forma 
pauperis dies, the applicant is not affected by the 
provisions of this rule. 7 B. 373. The rule does 
not apply to cases in which an assignment or 
creation of an interest pending the appeal plus 
the death of the assignor, arises' Such cases 
fgll under R. 10. 9 B. This rule and not 
R, 9 applies to the bringing on record of the 
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representative of the deceased defendant to be made a party and shall proceed with 
the suit. 

(2) Any person so made a party may make any defence appropriate to his- 
character as legal representative of the deceased defendant. 

(3) Where within thq time limited by law no application is made under sub- 
rule (1), the suit shall abate as against the deceased defendant. 

5. CS. 367.] Where a question arises as to whether any person is or is not the 
. legal representative of a deceased plaintiff or a deceased 

as toHgaTrepresentative. 9tIOn defendant, such question shall be determined by the 

Court. 


representatives of a deceased defendant, in a suit 
f5r dissolution of a partnership. 16 B. 27. When 
some of several respondents die and their repre- 
sentatives are hot added, the appeal abates only 
so far as they are concerned, and must proceed 
against the others. 26 B. 203. See also 22 B. 
71S ; 94 I. C. 30 ; 48 A. 231 =91 I. C. 859 = 
A.I.R. 1926 All. 234; 4 Pat. 53 = 89 I.C. 236(2) 
= A.I.R. 1925 P. 480 = 7 Pat. L.T 124 ; 9 Lah. 
L.J. 136 = 102 I.C. 304 = 28 Punj. L R. 241 ; 100 
I.C. 839 = 28 Punj. L. R. 148 ; 1925 Nag. 299 ; 
85 I.C. 563^1925 All. 623; 4 Pat. 187 = 1925 
Pat, 434 ; 6 Lah. 233 = 86 I C. 1; 49 Bom. 1 18 = 
85 I.C. 197. But in cases where the cause of 
action is one and indivisible like pre-emption 
suit and representative suit, the appeal will fail 
in toto. 90 I.C. 324 r - 23 A.L.J. 935 ; 89 I.C. 378 ; 
89 I.C . 953 (2 ) = 23 A.L.J. 938-48 A. 81 = A.I. 
R. 1926 All. 128 ; 94 I.C. 253 (l); 92 I.C. 35 =26 
Pan. L.R, 797. Where the rights of the defen- 
dants as a body were in question held the entire 
suit abates on account of the death of one. 8 
Lah. L.J. 575 =28 Punj. L.R. 52 =99 I.C. 970 = 
A.I.R. 1927 Lah. 87 ; 1925 All. 141 =22 A.L.J. 
1033 89 I. C. 162 ; see also 8 L. L. J 134 = 94 

I.C. 563 = A.I.R. 1926 Lah. 332 ; 94 I.C. 300 = 
A.I.R. 1926 Lah. 474 (joint decree). An appeal 
as a whole does not abate on the death of a 
pro forma respondent. 1925 Lah. 651 (2)=92 
I.C. 261 =7 Lah. L.J. 466. Where the question 
in dispute in the suit does not affect the de- 
ceased defendant the suit does not abate. 26 
Punj. L. R. 825 =91 I. C. 32 = A. I. R. 1926 Lah. 
189; 28 Pun. L.R. 330 = 9 Lah. L.J 174 = 102 
I.C. 280 = A.I.R. 1927 Lah. 468. The question 
of the abatement of the whole suit depends on 
whether the deceased was such a necessary party 
that his absence should result in the dismissal of 
the whole suit. 91 I.C. 991 = A.I.R. 1926 Mad. 
379. Where pending an appeal against a joint 
decree in favour of three co-sharers, one of the 
respondents died, held the appeal cannot pro- 
ceed in the absence of the legal representatives of 
the deceased. 53 Cal. 752=95 I.C. 649 (2) =43 
C.L.J. 401 = A.I.R. 1926 Cal. 893. See also 100 
I.C. 482 = A.I.R. 1927 All. 331. Legal repre- 
sentatives already on record — Application still 
necessary. 90 I.C, 41 =7 Lah. L.J. 544 = A.I.R. 
1926 Lah. 37; 3 Pat. 853 = A.I.R. 1925 Pat. 123. 
But see 7 Lah. 39 = 27 Punj. L. R. 668 = A.I.R. 
1926 Lah. 607. When a suit is instituted against 
a dead man, the Court cannot substitute the re- 
presentative as defendants. 17 M.L.J. 551. The 
gerter^l rule is that, as the representative of a 
deceased plaintiff can only prosecute the cause 
of action as originally framed, so the defendant 
can raise no other defence against him than he 


could have raised against the deceased. 19 M. 347. 

8ub-B. (8) .—No order declaring abatement 
necessary. The suit abates automatically. 7 
Lah. 73=94 I.C. 422 = A.I.R. 1926 Lah. 234 , 
48 A. 334 = 24 A.L.J. 369=93 I.C. 313 = A. I. R. 
1926 All. 217 (F.B.) overruling 44 A. 459 and 
upholding 42 A. 540. 

LIMITATION.—^ Art. 175. 10 A. 264 (F.B.) 
and 16 B. 27; 87 I.C. 632 = 1925 Lah. 599 fi). 

Revision. — see 26 M. 224; 21 L.w 21 = 102^ 
Mad. 456. y 6 

0. 22 , R. 6. Scope OF rule.— T he dispute 
need not be between persons claiming to repre- 
sent the deceased plaintiff. 18 M. 496. See also 
21 Bom. 162 (168). The rule applies even when 
there is but one claimant and the defendant 
denies his representative character. 17 M. 209 
(210). Contest as to who is legal representative. 
The dispute should be decided at or before, the 
final hearing on merits. 27 B. 162; 21 L.W. 21 
= 1925 Mad. 456. Intermeddler cannot be re- 
cognised as legal representative. 21 L. W. 21 = 
86 I.C, 178. See 42 Mad. 76=35 M.L.J. 632; 44 
I.C. 987 =(1918) M.W.N. 198. When two per- 
sons claim to represent the judgment-debtor, 
both of them might be placed on the record with 
the consent of the decree-holder. 13 B. 22. See 
also 8 M. 300 ; 18 B. 224 ; 26 M. 224. The ap- 
pointment of a legal representative of a deceased 
plaintiff under this rule is not a determination of 
an issue which is properly raised in the suit. 28 
A. 109. As to delegation of powers of inquiry as 
to who is legal representative, see 39 I.C. 893. 
Wrong legal representative brought on record — 
Proper legal representative’s rights. 43 M.L.J. 
486 = 46 M. 190. Proper legal representatives 
will be in a position to get the benefit of the 
decree and thus to be in possession of assets. 
Ubid.) Inquiry into right— Question of— Adop- 
tion. 16 I. C. 798 ; 0 I. C. 603 = 9 M.L.T. 403. 

“ COURT.” — The word “ Court ” means the 
Court before whom the question arises, viz ., the 
trial Court if the question arises at the trial stage 
or the appellate Court if the question arises in 
appeal. 3 Pat. L. T. 380=65 I.C. 131. The ef- 
fect of allowing an appeal to be heard and a 
decree passed in ignorance of the death of one 
of the joint plaintiffs is that the judgment and 
decree become a nullity. 53 I.C. 548. Death 
after hearing but before judgment does not 
affect the decree. 106 P. R. 1915=32 I. C. 18. 

RIGHT OF SuiT.^-Suit to establish title by 
legal representative. 40 Mad. 177=30 M.L.J. 274. 

APPEAL. — An order refusing to implead a per- 
son as a representative of a deceased plaintiff is 
an adjudication of his claim and hence appeal- 
able, 43 Mad. 8ia=39 M. L. J, 218. See also • 





THE CODE OF CIVIL PROCEDURE (v OF 1908). 


4 <>» 


[Kadrai.] Add the following* as a proviso to K. 5 of O. XXII : — 

Provided that an appellate Court before determining it, may direct any lower Court to tako 
evidence thereon and to return the evidence so taken together with Its finding and reasons and may 
take such finding and reasons into consideration in determining the question. 

6 . Notwithstanding anything contained in the foregoing rules, whether the cause 

of action survives or not, there shall be no abatement by 
No abatement by reason of reason 0 f the death of either party between the conclusion 
r nearln 8- of the hearing and the pronouncing of the judgment, but 

judgment may in such case be pronounced notwithstanding the death and shall have 
the same force and effect as if it had been pronounced before the death took place. 

7. [S. 359.] (i) The marriage of a female plaintiff or defendant shall not cause 

the suit to abate, but the suit may notwithstanding be 

of S f:m a l°e ta arr atedbymama8e P rocee ded with t0 judgment, and, where the decree is 
o ema e parry. against a female defendant, it may be executed against 

her alone. 

( 2 ) Where the husband is by law liable for the debts of his wife, the decree 
may, with the permission of the Court, be executed against the husband also ; and, in 
case of judgment for the wife, execution of the decree may, with such permission, be 
issued upon the application of the husband, where the husband is by law entitled to 
the subject-matter of the decree. 

8. ( 1 ) The insolvency of a plaintiff in any suit which the assignee or receiver 

might maintain for the benefit of his creditors, shall not 
bars suit Plamti ^ 3 insolvency cause the suit to abate, unless such assignee or receiver 

declines to continue the suit or (unless for any special 
reason the Court otherwise directs) to give security for the costs thereof within sucb 
time as the Court may direct. 

( 2 ) Where the assignee or receiver neglects or refuses to continue the suit and 
to give such security within the time so ordered, the defen- 

fan 9 r °rt r ntinue he suit a o S r Si give d f n } m *«$ for ® dismissal of the suit on the ground! 
security. of tbe Pontiff s insolvency, and the Court may make an 

order dismissing the suit and awarding to the defendant 


12 All. 200. But see contra . 91 I.C. i66 = A.I.R. 
1926 Lah. 181 ; 38 I.C. 833 = 13 N.L.R. 32 ; 20 
I.C. 898-16 O.C. 350; 20 I.C. 950 = 25 M.L.J. 
279 ; 49 Mad. 45° — 5° M.L.J. 485=95 I.C. 489 
= A.I.R. 1926 Mad. 586 (F.B.). 

0. 22, R. 6. SCOPE OF RULE. — The rule 
supersedes the ruling in A.W.N. (1904) p. 4; 
and follows the rulings in 19 B. 807. A decree 
passed after defendant’s death without a legal re- 
presentative representing him afterwards, is a 
nullity. 17 C. L. J. 634 (13 All. 53 P. C. ; 26 
Bom. 317 ; 17 All. 478, Foil.) The decree might 
be impeached in execution without resorting to 
separate suit. 20 I. C. 506 = 17 C. L. J. 634 ; 16 
I.C. 58 = 16 C. L. J. 571 ; 2 Lah. L. J. 144 ; 38 

M. L.J. 413 = 42 I.C. 530; 31 I.C. 198 = 38 
Mad. 682; 40 All. 423 = 45 I.C. 2i. Decree 
against a dead person is void ad initio — Execu- 
tion proceedings also void, n I.C. 782=4 Bur. 
L.T. 164. An appellant died on the day fixed 
for the hearing of the appeal but before the 
hearing. Held , his legal representatives were 
not bound by the decree and the appeal must be 
reheard, 55 L C. 498. See also 43 I.C. 161 = 14 

N. L.R. 71. Death during argument — Judgment 
pronounced without legal representative is bad. 
48 I. C. 859 ; 106 P. R. 1913. Death of party 
before judgment — Withdrawal of a suit. 4 Pat. 
L.J. 240=50 I.C. 529 (F.B.) Where one of the 
appellants to His Majesty- in -Council died before 
the passing of the Privy Council decree, and no 
substitution was made, the Privy Council decree 

5 * 


could not be held void by the Courts in India. 
1920 Pat. 266. (1 P.L.T. 325, Foil.) Failure to 
substitute would have rendered the decree void 
only in so far as it was in favour of the deceased 
appellant. 58 I.C. 212=5 Pat. L.J. 314 ; 56 I.C. 
322 = 1920 Pat. 266. 

0. 22 , R. 8. Scope and application of 
RULE. — The rule applies only to a case where 
there is an actual bankruptcy or insolvency in 
which there is an assignee or receiver appointed. 
It does not apply to a case where there has been 
a mere application, 27 C. 219. Where plain- 
tiff was adjudicated insolvent subsequent to suit 
— Notice to Official Receiver should be given. 
12 L.W. 551 =*61 I.C. 3oo = (i92o) M.W.N. 704^ 
The Official Assignee must be given an oppor- 
tunity to prosecute the suit. 12 B. 257. For 
form of order see 16 B. 404. Where pending an 
appeal the appellant becomes insolvent the ap- 
peal can be continued only by the Receiver in 
insolvency. 18 I. C. 922. No limitation for 
Official Assignee to apply for substitution. 43 
All. 6a 1 = 19 A.L.J. 685. Where a plaintiff after 
instituting a suit in forma pauperis is adjudi- 
cated an insolvent the Receiver in insolvency can 
continue the suit in the same way as the insol- 
vent. 47 I.C. 577 = 16 A.L.J. 440. As to what 
constitutes costs for which the Official Assignee 
is to give security, jv* 28 Bom. L.R. 1074 = 97 
I.C. 797 as A.I.R. 1926 Bom. 533. Suit instituted 
by insolvent after adjudication— Receiver cannot 
continue it. 23 I.C. 813. 
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the costs which he has incurred in defending the same to be proved as a debt against 
the plaintiff's estate. 


Effect of abatement or dis- 
missal. 


9. [S. 371.] ( 1 ) Where a suit abates or is dismissed 
under this Order, no fresh suit shall be brought on the 
same cause of action. 


(2) The plaintiff or the person claiming to be the legal representative of a 
deceased plaintiff or the assignee or the receiver in the case of an insolvent plaintiff 
may apply for an order to set aside the abatement or dismissal ; and if it is proved 
that he was prevented by any sufficient cause from continuing the suit, the Court shall 
set aside the abatement or dismissal upon such terms as to costs or otherwise as it 
thinks fit. 


£S. 372- A.] (3) The provisions of section 5 of the Indian Limitation Act, 1877 1 
shall apply to applications under sub-rule (2). 


10. [S. 372.] (i) In other cases of an assignment, creation or devolution of 

. any interest during the pendency of a suit, the suit may, 

Procedure in case of assign- by leave of the Court, be continued by or against the 

ment before final order in suit. * ’ , . . , 

person to or upon whom such interest has come or 

devolved. 


0. 22, R. 9. SCOPE OF RULE. — The rule 
does not apply to a case in which the defendant 
or respondent dies. 7 M. 195 ; see also 8 C. 
at p. 842. The rule applies only to orders passed 
tinder Rr. 4 and 8. 9 C. 163. No fresh cause of 

action can be imported into a revived suit. 22 C. 
97. See 9 A. 229 under R. 10. The abate- 
ment of a suit under this rule has not the force 
of res judicata. 6 Bom. L. R. 638. The mere 
fact that the representative of a deceased person 
happens to be already a party on the record in 
his own right does not dispense with an applica- 
tion for setting aside the abatement and substi- 
tution. 29 I . C. 470. Application to implead 
legal representative, giving no reason for delay, 
cannot be treated as one under this rule for 
setting aside the abatement. 94 I. C. 300 = A. I. 
R. 1926 Lah. 474. Abatement — Effect of. 39 
I. C. 277 =23 P. R. 1917 i 3 8 M. L. J. 266 =54 I. 
C. 565. 

SCOPE AND APPLICATION OF SUB-CL. (2).— 
O. 22, R. 9 (2) is not controlled by cl. (3) and 
the “ sufficient cause ” mentioned inch (2) is 
not confined to the circumstances given in S. 5 
cf the Lim. Act. 42 All. 540=59 I. C. 903=18 
A. L. J. 688 ; 36 All. 235 5 Si I- C. 534 » 21 L.W. 
220 = 1925 Mad. 494. O. 22, R. 9 (2) contem- 
plates that a formal order declaring that a suit or 
appeal has abated should be made before an 
application under the rule is made. (36 A. 235, 
Foil ; 42 A. 542, Not Foil.); 44 All. 459=66 I.C. 
554 = 1922 All. 209. 

Sufficient cause to excuse delay.— Be- 
fore an abatement is set aside, the Court has to 
be satisfied that there was sufficient cause for not 
applying in time. 49 Cal. 62 = 1922 Cal. 335; 
36 All. 235 = 12 A. L.J. 299; 1923 Lah. 470. 
As to what is sufficient cause, see also 50 I. C. 
422 = 20 P. R. 1919 ; 90 C. 811= A. I. R. 1926 
Cal. 17s; 97 L C. 142 (0*8 Lah. L.J. 33*. 
Under this rule it must be shown that the appel- 
lant was prevented by sufficient cause from going 
on with the suit within the time limited by law ; 
if he so proves he is entitled, as a matter of right, 
to have the abatement set aside* 28 I. C. 803. 
The appellant must prove, to get extension of 
time for bringing the representative of the 


deceased respondents on record, that he was not 
aware of death in time. 3 P. R. 1916=32 I. C. 
829 ; 15 I. C. 708 = 204 P. L. R. 1912. Ignorance 
of death, standing by itself, may be sufficient 
cause ; but if it is accompanied by great delay 
and dilatoriness it would be otherwise. 49 Cal. 
62 = 1922 Cal. 335 ; 4 Lah. L. J. 171 = 1922 Lah. 
61 ; 1925 Oudh 306 (2) ; 24 I. C. 275 ; 49 I. C. 
531 ; 22 P. W. R. 1919 ; 46 P. W. R. 1918 ; 44 I. 
C. 9 = 24 P. L. R. 1918 ; 31 I. C. 697 = 12 P. W. 
R. 1916 ; see also 91 I. C. 560 ; A.I.R. 1926 Lah. 
137. Delay in applying to bring the legal repre- 
sentative on record, caused by a slip on the part 
of the party’s vakil should be excused if the party 
himself is not at fault. 41 M. L. J. 65=62 I. C. 
79c. Fraud of agent would be sufficient cause. 
53 I. C. 585. Bona fide mistake is sufficient 
cause. As well as bona fide mistake of law. 1923 
Lah. 475 ; $5 I.C. 883 = 1 Lah. 481 ; 8 P.R. 1916 
= 32 I.C. 829 ; 67 I. C. 306 = 2 Lah. L. J. 44. 
Quarrel among legal representatives is no suffici- 
ent cause to excuse delay in applying to be 
brought on record as legal representative under 
O. 22, R. 9. 31 I. C. 38. That succession certi- 

ficate was obtained after the expiry of time fixed 
for addition of legal representatives is sufficient 
reason to excuse the delay. 73 I. C. 215 =26 O. 
C. 244. Appellant’s carelessness and the culpa- 
ble means adopted by him to conceal it, is 
sufficient to reject his application to set aside 
order of abatement. 30 I. C. 717 = 155 P. L. R. 

191S. 

LIMITATION. — The period of limitation is that 
prescribed by Art. 177 of the Lim. Act. 2 P. 168; 
84 I. C. 1001. See 3 C. 139 where the suit was 
revived after the expiry of 3 years. See also 8 C. 
8 37 ; 30 C. 609 ; 8 C. 420 ; 51 I. C. 534. 

REVIEW. — An order setting aside abatement 
by a Division Bench cannot be re-opened at a 
subsequent stage of the case by a different Bench 
even though the order was made ex parte. The 
proper remedy is by a review. 29 M. L. J. 574 = 
30 I. C. 669. 

1 See now Act IX of 1908, Ss. 4 and 5 General 
Acts, Vol. VI. 

0. 28 , R. 10. Scope and application of 
RULE.— R. 10 applies only to cases which do not 



•0. 22, IL 10] THE CODE OF CIVIL PROCEDURE (v OF 1908). 41 1 

(2) The attachment of a decree pending an appeal therefrom shall be deemed 
to be an interest entitling the person who procured such attachment to the benefit of 
sub-rule (1). 


fall under the preceding rules of the same order. 
45 M. 872-42 M. L. J. 301 ; 91 I. C. 166= A. I. 

R. 1926 Lah. i8r. See also 22 L.W, 860 = 49 M. 

L. J. 704. By consent of parties and the leave 
of the Court a suit may be amended to cover an 
increased claim. 9 A. 229. The rule does not 
apply to cases of assignment of interest which is 
the subject-matter of litigation between the date 
of decision of the first Court and the filing of ap- 
peal. 38 I. C. 511 =20 O. C. 31 ; I P. L. J. 596 
= 38 I. C. 237. The first four rules of O. 22 
cannot apply t) a case in which the death of the 
defendant occurs between the passing of prelimi- 
nary and final decrees in a suit, as there is then 
no right to sue surviving. 64 I. C. 307 = 17 N.L 
R. 81. The Rules in this Order deal with the 
-devolution of interest by the operation of law and 
not by act of parties. 53 M. L. J 142 =26 L.W. 
171 — 102 I. C. 444.= A. I. R. 1927 Mad. 693. A 
creditor of a decree : holder who has attached the 
decree pending an appeal against it is not entitled 
to be made a -party respondent to the appeal, 
under this Rule. 20 A. 38. On this Rule, see also 
S A. 212 ; 9 A. 229 ; 20 A. 38 ; 23 A. at p. 335 I 
5 C. 726 ; 30 C. 609 ; 10 A. 97. The words 
“other cases ” means cases other than those 
specifically mentioned in the previous rules. 9 
C. W. N. 171. As to effect of order see 43 Mad. 
37 = 37 M. L. J. 449. The position of the party 
substituted is exactly the same as that of the 
original person. 16 I. C. 567 = 17 C. W. N. 862. 
A deed of compromise filed during the pendency 
of a suit cannot be regarded as an ‘ assignment”. 

5 A. 209 (212). As to Court’s power to decide 
dispute as to assignment. See 94 I.C. 926 = A.I.R. 
1925 Lah. 574. 

PENDENCY OF SUIT.— Whether the expression 
‘ the pendency of the suit * in R. 10 covers the 
period between the original and an amended 
decree. See 43 M. L. J. 559 =69 I. C. 977 “ 1923 
Mad. 57. Rule applies to cases of devolution of 
interest pending suit and not to cases of persons 
acquiring interest after decree. 40 1.0.846 = 
(1917) M. W. N. 306 ; 64 I. C. 307 = 17 N. L. R. 
81 ; 43 M L. J. 589 = 27 C. W. N. 29 = 49 I- A. 
220 = 68 I. C. 973 = 1 P. 581 (P. C.) ; See also A, 
I. R. 1926 Cal. 173. 

“ INTEREST *\— The interest must be the 
interest in the property, which is the subject- 
matter in the suit. 30 C. 961. The “Interest” 
contemplated is any interest which will be vitally 
affected by the suit. 43 I. C, 81 1. Compromise 
of suit— Decree not passed— Application by 
purchaser to be added as a party may be allowed 
in the discretion of the Court. 27 C.W. N. 755 = 
1924 Cal. 188. Proceedings after a preliminary 
decree for sale or redemption till the final decree 
is passed, are proceedings in the suit, and the 
private purchaser of the property after such a 
decree acquires an interest which entitled him to 
be made a party to the suit, 37 All. 226 =27 I.C. 
771; 25 Bom. L. R. 308** 75 I. C. 743 ==i 9^3 
Bom. 303 ; 27 C. W. N. 710 = 75 I. C. 255 = 1924 
Cal. 90 ; 51 1. C. 233 = 29 C.L.J. 362. 

DEVOLUTION OF INTEREST. — These words do 
not mean devolution by death. 28 C. at p. 175. 
See also 27 I. C. 704^20 C. L. J. 107.' The devo- 


lution spoken of in R. 10 is not confined to devo- 
lution in ways other than by death. 64 I. C. 307 
= 17 N. L. R. 81. They include devolution of 
an interest by reason of an adjudication in insol- 
vency and a vesting order thereunder. 25 M. 
at p. 413, See 30 B. 257. Where a trustee dies 
or retires, the estate devolves on the new 
trustee who can be added under the rule. 92 I. 
C. 520 = A. I. R. 1926 Mad. 540. The insolvency 
of the defendant in a money suit does not affect 
the devolution of any interest on the Official 
Receiver. 29 I. C. 30 = 8 S. L. R. 325 ; 53 M.L. 

J. 142=26 L. W. 171 =102 I. C. 144 = A. I. R. 
1927 Mad. 693. There is no devolution of inte- 
rest where a company goes into liquidation. Only 
the powers of the directors are transferred to the 
liquidator. 9 N. L. J. 40 = 94 I. C. 380 = A. I.R. 
1926 Nag 303. An application for substitution 
by an assignee decree-holder is within R. 10 even 
though the assignment was obtained not directly 
but only derivatively from a party to the suit. 26 
I. C. 410 = 20 C. L. J. 107 ; 20 I. C. 685 = 18 C. 
W. N. 450. Where a plaint is returned for pre- 
sentation to the proper court, any devolution of 
interest which took place while the proceedings 
were pending in the first Court must be taken to 
be a devolution in the course of the suit. 8 L.W. 
21 =48 I. C. 840 = 41 M. 510. An adoption is not 
the creation of an interest within O. 22, R. 10. 
43 I. C. 64 = 15 N.L.R. 24. But see also 32 I.C. 
858 = 20 C.W.N. 552. Attaching creditor cannot 
be impleaded under O. 22, R. 10. 89 I. C. 446 = 
A. I. R. 1926 Nag, 67. Gift by father to son — 
Suit for pre emption — Right of donee to continue 
the suit. 25 O. C. 319 = 1922 Oudh 289. 

EXECUTION PROCEEDINGS.— Rule io does not 
apply to execution proceedings. 10 I.C. 405 = 
174 P.L.R. 1911. See also 30 Cal. 961 ; 74 I. C. 
577 = 1923 Lah. 560. But see 39 Cal. 220 = 16 
C. W. N. 109 (contra). The rule does not apply 
to assignments after'decree. 10 A. 97. Whether 
rule authorizes the addition of a party to suit 
after decree. ^42 Cal. 72=41 I. A. 251 (P. 
C.) (10 All. 97, Ref.). 

PRACTICE AND PROCEDURE. —An order for 
substitution may be made ex parte without notice 
and such an order made ex parte can be recalled 
upon objection of parties interested. 16 I C. 557 
= I7C. W. N. 862, But see also next case. 
A judicial order which may possibly affect or 
prejudice any party cannot be finally made unless 
the party affected has had an opportunity of 
being heard. It is based on the plainest princi- 
ples of justice. 16 I. C. 567 = 17 C. W. N. 862. 
No order for substitution should be made upon 
an application which is not supported by affida- 
vit or is not verified. (Ibid'). A person may under 
this rule, be added or substituted as a party 
either on his own application or on the applica- 
tion of one of the parties already on the record. 
18 A. 285. Deliberate delay in applying for the 
addition of a party, will be a ground for reject- 
ing the application. 43 I. C. 81 r. Whether an 
Official Receiver’s successor on the resignation 
of his office can continue the proceedings with- 
out his name being brought on record. See 40 I. 
C. 170=32 M. L. J. 520. 
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11. [S.532]. In the application of this Order to appeals, so far as may be, the 

word “ plaintiff ” shall be held to include an appellant, the 
peai8 PhCatl ° n ° f ° rder t0 aP ' worc * '* defendant ” a respondent, and the word “ suit 91 ai* 

appeal. 

[Madras.] In O. XXII, after R. ii, add the following as R. ii-A : — 

11-A. The entry on the record of the name of the representative of a deceased appellant 
or respondent in a matter pending before the High Court in its appellate jurisdiction, except in cases 
under appeal to the King-in-Council shall be deemed to be a quasi-judicial act within the meaning 
of Sec. 128 (a) (*') of the Code of Civil Procedure and may be performed by the Registrar, provided 
that contested applications and applications presented out of time shall be posted before a Judge for 
disposal. 

Application of order to pro- 12. Nothing in rules 3, 4 and 8 shall apply to pro- 
ceedings. ceedings in execution of a decree or order. 

ORDER XXIII. 


Withdrawal and Adjustment of Suits. 


Withdrawal of suit or ab- 
andonment of part of claim. 


1. [S. 373]. ( 1 ) At any time after the institution of 

a suit the plaintiff may, as against all or any of the defen- 
dants, withdraw his suit or abandon part of his claim. 


LIMITATION. — Limitation for impleading 
assignees. 27 C. W. N 71 0 = 75 I.C. 255 = 1924 
Cal. 90. Se< also 32 Cal. 612 ; 30 Cal. 609 ; 22 
All. 231 ; 8 Cal. 837. 

APPEAL.-— Order under R. 10 is appealable. 
44 Mad. 919 = 41 M. L. J. 316 (F. B.). An as- 
signee can appeal though the decree was passed 
ex parte against the assignor. 22 A. 380. But 
see 24 A. 532. An appeal lies under S. 12 of the 
Letters Patent, 24 M. 252. 

REVISION — Dispute as to the factum of assign- 
ment- Court’s power to decide — Whether Revi- 
sion lies. See si I. C. 233 = 29 C. L. J. 362. A 
wrong exercise of discretion cannot be set aside 
in revision. 89 I. C. 605 = 1925 Nag, 423. 

Miscellaneous. — Public trust — Death of 
Trustee— Subsequent Trustees impleaded as par- 
ties Defences open to. 45 Mad. 703 = 43 M. L. J. 
147. A suit for recovery of money due to an 
estate instituted by a trespasser cannot be con- 
tinued by the real owner. 38 I. C. 154 = 2 P. L 
J. 199. The assignees of a right to recover 
mesne profits given by a decree in a suit ought to 
apply for continuance of the suit under O. 22, R. 
IO. I P. L. J. 427 =37 I. C. 998. 

0. 22 , R. 11 . — The principle recognised in O. 
22, R. II applies not only to suits but to revision 
proceedings as well. 21 I. C. 407 = 18 C, L. J. 
141. A rule issued at the instance of a party 
who is dead at the time is a nullity. 21 I.C. 
407 = 180. L. J. 141. [iV. See also under 
R. 10.] 

0. 22 , R. 12 . — The rule does not apply to exe- 
cution proceedings. 87 I. C. 21 = 1925 Oudh 
448; see also 30 C. W. N. 735 =9 6 x - C. 378. 
Decree capable of execution without final decree 
— Substitution of legal representatives need not 
be within three months of party’s death. 82 I.C. 
604 = 1925 All. 66. 

0. 28 , R. 1. Applicability of rule.— This 
rule does not apply to suit before the Revenue 
authorties under Act X of 1859. 21 C. 428. 
See also 21 C. 514. It applies to rent suits in the 
H. W. P. 5 A. 406. Also to ejectment suits 
filed under the Agra Tenancy Act, L. R. 6 A. 65 
Rev. O. 23 applies to S. 92, 1925 CaL 187. As 
to whether such an order could be made in a suit 


for judicial separation, when an amicable settle- 
ment has been come to after suit. See 9 B. L, R, 
at p. 6. An application under R. 20 of Sch. II 
can be withdrawn under this rule. 31 C. 516. An 
application which has been registered as a suit 
under any of the provisions of the Code, can be 
allowed to be withdrawn with liberty to file a 
fresh suit. 5 M. H. C. R. 298. When a suit has 
been dismissed in the lower Court, the appellate 
Court cannot in appeal allow the plaintiff to 
withdraw his suit. 11 M. 322. See also 41 C. 
L. J. 186 = A. I. R. 192 s Cal. 711. 

“ AT any TIME ”. — The procedure of with- 
drawal laid down in O. 23, R. 1 applies only to 
pending suits and before the decree has been 
made. (29 Bom. 13 ; 35 Bom. 261, Foil.) 47 I.C. 
817 = 12 S. L. R. 14. Leav$ cannot be grant- 
ed after judgment is pronounced. 24 W. R. 23 ; 
18 M. L. T. 460 = 31 I. C. 312 5 62 I. C. 25 ; 52 
I. C. 870. Leave to withdraw with liberty to sue 
again, cannot be given after an award is filed. 7 
C. W. N. 181 ; 32 I. C. 347 = 2 O. L. J. 497. 
Withdrawal by one co-plaintiff without the con- 
sent of others is not permissible. 52 Cal. 139 = 
1925 Cal. 637. See also 7 L. R. 135 (Rev.) (with- 
drawal of by one Appellant). A suit for account 
is said to be pending until the final order on tak- 
ing the account is made, 30 C. 609. Where once 
there has been a preliminary decree ordering the 
taking of accounts, if the plaintiff desires to 
withdraw his claim for rendition of accounts but 
the defendant desires the case to proceed, the 
proper course is to transfer the plaintiff as de- 
fendant and make the defendant plaintiff. 96 I. 
C. 67 =24 A. L. J. 694 = A, I. R. 1926 All. 582. 

As to Scope of Sub-rule (2).— 15 M. L. J. 
452 ; 2 A. L. J. 59. 

Scope of Sub-rule (3).—io M. 160 ; 8 C. 
871 ; 9 B. 346. 

Abandonment of part of claim. —A suit 
can be withdrawn in part with liberty to sue 
again in respect of it. But the whole suit cannot 
be withdrawn with liberty to sue again in respect 
of part only. When only part of a suit is with- 
drawn the remaining part must be proceeded 
with and if not, it must be dismissed as to it. 5 
Bom. L. R. 223 ; 13 M. L. J. R* 462, Where 
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plff. withdrew part of a claim without permission, 
his suit for the same is barred. 40 1. C. 408 =29 
C L. J. 11. A plaintiff may withdraw his claim 
against some defts. only at any time before actual 
judgment. 18 M. L. T. 460 = 31 I. C. 312 ; 62 I. 
C. 25 ; 52 I. C. 870. The phrase ‘other sufficient 
grounds ’ would not cover any ground wholly 
dissimilar to some formal defect. The words 
must be taken to mean eiusdem generis with the 
words in cl. (2) (a). 79 I. C. 1033 = 1925 Oudh 
291 ; 22 L. W. 535 = 1925 M. 1268 ; 21 L. W. 282 
= 1925 M. 617 ; 94 I. C. 983 = 23 L. W. 525 = A. 
I. R. 1926 Mad. 863 ; 90 I. C. 217= A. I. R. 1926 
Pat. 128 ; 50 Bom 192=28 Bom. L R. 440 = 94 
I. C. 777 =A. I. R. 1926 Bom. 315. As to what 
are sufficient gi-ounds for allowing plaintiff liberty, 
see also 13 M. I. A. 160 ; 9 A. 155 ; 11 A 187. 
Mistaken view of law no ground foi withdrawal. 88 
I. C. 512. Liberty would be granted if suit would 
fail for multifariousness, which is a defect of a 
formal nature. 40 All. 7 = 42 I. C. 856 ; 37 All. 
326 = 28 I. C. 857 ; 22 Bom. L. R. 1183=59 I. C. 
210 ; 45 B. 206 ; 44 Bom. 598 ; 67 I. C. 530 ; 35 
Bom. 261 = io I. C. 813 ; 70 I. C. 484 = 1922 Cal. 
58. A defect which goes to the root of plaintiff’s 
claim is not a formal defect. 21 L. W. 282 = 1925 
M. 617. Omission to obtain permission of Insol- 
vency Court is a formal defect. 2 Rang. 643 = 1925 
R. 105. Where it is apparent from the plaint 
and the proceedings in the Lower Court that the 
plaintiff has no clear conception of his rights leave 
to withdraw with liberty to file a fresh suit will be 
granted. 17 I. C. 396 = (i9i2) M. W. N. 1003. 
Leave was granted when it was not possible for 
the plaintiff to adduce evidence within the time 
fixed by the Court. 16 W. R. 100. See aho 15 
Bom. 160. But failure to produce evidence in time 
is no ground for permitting withdrawal. 7 Lah. 
L. J. 290 = 1925 Lah. 497. See also 22 L W 535 
= 1925 M. 1268 ; 21 L. W. 282 = 1925 M. 617. 

SUBJECT-MATTER. — This means clearly “ the 
subject of legal action, consideration, complaint 
or defence, or the fact or facts constituting the 
whole or a part of a ground of action or defence” 
— 21 M. at p. 37 ; 21 C. 26s. 

Cause of action different — O. 23, R. 1 
(3) does not bar a suit on a different cause of 
.action. 36 Mad. 325=23 M. L. J. 6s8. See also 
9 Bom. 346 (different title). *‘ Shall ” in the rule 
is not mandatory and is merely directory. 2 O. 
W. N. 901 = 1925 Oudh 699 Withdrawal with- 
out leave— Subsequent suit on different ground 
not barred. 59 I. C. 84. The words “ subject- 
matter ” used in O. 23, R. 1 (3) are not to be 
identified with the “ property ” in the suit. 74 
I. C. 56 = 1924 Oudh 180. They mean the cause 
of action for a claim. {I bid.') See also 92 I. C. 
385= A. I. R. 1926 Mad. 490. The withdrawal 
of a suit in which aright of ownership is assert- 
ed does not preclude the plaintiff from suing 
again upon a claim based upon an easement. 2 
A. L. J. 59. . j 

Effect OF withdrawal.— The Withdrawal 
of suit bars only the plaintiff and his privies from 
bringing a fresh suit but not a person who haspur- 
chased the plaintiff’s interest at a §ale in execu- 
tion under an attachment prior to the withdrawal. 
39 I. C. 376=* 1917 Pat. 141. Where the Court 
.allows some plaintiffs to withdraw with liberty 


to file a fresh suit without the consent of the 
others, the Court acts without jurisdiction and a 
fresh suit is barred. 1 P. 228. Withdrawal by 
unnecessary plaintiffs from a suit does not neces- 
sitate the dismissal of the suit. 60 I.C. 592; 
1 P. 228. 

NEXT Friend. — A next friend can withdraw a 
suit on behalf of a minor, and any withdrawal by 
him would have precisely the same effect as the 
withdrawal of a suit by a person of full age. 10 
C. 357. But a withdrawal by him without the 
leave of the Court is voidable at the instance of 
the minor. 27 M. 377. As to the courses open 
to minor when his next friend has fraudulently 
withdrawn a suit without leave to file a fresh 
suit, see 10 C. 3^7. 

Practice and procedure.— Where leave to 
withdraw is granted without express liberty to 
sue again a fresh suit on the same cause of ac- 
tion is barred. 58 I. C. 271 = 129 P. R 1919; 

40 M, L. J. 126=62 I. C. 833 ; 46 I. C. 913. 

FORM of Order. — The Suit cannot be dismis- 
sed with liberty to file a fresh suit. 9 A. 690 ; 
and the fact that such an order has not been 
appealed against will not give it any effect. 11 
A 187 (F. B.). An order cannot be passed direc- 
ting the plaintiff to institute a new suit. 9 A. 191 
(P. C.). The dismissal of a suit “ in the form in 
which it is brought ” does not amount to permis- 
sion to sue again. 5 A 595. Application for 
permission to withdraw a suit writh liberty to 
bring a fresh suit — Court giving permission to 
withdraw but not giving in terms liberty to bring 
a fresh suit, held the order to be read along with 
petition and construed as granting permission 
to file a fresh suit, s Pat 23 = 93 I. C. 1001 (1) 
= A.I. R. 1926 Pat. 259. The Court cannot 
pass an order returning the plaint. 7 B. 487. 
Suit withdrawn to be regarded as never brought. 

41 C. L J. 450 =29 C. W. N. 755 (F. B.). 

NOTICE. — Notice should issue to the opposite 

party before passing any order under this rule. 6 
A. 211. 

COSTS. — When leave to withdraw the suit with 
liberty is granted, costs must follow the event. 
See 25 Bom. L. R. 242 = 47 B. 559 = 72 I- C.324; 
40 All. 612 =46 I. C. 71:141 C. 97 =9 A. L.J. 
358. See also 15 Bom. 160 ; 1 M. H. C. R. 247 
But see 2 O. W. N. 901 = 1925 Oudh 699. The 
Court can extend the time to pay costs when it is 
absolutely impossible for the party to pay such 
costs on or before the day so fixed. 29 M 370. 
When a suit is withdrawn with liberty to sue 
again “ on payment of costs, and a subsequent 
suit is filed without payment of costs,” subsequent 
payment cures the irregularity. The Court can 
refuse to proceed with the suit till the costs are 
paid. 31 C. 965 (968 ). On this point, see also 5 
Pat. 306=96 I. C. 942= A. I. R. 1926 Pat. 4C9 ; 
95 I. C. 875= A. I. R. 1926 P. 472. 

Power of Appellate Court,— A Court of 
Appeal has power to grant permission to with- 
draw a suit with liberty to file a fresh suit. 74 I. 
C. 894=1924 All. 260; 41 C. L. J. 186 = 1925 
Cal. 71 1 ; 45 I.C. 9*3» 45 L. J. 212=46 
Mad. 81 1 = 1924 Mad. 79 ; 40 Mari. 259 ; 37 I.C, 
414 = 32 M. L. J. 477 (F. B,). Before doing so, it 
must set aside the decree of the first Court. 95 
I. C. 424(2) = A. I. R. 1926 Nag. 444. The 
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(a) that a suit must fail by reason of some formal defect, or 

( b ) that there are other sufficient grounds for allowing the plaintiff to institute 
a fresh suit for the subject-matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plaintiff permission to withdraw 
from such suit or abandon such part of a claim with liberty to institute a fresh suit in 
respect of the subject-matter of such suit or such part of a claim. 

(3) Where the plaintiff withdraws from a suit, or abandons part of a claim, 
without the permission referred to in sub-rule (2), he shall be liable for such costs as 
the Court may award and shall be precluded from instituting any fresh suit in respect 
of such subject-matter or such part of the claim. 

(4) Nothing in this rule shall be deemed to authorize the Court to permit one 
of several plaintiffs to withdraw without the consent of the others. 

2. [S. 374.] In any fresh suit instituted on permission granted under the last 

. preceding rule, the plaintiff shall be bound by the law of 

by aW n ° l affecte limitation in the same manner as if the first suit had not 

been instituted. 


3. [S. 375 ] 

Compromise of suit. 


Where it is proved to the satisfaction of the Court that a suit has 
been adjusted wholly or in part by any lawful agreement 
or compromise, or where the defendant satisfies the plain- 


Court must be very cautious in granting permis- 
sion. 24 A. L. J. 721=96 I. C. 480 = A. I. R. 
1926 All. 548. An appellant is not entitled to 
withdraw his suit in the Appeal Court under 
O. 23, R. x ( 1) as a matter of course. 61 I.C. 584 
**A. I. R. 1923 Oudh 252. O. 23. K. 1 does not 
allow a plaintiff who has appealed to get rid of 
the decree that has been made by the simple pro- 
cess of withdrawing the suit. 47 I. C. 817 = 12 
S. L. K. 14 ; see also 11 M. 322 ; 41 C. L. J. 186. 
In proper cases High Court on appeal can take 
action under O. 23, R. 1 . 40 All. 7=42 I. C. 8<6 
«I5 A. L. J. 809. 

APPEAL. — An order made by an Appellate 
Court giving permission to withdraw a suit with 
liberty to bring a fresh suit, is not a decree, and 
is not appealable. 18 C. 322 ; 88 I. C. 1029 (1) 
= A. I. R. 1926 Oudh 185 (1). If such an order 
is passed by a Court of first instance, and the 
District Court on appeal sets aside the order and 
dismisses the suit, the order of the District Court 
is a decree and is appealable. 27 C. 362. An 
order permitting the withdrawal of an appeal is 
not a decree. 15 B, 370 (373). 

REVISION. — An order granting leave to with- 
draw without considering or recording any 
grounds for allowing withdrawal is a wrong exer- 
cise of jurisdiction and a revision would lie. 20 
A. L. J. 90 *=64 I.C. 948 = 1922 All. 185. Set also 
25; Bom. L. R. 242 =47 Bom. 359 ; 40 All. 612 = 

16 A. L. J. 493 i *4 I- C. 97=9 A - L ’ J- 35 8 ; IS 

All. i6q ; 11 Mad. 322. See also$$ I. C. 548 = 
1925 All. 272 ; 87 I. C. 175 *=1925 All. 466. 
Where there was proper exercise of jurisdiction 
by the 1 ower Court no revision lies. 19 A. L.J. 
47=60 I. C.899. The High Court has power to 
revise the order granting withdrawal of suit with 
liberty to bring a fresh one without any formal 
defect. 41 I. C.934 ; 40 I. C. 77 ; 44 Cal. 454 
~39 I. C. 969 = 25 C. L. J. 455 : 35 I. C. 843 5 34 
L C. 934 ; 10 I. C. 346 ; 27 M. L, J. 486 = 26 I.C. 
57 ; 3 P. L. J. 460 = 46 I. C. 179. See also 7 Lah. 
L. J. 290 = 1925 Lah. 497. 

Review.— A n order permitting the withdraw* 
*1 of an appeal can be reviewed. 15 B. 370. 

0. S3, B. 3.— The effect of this rule is that 


limitation is to apply to the second suit as if it was 
the first. 29 B. 219. Limitation for fresh suit. 
25 I. C. 188 = 12 A. L. J. 989. The fact that a 
suit is withdrawn does not entitle the plaintiff in 
a fresh suit, to any deduction of time during 
which the former suit had been pending. 
(11 W. R. 5 (P. C ), Dist. ; 9 Cal. 255 (P C.), 
Ref. to); 20 I. C. 205. See also 23 I. C. 458 = 163 
P. L. R. 1914. Adjustment — Award — Supersession 
of — Subsequent reference through Court — Effect 
of. See 24 Bom. L. R. 361 =46 Bom. 854. 

0. 23, E. 3. APPLICABILITY OF RULE.— The 
rule applies to cases referred to arbitration. 
1925 M. 50. 

MEANING OF WORDS. — “ Adjustment, ” mean- 
ing of. 45 M. L. J. 763 = 28 C . W. N. 930 = 1923 
P. C. 178 (P. C.). “ Award is no adjustment”. 

See 47 All- 637 = 23 A. L. J. 561 (F. B ). 

“ Proved to the satisfaction of the Court ”, mean- 
ing of. See 24 C. 908 (F. B.). “ Suit ” in R. 3 
inclades the appellate stages and execution pro- 
ceedings following the decree. 62 I. C. 608=6 

P. L j. 253. 

LAWFUL AGREEMENT, ADJUSTMENT OR COM- 
PROMISE. — “ To determine whether a compro- 
mise is lawful” it is necessary to consider the 
facts of the litigation, the terms of the compro- 
mise, and the circumstances under which it is 
entered into. “ Where a compromise by a trustee 
involves a breach of trust, it is not lawful”. 12 
M. L. J. 360. Mere offer not enough to constitute 
adjustment. 9 I. C. 426. An agreement between 
the parties to a suit to abide by the decision 
which may be made in another proceeding 
amounts to an adjustment. 8 L. W. 470 = 511. 
C. 540 ; 37 Mad. 408=22 M. L. J. 447- Agree- 
ment to abide by the sums fixed by the other 
side may be good agreement. 25 I. C. 935=8 
S. L. R. 91. An agreement by the parties to a 
suit to abide by the sum to be named by their 
pleaders is not a lawful adjustment. 19 I. C. 450 
=6 S. L. R. 166. 

EFFECT OF COMPROMISE AND DECREE.— -In- 
tention of parties to have a formal document 
drawn up will not affect settled compromise. 56 
I, C. 26 = 11 L. W. 179. A compromise is * 
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tiff in respect of the whole or any part of the subject-matter of the suit, the Court 


binding agreement between the parties and none 
the less so binding, because followed by a decree. 
21 I. C. 538 = 18 C. L. J, 187. A consent order 
is only an order of the Court, carrying out the 
agreement between the parties. 29 I. C. 156 = 

19 C. W. N. 565. The provisions of this rule, 
whenever they are applicable, must be given 
effect to even in cases which are governed by 
the Dekkhan Agriculturists’ Relief Act. 24 Bom. 
L. R. 88=46 Bom. 560. See also 57 I. C. 751. 
Effect of decree on rights of absent respondents. 
19 I. C. 915. A decree passed under 0. 23, R. 3 
in terms of a compromise arrived at between 
parties to suit becomes final and conclusive if not 
appealed against. 29 I. C. 156 = 19 C. W. N. 565; 
21 I. C. 538 = 18 C. L. J. 187 ; 19 I. C. 915; 40 
Mad. 177=30 M. L. J. 274; 31 I. C. 21. A defen- 
dant who is a party to the suit, but not a party to 
the compromise is bound by the decree if it is 
not appealed against. 24 I.C. 491 following 31 M. 
474. Effect of decree on compromise, when there 
has been a misapprehension as to right. See 24 
I. C. 491. A contract of a compromise which has 
passed into a decree is governed by the same 
principles as are applicable to the construction of 
contracts. 10 M. L. T. 326 = 12 I. C. 334 = 35 
Mad. 75 = 21 M. L. J. 709. 

powers and Duty of Court.- Under R. i 
the Court has to deal with plaintiff alone, but 
under R. 3 the Court has to deal with plaintiff 
and defendant and has to find out if there is any 
agreement between them for compromise. 37 I. C. 
421. The terms of settlement must be examined 
with care and caution. 16 I. C.611. If the com- 
promise is fraudulent, Court may refuse to pass a 
decree thereon 52 I. C. 105. The Court must 
be satisfied that the agreement is lawful and it 
can pass a decree in accordance therewith only in 
so far as it relates to the suit. 25 C. W. N. 806 
= 34 C. L. J. 96. A Court making a decree by 
consent is performing a judicial and not a minis- 
terial act. {Ibid.) Also 50 I. C. 363. The Court 
must satisfy itself by the evidence taken that the 
agreement or compromise is a lawful one. 23 M. 
101. See also 17 A at p. 532 ; 91 I. C. 790 (2) = 
24 A. L. J. 210 = A. I. R. 1926 All. 278. Beyond 
that the Court cannot examine the terms of the 
compromise. 91 I.C. 790 = A. I, R. 1926 All. 
278. The Court is not bound to record compro- 
mise or adjustment not assented to by all the 
parties. 86 I. C. 361 = 1925 Lah. 280. The Court 
has jurisdiction to pass a right as well as a wrong 
decree and if it decides wrongly the wronged 
party can only take the course prescribed by the 
Jaw for setting matters right. 51 I. C. 439 (32 
M. L. J. 434, Foil.). A consent decree wrongly 
passed owing to some legal or technical defect is 
not a nullity. {Ibid,), Where a compromise 
effected by the parties is conveyed to the Court 
by pleaders on both sides, the parties cannot 
object on the ground that the pleaders had no 
such authority. 60 I. C. 22 » 12 L. W. 562. The 
Court has power to frame an additional issue to 
decide whether a lawful compromise has been 
effected between the parties. 20 B. 304 ; 19 M. 
419. See also 8 M. 482 ; 9 M. 103 j 7 B. 304. A 
consent decree cannot be challenged on the 
ground that it is erroneous in law, nor on the 
grounds on which a contract can be Impeached. 


(29 Cal. 854, Foil.); 35 Mad. 75 = 21 M. L. J. 709. 
The Court can decide the fact of settlement out 
of Court and grant a decree in accordance there- 
with, if it is established. 36 I. C. 375 =* 21 
C. W. N. 366. Arrangement prior to decree t <y 
treat it as inexecutable will not be given effect 
to. 43 Mad. 725=39 M. L. J. 222. 

Legality of compromise.— o. 23, R. 3 

does not always compel the Court to pass a 
decree in accordance with a compromise. 4 P. 

L. J 580 = 531. C. 833. The Court must see- 
that the compromise is a lawful agreement and 
will look into the merits when necessary to 
determine its bona /ides. {Ibid.) Whete the claim 
is beyond the jurisdiction of the Trial Court, it is- 
not competent to the Court to pass a compromise 
decree. Its duty is to return the plaint under 

0. 7, R. 10, C. P. Code. 66 I. C. 837 = 16 L. W. 
155. The compromise may be regarded as an 
abandonment of the claim so far as it was beyond 
the jurisdiction of the Court and the decree on the 
compromise may be valid. (Per Coutts Trotter .) 
{Ibid.) Compromise is not unlawful merely 
because the parties do not get the shares ta 
which they would be legally entitled. 55 I. C. 
716. An agreement which carries a penal clause 
such as may be caused by S. 74 of the Contract 
Act is not “ unlawful”. 91 I. C. 790 (2) = 24 
A. L. J. 210 = A. 1. R. J926 All. 278. The Court 
in recording a consent decree is bound to consider 
whether the compromise is a lawful one. 35 
Mad. 75 = 21 M. L. J. 709 ; 26 M. L. J. 315 = 23- 

1. C. 72 ; ( 1922) M. W. N. 83 = 66 I. C. 837 ; 55 
I. C. 716 ; 38 C. L. J 272 = 1924 Cal. 159. No- 
compromise can prevent the law of limitation 
from taking effect. 13 O. L J 138=92 I. C. 732- 
= A. I. R. I926 0udh3ii. All terms in a con- 
tract which are opposed to public policy are- 
invalid and will not be enforced by the Courts. 
26 M. at p. 33. Compromise in fraud of some of 
the parties — Not allowed. 1923 Oudh 252. A 
Court will not recognise any compromise of an 
action with the facts of which it is entirely un- 
acquainted or if one of the terms of the com- 
promise is a clear violation of a statutory rule. 55 
I. C. 504 ; 47 I. C. 817 = 12 S. L. R. 14 ; 50 I. C. 
577 = 37 M. L. J. 65 ; 37 I. C. 764 ; 4 P. L. J. 580 
= 53 I.C. 833. S. 6, cl. {a) of T. P. Act renders 
certain transfers unlawful on grounds of public 
policy, and the Court cannot allow them to be 
effected by means of a consent decree. 26 M. 
31. Any agreement or compromise as regards 
the genuineness or execution of a will, if its effect 
is to exclude evidence in proof of the will, is not 
lawful. 31 C. 357. The principles of compro- 
mise under the Divorce Act are considered in 10 
A. 559. See also 22 M. 214* 

Matters outside the Suit.— The only 
compromise whichr a Court is bound to enforce is 
which adjusts the suit wholly or in part, not one 
which goes beyond the suit. 13 C. 170. 

SO FAR AS IT RELATES TO THE SUIT.— These 
words must be restricted to relief which the Court 
could have given in the suit, and will not include 
reliefs which could only have been given in a suit 
based upon a different cause of action. 18 
410 (414) i S J* US* Set also 5 C. W. N. 

485 ; 22 M. 214. See 9 A. 219 ; 30 M. 478 ; 3- 
P.L.J. 43 = 43 I. C. 282. Where there is a 
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shall order such agreement, compromise or satisfaction to be recorded, and shall pas* 
a decree in accordance therewith so far as it relates to the suit. 


compromise beyond the scope of a suit and the 
compromise has not been registered but the par- 
ties have acted on it there is an equitable estop- 
pel and the parties cannot resile from the com- 
promise. 42 Cal. 801 = 42 I. A. 1=28 M. L. J. 
548 = 28 I. C. 980 (P. C.). A compromise 
decree constitutes an estoppel though it relates 
to matters outside the suit. 42 I. C. 223=33 M. 
L. J. 615. Where a compromise goes beyond 
the subject-matter of the suit, the proper pro- 
cedure for the Court is to recite the compromise 
in the decree but to make part of the decree only 
so much of the compromise as relates to the 
subject-matter of the suit. 65 I. C. 47 (47 Cal. 
485 (P. C.), Ref.). See also 25 C. W. N. 990 = 48 
Cal. 1059 ; 38 C. L. J. 72 ; 59 I. C. 344 = 22 Bom. 
L. R. 1286; 51 I. C. 273=31 P. R. 1919 ; 29 

O. C. 276 = 92 I. C. 722 = 13 O. L. J. 320. Where 
a petition includes matters not in suit the Court 
should pass a decree with regard to matters in 
suit only and not to reject the petition entirely. 
78 P. R. 1917=40 I. C. 675. An objection to 
the inclusion of a term in a compiomise decree, 
on the ground that it goes beyond the subject 
matter, ought to be taken by way of appeal and 
cannot be urged when execution is sought. 38 
Mad. 959=26 M. L. J. 331=23 I. C. s8i (36 
•Cal. 193, not Foil.) ; 30 I. C. 263 = 2 L. W. 608 ; 
S3 I. C. 354 =(1919) M. W. N. 356 ; 1925 M. 
1101 =49 M. L. J. 490 ; 29 O. C. 276. A Court 
should record the entire compromise filed by the 
parties and draw up a decree giving the parties 
the right to execute the decree in respect of the 
matters which properly fall within the scope of 
the rule. 3 P. L. J. 255 (F. B.) ; 52 I. C. 20 = 4 

P. L. J. 667 ; 38 Mad. 959 = 26 M. L. J. 331. 

PARTIAL compromise. — Partial compromise 

to which some of the parties only agree is good 
as to them. 34 I. C. 518. Others can object 
to it on showing good grounds. 85 1.0.678 = 
A. I. R. 1926 Cal. 193. Partial compromise is 
not binding on persons not parties to the com- 
promise. 45 I. C 33. 

Oral COMPROMISE. — The mere fact of an 
oral compromise having been come to cannot 
supersede a mortgage unless the Court accepts it 
and passes a decree in accordance with it. 24 I. 
C. 93 = 12 A. L. J. 672. S. 92, Evidence Act, does 
not prevent oral evidence of the terms of the 
compromise being given. 29 I. C. 860. 

COUNSEL'S AUTHORITY TO COMPROMISE.— 
Express authority is not needed for a counsel to 
enter into a compromise within the scope of the 
suit ; and where there is limitation of authority 
and that limitation is communicated to the 
other side, consent by counsel outside the limits 
of his authority would be of no effect. 1 P. 480 
=67 I. C. 96 ; 4 Pat. 766=92 I. C. 179 = A. I. R. 
1926 Pat. 73. See also 19 A. L. J. 63 = 60 I. C. 
-912 ; 60 I. C. 22 = 12 L. W. 562 ; 41 C. L. J. 213 
= 29 C. W. N. 597. Compromise by Counsel out 
•of Court, without consent of party is not valid. 
52 Cal. 386 = 29 C. W. N. 566. The implied 
authority of agents extends only so long as the 
-litigation proceeds in the ordinary way, but they 
cannot consent to a decree on compromise with- 
-out special authority. 36 I. C. 375 = 21 C. W. N. 


Arbitration. — Where the parties to a suit 
for partition compromise it by agreeing to refer 
the matter to arbitration there is an end of the 
suit, and the Court cannot supersede the decree 
and proceed with the suit, if arbitration fails. 33 
All. 743 = 38 I. A. 181=21 M. L. J. 1151 (P. C.). 
See also 25 Bom. L. R. 452 = 1923 Bom. 401. 
Where in a suit, a reference to arbitration is made 
by the parties without the intervention of the 
Court and an award is made thereon, it can be 
recorded as an adjustment and a decree can be 
passed in terms of the award. 45 Bom. 245=22 
Bom. L. R. 1043. See also 40 Bom. 386 = 18 Bom. 
L. R. 559 , 38 Bom. 687 = 16 Bom. L. R. 653 ; 37 
Bom. 639 = 19 I. C. 786 ; 49 Cal. 608 = 1922 Cal. 
404 ; 97 I. C, 465 =A. I. R. 1926 Mad. 1211. A 
mere agreement to refer to arbitration, is not 
an adjustment. 38 Bom. 687 = 16 Bom.L.R. 653. 
When an award made on a reference to arbitra 
tion in a pending suit without the intervention of 
the Court is disputed by a party the Court should 
inquire whether the award which is alleged (o be 
an adjustment or compromise was justly, legally 
and properly arrived at. 37 Bom. 639 = 15 Bom. 

L. R. 340. An informal reference to arbitration 
in a pending suit cannot be given effect to. 49 
Cal. 608=69 I. C. 808 = 1922 Ca). 404. See also 
25 C.W.N. 127 = 47 Cal. 6 ; 34 I.C. 220 ; 23 C.L. 
J. 482 ; 3 Lah. T. J. 162 ; 24 P.R. 1914 = 25 I. C. 
710. Proceedings under R. 17, Sch. II can be 
compromised and a decree passed thereon. 23 
I.C. 591 =69 P. L. R. 1914. Arbitration — Partial 
award — Decree on — Power of Court to pass. 45 

M. L. 1.76 = 74 I.C. 609 = 1923 Mad. 576. A 
private reference to arbitration in a pending suit 
followed by a lawful award is a lawful agreement 
amounting to an adjustment. (26 Bom. 76 ; 24 
Cal. 908; 24 Mad. 326, Foil. .* 33 Bom. 69, Diss.); 
23 M.L.J. 290 = 16 I.C. 478 ; 36 Mad. 353=21 M. 
L.J. 990 ; 49 I.C. 746 ; 46 I C. 902 ; 25 O. C. 213 
= 1922 Oudh 189 ; 5 Bur. L. T. 125 = T5 I.C. 959. 

COMMISSIONER. — After a suit has been refer- 
red to a Commissioner to take accounts, a decree 
can be passed under this rule. 26 B. 76. 

Execution proceedings — o. 23, R. 3 is 

inapplicable to execution proceedings. 44 I. C. 
164 ; 1925 Oudh 136. But see 97 I. C. 768. Once 
a compromise decree has been passed with refer- 
ence to the rights of the parties to a suit, their 
further remedy is by way of execution and not by 
a suit. 52 I.C. 188=151 P. R. 1919. Execution 
cannot be issued upon a Razinamah unless the 
terms are embodied in the decree of the Court. 
2 M.H.C. 305. 

Guardianship proceedings.— A guardian 
appointed by the Court cannot be removed by a 
compromise. 47 I. C. 817 = 12 S.L.R. 14. Com- 
promises affecting minors. 20 M. 104. Record 
of compromise by guardian — Decree of court 
necessary. 62 I.C. 688. 

PROBATE PROCEEDINGS.— A compromise in 
probate case 19 binding only upon the parties to 
it. 33 I.C. 273 = 23 C.L.J. 82 ; 20 C. W. N. 986 = 
1 Pat. L.J. 377. A compromise in a probate case 
only makes the case non-contentious, but does 
not take away the Court’s duty to grant or refuse 
probate. 20 C. W. N 986*1 Pat. L. J. 377. 
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[Rangoon] To Rule 3 of O. XXIII, the following proviso shall be added 
“ Provided that before recording and passing a decree in accordance with an agreement, com- 
promise or satisfaction in a suit instituted under the provisions of S 92, Civil Procedure Code, the 
Court shall direct notice returnable within a reasonable time to be given to the Government Advo- 
cate, Burma, or the officer with whose consent the suit was instituted of the agreement, compromise 
or satisfaction proposed to be recorded. The Government Advocate or such officer as aforesaid may 
thereupon appear before the Court and be heard in the matter of such agreement, compromise or 
satisfaction. 


Proceedings in execution of 
decrees not affected. 


4. [S. 375-A.] Nothing in this Order shall apply to 

any proceedings in execution of a decree or order. 


ORDER XXIV. 


Deposit by defendant of 
amount in satisfaction of 
claim. 


Payment into Court. 

1. [S. 376.] The defendant in any suit to recover a 

debt or damages may, at any stage of the suit, deposit in 
Court such sum of money as he considers a satisfaction in 
full of the claim. 


TRUST PROPERTIES.— A bona fide compromise 
by the trustee of a public trust relating to trust 
properties is a lawful compromise. 60 I.C. 22 = 
12 L.W. 562. 

Preliminary Decree.— If the preliminary 
decree is satisfied in part out of Court, the Court 
at the final taking of accounts will permit such 
payment towards the satisfaction of the decree. 
40 I.C. 138-2 Pat. L. J. 533. See also 58 I.C. 299 
— 2 P.L.T. 38 ; 43 I.C. 399. In a suit for taking 
partnership accounts if an appeal is preferred 
from the preliminary decree the jurisdiction of 
the Original Court 10 record a compromise under 
O 23, R. 3 is not ousted by reason of the appeal. 
32 I.C. 899 = 13 S.L.R. 135. Until a decree for 
redemption is passed under O. 34, R. 7 the suit 
• can be adjusted under this rule. 25 M. at p. 317 
(F.B.). 

Practice and procedure.— T he Court 

should first pass an order directing the compro- 
mise to be recorded and then pass a decree in 
acc ordance therewith. 24 I C. 630 — 96 P. R. 
1914 ; 33 I.C. 759 = 43 Cal. 85, If the compro- 
mise that is filed is a valid and lawful one, the 
court is bound to pass a decree in terms thereof 
and cannot add a new party afterwards. 50 M.L. 
J* 59 ~9 2 I.C. 31 1 = A.I.R. 1926 Mad. 341 . 

Record of Compromise.— what is. 29 I.C. 
860. 

SIGNATURE. — A party who is present in Court 
at the time of compromise and who does not 
object to it, is bound by it though he has not 
signed it especially if he gets some benefit under 
it. 242 P.L.R. 1914 = 25 I.C. 874. 

Revenue Proceedings.— R. 3 of O. 23 
applies to civil as well as revenue proceedings. 
39 I.C. 545 =21 O.C. 346. 

APPEAL. — An appeal lies against the decree on 
compromise on the ground that it embodies 
matters not relating to the suit. 5 M. I.. J. I45« 
An appeal lies from the order recording the com- 
promise at the instance of a party who denies the 
truth of the compromise. 1925 M. 606=48 M.L. 
J. 249. The question as to the validity of consent 
decree cannot be gone into in appeal against that 
decree. (5 C. W. N. 877, Foil.) ; 9 I. C. 210= 13 
C.L.J. 16; 33 I.C. 769=43 Cal. 85; 78 P.R. 1917 
= 40 I. C. 675. Order holding that no compro- 
mise is proved is not open to appeal. ^3 I. C. 
-177 = 1924 Lah. 248. A decree dismissing the 


suit on the ground that a plea in bar of the suit 
on the basis of an alleged compromise is establi c h- 
ed cannot properly be said to be one made 
under O. 23, R. 3. 46 I.C. 775. See also 62 I. C. 
608. 

MISCELLANEOUS. — As to the power of a Court 
to grant relief against a forfeiture clause inserted 
in a compromise decree, see 31 B. 15 (F. B.). 
Even when only a money decree was prayed in the 
plaint there is nothing in the rule to prevent the 
Court from making the sum decreed a charge on 
immoveable property. 16 M. L J. 354 — 30 M. 
478. See also 17 M.L.J. 255. The decree is con- 
clusive only so far as it relates to so much of the 
subject matter of the suit as is dealt with by the 
compromise. 18 M. 410 (414) ; 30 M. 421 ; see 
31 B. 15 (F.B ). A compromise can be set aside 
in a regular suit on the ground of fraud. 5 C. 27. 
Even when the party may have been under a 
mistaken belief and may have failed to exercise 
due care and caution. 17 M. L. J. 82. Or by 
review of judgment. 10 C. 612. S' ee also 15 B. 
594. A suit will also lie to set aside a compromise 
decree upon grounds other than that of fraud, *>., 
on the ground that the pleader engaged by the 
guardian of a minor, compromised the suit against 
the express wishes of the guardian. 34 C* 83. 
Also on the ground that the Court sanctioned the 
compromise under a misapprehension of material 
facts. 6 C. 687. The rule cannot be extended 
by analogy to proceedings held under S. 83, T. P. 
Act. 13 M. 316, A judgment by consent operates 
as a waiver of any defect or irregularities provid- 
ed it does not go to the jurisdiction. 35 Mad. 75 
= 21 M.L.J. 709. 

0. 23, B. 4. — O. 23, R. 4 is explicit in its terms 
and declares O. 23 to be inapplicable to proceed- 
ings in execution of a decree or order and an 
arrangement entered into after decree for payment 
of the sum decreed in instalments is not binding, 
and limitation for execution of the decree runs 
nevertheless 72 I C. 477 ~ I9 2 4 Lab- 34*; r* 
A. L. J. 235 = 22 I. C. 961 *, 18 I. C. 81. See also 
18 Cal. 515 ; 15 Mad. 240 ; 10 Bom. 62. O. 23, 
R. 4 does not affect the rule of estoppel. 13 
I. C. 81. 

0. 24, B. 1. Payment into a Government trea- 
sury is equivalent to payment into Court. 7 M. 
21 1. The deposit must be made unconditionally. 
14 M. 49; 97 I.C. 479 *A, I. R. 1927 Cal. 7** 
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2 . [S. 377.] Notice of the deposit shall be given through the Court by the defen- 
dant to the plaintiff, and the amount of the deposit shall 
Notice of deposit. (unless the Court otherwise directs) be paid to the plain- 


tiff on his application. 

3. [S. 378.] No interest shall be allowed to the plaintiff on any sum deposited 

by the defendant from the date of the receipt of such 
notice, whether the sum deposited is in full of the claim 
or falls short thereof. 


Interest on deposit not al- 
lowed by plaintiff after notice. 


4. [S. 379.] (i) Where the plaintiff accepts such amount as satisfaction in 

part only of his claim, he may prosecute his suit for the 
a ? ro ^ ure .^ here Pj aiI \ tlff balance ; and, if the Court decides that the deposit by the 
in part. 6P ° S1 aS ^ ^ acU ° n defendant was a full satisfaction of the plaintiff’s claim, 

the plaintiff shall pay the costs of the suit incurred after 
the deposit and the costs incurred previous thereto, so far as they were caused by 
excess in the plaintiff’s claim. 

(2) Where the plaintiff accepts such amount as satisfaction in full of his claim, 
he shall present to the Court a statement to that effect, 

Procedure where he accepts anc j suc h statement shall be filed and the Court shall pro- 
it as satisfaction in full. . , ; 

nounce judgment accordingly ; and, in directing by whom 

the costs of each party are to be paid, the Court shall consider which of the parties is 
most to blame for the litigation. 

Illustrations . 


(<i) A Owes B Rs. 100. B sues A for the amount, having made no demand for payment and 
having no reason to believe that the delay caused by making a demand would place him at a dis- 
advantage. On the plaint being filed, A pays the money into Court B accepts it in full satisfaction 
of his claim, but the Court should not allow him any costs, the litigation being presumbly groundless 
on his part. 

(/) /? sues A under the circumstances mentioned in illustration ( a ). On the plaint being filed. 
B disputes the claim. Afterwards A pays the money into Court, i? accepts it in full satisfaction of 
his claim. The Court should also give B his costs of suit, A’s conduct having shown that the litiga- 
tion was necessary. 

(c) A owes B Rs. 100, and is willing to pay him that sum without suit. B claims Rs. 150 and 
sues A for that amount. On the plaint being filed A pays Rs. 100 into Court and disputes only his 
liability to pay the remaining Rs. 50. B accepts the Rs. 100 in full satisfaction of his claim. The 
Court should order him to pay A’s costs. 

ORDER XXV. 

Security for Costs. 

1. [S. 380.] (1) Where, at any stage of a suit, it appears to the Court that a 

sole plaintiff is, or (when there are more plaintiffs than. 

When secunty for costs may one ) that all the plaintiffs are, residing out of British 
be required from plaintiff. _ ,. , , , » 1 • . re j ^ . * 

India, and that such plaintiff does not, or that no one of 

such plaintiffs does, possess any sufficient immoveable property within British India 


Money sought to be attached before judg- 
ment paid by debtor into court — Attachment is 
irregular — Such payment should be considered as 
deposit under O. 24, R. 1. See A.I.R 1927 Rang. 
27th O. 24, Rr. j to 3 do not apply to execution 
proceedings. 97 I.C. 479, 

0 . 24 , E. 2 . — The Court has a discretion to 
refuse to allow money to be paid out, but that 
discretion is to be exercised reasonably. 26 C 
766 (769;. What tender causes cessation of 
interest. 34 M.L.J. 439 =*45 I. C. 638. Where 
the amount for the recovery of which the suit 
has been instituted has been deposited in Court, 
the Court has got a discretion as to the disposal 
of costs. 13 I.C. 200 = ( 1911) 2 M. W.N. 568 ; 
13 I. C. 188 =(1912) M. W.N. 38. Where the 
defendant pays money into Court* Court should 
record a finding as to whether a demand was 
.made or not, so as to determine by whom the 


costs should be paid. 13 I. C. 188 = (1912 J M. 
W.N. 38. Where the amount deposited in Court 
in execution might have been immediately on 
deposit paid out to the decree-holder in part dis- 
charge of his claim, the judgment-debtors may 
be relieved from paying interest, 40 All. 123 = 16 
A.L.J. 15. 

0 . 24 , B. 8. — It is doubtful whether this rule 
applies to cases where the tender is made direct 
to the creditor. 3 C. 468. 

0 . 24 , B. 4 . — In cases not being suits to recover 
a debt or damages, where money is paid into 
Court, the principle underlying this rule ought to 
regulate the discretion of the Court in directing 
the payment of costs. 21 B. 502. 

" Debt or Damages”.-— W hat are. 21 B. 502. 

0 . 25 , E. 1 . SCOPE OF RULE.— The rule 
applies tolcases where the plaintiff brought a Suit 
for partition of property in which he was entitled 
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other than the property in suit, the Court may, either of its own motion or on the 
application of any defendant, order the plaintiff or plaintiffs, within a time fixed by it, 
to give security for the payment of all costs incurred and likely to be incurred by any 
defendant. 


Residence 

India. 


out of British 


[Allahabad] In Order XXV, Rule i, Sub-rule (i) after the words “ other than property in 
suit,” add “or that the plaintiff is being financed by a person not a party to the suit.” 

( 2 ) [S. 382.] Whoever leaves British India under such circumstances as to 

afford reasonable probability that he will not be forth 
coming whenever he may be called upon to pay costs shall 
be deemed to be residing out of British India within the 

meaning of sub-rule (i). 

(3) [S. 380.] On the application of any defendant in a suit for the payment 

of money, in which the plaintiff is a woman, the Court may at any stage of the suit 
make a like order if it is satisfied that such plaintiff does not possess any sufficient 
immoveable property within British India. 


[Oudh] Order XXV, Rul - i, Sub-rule (4). — Add the following as sub-clauses (4) and (5): — 

(4) Where the plaintiff has, for the purpose of bting financed in the suit, transferred or 
agreed to transfer any share or interest in the property in suit to a person who is not already a party 
to the suit, the Court may order such person to be made a plaintiff to the suit if he consents, and 
may either of its own motion or on the application of any defendant order such person within a 
time to be fixed bv the Court to give security for the payment of all costs likely to be incurred by 
any defendant. In case of his default, the Court may dismiss the suit so far as his right to, or 
interest in, the property in suit is concerned or may declare that he shall be debarred fiom claiming 
any right to, or interest in, the property in suit. 

(5) If such person declines to be made a plaintiff, the Court may implead him as a defendant 
and may order him, within a time to be fixed by the Court to give security for the payment of costs 
likely to be incurred by other defendant. In case of his default, the Court may declare that he 
shall be debarred from claiming any right to, or in rest in, the property in suit. 


to a share, the extent of the share alone being in 
dispute. 10 B. L. R. at p. 25. The power given 
under this ruie is discretionary. 21 C. at p. 836. 
See also 17 C. 610. The rule should not be so 
applied as to drive away all poor plaintiffs. The 
Court should see whether at first sight the suit 
appears bona fide aud whether the defence is such 
as is likelv to succeed. 6 Bom. L, K. 1072. Lia- 
bility of person standing surety for securirty for 
costs. See 92 1. C. 546 = A, I. R. 102-6 All. 657. 

PRACTICE AND PROCEDURE,— A Couit has 
power to demand stcurity for costs where it finds 
that the plaintiff is not the real litigant but a 
puppet in the hands of others. 32 I. C. 786— 18 
C. W. N. 119; 20 I. C. 703 = 19 C. L. J 59 • 2 
Bur, L. J. 78-T923 Rang. 244. If an insolvent 
sues as nominal plaintiff for the benefit of some- 
body else, which somebody is a female minor who 
is also a party to the suit, he must give security. 
27 B. ico. Where the plaintiff has got a substan- 
tial interest in the suit the order for security 
should not be made nor should it be made mere- 
ly because the plaintiff is a poor man and cannot 
pay the costs if he loses, (2 Cal. 233 ; 14 Cal. 
533« Rel * on) ; 18 C. W. N. 1 19 - 19 C. 1.. J. 59 ; 
75 I. C. 309 = 1923 Rang. 244 ; 36 I. C. 320 ; 10 
Bur. L. T 105; 13 Bom. L. R. 955 *=36 Bom. 
415. Except in exceptional cases security for 
costs ought not to be required from an infant 
female plaintiff, nor from her next friend. 23 B. 
too. Security for costs of appeal, when to be 
demanded. 32 I. C. 786 ; 46 Cal. 156 = 22 C. W. 
N. toi8. Security for the defendant’s costs cannot 
be ordered if there are grounds tending to prove 
that the defence is true* 18 I, C. 217, No order 
should be made before the written statement is 
£led. 18 I. C. 217. Suit by undischarged bank- 


rupts for after-acquired property if security for 
costs can be demanded. 46 Cal. 156 = 22 C. W. 
N. 1018. As to how security given is to be 
realized, see S. 145. Also t6 C. 323. 

Suit for payment of money.— a suit for 
dissolution of partnership on account and for 
the recovery of the stridhanam property belonging 
to a female plaintiff is not a suit for payment of 
money within O 25, R. 1 (3). 68 I. C. 607 = 1923 
Cal. 316 (2;. So also a suit for administration 
of an estate consisting largely of immovable 
property. 3 Rang. 21 J = 192s Bang. 300. buit 
for declaration of title to moveables or their 
value if suit for money. See 14 I. C. 290 = 16 C 
W. N. 763. 

Pauper plaintiff— A woman allowed to 
bring a pauper suit cannot be required to furmsh 
security for costs, as an order of security would 
mean a refusal of permission to sue as a pauper. 
36 I. C. 320 = 10 Bur. L. T. 105 ; 13 Bom. L. R. 
955=36 Bom. 415. See also 27 Bom. 100. Mere 
poverty is no ground for requiring a plaintiff to 
give security for costs. 14 C. 533. See also 4 B. 
244 ; 3 M. 66 and 7 A. 542. 

“RESIDING”— The residence intended by this 
rule is residence under such circumstances as well 
afford a reasonable probability that the plaintiff 
will be forthcoming when the suit is decided. 3 
B. 227. See 14 B. 541. Temporary residence in 
British India for purposes of suit is not residence 
within the rule. 46 Bom. 589=64 I. C. 703. 

APPEAL. — An order passed on the original side 
of the High Court requiring the plaintiff to give 
security for costs is a judgment within the mean- 
ing of S. 15 of the Letters Patent, and is appeal - 
able. 26 M. 502. 
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2. [S. 361, first three paras.] (x) In the event of such security not being 

, furnished within the time fixed, the Court shall make an 

security ° fal ure to furnish order dismissing the suit unless the plaintiff or plaintiff's 

are permitted to withdraw therefrom. 

( 2 ) Where a suit is dismissed under this rule, the plaintiff may apply for an 
order to set the dismissal aside, and, if it is proved to the satisfaction of the Court that 
he was prevented by any sufficient cause from furnishing the security within the time 
allowed, the Court shall set aside the dismissal upon such terms as to security, costs 
or otherwise as it thinks fit, and shall appoint a day for proceeding with the suit. 

( 3 ) The dismissal shall not be set aside unless notice of such application has 
been served on the defendant. 

ORDER XXVI. 

Commissions. 


Commissions to Examine Witnesses . 

1. [S. 383 ] Any Court may in any suit issue a commission for the examination 

. on interrogatories or otherwise of any person resident 

issue*? om m iv) ion Examine wit . hin * he ^ >‘ mitS of its jurisdiction who is exempted 
witness. unq^r this Code from attending the Court or who is from 

sickness or infirmity unable at attend it. 


0 . 25 , R. 2 . — Next friend of minor plaintiff 
unable to give security for costs — Suit should 
not be stopped. 13 Bom. L. K. 480= 35 Bom. 329. 
The dismissal of a suit under this rule is no bar 
to a fresh suit. 26 B. 637. Appeal. See 8 A. 108 
IF. Bj. 

0 . 26 , R. 1 . SCOPE of RULE.— O. 26 amplifies 
and explains S. 75, 3 Lah. 209 — 1922 Lah. 47. 

Examination of witnesses on commission is in the 
discretion of the Court. 46 Mad. <574=44 M.L.J. 
202. See also 32 C.W. N. 128. The Court should 
not allow witnesses to be examined on commission 
without adequate reason, and the grounds on 
which a commission can issue are oidinarily those 
specified in R. 1, O. 26. 42 Bom. 136 = 43 J.C. 729. 
As to the obligation of a Court to issue a com- 
mission, see 8 B. L. R. at p 16. A commission to 
examine witnesses may issue when a case is refer- 
red to arbitration. 7 Bom. L. R. 560 ; see at so 8 
Bom. L. R. at p. 16 ; 18 W. k. 230 ; 15 C. 775. 

Meaning of TERMS.— The word ‘ may” 
means “is given authority to 46 Mad. 574 = 44 
M. L. J. 202. 

Illustrative Cases.— Tn the case of a 
witness not under the control of the party who 
resides beyond the limits fixed commission should 
issue as a matter of right, unless the Court is 
satisfied that the party is merely abusing the 
Court’s power. 46 Mad. 574 = 44 M. L. J. 202 = 
1923 Mad. 321. The Court ought to issue com- 
missions for the examination of witness at the 
instance of a party if all the conditions requisite 
therefor are fulfilled, irrespective of whether that 
party will be ultimately benefited thereby. 12 1. 
C. 74 = 21 M. L. J. 889 ; 46 Mad. 574 = 44 M. L. 
J. 202. If a parda lady can be examined in Court 
in her palki. no commission need be issued. 18 
W. R. 230. See also 15 C. 775. But see contra 
86 1 .C. 513 = 1925 M. 905. A purdanashin woman 
cannot claim to be examined on commission as a 
Witness at a place of her own choice. 48 C. 448. 
The mere fact that a woman lost her husband a 
few months ago does not justify the issue of a 
commission, 14 B. 584. Issue of commission to 


Hindu lady recently widowed — Witnesses being 
old as a ground for examination on commission — 
Principles applicable — Erroneous order — Inter- 
ference in revision See (1927) M. W. N 2i8 = A. 
I. R 1927 Mad. 524 (31 Mad. 60 ; 39 C. L. J. 98; 
42 Bom. 136 Rel. on; (1922) M. W. N. 524 Dist). 
In the case of an old man of feeble health the 
Court can order an examination on commission 
at his own house, 85 I. C. 619 = 1925 Cal. 1118. 
A commissioa should issue to examine the head 
of a Mutt who is an ascetic, 28 M. 28, as to a 
religious preceptor see 42 B. 136. A commission 
will not issue for the examination of an infant of 
tender years, 23 B. 626. A commission will not 
be issued for the examination of a plaintiff, on 
his application except under very strong circums- 
tances i Ind. Jur. N. S. 357 ; 57 I. C. 955 = 13 
Bur. L. T. 33. But the case is different when the 
application is made by a defendant. 57 I C 955. 
In the case of a defendant outside jurisdiction 
the Court will not regard the case with the same 
strictness as the case of the plaintiff who has 
instituted his suit in a forum of his choice though 
he resides beyond the jurisdiction of such Court. 
( Rossv . Woodford , (1894) 1 Ch. 38 and New v. 
Burns 64 L. J. Q. B. 104, Ref.); 35 C.L.J. 78=68 
I. C. 9 = 1922 Cal. 42 ; 73 I. C. 923 = 1924 Lah. 
475. Ste also 46 M. L. J. 131. Where the wit- 
ness is the servant of the party applying, it is not 
reasonable to issue a commission. 20 W. R. 253. 

PRACTICE AND PROCEDURE. — Mere incon- 
venience or great distance from the Court to the 
plaintiff’s place of residence, is not a sufficient 
ground. 57 I. C. 955=*- 13 Bur. L. T. 33. Where 
commission is issued to examine a specific witness 
and a witness not named is examined, coart 
would ignore such evidence. 59 I. C. 539 “47 
Cal. 583. There is nothing prohibiting the grant, 
ing of copies of cross interrogatories to the 
opposite party before a commission is issued for 
the examination of a witness and it is reasonable 
that each side should know the questions (be 
other desires to put. 39 I. C. 944 = 10 S. L. R. 
2 10. Commissioner’s report — Objection to, should 
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2. [S. 384.] An order for the issue of a commission for the examination, of a 

witness may be made by the Court either of its own 
Order or commission. motion or on the application, supported by affidavit or 

otherwise, of any party to the suit or of the witness to be examined. 

3. [S. 385.] A commission for the examination of a person who resides within 
the local limits of the jurisdiction of the Court issuing the 
same may be issued to any person whom the Court thinks 
fit to execute it. 

4. [SL 386.3 (x) Any Court may in any suit issue a 
commission for the examination of — 


Where witness resides with- 
in Court’s jurisdiction. 

Persons for whose examina- 
tion commission may issue. 


(а) any person resident beyond the local limits of its jurisdiction ; 

(б) any person who is about to leave such limits before the date on which he 
is required to be examined in Court ; and 

(c) any civil or military officer of the Government who cannot, in the opinion 
of the Court, attend without detriment to the public service. 

(2) Such commission may be issued to any Court, not being a High Court, 
within the local limits of whose jurisdiction such person resides, or to any pleader or 
other person whom the Court issuing the commission may appoint. 

(3) The Court on issuing any commission under this rule shall direct whether 
the commission shall be returned to itself or to any subordinate Court. 

5. [S. 387.] Where any Court to which application is made for the issue • of a 

commission for the examination of a person residing at 

Commission or request to place not within British India is satisfied that the 

examine witness not .within . , . Al _ at ine 

British India. evidence of such person is necessary, the Court may issue 

such commission or a letter of request. 


Court to examine witness 
pursuant to commission. 


6. [S. 388 ] Every Court receiving a commission for 

the examination of any person shall examine him or cause 
him to be examined pursuant thereto. 


be heard by the Court. 14 L. W. 620—68 I. C. 
469. 

APPEAL.— An order refusing to issue a com- 
mission to examine a witness whose personal 
attendance cannot he enforced is a judgment 
within the meaning of S. 15 of the Letters 
Patent, and is appealable, 30 C. 143. But see 
contra 35 M. 1; 3 Rang. 293 = 1925 Rang. 290. 

REVISION. — An order refusing a commission 
cannot be the subject of revision, 9 M. 256. 
Interlocutory order appointing Commissioner is 
not open to Revision, 74 I.C. 812 =1923 Mad, 43. 

0 26 , R. 2 . — Rule 2 does not say that the 
application for commission must be supported by 
the affidavit of the party or of the witness, 
but only savs that the application of a party or 
of a witness, is to be supported by affidavit or 
otherwise. 103 I. C. 141 =A. I. R. 1927 Rang. 
175. 

0. 26, R. 4. SCOPE OF Rule.— This lule is 
exhaustive and provides for all cases in which 
the Legislature intends that a commission should 
issue, 28 M. 28. The issue of a commission to 
examine a witness is a matter of judicial discre- 
tion and will not be granted unless the applica- 
tion is made bona fide. 19 I. C. 643 ; *°3 I- C. 
141 = A. I. R. 1927 Rang. 175. In cases under 
O. 26, R. 4, a distinction has been observed 
between an application by a plaintiff asking for 
a commission to examine himself and an applica- 
tion by a defendant asking for a commission to 
examine himself. 35 C. L. J. 78 **=1922 Cal. 42. 
See also 3 PM. 863 ■» 84 I. C. 993 = 1925 Pat. 


125. Where the defendant is his own sole wit- 
ness and applied for, a commission to have 
himself examined as he was living more than 200 
miles away in a Native State, the application 
should be allowed. 73 I.C. 923 *=1924 Lab. 475 ; 
16 I.C. 750. “It is a very unusual thing to grant 
a second commission and it ought never to be 
allowed except upon substantial grounds 7 
Times Rep. 653. A de bene esse examination of 
a witpess about to leave the jurisdiction of the 
Court fciust be taken by the Court, unless the 
parties consent to the evidence being taken on 
commission, 5 B.L. K. 252. A commissioner for 
the examination of witness is entitled to note his 
observation as to the demeanour of the witnesses 
examined by him. 48 I C. 561 =28 C. L. J. 306. 
Report of a commissioner appointed by an Assis- 
tant Collector in a suit for profits under S. 164 of 
the Agra Tenancy Act, cannot te admitted in 
evidence. 39 All. 694 = 42 I. C. 720. A Court 
of appeal should exercise great caution when 
invited to interfere with an order of the trial 
Court made with jurisdiction in the exercise of 
its discretion as to granting a commission « 
C. L. J. 78 = 1922 Cal. 42. * 

0 . 26 , R, &. — The costs of a commission to 
England should be taxed on ihe same scale and 
principle as would be adopted in England, 15 B. 
209. 

0 . 26 , R. 6.— A party who has not joined in a 
commission is entitled to cross-examine the 
witnesses who are examined under it, 14 W R 
O. C. 17. 
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Return of corn mission with 
depositions of witnesses. 


[S. 389.] Where a commission has been duly executed, it shall be returned, 
together with the evidence taken under it, to the Court 
from which it was issued, unless the order for issuing the 
commission has otherwise directed, in which case the com- 
mission shall be returned in terms of such order ; and the commission and the return 
thereto and the evidence taken under it shall (subject to the provisions of the next 
following rule) form part of the record of the suit. 

8. [S. 390.] Evidence taken under a commission 

re^inevidence 11008 ^ not rea< * as ev ^ ence * n su ^ without the con- 

*eat* m evu enus. sent 0 f the party against whom the same is offered, unless — 

(a) the person who gave the evidence is beyond the jurisdiction of the Court, 
or dead or unable from sickness or infirmity to attend to be personally examined, or 
exempted from personal appearance in Court, or is a civil or military offier of the 
Government who cannot, in the opinion of the Court, attend without detriment to the 
public service, or 

(b) the Court in its discretion dispenses with the proof of any of the circum- 
stances mentioned in clause (a), and authorizes the evidence of any person being read 
as evidence in the suit, notwithstanding proof that the cause for taking such evidence 
by commission has ceased at the time of reading the same. 

Commissions for Local Investigations . 

[S. 392 ] In any suit in which the Court deems a local investigation to be re- 
quisite or proper for the purpose of elucidating any matter 
is dispute, or of ascertaining the market- value of any 
property, or the amount of any mesne profits or damages 


9. 


Commissions to 
local investigations. 


make 


0 . 26 , R. 8. — When a defendant examines a 
witness on commission and the commission is 
returned to the Court, the plaintiff in opening his 
case is entitled to treat the evidence as part of the 
record, without treating it as his own evidence, 

2 6 C. 59^ That the evidence was given in the 
absence of the other side is not enough to make 
the deposition of a witness taken on commission 
inadmissible, io W.R. 236. A Court may refuse 
to hear read in evidence the deposition of a 
defendant taken on commission, where, there is 
no evidence to prove that the defendant was 
unable to attend personally at the time of the 
trial. 22 W. R, 331. Evidence taken on commis- 
sion, until tendered and admitted as evidence in 
the suit, cannot be made use of by either party. 
30 Cal. 999 (1003) ; 9 C. *W. N. 794. On this 
point see also A. I. R. 1926 Sind 14 • 44 C. L. 
J. 288*= A. I. R. 1927 Cal. 43 ; 32 C. W. N. 128 ; 
A. I. R. 1927 Cal. 43. 

0 . 26 , E. 9 . Application of rule.— The 
rule applies to proceedings under S. 15S of the 
Ben. Ten. Act, 17 C. 277. There is no error of 
law when a Judge does not direct a local investi- 
gation of his own motion, in a case where he is 
not moved to do so by the parties. B. L. R, Sup. 
Vol. 358. It is within the discretion of the Court 
to order or refuse a local inquiry, 12 W. C. 76. 
Application for local investigation by Court on 
the day set down for trial would not be granted 
13 I. C. 194. The local investigation presupposes 
the existence on record of independent evidence 
which requires to be elucidated,' 16 M. 350. The 
rule does not authorize the Court to delegate to a 
Commissioner the trial of any material issue 
which it is bound to try, 16 M. 350. The object 
of local investigation is to obtain evidence which 
iptom its peculiar nature can only be obtained on 
The spot, 2 N. W. P 196. A commission for 


local investigation cannot be issued after the 
evidence is closed and the case is ready for 
judgment. 51 I. C. 399. Where a party to a 
local investigation goes on with the trial he 
cannot at the last moment ask for giving fresh 
evidence against report of such investigation. 

16 I. C. 39. 

WHO CAN BE APPOINTED.— A Judge from 
whose decision an appeal is pending, is a most 
unsuitable person to make a local investigation. 

17 W. R.300. A Judge may make a local 
inspection in person at his discretion. Under the 
present Code, a Judge may issue a commission in 
any case where he deems it fit to do so, irrespec- 
tive of his own convenience. [39 Mad. 501 Cons.; 
31 Bom. 38 (P. C.) Expl.] 44 Mad. 640 = 40 
M. L. J. 554. The District Judge can appoint a 
Munsiff to be Commissioner. 11 C. L. R. 533. 
For instance of improper appointments ; see 
6 W. R. 81. 

OBJECTIONS TO REPORT.— Parties are entitled 
to object to the Commissioner's report and prove 
their objection by examining the Commissioner or 
other witness. 42 I. C. 221 = 164 P. W. R. 1917 ; 
38 I. C. 491 J 19 C. L. J. 87 * iS C. W. N. 697 ; 
72 P. L. R. 1914 = 22 I. C. 526. It is within the 
discretion of a Judge to accept the report of a 
Commissioner. 47 I. C. 650 = 28 C. L. J. 203. 
A defendant who does not appear before a Com- 
missioner cannot ordinarily object to his report. 
60 I. C. 434. Court has a discretion to permit or 
refuse a partly to examine the Commissioner. 
47 I. C. 6so = 28C. L. J. 203. Objections to the 
report of a Commissioner cannot be raised for 
the first time in Second Appeal. 27 I. C. 598 = 
70 P. L. R. 1915. 

Superseding Commissioner.— a Local 
Commissioner appointed by consent of parties 
cannot be superseded simply on the ground that 
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or annual net profits, the Court may issue a commission to such person as it thinks fit 
•directing him to make such investigation and to report thereon to the Court : 

Provided that, where the Local Government has made rules as to the persons to 
whom such commission shall be issued, the Court shall be bound by such rules. 

10. [S. 393.] (i) The Commissioner, after such local inspection as he deems 

necessary and after reducing to writing the evidence taken 
Procedure of Commissioner. by sba u return feUC h evidence, together with his 

report in writing signed by him to the Court. 

(2) The report of the Commissioner and the evidence taken by him (but not 

the evidence without the report) shall be evidence in the 
Report and depositions to be ^ anc j sba jj f Q t f re cord ; but the Court or, 

with the permission of the Court, any of the parties to the 
suit may examine the Commissioner personally in open Court touching any of the 

matters referred to him or mentioned in his report, or as to 

Commissioner may be exa- re p 0r t or as t0 the manner in which he has made the 
mined in peison. . \ 

investigation. 

(3) Where the Court is for any reason dissatisfied with the proceedings of the 
Commissioner, it may direct such further inquiry to be made as it shall think fit. 


examine or 


Commissions to Examine Accounts . 

[S. 394 ] In any suit in which an examination or adjustment of accounts is 
necessary, the Court may issue a commission to such 
person as it thinks fit directing him to make such examin- 
ation or adjustment. 

[s.395.] (1) The Court shall furnish the Commissioner with such part of 

the proceedings and such instructions as appear necessary. 
Court to give Commissioner an( j tbe instructions shall distinctly specify whether the 

Commissioner is merely to transmit the proceedings which 


11 . 


Commission to 
adjust account. 


12. 


■necessary instructions. 


he is incompetent to go into the accounts, being 
ignonnt of the language. 27 I. C. 598 = 70 P. L. 
R. 1915. 

SECOND Enquiry.- When an inquiry is 
being carried on, a second inquiry should not be 
ordered without setting aside the first. 23 W. R. 
93. Where the result of a local investigation is 
unsatisfactory the Court is not bound to order 
another inquiry. It can decide the case on the 
evidence. 50 I. C. 301 (23 C. L J. 600, dist.). 
When a judge has ordered, his successor should 
not interfere with the order but should carry it 
out. 1 W. R. 102. The appellate court should 
not order local investigation where the parties 
refused to have one, in the lower Court. 12 C. 45 

0 . 26 , R. 10 . [N.B .— See also under R. 9.] A 

commission issued to an Amin to hold local 
investigation is not a process within the meaning 
of cl. (1) of S. 20 of the Coun Fees Act. 17 C. 
281. When a commissioner is appointed to pre- 
pare a map of a locality, statements of the village 
officers made to him with regard to the right in 
suit are admissible in evidence. 24 B. 43. Com- 
missioner for ascertainment of mesne profits may 
rely on local inspection but must record witnesses 
-evidence. 4 7 M. 800 = 1925 M. 145 - 48 M. L. J. 
89 ; 92 I. C. 1 33 == A, I. R. 1925 Mad. 145. The 
-evidence taken should only be with reference 
to points for the determination of which local 
inspection is required. 9 W. R. 83. See also 
17 W. R. 282. A Commissioner should give to 
the parties notice of the time when the local in- 
vestigation is to be held. 12 M. 139 ; 17 W. R. 
230. See R. 18. Commissioner’s report is only 
evidence and not binding on the court — If 
report is not satisfactory court can order another 
commission. 7 Pat. L. T. 795 “9^ I. C. 327 


= A. I. R, 1926 P. 462. Decree based on incom- 
plete report of Commissioner can be set aside. 
104 I. C. 369 = 9 Lah. L. J. 339. The report of 
a Commissoner in a previous suit is not admissi- 
ble in evidence in a subsequent suit, unless its 
accuracy be proved. 12 C. L. R. 50. The report 
cannot be rejected in case the Commissioner’s 
remuneration has not been paid. 17 C 281 ; and 
his evidence only on the point to which the com- 
mission refers. 14 W. R. 493 ; 24 W. R. 208. 
After receipt of the ieport, a day should be fixed 
for hearing objections, and notice given to the 
parties, 21 W. R. 2. The time fixed for the re- 
turn of the commission can be extended. 9 B. 
25°. 

APPEAL. — No appeal will lie from an order 
directing a local investigation. 7 W\ R. 425. See 
also 12 W. R. 76. 

0 . 26 , R. 11 .— [N. B. — See also under R. 9.] As 
regards the procedure to be adopted in taking 
accounts, see 7 C. 654 ; see also 6 C. 754 ; 14 C. 
147 * 925 Sind 265 ; 87 I. C. 764 ; A. I. R. 1926 

Cal. 349 ; 91 I. C. 766 = A. I. R. 1925 Sind 265. 
Commissioner is to determine only the quantum 
and not the factum of liability of an agent. 52 
Cal. 766= 1925 Cal. 1069. Court cannot delegate 
all its powers and functions in the matter of 
taking evidence and determining issues to a Com- 
missioner. 89 I. C. 333 ; see also 89 I. C. 343 = 
1925 Pat. 576. Decree based on incomplete report 
of Commissioner can be set aside. 104 I. C. 369 
= 9 Lah. L. J. 339. The remuneration of a Com- 
missioner appointed to examine accounts should, 
as a rule, be a definite amount, and not a monthly 
allowance. 3 M. 259. 

0 26 , R. 12 . [N. B. — See also under R. 9.] 

Although the Commissioner’s report should have 
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he may hold on the inquiry, or also to report his own opinion on the point referred for 
his examination. 

Proceedings and report to be (*) The proceedings and report (if any) of the 

evidence. Commissioner shall be evidence in the suit, but where 

Court may direct further the Court has reason to be dissatisfied with them, it may 
mquiry * direct such further inquiry as it shall think fit. 

Commissions to make Partitions . 

13. [S. 396, para. 1] Where a preliminary decree for partition has been passed, 

the Court may, in any case not provided for by section 54, 

Commission to make parti- [ ssxie a commission to such person as it thinks fit to 
tion of immoveable property. . - .... 

make the partition or separation according to the rights 

as declared in such decree. 

14. [S. 396. paras. 2 & 3 ] (i) The Commissioner shall, after such inquiry as 

may be necessary, divide the property into as many 
Procedure of Commissioner. s {j ares as ma y b e directed by the order under which the 

commission was issued, and shall allot such shares to the parties, and may, if autho- 
rized thereto by the said order, award sums to be paid for the purpose of equalizing 
the value of the shares. 

(2) The Commissioner shall then prepare and sign a report or the Commissioners 
(where the commission was issued to more than one person and they cannot agree)' 
shall prepare and sign separate reports appointing the share of each party and distin- 
guishing each share (if so directed by the said order) by metes and bounds. Such 
report or reports shall be annexed to the commission and transmitted to the Court ; 
and the Court, after hearing any objections which the parties may make to the report 
or reports, shall confirm, vary or set aside the same. 

(3) Where the Court confirms or varies the report or reports it shall pass a decree 
in accordance with the same as confirmed or varied ; but where the Court sets aside 
the report or reports it shall either issue a new commission or make such other order 
as it shall think fit. 


very great weight attached to it, it is not abso- 
lutely binding. 6 M. H. C. R. 36 ; see also 6 M. 
H. C. R. A. C. 149 and L. R. 1 I. A. 346 ; 72 P. 
L. R. 1914 = 22 I. C.526. (Suit for dissolution 
of partnership). As to what the Commissioner’s 
report should contain, see 3 B. 161. When a 
Commissioner makes a report, the Court of first 
instance and the Court of Appeal should consider 
it before accepting a decree in accordance with 
it. 5 C. W. N. 692. 

0 . 26 , R. 13 . — The intention of the rule is that, 
upon the first hearing the Court shall determine 
whether the plaintiff is entitled to a partition, 
and shall ascertain who the several persons 
interested in the property are. 7 C. 318. See also 
18 M.L.T. 145 = 2 L. W. 603. Proceedings taken 
under this rule are proceedings in the suit itself,- 
and not proceedings in execution of a decree. 22 
Cal. at p. 432 ; 52 I. C. 614. The Court has no 
power under this rule to order its Amin to cause 
a wall to be built separating portipns of property 
of which partition has been decreed. 19 A. 194. 
The word ‘ ‘person” has been used in the singular 
to, meet the rulings in 29 A. 235 (F. B.) ; 6 Boro. 
L, It 586. Poweis of Commissioner appointed 
to make a partition — Difference between commis- 
sioner and arbitrator. A. I. R. 1927 Pat. 135 ; 
1926 P. H. C. C. 161 =95 I. C. 321 =7 Pat. L. T, 
739 - 

Appeal. — N o appeal lies from an order 
appointing a Commissioner. 16 M. L. J. 3 i. 


0 . 28 , R. 14 . SCOPE. — Application for partition 
by compromise is not application for execution. 
2 L. W. 693 = 30 I C. 380. A casting of lots for 
the purpose of allotting shares to the parties is 
not opposed to O. 26, K. 14 ; 29 I. C. 245 = 2 L. 
W. 430. The most equitable way by which pro- 
perties could be assigned to co parceners will be 
to draw lots after dividing the properties with 
reference to the number of shares. 29 l . C. 245 
= 2 L. W. 430. A Commissioner cannot prepaie 
a number of schemes and ask the Court to accept 
one. 6 Bom. L. R. 586. Commissioner, allotment 
by — Approved by order of Court — Effect 14 
M. L. T. 157 = 20 I. C. 908. Objections are 
entertainable to the report of the Commissioner 
under R. 14. 25 I. C. 277. In dealing with the 
objections to the report of a Commissioner am 
Appellate Court has the same power as the 
Original Court. 56 I. C. 972 =12 Bur. L. T. 228. 
A party cannot be heard in the Appellate Court 
unless he had filed his objections in the Original 
Court, 56 I. C. 972 = 12 Bur. L. T. 228. 

APPEAL.— An application under this rule for 
the appointment of a Commissioner, is not a 
matter coming within the scope of S. 47 and 
appeal lies from an order made on it. 17 M.L.J. 
144. But no appeal lies against an order of 
court confirming or varying a report of a Commis- 
sioner made in a partition suit under C. P. C., 
R. 14 (3). 91 I.C. 3i7«A.I.R. 1926 Oudu 
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General Provisions . 


15. [S. 397.] Before issuing any commission under this Order, the Court may 

order such sum (if any) as it thinks reasonable for the ex- 
Expenses of commission to p enses 0 f the commission to be, within a time to be fixed r 
be paid into Court. pa id j n t 0 Court by the party at whose instance or for 

whose benefit the commission is issued. 

[Madras.] Re-number the existing R. 15 in O. XXVI as R. 15 (1) and insert the following 
as Sub-R. (2) : — 

( 2 ) Before executing and returning any commission issued by foreign courts under the 
provisions of S. 78, the court or the Commissioner required to execute the commission may levy such 
fee as the High Court may from time to time prescribe in this behalf in addition to the fees pres- 
cribed for the issue of summons to witnesses and for expenses of such witnesses under R. 2 of 
O. XVI. 

16. [S. 398 ] Any Commissioner appointed under 

Powers of Commissioners. this Order may, unless otherwise directed by the order of 


appointment, — 

(а) examine the parties themselves and any witness whom they or any of them 
may produce, and any other person whom the Commissioner thinks proper to call upon- 
to give evidence in the matter referred to him ; 

(б) call for and examine documents and other things relevant to the subject of 


inquiry ; 

(c) at any reasonable time enter upon or into any land or building mentioned 1 
in the order. 

17 . [S. 399 ] (1) The provisions of this Code relating to the summoning, atten- 

dance and examination of witnesses, and to the remunera- 
Attendance and examina- t ; on ^ an( j p ena ities to be imposed upon, witnesses, shall 

ti !ssione| 1,neSSeS bef ° re C ° m apply to persons required to give evidence or to produce 
misM.niei documents under this Order whether the commission in 

execution of which they are so required has been issued by a Court situate within or 
by a Court situate beyond the limits of British India, and for the purposes of this rule 
the Commissioner shall be deemed to be a Civil Court. 

(2) A Commissioner may apply to any Court (not being a High Court) within 
the local limits of whose jurisdiction a witness resides for the issue of any process 


0 . 26 . R. 15 .— Court has got power to impose 
any terms that it chooses as condition precedent 
to granting prayer for local imvestigation. 104 
I. C. 814 = A. I. R. 1927 Cal. 907. 

COMMISSIONER’S FEES.— Under O. 26, R. 15, 
the Court has to order the parties to make the 
deposits for the necessary remuneration of the 
Commisssoners and as it has to be entered in the 
decree, it is necessary to determine the fee of the 
Commissioner before the final disposal of the 
case. 57 I. C. 291-1 P. L. T. 170. There must 
be some confidence reposed in the Commissioners, 
who are pleaders and officers of the Court and 
their report. 47 I. C. 291 — 1 P. L. T. 171. I s 
not proper that the Commissioner should be left 
to realise his fees by execution. 9 I. C. 3 * 3 “ 
15 C. W. N. 221. The proper course is to call on 
the Plaintiff to deposit the full amount in Court 
and refuse to draw up the decree before the sum 
is so deposited. 9 I. C. 313*^15 C. W. N. 221, 
of the defendant, also is liable to pay a share, 
the plaintiff ought to be made to deposit it in 
Court and su*h sum ought to be allowed to the 
plaintiff in the decree. ( Ibid .) The Court will not 
order the costs of a Commission to examine a 
defendant who is a parda lady, to be paid by 
her. 5 C. 866 ; 10 C. W. N. 234. 

SUIT.*— A Commissioner can sue for the 
recovery of his remuneration. 4 M. 399 ; but 


cannot seek to recover it by way of execution. 
10 M. L. J. 241. Where money is not deposited 
in court, an order passed on the Commissioner’s 
application directing payment to him is covered 
by S. 36 and is a decree under S. 47. 52 Cal. 

269-1925 Cal. 57. 

EXECUTION. — The order of a Court directing 
the parties to a partition suit to deposit the 
Amin’s fees is not capable of execution. 21 I.C. 
191. See also 9 I.C. 313 — 15 C W.N. 221. The 
Dt. Judge has no power to disallow a portion of 
the remuneration claimed by a Commissioner for 
local investigation in connection with a suit pend- 
ing in the Court of the Subordinate Judge. 44 I. 
C. 496 = 23 C, W. N. 295. On this rule See also 
3 M. 259 ; 17 C, 281 and 15 B. 209. 

0 . 26 , R. 16 . — An Amin appointed to hold a 
local investigation has power to examine witnes- 
ses relative to the matter he has to inquire into 
1 B. L. R. (S.NJ 2. The Commissioner cannot 
deal with the case as if he is the Judge or arbi- 
trator. If the report does not show what the 
accounts are, it is waste paper — 6 C. L. J. 105. 
Where statements recorded on commission were 
not read over to the witness they are admissible 
in evidence and it is open to the Court to grant 
sanction for perjury in respect of such statements. 
74 I. C. 445 * 19*3 Oudh 1 19. 

0. 26, R. 17.— 23 Cal, 404. 
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which he may find it necessary to issue to or against such witness, and such Court 
may, in its discretion, issue such process as it considers reasonable and proper 

18. [S.400J (i) Where a commission is issued under this Order, the Court 

shall direct that the parties to the suit shall appear before 
the Commissioner in person or by their agents or 
pleaders. 


Parties to appear 
-Commissioner. 


before 


( 2 ) Where all or any of the parties do not so appear, the Commissioner may 
proceed in their absence. 

[Allahabad and Oudh.] In O. XXVI, R, 18, sub-rule (i) after the words “ by their 
agents or pleaders,” add " and shall direct the party applying for examination of the witness, or in 
its discretion any other party to the suit, to supply the commissioner with a copy of the pleadings 
and issues.” 


[Rangoon.] The following shall be substituted for O. XXVI, R. 18, sub-rule i 

“ When a commission is issued under this order, the parties to the suit shall appear before 
the Commissioner in person or by their agents or pleaders, unless otherwise directed by the Court, 
-within fifteen days.” 

The following shall be added as rules 19 to 26 of O. XXVI respectively 
Fees to Commissioners for Local Investigation and Commissioners for partition or to 
take accounts or for the examination of witnesses. 

19. Civil Courts in issuing commissions will be guided by the provisions of Rule 15, and sub- 
ject to the provisions of Rule 2 3 will exercise their own judgment in fixing a reasonable sum for the 
•expenses of the commission. 

20. Under Government of India Resolution in the Home Department (Judicial No. 101101, 
dated the 21st July, 1875) Judicial Officers are prohibited from accepting any remuneration for exe- 
cuting commissions issued by Courts of other provinces. 

21. It is to be understood that no part of the fee sent for the execution of a commission is to 
be accepted, either personally or on behalf of Government. The execution of a commission is an 
official duty which Judicial Officers are bound to perform when called upon, and is not work under- 
taken for a private body. 

22. In all cases the unexpended balance, which remains after all charges have been deducted, 
should be returned to the Court issuing the commission. 

23. The following fees are to be allowed to Commissioners of Partition or to take accounts 
or for the examination of witnesses namely : — 

Commissioners’ fees for every effective meeting shall not exceed three gold mohurs for the 
first two hours and one gold mohur for each succeeding hour. 

Fees to Commissioners for administering an oath or solemn affirmation to a declarant of an affidavit . 

24. When under the orders of a Court in the town of Rangoon, of a Divisional Court, or of 
a District Court an oath or solemn affirmation is administerted to a declarant of an affidavit at his 
request elsewhere than at the Court, a fee of Rs. 16 shall be paid by the said declarant : Provided 
that— 


( a ) the administration of the oath or of solemn affirmation elsewhere than in Court shall be 
authorized by the Court by order in writing ; 

(b) if more than one affidavit is taken at the same time and place, the fee shall be Rs. 8 for 
•each affidavit after the first ; 

(c) in no case shall the fees for taking any number of affidavits at the same time and place 
exceed Rs. 80 ; 


( d ) in pauper suits and appeals, when the affidavit of a pauper is taken, no fee shall be 
charged. 

25. Affidavits taken under rule 24 shall be taken out of Court hours. The fees shall be re 
tained by the Commissioner for administering the oath or solemn affirmation. 

26. No fee shall be charged for the administration of an oath under the order of any Court 
•other than those specified in Rule 24. 

[Madras.] After 0. XXVI, read the following order as 0. XXVI-A : — 

XXVI A 


" 1. The Court may In any suit issue a commission to such person as it thinks fit to translate 
accounts and other documents which are not in the language of the Court. 

2. The report of the Commissioner shall be evidence in the suit and shall form part of the 
record. 

3. Before issuing any commission under this order the Court may order such sum (if any) as 
it thinks reasonable for the expenses of the commission to be within a time to be fixed, paid into 
Court by the party at whose instance or for whose benefit the commission is issued. 


0. 26, R. 18.— A party refusing to appear take any objection to his report 6 W. R. 130. 
before ad Amin is not at liberty afterwards to 
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ORDER XXVII. 


Suits by or against the Government or Public Officers in 

THEIR OFFICIAL CAPACITV. 


Persons authorized 
for Government. 


to act 


1 . In any suit by or against the Secretary of State for India in Council, the 

. plaint or written statement shall be signed by such person 

ment tS by ° F agalnst Govern * as the Government may, by general or special order, ap- 
point in this behalf, and shall be verified by any person 
whom the Government may so appoint and who is acquainted with the facts of the 
-case. 

2. [S. 417 ] Persons being ex-officio or otherwise authorised to act for the 
Government in respect of any judicial proceeding shall be 
deemed to be the recognized agents by whom appearances, 
acts and applications under this Code may be made or 

done on behalf of the Government. 

3. [S. 418.] In suits by or against the Secretary of State for India in Council, 

instead of inserting in the plaint the name and descrip- 
GoveVnment SUitS by or against tion and place of residence of the plaintiff or defendant 
L ° it shall be sufficient to insert the words “ The Secretary 

•of State for India in Council.” 

4. [S. 419 ] The Government pleader in any Court, or such other person as the 

Local Government may for any Court appoint in this be- 
Agent for Government to s ha.ll be the agent of the Government for the pur- 

pose of receiving process against the Secretary of State 
lor India in Council issued by such Court. 

5. [S 420 ] The Court, in fixing the day for the Secretary of State for India in 

Council to answer to the plaint, shall allow a reasonable 
F ru 6 7 8 >? f ?r forappea * rance time for the necessary communication with the Govern- 

ment through the proper channel, and for the issue of 
instructions to the Government pleader to appear and answer on behalf of the said 
Secretary of State for India in Council or the Government, and may extend the time 
at its discretion. 


[Madras,] For O. XXVII, R. 5 substitute the following rule : — 

The Court in fixing the day for the Secretary of State for India in Council to answer the plaint 
shall allow not less than three months’ time from the date of summons for the necessary communi- 
cation with the Government through the proper channel and for the issue of instructions to the 
Government Pleader to appear and answer on behalf of the said Secretary of State for India in 
Council or the Government and may extend the time at its discretion. 

6. [S. 421.] The Court may also, in any case in 

Attendance of person able w hi c h the Government pleader is not accompanied by any 

vto answer to questions relating . . * 0 / 

to suit against Government. person on the part of the Secretary of State for India m 

Council, who may be able to answer any material questions 
irelating to the suit, direct the attendance of such a person. 

7. [S. 423.] (1) Where the defendant is a public officer and, on receiving the 

summons, considers it proper to make a reference to the 
Extension of time to enable Government before answering the plaint, he may apply to 
ipublic officer to make refer- . ^ . . . , A . X \ . 

ence to Government. the Court to grant such extension of the time fixed m 

the summons as may be necessary to enable him to make 
-such reference and to receive orders thereon through the proper channel. 

(2) Upon such application the Court shall extend the time for so long as 
appears to it to be necessary. 


0 . 27 , E. 2. — In a Government appeal the 
vakalat was signed by the Personal Assistant to 
the Collector on behalf of the latter. It appear- 
ed from the Government notification that the 
{Personal Assistant and the Collector had been 


authorised to sign vakalats in such suits. Held> 
that the vakalat was not in proper form but that 
it could be altered after the appeal has been 
disposed of. 105 I. C. 84 **39 M. L. T. 112, 
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8. [S. 426.] (i) Where the Government undertakes the defence of a suit 

„ . . against a public officer, the Government pleader, upon 

pu bfic* officer/" SUi 8 3gam being furnished with authority to appear and answer the 

plaint, shall apply to the Court, and upon such applica- 
tion the Court shall cause a note of his authority to be entered in the register of civil, 
suits. 


[S 427 ] (a) Where no application under sub-rule (i) is made by the Govern- 

ment pleader on or before the day fixed in the notice for the defendant to appear and 
answer, the case shall proceed as in a suit between private parties : 

Provided that the defendant shall not be liable to arrest, nor his property to 
attachment, otherwise than in execution of a decree. 

* [Allahabad.] Add the following as ftule q : — * 

“ 9 . In every case in which the Government pleader appears for the Government as a party on 
its own account, or for the Government as undertaking, under the provisions of rule 8 ( i ), the defence 
of a suit against an officer cf the Government, he shall, in lieu of a vakalatnama, file a memorandum, 
on unstamped paper signed by him and stating on whose behalf he appears. Such memorandum 
shall be. as nearly as may be, in the terms of the following form : 

Title of the suit, etc. 

I, A. B., Government Pleader, appear on behalf of the Secretary of State for India in Council; 
(or the Government of the United Provinces, or as the case may be,) Respondent (^or etc.), in the 
suit ; or, cn behalf of the Government [which, under O. XXVII, K. 8 (i) of Act (V of 1908), has- 
under-taken the defence of the suit] respondent (or, etc.), in suit. ” 


ORDER XXVIII. 


Officers or 
cannot obtain leave may 
authorize any person to sue or 
defend for them. 


Suits by or against Military men [or airmen]. i 
soldiers who 1. CS. 465.3 ( 1 ) Where any officer [soldier or airman 


suit in person, 


actually serving the Government in a military [or air force 
capacity is a party to a suit, and cannot obtain leave of 
absence for the purpose of prosecuting or defending the 
he may authorize any person to sue or defend in his stead. 


(2) The authority shall be in writing and shall be signed by the officer [soldier 
or airman] in the presence of (a) his commanding officer, or the next subordinate 
officer, if the party is himself the Commanding officer, or ( b ) where the officer, soldier 
[or airmanl is serving in military [or air force]* staff employment, the head or other 
superior officer of the office in which he is employed. Such Commanding or other 
officer shall countersign the authority, which shall be filed in Court. 

(3) When so filed the countersignature shall be sufficient proof that the 
authority, was duly executed , and that the officer or soldier [or airman] 1 by whom it 
was granted could not obtain leave of absence for the purpose of prosecuting or 
defending the suit in person. 

v Explanation . — In this Order the expression “ Commanding Officer ” means 
the officer in actual command for the time being of any regiment, corps, detachment or 
depot to which the officer, soldier [or airman] 1 belongs. 


2. [S. 466.] Any person authorized by an officer [soldier or airman] 1 to pro- 

secute or defend a suit in his stead may prosecute or 
Person s° autiomed maj defend it in person in the same manner as the officer, 
pfeader” 0n J P [soldier or airman] 1 could do if present ; or he may 

appoint a pleader to prosecute or defend the suit on behalf, 
of such officer [soldier or airman] 1 . 


Service on person so autho- 
rized, or on his pleader, to be 
good service. 

the party in person. 


3 [S. 467.] Processes served upon any person 

authorized by an officer [soldier or airman] 1 under rule 1 
or upon any pleader appointed as aforesaid by such per- 
son shall be as effectual as if they had been served on 


0 . 28 * B. 1 . — The written authority must be 
filed in the suit— 6 Bom. H. C. 20. 


1 Inserted by Act X of 1927. 
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ORDER XXIX. 


Suits bv or against Corporations. 

1. [S. 435.] In suits by or against a corporation, any pleading may be signed 

0 , , . , . _ and verified on behalf of the corporation by the secretary 

of pleading 011 a ° V6n catlon or by any director or other principal officer of the corpora- 
tion who is able to depose to the facts of the case. 

[Madras.] Insert the following as Rule i-A of O. XXIX : — 

1 -A. “ In suits against a Local Authority the Court in fixing the day for the defendant to 
appear and answer shall allow not less than two months’ time between the date of summons and 
the date for appearance.” 

. . 2. [S. 436 ] Subject to any statutory provision re- 

ervice on corporation. gulating service of process, where the suit is against a 

corporation, the summons may be served — 


(<7) on the secretary, or on any director, or other principal officer of the corpo- 
ration, or 

( 6 ) by leaving it or sending it by post addressed to the corporation at the 
registered office, or if there is no registered office, then at the place where the corpo- 
ration carries on business. ‘ 


Tower to require personal 
attendance of officer of cor- 
poration. 

relating to the suit. 


3. [S. 436, last para ] The Court may, at any stage 
of the suit, require the personal appearance of the secre- 
tary or of any director, or other principal officer of the 
corporation who may be able to answer material questions 


ORDER XXX. 

Suits by or Against firms and persons carrying on business in 

NAMES OTHER THAN THEIR C fWN. 


1 . (1) A*ny two or more persons claiming or being liable as partners and carrying 

on business in British India may sue or be sued in the 
name of the firm (if any) of which such persons were 
partners at the time of the accruing of the cause of action, 


Suing of partners in name of 
firm. 


0 . 29 , R. 1 . Scope of rule — o. 29, R. 1 
requires that a suit against companies should be 
framed, so as to describe them by the proper 
names, 43 Cal. 44 r —22 C. L. J. 241 ; 22 I. C. 
674 =20 C. L. J. 39. See also 49 Cal. 524 ; 25 
Bom. L. R. 1081 = 1924 Bom. 155. Suit against 
unregistered body — All members must be implea- 
ded. 47 All, 342 = 23 A L. J. 37. 

“ CORPORATION ”. — The term “Corporation” 
is used with reference ro S. 41, Companies Act. 
12 C. 41. The corporation contemplated by this 
rule is a corporation as known to English law, 
that is, a corporation created With the express 
consent of the Sovereign, or of such antiquity 
that the consent of the Sovereign may be pre 
8umed. 20 A. 167. A Corporation duly created 
according to the law of one State may sue and 
be sued in its corporate name in the Courts of 
other states. 30 C. 103. The Cantonment Com- 
mittee of Poona is a body corporate. 14 B. 286. 

Railway COMPANY. — Suit against Railway 
company in the name of agent, if proper. See 
90 1 . C. 680=7 Pat. L. T. 57=5 Pat. 128 = A. 1 . 
R. 1926’ Pat. 40. Form of suit against Railway 
Company. 64 I. C. 125 = 2 Pat. L. T. 679 ; 52 
C. 783 = 29 C. W. N, 614 = 1925 Cal. 716. 

WHO CAN SUE OR VERIFY PLEADINGS,— 
Permission to enable a principal officer of a cor- 
poration to verify a plaint or written statement is 


not necessary. 22 C. 268. In a suir bv corpora- 
tion a plaint signed by principal officer, who is 
also an Am-Mukhtear is good. 22 I. C. 674 = 20 
C. L. J. 39. See also 100 I. C 450. An attorney 
appointed by the company has no power never a 
plaint on behalf of the company. 100 I. C. 450. 
The rule does not require a principal officer to 
verify from actual personal knowledge. He 
may do so on his information and belief. 9 C. 
W. N. 608. The secretary of a non-proprietary 
club cannot sue in his own name for goods sup- 
plied to a member. 14 M. 362 ; see also 6 A. 284. 

Unregistered Society.— ah members must 
be made parties. 103 I. C. 45. 

PAUPER SUIT. — It is open to a company in 
liquidation to sue in forma pauperis through its 
liquidator. 41 Mad. 624=34 M. L. J. 421. 

practice and Procedure.— A plaintiff is 
bound to serve notices after amendment of the 
plaint has been made and the suit properly con- 
stituted. 43 Cal. 441 =22 C. L. J. 241. 

G. 80 , R. l. Scope of.— 87 I. C. 992 = 1925 
Sind 298 ; 8 Lah. 1 = A. I. R. 1927 Lah. 115. 
One person carrying on business in the name of 
a firm cannot sue in the name of the firm. 25 I. 
C. 131 = 12 A. L. J. 1020. Suitagainst firm and 
partner personally-procedure. 27 Bom. L. R, 
998 = 1925 Bom. 494. A firm must consist of two 
or more persons and one partner can sign and 
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and any party to a suit may in such case apply to the Court for a statement of the 
names and addresses of the persons who were, at the time of the accruing of the 
pause of action, partners in such firm, to, be furnished and verified in such manner as 
the Court may direct. 

(2) Where persons sue or are sued as partners in the name of their firm under 
sub-rule (1), it shall, in the case of any pleading or other document required by or 
under this Code to be signed, verified or certified by the plaintiff or the defendant, 
suffice such pleading or other document is signed, verified or certified by any one of 
such persons. 

[Punjab.] To R. 1 of O. XXX the following explanation shall be added : — 

“ Explanation .- This rule applies to a joint Hindu family trading in partnership.” 

2. (1) Where a suit is instituted by partners in the name of their firm, the 

plaintiffs or their pleader shall, on demand in writing by 
nami Cl ° SUre ° f partners or on behalf of any defendant, forthwith declare in writing 

the names and places of residence of all the persons con- 
stituting the firm on whose behalf the suit is instituted. 

(2) Where the plaintiffs or their pleader fail to comply with any demand made 
under sub-rule (1), all proceedings in the suit may, upon an application for that pur- 
pose, be staved upon such terms as the Court may direct, 

(3) Where the names of the partners are declared in the manner referred to in 
sub-rule (1), the suit shall proceed in the same manner, and the same consequences ii* 
all respects shall follow, as if they had been named as plaintiffs in the plaint : 

Provided that all the proceedings shall nevertheless continue in the name of the 

firm. 

3 . Where persons are sued as partners in the name 
ervlce * of their firm, the summons shall be served either — 


verify the plaint in a suit by the' firm. 25 I. C. 
131 =12 A. L. J. 1020. The mere recital of the 
firm’s “ vilasam ” before the name of the agent of 
the firm who is the plaintiff, does not suffice to 
make the suit one by the firm, 17 M. L. J. 116. 
The firm’s name is a mere expression and not a 
legal entity. 49 Cal. 524 = 1922 Cal. 408; 25 Bom. 
L. 1 <. 1081 = 1924 Bom. 155. Firm carrying on 
business in different places — Identity, determina- 
tion of. 65 I. C. 98 = 1922 All. 367. Suit by one 
of several partners in his own name— Maintain- 
ability. 8 Lah. 1 = too I. C. 721 =28 Punj. L. R. 
455 = A. I. R. 1927 Lah. 1 15. Suit by some 
of the members of the firm — Addition of others 
— Limitation. 28 I. C. 210 = 2 L. W. 239 ; 15 S. 
L. R. 152 =65 I. C. 26. As to what amounts to 
misdescription of a firm’s name. See 44 I.C. 283 
= 155 P. L. R. 1917. A suit contemplated by 
O. 30 of the C. P. Code may be brought by or 
against a firm in the firm’s name even though the 
firm may have been dissolved before the date of 
the suit, provided the cause of action arose before 
the dissolution. 67 I. C. 10 = 34 C. L. J. 405 ; 49 
C. 394=69 7 . C. 236 = 1922 Cal. 390. Service of 
summons on the manager of the firm is service 
on all partners of the firm. 12 I. C. 629 ; 49 Cal. 
394 = 69 J. C. 236. See also A. I. R. 1926 Sind 
75. Firm including a minor partner — Reference 
of suit to arbitration — Sanction of court is not 
necessary. 68 I. C. 750 = 1923 Lah. 103 ; 5 Lah. 
L. J. 5 = 1913 Lah. 212. Where a suit is brought 
by one firm against another through their repre- 
sentatives they can agree to refer the dispute to 
arbitration. 5 Lah, L. J. 5 = 1923 Lah. 212. But 
see also 48 All. 239 = 91 I. C. 930 = 24 A, L. J. 
*35 ~ !• R- 1926 All. 238. It is permissible in 
India as it is in England to sue only the solvent 
members of a firm when a decree is sought 


against it. 41 Mad. 923 = 35 M. L. J. 581. A 
bank being a limited company can be sued only 
in its own corporate personality and not in the 
name of its manager ; the manager is not per- 
sonally liable. 40 I. C. 549 = (1917^) M. W. N. 
359 - 

PROCEDURE. — Partner refusing to join as 
plaintiff should be made defendan:. Q2 I. C. 569 
= A. I. R. 1925 Lah. 504. Procedure to be 
adopted in suit against firm and paitner personal- 
ly. See 94 I. C. 969 = A. I. R. 1925 Bom. 494. 

Payment of decree amount to one partner 
in a suit filed in the name of a firm gives valid 
discharge. 92 I. C. 387 = A. I. R. 1926 Sind 167. 

Set OFF. — Decree in favour of partners in 
individual capacity — cross decree against firm, if 
can be set off. 29 Bom. L. R. 396, 

0 . 30 , R. 2 (8).-— O. 30, R. 2 is applicable only 
to plaintiffs — Whether O. 30, R. 2(3) controls 
O. 21, K. 50, see 29 Bom. L. R. 921. 

0 . 30 , R. 8. — The rule has no application when 
the suit is against the partners of a firm indivi- 
dually. 88 I. C. 489 = 1925 Cal. 1136. Summons 
to be served at the place of the business of the 
firm on manager or managing partner — Service 
effected by affixing summons at managing part- 
ner’s residence by affixing — not proper service. 
See 95 I. C. 149 = A. I. R. 1926 Sind 208. Suit 
against firm — Service of Process — Liability of 
partners not personally served. 27 Bom. L. R. 
541 =87 I. C. 1051. Appearance under protest* 
99 i. C. 495=50 B. 665. A person 
who has been served as a partner and entered 4 
appearance under protest is not entitled to file 
a written statement on his own behalf denying 
that he is a partner. 54 Cal. 1057 = 31 C. W. N„ 
1004 = A. I. R. 1927 CaL 758. 
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(a) upon any one or more of the partners, or 

■a u r^j- at t * le P r ' nc *P ai Place at which the partnership business is carried on within 
British India upon any person having, at the time of service, the control or manage- 
ment of the partnership business there, 

as the Court may direct ; and such service shall be deemed good service upon 
the firm so sued, whether all or any of the partners are within or without British India : 

Provided that, in the case of a partnership which has been dissolved to the 
knowledge of the plaintiff before the institution of the suit, summons shall be served 
upon every person within British India whom it is sought to make liable. 

4 . (1) Notwithstanding anything contained in section 45 of the Indian Contract 

Right Of suit on death of l8?2 ’ wh f e two or more persons may sue or be sued 

partner. ln tlie nam e of a firm under the foregoing provisions and 

any of such persons dies, whether before the institution 
or during the pendency of any suit, it shall not be necessary to join the legal repre- 
sentative of the deceased as a party to the suit. 

(2) Nothing in sub-rule (1) shall limit or otherwise affect any right which the 
legal representative of the deceased may have — 

(a) to apply to be made a party to the suit, or 

(b) to enforce any claim against the survivor or survivors. 


5 . Where a summons is issued to a firm and is served in the manner provided 
VT . .by rule 3, every person upon whom it is served shall be 

served. 06 W ^ capacity informed by notice in writing given at the time of such 

service, whether he is served as a partner or as a person- 
having the control or management of the partnership business, or in both characters, 
and, in default of such notice, the person served shall be deemed to be served as a 
partner. 


6 . Where persons are 
Appearance of partners, 
the firm. 


sued as partners in the name of their firm, they shall 
appear individually in their own names, but all subsequent 
proceedings shall, nevertheless, continue in the name of 


0. 30, R. 4. — O. 30, R. 4 applies only to a case 
where the suit is brought in the name of the firm 
481.0.309 = 28 C. L. J. 268 ; 21 1.0.509 = 17 
C. L. J. 648. See also 91 I. C. 573 = A. I. R. 1926 
Sind 81 ; 205 L. R. 238. R. 4 applies only to such 
firms as are owned by two or more persons, but 
where a sole proprietor dies and the firm ceases to 
exist, in such a case it is necessary to bring on 
the record the legal representatives of the deceas- 
ed sole proprietor under the provisions of O. 22, 
R. 3. 103 I, C. 142= A. I. R. 1927 Lah. 556 

(2). Defect in title of the suit cannot affect the 
substance of the suit. 771,0.476 = 1923 Bom. 
368 ; 44 I. C. 283 = 155 P. L.R. 1917. Defect of 
parties, effect of. 48 I. C. 309 = 28 C. L. J. 268. 
In a suit by or against a firm trading in different 
name it one of the partners be dead, it is not 
necessary to join the representatives of the 
deceased as a party. O. 30., R. 4, contains a 
modification of S. 45 of the Contract Act. 21 I. 
C. 509 = 17 C. L. J. 648. A person who sues some 
of the partners in their individual capacity cannot 
change his front and sue for a relief against them 
as partners. 76 P. R. 1915=31 I, C. 209. The 
legal representative of a deceased partner is not 
a necessary party in suits by the surviving partner 
for recovery of the debts due to the firm, but they 
may apply to Court to be joined as parties. 7 Bur. 
L. T. 261 =24 I. C. 268. Suit against firm liabi- 


lity of partners. A. I. R. 1926 Sind 75. 

legal Representative.— The whole schema 
of O. 30, C. P. C., is against the theory that a 
suit against a firm is a suit against the legal 
representatives of a deceased partner. R. 4 of 
0. 30 must not be carried any further than what 
it expressly states. If it is sought to fix liability 
on the private estate of the deceased partner, 
apart from his interest in the partnership assets, 
then his legal representatives must be added. In 
such a case the legal representatives of the de- 
ceased partner are served with the summons 
though not added as parties, leave cannot be 
obtained to issue execution against them under 
O. 2i, R. 50 (2) of the Code. See 29 Bom. L.R. 
1926=105 I. C. 305 = A. I. R. 1927 Bom 581. 

0. 30, R. 5. — The concluding words in O. 30, 
R. 5 lay down a definite rule of law that service 
on a person without notice is equivalent to service 
as a partner. 19 C. L. J. 581 = 19 C. W. N. (008. 

0. 80, R. 6.— O. 30, R. 6 entitles a plaintiff 
suing a firm to know who the persons are who- 
constitute that firm and the information cannot 
be withheld. 78 P. R. 1918 = 47 I.C. 422. The 
word “Individually” in O. 30, R, 6 is not synony- 
mous with “ in person”. Ibid . No partner can be 
forced to appear in person, but in his absence, 
after service of summons, he will be dealt with. 
ex Parte . Ibid- 
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7. Where a summons is served in the manner provided by rule 3 upon a person 

having the control or management of the partnership busi- 
partne 4 PPearanCe except by ness, no appearance by him shall be necessary unless he 

is a partner of the firm sued. 

8 . Any person served with summons as a partner under rule 3 may appear, 

under protest, denying that he is a partner, but such ap- 
Appearance under protest. pearance s ha 11 not preclude the plaintiff from otherwise 

serving a summons on the firm and obtaining a decree against the firm in default of 
■appearance where no partner has appeared. 

9. This Order shall apply to suit between a firm and one or more of the partners 

therein and to suits between firms having one or more 
Suits between co-partners. par t ners in common ; but no execution shall be issued 

in such suits except by leave of the Court, and, on an application for leave to issue 
such execution, all such accounts and inquiries may be directed to be taken and made 
and directions given as may be just. 

10. Any person carrying on business in a name or 
Suit against person carrying st yj e ot j aer than his own name ma y be sued in Such name 

than his own. or style as “ it were a firm name; and so far as the nature 

of the case will permit, all rules under this Order shall 
apply. 


ORDER XXXI. 

Suits by ok against Trustees, Executors and Administrators. 

1. [S. 437.] In all suits concerning property vested in a trustee, executor or ad- 
ministrator, where the contention is between the persons 
Representation of benefici- beneficially interested in such property and a third person, 

perty vested in trustees, etc. the trustee, executor or administrator shall represent the 

persons so interested, and it shall not ordinarily be neces- 


0. 30, B. 7. — R. 7 must be read subject to R. 5 
and it contemplates a case where service is on a 
manager. 19 C. L. J. ,581 = 19 C. W. N. 1008. 

0. 30, R 8. — Appearance under protest. 64 I.C. 
^588 = 23 Bom. L.R. 1249. A surety bond exe- 
cuted in a partnership suit endures for the bene- 
fit of all those who eventually get a decree. 4 

I.C. 436* 

0. 30, R. 9. — The scope of O. 30, R. 9 is not 
to lay down when and under what circumstances 
suits can be laid as between partners. It only 
lays down the possibility of such suits and the 
procedure to be followed therein. (34 Mad. 112 
— 28 Mad. 344, dist.) 45 I.C. 36 = 34 M.L.J. 408. 
Each of the parties to a partnership suit is really 
in turn plaintiff and defendant and in both capa 
cities comes before the Court. (7 Bom. 167, rel. 
on.) 42 I.C. 436. No suit lies as between part- 
ners or between firms having common partners 
for recovery of monies without asking for ac- 
counts. 45 I. C. 36 = 34 M.L.J, 408. A suit lies 
by one firm against another firm notwithstanding 
that the firms have common partners. 44 I. C. 
428=34 M.L.J. 32. 

0. 3u, B. 10. APPLICABILITY OF RULE. — 
A plaintiff is entitled to sue a defendant, in the 
name of the firm, in respect of a firm transaction 
under O. 30, R. 10 ; his residence is of no im- 
portance to determine jurisdiction. 10 I.C. 895. 
Death of sole proprietor of firm — Suit in the 
name of firm when can be instituted. 89 I.C. 22 
= 23 A.L.J. 961. Sole proprietor of firm, death 
-of — Suit in the name of the firm, when can be 
instituted. A.I.R. 1926 All. 161 (2). 


0. 31, B. 1. SCOPE AND APPLICATION OF 
RULE. — R. r is not applicable to a suit for a 
declaration of the plaintiff’s right to worship in 
a temple and for an injunction restraining the 
defendant from interfering with his right. 63 I.C. 
963 = 13 Bur. L.T. 183. See also 2 Pat. L.j. 306 
= 39 I.C. 779- 

Trustee. — Under R. 1 a beneficiary is not a 
necessary party to a suit as he can be repre- 
sented by his trustee. 18 I.C. 959=- 17 C.L.J. 
233. Where the interest of the trustees is ad- 
verse to that of the beneficiaries, the benefici- 
aries must be added as parties. 13 M. 197 — See 
12 M.L.J. 355. 

Beneficiaries. — In suits between benefici- 
aries of property vested in trustees of executors 
and third persons, the beneficiaries must be re- 
presented by trustees or executors. 50 I.C. 509 
= 11 Bur. L J. 249. Where an administratix 
creates a mortgage without sanction of Court 
the beneficiaries are necessary parties to the 
same. 51 Bom. 16 = 98 I.C. 915 =28 Bom. L.R. 
1360 = A.I.R. 1927 Bom. 49. 

SHEBAIT.—Shebait of an idol can sue for 
possession of property belonging to the idol. 18 
I.C. 95Q = 17 C.L.J. 233. In a suit against a 
temple all the trustees are necessary parties-even 
though there is an agreement between them 
authorising one of them to represent the temple. 
1922 Mad. 405 ; 77 I.C. 942. 

EXECUTOR. — No one but an executor is com- 
petent to prosecute a suit as representative of 
the deceased. 55 I.C. 504. 
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sary to make them parties to the suit. But the Court may, if it thinks fit, order them 
or any of them to be made parties. 

joinder of trustees, execu- 2. [S, 438.] Where there are several trustees, execu- 
tors and administrators. tors or administrators, they shall all bs made parties to a 

suit against one or more of them : 

Provided that the executors who have not proved their testator’s will, and 
trustees, executors and administrators outside British India, need not be made parties. 

„ u , r 3. [S. 439.] Unless the Court directs otherwise, the 

tri °*n marned execu ' husband of a married trustee, administratrix or executrix 

shall not as such be a party to a suit by or against her 


ORDER XXXII. 


Suits by or against Minors and Persons of Unsound Mind. 

1. [S. 440, Para. 1] Every suit by a minor shall be instituted in his name by 

, a person who in such suit shall be called the next friend 

Minor to sue by next friend. Qf the minor 


[Punjab.] To Order XXXII, Rule i, the following paragraph shall be added : — 

“ Such person may be ordered to pay any costs in the suit as if he were the plaintiff.” 


Where suit is instituted 
without next friend, plaint to 
be taken off the .file. 


2. [S. 442.] (i) Where a suit is instituted by or on 
behalf of a minor without a next friend, the defendant 
may apply to have the plaint taken off the file with costs 
to be paid by the pleader or other person by whom it was 
presented. 


ADMINISTRATOR.— One of co-administrators 
of an estate can sue to recover rent with the 
consent of the other administrators who are 
impleaded as pro forma defendants. 53 I. C. 
47 * (1). 

0 . 32 , R. 1 . APPLICATION OF RULE.— O. 32 
does not directly apply to proceedings in execu- 
tion. 64 I.C. 25 = 35 C. L, J. 9. Sec also 104 
I.C. 357. 

SCOPE OF RULE. — This order lays down the 
form in which a minor should appear as a party 
and this form should be strictly followed. 5 C. 
450. Where the plaintiff is reall> a minor, the 
case could not be proceeded with until a next 
friend comes on the recoid 3 Rang. 239 — 1925 
Rang. 325. Suit by minor tn forma pauperis — 
Next friend need not be a pauper. 37 C. L. J. 
394 = 1923 Cal. 656. The suit must be brought 
in the name of the minor and not in the name of 
the next friend as representing the estate of the 
minor — 11 C. L. R. 15 ; 14 c. 159 (F. B.) See 

also 13 M. 480 ; 19 M, 127. The general rule is 
that although a minor may appear by an attorney 
or pleader, he can only plead or conduct the suit 
by his guardian. 16 M. 344. The consent of a 
minor to the institution of a suit by the next 
friend is immaterial. 3 M. 34. 

EVIDENCE. — Question whether a person is a 
minor or not should be decided by posidve evi- 
dence, and not by his appearance. W.R. 1864* 
304. A certificate of guardianship is not evi- 
dence of minority. Nor a horoscope. 17 C. 849. 

COSTS. — Court may direct costs to be paid by 
next friend personally in proper cases. See 
A.I.R. 1927 Mad. 1023. 

ILLUSTRATIVE Cases.— Where a Court ap- 
pointed a person other than a certificated guar- 
dian the next friend of the minor, defective ser- 
vice of notice upon the guardian under O. 32, R. 
4 (3) is only an irregularity and the minor is 
properly represented, 13 I, C. 594, When a 
plaintiff although a minor sues in her own name* 


and the defendants take no objection till the suit 
has been disposd of by the appellate Court, they 
cannot raise any objection in second appeal, and 
after the plaintiff has become a major. 19 M. 
127. Objection as to minority cannot be taken 
after lemand, if the point was not urged in the 
appellate Court. 13 C. 189. Guardian ad litem — 
Gross negligence — Effect. 33 I.C. 4» 1. Where 
a minor files a plaint and before it is put up 
before the Court, attains majority, and applies to 
be allowed to proceed with it, the plaint must be 
deemed to have been properly presented on the 
day of the application to proceed with the plaint. 
46 I. C. 747 = 16 A. E. J. 737. An appeal by an 
infant not represented by a guardian ad litem is 
not entertainable. 52I.C. 985=29 C.L J. 419. 
It is no doubt open to the minor on attaining 
majority to drop the suit as not properly institu- 
ted but he is not bound to do so; he could affirm 
the previous proceeding and continue the suit. 
44 M.L.J. 515 = 1923 Mad. 553. The procedure 
to reject the plaint filed by a minor without a next 
friend is improper. The court has to grant time 
for next friend to come in. 4 Lah. 390 = 75 I.C. 
1028. A decree against a property represented 
minor is binding upon him, but if he has not 
been properly represented, the decree is a nullity. 
15 I. C. 903=9 A. L. J. 653. The certificated 
guardian of a minor must be appointed guardian 
ad litem unless for .special reasons the Court 
thinks that some one else should be appointed 
in the interests of the minor. 22 I. C. 240. A 
decree obtained on behalf of a minor cannot be 
set aside merely on the ground of non-compli- 
ance with O. 32 , R. 3 ( 1 ) and (2). 49 I.C. 954 = 
39 P. W. R. 1919. Minor attaining majority 
daring pendency of suit. Decree based on com- 
promise passed with guardian ad litem as party 
— Minor can set aside the same. (1937) M.W.N. 
890. 

0 . 82 , E. 2 . — When a suit is brought by a 
minor as a major and it is found that plaintiff 
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(2) Notice of such application shall be given to such person, and the Court, 
after hearing his objections (if any) may make such order in the matter as it thinks fit. 

^ 3. [S. 443.] ( 1 ) Where the defendant is a minor, the 

th ? * Suit be Court, on being satisfied of the fact of his minority, shall 
defendant. appotnt a proper person to be guardian for the suit for 

such minor. 


is a minor, the Court can allow a next friend to 
come in and proceed with the suit. 16 M.L.J. 13; 
see also 13 B. at p. 11. See 3 Kang. 239 = 1925 
Rang. 325. Minor cannot be next friend of other 
minors. 1925 Oudh 178. As to how the ques- 
tion whether a person is a minor or major is to 
be decided, see under R. 1. As to when objec- 
tion is to be taken, see 19 M. 127 and 13 C. 189. 

0. 32, R. 3. MEANING OF WORDS.— “ On 
being satisfied” : meaning of. 16 M. 344 ; see 14 
C. 204 (209). Also 17 C. 849. under R. 1. 
“Proper person”: — 24 A. 386. The words “ any 
guardian of the minor appointed or declared by 
an authoiity competent in that behalf ” in sub- 
R. (4) apply to a guardian appointed under a 
will of a Hindu father. 31 B. 413 ; 14 C. 212. 

SCOPE OF Rule. — T he provisions of this rule 
are imperative, and if not substantially complied 
with, any decree passed against the minor is a 
nullity. 28 A. 137 ; 30 C. 102 r fP. C.) ; 28 A. 
328 ; 29 A. 290 ; 28 A. 416 ; 1 1 C. at p. 405 ; 24 
C. 25 ; 30 C. 613. O. 32 does not purport to be 
exhaustive, and in a proper case the Court has 
jurisdiction to dismiss a suit if it is not in the 
incerest of the minor, 25 I.C. 738 = 1 L.W. 875. 
Before it is competent for the Court to appoint a 
guardian, there must be a suit in which the minor 
is a"defendant in existence. 11 C. at p. 405. A 
guardian must be appointed by the Court, even 
in cases, when a guardian has been appointed 
under the Guardian and Wards Act. 24 C. 25. 
The rule contemplates a case w’here the guardian 
appointed under the Guardian and Wards Act 
sues to have it declared that the minor was not 
adopted by her husband. 30 C. 613. The provi- 
sions of O. 32, relating to “ suits by or against 
minors ” are not directly applicable to proceeding 
in execution. 64 I.C. 25 =35 C. L.J. 9. See also 
104 I.C. 3 c;7 . O. 32, R. 4 and other rules as to the 
appointment of guardian must be read with R. 3. 
36 I.C. 794=4 L.W. 362. O. 32 is not exhaustive 
and the Court can dismiss a suit filed by a next 
friend, if it is not in the interests of the minor. 
25 f-C. 733= t L.W. 875. Rule 3 does not apply 
to commutation proceedings under the Bengal 
Tenancy Act. 100 I.C. i46 = A.I.R. 1927 Cal. 374. 

OBJECT of Rule. — T he object of Rr. 3 and 4 
is that the minor in suit should be represented by 
fit person so that his interests will be properly 
guarded. 7 O. L. J. 219=56 I.C. 313. It is 
obligatory on the Court under O. 32, R. 3 (1) of 
the Code to appoint a proper person to be guar- 
dian of a minor defendant for the suit. 34 C.L. 
J. 293 = 26 C. W. N. 781. The appointment of 
a guardian by a Court of First Instance enures 
not only for the term of the proceeding in that 
Court, but also for purposes of appeal. 22 M. 
187; 39 C. L. J. 590. Absence of formal order 
and “Omission to pass a formal order under” 
does not vitiate proceedings. 15 I. C. 903 = 9 A. 
L. J. 653; 22 I. C. 240 ; 6 1 P. R. 1915=31 I« C. 
45. Defective appointment — Representation of 
minor in suit — No order appointing guardian — 


Compromise by person professing to act as guar- 
dian — Invalid. 35 AIL 487=401. A. 1^2=25 M. 

L. J. 492=21 I. C. 2 88 (P.C.) ; 33 I. C. 805 = 14 
A. L. J. 589; 26 O. C. 113 = 74 X- C. 409. Where 
a father acted as the guaidian ad litem, of his 
minor son, the fact that there was no formal 
order of Court appointing him will not vitiate the 
proceedings, if the minor was in no way prejudi- 
ced thereby. 74 I. C. 821 = 1924 Oudh 178; 26 
O. C. 1 13; 74 I. C. 409 — 1923 Oudh 206; 4 Pat. 
L. J. 2i 3 = 48 I. C 245; 35 I. C. 868; 1917 Pat. 
21; 33 I. C. 941. Absence of formal order of 
appointment of guardian does not vitiate the pro- 
ceedings. 100 I. C. 468- 9 L. L. J. 206 = 28 Punp 
L. R. 627; 92 I. C. 241 =A. I. R. 1926 Nag. 267. 
Absence of formal order — Reference to arbitra- 
tion-*Minor substantially represented in proceed- 
ings by guardian — Award not a nullity. 71 I. C. 

7. A decree based on the award was held to be 
not binding on the minor if he was not properly 
represented as required by O. 32, R. 3 and the 
irregularity cannot be condoned. 44 Bom. 202 
= 22 Bom. L. R. 266. The mere fact that leave 
of the Court has not been obtained for a 
reference to arbitration on behalf of a minor 
will not vitiate the reference and the award 
where the interests of the minor have in no 
way been prejudiced. 71 I. C. 7. The appoint- 
ment of father as guardian ad litem without his 
consent and who does not appear and passing 
decree ex parte even against the minor is illegal. 
52 I.C. 636 ; 38 All. 315 ”35 I.C, 707 = 14 A. L.J. 
353 ; 25 I.C. 620. A father should not be ap- 
pointed guardian of his minor son where there is 
a clear conflict of interest between them. 15 C. 
L.J. 446 = 17 C.W.N. 219. 

The fact that a respondent decree holder was 
not properly represented at the instance of the 
appellant judgment-debtor does not make a 
decree passed in the appeal in favour of that 
respondent void and incapable of execution. 37 
All. 179 = 13 A. L. J. 179 ; 34 All. 321 =9 A. L.J. 
290. Defective appointment — Omission to con- 
sult minor’s wishes is not a defect. 7 O.L.J. 219 
= 561. C. 313; 2 Pat. 273 = 4 Pat. L. T. 329. 
Defective appointment — Ex parte decree — Suit 
to set aside. 4 Pat. L. T. 147 = 2 Pat. 335. No 
person can be appointed guardian without his con- 
sent. Where the Court has given sanction and 
approval for the appearance of a person as guar- 
dian, the absence of formal order of appointment 
is not always fatal to the proceedings. 3 Pat.L.T. 
451=66 I.C. 137. A mere irregularity in the 
appointment of a guardian ad litem will not 
render the decree passed against the minor null 
and void, unless it is proved that the minor’s 
interest has suffered thereby. {Ibid.) Where 
no notice or summons is served on the guardian 
of the minor, and no order was made appoint- 
ing guardian and there was no appearance by the 
so-called guardian at any stage of the proceed- 
ings a decree passed against the minor is not bind- 
ing on him. (26 C.L.J, 258 ; 37 A. 179 ; 20 C.L.J. 
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469; 2 P. L. T. 617, relied on.) 3 Pat. L T. 451 — 
66 I. C. 137. For determining whether a minor 
was sufficiently represented in the execution 
proceedings, Courts can look at the substance of 
the transaction. 64 I. C. 25= 35 C. L. J. 9. An 
execution sale held of a minor’s property without 
appointing a guardian ad litem is materially ir- 
regular and the guardian of the minor can set it 
aside. 29 I. C. 21 1. A duly appointed guardian 
for a suit is fully entitled to represent the minor 
in all proceedings which take place in execution 
of the decree. 48 I. C. 39=50. L. J 551. A 
decree against a minor without a guardian ad litem 
at the time is void, as also all further proceed- 
ings. Subsequent appointment of a guardian in 
execution proceedings will not validate the decree 
nor other proceedings in its execution. 35 I. C. 
i54=3i M. L. J. 39; 18 C. L.J. 18 = 17 C.W.N. 
549, The Court has no jurisdiction to sell the 
minor’s interests even though they were safeguard- 
ed by other defendants having a common defence 
35 I.C. 154=31 M. L.J. 39. If notice of appoint- 
ment of guardian ad litem is not given to the 
minors concerned or their mother, they are not 
bound by the decree passed against the guardian 
ad litem who was a Court Nazir and who had no 
funds or instructions to defend the suit 4r All. 
235 = 17 A. L. J. 249 

PROCEDURE — Defendant alleged to be minor 
— Issue to be framed and decided — Court’s opi 
nion about defendant’s appearance is not suffi- 
cient. 96 I. C. 273 = A. I R. 1926 P. 489. 

Notice. — O. 32, R. 3 (4) imperatively requires 
service of notice upon the minors. 43 I. C. 728, 
Failure to comply is only an irregularity and 
w’here the minor is not prejudiced the proceed 
ings are not vitiated. 88 I.C. 294=- 192s All. 548. 
In the absence of proof of fraud or collusion, the 
mere fact that notice of appointment of a guar- 
dian ad litem was not issued to the minor, does 
not entitle him to treat the proceedings as a 
nullity. ' Case Law r review ed.) 75 I. C. 440 = 5 
Lah. 3S = 1923 Lah. 575 ; 43 I, C. 728. But the 
appointment of a guardian ad litem is not always 
vitiated by the absence of notice to a minor. 42 
I. C. 421 =6 L. W. 272. There is nothing in the 
Code requiring the plaintiff to issue a fresh sum- 
mons, to a minor defendant after he attains majo- 
rity. ( Ibid .) When the appointment of a 
guardian ad litem is proposed, notice must always 
be sent to the natural guardian of the minor or 
the person with whom he lives. 36 I. C. 794 = 4 
L. W. 362. A Court can appoint an officer of 
Court as guardian only when there is no other 
guardian available, {/did,) An order appointing 
a guardian ad litem of a minor defendant with- 
out notice to the minor is without jurisdiction. 2 
Pat. L. T. 116 = 6 Pat. L. J. 82 ; 32 I.C. 380. In 
appointing a guardian ad litem the wishes of the 
minor defendant, should if possible, be consider- 
ed. 2 Pat. L. T. 116 = 6 Pat. L. J. 82. The 
natural father of a minor is his proper guardian 
to assert his right as adopted heir against rival 
claimants. 43 M. 288; 22 I.. W. 560 = 49 M. L.j. 
549. A mother or in her absence a grandmother 
may be appointed, and the fact that she is a 
pardanashin lady is not a disqualification, 2 Pat. 
L. T. 116=6 Pat I. J. 82. Notice under O. 32, 


R. 3 (4) for the appointment of a guardian ad 
litem must be served upon the natural guardian 
45 I. C. 253=4 Pat. L. W. 373. If a guardian 
ad litem is guilty of negligence and makes no at- 
tempt to protect the minor’s interests the decree 
will not be binding on the minor. ( Jbtd .) 
Where an officer of Court is appointed as guar- 
dian ad litem due notice of such appointment 
should be given to that officer and the 
suit should not be dismissed on the mere 
ground that process fees are not paid for the 
issue of summons to him. 35 P. R. 1912 = 11 I 
C. 317. . • 

OFFICER OF COURT AS GUARDIAN.— Omis- 
sion to adduce evidence when amounts to negli. 
gence. 44 M. L. J. 299 = 1923 Mad. 465. In the 
absence of proof that the guardian ad litem could 
have adduced any useful evidence or was aware 
cf such evidence in the prior suit it did not consti- 
tute negl’gence or fraud. ( Ibid .) Officer of Court, 
guardian — Guardian’s address and whereabouts 
known — Proceduie illegal -1 'ecree— Setting aside 
— Inherent power of Court. (1922) Mad. 485. 
When a suit is filed against a minor in respect of 
whom a proper guardian has already been ap- 
pointed but whose identity or appointment i« not 
known to the plaintiff the Court is competent to 
appoint an officer of the Court as guardian ad 
litem. 33 I. C. 481. Guardian ad litem — Mother 
acting as such — Failure to defend suits — Right 
of minor to set aside decree. 29 I.C. 220=13 
A. L. J. 437. Guardian ad litem dots not con 
tinue in his office after decree. 84 I.C. 68 = 1925 
Cal. 23. Procedure to appoint guardian for a 
a lunatic. 62 I. C. 770* Where the proposed 
guardian does not appear the Court must be 
moved to appoint one of the officers as guardian 
ad litem. Otherwise the decree will be null and 
void (15C.L.J. 3, foil.) 17 I.C. 263 = 16 C.L. 
J. 318. The object of O. 32* Rr -^ and M* c * P * 
C., is to provide that the minor’s interest should 
not suffer and that he should be properly re- 
presented in a suit filed against him. The object 
of giving notice to the minor is that the person 
may not be a minor at all and the plaintiff may 
have by mistake sued him as a minor. Notice to 
guaidian and other persons interested is given 
for the reason that a person who is a guardian or 
who has the custody of the minor is the person 
best fitted to represent the minor. It is obliga- 
tory on the Court that no order should be made 
appointing a guardian ad litem unless and until 
the necessary notice is given undei R. 3 of O. 32, 
C.P.C. 29 Bom. L. R. 1357 = i°5 LC. 537 = A - 
I.R. 1927 Bom. 613. 

MISREPRESENTATION.— Major described as 
minor — Decree not binding. 49 R C. 627. Suit 
by minor— Bona fide mistake— Amendment 1924 
Lah. 157. A compromise not expressly sanction- 
ed by the Court, though beneficial to the minors 
is not bindiag on the minors. 3 Pat. L. J. 255^ 
46 I. C. 358 (F.B.). Reference to arbitration by 
next friend or guardian ad litem without leave of 
Court. 33 I.C. 94 1 =9 Bur. L. T. 158. The 
period of limitation counts from the date of the 
plaint, and not from the appointment of the 
guardian. 4 A. 37. 
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(3) Such application shall be supported by an affidavit verifying the fact that 
the proposed guardian has no interest in the matters in controversy in the suit adverse 
to that of the minor and that he is a fit person to be so appointed. 

(4) No order shall be made on any application under this rule except upon 
notice to the minor and to any guardian of the minor appointed or declared by an 
authority competent in that behalf, or, where there is no such guardian, upon notice to 
the father or other natural guardian of the minor, or, where there is no father or other 
natural guardian, to the person in whose care the minor is, and after hearing any 
objection which may be urged on behalf of any person served with notice under this 
sub-rule. 

[Bombay.] The words “ to the minor and ” in line 2 of sub-rule (4) of rule 3 of Order 32 
shall be deleted. 

[Madras.] For O. XXXII, R. 3 substitute the following rule :■ — 

“3. (:) Where the defendant is a minor, the Court, on being satisfied of the fact of his mino- 
rity, shall appoint a proper person to be guardian for the suit for the minor. 

(2) An order for the appointment of a guardian for the suit maybe obtained upon applica- 
tion in the name and on behalf of the minor or by the plaintiff. 

(3) The application shall be supported by an affidavit verifying the fact that the proposed 
guardian has no intetest in the matters in controversy in the suit adverse to that of the minor and 
that he is a fit person to be so appointed. The affidavit shall further state the name of the person or 
persons on whom notice has to be served under the provisions of sub-rule (5). 

(4) An application tor the appointment of a guardian for the suit of a minor shall not be 
combined with an application for bringing on record the legal representatives of a deceased plaintiff 
or defendant. The application shall be by separate petitions. 

(5) No order shall be made on any application under this rule except upon notice to any guar 
dian of the minor appointei or declared by an authority competent in that behalf or, where there is 
no guardian, upon notice to the father or other natural guardian of the minor or, where the’-e is no 
father or other natural guardian, to the person in whose care the minor is, and after hearing any 
objection which may be urged on behalf of any person served with notice under this sub rule. The 
notice required by this sub-rule shall be served six clear days before the day named in the notice 
for the hearing of the application and may be in foim No. 1 1 set forth in appendix H hereto. 

[Punjab.] Omit the words “ to the minor and ” in the last paragraph of Rule 3 and add 
the following as a pioviso : 

Provided that the Court may, if it sees fit, issue notice to the monor also. 

Who may act as next friend 4. [Ss. 445, 457 ] (1) Any person who is of sound 

or be appointed guardian for m ind and has attained majority may act as next friend of 
1 6i,ult ’ a minor or as his guardian for the suit : 


0. 32, R. 4.— Scope and Application.— O. 
32, R. 4 of the C, P. Code does not apply to a 
non-contentious proceeding in probate. 59 I. C. 
435- 24 C. W. N. 538. Irregularities in the ap- 
pointment of guardian ad litem does not vitiate 
the proceedings in the suit. 93 I C. 848 = 
A. I. R. 1926 Lah. 435 If the personal interest 
of the next friend conflicts with his duty towards 
the minor, then unless these be uberrima fides , he 
cannot act as the minor’s next friend. In such a 
case the minor is not, properly represented and 
the decree in the suit would not bind him. (22 
W. R, 290, foil.) 56 I. C. 97. 

WHO CAN ACT AS NEXT FRIEND. — Next 
friend should be a person residing in British 
India. A guardian who cannot be served is use- 
less, and where a guardian has left the country a 
fresh guardian should be appointed. 17 M. L. J. 
179. A mother cannot act as next friend in a 
suit brought by minor sons against their father. 
1 1 C. 73]. Natural father of adopted son as guar- 
dian. See 91 I. C. 742== A. I.R. 1925 Mad. 1285. 
Mortgage by father before son’s birth — Suit 
against father and minor son — Father’s interest 
is not adverse to minor son. 97 I. C. 703*=A.I.R. 
1926 Mad. 1146. Married woman under the old 
Act of 1882 — See 29 A. 728 ; 6 C. L. J. 36. The 


rule of Mahomedan Law that an uncle cannot be 
guardian of the property of a minor, does not pre- 
vent an uncle representing his infant nephew as 
next friend in a suit. 6 C. L. R. 413. A guar- 
dian may refuse to litigate on his ward’s behalf, 
a claim which he knows to be false and unfound- 
ed. 56 I. C. 97. Where it appears to an Appel- 
late Court on an examination of the record that 
a minor has not been properly represented in the 
suit, the decree cannot be allowed to stand even 
though there has been no appeal by the minor. 
51 I. C. 583. A minor, who is represented by a 
guardian who is the nominee of a party whose 
interest is adverse to the minor’s, is not properly 
represented in the suit. 45 Cal. 538-41 I. C. 503 
— 21 C. W N. 1043. A minor can sue to set 
aside a decree on the ground that he was not 
properly represented in the suit. 23 A. 459. 
Court Guardian — Omission to record reasons for 
appointment of. 44 M. L. J. 515 = 1923 Mad. 
553* No written permission need be given »to the 
next friend to enable him to act as such. 12 C. 
531. Defect in following the rule as to repre- 
sentation of minors is not necessarily fatal to the 
proceeding and does not render invalid a decree 
passed against the minors. 43 Mad. 842 =39 M. 
U. J. 375- 
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Provided that the interest of such person is not adverse to that of the minor 
and that he is not, in the case of a next friend, a defendant, or, in the case of a guar- 
dian for the suit, a plaintiff. 

Ss. 44), 443. (2) VV here a minor has a guardian appointed or declared by com- 
petent authority, no person other than such guardian shall act as the next friend of 
the minor or be appointed his guardian for the suit unless the Court considers, for 
reasons to be recorded, that it is for the minor’s welfare that another person be per- 
mitted to act or be appointed, as the case may be. 

(3) No person shall without his consent be appointed guardian for the suit. 

[Allahabad and Oudh.] Add as a proviso to O. XXXII, R, 3 (4). — “ Provided that if the 
minor is under ten years of age no such notice shall be issued to him." 

[S. 456.] (4) Where there is no other person fit and willing to act as guardian for 
the suit, the Court may appoint any of its officers to be such guardian, and may direct 
that the costs to be incurred by such officer in the performance of his duties as such 
guardian shall be borne either by the parties or by any one or more of the parties to 
the suit, or out of any fund in Court in which the minor is interested, and may give 
directions for the repayment or allowance of such costs as justice and the circumstances 


of the case may require. 


Sub-Rule (2).— 31 B. 413 ; 2c A. 162 ; 23 B. 
403; 10 C. 627 (P C.) Guardian ad litem — Failing 
to furnish security — Effect of. 54 I. C. 368. The 
mere omission to obtain the consent of the person 
whom it is proposed to appoint guardian of a 
minor is not fatal to the proceeding unless the 
minor was prejudiced thereby. 2 P. L. J. 390 = 
40 I. C. 227 ; 15 C. L. J. 446 = 17 C. W. N. 219 ; 
37 I. C. 3S9 ; 34 (. . L. I. 293 = 26 C. W. N. 781 ; 
43 All 104— 18 A. L. J. 95O. Where there is no 
appointment and appearance of a guardian ad 
litem for a minor, the decree passed is, as against 
the minor, a nullity and not binding on him. 2 
Pat. L. T. 617 — 62 I. C. 494. 

Sub- RULE (3). — The Court has no power to 
appoint, against his or her will, any person, to 
be a next friend or guardian. 5 B. 306. Guar- 
dian cannot be appointed without his consent. 34 
C. L. J. 293 = 63 I. C. 18 = 26 C. W. N. 781 ; 13 
I. C. 414 = 15 C. L. J. 3 ; 29 I. C. 579 = 18 M. L. 
T. 401. Consent need not be express, it may be 
implied. 4 O. W. N. 356 = 1011. C. 632/40. 
W. N. 791 = 104 I C. 814 (47 Mad. 783 ; 43 All. 
104 ; 2 P. 296 ; tor I. C. 632 Rel on). Effect 
of guardian ad litem not consenting to appoint- 
ment. See 54 Cal. 450 = 31 C.W.N. 634 — 103 I. 
C. 124= A. I. R. 1927 Cai. 4^8. 

Scope OF. — O. 32, R. 4 (3; is mandatory and 
a Court has no jurisdiction to appoint a guardian 
ad Ittem on behalf of a minor, without his con- 
sent. [16 C. L. J. 318=^20 I. C. 578, foil. ; 30 
Cal. 1021 (P. C.), dist] 40 I. C. 2;2 R-7 = 4 
P. L.. T. 575 ; 4 Bat. L. T. 127=2 P. 296 ; 37 
C.L.J. 49b ; 20 C. L. J. 469 = 19 C. W. N. 537 ; 
59 I. C. 064 = 24 C. W. N. 541. Consent — Need 
not be express. 4^ All. 104 = 18 A. L. J. 956 ; 47 
M. 783 ~47 M. L. J. 273; 83 I. C. 290=1923 
Pat. 231. As to cases where consent is implied, 
see 43 I. C. 563; 4 Pat. L. T. 127 = 2 P. 296. 
There is nothing however in sub-cl. (3) which 
requires the Court to obtain the express consent 
of the guardian ; where the guardian so appointed 
is a certificated guardian, whom the Court was 
bound to appoint, consent may be properly pre- 
sumed when he makes no objection. 4 Pat. L. T. 
127 = 2 P. 296. But see 87 I. C. 238 = 1925 Oudh 
633. Where the interests of a minor have not 


been prejudiced, any defect in the procedure for 
the appointment of his guardian is not fatal. 
2 P. 296 = 4 Pat. L. T. 1 27. The appointment of 
an officer of the Court as guardian ad litem of 
the minors in a suit without requiring the party 
at whose instance he is appointed to deposit the 
necessary funds to enable the guardian to defend 
the case, is a farce. 13 A. L. J. 179 = 37 All. 179. 
Where an appeal is filed against a minor under 
the guardian ad litem the appellant must pay 
to the guardian such sum of money as would 
enable him to oppose the appeal. 28 I. C. 852^ 
Sub-Rule (4). — A vakil is an officer of the Court 
for purposes of O. 32 R. 4- 45 A. 395. When 

an officer of the Court is appointed as guardian, 
the Court cannot pass a decree against him as 
guardian of the minor. 4 B. 638 ; 28 B. 626. In 
cases where a certificated guardian of a minor is 
appointed the appointment of another guardian 
for the suit is illegal and a decree obtained in such 
a suit is liable to be set aside. 43 Mad. 808 = 39 
M. L. J. 239. Appointment of Court guardian 
when natural guardian is available. See 93 I. C. 
84 =(1926) M. W. N. 8 = A. I. R. 1926 Mad. 950. 
Duty of Court to require the party appl>ing to 
make a deposit for the guardian for defending 
the cause. See 93 I. C. 84 = (1926) M. W. N. 8 = 
A. I. R. 1926 Mad. 950. Negligence in the con- 
duct of suits on behalf of minors resulting in 
prejudice to the interest of the minor — Minor can 
avoid the decree. 48AU.44 = A. I. R. 1926 All. 
36. Appointment of Court guardian — Decree 
passed — Proof of fraud necessary before a suit to 
set aside decree is allowed. 4b C. L. J. 287 = 
105 I. C. 199 = A. I. R. 1927 Cal. 865. In a suit 
for restitution of conjugal rights by a husband 
against his wife where the wife is a minor, a 
person who is alleged to have been responsible in 
bringing about the marriage of the defendant 
with the plaintiff should not be appointed as 
guardian ad litem of the defendant. 100 I. C. 
468=9 T.ah. L. J. 206 = 28 Punj. L. R. 627. 

REVISION. — The appointment of a guardian ad 
litem is a matter of procedure, and an error 
therein is not revisable ordinarily. 46 I. C. 316 = 
5 P. L. W. 92. 
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[Madras.] For O. XXXII, R. 4, substitute the following rule : — 

4. (1) Any person who is of sound mind and has attained majority may act as next friend of 

a minor or as his guardian for the suit : 

Provided that the interest of that person is not adverse to that of the minor and that he is 
not, in the case of a next friend, a defendant, or, in the case of a guardian for the suit, a plaintiff. 

(2) Where a minor has a guardian appointed or declared by competent authority, no person 
other than the guardian shall act as the next friend of the minor or be appointed his guardian for 
the suit unless the Court considers, for reasons to be recorded, that it is for the minor’s welfare 
that another person be permitted to act or be appointed, as the case may be. 

(3) No person shall without his consent be appointed guardian for the suit. Whenever an 
application is made proposing the name of a person as guardian for the suit, a notice in form No. 

1 1- A set forth in Appendix H hereto shall be served on the proposed guardian, unless the applicant 
himself be the proposed guardian or the proposed guardian consents. 

(4) Where there is no other person fit and willing to act as guardian for the suit, the Court 
may'appoint any of its officers to be the guardian, and may direct that the costs to be incurred by 
that officer in the performance of his duties as guardian shall be borne either by the parties or by 
any one or more of the parties to the suit, or out of any fund in Court in which the minor is inte- 
rested, and may give directions for the repayment or allowance of the costs as justice and the cir- 
cumstances of the case may require. 

(5) When a guardian for the suit of a minor defendant is appointed, and it is made to appear 
to the Court that the guardian is not in possession of any, or sufficient funds for the conduct of the 
suit on behalf of the defendant, and that the defendant will be prejudiced in his defence thereby, the 
Court may from time to time order the plaintiff to advance moneys to the guardian for the purpose 
of his defence and all moneys so advanced shall form part of the costs of the plaintiff in the suit. 
The order shall direct that the guardian, as and when directed, shall file in Court an account of the 
moneys so received by him. 

[Allahabad and Oudh.] Substitute for Original Rule No. 4 of Order XXXII. — 

(,1) Where a minor has a guardian appointed or declared by competent authority, no person 
other than such guardian shall act as next friend, except by leave of the Court. 

(2) Subject to the provisions of sub-rule (1) any person who is of sound mind and has attain- 
ed majority may act as next friend of a minor, unless the interest of such person is adverse to that 
of the minor, or he is a defendant, or the court for other reasons to be recorded considers him unfit 
to act. 

(3) Every next friend shall, except as otherwise provided by clause (In Oudh read ‘ sub-rule ’ 
for ‘ clause ’.) (5) of this rule be entitled to be reimbursed from the estate of the minor any 
expenses incurred by him while acting for the minor. 

(4) The court may in its discretion, for reasons to be recorded, award costs of the suit, or 
compensation under S. 35-A or S. 95 against ths next friend personally as if he were a plaintiff. 

(5) Costs or compensation awarded under clause (In Oudh read ‘ sub-rule’) (4) shall not be 
recoverable by the guardian from the estate of the minor, unless the decree expressly, directs that 
they shall be so recoverable. 

[Allahabad and Oudh.] Added by Allahabad and Oudh. 4-A (1) Where a minor has a 
guardian appointed by competent authority, no person other than such guardian shall be appointed 
his guardian for the suit unless the court considers for reasons to be recorded that it is for the 
minor’s welfare that another person be appointed. 

(2) Where there is no such guardian, or where the Court considers that such guardian should 
not be appointed, it shall appoint as guardian for the suit the natural guardian of the minor if, quali- 
fied, or where there is no such guardian the person in wh ose case th e minor is, or any other suitable 
person who has notified the Court of his willingness to act, or failing any such person, an officer of 
the Court. 

Explanation,— An officer of the Court shall for the purposes of this sub-rule include a legal 
practitioner on the roll of the Court. 

(3) No person shall without his consent be appointed guardian for the suit ; provided 
that in all cases the consent of such person shall be presumed, unless within fifteen days of receipt of 
notice from the Court, he notifies to the Court his refusal to accept appointment as such guardian. 
Refusal to accept notice shall be presumed to be refusal to act. 

(4) Where an officer of the Court is appointed guardian for the suit under sub rule (2) the 
Court may direct that the costs to be incurred by such officer the performance of his duties as such 
guardian shall be borne either by the parties or by any one or more of the parties to the suit, or out 
of anv fund in Court in which the minor is interested and may give directions for the repayments or 
allowance of such costs as justice and the circumstances of the case may require. 


Representation of minor by 
next friend or guardian for the 
suit. 


5. [S. 441.] ( 1 ) Every application to the Court on 
behalf of a minor, other than an application under rule 10 , 
sub-rule ( 2 ), shall be made by his next , friend or by his 
guardian for the suit. 


0 . 32 , R. 5 . ILLUSTRATIVE CASES. — When decree passed against the minor can only be 
a guardian ad litem has been once appointed by preferred by him. (44 A. 35; 22 M. 187:2 
the Court for a minor defendant his appointment A. L. J. 482, foil.) 44 A. 619 = 20 A. L. J. 599. 
continues until revoked and an appeal against a Minor — Not represented, effect of — Ignorance of 
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[S. 444.] ( 2 ) Every order made in a suit or on any application, before the Court 
in or by which a minor is in any way concerned or affected, without such minor being 
represented by a next friend or guardian for the suit, as the case may be, may be 
discharged, and, where the pleader of the party at whose instance such order was 
obtained knew, or might reasonably have known, the fact of such minority, with costs 
to be paid by such pleader. 

[6. S. 461.] Ci) A next friend or guardian for the 

guard C ian Pt for theTuit of "pro- suit sha11 no }< withou <- the leave of the Court receive any 
pertv under decree for minor. money or other movable property on behalf of a minor 

either — 


(a) by way of compromise before decree or order, or 

( b ) under a decree or order in favour of the minor. 

( 2 ) Where the next friend or guardian for the suit has not been appointed or 
declared by competent authority to be guardian of the property of the minor, or, having 
been so appointed or declared, is under any disability known to the Court to receive 
the money or other movable property, the Court shall, if it grants him leave to receive 
the property, require such security and give such directions as will, in its opinion, 
sufficiently protect the property from waste and ensure its proper application. 


[7. S. 462.] ( 1 ) No next friend or guardian for the suit shall, without the leave 

of the Court, expressly recorded in the proceedings, enter 
Agreement or compromise j nto an y agreement or compromise on behalf of a minor 

by next friend or guardian for . , : . .. .. . ^ , . /. Z 

the suit> with reference to the suit in which he acts as next friend 

or guardian. 


decree-holder. 27 I. C. 425. An order for execu- 
tion passed against a minor without a guardian 
ad litem , is invalid ; and when it is brought to 
the notice of the Court that such order has been 
passed, the court should immediately discharge 
the order. 9 M. L. J. 144. See also 13 B. 234. 
The words of the Code appear to give discre- 
tionary {lower to the Court to discharge the 
application made by minors who appear without 
a next friend, 22 C. 270, (74). A next friend is 
not a party to the suit, and cannot appeal in his 
own name. 9 C. 629. Nor can he execute a 
decree after the death of the minor. 14 W. R. 
162 ; 22 M. 187 ; 29 A. 675. The Court has no 
power to make a minor’s estate liable for costs. 
13 B. 234. But see 11 C. 213. 

0. 32, R. 6. — O. 32, R. 6 prohibits the next 
friend of a minor decree-holder from realising 
money due under a decree without leave of Court. 
19 L. W. 686 = 1924 Mad. 279. Payment to 
manager of joint Hindu family towards a decree 
in favour of manager and minor coparcener 
cannot be recognized unless sanctioned by the 
Court. 1925 Mad. 230 (2) = 47 M - 1 • 498- 

Manager of joint Hindu family acting as next 
friend if should furnish security. 103 I. C. 460. 
Order for attachment of surety’s property under 
R. 6 cannot fall within the words “ such direc- 
tions as will, etc.” 41 M. 40 = 39 I. C. 928. 
A Court cannot order payment of money to 
a person not appointed guardian by any compet- 
ent authority without demanding security from 
him. 29 I. C. 475. The guardian ad litem of the 
minor is a trustee and must act strictly in the 
interests of the minor. If the minor is injured by 
.reason of the guardian not carrying out his duties 
efficiently, the minor can sue for redress and claim 
that so far as equity demands, the decree should 
be set aside or modified. (35 P- K. 1898, Foil. 2 
P. R. 1912, Ref.) 14 I. C. 150. Creditor-Minor 
plaintiff — Right of debtor to demand security. 64 


I. C. 385. As regards the procedure to be follow' - 
ed. see 17 A. 531 ; 21 M. 309. 

0. 82, R. 6 (2). — Stamp on security bond. See 
S3 Cal. 101 = A. T. R. 1925 Cal 906. 

0. 32, R. 7. Scope and application.— A 
compromise of suit made on behalf of a minor 
without strict compliance with the provisions of 
R. 7 is not enforceable against the minor. But the 
adult parties who are co-obligees with the minor 
are not on that account exonerated from liability 
39 Mad. 409 = 43 I. A. 99 = 31 M. L . J. 18- 34 I. 
C. 213 (P.C.). The rule applies to an agreement 
to refer a suit to arbitration, and to an agreement 
to be bound by an oath. 27 C. 229 ; 24 M. 326 ; 
12 M. 483 ; 8 Lah. L. J. 414=27 Punj L. R. 
729 =96 I. C. 748 = A. I. R. 1926 Lah. 665. But 
see 28 A. 35. The agreement or compromise must 
be lawful. ( See O. 32, R. 3.). The abandonment 
of an issue does not amount to a compromise. 22 
M. 538 ; 22 M. 378 ; 27 C. 229 ; 24 M. 326 ; 12 
M. 483. But sec 28 A. 35. No sanction is neces- 
sary for agreement by guardian to be bound by 
statement of certain witnesses. 49 All . 842 = 25 A. 
L. J. 729 = 107 I. C. 38 = A. I. R. 1927 All. 584. 
Effect of want of sanction — Compromise without 
leave — Invalid, though supportable on other 
grounds. 39 Mad. 1 1 5 = 29 M. L. J. 856 = 20 C. 
W. N. 201 =23 C. L.J. 337=32 I. C. 258 (P.C. ); 
47 All. 782=23 A. L J. 523. The provision of 
law making it necessary to obtain the leave of 
the Court is of great importance to protect the 
interests of minors and in the absence of such 
leave, a compromise cannot be supported. 
39 M. n«; = 29 M. L. J. 856 (P. C.). In ab- 
sence of an order granting permission the 
presumption is that no permission was granted. 
50 I. C. 752 = 17 A. L. J. 789. Where minor 
comes forward to set aside the compromise, the 
Court has no power to uphold it on the ground 
that it was for the benefit of the minor. 35 Bom. 
322 = 13 Bom. L. R. 280 ; 44 Bom. 202 =56 I. C 
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(2) Any such agreement or compromise entered into without the leave of the 


Court so recorded shall be voidable against 

399 ; 50 I. C. 752 = 17 A.L.J. 789. When suit is 
compromised by the Court of Wards on behalf 
of a minor ward, the compromise does not 
require the leave of the Court in order that it 
may be binding* 37 I. C. 971 =44 Cal - 829. A 
Court should be very jealous of the interest of 
minors and should not allow a suit or part of a 
suit to be withdrawn without being satisfied that 
it is for their benefit. (27 Mad. 377 i 29 Cal. 73S» 
Rel.); 47 I. C. 508=59 P.R. 1919- A s ^it lies at 
the instance of a minor to set aside such a com- 
promise effected by his guardian ad litem . (2 P. 

R. 1912, Kef ). 47 L C. 5°8=59 P. R- i9*9« T he 
next friend of a minor cannot transfer to a third 
party the decree in favour of the minor, without 
leave of the Court. 41 M. I*. J. 75=63 I. C. 285. 

SCOPE OF SUB-RULE (2).— 41 C. I,. J. 213 
= 29 C. W. N. 597. Under R. 7, Cl. (2) an agree- 
ment or compromise entered into by the guardian 
of a minor without the sanction of the Court is 
voidable. 47 I. C. 508 = 59 P. R. 1919 ; 2 P. R. 
1912 = 11 I. C. 523 ; 41 M. L. J. 75=63 I. C. 
285 ; 12 I. C. 499 =34 Mad. 314 ; 58 I. C. 178 ; 

44 I. C. 164 ; 61 I. C. 118 = 14 S. L. K. 245. 

Execution proceedings. — The rule applies 
to a compromise of execution proceedings. 26 
B. 109 ; and contemplates the existence of a 
guardian and a pending litigation. a6 B. 298 See 
also 2 7 B. at p. 291 ; 29 M. 309. An agreement 
varying terms of a decree between parties some 
of whom are minors is not enforceable unless 
sanctioned by Court. 40 I. C. 820 = (1917) M.W. 
N. 327. A compromise effected after the passing 
of a decree is governed by O 32, R. 7. Sanction 
of the Court is necessary where the minor is a 
party to the adjustment. 35 I. C. 70 = 31 M. L. 

J. 207. 

Shall be VOIDABLE— a compromise not 
properly sanctioned can be annulled before a 
minor attains majority, 26 B. 109. See 23 B. 62 
and 13 B. 137. See also 30 C. 613. Compromise 
sanctioned by court when can be set aside. 28 
Bom. L. R, 1225=50 Bom. 716 = A. I. R. 1927 
Bom. 1 1 ; 104 I, C. 222 = A. I. R. 1927 Lah. 685 
(36 Mad. 295 (P. C.) fob) 46 C. L. J. 441 =103 
I. C. 522 = A. I. R. 1927 Cal. 796 ; 28 Bom. L.R. 
1507=99 I. C. 814= A. I. R. 1927 Bom. 87. 

Powers of Natural Guardian.— After 
appointment of a guardian adlitem the powers 
of natural guardian to deal with the minor’s inte- 
rest so far as they are involved in the suit are 
suspended. 22 Bom. L. R. 725=57 LC. 41 7 = 44 
Bom. 574. A compromise even by a father and 
managing member as guardian ad litem requires 
leave of Court. 36 Mad. 295=40 I. A. 132 = 25 
M. L. J. 150 (P. C.). The natural guardian can 
on behalf of a minor enter into an arbitration so 
as to be binding on the minor if it is proper, 
reasonable and for benefit of minor. 44 Bom 202 
= 22 Bom. L. R. 266. 

proof of Sanction. — There ought to be 
evidence that the attention of the Court was 
directly called to the fact that the minor was a 
party to the compromise, and it ought to be 
shown, by an order on petition (or in some way 
not open to doubt) that the leave of the Court 
was obtained. 35 All. 487=40!. A. 182=25 M. 
L. J. 492 = 21 I. C. 288 (P. C.) ; 56 I. C. 97 : 16 


all parties other than the minor. 

I. C. 397. Sanction can be inferred from * cir- 
cumstances. A. I. R. 1926 Sind 128 : 20 S. L.R. 
11 6. Presumption as to minor’s interests having 
been considering in giving sanction, see 28 Punj. 
L. K. 184=9 Lah. L. J. 14 1 =102 I. C. 358 = A. 

I. R. 1927 Lah. 330 (94 I. C. 104 ; 36 P. R. 

1917 ; 8 C. L. J. 33, Ref.). Matters to be con- 
sidered in granting sanction — Court’s duty to 
consider benefit of the minor. See 46 C. L. J. 
441 = 103 I. C. 522 = A. I. R. 1927 Cal. 796 
(See also 39 Mad 1 15 ; 29 Mad. 104; ?6 Mad. 
53 ; 13 C. W. N. 163 ; 6 N. W. P. 179, foil, and 
ref to); 28 Bom. L. R. 362=94 I.C. 104 — A. I. 
R, 1926 Bom. 291. As to who can apply for 
sanction in partition suit by minor, see 91 I. c. 
521. A decree passed under a misapprehension 
of a material fact as to the true position of the 
minor is not binding on the minor. 1 Lah. 314 
= 56 I. C. 878. An omission to record the sanc- 
tion does render the compromise ultra vires 
especially in the absence of prejudice to the 
minors, who could only apply for review. 5 Pat. 
L. J. 379 = 1 Pat. L. T. 663. O.32, R. 7 does 

not compel the judge to reduce this matter to 
writing, though it is exceedingly desirable he 
should do so. (29 Mad. 104 ; 17 All. 531 ; 8 C.L. 

J. 31, Ref.) ; 39 I.C. 53 = 36 P. R. 1917. Mere 
recording a compromise and passing a decree 
according to it is no sanction by the Court and 
therefore not binding on the minor, 39 Mad- 853 
= 30 M. L. J. 465 See also 21 Mad, at p. 93 ; 17 
All at p. 532; 28 All. 585 (P.C.). It is not neces- 
sary that the sanction of the Court, if otherwise 
proved, must be in express terms. 1 4 I. C. 6. The 
attention of the Court should be directly called 
to the fact that a minor was a party to the com- 
promise and that the leave of the Court was ob- 
tained on petition or in some way not open to 
doubt. 2 Pat. 538 = 4 Pat. L. T. 311. See also 
39 L C. 53 = 36 P. R. 1917155 I. C. 218. The 
attention of the Court must be expressly drawn to 
the fact and its approval obtained. 6 Pat. L. J. 
199-60 I. C. 980. Leave of the Court, must be 
expressly recorded. 35 I. C. 675 = 1917 Pat. 77 ; 
6 Pat. L. J. 199 = 2 Pat. L. T. 325=60 I. C* 980 
Even if the leave of the Court is not expressly 
recorded that would not make the decree a 
nullity. It would only make the decreee voidable 
at the option of the minor. 2 Pat. 538 = 4 Pat. 

L. T. 3 1 1 . No particular formula is necessary 
to be used by the Court in order to grant the 
leave, (ibid,) Compromise — Sanction of Court 
— Some terms, not embodied in decree — Sale in 
pursuance of compromise — Sale by father and 
guardian ad litem — Effect. 53 I. C. 354 =(1919) 

M. W. N. 356. 

Transfer of Decree.— Decree is property 
and hence the guardian can transfer a decree in 
favour of the minor, without the sanction of 
Court. 40 M.L.J. 124=62 I. C. 255 : 56 I. C. 
3*3- 

Reference to Arbitration.— In the case 
of a minor party leave of Court need not be ob- 
tained before making an application to refer a 
dispute to arbitration. (28 AH. 25, Foil.); 36 All. 
69 = 12 A. L. J. 57 ; 43 Bom. 258 = 20 Bom. L. R. 
970. See also 44 Bom. 202 = 22 Bom. L. R. 266. 
An agreement of reference to arbitration on 
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f Madras] Add the following in O. 32* R. 7 as Sub- rule (i-A) 

7. “ (1-A) Where an application is made to the Court for leave to enter into an agreement, 

or compromise or for withdrawal of a suit in pursuance of a compromise or for taking any 
other action on behalf of a minor or other person under disability and such minor or other person 
under disability is represented by counsel or by pleader, the counsel or pleader shall file in Court 
with the application a certificate to the effect that the agreement or compromise or action proposed 
is, in his opinion, for the benefit of the minor or other person under disability. A decree or order 
for the compromise of a suit, appeal or matter, to which a minor or other person under disability is 
a party, shall recite the sanction of the Court thereto and shall set out the terms of the compromise 
as in Form No. 24 in Appendix D to this Schedule.” 


8. [S. 447.] ( 1 ) Unless otherwise ordered by the Court, a next friend shall not 

retire without first procuring a fit person to be put in his 
Retirement of next friend. place and giving security for the costs already incurred. 

(2) The application for the appointment of a new next friend shall be sup* 
ported by an affidavit showing the fitness of the person proposed, and also that he 
has no interest adverse to that of the minors. 


9. [S. 446.] (1) Where the interest of the next friend of a minor is adverse to 

that of the minor or where he is so connected with a de- 
Removal of next friend. fendant whose interest is adverse to that of the minor as 
to make it unlikely that the minor’s interest will be properly protected by him, or 
where he does not do his duty, or, during the pendency of the suit, ceases to reside 
within British India, or for any other sufficient cause, application may be made on 
behalf of the minor or by a defendant for his removal ; and the Court, if satisfied of 
the sufficiency of the cause assigned, may order the next friend to be removed accor- 
dingly, and make such other order as to costs as it thinks fit. 


behalf of a minor without the consent of the 
Court is invalid. The minor on attaining majo- 
rity can have tfie award set aside. 19 I.C. 4 2 4 — 

15 Bom. L. R. 223. Though one member of firm 
is minor sanction of Courts is not necessary to 
refer a suit against that firm to arbitration. 1923 
Lah. 103. Where the guardian of a minor party 
to a suit wishes to refer the matter to arbitration, 
the Court ought to fully apply its mind to the 
matter and consider if the reference would be for 
tne minor’s benefit. >9 I. C. 3 I== 5 P* W. R. 
1921 ; 52 I. C. 327 = I4S P. R- I9‘9; 17 
368 = 125 P. R. 1912 ; 15 S. L. R. 165 = 1922 Sind 
1 ; 39 Mad. 853 = 30 M. L. J. 465- An applica- 
tion of the next friend of a minor under Sch. 11, 
Para. 1, C. P. Code, comes within O. 32, R. 7* 
of the Code. 52 I. C. 327 = 145 P. R. 1919 J I S 

I. C. 161 =95 P. R. 1912 ; 39 M. L. J. 465. The 
application to refer a question to arbitration is 
an agreement within the meaning of O. 32, 
R. 7 because the rule has reference to the suit. 
9S P. R. 1912 = 15 I.C. 161 (F. B.) ; 39 M. 853 = 
30 M. L. J. 465. Where a decree is given on 
award, there is neither an appeal nor a revision. 
15 S. L. R. 165 = 1922 Sind 1. 

WITHDRAWAL OF SUIT. —The withdrawal of 
a suit by a next friend in pursuance of an agree- 
ment or compromise entered into with the defen- 
dant without the leave of the Court is voidable at 
the instance of the minor. 27 M. 377 ; 14 M. L, 

J. R. 442 ; 3 C. L. J. 119 ; 1 A. L. J. 130. When 
a next friend of a minor plaintiff withdraws from 
the suit, it is open to the minor through another 
next friend to have the suit re opened or review- 
ed. 29 C. 735. See also 20 All. 98. See 27 M. 
377 ; 17 M. L. J. 179 5 I 2 B. 553* 

Withdrawal of Application. — The guar- 
dian can withdraw his petition to enter into a 
compromise at any time before the leave is 
granted. 35 L C. 675 = 19*7 Pat. 77* See also 
7 L. R. 162 (Rev.). 

56 


Security. — A next friend of a minor even if 
he is the managing member is not entitled to 
draw money from Court on behalf of the minor 
without furnishing the security. (36 Mad 201; 
(P. C.). Foil.) 29 I.C 475. 

COSTS. — Where a next friend has acted bona 
fide he is entitled to his costs out of the infant’s 
estate, ti C. 213 ; 10 C. 248. But see 13 B. 234. 
As to whether a minor is liable for the costs of 
an attorney retained by the next friend, see 7 C. 
140. 

0. 82, R. 8. SCOPE OF rule Where a 

guardian ad litem to a minor defendant has once 
been appointed such appointment continues for 
the whole of the l is or until it is revoked by Court, 
and the guardian so appointed is the only person 
who can file an appeal on behalf of the minor. 41 
A. 619; 45 A. 623 = 21 A.L.J. 691. The absence of 
an affidavit is not sufficient to render the proceed- 
ings illegal and void as against the minor on the 
ground that he was not properly represented. 55 
I. C. 833 = 1 Lah. 27. Where the next friend of 
a minor sues in forma pauperis the Court can 
order the next friend to pay the costs of the de- 
fendant. 1923 Nag. 43. An application on behalf 
of a minor, made by a guardian ad Ittem discharg- 
ed long before the date of application, should 
not be entertained. 6 Pat. L.J. 171 =62 I.C 235. 

0. 32, Rr. 9 & 10. — Partition suit — Compromise 
—Father as next friend— Father’s interest is not 
adverse to minors. 21 L. W. 659=87 I. C. 42 = 
1925 Mad. 734 — 48 M. L. J. 417. A Court should 
remove a next friend under O. 32, R, 9 if it 
thinks his interest is adverse to that of the 
minor and should stay proceedings under R. ic 
until the appointment of another next friend 
63 I.C. 736=6 Pat. L. J. 317. A suit does no 
abate by the next friend’s death and the Couri 
should either appoint a new next friend or keep 
the suit pending till the minor attains majority 
2 7 M. L. J. 405 = 25 I. C, 597* 
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(2) Where the next friend is not a guardian appointed or declared by an autho- 
rity competent in this behalf, and an application is made by a guardian so appointed 
or declared, who desires to be himself appointed in the place of the next friend, the 
Court shall remove the next friend unless it considers, for reasons to be recorded by 
it, that the guardian ought not to be appointed the next friend of the minor, and shall 
thereupon appoint the applicant to be next friend in his place upon such terms as to 
the costs already incurred in the suit as it thinks fit. 


Stay of proceedings on re- 
moval, etc., of next friend. 


10 , [S. 448 ] (0 On the retirement, removal or 

death of the next friend of a minor, further proceedings 
shall be stayed until the appointment of a next friend in 
his place. 


(2) [S.449] Where the pleader of such minor omits, within a reasonable time 

to take steps to get a new next friend appointed, any person interested in the minor 
or in the matter in issue may apply to the Court for the appointment of one, and the 
Court may appoint such person as it thinks fit. 

11. [S. 458.] (1) Where the guardian for the suit desires to retire or does not 

do his duty, or where other sufficient ground is made to 
appear, the Court may permit such guardian to retire or 


Retirement, removal or 
death of guardian for the suit. 


may remove him, and may make such order as to costs as 


it thinks fit. 


(2) [S. 459.] Where the guardian for the suit retires, dies or is removed by the 
Court during the pendency of the suit, the Court shall appoint a new guardian in his 


place. 

12. [S. 450.] (1) A minor plaintiff or a minor not 

a party to a suit on whose behalf an application is pend- 
ing shall, on attaining majority, elect whether he will 
proceed with the suit or application. 

(2) [S. 451] Where he elects to proceed with the suit or application, he shall 
apply for an order discharging the next friend and for leave to proceed in bis own 
name. 


Course to be followed by 
minor plaintiff or applicant on 
attaining majority. 


(3) The title of the suit or application shall in such case be corrected so as to 
read henceforth thus : — 

“A.B., late a minor, by C.D., his next friend, but now having attained majority.” 

(4) [S. 452.] Where he elects to abandon the suit or application, he shall, if a 
sole plaintiff or sole applicant, apply for an order to dismiss the suit or application on 
repayment of the costs incurred by the defendant or opposite party or which may 
have been paid by his next friend. 

(s) [S. 453] Any application under this rule may be made ex parte but no 
order discharging a next friend and permitting a minor plaintiff to proceed in his own 
name shall be made without notice to the next friend. 


0. 32, R. 11.— Guardians are not bound to con- 
test all claims whether well or ill-founded. The 
test is whether the inaction of the guardian amoun- 
ted to neglect of duty or was in the best interests 
of the infant. 6 C.L.J. 448. Guardian cannot 
retire without Court’s permission. 94 I. C. 340 = 
A.I.R. 1926 All. 437- (A.I.R. 1922 All. 416, Dist.) 
Dismissal of appeal for default of appearance 
by guardian of minor — Application for removal 
of guardian and restoration of appeal — Duty of 
Court. 21 L.W. 325 = 1925 Mad. 774. When a 
plaintiff fails or refuses to place an officer of the 
Court appointed as guardian in possession of 
funds, the Court can remove the officer appointed 
under this rule. 12 B. 553. The power of the Court 
under O. 32, R. 11 to remove the guardian for 
the Suit of a minor defendant and appoint a new 
guardian instead, may be exercised at any time 
during the pendency of the suit and same is not 


taken away by the fact that an order to try the suit 
ex parte has previously been passed. '1920) M. 
W. N. 241 =55 I. C. 945. Inability on the part 
of the guardian ad litem to provide funds is suffi- 
cient cause, q I.C. 433=9 M. L. T. 333. 

COSTS. —Costs cannot be decreed against the 
guardian of a defendant except in the case refer- 
red to in this rule. 3 M. 263. Costs cannot be 
decreed against a guardian who has not been 
appointed without his previous consent. 5 B.306. 

0. 32, R. 12. — The title of the suit or applica- 
tion should only be corrected when the suit or 
application is pending. No correction need be 
made after final decree, and when it only remains 
to proceed in execution. 22 C. at p. 274. Suit by 
next friend — Election to continue — Effect of. 88 
I.C. 116 = 1925 Sindh 330. When the next friend 
is dead no application for his discharge could be 
made. 22 C. 274. 
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13. [S. 454.3 ( 1 ) Where a minor co-plaintiff on attaining majority desires to 

. , . , a repudiate the suit, he shall apply to have his name struck 

attaining majority “esUes “r, out as co-plaintiff and the Court, if it finds that he is 


repudiate suit. 


not a necessary party, shall dismiss him from the suit 
such terms as to costs or otherwise as it thinks fit. 


on 


(2) Notice of the application shall be served on the next friend, on any co- 
plaintiff and on the defendant. 

(3) The costs of all parties of such application, and of all or any proceedings 
theretofore had in the suit, shall be paid by such persons as the Court directs. 

(4) Where the applicant is a necessary party to the suit, the Court may direct 
him to be made a defendant. 


14. [S. 455.] ( 1 ) A minor on attaining majority may, if a sole plaintiff, 

TT . , . apply that a suit instituted in his name by his next 

5uit nreasonabI < or im P r °P er friend be dismissed on the ground that it was unreason- 
able or improper. 

(2) Notice of the application shall be served on all the parties concerned ; and 
the Court, upon being satisfied of such unreasonableness or impropriety, may grant 
the application and order the next friend to pay the costs of all parties in respect of 
the application and of anything done in the suit, or make such other order as it thinks 
fit 


[Madras] In O. 32 after R. 14 add the following as rule 14-A : — 

“ 14-A. * The appointment or discharge of a next friend or guardian for the suit of a minor in 
a matter pending before the High Court in its appellate jurisdiction, except in cases under appeal to 
the King-in-Council, shall be deemed to be a quasi-judicial act within the meaning of section 128 (2) 
0 ) of the Code of Civil Procedure and may be performed by the Registrar, provided that contested 
applications and applications presented out of time shall be posted before a judge for disposal. ” 

15. [S. 463 ] The provisions contained in rules i to 14, so far as they are ap- 

plicable, shall extend to persons adjudged to be of un- 
Application of rules to per- sound mind and to persons who though not so adjudged 
sons of unsound mind. are found by the Court on inquiry, by reason of unsound- 

ness of mind or mental infirmity, to be incapable of pro- 


tecting their interests when suing or being 


0. 32, R.14. — The next friend of a minor plain- 
tiff died during the pendency of the suit The 
suit was subsequently dismissed, owing to the in- 
difference of the plaintiffs relations, with costs to 
be paid out of the estate of the deceased next 
friend. Held, that the order as to costs was 
made without jurisdiction. 20 O.C. 300—43 I. C. 
257 -~S O. L. J. 106. 

0. 32, R. 15. Scope and application.— 
The Court must be satisfied of the title of the 
next friend to intervene and it ought to be satis- 
fied that the person is of unsound mind and that 
he stands in need of protection. 23 B. 658. The 
rule applies to execution proceedings. 19 M. 219 
(226). A sale in execution of a decree obtained 
against a lunatic who was not properly represen- 
ted is of no effect at all and is not merely void- 
able. (33 Cal. 1094; 32 Cal. 296, Rel.); 18 C. W. 
N 1329 = 20 C. L. J. 291. The fact that a person 
•of high position had renounced the world and 
become a sanyasi, devoting himself wholly to 
spiritual things and entirely neglecting his worldly 
affairs, would not of itself, however unusual such 
conduct might be in a man of high position of a 
zamindar possessing considerable landed property 
justify the Court in holding that by reason of un- 
soundness of mind or mental infirmity he was 
incapable of protecting his interests, when suing 
or being sued within R. 15. But a persistent 
delusion of being haunted by demons, of persecu- 


sued. 


tion by imaginary voices attributed to gases 
issuing from various parts of his body and the 
religious megalomania which led him to regard 
himself as destined t to be in some sort a saviour 
of the world are symptoms which would justify 
the conclusion that the person is suffering from 
systematic delusional insanity and incapable of 
managing his own affair. (1927) M. W. N. 456 = 
26 L. W. 94 = 31 C.W.N. 1087 =39 M.L T. 155 = 
101 I.C. 363 (2 ) = A. I. R. 1927 P. C. 123 (P.C.). 
The position of lunatic and minor is 

THE SAME. — A sale of a lunatic’s property in 
execution of a decree against him in a suit in 
which he was not represented by a guardian ad 
litem is a nullity and the lunatic can resist an 
action for possession without setting aside the 
sale [32 Cal. 296 = 32 I. A. 23. (P. C.) ; 38 Mad. 
1076, Dist.] ; 34 I. C. 55* =4 L.W. 228. Where 
a decree is obtained against a lunatic on the 
refusal of the Court to appoint a guardian ad 
litem for him, the representatives of the lunatic 
cannot after his death raise an objection in exe- 
cution that the decree was null and void. 45 I.C. 
219 = 5 O. L. J. 90. The provisions of this rule 
are not exhaustive and lunatic can sue through 
his next friend though not adjudged a lunatic 
under any law. 33 C. 1094 ; 24 M. 504 ; 23 B. 
658 ; see also 13 B. 656. Omission to appoint a 
guardian ad litem for a man of unsound mind 
does not render the whole suit invalid ab initio. 
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16. [S. 464.] Nothing in this Order shall apply to a Sovereign Prince or Ruling 

Chief suing or being sued in the name of his State, or 
Chiefs”** f ° r Princes and being sued by direction of the Governor-General in 

Council or a Local Government in the name of an agent 
or in any other name, or shall be construed to affect or in any way derogate from the 
provisions of any local law for the time being in force relating to suits by or against 
minors or by or against lunatics or other persons of unsound mind. 

[Madras] Add as Rule 17 of Order 32:— 

“ 17 . In suits relating to the person or property of a minor or other person under the superin- 
tendence of the Court of Wards the Court in fixing the day for the defendant to appear and answer 
shall allow not less than two months’ time between the date of summons and the date for 
appearance.” 

ORDER XXXIII. 

Suits bv Paupers. 

Suit may be instituted in 1. [S. 401.] Subject to the following provisions, any 

forma pauperis . suit may be instituted by a pauper. 


22 I. C. 673. Rule applies whether the lunatic is 
adjudged or not. 3 L. W. 301 -=34 I C. 42S ; 16 
I. C. 885 ; 29 I. C. 505 = *3 A. L. J. 562 ; 34 I.C. 
551-4 L. \V. 228 (7 Cal. 242 ; 13 Bom. 656 ; 

24 Mad. 504, Foil.). Defendant alleged to be of 
unsound mind by one party denied by the 
opposite party — Judicial inquiry, is necessary 
1922 Cal. 86. There is no established rule of 
practice requiring that suits relating to a lunatic’s 
property should be brought by the lunatic’s 
manager and not by himself. On the contrary 
the C. P. Code contemplates suits by persons of 
unsound mind whether so adjudged or not. 
Though it is true that a person so incapacitated 
has to sue by a next friend, yet next friend is not 
a party and the absence of a next friend is im- 
material. 27 I. C. 459 = *9 C. N. 45 Person 
of weak mind can sue through a next friend. 83 
I. C. 253 = 192'; Nag. 245. Notice of unsoundness 
—Duty to appoint guardian — Decree. 50 I. C. 
109 = 17 A. L. J. 257. 

0 . 83 , R. 1 . SCOPE of Rule. — An applicant 
to be disqualified to sue as pauper must be 
possessed of means sufficient to pay Court 
fees, and not merely entitled to property. 105 
I. C. 30. A suit instituted in the ordinary way 
may be continued as a pauper suit. 20 C. 319 ; 
8 B. 615. In 5 C. 819 it was held that the Court 
had power to allow a defendant to defend in 
forma pauperis. English law is different from 
Indian law. 2 Pat. 879 = 4 Pat. L. T. 538. No 
court-fee is payable upon a bill or plaint in Eng- 
land and only the costs of conducting the litiga- 
tion such as payment of fees to lawyers, etc., 
has to be incurred. {Ibid.) 

WHO CAN SUE AS A PAUPER. — A person who 
has obtained leave to sue under S. 18 of the 
Religious Endowments Act can be permitted to 
sue in forma pauperis . 24 M. 419. A minor can 
sue as a pauper although his next friend has sub- 
stantial means. 3 M. at p. 4. The representative 
of a pauper cannot continue the suit in forma 
pauperis if not a pauper himself. 24 L. W. 550 = 
1925 M. 819. Minor can sue in forma pauperis 
— Status of next friend immaterial. 37 C. L J. 
394 = 1923 Cal. 656. A next friend who is a 
pauper can sue in forma puperis. 11 B. L. R. 373, 
An administrator of an estate can also sue as a 
pauper. 7 M. 390. An executor may be allowed 


to petition for, and, if entitled thereto, to obtain 
probate in forma puperis . 18 B. 237. A shebait 
suing his co-shebaits and an alienee for recovery 
of endowed property may be allowed to sue in 
forma pauperis , the fact that his co-shebaits are 
possessed of means is perfectly immaterial. 11 
I. C. 892. O. 33 applies to suits by companies. 
The terms “ persons ” in the order inclades com- 
panies also. 41 Mad. 624 = 34 M. L. J. 421. 

Explanation.—^ 30 B. 593 ; 10 B. 

207 ; 10 A. 467. A person who applies for 
leave to sue as a pauper is not bound to try and 
raise funds by mortgaging his claim. 3 M. 249, 
Suit to redeem -Equity of redemption — Should be 
excluded in calculating means. 19 N. L. R. 165 = 
1924 Nag. 44. Occupancy tenancy is not property. 
90 I. C. 949 = A. I. R. 1925 Nag. 438. Suit m 
forma pauperis — -Admission of part of the claim 
by defendant cannot dispauper plaintiff. 47 Bom. 
523 = 25 Bom. L. R. 199. Meaning of the words 
“ other than his necessary wearing apparel and 
subject-matter of suit.” See A. I. R. 1926 Nag. 
273, “ Is not possessed of sufficient means ” in 
the explanation. See 45 C. L. J. 68 = 100 I. C. 
264 = A. I. R. 1927 Cal. 309. Ordinary orna- 
ments of woman are wearing apparel and ought 
to be excluded. {Ibid.) So also dower debt not 
reduced to possession. {Ibid.) The mere fact 
that applicant’s husband has property is not 
sufficient reason for disallowing her application 
for leave to sue m forma pauperis. 44 I.C. 723 = 
3 Pat. L. J. 178. A woman who has been per- 
mitted to sue as pauper cannot be asked to 
furnish security for costs under O. 25, R. 1. 36 
I.C. 320 = 10 Bur. L. T. 105. An order for 
security for costs passed in an ordinary suit ceases 
to operate as regards the antecedent costs if leave 
is given to continue the suit as a pauper before 
the period for furnishing the security has expired. 
13 Bom. L. R. 955 =36 Bom. 415. The privilege 
of maintaining a pauper suit, is personal, granted 
to people who have no means of carrying on 
litigation and the representative of a pauper 
cannot continue the suit with the same privilege 
unless he himself is a pauper. (3 W. R. 20, Not 
Foil.; 3 Mad. 3, Dist. ; 18 Bom. 237, Rel.), 
36 Bom. 279 = 1 j I.C. 724 = 13 Bom. L. R, 577 ; 
see also 25 All. 137 ; 33 Cal. 1163 ; 1 O. L. J. 709. 
= 26 I. C. 714 ; 18 O. C. 64 ; 64 I. C. 63. 
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Explanation . — A person is a “ pauper ” when he is not possessed of sufficient 
means to enable him to pay the fee prescribed by law for the plaint in such suit, or, 
where no such fee is prescribed, when he is not entitled to property worth one hundred 
rupees other than his necessary wearing apparel and the subject-matter of the suit. 

[Bombay] The following sentence shall be added to the Explanation to Rule I of 
Order 33, Civil Procedure Code, namely: — 

In determining wnether he is possessed of sufficient means the subject-matter of the suit shall 
be excluded. 

2. [S. 403.] Every application for permission to sue as a pauper shall contain 

the particulars’ required in regard to plaints in suits: a 
Contents o application. schedule of any movable immovable property belonging 

to the applicant, with the estimated value thereof, shall be annexed thereto ; and it 
shall be signed and verified in the manner prescribed for the signing and verification 
of pleadings. 

3. [S. 404.] Notwithstanding anything contained in these rules, the application 

shall be presented to the Court by the applicant in person, 
Presentation of application. un i ess he is exempted from appearing in Court, jn which 

case the application may be presented by an authorized agent who can answer all 
material questions relating to the application, and who may be examined in the' same 
manner as the party represented by him might have been examined had such p,*rty 
attended in person. 

4. [S, 406] (1) Where the application is in proper form and duly presented, 

tne Court may, if it thinks fit, examine the applicant, or 
Examination of applicant. his agent when the applicant is allowed to appear by 
agent, regarding the merits of the claim and the property of the applicant. 

(2) Where the application is presented by an agent 

may ^rde^appUcam" 1 ’ to°be the Court may ’ if k thinks fit - order that the applicant be 
•examined by commission. examined by a commission in the manner in which the 

examination of an absent witness may be taken. 


Appeal. — Wheie money has been deposited 
into Court under the decree of the lower Court 
drawn by her sufficient for pa>ment of Court-fee 
■on appeal, she cannot be allowed to institute the 
appeal in forma pauperis. 23 L.W. 427=94 I. C. 
337 = A. I. R. 1926 Mad. 567 =50 M. L. J. 1 14. 

PRACTICE AND PROCEDURE — A Court should 
not allow plaintiff to sue in forma pauperis 
without affording the defendant an opportunity to 
prove that the plaintiff is not a pauper (10 Bom. 
207 ; 30 Bom, 593, Rel. upon) 23 I. C. 974. 
Report of Tahsildhar as to possession of means, 
when good or otherwise. 28 I. C. 87=39 P.L.R. 
1915. Where pauper application is dismissed, 
the Court can extend time for payment of Court- 
fee. 18 L. W. 4151 =46 M. L. J. 254. Where 
subsequent to an application to sue as a pauper, 
the applicant receives a sum of money, sufficient 
to defray the suit expenses the Court has no 
jurisdiction to grant leave to sue as a pauper. 61 
I. C. 958 = 13 L. W. 76. 

Burden of Proof. — A s to pauperism is on 
the applicant himself see A. I. R. 1926 Nag. 273. 

LIMITATION. — An application for leave to sue 
as a pauper presented five years after attaining 
majority is barred, and cannot be allowed. 26 
I. C. 90 = 1 L. W 668. 

Legal Representative of pauper plain- 
tiff cannot continue the suit after plaintiff’s death 
unless such legal representative is also a pauper. 
104 I. C. 347 = A. I. R. 1927 Lah. 665 ; ( 1927). 
M. W. N. 886. 

0 . 83 , E. 2. — A petition to sue in forma pauperis 
which fails to comply with the provisions of 
O. 33, R. 2 ought to be rejected. 6 Bur. L. T. 
141=201.0.640. When allegations in plaint 


show prtma facte cause of action the application 
to sue as a pauper should not be dismissed except 
on merits. 30 I. C. 689. Where a pauper appli- 
cant omits to mention his immovable property 
and also fails to submit a list of such property 
when required, the application B is not in pioper 
form. 1923 Oudh 118. But see also 8 Pat, L. T. 
794 = 104 I. C. 364. 

0 . 33 , R. 3 . — Form of petition — Separate 
affidavit instead of verification is sufficient. 1923 
Lah. 684. An authorized agent in R. 3 does not 
include a recognized agent or a pleader as such. 
80 P. L. R. 1915 = 28 I. 448. Leave to sue 
in forma pauperis ought not to be refused on in- 
sufficient ground. If the Court does so, the High 
Court will interfere in revision. 26 M.L.J. 343 = 
23 I. C. 82. Presentation through the Nazir is 
sufficient and proper. 58 I.C. 961 = 17 N.L.R. 22. 
See also 47 M. L. J. 522. 

0 . 33 , R. 4 . — Where the applicant who seeks 
for permission to sue as pauper, is examined 
under R. 4, the opposite party has a right to cross- 
examine. 60 I. C. 738. A Court can enter into 
the merits of a case under R. 4 of O. 33, C. P. 
Code and for that purpose the judge can examine 
the plaintiff who applies for permission to sue as 
a pauper. 3 Pat, 275 = A.I.R. 1925 Patna 30. In 
an inquiry under O. 33 the Court cannot take 
evidence except the evidence of the applicant 
himself on the merits of the claim. 52 I. C. 610 
= 46 Cal. 65 r. But the Court cannot examine the 
witness for deciding the question of limitation or 
any other question than the pauperism of the ap- 
plicant. 52 I. C. 610 = 46 Cal. 651. But see 50 I. 
C. 676 contra . 
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Rejection of application. 


5. [S. 407.] The Court shall reject an application 

for permission to sue as a pauper — 


(а) [S. 405 ] where it is not framed and presented in the manner prescribed 
by rules 2 and 3, or 

(б) where the applicant is not a pauper, or 

(c) where he has, within two months next before the presentation of the 
application, disposed of any property fraudulently or in order to be able to apply 
for permission to sue as a pauper, cr 

( d ) where his allegations do not show a cause of action, or 

(e) where he has .entered into any agreement with reference to the subject- 
matter of the proposed ^uit under which any other person has obtained an interest in 

such subject-matuer. 

( 


0 . 33 , R. C. — Application for leave to sue in 
forma pai.rperis — Elements to be considered by 
Court— Plaintiff’s allegations to disclose cause of 
actior - 1 1 I. C . *>5 — 13 C. L. J. 593 ; 15 I. C. 184 
= 16 C.W.N. 466 (P. C.). All matters mention- 
ed in Rule 5 need not begone into unless raised. 
96 I. C. 830 -A. I. R. 1926 Lah. 642. Elaborate 
enquiry as to the merits not to be made. 97 I. C. 
349 — /Jl . I. R. 1926 Mad. 116c. See also notes 
under Rule 6 ; nor complicated questions of limi- 
tation. 23 L.W. 406=92 I.C. 415 = A. I. R. 1926 
Mad. 135. “ Agreement ” and “ proposed ” ex- 

plained. 37 I.C. 1 72. “A right to sue in R. 15 is the 
same thing as a cause of action” in Rule 5 57. I.C, 
9 = 31 C.L.J. 351. ” Cause of action ” means a 

subsisting cause of action which can be enforced. 
42 I. C. 519 = 33 M. L. J. 577 ; 41 Mad. 620 = 34 
M L. J. 399 ; 38 I. C. 566 ; 37 I. C. 172 ; 13 M. 

L. I 292; 54 I. C. 462 = 10 L. W. 589 ; 
18 L. W. 53; (1923) M. W. N. 412 = 1924 
Mad. 80 ; but see also 29 P. W. R. 1913. O. 33, 
R. 5 (<0 applies only to a case where the allega- 
tions in the petition do not disclose a cause of 
action. 41 Mad. 620 = 34 M. L. J. 399. Govern- 
ment pleader has a right to cross-examine the 
witnesses of the applicant and can also produce 
evidence to oppose the application. 12 I. C. 741 
= 8 A. L. J. 1148. An elaborate enquiry into 
doubtful and complicated questions of law can- 
not be gone into at this stage. 41 Mad. 620=34 

M. L. J. 399. Next friend suing on behalf of 
minor need not be a pauper. 58 I. C. 446 = 23 C. 
W. N. 955. Application for leave to sue in for?na 
pauperis-- Dismissal of- Application for withdraw- 
al of pauper application to suef/// forma pauperi r 
bais subsequent pauper suit, not regular suit on 
payment of fees. 52 I. C. 562. There is no dis- 
tinction between an order of rejection under R. 5 
and an order of refusal under R. 7. Both have 
the same effect. 33 I. C. 812=20 C. W. N. 669, 
But see next case. Rules for rejecting a plaint 
differ from those for rejecting an application to 
sue as a pauper. 5 Bur. L.T. 123 = 16 I.C. 83. The 
fact that the claim for some of the properties is 
not sustainable, will not justify the Court in dec- 
lining to grant leave to sue as pauper. 16 I. C. 
612 =(1912) M. W. N. 38 ; 26 I. C. 90=1 L.W. 
668. Question of valuation— Court cannot go 
into in pauper petition. 61 I. C. 891. Benamidar 
cannot be allowed to sue as pauper to give a non- 
pauper the right to evade the fiscal law by setting 
up a pauper nominee. 50 I.C. 520 = 1919 Pat. 
232. Insolvency is not one of the grounds men- 


tioned in O. 33, R. 5 on which such an applica- 
tion can be rejected. 1925 M. 791 =48 M. L. J. 
491. Application for leave to sue as a pauper — 
Verification defective. 5 Bur. L. T. 123 = 16 I.C. 
83. In an application to sue in forma pauperis 
evidence should be confined entirely to the ques- 
tion of applicant’s pauperism. 54 I. C. 462 = 10 
L. W. 589. But see also 29 P. W. R. 1913 In 
order to bar an application under O. 33, R. 5 (V), 
the agreement must be with reference to the sub- 
ject-matter of the proposed suit. 37 I. C 172. 

0 . 33 , R. 5 , cl (a) See 26 L. W. 546 ; 51 M. 

L. J. 79 ; 50 Mad. 63, 

0 . 33 , R. 5 , cl. (d).— As to the data and 
method of ascertaining the existence of cause of 
action. See 101 I. C. i8 = A.I.R. 1927 Mad. 441 
= 52 M. L. J. 330. 

0. 33 , R. 5 , cl. (e) is designed in aid of bona 
fide litigants only, and it must be stiictly confined 
to such litigants. 8 Pat. L. T. 810 = 103 I.C. 
448= A. I. R. 1927 Pat. 352. 

LIMITATION. — A Court is competent to reject 
an application to sue in forma pauperis under O. 
33* R. 5 (d 0 on the ground that the claim is bar- 
red by limitation. 1 1 I.C. 857 =4 Bur. L.T. 1919 ; 
57 I. C. 9 = 31 C. L. J. 351 ; 53 I. C. 441 (0 = 

1 34 P. R 1919 ; 18 I. C. 491 =58 P. L R. 1913. 
See (1925) M. W. N. 779. An application to sue 
in forma pauperis cannot be allowed w’here the 
cause of action is time-barred. 42 I, C. 519. 

APPEAL. — No appeal lies from an order reject- 
ing an application for leave to sue in forma pau- 
peris but the applicant can bring a suit in the 
ordinary way. 39 I. C. 942. 

REVISION. — Order rejecting application for 
leave to su tin forma pauperis is not open to 
revision. 20 A. L. J. 55 = 44 A. 248. But see 10 
All. 467 ; 21 A. 133 ; 2 C. W. N. 474 ; 8 C. W. 

N. 70; 101 I. C. i8 = A. I. R. 1927 Mad. 441 =52 

M. L. J. 330. See also cases under O. 33, R. 15. 
The mere fact that the schedule omits one item 
of property, is not sufficient ground for dismissal 
and the High Court can interfere in revision. 27 
I C. 891 = 1 L. W. 1068. 

REVIEW. - A judge refusing an application to 
sue in forma pauperis is competent to entertain a 
petition of review of his own order. 33 I. C. 812 
= 20 C. W. N. 669. 

Second Application.— R. 15 does not bar 
a second application to sue as pauper. 57 I, C. 9 
= 31 C. L. J. 351, See also 96 I. C. 962 » A. I. 
R. 1926 Mad . 875 =51 M. L. J. 79. 
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6. [S. 408 ] Where the Court sees no reason to reject the application on any of 

... the grounds stated in rule 5, it shall fix a day (of which 

evidence of applicant's® pa" 8 at leaSt ten C ‘ ear n0tice sha11 given to the oppo- 

per i snK site party and the Government pleader) for receiving such 

evidence as the applicant may adduce in proof of his 
pauperism, and for hearing any evidence which may be adduced in disproof thereof. 

7. [S. 409.] ( 1) On the day so fixed or as soon thereafter as may beconvenient, 
the Court shall examine the witnesses (if any) produced 
by either party, and may examine the applicant or his 

agent, and shall make a memorandum of the substance of their evidence. 


Procedure at hearing. 


(2) The Court shall also hear any argument which the parties may desire to 
offer on the question whether, on the face of the application and of the evidence (if 
any) taken by the Court as herein provided, the applicant is or is not subject to any 
of the prohibitions specified in rule 5. 

(3) The Court shall then either allow or refuse to allow the applicant to sue 


as a pauper. 

8. [S. 410.] Where the application is granted, it shall be numbered and regis- 

. tered, and shall be deemed the plaint in the suit, and the 

miUe 0 d CeClUre lf af>P 1Catl ° n a suit shall proceed in all other respects as a suit instituted 

in the ordinary manner, except that the plaintiff shall not 
be liable to. pay any court-fee (other than fees payable for service of process) in res- 
pect of any petition, appointment of a pleader or other proceeding connected with 
the suit. 

9. [S. 411.] The Court may, on the application of the defendant, or of the Gov- 

ernment pleader, of which seven days’ clear notice in 
Dispaupering. writing has been given to the plaintiff, order the plaintiff 


to be dispaupered — 

(a) if he is guilty of vexatious or improper conduct in the course of the suit ; 

( b ) if it appears that his means are such that he ought not to continue to sue 
as a pauper ; or 

(c) if he has entered into any agreement with reference to the subject-matter of 
the suit under which any other person has obtained an interest in such subject-matter. 


0 . 33 , E. 6. — Evidence as to the plantiff’s title 
cannot be gone into. 45 A. 548 = 21 A.L. J. 441. 
Enquiry is to be confined to question of pauperi- 
sm.^ Bur. L.J. 174 = 99 1 . C. 760 = A. I. R. 1927 
Rang 72. Evidence on the mtrits not to be let 
into. (Il>id.) It is fully competent to a Court to 
take evidence under Rr. 6 and 7 on any matters 
specified in R. 5 and to decide on those mattters 
to the best of its abfiity. 50 I. C. 520 = 0919) 
Pat. 232. 

0 . 33 , Rr. 6 & 7 . — Court disposing of pauper 
application without notice to opposite pleader or 
Government vakil acts without jurisdiction and re- 
vision lies. 100 I.C. 726 = A.I.R. 1926 Cal. 464. 

0 . 33 , E. 7 . — No person other than the guardi- 
an ad litem can compromise a dispute between 
the tninor and another. 57 I.C. 417 = 44 Bom. 
574. Suit in forma pauperis — Subsequent pay- 
ment of Court-fee — Institution deemed to have 
been made on the date of the original presenta- 
tion. 18 N. L. R. 44 = 1922 Nag. 600 ; 37 I. C. 
921=30. L. J. 647. 

0 . 33 , R. 8.— An application for leave to sue as 
a pauper is not a plaint till leave is granted, and 
till then it cannot be returned under O. 7, R. 10. 
If so returned the High Court will interfere in re- 
vision. 52 I. C. 688. Court has no jurisdiction 
to attach before judgment defendant’s property 
before granting plaintiff’s application to sue as 
pauper. 25 C. L. J. 159 = 21 C.W.N. 870. S. 3 


of Limitation Act should be read along with O. 
33, R. 8, Civil Procedure Code. 22 L. W. 732 = 
49 M.L.J. 538. Pauper application under the old 
Court Fees Act — Leave granted after amended 
Act came into force — Suit decreed with costs — 
Basis of calculation of court-fees. See A. I. R. 
1926 Mad 159. 

0 . 33 . R 9 . — Concealment of pioperty — Asset 
of doubtful value— Insurance policy. 46 B. 1017 
= 1922 Bom. 215. Conduct which, by itself, 
may entitle the Court to dispauper a plaintiff. 
See 46 B. 1017 = 1922 Bom. 215. Dispaupering 
grounds for. 2 Pat. 879 = 4 Pat. L. T. 538. 
Pauper plaintiff agreeing to pay his pleader a 
large sum of money if he w ins his case would be 
a good ground for dispaupering him. 6 Bur. L. 
J. 152 = 104 I. C. 316 = A. I. R. 1927 Rang. 283. 
But see 96 I. C. 830 = A. I. R. 1926 Lah. 642 (9 
Bom. 371 Dist.). Where a plaintiff in a suit (in 
forma pauperis ) dies, his executor is not liable 
to be dispaupered. 87 I. C. 372 = 1925 M. 768 = 
48 M. L. J. 390. The word “ means ** 
in cl. (b) is to be interpreted with the help of 
the definition of pauper referred to above. 2 Pat. 
879 = 4 Pat. L. T. 538 Rule 9 is intended to 
prevent the pauper continuing his suit when a 
third party has obtained an interest in the pro- 
perty and hence able to pay the Court-fees. 21 
I. C. 536-7 S. L. R.52. 
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10 . [S. 414 .] Where the plaintiff succeeds in the suit, the Court shall calculate 
the amount of court-fees which would have been paid by 
ceeds StS Where paUPer suc ‘ the plaintiff if he had not been permitted to sue as a 

pauper ; such amount shall be recoverable by the Govern- 
ment from any party ordered by the decree to pay the same, and shall be a first charge 
on the subject-matter of the suit. 

Procedure where pauper 11. [S. 412.] Where the plaintiff fails in the suit or is 
* ails * dispaupered, or where the suit is withdrawn or dismissed, — 

{a) because the summons for the defendant to appear and answer has not 
been served upon him in consequence of the failure of the plaintiff to pay the court- 
fee or postal charges (if any) chargeable for such service, or 

(6) because the plaintiff does not appear when the suit is called on for hearing 
the Court shall order the plaintiff, or any person added as a co-plaintiff to the suit, 
to pay the court-fees which would have been paid by the plaintiff if he had not been 
permitted to sue as a pauper. 


12. The Government shall have the right at any time 
to apply to the Court to make an order for the payment of 
court-fees under rule io or rule ii. 

13 . All matters arising between the Government and any party to the suit under 
rule io, rule n or rule 12 shall be deemed to be questions 
arising between the parties to the suit within the meaning 
of section 47. • 


Government may apply for 
payment of court-fees. 


Government to be deemed a 
party. 


Copy of decree to be sent to 
Collector. 


14. Where an order is made under rule 10. rule 11 
or rule 12, the Court shall forthwith cause a copy of the 
decree to be forwarded to the Collector. 


15. [S. 413.] An order refusing to allow the applicant to sue as a pauper shall be 
a bar to any subsequent application of the like nature by 
Refusal to allow applicant hi m j n respec t 0 f the same right to sue ; but the applicant 

quent application of like shall be at liberty to institute a suit in the ordinary 
nature. manner in respect of such right, provided that he first pays 

the costs (if any) incurred by the Government and by the 
opposite party in opposing his application for leave to sue as a pauper. 

16 [S. 415 ] The costs of an application for permis- 

Costs. sion to sue as pauper and of an inquiry into pauperism 

shall be costs in the suit. 


0. 33, E. 10. — O. 33, R. 10 creates two distinct 
and separate rights in the Crown, one right tn 
rent against the property and the other right in 
personam against the pauper. 50 I. C. 315 = 4 P. 
L. J. 1 66. Crown can recover court-fee with- 
out a separate suit. (Ibtd.y Ciown debts— Priority 
of. 34 All. 223-39 I. A. 62 = 22 M.L. J. 457 
(P. C.). A paper succeeding partly in his case 
should be given the costs proportionate to his 
success. A pauper plaintiff should not be allowed 
to penalize the defendant by exaggerating his 
claim. 14 A.L.J. 657 =38 All. 469. Where a pau- 
per plaintiff applies for amendment of the plaint 
it is not competent to the Court to direct the 
plaintiff to pay costs of the amendment. 47 B. 
£04 =5 1922 Bom. 385, The proper method of recov- 
ering court-fee payable to Government in case of 
the property out of which it is to be recovered is 
aright to future maintenance, is by Court ap- 
pointing a Receiver to collect the same and pay to 
Government, in instalments, if necessary, in order 
that the maintenance holder may have something 
to live upon. 49 Mad. 567== A I.R. (1926) Mad. 
365 =5° M.L.J. 279. As to order for payment of 


court fees in suits for maintenance, see 105 I.C. 
723=32 C.W.N. 48 (38 All. 469. Doubted ; 14 
Mad. 163, Ref.) ; 94 I.C. 391 =A. I. R. 1926 Cal. 
8159. Suit m forma pauperis — Costs decreed to 
defendant exceeding claim decieed to plaintiff — 
Government, if can claim charge. 14 L.W. 529 
= 42 M. L. J, 19. 

0. 33, Er. 10-13. — Decree passed in pauper suit 
— Basis of calculation of court fees — Amended 
Court-Fees Act coming into force, effect of. See 
96 I. C. 1 12 = A. I. R. 1926 Mad. 474 = 50 M. L. 
J. 280 ; see also A. I. R. 1926 Mad. 159. 

0. 33, Er. 11 aud 12. — Pauper suit— Compro- 
mise — Court-fee. 35 Bom. 448 = 12 I. C. 29. 
Whenever a suit is dismissed whether at the 
request of parties or not the plaintiff is the party 
defeated and must pay the Court-fees to Govern- 
ment. (Ibid.) 

0, 33 , E. 16. — R. 15 should be read along with 
Rr. 5,6 and 7. 57 I. C. 9=31 C. L. J. 351. 
Or lers under R. 5 or 7 bar fresh proceedings 
under R. 15. 33 I. C. 812 =20 C. W.N . 669. A 
petition to sue in forma pauperis can be register- 
ed as plaint in the suit if full Court-fee is paid. 
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ORDER XXXIV. 

Suits relating to Mortgages of Immovable Property. 

1. Subject to the provisions of this Code, all persons having an interest either in 

,, . r the mortgage-security or in the right of redemption, 

Parties to suits for fore- u n . . , * . . A 

Closure, sale and redemption sha11 be l oined as P arties to any suit relating to the 

mortgage. 


(24 Cal. 88 9, F.); 14 I C. 297 = 16 C. W. N. 641. 
R. 15 makes it a condition precedent for a 
petitioner, whose application to sue in forma 
pauperis has been rejected, to pay the costs of 
government in opposing the application before a 
regular suit can be entertained ; there should be 
a demand for it. Where there has been no such 
demand suit should not be dismissed. ( Ibid .) 
Where an application for leave to sue in forma 
pauperis is dismissed as not pressed, it bars a 
fresh application in respect of the same right. (20 
Bom. 86> Foil.) ; 1924 Lah. 312 But see 56 I. C. 
207 — 1 Lah. 15 1. Fresh application can be made 
if the application to sue tit forma pauper ts is 
dismissed for default. 2 Bur. L. J. 217 = 1924 
Kang. 161 ; 56 I.C. 207 = 1 Lah. 15 1 ; see l.C. 
982 = 1925 Mad. 986. See also 9S I.C. 26=4 
Rang. 245 - A.I.R. 1926 Rang. 200 ; 96 I. C. 962 
= A.I.R. 1920 Mad. 875=51 M.L.J.79. Limita- 
tion is computed from the date when the pauper 
petition is filed, a pauper suit being converted into 
a regular suit. 28 I. C. 504^(1915) M. W. N. 
228. 

0. 34 and not S. 34 determines the question of 
the rate of interest in the case of mortgages. 54 
I. A. 1 =54 C. 161 =25 L W. 685 =29 bom. L.R. 
752= A. 1. R. 1927 P. C. 1=52 M. L. J. 373 — 99 
I. C. 686 fP. C.). 

0. 34, R. 1. applicability.— The object 
of O. 34, R. i is that all claims affecting the 
equity of redemption should be disposed of 
in one and the same suit. 54 I. A. 68=50 Mad. 
180 = 29 Bom. L. R. 805 = 100 I. C. 86 = 1927 P. C. 
32=52 M. I.. J. 338 (P. C\). For scope and 
object of, see 53 M L.J. 647. A charge which has 
been created by the decree in a suit for money 
does not convert the suit into a mortgage suit and 
make this order applicable. 49 M.L.J. 490 = 1925 
Mad, 1101. As regards scope of Order 34, see 
25 C. L. J. 553 = 40 I. C. 845 = 21 C. W. N. 920. 
Also see 1925 Nag. 15. The object of the rule is 
to prevent the multiplicity of mortgage suits. 31 
C at p. 432 ; 33 C. 425 (433) ; 28 B. at p. 16 ; 32 
C. 746 ; 28 A. 174 (F.B.) ; 21 A.LJ. 701 = 1924 A. 
107 ; 50 M. 180. Non production of the original 
mortgage-deed the terms of which are not disput- 
ed is no sufficient ground for dismissing the suit. 
61 I.C. 412 = 19 A.L.J. 185. Non-joinder due to 
want of notice ought not to be penalised. 66 I. 
C. 631 (F. B.). Also 1922 Nag. 89 (F.B.). Where 
it is possible to do justice as between the parties 
before it, the Court should not dismiss the entire 
suit. 21 A. L. J. 701 =1924 A. 107. .SW 1923 
Nag. 234. Also 1925 Pat. 59. Non joinder of 
parties is no ground for reversal of decree by an 
appellate Court. 5 L. W. 615=40 I.C. 414- 
Even if non-joinder is a fatal defect, it can be 
cured under O. 1, R. 10 (2), 27 A. 75 ; see also 

30 C. 755. O. 34, R. 1 should be read subject to 
O. 1, K. 9, C.P.C, 100 I. C. 198 = 1927 AIL 290. 
As to whether the rule requires that persons whose 
rights are admitted should be made parties, see 29 
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M. 84 ; 29 M. 217 at p. 224 ; 27 A. 511 ; 28C. 5 1 7; 
25 M. 568 ; 25 M. at p. 113 ; 30 to. 353. But see 

20 A. 322. The mlelays down only who must be 
made parties, and does not prohibit the joinder of 
any person as a party. 55 I. C . 433. As to effect of 
non-joinder of necessary parties In a suit for sale, 
see 84 I. C. 262 = 1924 All. 928 ; 100 I.C. 198 = 
1927 A. 290. An attaching creditor, since he 
has got the right to redeem, is a necessary party. 
17 I. C. 432 = 17 C. W.N. S71 ; 1923 Nag. 31 1 ; 
105 I C. 427 = 23 N.' L. R. 164. Non- joinder of 
one of two divided heirs of deceased mortgagor, 
enjoying in separate shares, is not fatal, and the 
whole amount can be recovered from the imp ead- 
ed son’s share. 35 All. 441 =20 I. C. 41 =11 A. 
L. J. 630. See also 43 Bom. 575 =51 I.C. 223 = 

21 Lorn. I,. R. 369. Non-joinder of all the heirs 
is not fatal. A decree for a proportionate share 
of money as against heirs on record should be 
passed. 66 I.C. 312 = 25 C. W. N. 594 ; 89 I. C. 
x 2 1 ; 29 C. W. N. 51 = 1925 Cal. 152. Suit by 
only one of several heiis of a mortgagee is not 
maintainable ; all must be n ade paitits. 36 I.C. 
77. See al r o 32 Cal. 746. Suit for redemption 
by one of many uralans of a temple without 
impleading the others as parties is not maintain- 
able 13 I. C. 234 = (1911) 2 M. W. N. 537. 
Where some of the co-mortgagors owning distinct 
shares were not made parties, a decree for a sura 
proportionate to the interest of ihe parties im- 
pleaded could be given. 35 All. 247 = 19 I.C. 61 4. 
But see 90 I.C. 80. Also 89 I. C. 121, 48 A. 17* 
= 1926 All. 46 ; 66 I.C. 312. One co mortgagee 
can sue by impleading the others as defendants. 
20 I.C. 329. In a suit for redemption, if one of 
the mortgagees was exonerated, the suit must 
be dismissed. 45 I» C. 650=4 Pat. L. W. 391. 
The kanomdar is a necessary party to a suit for 
redemption. 25 M, 568. The mortgagee pur- 
chaser is not entitled to eject the purchaser of the 
equity of redemption when in the suit such pur- 
chaser has not been made a party. 25 I.C. 1. But 
see 20 I. C. 184 = 1 1 A. L. J. 362 ; 24 Bom. L. R. 
741 = 1922 Bom. 334 ; also 49 Cal. 1048 =28 C.W. 

N. 92 = 1923 Cal. 274 ; 22 C. W.N. 543 =44 I- C. 
521 =28 C.L.J. 256 ; 10 I.C. 137 ; 25 A. L. J. 732 
= 102 I.C. 645 = 1927 A. 61 1. The transferee of 
the equity of redemption is not bound by 
any decree in a mortgage suit in which he 
was not a party. 45 I.C. 606 = 21 O. C. 70. 
See also 34 I. C. 367=3 O. L. J. 494 ; 33 I. C. 
760 ; 12 I.C 155 = 14 C. L. J. 530 ; 65 I. C. 503 ; 
66 I C. 562 = 11 L. B, R. 1 19 ; 251. C. 931 =7 L. 
B. R. 135 ; 1927 All. 61 1 =102 I.C. 645 = 25 A.L. 
J. 772. Presence of the purchaser of the equity 
of redemption, as a witness in the suit, in the 
absence of proof of knowledge of the nature of 
the suit, does not amount to condonation of the 
omission to implead im, and the decree is there- 
fore not binding on hi n. 13 I. C. 874 = (1911) 1 
U. B. R. 92. In a suit fpr possession from the 
purchaser by persons interested in the equity of 
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Explanation . — A puisne mortgagee may sue for foreclosure or for sale without 
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redemption who have not been made parties, no 
decree can be passed without a provision for what 
may be due to the defendants under the mort- 
gage. 29 I.C. 742. When the purchaser is obstruct- 
ed from taking possession in execution of a 
mortgage decree, by an alleged purchaser from 
the mortgagor, his only remed) is a suit for pos- 
seeaion against him, giving him an opportunity to 
redeem. A mortgage suit will as well lie if be is 
in time, n I, C. 74 — 16 C. L. J. 33. Also 1923 
AU. *32. Where owner of the equity of redemp- 
tion was not a party to the mortgage suit, his 
subsequent dispossession in execution is wrong- 
ful« 36 I.C. 744. Mortgagee cannot bring sepa- 
rate redemption suits for redemption of a single 
mortgage debt where the interest of mortgagees is 
divided among several co-sharers. 104 I.C. 648 = 
1927 Bom. 513. 

JOINT Family. — The new Code does not affect 
the rule regarding the indivisibility of a mortgage 
nor the Mitakshara rule that no coparcener has 
a definite share till partition is made. 24 I. C. 
831 =10 N.L.R. 72. All the members of a joint 
family are necessary parties to a suit on a mort- 
gage of the joint family properties and their 
non-joinder is fatal to the suit. 24 I C. 252 = 12 
A.L J. 794 ; 21 I. C. 712. But see contra 1925 
Pat. 59. A minor son in a joint Hindu family 
must be made a party. 28 C. 517. Where some 
refuse to join as plaintiffs they can be added as 
defendants. 141.0.35=9 A. L. J. 410. The 
decree will be binding even on the minor members 
in the absence of fraud, where they have been 
represented by major members of the family. 21 
I.C. 192. No question of non-joinder of sons can 
arise when the mortgage by father is not opera- 
tive as against the sons. 42 Cal. 1068 = 19 C. W 
N. 849 (F. B.). The essential point in suits by or 
against managers is not the distinct description of 
him as manager, but that he is sued or sues in 
respect of a family debt. 34 All. 549=9 A. L. J. 
8rg (F.B.). No legal proceeding not filed express- 
ly as manager, short of actual redemption will 
deprive his coparceners of their right to redeem. 
40 Bom. 248 = 18 Bom. L. R. 33. But see 2 Pat. 
L. T. 553—63 I.C. 564. The managers alone can 
file a suit on a mortgage without bringing the 
other members as parties. 2 Pat. L. T. 553=63 
I. C. 564 ; 15 I. C. 876. But see 41 Cal. 727=: 
19C. L.J. 437. See also 29 I. C. 752 = 21 C. 
L. J. 452 ; 45 L C. 76 = 7 L W. 438; 46 I. C. 
727; 1 Pat. L. W. 197 = 37 L C. 833 = 1917 
Pat. 1 1 3. A foreclosure decree against a 
manager will bind all the members of the joint 
Hindu family where the manager effectively 
represents all the members. 36 All. 383 = 18 C. 
W.N. 968 = 41 I. A. 216 (P.C.). In a.8uit against 
the mortgagor' father or manager, the non- 
joinder of the sons is not fatal. 14 I.C, 38. See 
also 50 I. C. 243 ; 53 I. C. 411 =125 P. R. i9>9 : 
also 18 I.C. 848 = 9 N.L.R. 1. Also 4 Pat. L.T, 
108 = 1 P. L. R. 238 = 2 Pat. 435 1923 P- 29°; 
36 I. C. 542= 1 Pat. L. J. 468 ; 47 AU. 427 =*2 3 
A.L.J. 246=87 I.C. 700 = 1925 All 355. But 
notwithstanding that the manager is a party the 
Court should add as a party any member of the 
family who applies to be made a party* so as to 


put forward any defence challenging the mort- 
gage as not having been made for purpose bind- 
ingonthe family. 19 O.C. 58 = 361.0 64 = 3 
O.L. I. 322. Suit on a mortgage executed by son 
in a Hindu joint family — Plaintiff seeking relief 
against whole family— Father insisting on issue 
that the property was his— Issue was allowed to- 
be framed— Father not being stranger. A. I. R, 
1928 M. 199 (1926 M. 744, dis.). The sons or 
junior members cannot sue to redeem on the 
ground they were not parties to the suit in 
which the decree was passed against manager, 
unless they show that the mortgagee was aware 
of their interest and yet omitted to implead them. 
M I.C. 333 = 16 C.W.N S 1019. See also 40 I.C. 
525 = 1 Pat. L. W. 736; 2 Pat. L. J. 306=1 
Pat, L.W. 636 = 39 I. C. 779 — f 1917) Pat. 137. 

Landlord and Tenant.— To a suit to en- 
force a mortgage of a non-transferable occupancy 
holding the landlord is not a necessary party* 
46 I.C. 176 = 22 C.W.N. 662. A tenant of the 
mortgagee is a necessary party. At least he is a 
proper party. 52 I.C. 105, The lessee who has 
redeemed a mortgage by the lessor and fore- 
closes the lessor, is not liable to be ejected by 
the lessor. 59 I.C. 51 1 = 10 N.L.R. 180. 
Necessary Parties— Illustrative Cases. 

— All persons interested in mortgagee’s interest 
are necessary parties. 1926 Sind 145 = 91 I.C. 
87. The entire suit fails if a necessary party is 
added after limitation. 36 I.C. 542 = 1 Pat. L.J. 
468. Also 25 I.C. 508 ; 24 I. C. 25 = 12 A. L. J. 
619. The mortgagor is a necessary party. 36 
Bom. 624 = 17 I.C. 87 ; also 9 I.C. 940 = 9 M.L.T. 
3*6. The mortgagor is not a necessary party to- 
a mortgage suit, if the purchaser of the equity of 
redemption effectively represents him. 28 I.C. 
386. The mortgagor’s mortgagor is not a neces- 
sary party. 67 I.C. 421 =3 Lah. L.J. 373, Neither 
the mortgagor’s benamidar. 29 C.W.N. 784 = 
192*5 Cal. 973. In a suit for redemption of mort- 
gage alleged tenants of the mortgagee are proper 
parties. 96 I.C. 848 = 1926 Bom. 522 =28 Bom. 
L. R. 759. Suit to recover money under Koot 
Chit Fund— All subscribers to chit fund are 
necessary parties. 103 I C. 814 = 53 M. L. J. 
550 = 1927 Mad. 773. A trespasser is not a 
necssary party at all. 47 I. C. 536. Simply 
because a person has some title to the lands by 
reason of an entry in the village papers, he is 
not entitled to be made a party in a redemption 
suit. 87 I. C. 679 = 1925 All. 593. In a suit to 
declare a right to redeem by a necessary party 
not impleaded in the prior suit, the mortgagee 
purchaser in execution of the decree in that suit, 
is entitled to raise all the defences open to a 
purchaser. 47 Cal. 924 = 47 I. A. 91 =39 M. L. J. 
108 = 24 C.W.N. 954. See also 102 I. C. 645 = 
1927 A. 61 1 =25 A.L.J. 732. 

Paramount Title — Persons claiming para- 
mount title are not to be made parties. 38 All. 
488 = 43 L A. r87 = i4 A.L.J. 1002=20 C.W.N. 
1279 = 31 M. L. J. 571 (P. C.) ; also 40 All. 
584 =--46 I.C. 559 = 16 A.L.J. 639 ; 25 I.C. 233 = 
12 A.L.J. 1088; 44 Bom. 698=57 I.C. 577 = 22- 
Bom, L.R. 815 ; 54 I.C. 806 J 1918 Pat. 305 j 40 
LC. 86 $ i *4 LC. 871 « I O.L.J. 261 ; 44 Cal. 425 
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making the prior mortgagee a party, to the suit ; and a prior mortgagee need not be 
joined in a suit to redeem a subsequent mortgage. 


= 21 C.W.N. 177 = 37 I.C. 277 = 27 c.L. J. 212. 
But see 22 I.C. 976 = (1914,; M.W.N.623; 102 
I.c. 43S; 39 M.L.T. 459; 100 I.C. 19s; 4 K. 214 = 
98 I.C. 1 1 = 1926 Rang. 208; 23 L. W. 664 = 1926 
M.W.N. 939 = 1926 Mad. 744- 96 I.C. 26. Also 40 

I. C. 288=4 O. L. J. 261. But joinder of persons 
claiming paramount title does not make the pro- 
ceedings irregular. 5 L. W. 615 = 40 I. C. 414 
(1917) M. W. N. 417. The rule that in a mort- 
gage suit persons claiming under a paramount 
title are not proper parties is not inflexible. An 
adopted son is a necessary party in a suit on a 
mortgage by the executrix of the estate of his 
deceased adoptive father. 1 1 I.C. 826 = 14 C.L. 

J. 108. Where the leaving undetermined the 
title of persons claiming paramount title leads to 
inconvenience or hardship, it must be tried in the 
suit itself. 45 1. C. 691=4 Pat. L. W. 417. 
Where such a person is made a party and his 
title gone into, he cannot ask for a reversal of 
the decree on the ground of his title not being 
triable in the suit. 10 O. L. J 263 = 90. & A. L. 
R. 282 = 1924 Oudh 19. Rights between legal 
representatives of a deceased plaintiff mortgagee 
inter se need not be gone into. 1927 Mad. 1071. 
Where the plaintiff in a mortgage suit dies and 
only some of the representatives are brought on 
lecord and others not the whole suit must be 
decreed. 1927 Mad. 1071. See also 1926 Cal. 
1192=96 I. C. 6 q8 . 

Prior Mortgagee.— -A prior mortgagee need 
not be added in a suit b, a puisne mortgagee. 13 
I. C. i82 = (iqi 2) M. W. N. 41 ; 2 Pat. L. J. 118 
= 1 Pat. L. W. 653 -=( 1917) Pat. 194. Nor the 
purchaser of the prior mortgagor’s rights. 88 I. 
C. 803. A prior mortgagee decree-holder who 
has obtained the decree without impleading the 
puisne mortgagee is entitled to use prior mortgage 
as a shield for prior payment, when he is sued 
by the puisne mortgagee on his mortgage. 43 
All. 469=48 J. A. 365=42 M. L. !. 15 = 
1922 P. C. 11 (P. C.). In such a suit by the 
puisne mortgag-e, the prior mortgagee pur- 
chaser cannot set up any higher rights than 
any stranger purchaser, but can set up only 
the amount cf the decree made in his suit. 42 
All. 364 = 47 I. A. 71=38 M. L. J. 419 = 22 
Bom. L. R. 553 = 55 I.C. 969 (P. C.). Where 
a prior mortgagee is not impleaded, the 
decree on the puisne mortgagee’s suit is not 
a bar to a suit by k he prior mortgagee on his 
own mortgage 47 Cal . 662 =47 I. A . u = 38 M. 
L. J. 424 = ( 1920; M. W. N. 308 = 18 A. L. J. 
401 = 11 L. W. 518 = 55 I. C. 959 = 22 Bom. L.R. 
557 (P. C.). When the prior mortgagee obtains 
a decree in a foreclosure suit without impleading 
the puisne mortgagee, it is open to him subse* 
quently tp deposit the money due to the puisne 
mortgagee and redeem him. 20 A. L. J. 401 = 
44 A. 462 = 1922 All. 135. But*** 40 M. L. J. 
126=62 I. C. 833=39 M. L. T. 189. A 
puisne mortgagee decree-holder purchaser 
can redeem the prior mortgage, or at 
least his rights as second mortgagee are not 
extinguished. 38 Bom. 24 = 21 I. C. 39 = 
15 Bom, L. R. 817 A foreclosure decree 
without impleading a subsequent mortgagee 
amounts to nothing. 39 I. C. 849 = 13 N. L.R. 


69 » (1912) M. W. N. a 1 . The object and nature 
of relief claimed should be elearly stated, when 
a prior mortgagee is made a party. Otherwise 
the decree will not bind him. 58 I. C. ^3 = 1 
Pat. L. T. 629 Where the puisne mortgagee 
impleaded the prior mortgagee and claimed pjdq- 
rity over him, a defence ought to be raised, 
Where the priority raised was adjudicated, it 
would be res judicata in a subsequent Suit by 
the prior mortgagee. 4 Pat. L. T 108 = (1923} 
Pat. 1 18 = 1 P. L. R. 238 — 2 Pat. 435*= 1923 P. 
290. A first mortgagee in possession under a prior 
sale, may always shield himself under his mort- 
gage and purchase though his right to possession 
may be defective. 1 Bur L. J. 217 = 1923 Rang, 
107, See also 23 I, C. 243. 

Puisne Mortgagee. — A puisne mortgagee 
must be joined as a party to a redemption suit. 
28 A. at p.162; 28 A. 174 (F. B.). A puisne 
mortgagee is a necessary party to a suit by the 
prior mortgagee. 81 P. W. R. 1916 = 331. C. 
815 =86 P. R. 1916. Also 39 Bom. 138 = 27 I.C. 
1005 = 17 Bom. L. R. 144. But see also 9 A. L.J, 
323 = 14 I. C. 674 (2)=34 A. 323. When the 
puisne mortgagee was not impleaded, and a 
second suit was brought by the puisne mortgagee, 
the prior mortgagee is entitled only to the decree 
amount on his mortgage and not to any interest 
subsequent to his decree. 42 All. 364=47 J. A , 
71=25 C. W\ N. 397 = 38 M. L. J. 419 = 55 

I. C. 969 = 32 C. 1 .. J. I2i(p. C.). Where the 
puisne mortgagee is not made a party, he is not 
bound by any order for sale obtained in such 
suit by the prior mortgagee. Neither is he bound 
to pay off the decree on the prior mortgage if at 
the time of his own suit for sale the execution of 
the decree had become barred. 40 All. 407 = 
45 I A. 130=35 M. L. J. 1 =28 C. L. J. i*8 = 
20 Bom. L R 798 = 22 C. W. N. 1033 = 45 
1* C. 708 (P. C.). See contra 23 M. L. J. 284 
= 17 I. C. 291 =(1912) M. W. N. 1 1 T9. A sale 
of the property at the instance of the prior mort- 
gagee in a suit by him without impleading the 
puisne mertgagee^as a party, does not affect the 
puisne mortgagee’s right to redeem or sue on his 
own mortgage. ( 191 1) 1 M. W. N. 165 = 21 M. 
L. J 213 = 9 I. C. 513 = 9 M. L. T. 431 i 58 I. C. 
295; = 16 N. L. R. 215 ; see also 39 Cal. 527=39 
LA. 68 = 11 M. L.T 265 = 0912) M. W. N. 3 ( 7 
= 9 A. L.J. 332 = 14 Bom. L. R. 280 = 16 C. V* , 
N. 505 = 15 C. L. J. 41 1 .-t, | 4 I. C. 496 = 22 M. I. 

J. 468 (P. C.) ; 38 Bom. 24 = 21 I. C. 39 = 15 
Bom. L. R. 617 ; 81 p. W. R, 1916=33 I. C. 815 
= 86 P. R. 1910 ; 23 M. L. T. 106 = 44 L C. 753 
= (1918) M. W. N. 251 =7 L. W. 420 ; 21 1. C» 
554. Mortgage suit — Subsequent mortgagee not 
made party — Auction purchaser taking possession 
of property from the subsequent mortgagee-Eject- 
ment suit against purchaser — Maintainability. 
45 C. L. J. 4 = 100 I. C. 420 = 1927 Cal* 259. Sec 
also 24 A. L.J. 661=1926 All. 480 = 971. C. 4 
(2). Where a prior and a pttist\,e mortgagee 
each brings a suit without impleading the other 
as a party, and the properties are sold bj differ 
ent parties, it is incumbent on the court in a suit 
for establishing the priority of claim as between 
the purchasers, to grant relief according to- 
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Preliminary decree in fore- 2. In a suit for foreclosure, if the plaintiff succeeds, 

closure suit. the Court shall pass a decree — 

(a) ordering that an .account be taken of what will be due to the plaintiff for 
principal and interest on the mortgage, and for his costs of the suit (if any) awarded 
to him on the day next hereinafter referred to, or 

( b ) declaring the amount so due at the date of such decree, 
and directing — 


equities on the basis of the exact position of the 
parties. 37 I. C. 343 = 14 A. L. J. 1146. But see 

28 I.C. 67=8 S. L. R. 264 ; 24 A. L. J. 661 = 
A. I. R. 1926 All. 480-97 1 - C. 4 t2). Where a 
prior mortgagee gets a money decree on his mort- 
gage without impleading a puisne mortgagee and 
purchaser of the property in execution, he could 
not claim the property free of the puisne mortgage. 

29 r.C. 757. In a subsequent suit for redemption 
by a pui«ne mortgagee while inthe prior suit he w as 
not made* a party by a prior mortgagee, the decree 
should direct a redemption upon payment of what 
was found due on such prior moitgage up-to-date 
of sale. 36 All. 123 = 22 I.C. 387=12 A.L.J. 
41 ; also 33 Ail, 370=9 I.C. 670-8 A.L.J. 155 ; 
38 I.C. 179 = 1 Pat. L. W. 269 ; 24 A.L.J. 66r = 
A.i.R. 1926 All. 480. The omission to implead 
a pusine mortgagee over a portion of the pro- 
perties, does not render the suit wholly dismis- 
sable but affects only such of the properties as 
have been mortgaged to him. 45 All. 484 = 21 
I.C. 271 = 11 A.L.J. 749. Failure of a puisne 
mortgage to appear and contest when impleaded 
estops him fiotn claiming any priority as having 
paid over any prior lien 29 I.C. 875 = 19 C. W.N. 
947. Where a person is made a party and he 
claims priority as the assignee of a prior mort- 
gagee, it is not necessary to decide hL priority. 
9 I. C. 643 = 9 M. L. T. 410. Where a puisne 
mortgagee was a party to the suit but not to a 
compromise decree passed therein, and execu- 
tion was taken on the compromise decree, the 
puisne mortgagee’s rights are not affected, and 
the proceedings in execution are a nullity. 41 

M. L.J. 547 =-( 1921) M. W.N. 732 = 15 L. W. 123 
= 1922 Mad. 307. See also s 8 I. C. 295 = 16 

N. L.R. 215. A suit for sale of property on a 
subsequent simple mortgage can be maintained 
subject to the prior usufructuary mortgage, 
though the mortgagee in both cases is the same. 
50 I.C. 40. See also 69 I-C. 897 = 10 L.B.R. 360. 
Neither this rule nor any other provision of law 
Requires the holder of a first mortgage to dis- 
close his second over the same property. There 
Is nothing to prevent him from obtaining a 
decree for sale on each of them in a separate 
suit. 12 LL.J. 127=86 I.C. 748 = 1925 Oudh 
379 (2) But see also 53 I.C. 753*6 O L.J 482. 
There is nothing in law to prevent the prior 
mortgagee from bringing a suit without implead- 
ing a second mortgagee. Where the same person 
holds two mortgages, there is some risk of cur- 
tailment of some rights of the mortgagee when 
he chooses to sue separately on his mortgages. 
He may not be allowed to sell the properties in 
a subsequent decree when they were already 
sold in a prior decree. 4 Pat. L.T. 546 = 2 Pat. 
874 = Op* 3 ) Pat * 293* A. I. R. 1924 P* 77 ‘ 
The omission to implead the puisne mortgagee 
as a party to the salt within limitation time does 


not involve a dismissal of the «uit. (1922) Pat. 
326=2 Pat. 175 = 4 Pat. L.T. 6g8 = A. I. R. 
1922 P. 651; 2 Pat L. J. 1 18 = 1 Pat. L. W. 
653= 1917) Pat. 194 ; 16 I. C. 674 = 10 A. L.J. 
134. Suit for sale — Subsequent mortgagee joined 
beyond limitation — Whole suit cannot be dis 
missed — Decree can be passed subject to subse- 
quent mortgagee’s rights. 101 I. C. 775= A.I.R. 
1927 A. 488 ( 1). 

RECEIVER — In a foreclosure suit instituted 
while the mortgagor was alive and he died and 
his representatives are declared insolvent, the 
receivei is not a necessary party 41 C.L.J. 290 
= 29 C. W. N. 77 r =86 I. C. 1042 = 1925 Cal 

785. 

Simultaneous Mortgages.— In a suit for 
sale by one of two simultaneous mortgagees with- 
out impleading the other, the whole property L 
liable tobe sold and the other has only a light of 
ledempdon. 10 I C. 422. In a suit by a sub-mort- 
gagee the defendant’s mortgagor is not a neces- 
sary paity. 27 A 511. In a redemption suit 
against the sub-mortgagee, the original mort- 
gagor is not a necessary patty. 24 Bom. L, R. 
91 1 =1022 Bom. 424 ; also 9 I. C. 765 — 13 Bom. 
L. R. 90. 

0 . 34 , It 2 .— The words “ derived title ’’will 
apply to a sub-mortgage which is derivative 
mortgage. 20 All. at p. 401. This rule and rule 4 
do not contemplate two successive suits on one 
and the same mortgage. 39 All. 506 = 41 I. C. 
233. In executing a mortgage decree the Court 
can sell the items in a particular order to adjust 
the equities of the paities before it. 29 M. 217. 

ACCOUNTS. — The relationship as mortgagor 
and mortgagee does not cease with the decree. 
28 I. C. 571 =21 C. L. J. 284. A mortgagee who 
pays arrears of revenue to save the property from 
sale, after the preliminary decree, has a charge 
for the amount over the property. 43 I.C. 190 = 
12 Bur. L. T. 36. Accounts should be taken 
before final decree. Provision for taking 
accounts in execution is not in accordance with 
law. 15 I.C. 362 = (19; 2) M. W.N. 400. See also 
23 M. L. T 158 = 7 L. W. 269 ; 5 pat. L. J. 591;. 
Compromise of suit by same defendants — Neces- 
sity of evidence to found decree against others 
— Failure to take accounts if fatal. 31 C. W. N. 
804 = 1001. C. 91 =1927 P. C. 17=52 M.L.J. 
407=^(1927) M. W. N. 147 =45 C. L. J. 300 
(P. C.). 

COSTS. —Costs in the suit form part of the 
entire amount to be realised from the property. 41 
C. L. J. 607 = 1925 Cal. 1135. In the absence of 
express provision to recover costs personally, the 
mortgagee can add the costs of appeal to the 
mortgage security. 45 a. 630 = 21 A. L. J. 617 ; 
41 All. 473 * *7 A. L.J. 582. The Court can 
order costs to be recovered personally if there is 
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(c) that if the defendant pays into Court the amount so due on a day within 
six months from the date of declaring in Court the amount so due to be fixed by the 
Court, the plaintiff shall deliver up to the defendant, or to such person as he appoints, 
all documents in his possession or power relating to the mortgaged property, and shall, 
if so required, re-transfer the property to the defendant free from the mortgage arid 
from all incumbrances created by the plaintiff or any person claiming under him, or, 
where the plaintiff claims by derived title, by those under whom he claims, and shall 
also, if necessary, put the defendant in possession of the property, but 

( d ) that, if such payment is not made on or before the day to be fixed by the 
Court, the defendant shall be debarred from all right to redeem the property. 


a condition to that effect in the mortgage deed, 
and an appeal lies from such an order. 47 I. C. 
542. When a final decree for foreclosure is pass- 
ed, it is in lieu of principal and interest as well as 
the costs ot suit. 88 I. C. 203 = 192s Oudh 351. 

Date of Payment.— T he effect of fixing a 
time for payment in a compromise mortgage 
decree in a foreclosure suit ownership passes to 
the mortgagee when the payment was not made 
in time. 2 Lah. 53 = 3 Lah. L. J. 68. See also 
58 P. L. R. 1919. It is not an absolute rule of 
iaw that less than six months cannot be allowed 
for 1 edemption. 3 1 C.W.N. 804 — 1927 P. C. 17 = 
loo I. C. 91 =52 M. L. J. 407 (P. C.). 

Extension OF Time.— Where a pieliminaiy 
consent decree for pa>ment in instalments is 
passed, the decree-holder must apply for final 
decree before proceeding to execute, and the 
Court can extend time. 1922 Nag. 182. But see 
9 I. C. 771 =4 Bur. L. T. 43 ; see also 10 I.C. 536 
= 14 C. L. J. 648. 

Final Decree.— After final decree an appeal 
on the pieliminary decree is not open. It may 
be amended as an appeal on the final decree. 33 
C. L. J. 414 =61 I. C. 923 = 25 C. W. N. 776. 

FORM OF DECREE. — Jn a suit by one co-pwner 
for redemption of the whole mortgage, the Court 
can ascertain the plaintiff’s share and pass a 
decree both for partition and redemption. 32 M. 

L. J. 489 “39 I. C. 46. 

Interest. — T he question as to rate of interest 
in mortgages is to be determined under Order 34 
and not S. 34. A.I.R, 1927 P. C. 1 —99 I.C. 686 — 
54 C. 161 =54 I. A. 1 =52 M. I.. J. 373 (P.C.). In- 
terest after date of suit when not provided for in 
judgment, must be deemed to have been refused. 
37 Bom. 326-40 I. A. 68 = 17 C. W. N. 573 =--25 

M. L. J. ior (P. C.). The Court has power to 
award interest in the final decree w r hen by in- 
advertence it is not provided for in the prelimi- 
nary deciee. 42 J. C. 625=2 Pat. L.W. 208. The 
mortgagee can get a decree for interest on the 
amount decreed ftom the date of suit to date of 
realisation. 37 P. W. R. 1911=10 I. C. 846. 
The mortgagee is ordinarily entitled to interest 
at the rate stipulated in bond till the date fixed 
for payment. From that date to date of realiza- 
tion he is entitled to reasonable interest. 31 C. 138. 
Also 36 All. 220 = 12 A. L. J. 283 ; 18 I. C. 965 = 
17C. L. J. 221 ; 17 C. W. N. 457 - 17 C. L. J. 
120 ; 20 I . C. 917 --(1913) M. W. N. 649 ; 30 C. 
9S3 5 31 C. 138 ; 29 A. 322 ; 29 C. W. N. 118 = 
85 I. C. 218. The Court must award interest at 
contract rate even after the date fixed for redemp- 
tion though the mortgage deed is silent as regards 
the same. 28 I, C. 195 = 2 L, W. 236. Interest 


subsequent to date fixed for redemption is 
calculated on the aggregate of principal, interest 
and costs declared to be found payable on the 
date fixed for redemption. 42 Mad. 465=36 M. 
L. J. 288 ; alio 3 1 I. C. 320. The Court can 
relieve penal interest or reduce it when the 
transaction is substantially unfair. 29 C. W. N. 
1 18 = 85 I. C. 218= 1925 Cal. 268(2); 34 J. C. 
745 = 19 O. C. 166. In a preliminary decree pay- 
ment of interest till realisation means interest up 
to the days of grace. 2 Pat. L. T. 78 = 5 P. L. J. 
598. If the mortgagor wishes to redeem earlier 
than the date fixed for payment, he must pay 
interest up to the day so fixed, and not only up 
to the date of his payment. 49 1. C. 160 = 12 S. 
L. K. 59. Intere c t at the contract rate need not 
necessarily be given after date fixed for redemp- 
tion. 29 A. 322. Also 6 Pat. L. T. 459 = 88 I. C. 
323 = 1925 Pat. 455. After date fixed for pay- 
ment in the decree, interest must be allowed at 
Court rate and not at contract rate. 10 I C. 695 
= 7 N. L. R. 14. The period for payment fixed 
in the preliminary decree cannot be extended by 
an unsuccessful appeal either by the mortgagor 
or mortgagee, so as to secure interest at con- 
tract rate. 17 C. W. N. 457 = 17 C. L. J. 120. 
Though in a previous decree which has become 
inoperative no future interest w ? as allowed, it 
does not bar the allowing of interest in a subse- 
quent fresh suit. 58 P. R. 1915=30 I. C. 104. 

NOTICE.— Notice to mortgagor between pre- 
liminary and final decrees not necessary. 24 A. L. 
J. 914 = 1926 A. 757 = 97 I- C. 277 (27 M 40 ; 29 
C. 644, Rel. on). 

Payment into Court. — The payment must 
be in Court. No other settlement can be recog- 
nised. 12 P.R. 191 3 = 16 I.C. 987 ; also 42 Mad. 
61 =35 M L. J. 579. But see contra in 25 C. L. 
J. 553 = 21 C. W. N. 920 ; 27 I. C. 919 = 11 N. 
L. R. 16 ; 57 I. C. 473 = 5 P* J 672. No un- 
certified adjustment can be recognised, even 
though the adjustment was agreed upon even 
before the passing of the preliminary decree, 54 
I. C 137 = 37 M. L. J. 356. 

MODE OF CALCULATION. — The period of six 
months fixed in the preliminary decree runs 
from the date of that decree and not from the 
date of dismissal of an appeal from that decree, 
in the absence of enlargement of time by the 
Appellate Court. 25 C. W. N. 440=36 C.L. J. 
159. Also 37 I.C. 779 ; 104 I. C. 730 = 1927 Pat. 
345 =8 P.I .T. 597. When accounts are directed 
to be taken, the date of payment should be fixed 
within six months from the date of declaring in 
Court the amount due on taking accounts. 27 
I. C. 813 = 21 C. L. J. 75. 
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[Rangoon] The following shall be substituted for Order XXXIV* Rule a : — 

In a suit for foreclosure if the plaintiff succeeds the Court shall either— 

(i) pass a preliminary decree declaring the amount which will be due to the plaintiff on the 
mortgage for principal and interest Tat the mortgage rate) six months from the date of the decree 
and for his costs of the suit (if any) awarded to him directing — 

(a) that if the defendant within the said period pays into Court the said amount the plaintiff 
shall deliver up to the defendant or to such person as he appoints, all documents in his possession or 
power relating to the mortgaged property, and shall, it so required by the defendant, re-transfer to 
him, free from the mortgage and from all incumbrances created by the plaintiff or any person 
claiming under him, or, where the plaintiff claims by derived title, by those under whom he claims 
and shall also if necessary put the defendant in possession of the property, but 

(£) that if such payment is not made within the said period the defendant shall be debarred 
from all right to redeem the property, or 

_(g) order than an acqount.be taken of the amount due on the mortgage for principal and 
interest ; and after the taking of the said account pass a preliminary decree as above. 

fBombiy] Substitute for clause ( d ) of Rule 2 of Order XXXIV, the following • — 
id) that, if such payment is not made on or before the day to be fixed by the court the 
plaintiff shall be entitled to apply for a final decree for foreclosure under rule 3. 

3. ( 1 ) Where, on or before the day fixed, the defendant pays into Court the 

amount declared due as aforesaid, together with such sub- 
Fmai decree in foreclosure se q Uen t costs as are mentioned in rule 10 , the Court shall 

pass a decree — 


suit. 


(a) ordering the plaintiff to deliver up the document which under the terms 
of the preliminary decree he is bound to deliver up, 

and, if so required — 

(b) ordering him to re-transfer the mortgaged property as directed in the said 
decree and, also, if necessary — 

(c) ordering him to put the defendant in possession of the property. 

( 2 ) Where such payment is not so made, the Court shall, on application made 
in that behalf by the plaintiff, pass a decree that the defendant and all persons claim- 
ing through or under him be debarred from all right to redeem the mortgaged property 
and also, if necessary, ordering the defendant to put the plaintiff in possession of the 


property : 

Provided that the Court may, upon good cause shown and upon such terms (if 

any) as it thinks fit, from time to time, postpone the day 
Power to enlarge time. fi xe d for such pa y ment . 


0 . 34 , B. 3 . — Proceedings under rule 3 are pro- 
ceedings in execution of a decree passed under 
R, 2. 27 M. 40. But xn 42 I. C. 750 = 20 O. C. 

268 ; also 39 Mad. 488 = 28 M. L. J. 491 ; 56 I.C. 

S« 3 ' , 

CONSENT DECREE. —A consent decree for 
instalment payment is not under Sec. 88 of the 
Transfer of Property Act and therefore execution 
can proceed even without a final decree. 10 I.C, 
536*= 14 C. L. J. 648. But see contra 1922 Nag. 
182. 

EXTENSION of Time. — Payment after final 
decree cannot be accepted. 37 I. C. 779. The 
words “good cause” must be literally interpreted 
and is not to be assumed from non payment or 
delayed payment. 26 I. C. 701 =■- 10 N.L.R. 150. 
Extension is not a matter of right but is discre- 
tionary. 39 Mad. 88s *=31 I.C. 200. In foreclo- 
sure suits discretion must be exercised liberally. 
90 I. C. 936. Where the appellate Court con- 
firms the lower Court’s decree, the time fixed in 
the preliminary decree runs from the date of the 
preliminary decree 16 I. C. 799 = 14 M.L.T. 194. 
See also 63 I. C. 799 The appellate Court can 
extend time for payment and fix a date itself 
independently of the lower Court’s date. 66 I.C. 
<>j73«»8 O. L.J. 407. The mortgagor has no abso- 
lute right to pay after day • fixed even though no 
final decree has been made till such payment. 5 1 


foreclosure absolute in proper form is made, the 
mortgagor can, upon a proper application, 
redeem the mortgage. 27 C. 705. And the mere 
fact that the mortgagee has been put in posses 
sion does not matter. 25 A. 231. See also 23 M. 
133 * The Court can extend time when an appli- 
cation for final decjee is filed and no further 
separate application is necessary. 21 N. L. R. 47 
= 1925 Nag. 291- 

Final DECREE. — An application for final 
decree is expressly required and necessary. 1 Pat. 
L.J. 364 = 38 I.C. 38. ; also 51 I. C. 881=4 
Pat. L J 347. No notice need be given to the 
judgment-debtor before the order absolute for 
foreclosure is made. 29 C. 644 ; see also 27 M. 
40. But /// 42 I. C. 750 = 20 O. C. 268. But an 
ex parte order can beset aside. 32 C. 253 (F. B.) 
The right to redeem revives even after foreclo- 
sure, if the mortgagee pursues his remedy on the 
personal covenant. 10 1 . C. 748 = 13 Bom. L. R. 
162. Suit by the holder of two independent 
mortgages over the same property— Sale subject 
to mortgages— Form of decree. 8 Pat. L. T. 255 
= 98 I. C. 968 = 1927 Pat. 47- 

LIMITATION —When the mortgage decree is 
passed before the new C. P. Code an application 
for order absolute was governed by Art. i8g of the 
Limitation Act. 36 All. 350 --27 M. L. J, 17=23 
I.C. 649 (P. C.). Art 181 of the Limitation Act 
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(3) On the passing of a decree under sub-rule (2) 
Discharge of debt. the debt secured by the mortgage shall be deemed to be 

discharged. 

[Rangoon] The following shall be substituted for sub-rule (1) of Rule 3 
“ (1) Where the defendant pays into Court the amount declared due as aforesaid, within the 
said period together with such subsequent costs as are mentioned in Rule 10, the Court shall pass 
a decree— 

(0) ordering the plaintiff to deliver up the documents which under the terms of the preli- 
minary decree he is bound to deliver up, 
and, if so required — 

(b) ordering him to re transfei the mortgaged property as directed in the said decree and, 
also, if necessary — 

(c) ordering him to put the defendant in possession of the property ” 

4. ( 1 ) In a suit for sale, if the plaintiff succeeds, the Court shall pass a decree to 

the effect mentioned in clauses ( a), ( 6 ) and (c), of rule 2 
fofsale minary decree m suit anc * also directing that, in default of the defendant paying 

as therein mentioned, the mortgaged property or a suffi- 
cient part thereof be sold and that the proceeds of the sale (after defraying thereout the 
expenses of the sale) be paid into Court and applied in payment of what is declared 


foreclosure. 3 Pat. L.T, 565 = 1 Pat. 475. Put see 
contra 30 I.C. 719 = 42 Cal. 294. The passing of 
final decree is not a process in execution for the 
purpose of limitation. 39 Mad. 488 = 28 M. L. J. 
491 There is no limitation for an application to 
pay money into Court as it is a continuing right 
till final decree. 25 I.C. 752 = 17 O.C. 347 

MERGER. — The mortgage debt merges in the 
final decree. 42 All. 364 = 47 I. A. 71 =38 M. L. 
J. 419 (P C.) ; 40 All. 407 = 45 I. A. 130 = 35 M. 
L.J. 1 (P.C.). See also 35 All. 250=18 I.C. 923. 
For the same reason no interest can be demanded 
on the mortgage amount after the mortgagee has 
purchased the properties in execution and been 
put in possession. 21 I. C. 593. On account of 
this meiger no payment after the final decree can 
be taken to be a payment by way of redemption. 
23 O.C. 334 =60 I.C. 213. The merger does not 
affect the security though the security becomes 
merged .n the decree. 27 I. C. 780 = 21 C. L. J. 
104. The view that the prior mortgage subsists 
even after passing of the final decree is no longer 
law. Such a view was expressed in 44 I.C. 753 
-7 L.W. 420. 

RIGHT OF REDEMPTION. -The right of redemp 
tion exists even after the preliminary decree till 
passing of final decree, even though the six months 
allowed has passed. 70 I. C 152 = 26 C. W. N. 
532 : also 18 I. C. 357. The right of a puisne 
mortgagee to redeem survives even after a final 
decree in a suit by a prior mortgagor to which he 
was not a party. 49 Cal. 626 = 1922 Cal. 23. As 
to rights of a purchaser at a sale by prior mort- 
gagee, when the decree in favour of the puisne 
mortgagee is allowed to be barred. See 83 I.C. 
1033=1925 All. 6. 

0. 34, R. 4. — Even in the case of anomalous 
mortgages a decree for sale and foreclosure can 
be passed. 18 I.C. 24. A decree under this rule 
is only a decree nisi and not a final decree, and 
the suit in which such a decree is passed d< es not 
terminate until an order absolute is made under 
R. 5. 23"A. 33 r ; 29 A. 76. A combined decree 
cannot be passed under this rule and under R. 6. 
31 C. 792. But see 25 A. 541 ; 29 A. 12. A decree 
under this rule must not order defendants person- 
ally to pay costa. 30 M. 464. Property comprised 
in the mortgage, which is subject to a charge for 
maintenance, can be sold. 29 A. 205. As to 


powers of a receiver appointed under this rule in 
a mortgage suit against the decree-holder for 
account and possession, see 29 C. W. N. 413 = 
1924 P.C. 202 (P.C.). 

CONSENT DECREE, RR. 4 AND 5. — See 2 7 C.W. 
N. 621 =50 Cal. 650; also 4 Pat. L. T. 31 1 =2 Pat. 
538 = 49 A. 297 = 100 I. C. 59 = 1927 A. 167. R. 5 
applies to a decree prepared under this rule when 
the decree directs the payment of the full 
amount due thereunder on a fixed date. 49 A. 297 
= 1927 A. 167 = 100 I.C. 57. 1 \. 4 has no applica- 
tion to compromise decrees providing for instal- 
ment payment. 49 A. 297. A compromise decree 
is enforceable according to its own terms. Under 
R. 5, payments out of Court can be investigated. 

1 Pat. L. T. 416 =57 I.C. 473 = 5 P. I'J. 672. A 
decree passed in accordance with a compromise 
is a final one and capable of execution. 55 I. C. 
816 = 5 l.L.I. 67. Similarly a decree based on 
an award is itself executable. 4 Pat. L.T. 604 = 

3 Pat, 221. 

COMPOSITE DECREE.— When a decree is in 
the nature of a composite decree (a money decree 
with a lien on the property hypothecated, fixing a 
time for payment and in default ordering sale of 
property) no final decree is necessary. 7 Lah. L.J. 
397 = 1925 Lah. 640. Preliminary decree is not 
executable — Personal liability of mortgagor arises 
only when proceeds of sale are insutficient — 
•Decree under R. 6 necessary. 1926 Mad. 415 = 

( 1926) M.W.N. 143 = 50 M.L.J. 39 = 93 I.C. 09. 

Final Decree. — When passing a final decree 
the Court can recognise a payment made out of 
Court even though it has not been certified. 20 
A. L.J. 602 =44 All. 668. At the time of final 
decree the Court can set right any patent error or 
omissiort which is discovered in the preliminary 
decree. 38 All. 398 = 14 A. L.J. 502. An applica- 
tion for execution may be treated as one for final 
decree though the latter has not specifically been 
played for. 7 Lah. L.J. 397 = 1925 Lah. 640. Suit 
for redemption of mortgage — Mesne profits left 
unascertained — Application for ascertaining 
mesne profits —Nature of — Decree In such a case. 
92 I.C. 314^1926 Mad. 305. Once an applica- 
tion for final decree is dismissed dnly an appeal 
lies and no second application can be filed. 4? fyf, 
L. J, 51 = 16 L. W. 198 = 1922 Mad. 65. 
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due to the plaintiff as aforesaid, together with subsequent interest and subsequent costs, 
and that the balance (if any) be paid to the defendant or other persons entitled to 
receive the same. 

(2) In a suit for foreclosure, if the plaintiff succeeds and the mortgage is not a 
mortgage by conditional sale, the Court may, at the in- 
Power to decree sale in fore* stance of the plaintiff or of any person interested either in 

the mortgage-money or in the right of redemption, pass a 
like decree (in lieu of a decree for foreclosure) on such terms as it thinks fit including 
the deposit in Court of a reasonable sum, fixed by the Court, to meet the expenses of 
sale and to secure the performance of the terms. 

[Bombay] In sub-rule (1) of Rule 4 of Order XXXIV, after the words “as therein mentioned*’ 
substitute “the plaintiff shall be entitled to apply for a final decree for sale under Rule 5”. 

[Rangoon] The following shall be substituted for sub-rule (1) of Rale 4 of O. XXXIV 
In a suit for sale, if the plaintiff succeeds, the Court shall act as prescribed in Rule 2, except 
that instead of the direction contained in clause ( b ) thereof, there shall be the following direction. — 
That if such payment is not made within the said period, the mortgaged property or a sufficient 
part thereof be sold and the proceeds of the sale (after defraying thereout the expenses of the sale) 
be paid into Court and applied in payment of what is due to the plaintiff as aforesaid together with 
subsequent interest on the said amount at the rate of six per cent, per annum from the last day of 
the said period up to the actual date of realization by the plaintiff and subsequent costs, and that the 
balance (if any) be paid to the defendant or other persons entitled to receive the same. 


5. (1) Where on or before the day fixed the defendant pays into Court the amount 
declared due as aforesaid, together with such subsequent 
costs as are mentioned in rule 10, the Court shall pass a 
decree — 


Final decree in suit for sale. 


FORM of DECREE. — Where sale is impossible, 
the Court can give directions for the disposal of 
the fund which represents the property. 20 C.L.J. 
469 = 19 C. W. N. 537. This rule should not be 
overlooked in framing mortgage decrees. 20 P. L. 
R. 1915 =26 I. C. 913. See also 103 I. C. 437 = 
A. I. R. 1927 Lah. 445. Where the decree is 
irregular not being in accordance with this rule, a 
sale held under it 'is not void. 41 Mad. 403 = 34 
M.L.J. 463-22 C.W.N. 553-45 I. A. 54 (P. C.). 
Preliminary decree made final by endorsement on 
preliminary decree — Absence of a formal decree 
is only a mere irregularity. 94 I.C. 58= 1926 Lah. 
364. Where in a mortgage suit interest is cal- 
culated at the contract rate up to the date of the 
dies datus the decree is subject to the rule of 
darodupat up to that date. 59 I.C. 121. Interest 
up to realization at Court rate means interest on 
the whole amount due, principal and interest 
at the contractual rate. 26 O.C. 59 = 1923 Oudh 
241. Interest to be awarded at the contractual 
rate up to the date fixed for payment. 8 Lah. 721 
= 103 I.C. 437 = l 927 Lah. 445 =9 Lah. L.J. 301. 
Interest after date of sale in mortgage decree— 
Court has discretion to grant or not. A. I. R. 
1926 Lah. 11. Where a decree fails to provide 
for the extinguishment of the right to redeem a 
fresh suit for redemption is not barred. 15 I. C. 
15 = 10 A. L.J. 36. 

Limitation.— Art. 181 of the Lim. Act 
applies to an application for the passing of the 
final decree. 48 I.C. 934 = *5 N. L. R. 36. There 
is no period of limitation for deposit of money 
directed by the preliminary decree. It can Joe 
paid at any time before the passing of the final 
decree. 9 O. L. J. 14 = 1922 Oudh 33. Where 
there has been an appeal from the preliminary 
decree, the period of 3 years fixed by Art. 181, 
Xiro, Act, runs from the date of the decree of 
a£pe|lafe Court and not from the expiry of the 
term' fixed by the preliminary decree. 54 I. A. 
52 = 8 Lah. 253 = A. I. R. 1927 P. C. 25=52 


M. L. J. 366=31 C. W. N* 444 = 100 I.C. 22 
(PX\) 

Nature of proceedings.— Till passing of 
final decree the suit is considered pending. The 
suit will abate if the legal representatives of a 
deceased plaintiff are not brought on record. 40 
All. 203 = *6 A. L.J. 85 ; also 33 I. C. 496 = 12 N. 
L.R. 50. A final decree against a mortgagor dead 
at the time is void and incapable of execution. 4 
Pat. L.J. 240 = 50 I. C. 529 = (i9i9) Pat. 105 
(F.B.). An application for a final decree is not 
one in execution. A second application there- 
fore cannot be regarded as revival of an applica- 
tion which has been disposed of. 43 I.C. 518 = 16 
A. L.J. 143; tee also 39 I.C. 849 = 13 N. L. R. 69. 
Where an ex parte mortgage decree is set aside, 
the suit would be considered pending during the 
period when the proceedings to set aside the cx 
parte decree were pending. 65 I.C. 709. The rule 
does not expressly provide for the issue of notice 
before passing of final deciee ; yet an ex parte 
decree in such a case is liable to be set aside. 
1922 Nag. 17c;. 

PAYMENT INTO COURT.— Where payment of 
a prior mortgage is directed before sale of mort- 
gaged property, but does not specify the date of 
payment, the payment roust be made within six 
months of the date of the decree. 43 All. 320 = 
19 A. L.J. 83. If a mortgagor pays into Court 
the amount determined to be due, it is a good 
tender though it may be finally adjudged that a 
larger sum is due from him. 16 I.C. 374. The 
Court should take into account payments by the 
judgment debtor out of Court for the purpose of 
determining the amount to be entered in the final 
decree. iP.L.T. 416 = 5 Pat. L. J. 672. After 
the date fixed for payment interest on the costs 
awarded by the preliminary decree .should be 
allowed. 89 I.C. 228=L.R. 6 A. 479. 

O. 34, R. 6. — Scope of. and how it differs from 
Sec. 89, T. P, Act, see 90 I. C. 746. O. 34, R. 5 
has no application to a compromise decree. 
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{a) ordering the plaintiff to deliver up the documents which under the terms of 
the preliminary decree he is bound to deliver up. 


Decree is executable without final decree 106 I. 
C. 395 a* 1928 M. 38. Proceedings under this rule 
are not proceedings in execution of a decree, but 
in continuation of the original suit. 29 C, 651 ; 27 

A. 625 ; see also 25 M. 537. O. 34 ; 5^ recognises 

only one method of payment into Court under 
preliminary decree and when no such payment is 
made the Court is bound to pass the final decree. 
1926 Mad. 1069=24 L. W. c,20 = 97 I. C. 989. 

CONSTRUCTION OF RULE. — See 29 M. 37 ; 28 

A. 77S. 

CONSENT DECREE.— There is nothing in law 
which prohibits the payment for a compromise 
decree out of Court. 20 A.L.J. 602 = 44 All. 668. 
Strictly speaking this rule has no application to a 
compromise decree — Compromise decree — No 
final decree made. — Decree is executable 106 I. 
C. 395 = A.I.R. 1928 Mad. 38. A mortgage of an 
impartible estate contrary to S. 4 of the Madras 
Act II of 1904 cannot be validated by the device 
of a consent decree. The mortgagor can resist 
an application for a final decree on the ground 
the mortgage was not binding. 50 I. C. 57 7 37 

M.L.J. 65. 

Execution proceedings — A prior mort- 
gagee getting a decree without impleading a 
puisne mortgagee can execute his decree for sale. 
45 All. 204 = 61 I. C. 942 (F. Bj. Execution 
proceedings do not terminate with sale. If sale 
proceeds are insufficient the holder may take 
further steps to recover the balance. 35 Bom. 
452 = 18 Bom. L. R. 661. Where a preliminary 
decree was executed without objection by the 
judgment-debtor, the order operates as res Judi- 
cata. 26 M. L. J. 225=23 I. C.390. 

Final Decree.— The Court-fee for an appeal 
against an order rejecting an application for a 
final decree is an ad valorem fee on the amount 
claimed. 57 I.C. 67 ; alw 35 All. 476 = 11 A.L.J. 
801. It is on the appellate decree when an appeal 
is preferred against a preliminary decree, that the 
final decree ought to be passed. 39 All. ^41 = 15 

A. L. J. 734. A mortgage decree passed under 
Sec. 15-B. of the Dekhan Agri. Relief Act need 
not be made final. 25 Bom.L R. 1 214 =48 Bom. 
172. Once the final decree is passed the mortgage 
deed as well as the right to redeem are extinguish- 
ed so that the security cannot be the basis of a 
second suit. 40 M. L. J. 126=62 I. C. 833. Cf . 

3 P. L. T. 232. A final decree is essential before 
execution can be taken. 42 Bom. 309=20 Bom. 
L. R. 481 ; also 32 I. C. 981. Omission to draw 
up a formal decree is only a formal defect. 51 

B. 12^ = 1927 Bom. 131 = 100 I. C. 956 = 29 
Bom. L. R. 107. See also 94 I. C. 58. Notice 
to judgment-debtor is not prescribed by 
law before passing of final decree, but in 
practice it is given. 19 N. L. R. 124 ==1923 Nag. 
320. If the application is made within one year 
from the date of the decree, no notice to the 
defendant need be given 1925 M. 506. But ex 
parte order can be set aside. 32 C. 2531 (F.B.). 

A final decree extinguishes a personal covenant, 
but the charge subsists. The rportgagor’s right 
to redeem remains in force till the actual sale ^nd 
distribution of proceeds. 3 P, L. T, 332. Cf* 40 


M.L.J. 126=62 I,C. 833. An application foi final 
decree is essential and an application for exe- 
cution cannot be treated as an application for a 
final decree. 1923 Sind 14. An oral application is 
sufficient and it may be presumed when an order 
has been made. 87 I. C. 820 (2). When pay- 
ment under the preliminary decree has been 
made there is no necessity for an application for 
a final decree. 23 A. L. J. 405 =47 All. 546. In 
a suit for sale on a mortgage only one decree for 
sale can be passed. 9 I. C. 8 15 =8 A. L. J. 364. 
A transfer of a final decree for sale does not 
require registration. 86 I.C. 591 = 1925 Oudh 
399- Mortgage suit— One of the mortgagors dead 
before preliminary decree — Application for ex- 
oneration of his share filed after preliminary 
decree and before final decree is not maintaina- 
ble. 49 A. 809 = 102 I.C. 1 = 1927 A. 589. Pur- 
chaser of equity of redemption obtaining assign- 
ment of mortgagee’s rights has right to apply 
for final decree — Rights of assignee may be traced 
back to the date of suit itself [45 C. 94 (P. C.), 
Rel on], too I.C. 338 = A. I. k/iQ27 M. 560. 

Limitation.— A rt. 181 of the Lim. Act 
applies to an application for final decree and 
time runs from the date when the default 
occurred. t.e. % from the date when payment ought 
to have been made. 22 C. L. J. 66 = 19 C. W. N. 
473 ; 39 All. 532 = 15 A L. J. 448 ; also 87 I. C. 
746 = 1925 Cal. 1030. But see 29 I. C. 120=19; 

C.W.N. 470 and 649 contra. See also 32 I.C. 59 ; 
25 C. W. N. 376 = 33 C.L. J.260. When prior to 
1909 an application for an order absolute was 
barred under Art. 178 of the Lim. Act the 
present rule does not entitle the decree holder to 
apply for a final decree. 22 I.C. 40. When the 
time fixed for payment expired after the passing 
of the Code but the preliminary decree was pass- 
ed prior thereto, Art. 182 applies. 48 I. C. 32 = 

5 O. L. J. 572. When an appeal has been pre- 
ferred on the preliminary decree, the period of 
limitation commences from the date of the 
decree in appeal. 47 I. C. 206 = 21 O. C 176 ; 
also 1 P. 444 = 3 1’* L. T. 32Q. But see contra 41 
I.C. 858=20 O. C. 205. A final decree in a 
mortgage suit can be pending after disposal of 
the appeal. A. I. R. 1926 All. 291 =92 I.C. 608. 
When after the limitation period has run against 
the plaintiff, one of the defendants applies to set 
aside the preliminary decree, this fact does not 
revive the plaintiff’s right to apply for final 
decree. 87 I.C. 746 = 1025 Cal. 1030. 

ORDER ABSOLUTE.— On the passing of an 
order absolute for sale, the mortgage right Is ex- 
tinguished and only the right under the decree 
subsists. 40 All. 407 = 45 1. A. 130=35 M. L. J. 

1 =28 C. L. J. 188 (P. C.j (aff. ao I.C. 59=11 
A. L. J. 634 ). See at so 55 I. C. 969 =42 All. 364 
(P. CJ. An application for an order absolute 
under S. 89 of the T. P. Act is an application in 
execution. 40 Bom. 321 = t 8 Bom. L. R. 38. An 
order absolute against a widow as mortgagor and 
one of her heirs brought on record after her 
death, does not bind the other heirs. 39 All. 67 
«I4 A. L. J. 982. In an executidn application a 
prayer for sale implies also a prayer for making 
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and, if so required, — 

( 6 ) ordering him to re-transfer the mortgaged property as directed in the said 

decree, 

and also, if necessary, — 

(c) ordering him to put the defendant in possession of the property. 

( 2 ) Where such payment is not so made, the Court shall, on application made 
in that behalf by the plaintiff, pass a decree that the mortgaged property, or a suffici- 
ent part thereof, be sold, and that the proceeds of the sale be dealt with as is mention- 
ed in rule 4 . 

[Bombay ] In sub-rule (2) of Rule 5 of Order XXXIV* after the words '‘proceeds of the 
sale” substitute “(after defraying the expenses of the sale) be paid into Court and applied in pay- 
ment of what is declared due to the plaintiff as afoiesaid together with subsequent interest at such 
rate as the Court deems reasonable and subsequent costs, and that the balance (if any) be paid to 
the defendants or other persons entitled to the same : 

Provided that the Court may, upon good cause shown and upon such terms (if any) as it 
thinks fit. -from time to time postpone the day fixed for such payment.” 

[Rangoon.] The following shall be substituted for sub-rule (1) of Rule 5 of O. XXXIV : — 
Where the defendant pays into Court the amount due as aforesaid within the said period 
together with such subsequent costs as are mentioned in Rule 10 the Court shall pass a decree — 

(a) ordering the plaintiff to deliver up the documents which under the terms of the prelimi- 
nary decree he is bound to deliver up, 

and, if so required — 

( b ) ordering him to re-transfer the mortgaged property as directed in the said decree, 
and also, if necessary, — 

(c) ordering him to put the defendant in possession of the property. 

6 . Where the net proceeds of any such sale are 
mortgage*. 1 ^ ° f ba anCe d “ e °" found to be insufficient to pay the amount due to the 
™ r a plaintiff, if the balance is legally recoverable from the 


the decree absolute. 34 I. C. 75 6=3 L. W. 468. 
Where a preliminary decree was passed before 
the passing of the new C. P. Code and the order 
absolute was made after the passing of the Act, 
no final decree need be passed. 4 Pat. L. T. 223 
-48 I. C. 245. 

SECOND Order. — A second order absolute for 
sale can be obtained for the amount for which 
the first order was obtained, including the inte- 
rest since accrued due. 25 A. 264. Also for 
selling portion of mortgaged property not sold 
under the first order. 25 A 212. 

POWERS OF COURT. — This rule says nothing 
about the specification of the mortgaged property. 
All it says is that the mortgaged property which 
the plaintiff is entitled to sell shall be sold. 38 
All. 398 =34 I. C. 79. The Court may direct 
that the interest of the mortgagor shall be put up 
for sale in the first instance, and if insufficient, 
then his son’s, if the son also promised to pay the 
amount. 36 Bom. 68 = 13 Bom. L. R. i»6i. The 
rights of the mortgagee under a final decree for 
sale cannot be interfered with by the Court by 
intercepting the rents or profits or by the appoint- 
ment of a receiver. 43 I C* 22. The Court can 
fix the order in which the properties are to be 
sold. 36 I. C. 516 = 4 L. W. 327=31 C. W. N. 
521 =101 I. C. 124 = 1927 C. 522. But see 51 1. 
C. 444 = 4 Pat. L. J. 207. A Court has no power 
to extend time after final decree is passed in a 
*uit for sale. 90 & A. L. R. 319 = 1924 Oudh 
179. When the mortgage-deed provides in what 
order properties are to be sold, it is not open to 
the decree holder to change that order. 51 I. C. 
444=4 Pat. L. J. 207. Properties belonging to a 
stranger vendee from the mortgagor need not be 
sold prior to seFling those of the judgment-debtor. 


22 M. L. J. 125 = 12 I. C. 429. Applications for 
passing final decree could be dismissed on the 
ground that list of mortgage property was not 
given and because of mistake calculating interest. 
49 A. 592 = 1927 A. 439~ioi I. C. 676 = 25 A.L. 
J. 437 

Right of REDEMPTION.— Till actual sale the 
right of redemption subsists. 18 A.L. J. 622 =42 
A. 517 ; also 9 I. C. 158. But see contra 43 I. C. 
399. A final decree for sale if not executed with- 
in the period of time allowed by law will not bar 
a subsequent suit by mortgagor to redeem, 86 I. 
C. 527 = 1925 Mad. 1191. The right of a subse- 
quent mortgagee who is a party to a suit on a 
prior mortgage, to redeem the prior mortgage 
continues only up to the date of the confirmation 
of the sale in execution of the decree obtained in 
that suit. 1 P. L. J. 261 =37 I. C. 433. On this 
rule, see also 33 C. 890 ; 31 C. 863 ; 28 A. 28 ; 26 
A. 185 ; 28 C. 73 ; 28 A. 193 ; 26 A. 318 ; 26 A. 
504 ; see 25 A. 42. 

APPEAL. — See 25 M. 244 (F.B.). 

0 . 34 , R. 6. — The object of the present rule is 
to benefit the mortgagor and if he waives his right 
by consenting to a money decree he cannot sub- 
sequently object to the mortgage property being 
sold in execution of such decree. 9 1 . C, 939 = 
9 M. L. T, 261. 

SCOPE of — T his rule does not apply where the 
mortgaged property has been sold under a decree 
held by some other persons. 22 A- 404. The 
Court which can pass a decree under this rule is 
the Court which passed the decree under R. 4. 
27 C. 272. Decrees passed under this rule are 
supplemental decrees, separate and distinct from 
the original decree. 21 C. 26, Where a mortgage 
decree merely declared a charge on the properties, 
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defendant otherwise than out of the property sold, the Court may pass a decree 
for such amount. 


it is to be construed as a decree for sale and the 
present rule is applicable thcieto. 30 I.C. 280 = 

2 L. W. 689. The words “ such sale ” refer to 
the sale under 1<. 5. 33 C. 890 ; 28 A. 674. The 

words “ the amount uue ” include costs. 30 M. 
464. 

APPLICATION. — An application under this rule 
does not in any way resemble an application for 
attachment of property. 24 I.C. 35 — 18 C.W.N. 
492. An application under this rule is an appli- 
cation in the suit. 33 C. at p. 873. But see 25 M. 
244 and 21 A. 453. When a combined decree has 
been passed, an application under this rule is 
unnecessary. 33 M. L. J. 543 = 42 I.C. 282 ; also 
25 1 , C. 50 — (1914) M. W. N. 497 ; 27 I. C. 72 
= j 8 O.C. 55 ; 25 I. C. 121 = 17 O.C. 153. When 
a right to proceed under this rule has not been 
determined in the suit, an application under this 
rule can he objected to on the ground that part 
of the decree amount was barred at the time of 
suit. 46 I.C. 892. The question of personal 
liability can be decided at the time the suit is 
decided, and the matter so decided is res judicata 
when an application under this rule is made. 28 
A. 365. 

FORUM. — The supplemental decree can be 
passed only by the Court in which the original 
suit was instituted. 33 M. L. J. 382 = 42 I.C. 
953- 

COMBINED DECREE.— The decree for sale can 
also provide that if the proceeds of sale are in- 
sufficient, the balance can be collected personally. 
47 Cal. 37 0 = 36 M.L.J. 215=46 I. A. 294 (P.C.); 
also 43 Mad. 421=38 M.L.J. 203. In a combined 
decree it is not proper to direct that in default of 
payment, the plaintiff can recover the decree 
amount by sale of the properties. 24 Bom.L.R. 
843=: 1923 Bom. 32. Where a preliminary decree 
provided also for personal decree for any ‘legally 
realisable balance, and the final decree omitted 
it, held, it is not a combined decree, the question 
whether any legally realisable balance exists, 
being yet to be determined. 53 I.C. 904 = 23 C. 
W.N. 924. When once such a decree is passed it 
cannot be questioned in execution proceedings. 24 
I.C. 195 = 27 M. L. J. 25. When the decree 
provides for a personal remedy, the executing 
Court cannot enquire into defendant’s personal 
liability. 32 I. C. 820. When a combined decree 
is passed the personal remedy may be availed of 
even before sale of the properties. 22 I.C. 293 ; 
10 I. C 975 ; 26 M L.J. 83 = 21 I. C. 782. 

COSTS. — A mortgage decree-holder can realise 
his decree for costs otherwise than by proceeding 
under S. 90, T. P. Act, if the Court has passed a 
personal decree for costs. 15 I. C. 23 = 16 C.W. 
N. 731- Where the mortgaged property has been 
sold and found insufficient, a personal decree for 
costs is available. 12 M.L.T. 312 = 17 I.C. 244. 
Unless the decree other wise provides, the costs 
may be recovered from the sale proceeds of the 
mortgaged property. 38 I. C. 241 = 2 P. L. J. 51. 

LIMITATION —A personal decree under this 
rule can be passed within six years from the date 
provided In the mortgage bond for payment. 17 
A. L. J. 647 =50 I. C. 640. An application for a 
personal decree may be made even after six years 
from the date of the bond provided the suit has 


been filed within 6 years from the date of the 
bond. 27 I. C. 770 = 2 L W. 66. Art. i8j does 
not apply to an application under this rule. 30 I. 
C. 719=42 Cal. 294- But see contra in 21 1. C. 
530 =(1913) M. W. N. 867 ; also 39 I. C. 854 = 
13 N. L. k. 76 ; to I.C. 21. Sale in pursuance 
of mortgage decree subsequently held void — Ap- 
plication for personal decree three years after 
ihat is barred. 1927 M. 941 =97 I.C. 502 = 24 L. 
W. 28 D = C 1926) M. W. N. 574. 

NOTICE. — Before making a dtcree under this 
rule, it is right to issue notice to the judgment- 
debtor to show cause, except possibly in cases 
where decree has made him personally liable. 35 

I. C. 288=9 Bur. L. T. 245. Where the Court 
has to decide whether the execution of the decree 
should proceed without a supplemental decree 
under this rule an order without notice to the 
judgment-debtor directing execution to issue can- 
not be supported. 56 I.C. 80 1 =31 C. L. J. 382 ; 
also 17 I. C. 927 = 10 C. L. J. 394 ; 30 I. C. 188 = 
29 M. L. J. 120. 

Personal Liability. — A personal decree 
cannot be obtained against a purchaser of the 
equity of redemption. 34 All. 63 = 39 I. A. 7 = 21 
M. L. J. 1 158 (P. C.) ; also 38 All. 209 = 14 A.L. 

J. 151 ; 17 C. W. N. 457 = 17 C. I.. J. 120 ; 9S I. 
C. 970 (2) = 1923 P. C. 54. The secured creditor 
of a Hindu widow, on the security proving insuffi- 
cient to satisfy his decree thereon, is entitled to 
proceed against the other properties. 85 I. C. 
963 = 1925 All. 352. A minor mortgagee cannot 
get a decree under this rule against a puisne 
mortgagee for the costs due. 23 A. 439; 29 A. 12; 
see also 31 B. 244 ; 29 A. 260; 26 A. 93 ; 26 A. 25. 
An ex parte decree for personal liability against a 
person other than the mortgagor can be set aside. 
60 I. C 368 = 2 Pat. L. T. 251 An unsuccessful 
mortgagor-appellant must personally pay the costs 
of appeal but the mortgagee can also add it to 
the security 41 All. 473 = 17 A. L. J, 582. The 
personal liability of a mortgagor when arises, see 
50 Cal. 718 = 1924 Cal. 209. A personal decree 
can be made against the mortgagor at the appel- 
late stage. 26 C. W. N. 318 = 1922 Cal. 52 (47 
Cal. 370, foil ). A decree under Q. 34, R. 6 can 
only be made against defendants in the original 
suit. 1927 All. 691 = 103 I. C 264(1). A Court 
cannot direct that no property other than those 
mortgaged be sold. Whether the other properties 
can be proceeded against is to be determined 
under an application under this rule. 23 I.C. 389. 
When the mortgage decree directs that the defen- 
dants 1 do pay’ they are personally liable. (1918) 
M. W. N. 146 = 43 I. C. 871 =7 L. W. 36. When 
in a compromise decree there is no provision 
taking away the personal liability, the mortgagor 
was personally liable, if sale proceeds were 
found insufficient. 88 I. C. 507. Personal liabili- 
ty is ordinarily presumed to exist in the absence 
of a contract to the contrary. The right to pro- 
ceed against the person must be specifically re- 
versed by the decree itself. 42 I. C. 288 = 6 L.W. 
692; 26 M.L.J. 375 = 23 I.C. 544; (1927) M.W.N. 
330. But see A.I.R. 1927 M. 779=53 M L.J. 489 
= 103 I.C. 528 = 39 M.L.T, 22. A personal relief 
against a defendant includes a relief against any 
property in his possession. 27 I. C. 72 = 18 O. C. 
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Preliminary decree in re- 7. In a suit for redemption, if the plaintiff succeeds, 

demption suit. the Court shall pass a decree — 

(а) ordering that an account be taken of what will be due to the defendant 
for principal and interest on the mortgage, and for his costs of the suit (if any) awaid- 
ed to him on the day next hereinafter referred to, or 

(б) declaring the amount so due at the date of such decree, and directing — 

(c) that, if the plaintiff pays into Court the amount so due on a day within 
six months from the date of declaring in Court the amount so due, to be fixed by the 
Court, the defendant shall deliver up to the plaintiff, or to such person as he appoints, 
all documents in his possession or power relating to the mortgaged property, and shall, 
if so required, re-transfer the property to the plaintiff free from the mortgage and from 
all incumbrances created by the defendant or any person claiming under him, or, where 
the defendant claims by derived title, by those under whom he claims, and shall, if 
necessary, put the plaintiff in possession of the property, but 


55. A formal decree under this rule is necessary 
even where the original compromise decree decla- 
red the other properties too as being liable. 48 I. 
C. 60S — 3 Pat. L.J, 649. Consent decree provid- 
ing for further execution in case proceeds of 
sale of certain properties were found insufficient 
— No need for applying for further decree under 
O.34, R. 6. s O. W.N. 135 
Right to personal decree.— Right to 
personal decree accrues when final decree is 
made though personal decree can be made only 
after exhausting property by sale. 54 I. A. 129 = 
54 Cal. 500 — 101 I. C. 24=1927 P. C. 73 = 
52 M. L. J. 565 (P. C.). See also 25 A. 

L. J. 1042= A. I. R. 1928 All. 71. Where a 
member of a joint family mortgaged the family 
properties without necessity a personal decree 
against him if unchallenged in appeal by the 
mortgagee is valid. 21 A. L. J. 754 = 46 All. 32 ; 
also 2 8 1. C. 691. A mortgagee, if can proceed 
concurrently with all his remedies. 35 I. C. 43- 
For conditions to be satisfied before personal re- 
lief can be granted, see 17 I. C. 263 = 16 C. JL. J. 
318 ; 15 I. C. 911 = 15 C. L. J. 6S4 ; 21 I.C. 283 = 
16 O. C. 238. When a mortgage decree for sale 
has been obtained, without executing it, a perso- 
nal decree cannot be obtained. 42 All. 519 = 18 
A, L. J. 628 ; also 20 I.C. 829 = 17 C. W. N, 1039. 
Personal decree obtained without informing of a 
prior refusal to grant the same cannot be set 
aside as fraudulent. 38 All. 7=30 I. C. 792. If 
a person entitled to bring the properties to sale 
under a decree neglects and allows a third person 
having no such rights to sell a portion of the 
property, he cannot afterwards be allowed to 
have a relief under this rule. 20 I. C. 32c. The 
Court has a discretion in refusing a personal re 
medy when the mortgagee wilfully omits to sell 
the hypotheca. 48 I. C. 322=45 Cal. 702 ; also 
38 M L. J. 93=51 I. C 34* A personal decree 
cannot be granted where the mortgagor is found 
to have no rights in the properties mortgaged 
even before sale. 14 I. C. 591 =9 A. L. J. 569, 
But see contra 38 Mad. 677 = 23 I. C. 515 ; also 
23 O. C. 145 =57 I* C. 967 ; 9 I. C. 752 = 14 O. C. 
62 ; 1928 A. 71=25 A. L. J. 1042. A decree 
against the assets in the hands of the sons can be 
passed wheie the amount realised by sale of 
mortgaged property was insufficient. 14 I. C., 55 
(i). When the defendant becomes an insolvent, 
a personal decree for balance of unsatisfied 
amount cannot be passed. 34 All. 106 = 12!. C. 


587. When the personal remedy is barred a per- 
sonal decree cannot be passed. 24 Rom. L. R. 
410 = 46 Bom. 848. A personal decree cannot be 
obtained bofoie a final mortgage de:ree is passtd. 
50 I, C. 924=46 Cal. 245. When in a decree 
for sale power is given both to the prior and 
puisne mortgagees to sell, either can apply tor a 
personal decree. 33 M. L J. 382=42 1. 0. 953 ; 
also 34 I. C. 48 = 2 O. L. J. 614. When an appli- 
cation under this rule is disallowed, no separate 
suit for personal remedy is maintainable. 23 O-C* 
145—57 I* C. 967. A personal decree may be 
obtained on abandonment of all claim against 
the property. 9 I. C. 403 = 140. C. 217 (26 All. 
25 ; 29 All. 369 ; 25 All. 79 ; 28 All. 19, foil.) ; 
also 53 I. C. 922 =(1919) Pat. 3Q0. A decree- 
holder can have a personal remedy when after 
selling a pait, he is not permitted to sell the rest 
and his debt is unsatisfied. 61 I. C. 635 =6 P.L.J. 
106. Omission of a small portion of the property 
in the plaint dues not bar personal remedy. 42 
I.C. 56 = 2 P. L. J. 538. Sale in execution of 
mortgagee decree — Sale set aside — Right to main- 
tain application for personal deciee exists, 49 A. 
506 = ico I. C. 775 = 1927 All. 395 ; see also 1927 
M. 941 =97 !• C. 502. 

APPEAL. — An appeal from an order refusing 
to make a decree under this rule must bear ad 
valorem Court-fee calculated on the subiect-mat- 
ter of appeal. 40 All. 553 ; also 35 I.C. 158 — 14 
A. L, J. 328 ; 19 1. C. 971 = 18 ( . L. J. 133 ; 30 
I. C. 497 = 18 O. C. 121. 

0. 34, R. 7. — Scope of the rule, see 23 Bom. L. 
R. 1176=46 Bom. 34^ ; 84 I. C. 67 = 1 925 Rah. 
31. This rule applies only to a mortgagee and 
has no application to the ca3e cf a co-mortgagor 
who has redeemed the entire mortgage. 1923 Lah. 
122. As to distinction between deposits under this 
rule and under Sec. 83, T. P. Act, see 2 O. W. N. 
826. Under O. 34, R. 7 (c) the money should be 
paid into Court. As to validity of payment made 
outside court see 102 I. C. 428 = 1927 Oudh 27s. 
When deposit is made to discharge a valid mort- 
gage a final decree itself may be passed without 
being preceded by a preliminary decree. 1922 All. 
479. All proceedings till final decree are proceed- 
ings in suit. 37 All. 226 = 13 A. L. J. 307. As to 
form of decree, see 146 P. W. R. 1013 = 19 I. C. 
856 . A mortgagor decree* holder who fails to pay 
within date fixed but pays it before the decree is 
made absolute, is entitled to redeem# 39 I. C. 

438* 
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(d) that, if such payment is not made on or before the day to be fixed by the 
■Court, the plaintiff shall (unless the mortgage is simple or usufructuary) be debarred 
from all right to redeem or (unless the mortgage is by conditional sale) that the mort- 
gaged property be sold. 

[Bombay. | For clause (rf) of rule 7 of Order 34, substitute “ l .<0 that, if such payment is not 
made on or before the day fixed by the Court, the defendant shall be entitled to apply for a final 
decree for sale or foreclosure under Rule 8.” 

[Rangoon.] The following shall be substituted foi R. 7 of O. 34 

In a suit for redemption, if the plaintiff succeeds, the Court shall either — 

(j) pass a preliminary decree declaring the amount which will be due to the defendant on the 
mortgage for principal and interest at the mortgage rate six months from the date of the decree and 
for his costs of the suit (if any) awarded to him and directing, — 

(a) that if the plaintiff within the said period pays into Court the said amount, the defendant 
shall deliver up to the plaintiff or to such person as he appoints all documents in his possession or 
power relating to the mortgaged property, and shall, if so required, re transfer the property to the 
plaintiff free from the mortgage and from all incumbrances created by the defendant or any person 
claiming under him, or, wheie the defendant claims by derived title, by those under whom he claims 
and shall, if necessary, put the plaintiff in possession of the property, but 

(£) that if such payment is not made within the said period the plaintiff shall (unless the mort* 
gage is simple or usufructuary) be debarred from all right to redeem, or (unless the mortgage is by 
conditional sale) that the mortgaged property be sold, or 

(2) order that an account be taken of the amount due to the defendant on the mortgage for 
principal and interest and after the taking of the said account, pass a preliminary decree as above. 

8. ( 1 ) Where, on or before the day fixed, the plaintiff pays into Court the 

. amount declared due as aforesaid, together with such sub- 

suit >na CCree U1 rfidemptlon sequent costs as are mentioned in, rule 10, the Court shall 

pass a decree — 

(а) ordering the defendant to deliver up the decuments which under the 
terms of the preliminary decree he is bound to deliver up, 

and, if so required, — 

(б) ordering him to re-transfer the mortgaged property as directed in the 
said decree, 

and also, if necessary, — 

(c) ordering him to put the plaintiff in possession of the property. 

[Rangoon.] The following shall be substituted for sub-rule ( 1 ) of Rule 8 of O. 34 : — 

Where the plaintiff pays into Court. the amount due as aforesaid within the said period 
together with such subsequent costs as are mentioned in Rule 10 the Court shall pass a decree — 

(a) ordering the defendant to deliver up the document which under the terms of the prelimi- 
nary decree he is bound to deliver up, — 
and, if so required, — 

(£) ordering him to re-transfer the mortgage property as directed in the said decree, 
and also, if necessary, — 

(c) ordering him to put the plaintiff in possession of the property. 

SUIT. — A separate suit f ir mesne profits after form of decree where a sub-mortgagee is a party 
date of payment fixed in the preliminary decree see 4 O. L. J. 475=42 I. C. 66. 
would lie. 2 O. W. N. 826. 0 . 34 , R. 8. SCOPE. — This rule applies to re- 

ACCOUNTS. -Only an interlocutory order and demption suits only, 18 A. L. J. 7 yi =43 A. 25. 
not a decree for accounts can be passed prior to Cf. 35 All. 116 = 11 A. L. J. 62. The proviso 
preliminary decree. 23 A, L. I. 691 ==47 A. 803. applies only to cl. (4) and not to cl. ( 1). When 
An interlocutory order should be followed by the mortgagee ‘has taken no action himself the 
specification of consequence of payment or non- proviso would not apply if the mortgagor makes 
payment of the asceitained amount on a day fix- payment of the money due under the decree. 28 
ed. to make it a preliminary decree. 10 O L. J. O. C. 261 —90 I. C. 418. Sub-rule (4) authorises 
374 = 1924 Oudh 140. When a preliminary decree a decree for sale only on application by the mort- 
fixes the amount due instead of directing an gagee. 146 P. W. R. 1913 = 19 I. C. 856 ; also 28 
account to be taken, it does not become a final O. C. 46 *1925 Oudh 255. A final decree could 

decree. 22 C. W. N. 374 — 44 Cal. 448. Cf. 10 O be passed under O. 34, R. 8 (1) both at the ins- 

L. J. 374 = 1924 Oudh 140 ; see 87 I.C. 585 = 1925 tance of mortgagor as well as mortgagee. A. I. R, 

All. 4Q2. 1927 Bom. 32=28 Bom. L. R. 1325 =50 Bom. 

LIMITATION.— -Suit for recovery of over- 730 = 98 I. C. 943- The mortgagor himself can 
payment or surplus profits from usufructuary apply for sale in a redemption suit. If he does 
mortgagee is governed by Art. 148 of the Lim. not pay the amount, the suit need not be dis- 
Act. 26 C. W. N. 123® 1922 Cal. 189. As to missed. 36 Mad, 32=21 M, L. J. 941. Condi- 
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(a) Where such payment is not so made, and the mortgage is not simple or 
usufructuary, the Court shall, on application made in that behalf by the defendant, 
pass a decree that the plaintiff and all persons claiming through or under him be de- 
barred from all right to redeem the mortgaged property and also, if necessary, ordering 
the plaintiff to put the defendant in possession of the property. 

(3) On the passing of a decree under sub-rule (2) the debt secured by the 
mortgage shall be deemed to be discharged. 

(4) Where such payment is not so made, and the mortgage is not by conditional 
sale, the Court shall, on application made in that behalf by the defendant, pass a 
decree that the mortgaged property or a sufficient part thereof be sold and that the 
proceeds of the sale (after defraying thereout the expenses of the sale) be paid into* 
Court and applied in payment of what is found due to the defendant, and that the 
balance (if any) be paid to the plaintiff or other persons entitled to receive the same : 


Provided that the Court may, upon good cause 
Power to enlarge time. shown and upon such terms (if any) as it thinks fit, from 

time to time postpone the day fixed for payment. 

9 . Notwithstanding anything hereinbefore contained, if it appears, upon taking 
the account referred to in rule 7, that nothing is due to 
Decree where nothing is t k e defendant or that he has been overpaid, the Court 

haTbee^overpaid! 83866 shall P ass a decree directing the defendant, if so required 

to re-transfer the property and to pay to the plaintiff the 
amount which may be found due to him : and the plaintiff shall, if necessary, be put 
in possession of the mortgaged property. 


tional decree in redemption suit — Condition not 
fulfilled — Provisions of R. 8 not complied with by 
decree holder — No final decree — A second suit 
for redemption is maintainable. 1927 Lah. 9 = 7 
Lah. 420-27 Punj. L. R. 659 (5 L. 371 = 1923 
Lah. 680, Foil ) 

N.B . — The words “and the mortgage is not 
simple or usufructuary ” in sub-rule (2) follow 
the ruling in 29 A. 481. 

FORUM. —The application under sub rule (4) 
must be made to the Court of First Instance even 
when the decree under R. 7 has been made by the 
appellate Court 23 A. 88 ; 23 M. 521 ; also 39 
All. 396 = 39 I. C. 630 ; 39 Mad. 876 = 29 M. L. 
j. 708. 

Extension of Time.— According to the T. 
P. Act prior to passing of the new C.P. Code pay- 
ment may be made before an order absolute, but 
according to the Code an extension of time has’ 
to be obtained. 9 I.C. 337 - 14 O.C. 10. The time 
allowed for payment can be enlarged ; and this 
can be 'done even after the time originally given 
has expired 28 B. 102 ; 26 B. at p. 126. Delayed 
payment may be accepted if no loss is caused to 
the mortgagee. 50 I.C. 201 = 6 O. L.J. 94 ; 101 I. 
C. 734 = 130 L.J. 828. Time cannot be enlarged 
merely because an appeal is preferred against 
the decree which is afterwards dismissed or with- 
drawn. 17 C.W.N. 457J 17 C. L.J. 120; also 41 I.C. 
268 = 32 M.I..J. 4^5. But a party who is not bound 
to perform anything under the decree and who 
appeals to enlarge his interests under the decree 
is entitled to reckon the period in his favour from 
date of appellate decree. 41 I. C. 268 = 32 M. 
L J. 455. A separate application for enlargement 
is not needed. 26 B. 126. Where in a partition 
suit an alienation was impeached as not binding 
and the alienee was made a party and the court 
directed possession from alienee, on payment of a 
certain amount and he defaulted, time can be ex- 
tended for payment. 37 M.L.J. 695 = 43 Mad. 337. 
The Court cannot extend time when the decree 


was a compromise decree by which possession 
was to be delivered if payment was made on a 
particular date and in default possession of the 
mortgagee was to continue. 28 I C. 862 = 18 O.C. 
58. When time for payment is extended interest 
at contract rate ought to be paid for the time ex- 
tended. 9 O. L.J. 439= 1922 Oudh 268. Laches on 
the part of mortgagee — Extension of time 
allowed, ico I. <\ 1039 = 1927 Bom. 175 = 29. 
Bom. L. R. 228. 

LIMITATION.— Theie is no period of limitation 
for passing a final decree in a redemption suit. 
22 J.C, 283. For an application under cl ( 4), Art. 
181 of the Lim. Act would apply. 28 O. C. 46 = 
1925 Oudh 255. The mortgagor could execute the 
decree at any time within limitation. If he failed, 
he would have the right to sue again for redemp- 
tion so long as his right to redeem lemained alive 
146 P.W.R, 1913 = 19 I.C. 856. Fo long as no final 
decree for sale or foreclosure is passed the mort- 
gagor had the right to pay the amount due under 
the preliminary deciee even bejond 12 years from 
the date fixed for payment under the consent pre- 
liminary decree. 28 O. C. 26 = 90 I. C. 418. No 
notice need be given to kanamdar after decree for 
redemption and before delivery of possession to 
the mortgagor. 45 M. L. J. 687 = 1924 M. 102. 

ACCOUNTS — In a decree for redemption, 
accounts must be carried forward up to the date 
when possession is given. 16 I.C. 184. The rela- 
tionship of mortgagor and mortgagee subsists 
even after preliminary decree and the mortgagee 
should account for rents and profits. 42 LC. 230. 
After the decree for redemption the Court should 
see that all the rights acquired by the mortgagee- 
are transferred to the mortgagor. 57 I. C. 763. 
Final decree should be for mortgage amount 
minus excess profits. 103 I. C. 290 = 1927 Nag. 
302. 

APPEAL.— An order granting time is appeal- 
able. .35 AIL It6 = i8 I.C. 14. But no second! 
appeal lies. 47 Bom. 956 **25 Bom. L. R. 920. 
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10 . In finally adjusting the amount to be paid to a mortgagee in case of a fore* 
_ ^ . closure or sale or redemption, the Court shall* unless the 

quent to^ec^e .* 8 * 8 * 6 ** conc * uct °* the mortgagee has been such as to disentitle 

him to costs, add to the mortgage- money such costs of 
suit as have been properly incurred by him since the decree for foreclosure or sale or 
redemption up to the time of actual payment. 


11 . 


Right of mesne mortgagee 
to redeem and foreclose. 


Where property is mortgaged for successive debts to successive mortgagees, 
any mesne mortgagee may institute a suit to redeem the 
interests of the prior mortgagees and to foreclose the 
rights of those that are posterior to himself and of the 


mortgagor. 


12 . Where any property the sale of which is directed under this Order is subject 
to a prior mortgage, the Court may, with the consent of 
prior mortgage erty Subject tC> the prior mortgagee, direct that the property be sold free 

from the same, giving to such prior mortgagee the same 
interest in the proceeds of the sale as he had in the property sold. 

13. ( 1 ) Such proceeds shall be brought into Court 

Application of proceeds. and applied as foIlows 

first, in payment of all expenses incident to the sale or properly incurred in any 
attempted sale ; 

secondly, in payment of whatever is due to the prior mortgagee on account of 
the prior mortgage, and of costs properly incurred in connection therewith ; 

thirdly, in payment of all interest due on account of the mortgage in conse- 
quence whereof the sale was directed, and of the costs of the suit in which the decree 
directing the sale was made ; 

fourthly, in payment of the principal money due on account of that mortgage ; 

and 

lastly, the residue (if any) shall be paid to the person proving himself to be 
interested in the property sold, or if there are more such persons than one, then to 
such persons according to their respective interests therein or upon their joint receipt. 


0 . 34 , R. 10 . Costs which should have been 
included in the final decree and not so included 
are not claimable in execution. 44 A. 350 = 20 
A L. J. 170. Costs allowed in decree form part 
of the mortgage debt 24 I. C. 03 — \2 A. L. J. 
645. See 88 I. C. 829 = 1925 All. 68. O. 34. R.io, 
C. P C., lus nothing to do with the costs award- 
ed execution proceedings. 48 A. 682 — 1926 All. 
722 ( 0 ~<T I C. 592. 

COSTS IN appeal. — The decree for costs in 
appeal if personal. 19 I. C. 384. But see contra 
in 48 I C 329. Where an appeal was dismissed 
with costs and meanwhile the final decree was 
passed by the lower Court, the appellant would 
be personally liable for the costs. 24 1 . C. 873. 
But sc* 93 I.C. 22 } — 1 926 All. 343 contra . Where 
only one of the defendants appealed, costs award- 
ed are against him personally. 19 I. C. 729. 
Where an application is made for a final decree 
after an appellate decree for costs is passed 
against one defendant alone, the decree-holder 
cannot ask for the costs of appeal to be included 
with the amount finally held due. 20 I. C. 42 =* 
II A. L. J. 975. 

0 . 34 , R. 11 . — A second mortgagee is entitled 
to the same rights as the first mortgagee with 
reference to nis security having regard to the 
nature of his mortgage. 21 M. L. J. 113 = 9 I.C, 
513. A puisne mortgagee is not bound to redeem. 


If he does not elect to do so the prior mortgagees' 
right to sell th« property is paramount as against 
him. 9 I. C. 403= 14 O. C. 217. 

0 . 34 , R. J 2 . — The provisions of this rule apply 
to usufructuary mortgages. 30 M. 4:8. The 
rights of a prior mortgagee though ex parte y can 
be determined in a suit by the puisne mortgagee. 
27 I. C. 164. A sale without reference to a 
prior mortgagee and without his consent free of 
his mortgage is irregular. 19 I.C. 2 =6 Bur. L.T. 
72. A puisne mortgagee has no power to sell 
free of the prior mortgage without the consent 
of the prior mortgagee w T ho therefore can subse- 
quently sue on his own mortgage. 47 Cal. C62 — 
47 I. A. 11=38 M. L, J. 424 (P. C.). It is not 
necessary that the decree should reserve rights 
admitted by the parties and order the sale to be 
subject to them. As to how a decree which omits 
to reserve such rights is to be construed, see 29 
M. 84. A sale cannot be held subject to a pusine 
mortgage, whether the same is in favour of a 
third party or the decree-holder. 25 M. at p. 1 14, 

0 . 34 , R. 13 . — Rule applies to sales held free of 
prior mortgages and the principle of the rule 
applies also to the appropriation of sale proceeds 
field subject to a mortgage. 28 I. C. 691 « 25 
M, L. J. 552. A puisne mortgagee who is not a 
party to the suit can claim the surplus sale pro- 
ceeds: 90 I. C. 410, 
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(a) Nothing in this rule or in rule 12 shall be deemed to affect the powers con- 
ferred by section 57 of the Transfer of Property Act, 1882. 

14 . (1) Where a mortgagee has obtained a decree for the payment of money in 
satisfaction of a claim arising under the mortgage, he 

bringing ^ortgaged^property sh f U n0 ‘ be entitl ^ d tC > brin g . the mortgaged property to 
to sale. sale otherwise than by instituting a suit for sale m 

enforcement of the mortgage, and he may institute such 
suit notwithstanding anything contained in Order 2, Rule 2. 

(2) Nothing in sub-rule (1) shall apply to any territories to which the Transfer 
of Property Act, 1882, has not been extended. 


0. 34, E. 14. SCOPE. — Difference between 
the provisions of this rule and Sec. 99. T.P. Act, 
is that by the repeal of Sec. 99, a mortgagee can 
sell the mortgaged property on a claim uncon- 
nected with the mortgage. See (1925) M W.N. 
907=49 M.L.J. 643; 33 M.L.J. 601 =6 L.W. 701; 
also 35 Bom. 248 = 13 Bom. L.R. 245. This 
rule is an exception to O. 2, R. 2. The personal 
remedy under a personal covenant in a mortgage- 
deed, cannot be had by sale of the property 
mortgaged. 63 I. C. 303. Also 2 P.I,J. 55=38 
I.C. 791. The rule applies to enforcement of a 
charge for rent payable in money to the landlord 
by tenant. 39 M.L.J. 30 = 43 Mad. 786. See 
contra 48 I.C. 694=42 Mad. 114; 1927 Cal. 884 
= 104 I.C. 353 (i)*=55 Lai. 104. The rule doe- 
not apply to the case of a mortgage which did 
not or which could not come into operation. 55 I. 
C. 417. An order directing security to pay does 
not amount to a decree for the payment of money 
within this rule. 38 I. C. 130. A sale in contra- 
vention of S. 99 is merely irregular and is valid 
unless set aside before confirmation. 97 I C. 256 
(37 A. 165 ; 35 C. 61 ; 47 Cal 377, Foil.). 

MEANING of terms. — ‘ Mortgagee’ in this rule 
means the holder of a subsisting and effective 
mortgage. 39 All. 86 = 14 A. L. ). 902. The 
words “ bringing the property to sale ’* include 
not only all the steps preliminary to sale but the 
sale itself. 41 I. C. 73 = 45 Cal. 530. Only sale 
should not beheld, attachment in execution of 
money decree is not prohibited. 18 I. C. 201 = 
4 O. L. J. 571. 

CHARGE. — Rule applies only where the charge 
was created prior to decree. 46 I. C. 169. Also 
(1925) M.W.N. 907 =49 M.L.J. 643. Where the 
mortgagee pays Government revenue to protect 
his mortgage lien, his remedy is by suit under 
this order. 5 P. L. J. 248 = 1 P. L. T. 225. 
A charge created by will not compulsorily regis- 
trable, whose terms the auction purchaser could 
not be cognizant of, cannot be enforced against 
the latter. 23 I. C. 867 = 1 O. L. J. 43. 

Claim UNDER mortgage.— A mortgagee 
granting lease of the property to the mortgagor 
cannot bring to sale the property, under a rent 
decree based on the lease. To escape this rule, 
the claim should be unconnected with the mort- 
gage transaction. 1 P. L. T. 694 = 57 I. C. 384. 
Also 41 All. 399 = 17 A. L. J. 481 *, 1925 
Mad. 127 = 47 M. J- 798 ; 44 Bom. 366 

= 22 Bom. L. R. 13?. See contra 47 Cal. 377 = 
24 C. W. N. 229 (F.B.). A decree for costs in a 
suit for possession bv mortgagee against mort- 
gagor can be executed by sale of the equity of 
redemption. It is not a claim arising under the 


mortgage. 35 All. 518 = 11 A. L. J. 841. Also 
20 I. C. 898 = 16 O. C. 350. A decree-holder 
seeking to execute his decree for costs of the 
Privy Council against the property offered as 
security must proceed by suit as it is a claim aris- 
ing under the mortgage. 27 I.C. 365 = 19 C. W.N. 
178. A decree-holder getting a money decree on 
a mortgage bond with a declaration of lien on 
the property cannot bring the property to sale 
but must sue on the basis of the declared lien. 
40 I.C. 230 = 25 C.L.J, 354. A secuiity bond for 
due performance of appellate decree can be 
enforced in execution. 18 I.C. 900 = 17 C.L.J. 
267 (F. b ) Also (1925) M. W. N. 907 = 49 
M. L. J. 643. A mortgagee can very well pur- 
chase the equity of redemption soldin execu- 
tion of a money decree by a stranger. 43 I.C. 212 
= 27 C. L J. 431. A mortgagee can sell the 
mortgaged property in execution, in a claim un- 
connected with the mortgage. 30 I. C. 988 = 42 
Cal. 780 ; 18 P. 1\. 1916 = 33 I. C. 802 ; 20 I. C. 
521 = 7 S. L. R. n ; 27 W.N. 38 = 37 C.L.J. 265. 

-MONEV- DECREES. — Where in a suit for sale 
only a money decree was passed, the mortgage 
having been held to be unenforceable, this rule 
does not bar sale in execution of the money 
decree. 18 A. L. J. 677 = 42 All. 566. Also 41 
M. L. J. 160= 14 L. W. 331 ; 19 A. L. J. 728 = 
43 A. 677. A sale in execution of a money decree 
for the mortgage debt in favour of the mortgagee 
can be set aside in a redemption suit by the mort- 
gagor even after confimation of sale. 46 I. C. 
493 = 28 C. L. J. 151 ; also 36 All. 516- 12 A. L, 
J. 855. But r ee centra 37 All. 165 = 13 A.L.J. 1 38 
(F.B.). Also 41 Bom. 357 = 19 Bom. L.R. 75 ; 47 
Cal. 377 = 2 4 C. W. N. 229 ( F. B. ) ; 18 P.R. 1916 
“33 I. C. 802; 15 I.C. 589. The mortgagee 
pui chaser in contravention of this rule is not a 
trustee for the mortgagor. 50 I. C. 472 =('1919) 
Pat. 92. Also see 47 Cal. 377 = 24 C, W. N. 229 
(F.B. ). But when in a consent decree a charge 
was created, the decree can directly be executed 
and no separate suit to enforce the charge is 
necessary. 35 C. L. J. 61 = 1922 Cal. 35. Also 
2 Pat. 787; 103 I. C. 449 contra in 22 Bom. 
L. R. 650-44 Bom. 981. It can have no 
application where the charge ife created by the 
decree itself. 43 Bom. 631=21 Bom. L. R. 698. 
The rule does not apply to a case where a money 
decree is given under a different mortgage. 49 
Bom. 208 = 27 Bom. L, R. 202. A maintenance 
decree-holder can proceed in execution against 
the property charged under the maintenance 
decree. 47 I. C. 630=23 M. L. T. 355. Also 6 
Pat. L T. 802 = 4 Pat 693. Under this rule pro- 
perty given as security in a compromise decree 
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15. All the provisions contained in this Order as to the sale or redemption of 
mortgaged property shall, so far as may be, apply to pro* 
C arges * perty subject to a charge within the meaning of seetion 

100 of the Transfer of Property Act, 1882. 

[Ondh] In Order 34, Rule 15 read Rule 15 as Rule 15 (i)and add the following as 
Rule 15 (2) : — 

“(2) Where a decree orders payment of money and charges it on immoveable property on 
default of payment, the amount can be realised by sale of that property in execution of that very 
decree.” 

ORDER XXXV. 


Interpleader. 


... 1 [S. 471] In every suit of interpleader the plaint 

Plaint m interpleader-suits, gj^ai^ j n addition to the other statements necessary for 

plaints, state — 

(a) that the plaintiff claims no interest in the subject-matter in dispute other 
than for charges or costs ; 

C b ) the claims made by defendants severally ; and 

(c) that there is no collusion between the plaintiff and any of the defendants. 
2. [S. 472 ] Where the thing claimed is capable of being paid into Court or 

placed in the custody of the Court, the plaintiff may be 
Payment of thing claimec re q U j rec i to so pay or place it before he can be entitled to 

any order in the suit. 


Procedure where defendant 
is suing plaintiff. 


3. [S. 476 ] Where any of the defendants in an interpleader-suit is actually suing 
the plaintiff in respect of the subject-matter of such suit 
the Court in which the suit against the plaintiff is pending 
shall, on being informed by the Court in which the inter- 
pleader-suit has been instituted, stay the proceedings as against him ; and his costs 
in the suit so stayed may be provided for in such suit ; but if, and in so far as, they 
are not provided for in that suit they may be added to his costs incurred in the 
interpleader-suit. 


Procedure at first hearing. 4. [S. 473 ] (1) At the first hearing the Court may — 

(a) declare that the plaintiff is discharged from all liability to the defendants 
in respect of the thing claimed, award him his costs, and dismiss him from the suit ; 
or 


could not be subject to sale in execution of the 
decree. 1 P. L. W. 69 = 37 I. C. 397. The rule 
does not prevent sale of the mortgaged property 
of a surety under a compromise decree where the 
suit .was for money. 38 All, 327 = 14 A.L.J. 385. 
Where security is given to a Court itself, a fresh 
suit upon the security is not necessary. The 
security can be realised in execution. 30 C. W. 
N. 683=95 I. C. 908 = 1926 Cal. 889. Ap 
arrangement for the maintenance payable by a 
zamindar and his heirs to the junior members 
creates a charge on the assets of the zamindary. 
42 Mad. 581 =36 M. L. J. 164 = 23 C. W. N. 549 
(P. C.). The limitation period to set aside sale 
in contravention of this rule is 3 years. 1920 
Pat. 259. Cf. 41 I. C. 533 = 2 Pat. L. J. 587. 
Where a person hypothecates his properties as 
security for mesne profits that might be awarded 
by an Appellate Court and executes a bond 
without naming the obligee, a suit to enforce the 
obligation against the surety is not maintainable. 
The remedy is by application in the original suit 
itself to make the surety a party and pass a 
decree against him for mesne profits. 42 All. 158 
=46 I. A. 228=33 M. L. J. 302 = 22 Bom, L. R. 
521 (P. C.). % 


0. 34, R. 15. — The rule applies to enforcement 
of a charge payable in money. 39 M. L J. 30 = 
43 M. 786. Because the words of Sec. 100 of 
the T. P, Act are very wide the provisions of 
S. 68 as to the liability of a mortgagor apply to a 
person creating a mere charge also. 33 I. C. 321 
= 27 M. L. J. 494. 

0. 35, R. 1. — Interpleader-suit — Interest suffi- 
cient to disentitle plaintiff from suing — Appli- 
cability of English Law. See 4 R. 465. Where a 
mortgagee does not deny an assignment by him 
of his rights under the bond but contends that it 
is void, the mortgagor is not bound to bring an 
interpleader-suit making the mortgagee and his 
assignee to interplead as between them. (33 
Mad 123, Dist. ; 1 L. W. 419 = 15 M.L.T. 331 ; 
23 I.C. 607=27 M. L. J. 134. 

0 . 35 , R. 2 .— Investment of money deposited 
in Court pending decision with a party is objec- 
tionable as the successful party is entitled to the 
money from the Court without further pro- 
ceeding. 24 M.L.J. 404 = 19 I. C. 219, 

0 . $ 5 , R, 4 . — Interpleader suit — Non-appear 
ance of Claimants — Procedure. 53 1.0.365 = 
21 Bom. L. R. 948. 


59 
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(6) if it thinks that justice or convenience so require, retain all parties until 
the final disposal of the suit. 

(2) Where the Court finds that the admissions of the parties or other evidence 
enable it to do so, it may adjudicate the title to the thing claimed. 

(3) Where the admissions of the parties do not enable the Court so to 
adjudicate, it may direct — 

(< a ) that an issue or issues between the parties be framed and tried, and 
( b ) that any claimant be made a plaintiff in lieu of or in addition to the 
original plaintiff, 

and shall proceed to try the suit in the ordinary manner. 

5. [S. 474.3 Nothing in this Order shall be deemed to enable agents to sue 

their principals, or tenants to sue their landlords, for the 

. Asents and tenants may not pur p 0Se 0 f compelling them to interplead with any persons 
institute interpleader suits. , , . . , 

other than persons making claim through such principals 

or landlords. 

Illustrations. 

( а ) A deposits a box of jewels with B as his agent. C alleges that the jewels were wrongfully 
obtained from him by A , and claims then* from B. B cannot institute an interpleader suit against 
A and C. 

(б) A deposits a box of jewels with B as his agent. He then writes to C for the purpose of 
making the jewels a security for debt due from himself to C . A afterwards alleges that C's debt is 
satisfied, and C alleges the contrary. Both claim the jewels from B. B may institute an interpleader- 
suit against A and C. 

6. [S. 475.3 Where the suit is properly instituted the Court may provide for the 

costs of the original plaintiff by giving him a charge on 
Charge for plaintiff s costs. ^ c l a i me d or in some other effectual way. 

ORDER XXXVI. 


Power to state 
Court’s opinion. 


case for 


Special Case. 

1. [S 527 ] ( 1) Parties claiming to be interested in the decision of any question 
of fact or law may enter into an agreement in writing 
stating such question in the form of a case for the opinion 
of the Court, and providing that, upon the finding of the 

Court with respect to such question, — 

( a ) a sum of money fixed by the parties or to be determined by the Court 
shall be paid by one of the parties to the other of them ; or 

( b ) some property, moveable or immoveable, specified in the agreement, shall 
be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, some other 
particular act specified in the agreement. 

(2) Every case stated under this rule shall be divided into consecutively num- 
bered paragraphs, and shall concisely state such facts and specify such documents as 
may be necessary to enable the Court to decide the question raised thereby. 

2. [S. 528 ] Where the agreement is for the delivery of any property, or for the 

doing, or the refraining from doing, any particular act, the 
estimated value of the property to be delivered, or to which 
matter must be stated. the act specified has reference, shall be stated in the 

agreement. 

3. [S. 529.] (1 ) The agreement, if framed in accordance with the rules herein- 

before contained, may be filed in the Court which would 
re tered aT suh ^ ^ ^ave jurisdiction to entertain a suit, the amount or value 

% b of the subject-matter of which is the same as the amount 

or value of the subject-matter pf the agreement. 


0 . 85 , B. 5,— A Railway Company by accepting 
goods for carriage does not become the agent of 
the consignor within the meaning of the rule. 
The Company may file an interpleader suit. 28 
I.C. 948 = 17 Bom. L. R. tenant has no 

right to bring a suit to aet#mine which of the 


two defendants, both of whom claim rent from 
him is his landlord. 48 I.C. 733 ; 13 I C. 40-15 
C.L.J. 653- 

0 . 80 , B. 1 , — Where a special case is stated by 
consent it can only be re-opened by mutual con- 
sent. 43 Bom. 281 ^20 Bom.L.R. 839. 
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(2) The agreement, when so filed, shall be numbered and registered as a suit 
between one or more of the parties claiming to be interested as plaintiff or plaintiffs, 
and the other or the others of them as defendant or defendants ; and notice shall be 
given to all the parties to the agreement, other than the party or parties by whom it 
was presented. 


Parties to be subject to 
Court’s jurisdiction. 


Hearing and disposal of 
case. 


4. cs. 530 ] Where the agreement has been filed, the 
parties to it shall be subject to the jurisdiction of the Court 
and shall be bound by the statements contained therein. 

5. [S. 531] (r) The case shall be set down for hear- 
ing as a suit instituted in the ordinary manner, and the 
provisions of this Code shall apply to such suit so far as 
the same are applicable. 


(2) Where the Court is satisfied, after examination of the parties, or after taking 
such evidence as it thinks fit, — 


(a) that the agreement was duly executed by them, 

( b ) that they have a bona fide interest in the question stated therein, and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as in an ordinary 
suit, and upon the judgment so pronounced a decree shall follow. 


ORDER XXXVII. 

Summary Procedure on Negotiable Instruments. 


Application of order. 


1. [S. 538.] This Order shall apply only to — 


{a) the High Courts of Judicature at Fort William, Madras and Bombay ; 

( b ) the Chief Court of Lower Burma ; 

(c) the Court of the Judicial Commissioner of Sind ; and 

(d) 2 any other Court to which sections 532 to 537 of the Code of Civil Pro- 
cedure, 1882, have been already applied. [Allahabad added 44 Cl. (e) any Court in the 
Province of Agra exercising the powers of a Small Cause Court. ”] 


(1) All suits upon bills of exchange, hundis or promissory notes may, in case 
the plaintiff desires to proceed hereunder, be instituted by 
presenting a plaint in the form prescribed ; but the sum- 
mons shall be in Form No. 4 in Appendix B or in such 
other form as may be from time to time prescribed. 

[Bombay] In sub-iule (1) of Rule 2 of Order 37 after the words “ promissory notes ” the 
following words shall be inserted, namely 


Institution of summary suits 
upon bills of exchange, etc. 


0 . 37 , R. 1 . — Other conditions being fulfilled a 
suit on a Shah Jog hundi will lie under O. 37. 08 
I.C. 78 = A.I.R 1927 Sind 90. A suit on a negoti 
able instrument provided for under O. 37, falls 
under the category of ‘mits of the nature referred 
to in S. 128 (2) (/) and Art. 5 of Lim.Act applies 
to such cases. A. I R. 1927 Sind 90 = 98 I.C. 78. 
O. 37 refers only to the mode of trial 
in suits and does not confer any jurisdic- 
tion. 13 I.C. 244 = 5 S. L. R. 155. In a suit on 
promissory note oral agreement as to payment of 
interest cannot be set up to obtain a decree there- 
on. 49 Cal. 716 = 1922 Cal. 513. Where in a suit 
on a pronote under O. 37, the defendant applies 
for leave to appear and defend the suit, and the 
Court doubts the sincerity of the defence, it 
should grant leave on condition that the defendant 
should pay into Court the amount claimed. 60 I. 
C. 639 = 12 L.W. 712. In summary suits under 
O. 37, it is impossible to go into partnership 
accounts and so the plea that it is part of part- 
nership account cannot be raised. 9 I. C* 299. 
Clause (*) to Rule 1, O. 37 C. P. C., added by 


f ahore High Court is not ultra vires. 8 Lah. 
156 = q Lah. L.J. 57 = 1927 Lah, 174. 

1 See Notifications under S. 538 of Act XIV of 
1882 in the various lists of Local Rules and 
Orders, 

0 . 37 , R. 2 .— Substituted by Act XXX of 
1926. The acceptor, drawer and endorser may 
be sued in one suit. 16 C. 804. Interest cannot 
be recovered unless specified in the note and no 
evidence regarding any agreement to pay can be 
given. 30 C ^46. O- 37 contains provision for a 
summary procedure, which Is antagonistic to an 
investigation of claims to a set off, unless of the 
clearest description. 49 I.C. 193 = 12 S. L. R. 70. 
An affidavit in support of an application for leave 
to defend as required must disclose facts sufficient 
to support the application, (Ibid.) Firm being 
sued — Partner entering appearance should 
obtain leave to defend. 50 Bom. 666 = 1926 Bom. 
585. If a defendant who has obtained no leave 
to defend a summary suit can ask the Court to 
make the decretal amount payable by instal- 
ments. 50 Bom. 262 = 1926 Bom. 250 = 94 I. C, 9. 
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And all suits in which the plaintiff seeks only to recover a debt or liquidated demand in money 
payable by the defendant 'with or without interest, arising on a contract express or implied, or on an 
enactment where the sum sought to be recovered is a fixed sum of money or in the nature of a debt 
other than a penalty, or on a guaiantee, where the claim against the principal is in respect of a debt 
or a liquidated demand only. 

(3) The provisions of section 5 of the Indian Limitation Act, 1908, shall apply to applica- 
tions under sub-rule (1). 

[Rangoon] In O. 37, Rule 2, the following shall be inserted as sub-rule (1 A) . — 

“ (i*A). the sum which shall ordinarily be entered in the form of summons as the sum which 
the plaintiff will be allowed for costs in the decree, shall be ascertained and fixed by adding up the 
amounts of the following: — Court-fees on plaint and petitions — the full value of the stamps necessary. 
Process fees — the full value of the stamps necessary, Advocate’s or pleader’s fee (where an advocate 
or pleader has presented the plaint). If an advocate or pleader of the first grade Rs 17. If a pleader 
of the second grade Rs. 10. If a pleader of the third grade Rs. 5. 

(2) [S. 532.] In any case in which the plaint and summons are in such forms, 
respectively, the defendant shall not appear or defend the suit unless he obtains leave 
from a Judge as hereinafter provided so to appear and defend ; and, in default of his 
obtaining such leave or of his appearance and defence in pursuance thereof, the alle- 
gations in the plaint shall be deemed to be admitted, and the plaintiff shall be entitled 
to a decree 

[“ (a) for the principal sum due on the instrument and for interest calculated 
in accordance with the provisions of section 79 or section 80, as the case may be, of 
the Negotiable Instruments Act, 1881, up to the date of the institution of the suit, or 
for the sum mentioned in the summons, whichever is less, and for interest up to the 
date of the decree at the same rate or at such other rate as the Court thinks fit ; and 

( b ) for such subsequent interest, if any, as the Court may order under section 
34 of this Code ; and 

(c) for such sum for costs as may be prescribed : 

Provided that, if the plaintiff claims more than such fixed sum for costs, the 
costs shall be ascertained in the ordinary way. 

(2) A decree passed under this rule may be executed forthwith. ”] 

[Rangoon] In O. 37, Rule 2, sub-rule (2), the following shall be inserted after the words 
“ pursuance thereof” : — 

“ Or of his applying for such leave within ten days from the service of the summons on him 
and on proof that the summons was duly seived on him more than ten days before.” 


3. [S.533 ] (1 ) The Court shall, upon application by the defendant, give leave to 


Defendant showing defence 
on merits to have leave to 
appear. 


appear and to defend the suit, upon affidavits which dis- 
close such facts as would make it incumbent on the holder 
to prove consideration, or such other facts as the Court 
may deem sufficient to support the application. 


(2) Leave to defend may be given unconditionally or subject to such terms as 
to payment into Court, giving security, framing and recording issues or otherwise as 
the Court thinks fit. 

[Bombay] In rule 3 of Order 37, the following sub-rule (3) shall be inserted : — 

(3) The provisions of section 5 of the Indian Limitation Act, 1908, shall apply to applica- 
tions under sub-rule (1). 


4. [S.S34] After decree the Court may, under special circumstances, set aside 

the decree, and if necessary stay or set aside execution, 
Power to set aside decree. an( j ma y gj ve j eave the defendant to appear to the 

summons and to defend the suit, if it seems reasonable to the Court so to do, and on 
such terms as the Court thinks fit. 


0 . 37 , Rr. 3 & 4 .—Ex parte decree in summary 
suit — Remedy of defendant not obtaining leave to 
defend. 11 I. C. 433. The High Court has 
power to extend the time within which a defen- 
dant can come in and obtain leave to defend. 3 
C. S39 ; 18 B. 717; 6 B.L.R. Ap* 64. Where the 
defendant shows a defence apfSfrently real, leave 
to appear and defend will be granted. 6 B. L.R. 


Ap. 64. Application under O. 37, R. t — Question 
to be decided is whether there is triable issue 
between the parties. ‘A triable issue’ means a 
plea which is at least plausible; when there is tri- 
able issue leave should be granted without requi- 
ring deposit or security ipi defendant. 98 I. C. 
72 « 1927 Sindh 60. Where money is deposited 
by a defendant as a condition precedent to the 
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5 [S. 535.] In any proceeding under this Order the Court may order the bill, 

hundi or note on which the suit is founded to be forthwith 
Power to order bill, etc. to deposited with an officer of the Court, and may further 

order that all proceedings shall be stayed until the plaintiff 
gives security for the costs thereof. 

6. [S. 536.] The holder of every dishonoured bill of exchange or promissory note 

shall have the same remedies for the recovery of the ex- 
Recovery of cost of noting penses incurred in noting the same for non-acceptance or 

non-payment or otherwise, by reason of such dishonour, 
as he has under this Order for the recovery of the amount 

of such bill or note. 

7. [S. 537.] Save as provided by this Order, the procedure in suits hereunder 

shall be the same as the procedure in suits instituted in 
Procedure in suits. the or dinary manner. 


be deposited with officer of 
Court. 


non-acceptance of dishonoured 
bill or note. 


ORDER XXXVIII. 

ARREST AND ATTACHMENT BEFORE JUDGMENT. 

Arrest before Judgment . 

1. [Si. 477 and 478.] Where at any stage of a suit, 
Wheie defendant may be ot h er than a suit of the nature referred to in section 16, 
called upon to furms security c ] auses to the Court is satisfied, by affidavit or 
for appearanc . otherwise, — 

(a) that the defendant, with intent to delay the plaintiff, or to avoid any 
process of the Court or to obstruct or delay the execution of any decree that may be 
passed against him, — 

(i) has absconded or left the local limits of the jurisdiction of the Court, or 

(ii) is about to abscond or leave the local limits of the jurisdiction of the 

Court or 

(iii) has disposed of or removed from the local limits of the jurisdiction of the 
Court his property or any part thereof, or 

(ft) that the defendant is about to leave British India under circumstances 
affording reasonable probability that the plaintiff will or may thereby be obstructed or 
delayed in the execution of any decree that may be passed against the defendant in 
the suit, 

the Court may issue a warrant to arrest the defendant and bring him before the 
Court to show cause why he should not furnish security for his appearance ; 


setting aside of a decree under the rule, the decre- 
tal amount is a charge on the deposit if final judg- 
ment is passed against the defendant. 1 he Court 
is not competent to enquire into the ownership of 
the money deposited. 38 I. C. 481 =32 M. L. J. 
C03. An order charging the property of an insol- 
vent debtor for the re-payment of plaintiff s claim 
on condition of granting permission to deiend his 
suit is a permanent charge till re-payment of 
claim. 58 I. C. 10 — 24 C. W. N. 401. 

APPEAL.— An appeal lies from an order refus- 
ing to set aside an ex parte decree. 2 B. 644. See 

42 C. 735. . £ 

0 . 38 , R. 1 . — An application in writing to enforce 
an'award* under para. 20 of the second schedule 
C P. C. becomes a suit for the purposes of O. 38 
dealing with attachment before judgment. A. I. 
R. 1027 Bom 259 ~ 2 9 Bom. L. R. 342 - 101 I. C. 
430 Arrest before judgment— Security for ap- 
pearance— Order when to be passed— Principles 

guiding in passing orders. See 50 Mad. 27. 
A. I. R. 1926 Mad. 584 a So M - L - I* 34 ®. 


Scope and Object of.— The object of the 
surety bond given under O. 38, R. 1 is to secure 
the rights of the judgment-creditor. The Govern- 
ment are not interested in the proceedings in any 
way 28 I. C. 92=8 S. L. R. 270. Small Cause 
Court cannot attach immoveable property. 28 
C. W. N. 16 = 1924 Cal. 193. Rulings to the 
contrary are not now good law. See now Act I 
of 1926. The mere fact that an appeal is pend- 
ing against a decree is no reason for not enforc- 
ing execution by arrest when the execution has- 
not been stayed. 1924 Lah. 360. 

ILLUSTRATIVE Cases.— Where the master of 
a vessel is sued for repairs done to the vessel, and 
he is about to leave the jurisdiction of the Court 
with the vessel, he can be arrested under tbte 
rule. 14 C. 695. An officer proceeding from Bur- 
ma to England on leave, and who resides for a 
few days at Madras, can also be arrested. 8 M. 
205. Minor defendant without guardian— Condi- 
tional order of attachment of property is valid. 
106 I. C. 142 = 1928 Mad. 1. 
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Provided that the defendant shall not be arrested if he pays to the officer 
entrusted with the execution of the warrant any sum specified in the warrant as 
sufficient to satisfy the plaintiff's claim ; and such sum shall be held in deposit by the 
Court until the suit is disposed of or until the further order of the Court. 

2. [S. 479.3 (0 Where the defendant fails to show such cause the Court shall 

order him either to deposit in Court money or other pro- 
security. perty sufficient to answer the claim against him, or to 

furnish security for his appearance at any time when called upon while the suit is 
pending and until satisfaction of any decree that may be passed against him in the 
suit, or make such order as it thinks fit in regard to the sum which may have been 
paid by the defendant under the proviso to the last preceding rule. 

( 2 ) Every surety for the appearance of a defendant shall bind himself, in 
default of such appearance, to pay any sum of money which the defendant may be 
ordered to pay in the suit. 


Procedure on application by 
surety to be discharged. 


3. [S. 480.] ( 1 ) A surety for the appearance of a 

defendant may at any time apply to the Court in which he 
became such surety to be discharged from his obligation. 

(2) On such application being made, the Court shall summon the defendant to 
appear or, if it thinks fit, may issue a warrant for his arrest in the first instance. 

(3) On the appearance of the defendant in pursuance of the summons or 
warrant, or on his voluntary surrender, the Court shall direct the surety to be discharg- 
ed from his obligation, and shall call upon the defendant to find fresh security. 

4. [S. 481.] Where the defendant fails to comply with any order under rule 2 or 

rule 3, the Court may commit him to the civil prison until 
Procedure where defendant ^ decision of the suit or, where a decree is passed 

against the defendant, until the decree has been 
satisfied : 


fails to furnish security or find 
fresh security, 


Provided that no person shall be detained in prison under this rule in any case 
for a longer period than six months, nor for a longer period than six weeks when the 
amount or value of the subject-matter of the suit does not exceed fifty rupees : 

Provided also that no person shall be detained in prison under this rule after he 
has complied with such order. 

Attachment before judgment. 

5. [S. 483 ] (x) Where, at any stage of a suit, the 

where defendant may be c ourt [ s satisfied, by affidavit or otherwise, that the defen- 
ty for produ criot^of V r ° S p dant » with intent to obstruct or delay the execution of 

^ny decree that may be passed against him, — 


0 . 38, E. 2 . — Money paid into Court by a defen- 
dant arrested before judgment sufficient to answer 
the plaintiff’s claim, is ear-marked for the suit and 
is subject to the lien of the plaintiff for his decree 
amount in case he succeeds . 41 Mad. 1053 = 36 
M. L, J. 355. Decree- holder’s lien on the deposit 
subsists even when the claim of the decree-hol- 
der is disallowed but subsequently upheld in 
appeal. (1926) M.W.N. 683=97 I. C. 1020 = 51 
M. L. J. 436 = 1926 Mad. 1104. The insolvency of 
the defendant before decree does not vest the 
money in the Official Receiver. (Ibid.) The case 
is different if secupjy is given for the appearance 
of defendant. (39 Mad. Q03 ; 29 Bom. 405, Dist.) 
(Ibid.) O. 21, R. 63 requires a claimant whose 
objection to an attachment before judgment has 
been disallowed to bring a suit on his title within 
the period prescribed by Art. 11. (41 Mad. 23, 

overruled.) 41 Mad. 849=35 M. L. J. 231 (F.B.) 

0 . 88, B. 8. — S. 135 of the Contract Act has 
no application to the case of jl surety under O. 38, 
R. 3 and his obligation connhoes even though 


the parties to the suit entered into a compromise 
on the strength of which a decree was passed by 
the Court. 37 M. L. J. 433-= 43 Mad. 272. 

0. 38 , R. 4. — Imprisonment under this rule 
becomes, after decree, imprisonment in execution 
of a decree. 7 B. 431. Where in execution of a 
money decree, the share of a Hindu coparcener 
in the family property was attached during his life- 
time and brought to sale after his death his in- 
terest passes to the auction-purchaser and pre- 
cludes the title arising from survivorship. (4 Mad. 
302, (Foil.); 5 Cal. 48 (P.C.); 25 Cal. 179 (P.C.) 
Ref.). 24 I. C. 667 = (1914) M. W. N. 733. 

0. 38, R. 5 Scope of Rule and Illus- 
trative Cases. — Attachment before judgment 
confers no right on the party who obtains the 
order of attachment. 37 All. 578 = 13 A. L. J. 
732. Attachment before judgment does not give 
any interest in the attached property. 30 I. C. 
38 = 2r C. L. J. 614. The property may be 
moveable or immoveable , and it is immaterial 
whether it is in tV.e actual possession of the 
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(a) is about to dispose of the whole or any part of his property* or 

[S. 484J (&) is about to remove the whole or any part of his property from the 
local limits of the jurisdiction of the Court, 

the Court may direct the defendant, within a time to be fixed by it, either to furnish 
security, in such sum as may be specified in the order, to produce and place at the 
disposal of the Court, when required, the said property or the value of the same or 
such portion thereof as may be sufficient to satisfy the decree, or to appear and show 
cause why he should not furnish security. 

[S. 483, last para ] (2) The plaintiff shall, unless the Court otherwise directs, 

specify the property required to be attached and the estimated value thereof. 

[S. 484, last para.] (3) The Court may also in the order direct the conditional 
attachment of the whole or any portion of the property so specified. 


defendant or of some other person on his behalf. 
17 A. 82 ; 9 Bom. L. R. 540. An order of at- 
tachment before judgment can only be made 
after defendant fails to show cause to the contrary 
or to furnish security. 23 I. C. 107. The power 
should be exercised only on clear proof of the 
existence of the mischief aimed at. 5 Pat. L.T. 
I24 — A. I. R. 1924 P. 312. If the Court accepts 
the view that defendant has no intention of ali- 
enating the property, there is no power to order 
attachment. ( Ibid .) It is not sufficient to make 
only general allegations. 44 I C. 240. Intent 
to obstruct or to delay the execution within the 
terms of the rule must be clearly proved. Vague 
allegations will not suffice. 23 Bom. L. R. 1228 
---46 Bom. 431. See also 41 I. C. 89 (.Trustee 
failing to produce accounts). Defendant attempt- 
ing to dispose of property during pendency of 
suit is not enough. 45 Bom. 1256 = 23 Bom. L. 
R.550. Allegation that defendant is running 
into debts is not sufficient. A. T. R. 1927 Cal. 354 
= 101 I. C. 9 = 3r C. W. N. 432. See also 94 I. 
C. 880 = A. I. R. 1926 Cal. 854. The Court ought 
to withdraw attachment before judgment on 
the dismissal of a suit. Attachment is not 
however reiived by reversal of the dismissal 
on appeal. 9 I. C. 918 = 13 C. L. J. 243. 
An attachment applied for before judgment 
but actually effected after decree has still the 
force of the attachment before judgment. 42 
Mad. 1—3$ M. L. J. 3S7. Dismissal of the sub- 
sequent execution application will not put an end 
to the attachment. (/ bid .) An attachment before 
judgment ceases to be operative on the dismissal 
of the first application for execution (17 N. L. 
R. 121, Foil ) 1922 Nag, 81 Where property is 
attached before judgment a decree in plaintiff’s 
favour does not determine the attachment, which 
continues in force. 1919 Pat. 465. An attach- 
ment followed by a decree prevents the accrual 
of the title by survivorship where the judgment- 
debtor dies after attachment of decree but be- 
fore the order for sale. >24 I C. 320 = 26 M. L. 
J. 517. An attachment before judgment be 
comes one in execution on an application for 
execution and R. 57 of O. 21 will apply toil 
equally with the other rules of O. 21. 63 I. C. 

712 = 17 N. L. R. 1 21 . A Civil Court has no power 
to issue a warrant of attachment before judg- 
ment on property situated without its jurisdic- 
tion. 25 I. C 771 See also 8 M. 20 ; 5 B. H.C. 
R. 57O ; 24 C L, J. 533 = 22 C. W. N, 160. But 
see 1926 Lab. 330 =93 I. C 361. Property out- 
side the jurisdiction of High Court— Mode of 


attachment See 04 I. C. 116 = 1926 Bom. 278 = 
28 Bom. L. R. 380. It is not open to a Small 
Cause Court to attach immoveable property be- 
fore judgment. 49 Cal. 994 ; 28 C. W. N. 1926 
(F. B.) ; 48 M. L. J, 406 (is not good law). See 
now Act I of 1926. There is no suit before the 
Court until the application to sue in forma 
pauperis has been granted. Consequently the 
Court has no jurisdiction to attach defendant’s 
property before judgment before application is 
filed as a suit. 25 C. L. J. 159=21 C.W.N 870. 
A mortgagee may, after preliminary decree, 
attach other properties of the mortgagor, if the 
hypothecation is insufficient and the mortgagor 
intends to dispose of his other properties fraudu- 
lently. 46 Cal. 245 ; 37 All. 423 = 13 A.T.J. 565. 
Attachment before judgment — Money deposited 
by sureties for release of attachment — Assets 
held by Court — Rateable distribution. 26 C.W. 
N. 169 =- 1922 C. 19. A surety’s liability ceases as 
soon as the first Court dismisses the suit. His 
liability is not revived by the appellate Court 
subsequently decreeing the plaintiff’s claim. 29 
I. C. 271 =147 P.L.R. 1915; 47 M. L. J. 523 ; 12 
B. 71 ; 5 R. 492. See also 12 Bur. L. T. 89=52 
I. C. 930. Surety entering into agreement before 
trial court is bound by decree passed in appeal. 
51 Bom. 31 = 1927 Bom. 84=991.0 820 = 28 
Bom. L, R. 1516. But see 5 R. 492. Where 
a surety bond* has been given for the pro- 
perty attached before judgment the decree 
in the suit can be executed against the 
surety also. 45 I. C. 429 = 11 S. L. R. 122. 
The liability of the surety is the same whether 
the judgment has been arrived at by the Courts 
after a regular trial or the Court pronounces 
judgment on an award passed by the arbitrator 
appointed in the suit. Arbitration is an ordinary 
incident of the suit. ( Ibid ) An order of discharge 
of a surety without notice to the parties is 
rescindable at the instance of any party 37 I. C. 
919. Attachment before judgment — Security — 
Attaching creditor whether acquires charge on 
money deposited 32 I C. 190 = 39 Mad. 903. 
Order conditional under R. 5 (3 ) cannot be made 
without accompanying order 'finder R. 5 (1) to 
furnish security or to show cause why it should 
not be furnished. 57 I. C. 907. Security and 
attachment whether can be ordered at the same 
time. 1927 Cal. 354 = 101 I. C. 9 = 31 C. W. N. 
432. What is not a conditional order. 33 I. C. 
689=230. L. J. 392. 

PROCEDURE under O. 38, R. 5. See 106 I. C. 
808. 
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6. [S. 485.3 (x) Where the defendant fails to show cause why he should not 
furnish security, or fails to furnish the security required, 
within the time fixed by the Court, the Court may order 
that the property specified, or such portion thereof as 
appears sufficient to satisfy any decree which may be 
passed in the suit, be attached. 


Attachment where caute not 
shown or security not furnish- 
ed. 


(a) Where the defendant shows such cause or furnishes the required security, 
and the property specified or any portion of it has been attached, the Court shall order 
the attachment to be withdrawn, or make such other order as it thinks fit. 


[S. 486.] Save as otherwise expressly provided, the attachment shall be made 
in the manner provided for the attachment of property in 
execution of a decree. 


7. 


Mode of making attachment. 


8. [S. 487.] Where any claim is preferred to property attached before judg- 

_ . . . , . ment, such claim shall be investigated in the manner 

propmyanachedbeforeTudg 0 hereinbefore provided for the investigation of claims to 
me nt. property attached in execution of a decree for the pay- 

ment of money. 


9. [S. 488.] 


Removal of attachment 
when security furnished or suit 
dismissed. 


Where an order is made for attachment before judgment, the 
Court shall order the attachment to be withdrawn 
when the defendant furnishes the security required, 
together with security for the costs of the attachment 
or when the suit is dismissed. 


Attachment before judg- 
ment not to affect rights of 
strangers nor bar decree-holder 
from applying for sale. 


10. [S. 489.] Attachment before judgment shall not 

affect the rights, existing prior to the attachment, of per- 
sons not parties to the suit, nor bar any person holding a 
decree against the defendant from applying for the sale 
of the property under attachment in execution of such 
decree. 


Meaning of words.— The words “ to pro- 
duce and place at the disposal of the Court ” 
refer only to such property as is capable of being 
produced in Court. 17 A. 82. “ Is satisfied ” 

meaning of. 13 C. L. R 356 ; 16 A at p. 188. 

APPEAL. — C P, C., does not contemplate an 
appeal from an order directing the defendant to 
furnish security 50 Cal. 215 = 1923 Cal. 639. 
An appeal lies from on order of attachment made 
under R. 6, 50 Cal. 215 = 1923 Cal. 639. Where 
an application for attachment before judgment is 
dismissed by the Court of first instance after 
hearing the defendants no appeal lies against 
that order. 33 I. C. 689 = 23 C. L. J. 392. 

0. 88, E. 6. — As to scope of R. 6, see 107 I. C. 
276 (1 ). Order conditional under R. 6 cannot be 
passed unless the defendant has failed to furnish 
security, or fails to show cause. 57 I. C. 907. 
See also 1927 Cal. 354 = 101 I, C. 9. Application 
for attachment— Court ordering petition closed on 
respondent undertaking not to alienate properties 
— Appeal lies against order. (1928) M. W. N. 
125 (50 C. 215, Ref.) 

0. 88, E. 8 — This rule which prescribes the 
manner of investigation, is silent as to the result. 
O.21, R. 60 does not apply to claims to pro- 
perty attached before judgment. 20 B. at p. 407. 
See also 41 Mad. 23 = 39 I. C. 863. 

0. 88, E. 9. — On the dismissal of a suit, an 
attachment before judgment tpso facto comes to 
an end and dees not revive when an appeal is 
lodged. 45 Cal. 780 = 22 C. W. N. 927. Suit in 
O, 38, R. 9 does not include proceedings in appeal. 


5 R- 492 = io 5 I- C. 540= 1927 Rang. 310. But 
W5I Bom. 31. Surety for removal of attach- 
ment — Liability ceases on dismissal of suit. 5 R. 
492 = 105 I. C. 540 = 1927 Rang. 310. But see 51 
Bom .31. 

0. 38, R. 10.— O. 38, R. 10 is not limited to 
rights in rent. 23 C. L. J 115=21 C W. N. 158. 
The attachment has no effect against the Official 
Assignee. 26 M. 673. See 21 B. 273; 17 M. 144. 
See S. 53. The effect of an attachment before or 
after judgment is the same, provided that in the 
former case a decree is made for the plaintiff at 
whose instance the attachment takes place. 26 
C. 531. When a person attaches property he 
also attaches the profits thereof. 12 W. R. 391. 
A re-attachment of property after decree does 
not imply an abandonment of an attachment 
obtained before decree. 6 C. 129 (P. C.) ; 16 I. 
C. 387. Where the attached decree is sold in 
execution of another decree the attachment 
ceases, and no further proceedings can be taken 
against the property on the basis of that attach- 
ment. 2 P. L. T. 240 = 61 I. C. 922. Attach- 
ment before judgment — Property sold — Decree — 
Proceeds recovered by previous decree-holder-— 
Suit to recover share 45 Bom. 360 = 22 Bom. L. 
R. 1407. Attachment before judgment — Money 
decree-holder — Right to proceed against pro- 
perty-priorities. 91 I. C.93 (2) = 1926 Rang. 85. 
An agreement for sale entered into before 
an attachment before judgment is perfectly 
valid and can be enforced. 106 I. C. 356. 
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Property attached before 
judgment not to be re-attached 
in execution of decree. 


Agricultural produce not 
attachable before judgment. 


11. [S. 490.] Where property is under attachment by virtue of the provisions of 
thislOrder and a decree is subsequently passed in favour 
of the plaintiff, it shall not be necessary upon an applica- 
tion for execution of sufch decree to apply for a re-attach- 
ment of the property. 

12. Nothing in this order shall be deemed to authorize the plaintiff to apply for 
the attachment of any agricultural produce in the posses- 
sion of an agriculturist, or to empower the Court to order 
the attachment or production of such produce. 

[13. Nothing in this order shall be deemed to empower any Court of Small 
Causes to make an order for the attachment of immoveable property .] 1 

ORDER XXXIX. 

Temporary Injunctions and Interlocutory Orders. 

Temporary Injunctions. 

Cases in which temporary 1. [S. 492] Where in any suit it is proved by 

injunction may be granted. affidavit Or Otherwise, — 


0, 38, R. 11. — Where there is an order in execu- 
tion for sale of a property attached before judg- 
ment under Art. 1 1, Limitation Act, the period of 
limitation is .one year to set aside the order. 
44 Mad. 902=41 M. L. J. 252. But see also 41 
Mad. 23. This rule gives the same effect to an 
attachment before judgment after a decree is 
passed as an attachment after judgment. 
2 P. L. T. 719=6 P. L. J. 332. An attachment 
before judgment continues in force even after the 
decree is passed. 16 I. C. 387 (1). Re-attachment 
after judgment being superfluous is not proof 
of abandonment of oiiginal attachment. 16 I. C. 
387 (1 ). See also 6 Cal. 129 (P.C.). Attachment 
before judgment — Decree passed in favour of 
attaching creditor — Subsequent attachment and 
sale of the same by a third party — Sale not con- 
firmed — Original attachment is revived. 99 I. C. 
895-44 C.L.J. 5S3 = I927 Cal. 240. 

0. 38, R. 13. — 1 This rule was added by Act I 
of 1926. 

0. 39 . APPLICABILITY.— Order 39 is appli- 
cable to proceedings in liquidation of company. 
A.I.R. 1926 Lah. 525. 

0. 39, R. 1. principle of Temporary in- 
junction. — The granting of a temporary in- 
junction is a matter of discretion. 26 M. 168 
(174). There is no general rule to guide the dis- 
cretion of Courts. 29 I.C. 855 = 21 C.L.J. 469. 
If the Court finds that there- is a substantial 
question to be investigated and that matters 
should be preserved in status quo till final dis- 
posal of that question it is sufficient ground for 
granting the injunction, (/bid.) ; 103 I.C. 167. 
The real point is not how the question should be 
decided at the hearing of the case, but whether 
there is a substantial question to-be investigated. 
1922 Lah. 356. Court must first see that there 
is a bona fide contention between the parties and 
then on which side in the event of success the 
balance of inconvenience will lie if the injunction 
does not issue. 1922 Lah. 356 ; 5 Lah. L.J. 262 
= 1923 Lah. 227 ; 1026 Cal. 837 = 95 I.C. 667 = 
43 C.L.J. 4°S 5 A. I. R. 1926 Pat. 318=96 I.C. 
623. In granting a temporary injunction the 
Court has to see balance of convenience and in- 
convenience of both sides. 66 I.C. 599 ; 46 C. 
1001 =23 C.W.N. 677. There mu9t be a proba- 
bility of the plaintiff succeeding. 18 I. C. 

60 


394 = 17 C. W. N. 964; 24 L. W. 839 = 
1927 Mad. 188 = 99 I.C. 383. The Court will 
have to be satisfied that the applicant has a 
pnma facte case and further that the protection 
of his interest requires that an injunction should 
issue temporarily. 17 I.C. 219 = 2^ M.L.J. 316 ; 
1927 M. 188=99 I.C. 383; 29 Punj. L.R. 50 ; 
103 I.C. 37 2. Where a plaintiff out of possession 
claims possession, the Court will not grant an in- 
junction against a defendant in possession under a 
claim or right unless the threatened injury would 
be irreparable. 46 Cal. 1001=23 C.W.N. 677. 
The word “injury” means an act which is con- 
trary to law. 55 I.C. 403 = 2 Lah. L.J. 283. Party 
to prove irreparable loss would accrue if injun- 
ction is not granted. 93 I.C. 848=1926 Lah. 435. 
In a suit for permanent injunction a temporary in- 
junction ought not to be refused where the r fusal 
would defeat the object of the suit. 43 I. C. 24. 
As regards the proper course when applications 
for mandatory injunctions are made, see 16 Bom. 
L. R. 288 = 38 Bom. 381. Under colour of tempo- 
rary injunction a plaintiff cannot seek a relief, 
which forms the cause of action in the suit. 27 
I. C. 617 ; 29 I. C. 855 = 21 C. L.J. 469; 18 I. 
C. 394- 17 C. W. N. 964. Suit for declaration 
only— Another suit necessary to seek relief, injury 
to which is sought to be prevented by injunction — 
Temporary injunction cannot be granted- 96 I C. 
439 s= 192b Lah. 5C4 =8 L. L. J. 289. But see 92 
I. C. 723 = 1926 Lah. 523. A plaintiff making a 
considerable delay is not to be assisted at the 
expense of the defendant. 29 I. C. 855 = 21 C. 

L. J. 469. In granting temporary injunction the 

Court should exercise wise discretion and see 
that the machinery of Court is not abused for 
fraudulent purposes. 9 I.C. 277. The order 
must not create a totally new state of things 67 
I.C. 742 ; 66 I.C. 599. Defendant residing out- 
side jurisdiction — Acts within jurisdiction Inter- 

ference with acts of religion. 4 P.L.T, 48. The 
onus is upon the petitioner to show that his in- 
convenience exceeds that of the other side. 70 
I.C. 864 = 15 S.L.R. 5. A Court has no jurisdiction 
to grant an injunction under its inherent powers. 
1927 Mad. 687 = 102 I.C. 700 = 26 L.W. 899 (43 

M. 94; 25 L.W. 85, R,). A. Court has no jurisdic- 
tion to issue temporary injunction against a person 
not a party to suit 96 I.C. 540 = 1927 Lah. 284. 
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(a) that any property in dispute in 
ed or alienated by any party to the suit, 6r 

PRINCIPLES. — Injunction “pending disposal 
of the suit” period for which it is in force. 43 
All. 383 = 19 A.L.J. 174. The offending of reli- 
gious prejudices is no ground for granting an in- 
junction. I C. W. N. 429. “Suit” in O. 39 in- 
cludes proceedings. 1926 Lah. 525=26 Punj 
L.R. 803. 

Temporary and perpetual injunctions. 

— ^The rule refers only to temporary injunctions, 
leaving perpetual injunctions to be governed by 
the provisions of the Specific Relief Act. 6 B. 
266 (279). The issue of temporary injunction is 
not governed by the same principles as the grant- 
ing of a permanent injunction. 26 M. 168 ^174)- 
O- 39, K* 1 does not authorise the Court to 
grant a temporary mandatory injunction. 24 
L. W. 830 = 1927 Mad. 188 =99 I.C. 383. But see 
94 I.C. 840 = 1926 Sindh 201 . 

Injunction or Receiver. — Distinction be- 
tween a case in which a temporary injunction 
may be granted, and a case in which a receiver 
may be appointed. See 22 C. 459 (465) ; 1 A.L. 
J. 527. Proof of waste is a ground for appoint- 
ing a receiver. 53 I.C. 760 = 10 L. W. 551 ; 105 
I.C. 1 3 1 . The digging of a well is not waste. 
W.R. (1864) 275. 

notice oe Application.— Notice, however 
short, should, if possible, be given before an in- 
junction is granted. 27 B. at p. 451. See R. 3. 
The other side must be given an opportunity to 
show cause. 7 A. 550 ; and when an ex parte 
order is made liberty to apply to have it varied 
or set aside must be implied. 9 A 36(42). 

JURISDICTION. — The High Court can grant an 
injunction under its general equity jurisdiction 
independently of the Code. 34 C. 97 ; 34 C. ior, 
The injunction should be issued to the party and 
not the court. 2 A. L. J. 601. Only the Court 
in which the suit is filed, and not the Court to 
which a decree is sent for execution, can grant 
an injunction. 12 C. 515. An inferior court 
can issue an injunction to stop a sale in execution 
of a decree by a superior Court. 23 C. 351. 
Bat see 31 C. 480 (486). A District Court cannot 
issue an injunction to stay waste in respect of 
property in dispute in a suit pending in a sub- 
ordinate Court. In case :t wants to do so it 
should withdraw the case to its own file. 2 Bom. 
H. C. R. 103. The mere fact that a person 
resides outside the jurisdiction of the Court is 
not per se sufficient to prevent the Court from 
granting an injunction. 2C W. N. 521. An 
application to restrain a suit in a Small Cause 
Court does not come within the provision of this 
rule. 27 B. 357. As to power of subordinate 
Court to stay foreign suit, see 27 L. W. 418. 

PRACTICE.*— Before granting a temporary in- 
junction it is usual to put the applicant upon 
terms to abide by such order as the Court shall 
think fit to make by way of damages resulting 
from the passing of the order. 1 A. L. J. 527. 
An application for an injunction restraining the 
defendant in a pending suit, from prosecuting an 
action in a foreign Court must be made at a very 
early Stage of the proceedings. 59 I.C. 218 = 24 
C. W. N. 735. A party is presumed to have 
knowledge of a prohibitory order “ not to alie- 
nate his property, when it is made in the open 
Court, in the presence of the parties appearing 


a suit is in danger of being wasted, damag- 
wrongfully sold in execution of a decree, or 

before the Court,” 42 All 98 = 17 A.L.J. 1127. 
An interlocutory injunction in a suit for perpetual 
injunction is dissolved tpso facto by a decree 
granting a perpetual injunction. 42 Cal. 550 = 
18 C.W.N. 1 189. 

APPEAL. — An order of injunction is purely 
discretionary and a party appealing against it 
should prove that the Court against whose judg- 
ment the appeal is preferred acted wrongly in the 
exercise of its jurisdiction. 22 I. C. 710 = 19 C. 
L.J. 325. See also 12 M. 186. Order refusing 
grant of a temporary injunction is appealable. 18 
C.L.J 39=17 C.W.N. Q9 6. But an ordergrant- 
ing temporary injunction cannot bte the subject 
of an appeal but is subject to the revisional juris- 
diction of the High Court. 1 g 2 7 Mad. 687 = 102 
I.C. 700 = 26 L. W. 899. 

Illustrative Cases :(i) Arbitration 

PROCEEDINGS. — An interlocutory injunction 
should not be granted upon novel considerations 
interfering with arbitrator. (23 C. W. N. 811 
(814), Foil.) ; 31 Cal. L. J 167 = 24 C.W.N. 612 
= 47 Cal. 61 1. Principles governing grant of tem- 
porary injunction restraining arbitration. 54 I. C. 
546 . 

(2) ALIENATION. — An alienation pending a 
temporary injunction is not void. 2^3 P. L. R. 
1914 --25 I.C. 180. 

(3) CO-SHaRERS — One co-sharer can restrain 
another from building on the land 41 Cal. 436 = 
18 C W.N. 176. 

(4) Execution Proceedings and Sale.— 
A plaintiff, who after being defeated under 
O. 2/, R. 99, brings a suit under R. 103 of the 
same order, is not entitled to get a temporary 
injunction restraining the defendant from taking 
possession of the property. 27 I. C. 56 = 16 Bom. 
L. R. 676. A prohibitory order by way of injunc- 
tion can be issued so long as the property in 
dispute is in danger of being wrongfully sold in 
execution of a decree but once it is sold no such 
order can be passed. 54 I. C. 928 A sale held 
in ignorance of an order by way of an injunction 
sta>jng the sale is an irregularity, but the sale 

il 1 hot be set aside unless the judgment-debtor 
has sustained substantial injury by reason of such 
irregularity. 54 I. C. 928. Where it is fairly 
established that there is a danger of a wrongful 
sale in execution, an injunction can properly be 
granted. (12 Cal. 515. foil.; 25 I. C. 9. But see 
also 1 Pat. L. R. 462 =75 I. C. 381. A Court has 
jurisdiction to issue an injunction upon a person 
residing outside its territorial limits if he has 
property within the jurisdiction. 75 I. C 381 -- 1 
Pat- L. R. 462. In a case in which the defendants 
have submitted to the jurisdiction of a Court by 
entering appearance, the Court has jurisdiction 
to grant an injunction restraining the defendants 
from executing in another Court a decree which 
they had obtained against plaintiff. (Case-law 
referred to.) 1 P. 356 = 4 Pat. L. T. 10. A Court 
has no power to issue a temporary injunction to 
restrain the defendant from executing a decree 
lawfully obtained by him. 23 L. W. 85 = 1926 
Mad. 258=92 I. C. 615. 

(5) Marriage. — T emporary injunction tc 
restrain marriage, when not to be granted. 15 
A. L. J. 1138 = 42 A. 134. 
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( b ) that the defendant threatens, or intends, to remove or dispose of his pro- 
perty with a view to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such act, or make 
such other order for the purpose of staying and preventing the wasting, damaging, 
alienation, sale, removal or disposition of the property as the Court thinks fit, until 
the disposal of the suit or until further orders. 

[Oudh] Insert the following as proviso to Order 30, Rule 1 {b ). — 

’* Provided that, if it appears to the Court that the property in suit is in danger of being 
wrongfully sold in execution of a decree, the Court may also by order grant a temporary injunction 
restraining the Court executing the decree from confirming the sale held in execution of the decree 
until the disposal of the suit or until further orders.” 

2. [S. 493] ( 1 ) In any suit for restraining the defendant from committing a 

. . breach of contract or other injury of any kind, whether 

tion^or'continuai^ce^of 1 breach! compensation is claimed in the suit or not the plaintiff 

may, at any time after the commencement of the suit, and 


(6) Muhammadan Endowment. — Appoint- 
ment of co-mutwalli by the first mutwalli, 
grantor of waqf. does not invite the application 
of the rule unless there is danger of waste of 
property. 35 I. (\ 718=14 A. L. J, 554. 

(7) RIGHT OF WORSHIP.— Injunction to 
restrain plaintiff from preventing defendants en- 
tering and worshipping in certain temple not 
proper. 1 P. L. J. 560. 

(.8) Security and accounts.— An order 
directing the furnishing of security and submis- 
sion of accounts passed on an application for the 
issue of interim injunction is not an order under 
R. 1. 17 I. C. 361 = 17 C. W. N. 318. An order 
to defendants to prepare an inventory and to 
keep accounts is not an order under the inherent 
powers of the Court but one under O. 39, R. 1. 
1923 Lah. 48 = 72 I.C. 569. 

(9) Specific Performance.— a temporary 
injunction will be granted to a plaintiff restrain- 
ing defendants from selling property to a thiid 
person during the pendency of a suit for specific 
performance of contract for sale. 57 I. C. 847. 
See also in case of contract for lease. 16 I. C. 
350^17 C.L.J. 427. 

( 10) Stranger to Suit.— A Court has no 
jurisdiction to issue an injunction upon a person 
who is not a party before it. 3 P. L. J. 456 = 
46 I. C. 224 , 51 I. C. 108 = 46 P.L.R. 1919. 

c 1 1 ) Suit for POSSESSION Suit for pos- 

session — Restraining execution of decree for 
possession — Receiver — Appointment of. 24 Bom. 

L. K. 378 = 1922 Bom. 385. In a suit for pos- 
session, an injunction restraining the defendant 
from committing waste may be granted. 38 Cal. 
791 = 13 C.L.J. 394. 

(12) ELEpTION.— Where the holding of an 
election would result in no harm, damage or 
waste injunction ought not to be granted. (1926) 

M. W.N. 582=97 I.C. 172 (0 = 1926 Mad. 1147. 

0 . 39 , E. 2. General. — T he words of any 

kind” have been inserted to supersede the rule in 
22 A. 449. Sub-rule (3) has Seen remodelled to 
give effect to the decision in 19 B. at p. 155. As 
to whether a Court can of ks own motion punish 
for disobedience, see 26 M. 494. The Civil 
Procedure Code is not exhaustive and the Court 
has inherent jurisdiction to act ex debito justitiae 
in order to do that real and substantial justice for 
the administration of which alone it exists. (23 
Cal. 351, foil.) 1923 Lah. 144 (2)^731 C. 909. 
Injunction can be granted only against defendant 


— Principles governing the same. 79 I.C. 233 — 
1923 Lah. 47596 I.C. 286 = 1926 Lah. 589. Single 
Judge of the High Court has jurisdiction to pass 
the order of stay, subject to certain conditions. 
17 A. L.J. 1 127 =42 All. 98. In a suit before the 
High Court on the original side, the Judge can 
restrain the defendant by an injunction from pro- 
ceeding with a suit instituted by him in a mofussil 
Court. 44 Bom. 283 = 21 Bom.L.R. 963. Courts in 
India have power to issue temporary injunctions 
in a mandatory form. (38 Bom. 381, Diss.) ; 41 
M. 208 = 33 M.L.J. 448; 24 L.W. 834 = 1927 Mad. 
210=99 I. C. 366. On an interlocutory appli- 
cation, the Court has power to pass a mandatory- 
injunction before the suit is heard. 28 I. C. J21 
= 16 Bom. L. R. 366. It is doubtful whether 
mofussil Courts have power to grant mandatory 
injunctions on interlocutory applications. 38 Bom. 
381 = 16 Bom. L. R. 288. A court has no juris- 
diction to issue an injunction against a person 
not a party to the suit or to summon before it 
any person not a party to the injunction. 44 I. C. 
496 ; 96 I. C. 540. A District Court can demand 
security from the guardian of the person of a 
female infant ward to prevent his giving her in 
marriage without the consent of her “proper male 
relations ”, 20 P.L.R. 1914 = 23 I. C 351. High 
Court has power under O. 39,. K* 2, C.P.C., to in- 
terfere and restrain a party from proceeding with 
a suit pending in another Court. 24 L.W. 421 = 
(1926) M.W.N. 708=97 I.C. 938 = 1926 Mad. 
1126. 

TRADE Name.- Infringement — Temporary in- 
junction, grant of. See 21 I. C. 258 = 40 Cal. 570. 

ELECTION — Suit to contest — Injunction pen - 
dente Itte. 20 I. C. 676 = 41 Cal. 384. Where 
the true owner of a pension is prevented by in- 
junction from getting his pension from Govern- 
ment he should be committed for contempt if he 
disobeys the Court’s injunction and gets the pen- 
sion from the Government. 20C.W.N. 457=35 
I.C. 378 (P.C.). Injunction restraining defendant 
company from disposing of the goods — Assistant 
of the firm cannot be punished for disobedience. 
42 Cal. 1 169 = 21 C. L. J. 578. Sub-Judge could 
issue a temporary injunction staying the execution 
of a decree proceeding in a Munsiff’s Court. 
1923 Lah. 144 (2) = 73 I.C. 909; 16 C. L. J. 
585 = 151.0. 614 = 18 C. W. N. 12 (Decree of 
Revenue Court). Injunction — Extent of opera- 
tion — Disobedience— Government’s liability. 20 
C.W.N. 457 =35 I»C. 378 (P. C.). An injunction 
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either before or after judgment , apply to the Court for a temporary injunction to res- 
train the defendant from committing the breach of contract or injury complained of„ 
or any breach of contract or injury of a like kind arising out of the same contract or 
relating to the same property or right. 

( 2 ) The Court may by order grant such injunction* on such terms as to the 
duration of the injunction, keeping an account, giving security, or otherwise, as the 
Court thinks fit. 

( 3 ) In case of disobedience, or of breach of any such terms, the Court granting 
an injunction may order the property of the person guilty of such disobedience or 
breach to be attached, and may also order such person to be detained in the civil prison 
for a term not exceeding six months, unless in the meantime the Court directs his 
release. 

( 4 ) No attachment under this rule shall remain in force for more than one 
year, at the end of which time, if the disobedience or breach continues, the property 
attached may be sold, and out of the proceeds the Court may award such compensa- 
tion as it thinks fit, and shall pay the balance, if any, to the party entitled thereto. 

3. [S. 494.3 The Court shall in all cases, except where it appears that the 
object of granting the injunction would be defeated by the 
delay, before granting an injunction, direct notice of the 
application for the same to be given to the opposite 
party. 

4. [S. 496] Any order for an injunction may be 

discharged, or varied, or set aside by the Court, on 
application made thereto by any party dissatisfied with 
such order. 

5. [S. 495 ] An injunction directed to a corporation is binding not only 
on the corporation itself, but also on all members and 
Injunction to corporation 0 ffi cers 0 f the corporation whose personal action it seeks 
binding on its officers. t0 restrain. 


Before granting injunction 
Court to direct notice to 
opposite party. 


Order for injunction may be 
discharged, varied or set 
aside. 


which is discharged subsequently must be obeyed 
during its subsistence, (ibid.} Disobedience of 
injunction issued by Court — Suit transferred to 
another Court— Jurisdiction of second Court to 
punish disobedience. 22 I. C. 499 = 18 C.W.N. 
470; 46 Mad. 83=43 M.L.J. 71.O. 39, R. 2 (3), C. 
P.C., applies not only to disobedience of an order 
issued under clauses (1) and (2) of that rule and 
applies equally to disobedience of all injunctions 
issued under S. 94 of the Code. High Court in its 
appellate side has jurisdiction over the whole of 
the Presidency. A.I.R. 1926 Mad. 574 =50 M.L. 
J. 401 =95 I. C. 196 (2). Unless the Court has 
jurisdiction over the subject-matter of the con- 
troversy disobedience of its injunction is not 
punishable. An injunction in matters beyond 
the jurisdiction of a Court is void. 15 C. L. J. 
147 = 16 C. W. N. 447. Injunction — Breach of — 
Kamavan restrained from contracting loans— 
Validity of loans contracted thereafter. 47 I. C. 
778 = 35 M. L. J. 96. The provision as to 
punishment for disobedience to orders of Court 
is not confined to suits of the nature contemplated 
byR. 2. 44 I. C. 56 = 7 L. W. 328. O. 39 has 

to be read along with S. 94, Cl. (8). (Ibid.) R. 2 
applies to case of disobedience to an order to do 
or abstain from doing a single act. (Ibid . ) 39 
Mad. 907 = 30 M. 1 . J. 523. Court is not bound 
uncter R. 2 (3) in the first instance to attach 
property and then only order imprisonment. The 
matter Is one for the discretion of Court, 39 Mad. 


907=30 M. L. J. 523. Attachment of property 
is not a suitable form of remedy except where a 
person is ordered to do something and he does not 
do it, 31 C. W. N. 814= 1927 Cal. 598 = 105 I. C. 
348. An order for attachment of property or 
imprisonment of the person guilty of disobedience 
of an injunction is not an enforcement of the 
order of injunction but is a punishment for past 
disobedience. (Ibid.) Attachment of property is 
not a pre-requisite for passing an order to detain 
a person in prison for disobedience of an order of 
injunction. 26 M. L. J. 37 = 221. C. 404. Abet- 
ters of contempt of Court cannot be punished. 
1927 Cal. 598 = 105 I. C. 348-31 C. W. N. 814. 

APPEAL. — An order refusing to attach pro- 
perty of a person who had disobeyed an injunc- 
tion is appealable. 26 M.L.J. 37 = 22 I.C. 404 ; 
see also 1922 Lah. 347. 

0 . 89 , R. 8. — If the object is likely to be de- 
feated by delay, the Court may grant an ex parte 
injunction without notice to the opposite party. 
64 I. C. 534 = 13 Bur. L. T. 227. 

0 . 80 , R.4. — When an injunction is granted ex 
parte , liberty to apply to the Judge to vary or set 
aside his order must be implied. 9 A. 36 (42). 
Appeal. See O. 43, R. 1, cl. (r) and 15 A. 8. 

0 . 89 , R. 5 . — The rule applies only to Corpora- 
tions strictly so called, to bodies authorised by 
law to act as a person in law and not to unregis- 
tered or unincorporated bodies or associations* 
38 I. C. 572=9 Bur. L. T. 247. 
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Interlocutory Orders, 

6. [S. 498 ] The Court may, on the application of any party to a suit, order 
the sale, by any person named in such order, and in such 
Power to or er interim sale. mann er and on such terms as it thinks fit, of any move- 

able property, being the subject-matter of such suit, or attached before judgment in 
such suit, which is subject to speedy and natural decay, or which for any other just 
and sufficient cause it may be desirable to have sold at once. 

Detention, preservation, 7. [S.499] (1 ) The Court may, on the applica- 

inspection, etc., of subject- tion of any party to a suit, and on such terms as it thinks 
matter of suit. ^ 

(а) make an order for the detention, preservation or inspection of any pro- 
perty which is the subject-matter of such suit, or as to which any question may arise 
therein ; 

(б) for all or any of the purposes aforesaid authorise any person to enter 
upon or into any land or building in the possession of any other party to such suit ; and 

(c) for all or any of the purposes aforesaid authorize any samples to be taken, 
or any observation to be made or experiment to be tried, which may seem necessary 
or expedient for the purpose of obtaining full information or evidence. 

(2) The provisions as to execution of process shall apply, mutatis mutandis , 
to persons authorized to enter under this rule. 

8. [S. 500.] (1) An application by the plaintiff for 

t^ Ppl £ atl0r \ f ° r SUCh orders an order under rule 6 or rule 7 may be made after notice 

to be after notice. . . , , . ' . . . . , 

to the defendant at any time after institution of the suit. 

(2) An application by the defendant for a like order may be made after notice 
to the plaintiff at any time after appearance. 


9. [S. 501.] Where land paying revenue to Government, or a tenure liable to 

sale» is the subject-matter of a suit, if the party in posses- 

immediate*” possessfonVund sion of such j and or ‘ enure n ®g ,ects to P** the Government 
the subject-matter of suit. revenue, or the rent due to the proprietor of the tenure, as 

the case may be, and such land or tenure is consequently 
ordered to be sold, any other party to the suit claiming to have an interest in such land 
or tenure may, upon payment of the revenue or rent due previously to the sale (and 
with or without security at the discretion of the Court), be put in immediate possession 
of the land or tenure ; 

and the Court in its decree may award against the defaulter the amount so paid, 
with interest thereon at such rate as the Court thinks fit, or may charge the amount so 
paid, with interest thereon at such rate as the Court orders, in any adjustment of 
accounts which may be directed in the decree passed in the suit. 


10. [S. 502.] Where the subject-matter of a suit is money or some other thing 

, capable of delivery, and any party thereto admits that he 
Court P ° SltS ° m ° ney ’ etC *’ m holds such money or other thing as a trustee for another 

party, or that it belongs or is due to another party, the 
Court may order the same to be deposited in Court or delivered to such last-named 
party, with or without security, subject to the further direction of the Court. 


0 t 89 , Er. 6 and 7 . — Where property attached 
before judgment is released on security which 
comprised some items of attached property, the 
plaintiff is preferentially entitled to execute his 
decree against the property given as security, ir 
L. W. 6=56 I. C. 267. In a suit for damages 
alleged to have been caused by the erection by 
the defendant of an adjoining house, the defen- 
dant is entitled to an order to enter into the house 
of the plaintiff &nd to inspect the same. 24 C. 
11 7 i see also 16 B. 511. 

0 . 89 , B. 8 . — The term 44 may ” must be read 


with the words “ at any time ”, 7 M. 241. When 

an interlocutory order is refused by one Judge the 
proper course is to apply for a review or to 
appeal from it. 16B.su. 

0 . 39 , E. 10 In case the defendant refuses to 

deposit the money in Court, he is liable to pay 
interest from the date of the order. 16 W. R. 
297. The rule does not cover a case where the 
money is held by another court to credit of 
another suit. 27 M. 168. Admission which is in- 
sufficient under O. ia, R. 6 is also so under 
O. 39, R. 10. 1927 Sindh 25=97 I. C. 623. 
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ORDER XL. 


Appointment of receivers. 


APPOINTMENT OF RECEIVERS. 

1. [S. 503.] (i) Where it appears to the Court to 

be just and convenient, the Court may by order — 


0 . 40 , It. 1 . Scope of RULE. -The rule 
clearly intends to give the power of appointing a 
receiver only to the Court in which the suit is 
brought or by which the property has been at- 
tached. 23 C. 517 (519)- See also 24 B. 38 (42). 

0. 40 if applies to mortgage decrees. 100 I. 
C. 735 (0 = 1927 A. 419. A receiver can be 
appointed even after a decree is passed. 8 M. 229 
( 2 33)- The court can order that the receiver 
should continue permanently after decree when 
such continuance is ntcessary, 19 M. 120 (P.C.). 
A receiver can be appointed in respect of immove- 
able property notwithstanding the fact that a 
Magistrate has passed an order under S. 145 of 
the Cr. Pro. Code. 22 A. 214. The discretion 
given by this rule is one that should be used with 
the greatest care and caution. 5 A. 556. The 
power conferred by the rule should be exercised 
with sound discretion. 15 C.S18 (822) ; 23 C L.J. 
567 ; 16 C. W. N. 997. Remedy i<* derived from 
English practice and i« an exceptional remedy 
100 I. C. 73s (1) = 1927 A. 419. 

Grounds for appointment —and who 

CAN BE APPOINTED. — Grounds for appointment 
of receiver. See 11 I. C. 703; 1926 Sind 81 • 

106 T. C. 167. An appointment of a receiver can 
be made only on proof of strong grounds of neces- 
sity. 11 I. C. 403. The first essential condition is 
that the applicant must have “an interest” in the 
property to be affected by the order. 61 I.C. 849 = 

6 P.L.J. 366. A receiver should not be appointed 
where no risk of loss is shown. 12 I.C. 198 = 4 
Bur. L.T. 241. The appointment of a receiver is 
a matter of judicial discretion and Courts should 
proceed cautiously viewing all the circumstances 
of the case. 28 C. W. N 86 = 1924 Cal. 456. 
Public nature of the matter has got to be taken 
into account in the appointment of receiver. 96 

1. C. 30 = 1926 Cal. 1092. It would be very im- 

proper to take property out of the hands of ladies 
of culture and well capable of managing the pro- 
perty and examining accounts, n I. C. 703. As 
to what is meant by “ just and convenient”. 28 
C. W. N. 86 = 1924 Cal. 456. Appointment of 
the receiver is just and convenient if the main 
object is to preserve the property. 1923 Lah. 
239(2). A receiver should be an impartial per- 
son and wholly disinterested in the subject-matter 
of the suit. 18 I. C. 398 = 17 C. W. N. 581 ; 28 
C. W. N. 86 = 1924 Cal. 456. But it is compe- 
tent to the Court upon the consent of parties and 
in a proper case, without such consent, to ap- 
point a person mixed up in the subject-matter of 
the litigation, if it will be beneficial to the estate. 
28 C. W. N. 86 = 1924 Cal. 456. Order on an 
application under O 40, R. 1 should not express 
an opinion on the merits of the case, {/bid.) The 
appointment of an interim Receiver pending the 
final appointment of a common manager can 
be made only on evidence of necessity for such 
appointment. 34 I. C. 83. O. 40, R. 1 does not 
laydown notice to the opposite party. (22 C. 
459 J 21 M. U J 821 ; 107 P. R. 1908 ; 36 P. R. 
1910, Dist.) ; 1923 Lah. 239 (2). Where there 

are a large number of outstandings due to the 


estate of the deceased person, some of which are 
liable to be lost owing to the efflux of time, and the 
heir of the deceased is a lady and there is a Iona 
fide dispute between the parties the Court is justi- 
fied in appointing a receiver to recover the out- 
standings and to bring the proceeds into Court. 
I 9 2 3 Lah. 239 (2). Mahant — Disputes legarding 
title— Convenience. 69 I. C. 361. Court may 
make an older appointing a receiver suo motu. 
1922 Lah. 444. The Court has jurisdiction 
to appoint a receiver to maintain the status 
quo ante pending a suit or appeal. {Ibid.) 
An order made in declaratory suit that cer- 
tain widows were entitled only to mainten- 
ance, is illegal and improper. 11 I.C. 403=62 
P* W . R. 1911. Appointment of receiver in a 
suit in which possession cannot be decreed to 
plaintiff, 92 I. C, 599 = 1926 Mad. 155. Court 
has got power to appoint a receiver in a declara- 
tory suit and an appellate court should not inter- 
fere with the discretion exercised by the Lower 
Court. 94 I. C. ^9 = 27 Punj L. R. 138. Poverty 
of the defendant trustee ix no ground for the 
appointment of a leceiver unless there be in addi- 
tion some danger to the estate. 29 M. L. J. 209 = 
29 I. C. 485. The late production of accounts 
and documents by the manager is not sufficient to 
warrant the appointment of a receiver. 17 I.C. 261 
= (1912) M. W. N. 904. The mere fact that a 
Muhammadan widow is entitled to a lien for slower 
on her husband’s estate is no ground for tefusing 
the appointment of a receiver summarily without 
enquiry. 1923 Nag. 21. That a receiver has not 
been appointed at a prior stage of the suit is no 
ground for refusing the application at a later 
stage, when fresh grounds are made out. 1923 
Nag. 2r. A Court has no jurisdiction to appoint 
a receiver at the instance of a simple money- 
creditor unless he establishes a special equity in 
his favour. 61 I. C. 849 =6 P. L. J. 366. A prior 
incumbrancer desiring to take possession is entitl- 
ed to have the receiver obtained by a puisne in- 
cumbrancer, discharged, and a receiver of his 
own substituted. (Ibid.) The insolvency of an 
administrator is a good reason for appointing a 
receiver. 48 I. C. 152 = 11 Bur. L. T. 127. 

Selection of Receiver.— O rdinarily a party 
to a litigation should not be appointed a receiver 
unless very exceptional circumstances are estab- 
lished to justify such an appointment. 18 C. L. J. 
638 = 18 C. W.N. 533. One of the parties to suit 
will not be appointed without the consent of the 
other. 19 I. C. 873 = 17 C. W. N. 974 ; 25 I. C. 
602. When a non-resident is appointed receiver 
there must be adequate guarantee that he will be 
subject to the effective control of the Court. 19 
1.0.873 = 17 C. W. N. 974. That the receiver 
resides at a great distance from the propet ty to 
be managed, is not an absolute disqualification, 
but is an important circumstance to be taken into 
consideration. 191.0.873=17 C. W. N. 974* 
A person who 19 guardian of $n incapacitated 
defendant in a suit is not always disqualified to 
be receiver. 35 I. C. 939 = 4 L. W. 285. 
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(a) appoint a receiver of any property, whether before or after decree ; 


Prima facie Case.— 21 M L.J. 821 = u I. C. 
170 } 3 Pat. L.T. 466 ; 43 I. C. 550. 

REMUNERATION.— The Court has a discretion 
if it thinks fit to allow him remuneration at a fix- 
ed rate. 1923 Cal. 516 = 76 I. C. 583. The 
receiver’s remuneration must come out of the 
estate of the insolvent and the legal represen- 
tatives of the insolvent cannot be made person- 
ally liable for the same. ( Ibid .) The 
appointment should be made for the protec- 
tion of property or the prevention of injury 
according to legal principles. The words do 
not confer an arbitrary and non-regulated dis- 
cretion on the Court. 34 I. C. 693=23 C. L. J. 
567 ; 9 I. C. 985 = 13 C. L. J. 495 ; 5 Lah. L. J. 
583 = 1923 Lah. 623. Discretion of Court in de- 
claratory suit in respect of agricultural lands. 5 
Lah. L.J. 583 = 1923 Lah. 623. 

Waste, what IS.— A mere intention to trans- 
fer by a life tenant does not constitute danger to 
the reversionary interests and to protect them the 
Court may appoint a receiver. 44 Bom. 727 = 
57 L C. S53, Where it is clearly proved that an 
estate is so grossly mismanaged that the whole 
estate will be jeopardised, it is a clear case for 
the appointment of receiver. 25 I. C 406^18 
C. W. N 537 ; 21 M. L J. 821 = 11 1. C. 870. 

Effect OF APPOINTMENT— Property in the 
possession of a receiver is in the custody of the 
law and cannot be seized under a writ of attach- 
ment or execution. 47 Mad. 47 = 43 M. L. J, 21 1. 
The refusal to make the receiver party to the 
execution proceedings is a material irregularity 
justifying the interference of the High Court under 
vS. uq. (Ibid.) Where a receiver is appointed, 
property vests in him only when the orders under 
O. 40, R. 1 (b) t ( c ) and ( d ) are made. (Ibid.); 
1923 Nag. 6. Effect of appointment does not bar 
execution. 6 Pat. L. J. 208 = 62 I C. 469. 

Rights of Third Parties. — See 17 L. w. 
64 = 1923 M. 304. The rule that the possession 
of receiver may not be disturbed without leave, 
does not apply, so far as third persons are con- 
cerned until a receiver has been actually appoint- 
ed, and is in possession. 23 C. W. N. 952 = 29 
C. L. J. 424. 

CONTEMPT BY RECEIVER.— 22 C. 648 ; see 
alsc 30 C. 696. 

CONTEMPT OF COURT.— Where a receiver is 
appointed to take possession of property the per- 
son in possession of property cannot interfere 
with the receiver, but should apply to the 
Court for redress. 18 C. W. N. 289 = 22 I. C. 

417. 

discharge of Receieer.— 23 c. l. J. 217 = 
20 C. W. N. 789. A receiver appointed in a suit 
or proceedings by consent of parties, may be dis- 
charged, even before the termination of the suit 
or proceeding. 13 L.W. 367=61 I. C 562. Nei- 
ther the termination of the suit in decree nor the 
pendency of the appeal against that decree will 
put an end to the authority of the receiver 
appointed to collect rents. 33 I.C. 69 ; 5 Pat< L. 
J. 5 1 3 1 Pat. L. T. 643. 

HIGH Court, POWERS of.— a High Court 
has no jurisdiction to examine the accounts in 
order to ascertain the liability of a receiver 
appointed by a Subordinate Court, he not being 
an officer of the High Court. 4 P.L. j. 636 =54 I. 


C. 207. The High Court has power to appoint a 
receiver in a testamentary suit. 17 B. 388. 

SUIT against receiver.— T he omission to* 
get leave of the Court to institute a suit against a 
receiver can be made good during the pendency 
of the proceedings. 61 I. C. 888 ; 63 I. C. 843. 
Where the receiver dies, further proceedings car* 
be continued against his successor and no one 
else. 61 I. C. 888. Permission to conduct a suit 
implies permission to institute a suit. 63 I. C. 
343. A permission granted by a Court to sue a 
receiver relates back to the time of the institu- 
tion of the suit. (Ibid.) A receiver is an officer of 
Court— Suit against. 62 I. C. 768 = 26 C. W. N. 
992. The necessity to obtain the sanction before 
the institution of a suit against the receiver is 
imposed by the Common Law, merely to enforce 
due respec*- towards Courts of Justice, and omis- 
sion to do so does not affect the jurisdiction of 
the Courts. Per Sadasiva Atyar, in 70 I. C. 
759 = 42 M. L. J 339 ; 43 Mad. 793 ==59 DC* 
568. It is illegality which can be cured by 
obtaining it during the course of litigation 43 
Mad. 793 =59 I. C. 568. It is clear law that as a 
Receiver is an officer of the Court he cannot be 
sued for acts done in his official capacity by a 
third party except with the leave of the Court. 1 
R. 138 = 1923 Rang. 208 ; 102 I.C. 797 = 1927 
Pat. 297=8 Pat. L. T. 629. 

Leave of Court. -Proceedings cannot be 
instituted against a receiver without the permis- 
sion of the Court and if *0 instituted they consti- 
tute a contempt of the Court. 19 C. L. J. *91 = 
18 C. W. N. 546. To charge a receiver for the 
breach of the ordinary criminal law f of the 
country sanction is not necessary. 15 I. C. 491 = 
13 Cr.L.J. 491. It is not a general rule of law 
that sanction ot Court appointing a receiver is- 
not necessary in tne case of ciiminal proceedings 
against him arising out of his office. 15 I. C. 489 
= 13 Cr. L. J. 489. Le^ve of Court is necessary 
both for execution of a decree against the recei- 
ver of the property of the judgment-debtor a& 
well as for prosecuting an application for rateable 
distribution against the receiver. 14 C. L. J. 55 
= 150 W. N. 925. Such leave may be obtained 
at a subsequent stage of the proceedings. 14 C. 
L. J. 55 = 15 C. W. N. 925. A prohibitory order 
against the receiver is not equivalent to the grant 
of leave to execute the decree. (Ibid.) 

Leave to sue. — A receiver appointed under 
the Code of Civil Procedure merely holds the 
estate on behalf of the Court. The estate does not 
vest in him, nor does he in any way represent it. 
Leave of the Court is necessary in order that by 
impleading him the estate may be bound. A 
receiver under the Insolvency Act holds a differ- 
ent capacity altogether He is more than a mere 
officer of the Court ; the insolvent’s estate vests 
in him. He alone, and no one else, represents 
the estate. No leave is accordingly necessary for 
suing him. 21 A. L. J. 737=46 All. 16. Grant 
of subsequent leave will cure the defect. 46 Cal. 
352 = 23 C. W. N. 496 ; 56 I.C. 424=22 Bom. 
L. R. 319. A suit against a receiver without 
leave of Court should be dismissed and not 
remanded to lower Court for obtaining the neces- 
sary leave. 24 I. C. 622. In every case a receiver 
as sucb need not be sued but remedy can be 
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(b) remove . any person from the possession or custody of the property ; 


obtained by party, by application to Court, io 
I.C. 673 — 9 M. L. T. 300. There is no statutory 
provision which requires a party to obtain the 
leave of a Court to sue a receiver. The rule is 
based on public policy. 4 P. L. J. 20-47 I* C. 
719 ; 51 I. C. 706. A Court should not refuse 
leave to sue ordinar.ly, 4 P. L J. 20. A decree 
against a receiver without permission must be 
set aside. 17 I. C. 916=3 Bur. L. T. 163. 

POWERS of Receiver. — Where the receiver 
was given power to collect outstandings and do 
ail things necessary for the realisation and preser- 
vation of the assets of firm, held the receiver had 
no authority to mortgage the property of the firm. 
44 M. L. J. 602 =50 Cal. 338 =28 C. W. N. 1 = 1 
Rang. 66=501. A. 77 (P. C. ). A receiver in 
possession of the estate is entitled to require 
payment of rent. 58 I. C. 301. In a partition 
suit in which a receiver is authorised to sell pro- 
perties there can be no difficulty in directing him 
to convey the properties. 4^ Cal. 124 = 19 C. W. 
N.817. Court may confer on a receiver all 
such powers for the realization of properties and 
the execution of the documents as the owner has. 
( Ibid .) Court can confer upon a receiver all such 
powers as to bringing and defending suits, as the 
owner himself has. 27 1, C. 459 = 19 C. W. N. 45. 
Plaintiff appointed receiver byCourt cannot appro- 
priate partnership moneys to his own use. 1925 
P.C. 257=92 I.C. 274 = 23 L W. 628 (P.C ). On 
the appointment of a receiver the estate ve s ts 
in him and thereafter the receiver is the only 
person competent to prosecute suits and obtain 
decrees. 11 I.C. 102 = 15 C. L. J. 339. The 
general powers of the receiver who can sue and 
defend a suit with the express permission of the 
Court do not necessarily contain a power to sue 
and liability to be sued. 66 P. R 1913 = 171. C. 
751. A receiver appointed in execution can prose 
cute a cause of action outside the jurisdiction 
•of the Court by which he was appointed receiver. 
(1921) M. W. N. 106 = 61 I. C. 753. A receiver 
appointed to collect outstandings can file suits 
in that behalf even though the suit in which he 
was appointed has terminated in a decree or an 
appeal is pending from that decree. 33 I. C. 69. 
Receiver's powers are entirely conditioned by 
terms of his appointment, subject to any subsequ- 
ent change by the Court under which he holds 
the appointment. 32 I. C. 207 = 30 M. L.J. 456. 
Suit by receiver to recover property sold prior to 
his appointment. 35 Mad. 578. A receiver 
appointed by a Court can oust a mortgagee decree- 
holder Putin possession of the lands subsequent 
to his mortgage decree. 6 P. L. J. 37=61 I. C. 
-67. O. 40, R. 1 does not permit of the appoint- 
ment of a receiver in respect of properties not 
comprised in suit. 17 I. C, 16. Receiver can 
collect only such assets as become due to the 
•estate after his appointment. Rents falling due 
prior to bis appointment are not such assets. 42 
I.C. 785 = 1917 Pat. 31 1. 

Duties Of Receiver,— 19 B. 660. Delega- 
tion of powers to receiver. See 65 I. C. 837 = 34 
C« L. J, 423* 4 

co$ts due to Receiver.— *49 b, 660 ; 30 c. 

*696. 

&BMEDV AGAINST RECEIVER. — 16 M. 492. 
As to personal liability of receiver, see 1925 


Pat. 602. 

Removal of Receiver.— 19 w. R. 66; 13 
M. 300. When a receiver appointed under this 
rule is replaced by another receiver, the new 
receiver should be made a party to the procee- 
dings. 28 M. 157. An order removing a receiver 
is one falling under O. 40, R. 1 (a) as the power 
of appointment includes also the power of 
removal and is appealable. 92 I. C. 940=53 Cal. 
319 = 1926 Cal. 593. 

APPEAL. — An order refusing to appoint a 
receiver is open to appeal. 30 I. C. 545 =17 
Bom L, R. 680. See also 17 Cal. 680 ; 10 Mad. 
179 (F.B.). In such an appeal it is in expedient 
to go into the merits of the case pending in 
the lower court. 32 C. 741. An order refusing 
an application for removal of a receiver cannot 
be appealed from. 23 C. L. J. 217 -20 C. W N. 
789 ; 24 I. C 862. See also 40 Cal. 862. A Civil 
Court cannot appoint a receiver in respect of 
properties for which a Criminal Court has already 
appointed a receiver under S. 136, Cr. P. C., 
unless the Magistrate withdraws the attachment. 
4c Cal. 862 = 17 C. W. N. 1070. A court of 
appeal will not, except in an extreme case, disturb 
an order as to the appointment of a receiver by a 
Court below. 5 Lah L J. 533 = 1923 Lah. 623 ; 
1927 Lah. 65. If appointment of receiver is 
not made on sound judicial lines Appellate Court 
should interfere 96 I.C. 30 = 1926 Cal. 1092. 
The pronouncement by a Court that a receiver 
should be appointed without naming a specific 
person is appealable. 40 Mad, 18 = 32 M.I, J. 304 , 
1 P. 625 = 0922) Pat. 250; 1 Pat. L. R. 161 
= 4 P. L. T. 2 jo. An order dismissing an objec- 
tion to the appointment of a receiver of property 
of which the objector is in possession is appeal- 
able. 48 I. C. 13! =3 Pat. I, J. 573. 

Appeal to Privy Council.— r. 13 of O. 45 
applies where an application for appointing a 
receiver is made after leave to appeal to P. C. 
is granted but the principle for appointing a 
receiver shall be the same as laid down in O. 40, 
R. 1. 12 I.C. 198 = 4 Bur. L. T. 241. 

REVIEW. — An ex parte order passed under this 
rule is capable of being reviewed. 21 B. 328. 
Order appointing receiver is discretionary with the 
trial Court — Court of review is free to exercise 
its own discretion*. 27 L W. 333 = 1928 P. C. 49 
(P.C.). 

Execution Proceedings.— O. R. 1 is a 
general provision relating to appointment of 
receivers and receiver can be appointed in execu- 
tion proceedings. 100 I.C. 298 = 1927 Lah. 190. 
A creditor is not generally debarred from proceed- 
ing to execution by appointment of receiver. 23 
C. W. N. 952=29 C.L. J. 424. The fact that a 
judgment-debtor will be reduced to poverty if bis 
properties are allowed to be sold is no ground for 
the appointment of a receiver. 28 I. C. 505. 
Right of a person to receive allowance charged 
on property is attachable but a receiver cannot 
be appointed to receive money month by month. 
16 C.L.J. 354 = 17 C.W.N. 662. In execution of a 
decree against a Ghatwal though the Ghatwali 
property could not be attached a receiver 
of the rents and profits cannot be appointed 
so as to apply them in satisfaction of the 
decree. 39 Cal. joio = i6 C. W. N. 802. 
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(c) commit the same to the possession* custody or management of the 
receiver ; and 


Payment of Chowkidars, Sardars and Govern- 
ment dues in a Ghatwali estate do not 
belong to the Ghatwal, while the rents and 
profits belong to the Ghatwal. 5 P. L. T. 34 
= 3 Pat 339. If a decree is to be executed 
against him, these can be collected by a receiver 
appointed therefor. {Ibid.) A mere right to 
maintenance not being liable to attachment and 
sale, a court has no power to appoint a receiver 
to receive such maintenance and apply it in satis- 
faction of the decree. 40 Mad. 302=30 M. L. J. 
361. When appointment of a receiver is the 
only way to recover the decretal amount and 
when the interest of both parties can be safe- 
guarded, the appointment is neither unjust nor 
inconvenient. 131.0.285 = 11 N. L. R. 113. A 
receiver can be appointed to receive rents and 
profits of non-attachable property. ( Ibid .) Mere 
convenience on the part of the decree-holder 
would not justify the appointment of a receiver. 
21 I. C. 283 = 16 O.C. 238. 

MISCELLANEOUS PROCEEDINGS. — O. 40, R. I 
does not restrict the appointment of a receiver 
only in the case of suits. S. 141 extends the pro- 
cedure to all proceedings. 43 0.986 = 20 C.W .N. 
1009. 

SPECIAL Cases. — Receivers in partition suits. 
36 All. 19 = 11 A. L. J. 973. Practice as to 
appointment of receiver in a partition suit relating 
to joint family property. 55 I. C. 827=22 Bom. 
L. R. 217 ! I 9 2 3 I-ah. 48 ; 18 O. L. J. 638 = 22 
I. 0 . 6or = 18 C. W. N. 533. 

In Partnership Suit.— T he application of 
a receiver to *take charge of the partnership 
assets does not transfer the ownership therein 
from the partners to the receiver. 36 I. 0. 980 = 
91 P, R. 1917; 12 C. L. J. 368=71. O.75. 
Where a dissolution is inevitable and the partners 
are on bad terms the usual way of guarding their 
interests is by appointing a receiver and ordering 
the goodwill of the business and the stock-in- 
trade to be sold, the partners being at liberty to 
bid at the sale. 8 Bur. L. T. 57 = 291. C. 684 ; 
45 I.C. 224 ; u S. L. R. 115. Guiding principles 
for appointment of receiver in partnership suit. 
45 I.C. 224 = 11 S, L. R. 1 15. 

IN Mortgage Suit.— While the appeal from 
the preliminary decree is pending, the Court can- 
not appoint a receiver in a suit on simple mort- 
gage. 43 I.C. 533. Whether the mortgagee is or 
is not entitled to possession, he may ask for a 
receiver, if the demands of justice require that 
the mortgagor should be deprived of possession. 
31 C. L. J. 385 = 47 Cal. 418 ; 95 I. C. 632 = [926 
Cal. 1006. Mortgage — Floating charge — Appoint- 
ment of receiver without going into evidence. 46 
I.C. 389 ; 34 I. C. 405=23 C. L. J. 440 ; 17 I. C. 
202=3 16 C. W. N. 097. The appointment of a 
receiver at the instance of a mortgagee will be 
made as a matter of course if interest payable 
under the security is in arrears. 17 I. C. 202 = 16 
C.W.N. 997. Receiver can be appointed in a 
mortgage suit for sale, although a receiver has 
been appointed in a prior partition suit. 16 C.W. 
N. 126 = 14 C. L. J. 526 ; 102 I.C. 353 = 1927 
Sindh 230 = 29 M.L.J. 457 ; 14 Bom. 431; 47 Cal. 
418. A receiver need not be appointed if the 
mortgagee has obtained a decree for foreclosure, 
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and cannot recover even the costs of the litigatioii 
from the mortgagors personally. 16 C.W.N. 126 
= 12 I.C. 165 = 14 C.JL.J. 526. Receiver may be 
appointed even after sale of the mortgaged pro* 
perties. 13 C.L.J. 487 = 15 C. W. N. 672 ; 95 I. 
C. 632 = 1926 Cal. 1006. Though ordinarily 
a receiver i3 not appointed when mortgagee is 
in possession yet when he is in possession 
through one of the moitgagors who became in- 
solvent then the Court can appoint a receiver. 
32 I. C. 691 =( X915) M.W.N. 864. A mortgagee 
decree-holder prevented from executing the decree 
is entitled to have a receiver appointed if the 
security is not sufficient to discharge the debt and 
the interest has not been paid. (6 M. L. T. 238, 
Foil.). Per Old fi fid, /., in 26 I. C. 986 = 29 
M. L. J. 457 ; 102 I. C. 353 = 1927 Sind 230. An 
order appointing a receiver in execution of a 
mortgage decree is not binding on a person not a 
party to the suit, and claiming to be in possession 
in his right as prior mortgagee. 4 P. L. W. 414 = 
45 I. C. 177. Execution of mortgage decree — 
Receiver cannot be appointed for other properties 
not connected in suit. 96 I. C. 194 = 23 L. W. 
650=1926 Mad. 797. 

Private RECEIVER. — A private receiver 
deiiving his power from the appointment of a 
mortgagee is almost unknown to the Indian 
people. 40 I. C. 865. 

Possessory Suits.— a bona fide possessor of 
property should not be superseded by a receiver 
except on equitable grounds. 21 M. L. J. 821 = 1 1 
I. C. 870. The provisions of O. 40, R. 1 refer to 
the case of the removal of a person other than a 
party to the suit and the Court is not debarred 
from removing one of the parties from possession 
of the property. (18 C. W. N. 537 ; 24 M. L. J. 
658, foil.) ; 1922 Lah. 444 ; 61 I. C. 605 = 12 L. 
W. 254. The words “ any person ” in O. 40, R. 1 
(2) are not confined to persons who are not 
parties to the suit. A tenant could not be ousted 
to be replaced by a receiver in an interlocutory 
order. 61 I. C. 605 --=12 L. W. 254. The posses- 
sion of the receiver although in a sense the 
possession of the Court is also the possession of 
all the parties to the suit according to their title. 
49 1. C. 89 = 8 L.W. 551. Property in possession 
of persons \yith paramount title — Their rights 
not affected by appointment of receiver. 1927 
Pat. 397 = 104 I. C. 295=8 Pat. L.T. 717. During 
the continuance of the receivership it is incom- 
petent for the receiver to set up a title in him- 
self adverse to that of the parties. (Ibid.) 
Even if the receiver is discharged he would still 
hold the property on behalf of the rightful owner. 
C Ibid.) The possession of the Court through its 
receiver does not suspend the operation of ad- 
verse possession, if the successful party is holding 
it by adverse possession. 21 M. L. T. 62=5 L* 
W. 690 =40 I.C. 50 = 32 M.L.J. 85 A property not 
forming part of the pending litigation cannot be 
made over to a receiver appointed by the Court 
without jurisdiction. 5 P. L. J. 513 = 1 P. L. T. 
653=581. C. 405 = 1920 Pat. 231. Where a 
person refuses to deliver possession to a receiver 
appointed by the Court appeal lies under O. 43, 
R. 1.48 I.C. 779 - 
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0 d ) confer upon the receiver all such powers, as to bringing and defending 
suits and for the realization, management, protection, preservation and improvement of 
the property, the collection of the rents and profits thereof, the application and dis- 
posal of such rents and profits, and the execution of documents as the owner himself 
has, or. such of those powers as the Court thinks fit. 

(2) Nothing in this rule shall authorize the Court to remove from the possession 
or custody of property any person whom any party to the suit has not a present right 
so to remove. 

2. [Cf. S. 503, cl. (d).] The Court may by general or special order fix the 

R uner ti n amount to be paid as remuneration for the services of 

emu ra on. the receiver. 

3 . [S. 503 , para. 2.] Every receiver so appointed 

Duties. shall — 

(a) furnish such security (if any) as the Court thinks fit, duly to account for 
what he shall receive in respect of the property ; 

( b ) submit his accounts at such periods and in such form as the Court directs ; 

(c) pay the amount due from him as the Court directs ; and 

(d) be responsible for any loss occasioned to the property by his wilful default 
or gross negligence. 

Enforcement of receiver’s a 

duties. Where a receiver — 


Scheme Suit.— O. 40, R. 1 (2) is intended 
to protect third persons and not parties to the suit 
and does not debar the Court from appointing a 
receiver in a scheme suit. 20 I. C. 767=24 M. 

L. J. 658 ; 41 M.L.J. 5 4s=(i 9 23) M. W.N. 75 — 
16 L. W. 927 = 1923 Mad. 224. 

TRUST PROPERTY. — As a trust property can- 
not be sold in execution of a decree against the 
trustee, the only method by which a judgment- 
debtoi may be compelled to satisfy the claim of 
the execution creditor is by the appointment of a 
receiver. 57 I. C. 70 = 30 C. L. J. 231. 

Proceedings under trust act.— Receiver 
cannot be appointed in proceedings under S. 74 
of the Trust Act. 1927 Sindh 237 = 103 I C. 816 ; 
where the income of the mutt was not sufficient 
both to meet the expenses and to pay off debts 
contracted by its head, or receiver was directed to 
be appointed. 54 I. A. 228=50 Mad. 497 =(1927) 

M. W. N. 507 = 26 L. W. 829=53 M. L. J. 196 = 
1927 P.C. 131 = 1 o 1 I.C. 545 (P. C.). 

Proceedings under Guardians and 
WARDS act. — O. 40, K. 1 has no application to 
a petition under the Guardians and Wards Act. 
36 Bom. 20 = 11 I. C. 554 = 13 Bom. L. R. 487. 

0. 40, R. 2. — An order increasing remuneration 
to be paid to a receiver, is an order made under 
O, 40, R. a and not under cl. (d) of R. 1 and is 
not appealable. 22 I.C. 352. Remuneration must 
not exceed the income of the estate realised by 
receiver. 91 I. C. 54 = 1925 Nag. 462. 

0. 40, B. 3. — Security not furnished by plaintiff 
receiver—Suit if may be dismissed on that ground. 
46 Cal. 70 = 22 C. W. N. 520. The liability of a 
surety fora receiver. 28 I. C. 31=20 C. L. J. 
123. The surety is liable for the payment of 
interest on balances improperly retained by him 
as also costs of proceedings. When the 

surety satisfies the claim of the plaintiff he will 
be entitled to stand in place of the receiver to 
the extent of the payment made by him and to 
reimburse himself from the sums to be paid to 
the receiver without derogation of his right to 
sue him. (Ibid*) 

Liability of Receiver.— -T he receiver 


advanced to an infant more than the amount 
sanctioned and it was not shown that it was 
applied for his benefit. Held , that a receipt by 
the infant for the amount was no valid discharge 
to the receiver. 28 I. C. 25 = 20 C. L. J. 113. 
A bribe to the Police officer to release the minor 
is unauthorised and the receiver cannot claim 
the amount against the payee, (/bid.) The recei- 
ver is bound to furnish details of litigation 
expenses and he is not entitled to the salary of 
officers appointed without leave of Court. (Ibtd.) 
A succeeding receiver cannot sue a former 
receiver for recovering funds which he should 
have realized and accounted for. 24 I. C. 768 = 
41 Cal. 92. The receiver must keep his accounts 
and vouchers ready for examination at any time. 
At the time of adjustment of accounts the recei- 
ver and other interested parties have a right to 
be heard. 12 I.C. 780 = 14 C. L. J. 445. A re- 
ceiver will not be permitted without Court’s sanc- 
tion to incur expenditure seriously diminishing 
the funds entrusted to him. If a receiver proves 
that a transaction made by him is beneficial to 
the parties interested, he must be allowed credit 
for such transaction. (Ibid.) A receiver should 
be allowed fees for legal assistance though not 
previously sanctioned by the Court. (Ibtd.) The 
fees will not be allowed where no legal skill is 
required. (Ibid.) Receiver’s account filed and 
vouched before an examiner can be re opened on 
the discovery of errors though a Judge’s certificate 
is attached, and the receiver may be surcharged 
though he has been discharged. (Ibtd.) Accounts 
— Me-me profits — Expenses of litigation when 
allowed. 22 M. L. J. 253 = 14 I. C. 396. If the 
receiver had failed to realize rents by taking 
proper proceedings he will not be exempt from 
liability, (ibid.) Mittaken proceedings though 
taken in good faith will not absolve the receiver 
from liability for rent. (Ibid.) Court which has 
to pass receiver’s accounts. 4 P. L. J. 636 = 54 I. 
C. 207. 

0. 40, B. 4.— An order passing a receiver’s 
account is one under O. 40, R. 4 and is appealable. 
45 Bom. 99*=2Z Bom. L. R. na6. Appeal from 
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(«) fails to submit his accounts at such periods and in such form as the Court 
directs, or 

(6) fails to pay the amount due from him as the Court directs, or 
(c) occasions loss to the property by his wilful default or gross negligence, 
the Court may direct his property to be attached and may sell such property and may 
apply the proceeds to make good any amount found to be due from him or any loss 
occasioned by him, and shall pay the balance (if any) to the receiver. 


5. [S. 504 ] Where the property is land paying revenue to the Government, or 

land of which the revenue has been assigned or redeemed, 
appointed receiver^ may be anc * the Court considers that the interests of those con- 
cerned will be promoted by the management of the Collec- 
tor, the Court may, with the consent of the Collector, appoint him to be receiver of 
such property. 

ORDER XLI. 


Appeals from Original Decrees. 


1. [S. 541.] ( 1 ) Every appeal shall be preferred in the form of a memorandum 

signed by the appellant or his pleader and presented to 
orm o appeal. the £ our t or to suc h officer as it appoints in this behalf. 

What to accompany memo- The memorandum shall be accompanied by a copy of the 
randum. decree appealed from and (unless the Appellate Court 

dispenses therewith) of the judgment on which it is founded. 


order for accounts is not competent 1924 Nag. 
53. Order directing the receiver to pay money in 
Court is not appealable. (1921) M. W. N. 806 
= 1922 Mad. 234. Receiver ordered to pay 
damages — If appealable. 92 I. C. 631 = 1925 
Rang. 2C6. The proper procedure to bring to sale 
the properties of a deceased receiver in the hand 
of his legal representatives is by way of execu- 
tion and not by a separate suit. 39 Mad. 584 = 
30 1 . C. 383. “Property” is synonymous with 
estate and covers income from the property. Cl. 
( c ) applies 10 the case of misappropriation also. 
A receiver is not liable to account for any period 
other than that for which he is appointed. 5 Pat. 
L. J. 97—55 1 . C. 15. A receiver who has given 
up possession of the estate must institute a sepa- 
rale suit for recovery of sums due to him in 
respect of salary, allowances, etc. (17 C. W.N. 
16, Ref.) ; 4 P.L.J. 636 = 54 I. C. 207. An order 
declaring a receiver liable in respect of a sum of 
money is not appealable unless it is accompanied 
by order of attachment under O 40, R. 4. {Ibid.) 
Procedure to be adopted in passing recei- 
ver’s accounts. See 43 M L.JL 7 07 = 16 L.W. 754 ; 
100 I. C. 996 = 6 Bur. L. J. 15, 

0. 41, B. 1. Applicability,— -O. 41 has no 
application to appeals from the original side of 
a High Court. 48 Mad. 631 =48 M. L. J. 384. 
O.41 applies to an appeal under S. 476-B, 
Cr. P. C., against an order of civil court. 54 Cal. 
355 = 1 °° E C. 35 i =s 3 i C. W. N. 281=1937 Cal. 
284. O. 41 applicable to Letters Patent — 
Appeals. ;o M.L.J. 190^49 M. 291 ; 48 I. A, 76. 

RIGHT of APPEAL. — An order refusing to 
appoint a receiver during the pendency of a 
suit is appealable. 33 I. C. 735. 

WHO CAN APPEAL.-Right of appeal is only to 
an aggrieved party. 45 I.C. 181=82 P.L.R. 1918. 

WHO CANNOT APPEAL.’*— A party cannot 
appeal from a decree in his favour merely because 
of an adverse finding on an unnecessary issue. 
120 P. L. R. 1911 «9 I. C. 1030. An uncondi- 
tional adoption and enjoyment of benefits under 


an order bars the right of appeal. 37 I.C. 804 = 
21 C. W. N. 232. 

Separate Appeals. —I f there are two distinct 
orders in two separate execution proceedings, 
there cannot be a joint appeal in respect of both. 
24 J. C. 438. This is so even though they were 
decided in one judgment. 10 1 . C. 415 = 15 C.W. 
N. 994. If two separate cases are decided in one 
judgment, two separate appeals should be filed. 
56 1 . C. 69 = 1 Lah. 368 ; 3 P. L. J. 96=44 I. C. 
418 ; 96 I. C. 336. 

PLEADER CAN FILE. — Presentation of appeal 
by a pleadei not duly authorised is invalid. 62 I. 
C. 259. But a pleader with a power of attorney 
to present the same, can validly present it. 7 Lah. 
L. J. 29 = 86 I. C. 207. A presentation by vakil 
whose vakalat is not signed by the party at the 
time but the defect is subsequently rectified is 
valid. 21 I. C. 444 = 1 1 A. L. J. 779. A memo- 
randum of appeal presented only by one of two 
vakils, who alone has accepted a joint vakalat, is 
validly presented. 16 M. 285. Vakalat not filled 
up — Presentation is not proper. 1926 All. 252 - 
91 I. C. 865. 

Necessary conditions of a valid filing. 

— An appeal is barred if the vakalatnama is 
filed after limitation time, ji I.C. 387 = 13 C. 
L. J. 544. An appeal by a legal representative 
without being recorded as such is not maintain- 
able. 45 I. C. 541 = 16 A. L. J. 394. 

Signing by appellant.— Memo, o i appeal 
should be signed by the appellant or his agent. 
S3 E C. 543 (1) = 1023 Lah. 484. 

Memo, of appeal to be in English.— 
Even if an accompanying document is in the 
vernacular. 2 Lah. L. J. 507 = 55 I. C. 24. An 
appeal is preferred only when a copy of the 
decree is filed. Without it, it will be rejected as 
not validly presented. 16 A. 77 ; 30 I. C. 165 = 
42 Cal. 433 ; *7 I.C. 447 * 4 Lah. L.J. 193*1922 
Lah. 191 ; 54 I.C. 36 ; 53 I. C. 137 ; 10 I.C. 866 
= 7 N.L.R. 67; 1925 Nag. 52 ; 96 I.C. 336. There 
is no proper presentation without a copy of the 
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[Madras] (1) Add the following sentence to sub-rale (1) of R. 1 of O. 41 

“ The copy of the judgment shall be a printed copy in every case in which the High Court has 
prescribed that the judgment shall be printed when a copy is applied for the purpose of appeal.” 

(2) Add the following as a proviso to sub-rule (1 ) of R. r of O. 41 

“ Provided that in appeals from decrees or orders under any special or local Act to which the 
provisions of Parts II and III of the Limitation Act (IX of 1908) do not apply and in which certifi- 
ed copies of such decrees or orders have not been granted within the time prescribed for preferring an 
appeal, the Appellate Court may admit the Memorandum of Appeal subject to the production of the 
copy of the decree or order appealed from within such time as may be fixed by the court ” 


(2) The memorandum shall set forth, concisely and under distinct heads, the 
, grounds of objection to the decree appealed from without 

Contents o memorandum. any ar g Ument or narrative ; and such grounds shall be 

numbered consecutively. 


[Madras] (1) Add the following sentence to sub-rule (2) of R. 1 of O. 41 : — 

“ The memorandum shall also contain a statement of the valuation of the appeal for the pur- 
poses of the Court-fees Act.” 

(2) Add the following as sub rule (3) of R. 1 of O. 41 : — 

“ (3) When an appeal is presented after the period of limitation prescribed therefor, it shall 
be accompanied by a petition supported by affidavit setting forth the facts on which the appellant 
relies to satisfy the Court that he had sufficient cause for not preferring the appeal within such 
period, and the Court shall not proceed to deal with the appeal in anyway (otherwise than by 


decree even when there is no decree in existence. 
69 I.C. 895 = 1922 Lah. 170. When after filing an 
appeal a decree is amended and the amended 
copy is permitted to be attached to the appeal, 
the appeal becomes an appeal on the amended 
decree. 43 I. C. 772. An appeal from an amended 
decree must be accompanied by a copy of that 
decree and not the original decree. 11 I. C. 8. 
The non-filing of an award which is both judg- 
ment and decree along with a memorandum of 
appeal is fatal to the appeal. 7 Lah. 539 — 1927 
Lah. 49=97 I. C. 187. Appeal from award under 
Land Acquisition Act — Copy of the award to be 
filed 94 I.C. 145 — 192s Lah. 4183. Copy of decree 
in cross appeal not necessary. 95 I. C. 256 = 1926 
Lah. 540 = 27 Punj. L. K. 745. 

WHEN ORDER NOT drawn UP.— Copies of 
both order and judgment are to be filed unless 
the formal order had not been drawn up, in 
which case a copy of the judgment alone will do. 
1924 All. 162 ; 17 I. C. 1 19 = 16 C. L. J. 133 ; 14 

I. C. 1006=15 C. L. J. 498. But see contra in 
1924 Lah. 352. The proper course is to adjourn 
the appeal till a copy of decree is obtained. 
1924 Lah. 352 ; 49 I. C. 573 = 19 p. R. 1919. In 
a miscellaneous appeal a copy of the decree 
cannot be dispensed with. 40 All. 12 = 15 A. L. 

J. 801. Failure to file copy of order, which was 
a precise copy of the operative part of the judg- 
ment, matters little and will not affect the appeal. 
21 A. L. J. 452 = 1923 All. 579. Copy of interim 
order on preliminary issues need not be filed. 
103 I. C. 224 = 1927 Lah. 629. Filing a verna- 
cular translation of the decree is invalid. 4 Lah. 
L. J. 381 ; 2 Lah. L. J. 728. A copy of the 
judgment too is necessary. If its filing after limi- 
tation is not duly explained, the appeal may be 
dismissed, 67 I. C 670 = 3 Lah. L. J. 255 ; 63 
I.C. 30 = 2 Lah. 227 ; 67 P. R. 1917 = 4110. 
918 ; 25 I. C. 28. Though an appeal is filed 
without a copy of the judgment, when notice is 
issued, it amounts to dispensing with the neces- 
sity of filing the same. 90 1 . C. 135. Where 
several persons appeal from the same judgment, 
a copy of judgment should be filed with each 
memo. ; but where one appellant files more than 
one appeal, he may file a copy with one of the 
many memos, of appeal. 1 P. 670 = 4 P. L. T. 


290 ; 6 Lah. 218. Two judgments one on preli- 
minary issue and the other on other issues, both 
must be filed. 9 L. L. J. 502. Defective memo, 
admitted — Objection to memo, at a later stage is 
barred. 1927 Lah. 451 ; see also 104 I, C. 545 = 
1927 Lah. 449. 

SECOND appeals.— Memorandum of appeal 
must be accompanied by a copy of the decree 
appealed against even in second appeals. 15 A. 
12 3 ( f27 ). The provisions of this rule are impera- 
tive and presentation of memo, of second appeal 
without a copy of decree appealed against is 
invalid. But delay can be excused. An ex parte 
order excusing delay can be attacked by respon 
dent. 44 M.L.J. 279 = 17 L. W.352. When two 
decrees are passed in two appeals irom the same 
decree, both of them should be filed in the 
second appeal. 3 Lah. 215 = 1922 Lah. 390. See 
also 33 I. C. 742=84 P. R. 1916. Memo, of 
appeal not accompanied by copies of judgments of 
lower courts such copies being on record of 
another appeal by opposite party is no good reason 
for dispensing with such copies. 104 I. C. 290 

(1) . A second appeal filed with a copy of the 
decree of the lower appellate court but not with 
the grounds of appeal in first court is a valid 
presentment. 80 P. R. 1918 = 48 I. C. 102. In 
a second appeal, a copy of the trial court’s judg- 
ment need not be filed. 74 I.C. 330 = (1923) 
Pat. 19. Omission to file judgment of first court 
with memorandum of appeal is fatal. 97 I. C. 80 

(2) = i926 Lah. 638 (i)=8 Lah. L. J. 361 \ see 
also 1927 Lah. 423 (2) = 101 I.C. 776. Presenta- 
tion of appeal with unatte9ted copy of judgment 
—Proper when attested copy is not available. 94 
I, C. 2 = 1926 Lah. 404. Non-filing copy of 
interlocutory order of the Court below referred to 
in the judgment when filing second appeal, does 
not affect validity of presentation. 4 Lah. L. J. 
to»-. 1922 Lah. 93. 

Grounds op appeal. — In every appeal, the 
appellant must show some reason why the judg- 
mentshouldbe disturbed. 17 N. L. R. 72=63 
I. 0.898 = 25 C. W. N. 866 (P.C.). 

RESTORATION.— The court has inherent power 
to restore to file an appeal dismissed for default, 
even though pleader could not adduce sufficient 
cause for default. 15 C. L* J. 334 **39 C. 34. 
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dismissing it either* under rule ir of this order or on the ground that it is not satisfied as to the sufti* 
ciency of the reasons for extending the period of limitation) until notice has been given to the res- 
pondent and his objections, if any, to the Court acting under the provisions of section 5 of Act IX 
of 1908 have been heard.” 

[Rangoon] To O. 41, R. 1, the following shall be added as sub-rule (3) 

" (3) The appellant shall present along with the petition of appeal, as many copies on plain 
paper of the grounds of appeal as there are respondents.” 

2. [S. 542.] The appellant shall not, except by leave of the Court, ur^e or be 

heard in support of any ground of objection not set forth 
Grounds wh[ch may be j n t ^ e memorandum of appeal ; but the Appellate Court, 
ta en in appea . deciding the appeal, shall not be confined to the grounds 

of objection set forth in the memorandum of appeal or taken by leave of the Court 
under this rule : 

Provided that the Court shall not rest its decision on any other ground unless 
the party who may be affected thereby has had a sufficient opportunity of contesting 
the case on that ground. 

3. [S. 543.] ( 1 ) Where the memorandum of appeal is not drawn up in the manner 

hereinbefore prescribed, it may be rejected, or be returned 
Rejection or amendment of tQ ^ a pp e n an t for the purpose of being amended within a 
memoran urn. time to be fixed by the Court or be amended then and there. 

[Allahabad and Oudh] Substitute the following for R. 3 (1)— 

‘ 3. (1) Where the memorandum of appeal is not drawn up in the manner hereinbefore pres- 

cribed or accompanied by the copies mentioned in rule 1 (1), it may be rejected, or where the 
memorandum of appeal is not drawn up, in the manner prescribed, it may be returned to the appel- 
lant for the purposes of being amended within a time to be fixed by the Court or be amended then 
and there. 

(2) Where the Court rejects any memorandum, it shall record the reasons for 
such rejection. 

(3) Where a memorandum of appeal is amended, the Judge, or such officer as 
he appoints in this behalf, shall sign or initial the amendment. 

[Bombay] After rule 3 of O. 41, the following rule shall be inserted, namely 

“ 3. A. Wheie an appellant applies for delay to be excused, notice to show cause shall at 
once be issued to the respondent and the matter shall be finally decided before notice is issued to 
the Court from whose decree the appeal is preferred under rule 13. 

In sub-rule (2) of rule 3 of Order 41. after the words “ to show cause why the said certificate 
’ should not be granted” the following vsords shall be inserted, namely “unless it thinks fit to refuse 
the certificate.” 


0 41, R. 2. TIME AND PLACE OF RECEIPT. — at a late stage. 49 P. R. 1914^25 I. C. 443. 
Appeal can be received by judge at his residence Where alternative grounds of appeal are raised 
and out of court hours. 34 All. 482=9 A * L - J- an appellate Court is not debarred from going into 
74-r Plea not raised in trial court cannot be questions which are admitted for the purpose of 
raised in appeal. 19 I. C. 48=6 Bur. L. T. 53 ; an alternative argument. 84 I. C. 1039 ; 5 Lah. 

68 I C 227 =3 Lah. L.J. 392, A new case cannot L, J. 117. Plea of res judicata can be raised for 

be raised. 167 P. W. R. 1912 = 17 I. C. 247 *= first time in second appeal at its hearing though 
100 P L R 1912. Grounds not raised in memo, not in the memo, of appeal. 22 I. C. 12. Aplain- 

of appeal cannot be urged. 54 I* C. 53* J 7° I-C. tiff accepting decision and not appealing cannot 

6c2 = (i92 2 ) M. W, N. 481 = 1923 Mad. 11; question in second appeal by means of cross- 

especially, long after the period of limitation for objections. 61 I. C. 48 = 19 A. L. J. 155. 

filing appeal 30 I. C. 22 = 7 P. R. 1916. Ground 0. 41, R. 3.— No duty on court to add proper 
of attack raised in plaint and not in the memo, parties when the appellant neglects. 18 I. C. 37 
of appeal will not be allowed to be raised, being =59 P. R. 1913. Wrong naming of respondent 
deemed to have been abandoned. 17 I. C. 247 = to clerical error can be rectified and the mis- 

217 P L R. 1912. In appeal new grounds can take is not fatal. 21 C. W. N. 774 = 27 C. L. J. 
be traversed with permission of court, though not 129. Where an appeal is preferred against a dead 
specified in the grounds of appeal. 57 P* L* R. person legal representatives cannot be added 
1016 = ?o I. C. 817. As to when courts will after limitation period. 21 L C. 306. Rejection 
prevent it see 57 I. C. 800 = it L. W. 61 1. on account of limitation does not come under 

F FILING OF ADDITIONAL GROUNDS* — Addi- this rule but undfir R. u, It amounts to a dis- 
mal grounds should not be allowed to be filed, missal and is appealable; 60 1 C. 493* 
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4. [S. 544.] Where there are more plaiatiffs or more defendants than one in a suit, 
and the decree appealed from proceeds on any ground 
common to all the plaintiffs or to all the defendants, any 
one of the plaintiffs or of the defendants may appeal from 
the whole decree, and thereupon the Appellate Court may 
reverse or vary the decree in favour of all the plaintiffs or 
defendants, as the case may be. 

Stay of Proceedings and of execution . 

5. tS 545.](i) An appeal shall not operate as a stay of proceedings under a 

decree or order appealed from except so far as the Appel- 
Stay by appellate Court. late Court may order, nor shall execution of a decree be 


One of several plaintiff* or 
defendants may obtain rever- 
sal of whole decree where it 
proceeds on ground common 
to all. 


0. 41, R. 4. Object and Scope. — This rule 
gives the court ample powers to make appropriate 
•order in the interests of justice. 30 C. L. J. 417 
= 24 C. W. N. no. Scope of, see 100 I. C. 346 = 
1927 All. 31 1. Object of this rule enunciated in 
20 I. C. 952=25 M. L. J. 248. One plaintiff may 
appeal for the benefit of other plaintiffs only if 
the co*plaintiffs are made parties to appeal. 106 
I.C. *U3~ 1928 Lah. 43 (1923 All. 211 ; 1924 A. 
873; 53 I.C. 543, Rel. on). This rule prevents two 
contrary decisions in the same suit. 35 I. C. 547 
= 1 P. L. J. 143. This rule confines itself to the 
case of appellants — Relief cannot be given against 
a person not impleaded as a respondent. 90 I. 
C. 986 = 30 C. W. N 45. For the distinction 
between this rule and K. 33, see 30 I. C. 868 = 22 
C. L. J. 61 ; also 42 Cal. 451 = 19 C. W. N. 233 ; 
24 I. C. 924 = 1 L. VV. 376. Appeal by some of 
the parties— Power of court to grant relief in its 
entirety. 99 I. C. 1041. See also 1927 Pat. 
103 = 981. 0.846=8 Pat. L. T. 316 ; 106 I. C. 
875 (2). The discretion exercised will not be 
interfered with in second appeal. 88 I. C. 535 = 
1926 All. 64. Under this rule it is enough if the 
decree proceeds on any ground common to all the 
parties. Every ground need not be common. 42 

Cal. 451 = 19 C.W.N. 233 I 63 I. C. 973 = 13 ttur. 
L. T. 163. This rule applies where the interests 
of the appealing party are inseparable from those 
of the non-appealing parties. But where they are 
separable the case is different and the rule has no 
application. 44 L C. 762 =3 P. L. J. 166. This 
xule does not apply where there is no common 
ground of appeal. 40 I. C. 184 = 35?. W.R. 
1917 ; 8 L. L. J. 132 = 1926 Lah. 303 = 94 I. C. 
557 (1 )• This rule does not apply to parties not 
appealing and who are made pro forma 
respondents. They cannot be heard support- 
ing the appeal. 34 I- C. 714 (F. B.). Except 
under this rule no relief in respect of persons not 
parties to the appeal can be given. 44 I. C. 4S0. 
Under no provision of law can an appellate court 
interfere with a decree in a suit not appealed 
from. 53 I. C. 883=116 P. R. 1919 ; 1 L. W. 
169 = 23 I. C. 620 ; 15 I. C. 409 ; 35 I. C. 547“= * 
P. L. J. 166 ; 84 I. C. 68 = 1925 Cal. 23. In an 
appeal by one unsuccessful defendant relief can 
be given to the non-appealing defendants as 
well, provided their defence was also the same. 
40 Mad. 846 = 41 I. C. 546 ; 23 C. W. N. 372 ; 
31 I. C. 886 ; 60 I. C. 460 ; 31 C. L. J. 75 =24 
C. W. N. 463. This is left to the discretion of 
court. 36 All. 510 = 24 I.C. 439 = 12 A. L. J. 
£83. But set contra 2 P. L. R. 1912 = 121. C. 
605, Even in favour of a non-appealing heir of 
a deceased defendant. 35 I. C. 743 "■ 3 O. L. J. 
*79. Where one of two appellants died before 
hearing of appeal and the fact was not known 


to counsel or court, a decree passed in favour of 
both is valid and the legal representative of the 
deceased appellant can be brought on record at 
the time of passing a final decree. 22 L. W. 142 
= 48 M.L.J. 601 = 1925 M. 235. 

Where relief in favour of non-appear- 
ing PARTY cannot BE GIVEN.— Where one of 
several joint plaintiffs appeals, the others must 
be made parties. 45 A. 286 = 21 A. L. J. 91 ; 
also 53 I. C. 548. But see contra 23 I. C. 91 =63 
P. R. 1914. Where a person is a necessary party 
to the suit, he is a necessary party to the appeal 
as well. Not bringing him as a party to the 
appeal, will entail a dismissal of the appeal. 3 
P. L. T. 456=66 I. C. 780. When relief against 
non-appealing defendants have been granted in 
the first appeal, they form necessary parties to 
the second appeal. 22 I. C. 90= 18 C. L. J. 621. 
Not bringing on record the legal representatives 
of deceased co-defendant, during pendency of 
appeal, only abates the appeal so far as the de- 
ceased alone is concerned and does not affect the 
appeal as a whole. 90 I. C. 986 = 30 C. W. N. 
45 ; 10 I. C. 27 ; 26 I. C. 486=88 P. R. 1914. But 
see 70 I. C. 168 = 16 L. W. 330=1923 Mad. 58. 
Where in a suit against two defendants one of 
whom remained ex parte and a joint decree 
against both was passed, and the contesting 
defendant alone appealed, the w hole suit cannot 
be dismissed even as against the ex parte non- 
appealing defendant. 24 I. C. 924= 1 L. W. 376. 
But relief against non-appealing defendants as 
well cannot be given when the appeal is not on 
the entire decree, but only so far as it affects the 
appealing defendant. 63 I. C. 95. Where relief 
is claimed alternatively against A and B and 
decreed against B , in the appeal by B t cross-objec 
tions against A need not be raised. The rights 
can be settled by the Court. 42 I. C. 548. 

0. 41, R. 5. — The policy underlying the rule, 
see 38 Cal. 754 = 15 C. W. N. 475. 

SCOPE OF. — See 37 I. C. 752; 99 I. C. 763 (1.. 
The Registrar of Patna High Court has power to 
receive and dispose of applications for stay of 
execution proceedings. 59 I. C. 883 = 2 Pat. L. T. 
70. In cases where the C. P. Code does not 
apply* the High Court has inherent jurisdiction as 
a Court of appeal to stay proceedings in a lower 
Court. 4 Pat. L. J. 371 =52 I. C. 185. The High 
Court can suspend imprisonment under Sec. 43 
of the Prov. lnsl. Act, till the disposal of the 
appeal from the sentence. 44 Bom. 673 = 22 
Bom. L. R. 322. Interim order if stay of 
execution by Appellate Court*— Receipt of order 
by lower Court— Anything done in contra- 
vention of the order cannot become good by 
reason of the order of stay being ultimately 
' vacated. 99 I. C. 989 m 1927 Mad. 450. But 
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stayed by reason only of an appeal having been preferred from thfe deexfee ; but the 
Appellate Court may for sufficient cause order stay of execution of such decree. 

(2) Where an application is made for stay of execution of an appealable dfecree 

% J before the expiration of the time allowed for appealing 

thf decree. 00011 Wh ' Ch PaSS6d therefrom, the Court which passed the decree may on 

sufficient cause being shown order the execution to be 

stayed. 

(3) No order for stay of execution shall be made under sub-rule (1) or sub-rule 
{2) unless the Court making it is satisfied — 

(а) that substantial loss may result to the party applying for stay of execu- 
tion unless the order is made ; 

(б) that the application has been made without unreasonable delay ; and 
(c) that security has been given by the applicant for the dufe performance of 

such decree or order as may ultimately be binding upon him. 


it is best to stay all further proceeding® in 
suit until disposal of appeal from preliminary 
decree. 107 I. C. 486- 

Proviso (c).— What is required is a mortgage 
bond, which, if property mortgaged exceeds 
Rs. 100 in value, must be registered. 84 I. C. 
302 = 1925 Rang. 5. Proviso O) does not con- 
template a decree or order in a separate proceed- 
ing in future by the decree-holder. 22 M.L.J. 190 
= 12 I. C. 692. Mere presentation of appeal or 
presentation followed by dismissal does not in 
any way affect the operation of the original # 
decree. 46 Cal . 070 = 36 M • L. J. 557 = 23 C. W. 
N 721 =$0 I. C. 444 (P- C.) ; also 63 I. C. 799 - 
POWERS OF Trial Court.— An appeal hav- 
ing been filed the trial Court cannot oust the 
decree-holder who has been put in possession in 
execution and put the judgment-debtor in posses- 
sion. 35 All. 119=17 L C. 728. An appellant 
can before filing an appeal obtain an order for 
stay from the trial Court. 33 I. C. 685 — 23 C. L. 

J* 3 ,c * 

FORUM. — An application for stay should be 
made in the executing Couit though an appeal be 
pending, 11 I.C. 22. When stay of a decree on the 
original side pending an intended appeal is to be 
applied for in the original side, it should be made 
to the Judge who decided the case. 25 C. W. N. 
928 = 48 C. 796. It is left to the discretion of 
the appellate Court to stay execution. An order 
passed by an appellate Court should not ordinari- 
ly be disturbed, unless it was passed without juris- 
diction or with material irregularity or would 
occasion substantial loss. 1922 Lah. 185. 

WHEN STAY can BE ORDERED.— Stay ought 
to be granted in appeal when the decree-holders 
have sufficient security in the property itself 
remaining under attachment. 75 I. C, 791 = 1923 
Lah. 445 ( 2 )- Stay can be granted only on fur- 
nishing security. But no security is necessary, 
when the decree itself is secured on the property. 
2 Lah. L. J. 330. Stay should be granted when 
the appellant could not recover properties sold in 
the event of his succeeding in the appeal. 15 I- 
0.876 = 94 P. W. R. 1912. When execution is 
being taken for costs fixed, but the respondent is 
insolvent, the proper order Is to grant stay on 
payment of costs to the respondent’s pleaders on 
the latter’s undertaking to return it if the appel- 
lant succeeds in the appeal. 16 L. W. 975 = 70 I. 
C. 784 * 1923 M. 229 (2). See also 4 P. L. J. 642 
= 54 I. C. 222 (stay in case of directions given to 
receiver by lower Court). What constitutes 


‘ substantial loss ’ within the meaning of O. 41, 
R. 5» cl. (3), see 1927 Lah. 169=09 I. C. 767. 

WHEN STAY CANNOT BE GRANTED -—With 
out an appeal on the decree on file a stay order 
is ultra vires and a nullity. 43 All. 513 = 19 A.L. 

J. 462 : 45 All. 198 = 18 A. I.. J. 1121. Stay 

cannot be granted by lower Couit when no exe- 
cution application is pending. 65 I. C, 897=358 
I. C. 302. Stay of execution to be granted in an 
appeal from a pre-emption decree. 9 Lah. L. J. 
130 = 1927 Lah. 169 = 99 I.C. 76 7. A bare state- 
ment that the appellant will suffer substantial 
loss is not a sufficient ground for granting stay. 

6 1 I. C. 77 = 2 Lah. 61. Stay cannot be granted 
on the ground that a claim by a prior mortgagee 
is pending. Only amount sufficient to satisfy 
claim should be retained out of the sale proceeds. 
60 I. C. 378=57 P.W.R. 1920. On a mere vague 
speculation stay cannot be granted ; failing to 
furnish security required, cannot give benefit of 
stay; stay after execution of decree cannot be 
granted.58 I.C. 442. A decree for possession should 
not be stayed unless the three conditions of sub- 
lule (3) are satisfied. The crucial test is whether 
substantial loss will result if stay is not granted. 61 

I. C. 827. Annoyance of feelings is not a sufficient 
ground for granting stay. 17 I. C. 219 = 23 M.L. 

J. 316. Stay of proceedings for taking accounts 
will not be allowed, unless irreparable injury will 
otherwise be caused. 61 I. C. 9. When an 
appeal against an order refusing to set aside an 
ex parte decree is pending the appellate Court 
has no power to stay execution, though the lower 
Court may, 33 I. C. 443. Sufficiency of security 
must be enquired into by the executing 
Cout when High Court allowed execution on 
furnishing security. 441.0.156 = 22 C, W, 3 ST. 
657. Where after a decree for redemption the 
mortgagor deposited the decree amount arid pray- 
ed for possession in execution, the deposit is a 
sufficient security for mesne profits in case th£ 
decree is reversed on appeal, and no additional 
security need be furnished. 11 M. L. T. 248 = 15 

I. C. 383. 

WHEN STAY ORDER TAKES EFFECT. — Stay 
order takes effect only after communication. So 
an attachment order by lower Court after passing 
of the stay order by the appellate Court, but 
before the communication is received, is valid. 
33 M.L.J* 515 =41 M. 151 (F.B.). But see 96 I.C. 
13^ e 1926 All. 457. But knowledge of the fact of 
stay order passed by appellate Court is sufficient 
to Stop execution by lower Court, though the 
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(4) Notwithstanding anything contained in sub-rule (3), the Court may make 
an ex parte order for stay of execution pending the hearing of the application. 

6. [S. 546.] ( 1 ) Where an order is made for the execution of a decree from 

which an appeal is pending, the Court which passed the 
Security in case of order for decree shaH; on sufficieift cause being shown by the 
execution of decree appealed a p pe ilant» require security to be taken for the restitution 
from * of any property which may be or has been taken in execu- 

tion of the decree or for the payment of the value of such property and for the due 
performance of the decree or order of the Appellate Court, or the Appellate Court may 
for like cause direct the Court which passed the decree to take such security. 

(2) Where an order has been made for the sale of immoveable property in 
execution of a decree, and an appeal is pending from such decree, the sale shall, on 
the application of the judgment-debtor to the Court which made the order, be stayed 
on such terms as to giving security or otherwise as the Court thinks fit until the 
appeal is disposed of. 

7 TS. 547.1 No such security as is mentioned in rules 5 and 6 shall be 
required from the Secretary of State for India in Council or y 
where the Government has undertaken the defence of the 
suit, from any public officer sued in respect of an act 
alleged to be done by him in his official capacity. 

8 . The powers conferred by rules 5 and 6 shall be 
exercisable where an appeal may be or has been preferred 
not from the decree but from an order made in execution 
of such decree. 

Procedure on admission of appeal. 

9. [S. 548 ] ( 1 ) Where a memorandum of appeal is admitted, the Appellate 

Court or the proper officer of that Court shall endorse 
Registry of memorandum of th ereon the date of presentation, and shall register the 
a PP ea1, appeal in a book to be kept for the purpose. 


No security to be required 
from the Government or a 
public officer in certain cases. 

Exercise of powers in 
appeal from order made in 
execution of decree. 


official communication had not been received. 38 
Mad. 766 = 26 M. L. J. 275. An ad interim stay 
order operates from the time of its pronounce- 
ment and not when it is communicated. 41 C. 
752=53 P- W. R. 1917 ; 96 I. C. 137 = 1926 All. 

437- 

Sale IN CONTRAVENTION OF STAY ORDER. 
— A sale held between the time when an ex parte 
order for stay was passed and the time when the 
order was set aside, is not void. 43 I- C. 656 (1) 
e 16 A.L.J. 46. Interim stay of sale ordered by 
appellate court— Sale held in ignorance of order 
-—Sale not a nullity. 1927 All. 401 --=102 I. C. 665 
= 25 A. L. J. 53° (F- B.)=so A. 41. 

REALISATION OF SECURITY.— When immove- 
able property is given as security, it can be realis- 
ed by execution and no need for a separate 
suit for its realisation. 41 Mad. 327=34 M. 

L J.84. 

APPEAL.— No appeal lies from an interlocutory 
Order for furnishing security. 75 I. C. 793 = 
1^23 Lah. 446 ; or from order accepting security 
as sufficient. 3 Rang. 255 = 1925 Rang. 225. 

0. 41, E. 6. SCOPE — The inherent powers 
given to Appellate Courts under R. 5 regarding 
stay of execution are not restricted or cut down 
by the special and emergent powers given to exe- 
cuting Courts under sub-rule (2). 41 Mad. 813 

M. L. J. 470 (dissenting from 17 I. C. 763*= 
l. j, 677). 

fiub-rule (2). OBLIGATORY.— When an 
appeal is pending the executing Court to stay the 
sale, though the Court can make it a condition 


of the order that the decree amount should be 
deposited in cash. 9 I. C. 323-15 C. W. N. 432. 
But such an order is against the spirit of the rule. 
1925 Lah. 69. 

APPLICABILITY.— This rule applies only to 
cases where the appeal is against the decree 
which is to be executed. So it has no application 
in case where an appeal is preferred on a decree 
in claim suit. In this case the remedy is an in- 
junction under O. 39. 4 Lah. L. J. 188 — 1922 
Lah. 58. Where after a decree in High Court 
in appeal, there was an appeal to the Privy 
Council, the proper Court which could demand 
security from the decree-holder who had taken 
possession is not the trial Court under this rule, 
but the High Court has to be moved under R. 13. 
3 Rang. 158 = 4 Bur. L. J. 50. A surety under 
this rule is not discharged on the death of the 
judgment-debtor. 32 I. C. 807. No arrangement 
between the decree-holder and surety can bind 
the judgment-debtor’s interest on reversal of 
decree. 32 I. C. 807. An order under O. 41, R. 6 
directing stay of sale of immoveable property 
does not bar the decree-holder from proceeding 
against the moveables of the judgment-debtor. 
93 I. C. 897 (2) = 1926 Lah. 463. 

REVISION. — An order for security to stay sale 
pending appeal passed without enquiry as to 
value can be set aside in revision. 6 Lah.L.J. 510 
-1925 Lah. 256. 

APPEAL. —Order under 0. 41 is appealable — 
S. 47, Q. P. C., applies. xp2 I. C. 25=9 Lah. L. 
J. 1895*28 Punj. L. R. 617. 
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Where appellant resides out 
of British India. 


Register of appeals. . App ^£ 2) Such b °° k ShaH be Called the R ^ ister of 

[Madras ] Substitute the following for O. XLI, K. 9 (2):—- 

Registers in accordance with Forms N01. 22, 23, 24 aBd 25 in -Appendix H are prescribed for 
use in all Civil Courts having jurisdiction over the classes of suits specified therein. 

10 . [S. 549 .] (1) The Appellate Court may in its discretion, either before the 

. _ respondent is called upon to appear and answer or after- 

appellant* to f“,n Uh^securhy wards on the application of the resoondent, demand from 
for costs. the appellant security for the costs of the appeal, or of 

the original suit, or of both : 

Provided that the Court shall demand such security in all cases in which the 
appellant is residing out of British India, and is not pos- 
sessed of any sufficient immoveable property within 
British India other than the property (if any) to which 

the appeal relates. 

[Allahabad.] Add this as a proviso to Order XLI, Rule 10 (1) : — “ Provided also that in 
case of every appeal from any decree or order passed in appeal by any Court subordinate to the 
High Court confirming the decree or order of the Court below or modifying it only in favour of the 
appellant or in respect of costs, the appellant shall, with the memorandum of appeal, or within such 
time as the Court may for special reasons allow, deposit in the appellate Court security for the costs 
of the appeal and for all costs ordered by the Courts below to be paid by him, which remain 
unpaid.” 

(2) Where such security is not furnished within such time as the Court orders, 
the Court shall reject the appeal. 

It. [S. 551 ] (1) The Appellate Court, after sending for the record if it thinks 
, fit so to do, and after fixing a day for hearing the appel- 

Jh°o W u 7 sender n S o,ice Pe t a o lant or his Pleader and hearing him accordingly if he 
Lower Court. appears on that day, may dismiss the appeal without send- 

ing notice to the Court from whose decree the appeal is 
preferred and without serving notice on the respondent or his pleader. 


0. 41, R. 10. SCOPE. — The rule applies to 
Letters Patent Appeal. The provision regarding 
rejection is mandatory: 48 Cal. 481 =48 I. A. 70 
-40 M.L.J. 308 (P.CJ. Also 25 Bom. L.R. 468 = 
73 I.C. 474 I 68 I. c« 306 = 2 Lah. L. J. 391. 
6. 41, R. 10, C. P. C. is concerned with costs in- 
curred up to and in the Appellate Court and has 
no bearing whatever in costs which may be de- 
pendent upon something occurring in the Privy 
Council. 101 I.C. 551 -- 1927 All. 522 (2). This 
rule applies to appeals from the Original Side of 
the High Court 21 L.W. 662 -1925 Mad. 1132. 
The rule applies to appeals from an order of the 
High Court in its insolvency jurisdiction. 43 
Cal. 243 = 20 C.W.N. 140. This rule does not 
apply to pauper appeals, and security cannot be 
demanded of a pauper appellant. 42 Bom. 5 = 

19 Bom. L.R. 771 ; 48 I.C. 971 ; 3 Lah. 30 = 67 
I.C. 256. But see contra 43 Mad. 902 =58 I.C. 
794, Security for costs of guardian ad litem of 
a minor respondent can be demanded under this 
rule. 47 I.C. 928. Applications for security for 
costs should be made promptly without delay. 

20 P. L. R. 1918 = 44 I.C. 23. Application for 
correcting clerical error in security bond filed, 
should be allowed. 86 I.C. 752 = 1925 Oudh 
402, 

Security for costs of appeal. — Security 
bond not properly executed— Dismissal of 
appeal forthwith— Propriety. 47 C. L. J. 328 = 
107 I.C. 349 (2) (P.C.). 

WHEN TO BE ORDERED,— The power to 
demand security must be exercised according to 
well-known principles for which see 25 Bom. L, 

62 


R. 468 = 73 I.C. 474. The Court has a discretion 
in demanding security— Poverty of the appellant 
is not sufficient— Each case stands on its own 
facts— In many cases at least security for costs 
of appeal alone, may be justly ordered. 25 Bom. 
L.R. 195 = 1923 Bom. 264 ; 17 L.W. 26 = 70 I.C. 
586 ; 1 P. L. T. 1 14 =55 I. C. 875. If appeal is 
not vexatious, poverty of appellant and existence 
of relations who can pay is not a sufficient 
ground. 28 I. C. 598 = 19 C. W. N. 446. Even 
though the appellant is a public servant who is 
defended by Government security from the Sec- 
retary of State can be ordered when the amount 
of costs is very high. 13 I.C. 335 = 16 C. W. N. 
119, No extension of time can be granted after 
the dismissal of the appeal. 67 I.C. 883 = 1923 
Cal. 317. But see 42 All. 626 = 18 A.L.J. 838. 

REVISION. — A rejected appeal under sub-rule 
(2) can be restored and further time for furnish- 
ing security may be given in revision though 
there is no explicit provision to that effect 42 
All. 626 = 18 A.L.J. 838 ; 3 Lah. 30 ; 40 LC. 234 
= 28 O.L.J. 163. Notice to the respondent is 
necessary when re-admitting a rejected appeal. 
40 I.C. 234* No appeal lies from an order under 
this rule. 62 I.C. 751; 3 Lah. 30. No appeal 
or revision lies from' an order setting aside an 
order rejecting an appeal under sub-rule (2). 42 
All. 626 = 18 A.L.J. 838. Sureties are discharged 
when the appeal is allowed and cannot again be 
made liable, when the appellate order is 
reversed. 38 C.L,J. 190=76 I.C, 510. 

0. 41, R. 11. SCOP?,— A dismissal of an 
appeal under this rule is not equivalent to con- 
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(a) If on th$ day fixed or any other day to which the hearing may be adjourned 
the appellant does not appear when the appeal is called on for hearing, the Court 
may make an order that the appeal be dismissed. 

' (3) The dismissal of an appeal under this rule shall be notified to the Court 

from whose decree the appeal is preferred. 


12. [S. 552 ] ( 1) Unless the Appellate Court dis- 
Pay for hearing appeal. misses the appeal under rule 11, it shall fix a day for 

hearing the appeal. 

(2) Such day shall be fixed with reference to the current business of the Court, 
the place of residence of the respondent, and the time necessary for the service of the 
notice of appeal, so as to allow the respondent sufficient time to appear and answer 
the appeal on such day. 


Appellate Court to give 
notice to Court whose decree 
appealed from. 


13. [S. 550.] ( 1 ) Where the appeal is not dismissed 
under rule 1 1, the Appellate Court shall send notice of 
the appeal to the Court from whose decree the appeal is 
preferred. 

(2) Where the appeal is from the decree of a Court, the records of which are 

not deposited in the Appellate Court, the Court 
A ^eU^te Court °* PaPerS to receiving such notice shall send with all practicable des- 
ppe a e ur . patch all material papers in the suit, or such papers as 

may be specially called for by the Appellate Court. 

(3) Either party may apply in writing to the Court from whose decree the 

*. . appeal is preferred, specifying any of the papers in such 

Copies of exhibits in Court Q ourt 0 f which he requires copies to be made ; and copies 
whose decree appealed from. ,, , „ , j r j 

of such papers shall be made at the expense of, and 

given to, the applicant. 


14. [S. 553.] (1) Notice of the day fixed under rule 12 shall be affixed in the 
Appellate Court-house, and a like notice shall be sent by 
Publication of service of t ^ e Appellate Court to the Court from whose decree the 

appeal ° ^ ° f eanng appeal is preferred, and shall be served on the respondent 

or on his pleader in the Appellate Court in the manner 
provided for the service on a defendant of a summons to appear and answer ; and 
all the provisions applicable to such summons, and to proceedings with reference to 
the service thereof, shall apply to the service of such notice. 


firmation of decree under Rule 32. When the 
appeal is against a mortgage decree the dismissal 
of appeal under this rule does not extend time 
^or payment fixed in the decree. 47 Bom. 950 = 
25 Bom. L.R. 990. See also 24 C.L.J. 517 =21 
C.W.N. 430. 

JUDGMENT necessary. — The Court must 
write a formal judgment in dismissing the appeal. 
37 Bom. 610 = 15 Bom. L. R. 765 (Overruling 36 
Bom. 116 = 12 I. C. 564 = 13 Bom. L. R. 1002) ; 
27 C.W.N. 501=1923 Cal. 558. Appellate 
Court dismissing appeal should record reasons 
and must write judgment according to O. 41, 
R. 31. 4 R. 66 = 6 Bur. L.J. 82= 1927 Rang. 208 

= 103 I.C. 766 ; 4 Rang. 18=95 I.C. 521 = 1926 
Rang. 129 (67 I.C. 479, approved). See also 1926 
Cal. 992=96 I.C. 136 = 43 C.L.J. 499. The dis- 
missal of an appeal under O. 41, R. 1 1 is a decree 
and the expression of opinion dismissing the 
appeal is a judgment. 30 C. W. N. 334 *= * 926 
Cal. 638 = 93 I.C. 909 (2). The discretion given 
by this rule is not an arbitrary discretion but a 
judicial discretion. 33 I.C. 666. When the 
appeal is against a condition fixing period of pay- 
ment, and the period elapsed during pendency of 
appeal, the appeal ought not to be dismissed on 
the ground that the payment 4 wa# not made with- 


in the period fixed. 17 I.C. 868 = 10 A. L.J. 421. 

RE-ADMISSION. — Any order restricting grounds 
of appeal to be heard, at the time of re-admis- 
sion, is ultra vires. 15 C.W.N. 921 -- 14 C L J. 
146. No review when a second appeal is dis- 
missed under this rule. Discovery of new evi- 
dence is not a sufficient ground for review. 50 
I.C. 4V \ 27 C. W. N 918. When once admitted 
on review without notice to respondents, suc- 
ceeding Judge cannot question the order subse- 
quently. 50 I. C. 43 1 - 

APPEAL AND REVISION. — An order under 
sub*ra le ( 1 ) is a “ decree ” and therefore appeal - 
able. But if no decree is drawn up, the appeal 
may be treated as an application for revision, 
191 P. L.R. 1914=23 I.C. 90. 

0 . 41 , R. 14 . — A Judge cannot decide an appeal 
ex parte when notice of appeal does not specify 
the date of hearing of appeal. 31 I.C. 624. The 
duty of furnishing correct address of respondent 
lies on the appellant, and not on the respondent. 
When notice has not been duly served, presump- 
tion of knowledge of date of hearing could not 
be raised. 41 I.C. 889 = 136 P.L.R. 1917. Where 
a minor is represented by a guardian a4 litem 
notice need not be served on the minor hhnself. 
1926 Cal. 1106 = 36 C.W.N. 949 = 97 I.C. 614. 
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(2) Instead of sending the notice to the Court from whose decree the appeal 
is preferred, the Appellate Court may itself cause the 
notice to be served on the respondent or his pleader under 
the provisions above referred to. 


Appellate Court may itself 
cause notice to be served. 


[Allahabad.] — (3) Notwithstanding anything in Sub rule (i) it shall not be necessary to serve 
notice of any proceeding incidental to an appeal on any respondent, other than a person impleaded 
for the first time in the Appellate Court, unless he has appeared and filed an address for service 
either in the trial Court or in the case of a second appeal, in the lower appellate court or has appear- 
ed in the appeal. ” 

[Oudh,] (3) “ Provided that in a case where a respondent has not appeared either during 
the hearing of the case in the Court from whose decree or order the appeal is preferred or at any 
proceeding subsequent to that decree, it shall only be necessary for the Court to make one attempt 
to effect personal service on such respondent or, if such respondent is dead, on his legal represen- 
tative ; and, thereafter service may be effected by affixing a notice in some conspicuous place in the 
Court-house of the District Judge within whose jurisdiction the suit or proceeding was instituted 
along with one or other of the following methods, namely, publishing the notice in a newspaper or 
affixing to the wall or door of the chaupal of the village where the respondent last resided or any other 
method as the Court may direct.” 


[Patna.] Add the following as Rule 14-A in Order XLI: — 

14-A. The Appellate Court may, in its discretion, dispense with the service of notice herein- 
before required on a respondent, or on the legal representative of a deceased respondent, in a case 
where such respondent did not appear, either at any stage of the proceedings in the Court whose 
decree is appealed from or in any proceedings subsequent to the decree of that Court and no relief is 
claimed against such opposite party or respondent or his legal representative either in the original 
case or appeal. 


15. [S. 554 ] 

Contents of notice. 


The notice to the respondent shall declare that, if he does not 
appear in the Appellate Court on the day so fixed, the 
appeal will be heard ex parte. 

Procedure on hearing . 


16. [S. 555 ] (1) On the day fixed, or on any other day to which the hearing 

may be adjourned, the appellant shall be heard in support 

Right to begin. of the appeaL 

(2) The Court shall then, if it does not dismiss the appeal at once, hear the 
respondent against the appeal, and in such case the appellant shall be entitled to reply. 

17. [S. 556.] ( 1 ) Where on the day fixed, or on any other day to which the 
hearing may be adjourned, the appellant does not appear 
when the appeal is called on for hearing, the Court may 
make an order that the appeal be dismissed. 


Dismissal of appeal 
appellant’s default. 


for 


0 . 41 , R. 16 . — Counsel for one party could not 
be heard after the case had been closed and in 
the absence of the Counsel for the other party, 
and a judgment based on such hearing is not valid. 
63 I.C. 945. Right of respondent to put in appear- 
ance on date of hearing. See 96 I. C. 326 = 1926 
Bom. 424 = 28 Bom. L. R. 738. 

0 41 , R. 17 . SCOPE O. 41, Rr 17 and 19 

are exhaustive in respect of cases where the appel- 
lant makes default in appearance in the appeal. 23 
Punj. L.R. 554 ~ I0 3 I.C. 4^5 “A. 1 - R- »92? bah. 
-622. The crossobjections cannot be adjudicated 
upon when the appeal is dismissed under this 
rule. 25 I.C. 916= 1 O. L. J. 485. If the discre- 
tion to dismiss is not exercised, the appeal must 
be adjourned and cannot be disposed of on merits. 
1925 Rang. 96. An order dismissing an appeal 
for default is not a decree, and the lower Court’s 
decree is not superseded. Therefore the first 
Court can set aside ex parte decree. 39 All. 393 = 
15 A. L. J. 289. 

DEFAULT — what is ?*— Where materials es- 
sential for progress of suit or wanting owing to 
appellant’s default, an appeal may be dismissed, 
for default. 47 I.C. 691. When the appellant is 
present in Court and states that his pleader is 


engaged elsewhere the mere presence of the appel- 
lant is not an appearance within this rule. 5 Pat. 
L.J. 17 =54 I-C. 715. Appearance by pleader who 
is instructed only to apply for adjournment is no 
appearance. 62 I.C. 57. Appearance of appellant 
at Court to ask time to get pleader is not an 
appearance within the meaning of the Code. 30 I. 
C 878 = 22 C.L.J. 72; si M.L.J. 644. When appel- 
lant was not present, and the pleader asked for 
adjournment and when it was refused reported no 
instructions, this amounts to default, and the 
appeal should not have been disposed of on the 
merits, but dismissed for default. 28 O. C. 166 = 

1925 Oudh 549 J 43 M.L.J. T * 7 = 45 Mad. 882 ; 74 
I.C. 947; 51 I.C. 46. See contra 83 I C, 257 = 1925 
Nag. 236 ( 1 ) Remand for further enquiry and re- 
port on a fixed date — Appellant absenting on date 
fixed for enquiry — Appeal cannot be dismissed for 
default before date fixed for report. 96 I.C. 308 « 

1926 bah 574. 

DEFAULT— WHAT IS NOT.— When the appel- 
lant alone is present without the pleader and 
could not argue the appeal, the appeal should be 
decided on the merits considering the grounds of 
appeal. 35 All. 105 = 11 A. L. J. 18. There is no 
default when the pleader is present bat is pre- 
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(2) Where the appellant appears and the respond* 
Heanog appeal tx tart/. ent <joes not a pp eafi ^he appeal shall be heard ex parte. 

18. [S. 557.] Where on the day fixed, or on any other day to which the hearing 

may be adjoumecj, it is found that the notice to the res- 
pis missal of appeal where pondent has not been served in consequence of the failure 
quence of appellant’s failure of the appellant to deposit, within the period fixed, the sum 
to deposit costs. required to defray the cost of serving the notice, the Court 

may make an order that the appeal be dismissed : 

Provided that no such order shall be made although the notice has not been 
served upon the respondent, if on any such day the respondent appears when the appeal 
is called on for hearing. 

[Madras.] In O. XU, rule 18, after the words “ cost of serving the notice ” insert the 
words “ or if the notice is returned unserved, to deposit within any subsequent period fixed the sum 
required to defray the cost of any further attempt to serve the notice. ” 

19. [S. 558.] Where an appeal is dismissed under rule m, sub-rule ( 2 ), or 

. , rule 17 , or rule 18 , the appellant may apply to the Appellate 

mi^fwdefauit! * p ourt for the re ' acl mission of the appeal ; and, where it 

1 " ’ " is proved that he was prevented by any sufficient cause 


vented from physical disability from arguing. 9 I. 
C. 857- 

restoration. — The Court has an inherent 
power of restoration of an appeal dismissed for 
default. 47 Mad. 171 - 45 M.L.J.813. Non appear- 
ance, because no date of hearing was fixed is 
not default; a dismissal for default is without 
jurisdiction. 69 I. C. 618 = 1924 Lah. 279. There 
is sufficient cause for restoration when due to 
want of notice of the fact of transfer of appeal 
from one Sub-Court to another, the appellant was 
not present at the latter Court. 46 I. C. 881. When 
within a month from date of dismissal for default, 
both parties apply for restoration and file a peti- 
tion of compromise, it ought to be restored and 
thecompromise decree passed. 68 I. C 44** = 1923 
Cal. 319. An appeal dismissed for default when 
the appellant was present to ask time to get his 
pleader should generally be restored. 30 I. C. 878 
==22 C. L. J. 72. Appeal may be restored when 
the appellant himself has shown all possible dili- 
gence towards causing appearance to be made, 
but there was default due to negligence of pleader 
14 I. C. 823 = 22 M.L.J. 284 Restoration should 
be refused when the vakil’s conduct amounts to 
gross negligence. 35 I. C. 429 = 1 Pat. L. J. 65. 
Summary rejection of application for restoration 
of appeal dismissed for default is invalid. 104 

I. C. 347 (2) *1927 Cal - 888 * 

APPEAL AND REVISION.— Against an order of 
dismissal for default, when it should have been 
disposed of on merits no appeal lies but it is 
revisable. 83 J. C. 257 « 192.S Nag. 236 ( 1 ); 28 O. 
C. 166 = 1925 Oudh 549- See also 53 Cal. 827 « 
1927 Cal. 98 = 99 I* C. 124. 

0.41, R. 18. — Applicability. 5 2 PC. 179 = 169 
P. R. 1919. The appeal canuot be dismissed, 
because the appellant failed to provide a person 
to identify the respondent. 65 I* C. 49*3 Pat. L. 
T. 498. A dismissal under this rule is wrong, when 
the Talabnama has been deposited but notice to 
the respondent for the issue of process has not 
been filed. 15 C.L.J. 683 = 13 I. C. 694 83 16 C.W. 
N. 498. No appeal lies from an order under this 
rale, 53 I.C. 179 = 169 P.R. 1919- 

0*41, R. 18. SCOPE.— The rule is not exhaus- 
tive of the power of Appellate Court in the matter 
of restoration. 20 Bom. L. R. 110 = 45 Bom. 648. 


But see 103 I. C. 425 = 1927 Lah. 622. The rule 
does not take away other remedies of the appel- 
lant if any, 2 Pat. 739 = 4 Pat L. T. 40c. Dis- 
missal of appeal in the absence of appellant 
permits only lestoration. 1925 Rang. 96 Dismis- 
sal of appeal for not depositing printing charges- 
remedy 4. P. 704. 

Wrong Dismissal.— It is wrong to dismiss an 
appeal when the appellants have not been served 
and though the pleaders are present, they have no 
instructions. 30 I.C. 199 = 2 O.L.J. 198. Notice 
of the date fixed for hearing should be sent to the 
next friend of minor appellants. Otherwise dismis- 
sal for default could not be sustained 53 I C. 333. 
Sufficient Cause.— Applicant should W 

given an opportunity to prove sufficient cause for 
default. 57 I.C. 762; 52 I.C. 920=69?. I.. R. 
1919; 1925 Cal. 269. There is sufficient cause for 
restoration when the order of postponement of 
the appeal was not communicated to the parties, 
resulting in non-appearance of appellant. 32 I.C. 
936. Proof that appellant had no knowledge of 
the date fixed for hearing of the appeal is suffici- 
ent cause under O. 41, R. iq, C.P.C. io» I.C. 203 
= 1927 Lah. 365; 97 I- C. 687 = 1926 Mad. 1210. 
There is good cause for non-appearance when no 
notice of transfer of case from one Court to 
another was given. 3 Pat. L. J. 218 = 43 I C. 925 
(F. B.) ; 1925 Cal. 500. Laches of an advocate 
or careless mistake of his clerk is not a sufficient 
cause. 3 Rang. 488 ; 1926 Rang. 50. Pleader’s 
mistake in noting a wrong date though not a 
sufficient cause, yet being a dona fide and uninten- 
tional error, appeal may be restored. 51 I. C. 
607 =53 P. R. 1919. Absence of pleader for an 
hour, because five appeals above his could not be 
expected to be disposed of in an hour is a sufficient 
cause. 89 I. C. 795 = 1925 Lah. 617 ; 4 Rang. 18 
= 95 I.C. 521 = 1926 Rang. 109. Non appear- 
ance of pleader due to engagement in another 
Court is not sufficient cause. 24 I. C. 826; 68 
I- C, 785 = 1923 Lah. 97 (1) ; 1925 Oudh 234 ; 
96 I. C. 377 (i) = i926 Cal. 1152 ; 1926 Cal. 1231 
=07 L C. 573, Whether restoration may be 
ordered when pleader’s absence was unintentional* 
Ste $ Lab. L. J. 89. Want of notice to the 
appellant counsel when the case is put down 
lower in the list is not sufficient cause. No notice 
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irom appearing when the appeal was called on for hearing or from depositing the sum 
so required, the Court shall re-admit the appeal on such terms as to costs or otherwise 
-as it thinks fit. 

[Madras.] Re-number rule 19 in O. 41 as R. 19 CO and add the following as (2) : — The pro- 
visions of section 5, Limitation Act, 1908, shall apply to applications under sub-rule (1). 

20. [S. 559.] Where it appears to the Court at the hearing that any person who 
Power to adjourn hearing was a P&rty 1 ° the suit in the Court from whose decree the 

and direct persons appearing appeal is preferred, but who has not been made a party to 
interested to be made respond- the appeal, is interested in the result of the appeal, the 
ents Court may adjourn the hearing to a future day to be fixed 

-by the Court and direct that such person be made a respondent. 

21. [S. 560.] Where an appeal is heard ex parte and judgment is pronounced 

against the respondent, he may apply to the Appellate 
Rc-heanng on application o £ our t to re-hear the appeal ; and, if he satisfies the Court 

parte decree made. that the notice was not duly served or that he was prevent- 

ed by sufficient cause from appearing when the appeal was 
called on for hearing, the Court shall re-hear the appeal on such terms as to costs or 
otherwise as it thinks fit to impose upon him. 


is necessary. 71 1.0.813 = 1924 Lah. 189. No 
notice is necessary for restoring when dismissal 
was occasioned by the absence of both parties. 
17 I. C. 292 = 10 A. L. J. 399- Notice before 
restoration must issue when default in not making 
good the stamp in sufficient time; the opposite 
party has the right to a hearing even in second 
appeal. 63 I C. 99 = 192 1 Pat. 337. 

0. 41, R. 20. Scope. — O. 41, R. 20, C. P. C., 
is not intended to override the provisions of O, 22, 
5 P* 755 — 1927 Pat. 23 ; 1051. 0.569 = 28 Punj. 
L. R. 468. It is left to the discretion of 
the Court to add a party as respondent 
even after appeal time has expired. But an 
application to enforce judgment within the mean- 
ing of Art. 183 of Lim. Act. against a new party 
must be in time. 66 I. C. 365; 25 I. C. 480 = 3 P. 

R. 1915 ; 38 Cal. 013 = 16 C. W. N. 49 ; 27 I. C. 
‘609 = 18 O. C. 90; 75 I. C. 90 = 1923 Lah. 503; 16 
I. C. 771 ; 54 Cal. 430 - 1927 Cal. 394* See contra 
79 P. K. 1914 -» 25 I. C. 549; 2 Rang. 541 =3 
Bur. L. J. 259. The Law of Limitation has no 
application when action is taken under O. 41, R. 
20. 97 I. C. 174 = 1926 Lah. 679 (25 I. C. 549 1 
25 I. C. 480, Foil.) ; 105 I. C. 569 ; 103 LC. 223. 

S. 15 1 is circumscribed by this rule and in excep- 
tional cases only should S. 15 1 be restorted to. 
73 I. C. 136 = 1923 Lah. 490. Only parties to the 
suit and not strangers can be made parties in 
appeal. 73 I. C. 136 = 1923 Lah. 490 : (Ref. 18 
AIL 133) J 47 All. 853 = 23 A.L.J. 7 S 7 = i 9 2 S All- 
768 ; 105 I. C. 569 =28 Punj. L. R. 468. ‘ Party 
to the suit ’ includes legal representatives of a 
party. 29 I. C. 490. Persons who were parties 
to the suit but not to the first appeal can be made 
parties in second appeal. 59 I. C. 798. But see 
1926 Lah. 499=97 I* C. 338. The appellate 
Court <?an even add parties who were struck off 
in the suit before decree. 27 I. C. 423. Under 
this rule an unnecessary party cannot be added 
and cross objections raised against him. 11 M. 
L. T. 157 = 13 I. C. 906 ; 53 Cal, 270 = 91 I. C. 
649= 1926 Cal. 533. A formal defendant need 
not be added as a party in appeal* t 925 Lah. 87. 


The assignee of a decree is not a necessary party 
who will be bound by the decree in appeal by the 
judgment-debtor 38 Mad. 36 = 23 M.L.J. 513, 

Application of the Rule.— The Court can 
add the defendants whose names were omitted by 
mistake in the appeal. 63 I. C. 352. See also 8 
Lah. L.J. 473 = 97 I C. 223 = 1926 Lah. 689 (2) ; 
104 I. C. 400 (1) ; 1928 Lah. 43^-106 I. C. 313. 
Under certain circumstances the Court may well 
refuse to add representatives of a deceased res- 
pondent, when the appellant has not done so in 
time, which he might have. 90 I. C. 986 = 30 C. 
W. N. 45 ; 24 C. W. N. 44 = 30 C.L.J. 217. The 
pow'er to add parties will not be exercised in cases 
of extreme negligence. 79 P. R. 1914=25 I. C. 
549. A third party cannot appeal on behalf of co- 
sharers who are interested in the appeal against 
a co-sharer. If they are not made parties in time, 
the appeal will be dismissed. 75 L 0.90 = 1923 
Lah. 503. If the plaintiff in second appeal failed 
to implead necessary respondent, the power to 
add him could not be exercised. The case being 
on a joint footing against all respondents the 
appeal abated in toto> 57 I.C. 259 = 2 Lah. L. J. 
5. A respondent can make another a co-respon- 
dent and proceed against him by way of cross- 
objections. 56 I. C. 612 = 11 L. W. 602. A defen- 
dant not joined in appeal against other defendants 
is not interested in the result of the appeal. 1927 
P.C. 252=54 M. L. J. 88=6 Rang. 29 = 107 I. C. 
237 = 55 I- A. 7 = 27 L. W. (1) (P.C.). 

0. 41, R. 21. SCOPE.— A second appeal by a 
co-respondent dismissed under R, 11 does not 
take away the jurisdiction of the first appellate 
Court, when it had been moved by an absent 
respondent under this rule. 14 C.L.J. 42 = 15 
C. W. N. 798 j 43 I. C. 902 = 14 N. L. R. 30. 
What is sufficient cause must depend on the facts 
of each case 63 I. C. 737 = 19 A. L. J. 54. A 
principal will be bound by his agent’s default. 
Agent’s negligence is not sufficient cause. 15 A. 
L. J, 413=39 I. C. 636=39 All. 388. On this 
rule, see at so 26 Punj. L. R. 314 (withdrawal of 
application by guardian). 
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[S. 561.] (i) Any respondent, though he may not have appealed from .any 
part of the decree, may not only support the decree 


on 


may^bjecVto" dfcrwTas if^he any of the g rounds decided against him in the Court below,, 
had preferred separate appeal. but ta ^ e an Y cross-objection to the decree which he could 

have taken by way of appeal, provided he has filed such 


0 . 41 , B . 22 . — C). 41, R. 22 apply to appeals 
from the original side of the High Court and in 
such appeals it is competent for a respondent to 
file a memo of objections. 49 Mad. 291 =93 X.C. 
2 93 ~S° M* L. J. 190 (F.B.). The object of the 
rule is to allow a respondent content with a 
decree in his favour an opportunity of contesting 
findings against him in case his opponent appeals. 
S P.L.J. 328—56 I.C. 262. The word * Decree * 
In O. 41, R. 22 means the decision by the Court 
below. 50 Mad. 866 - 53 M. L. J. 189 = 1041. C. 
472 = 1927 Mad. 8oi. As to meaning of the word 
* Respondent’, see 107 I.C. 569. 

SCOPE. — This rule does not control R. 33. 62 

I. C. 623. A respondent is entitled to support a 
decree under the provisions of this rule. 41 C.L. 

J. 31 =86 I. C. 6. Objection not put as cross- 
objection cannot be taken if it is not in support 
of the decree. 84 I. C. 124 = 1925 Cal. 94. 
Trial Court’s decree in favour of the appellant 
should not be interfered with under rule 33 in the 
absence ot cross-objections by the respondent, 
46 I. C. 142 = 22 C. W. N. 526 ; 57 I. C. 555 — 
23 O. C. 110. Where only one plaintiff respon- 
dent claims a particular relief in his memo, of 
objections, the relief could be granted to all the 
respondents u hen the basis of the claim is com- 
mon to all of them. 15 I.C. 409. The rule does 
not apply to Letters Patent Appeals. 1922 All. 55 ; 
L. R. 3 A. 198 ; .32 C. L. J. 48 = 24 C.W.N. 1016. 

Right to support Decree.— A decree can 

be supported without filing cross-objections by 
traversing any ground which that Court may have 
found against him. 41 C. L. J. 31 =86 I.C. 62 ; 4 
I.C. 68 ; 45 I.C. 232 = 125 P.L.R. J918 ; 103 P.L. 
R. 1917 = 40 I.C. 237 ; 39 I.C. IS3 — 4 O.L.J. 101; 
50 M. 866 = 26 L.W. 125 = 53 M. L.J, 189 ; 51 I. 
C. 981 =1919 Pat. 393 ; 12 I.C. 20 = 4 Bur, L. T. 
209. Where a suit is dismissed on one finding it 
cannot be reversed in appeal without consideiing 
the defendant’s objections to other findings. 1 1 
I.C. 41 =202 P. L. R. 191 1. A decree cannot be 
supported on an entirely new ground, not decided 
against respondent, not in issue and not made 
subject of adjudication 5 Pat. L. J. 239=55 1. 
C. 214 ; 38 I. C. 53 b = 21 C. W. N. 423. But see 
contra in 31 I.C. 740 = 45 PR. 1916. 
Cross-objection— when can be raised. 

— Petition to support decree on other grounds 
does not amount to cross-objections. 68 I.C. 861 
= 44 A. 577. Time expired appeal may be treated 
as memorandum of objections. 671.0.478 = 
1922 Lah. 423 ; *925 Lah. 57 A defendant who 
has been placed ex Parte can impugn the decree 
in appeal by way of cross-objections on the ground 
that he was wrongly made ex parte , provided he 
has not moved the trial Court under O. 9, 
R* 13 - 45 M. L. J. 805 = 1924 Mad, 107, 
Cross- objections could be entertained only 
against a party to the appeal, 54 I.C. 971. 
Set also 39 I. C. 662 = 2 P. JL. J. 162 ; 53 Cal. 

470 = 91 I. C. 649= 1926 Cal. 533. As to whether 
an exonerated defendant can be made a party 
to the memo, of objections when not a party to 
the appeal see 31 I. C. 978. A memo, of objec- 


tions may be filed against the whole or any part 
of a decree, even though that part may not be 
the subject-matter of the appeal. 35 M. L. J. 83 
= 48 I.C. 1003. See contra 39 Mad. 365=28 
M. L„ J 285, Cross-objection must relate to 
decree appealed against and not any other al- 
though arising out of the single decree of the 
trial court. 96 1 . C. 67 = 1926 All. 582. Pro- 
forma respondent’s right to prefer Cross objec- 
tion. See 107 1 . C. 569. 

WHEN CANNOT BE RAISED.— Respondents in 
revision petition cannot file cross-objections. 14 
I. C. 562 = 160 P.L. R. 1912. Respondent 
having appealed cannot file cross objections. 
1925 Lah. 2. Cross-objections as to costs in the 
Courts below cannot be considered on second 
appeal. 5 Lah. L.J. 108. Cross-objections regard- 
ing want of jurisdiction to attach in executing 
Court, cannot be taken when the appeal is 
against an order refusing to set aside a prohibi- 
tory order. 75 I. C. 419=1923 Lah. 514. Cross- 
objection which tends to obtain a distinct relief 
which could have been granted by the lower 
Court if asked for, or by the appellate Court if a 
claim was raised in appeal, should not be allow- 
ed. 34 I.C. 916 = 24 P. R. 1916. It should not be 
allowed where the question raised thereby is 
entirely distinct from and in no way related to the 
question in controversy in appeal. 48 I.C. 78 = 28 
C. L. J. 123. Cross objections cannot be filed 
after withdrawal of appeal. Pendency of appeal 
is a condition precedent to the filing of cross- 
objections. 39 I.C. 947. New grounds not set 
forth in objections cannot be raised at the 
time of hearing. 19 I. C. 98 = 15 Bom. L. R. 

130. 

Cross-objections against Co-respon- 
dent— When ALLOWED.— A cross-objection 
can be entertained at the discretion of the Court 
by one respondent against co-respondents. 16 A. 

L. J. 587=40 All. 536 ; 12 A. L. J. 892 =36 All. 
5°5 i <S C.L.J. 61 - 16 C.W.N, 612 ; 5 Lah. L. J. 
92 =69 I. C. 330 ; 38 Mad. 705 = 27 I. C. 223 = 27 

M. L.J. 740 (F. B.;. Only in exceptional cases 

could cross-objections against a co-respondent 
be raised. 25 O. C. 280 = 70 I.C. 79 = 1923 
Oudh 108 ; 37 Bom 511=15 Bom. L. R. 781; 
23 C.L.J. 26 = 20 C.W.N. 370 = 43 Cal. 790. 
Also 29 I. C. 6io = (i9i5) 2 U. B. R. 58. 

Where the appeal of some of the parties 
opens out questions which cannot be disposed 
of completely without matters bting allow- 
ed to be opened as between co-respondents, is 
an exceptional case, which may be allowed 
under special circumstances. 56 I.C. 469 = 2 
Lah. L. J. 747; 5 Pal L, J. 328 =5^ I. C. 252- 
It can be allowed when the Court cannot do 
complete justice between the parties without open- 
ing the whole case. 53 I. C. 659 =6 O.L.J. 495. 
Rtaintiff -respondent can raise cross -objections 
against a defendant who b not an appellant. 38 
I. C. 641. It can be raised in a case where the 
interest of the objector was really adverse to that 
of the appellant and other co-respondents and 
though the appelftiht table the same objections. 
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objection in the Appellate Court within one month from the date of service on him or 
his pleader of notice of the day fixed for hearing the appeal or within such further 
time as the Appellate Court may see fit to allow. 

... (2) Such cross-objection shall be in the form of a 

visTonr a ppliciwe Xreti Pr °* memorandum, and the provisions of rule 1, so far as they 

relate to the form and contents of the memorandum of 
appeal, shall apply thereto. 

(3) Unless the respondent files with the objection a written acknowledgment 
from the party who may be affected by such objection or his pleader of having received 
a copy thereof, the Appellate Court shall cause a copy to be served, as soon as may 
be after the filing of the objection, on such party or his pleader at the expense of the 
respondent. 

(4) Where, in any case in which any respondent has under this rule filed a 
memorandum of objection, the original appeal is withdrawn or is dismissed for default, 
the objection so filed may nevertheless be heard and determined after such notice to 
the other parties as the Court thinks fit. 

(5) The provisions relating to pauper appeals shall, so far as they can be made 
applicable, apply to an objection under this rule. 

23. [S. 562.] Where the Court from whose decree an appeal is preferred has dis- 

posed of the suit upon a preliminary point and the decree 
late Court* ° f ' J Appel is reversed in appeal, the Appellate Court may, if it thinks 

fit, by order remand the case, and may further direct what 


unnecessarily in his ground of appeal. 29 C.W. 
N. 784=88 I. C. 866 = 1925 Cal 973. 

WHEN NOT TO BE allowed.— Cross-objec- 
tions by one co-respondent against another should 
not be permitted when they could be laised by 
an appeal. 37 Bom. 511 = 15 Bom. L. R. 781. 
It should not be allowed when he has allowed the 
period of appealing to elapse. 66 I.C. 642 = 8 O. 
L. J. 358. But w s Pat. L. J. 328 =56 I. C. 253. 
No Court-fee is payable when the decree of the 
lower Court is supported in cross-objections. 68 I. 
C. 861 =44 All. 577; 39 I.C. 176 = 15 A. L. J. 
325. As to valuation of cross-objections, see 
25 O. C. 275 = 70 I. C. 286 = 1923 Oudh 44 (1) ; 
52 I. C. 1002. 

LIMIT OF ONE MONTH.— The principle of 
calculation of a month is that it shall be taken to 
extend up to and including the clay before the 
corresponding date of the next month, and there 
is no authority for any special rule as regards 
February — March. 30 I. C. 832 (i) = 29 M. L J. 
182. He can claim 3c days from the date of 
serving of notice for hearing. The 30 da>s is 
not 30 days from the date of serving of notice of 
appearance. 22 L. W. 792. Cross-objections, if 
can be received even aftei a month, even during 
the argument of the appeal. 66 I. C. 217 = 1922 
Nag. 213. It is not necessary that further time 
ought to have been granted before objections are 
actually filed. 39 I. C. 125. Hearing of appeal 
ought not to be advanced so as to deprive res- 
pondent the benefit ot filing objections in a 
month. 38 I.C. 522 = 1917 Pat. 103. 

SUB-RULE (4).-— The right to be heard provided 
for by sub-rule (4) is not available when the ap- 
peal abates. 44 Mad. 828 = 41 M. L. J. 304 = 13 
L. W, 705 = 62 I. C. 757 =*(1921) M. W. N. 438. 
Cross-objections cannot be proceeded with when 
the appeal is dismissed under R. 10 in the pre- 
sence of the respondent without any objection 
on his part. 25 O. C. 28 © **70 I, C .< 79. But set 
contra 50 I. C, 729 = 4 Pat. L. J- 164 Rejec- 


tion of appeal as insufficiently stamped is not a 
dismissal for default, and cross-objections can- 
not be heard when the appeal is rejected. 59 I. 
C. 795 =46 P. VV. R. 1921. See also 10 I. C. 207 
= 11 P. R. 1912. Objections can be dealt with 
even though appeal is dismissed for default. 9 
I.C. 572 =9 M. L. T. 217,48 Mad. 631 =48 
M. L. J. 384. Cross objections may be filed even 
w'hen appeal is unsustainable. 34 All. 140 = 13 
I. C. 19 =8 A. L. J 1297. Cross-objections can 
be heard even when the appellant admits the 
appeal to be incompetent and is dismissed. 54 
I. C. 506 = 10 L. W. 605. Objections filed in an 
appeal which is dismissed as out of time cannot 
be heard. The right of filing objection stands 
or falls with the right of appeal, 4 Lah. 140 = 
5 Lah. L. J 345 ; 41 Mad. 904 = 35 M. L. J. 236 
(F. B.) Cf. 39 I. C. 947. But see contra 3 L. W. 
109 = 32 I. C. 579 = 19 M, L. T. 86 ; also 30 I. C. 
832 = (1915) M. W. N, 792. 

0 . 41 , R, 23 . SCOPE. — The appellate Court 
has inherent powers to remand a case irrespective 
of the provisions of this rule. 25 L. W. 198 = 
1927 M. 335=52 M. L. J. 90 = 100 I.C. 135; 
37 C. L. J. 491=1923 Cal. 606 ; 73 I. C. 915 
= 1924 Lah. 245 ; 1922 Cal. 279 ; 64 I. C. 
436544 Cal. 929 = 21 C.W. N. 877 (F. B.) ; 
43 Cal. 1001=20 C. W. N. 1192; 74 I. 
C. 497 = 1924 Lah. 36; 76 I. C. 496 — 5 
Lah. L, J. 384 = 1924 lah. 362 ; 37 M. L. J, 536 
= 53 I. C. 417 ; 32 C. W. N. lOi ; 9 I. C. 790 = 
9 M. L. T. 373 ; 101 I.C. 281=1927 Nag. 192. 
See contra 38 I. C. 196 ; 33 I. C. 329 = 
43 Cal. 148; 41 Cal. 108=20 I. C. 39 = 18 
C. L. J. 613. Inherent power should be invoked 
only if necessary for ends of justice and must be 
exercised with care. 46 I. C. 333 = 27 C. L. J. 
596 ; 44 Cal. 929 = 21 C. W. N. 877=41 I.C 
598 = 26 C. L. J. 49 (B. B.) ; 64 I. C. 599 J 3 Bat* 
L. J. 253 = 43 I. C. 959 = 4 Bat. L. W. 450 
‘ Remand ’ made in an appeal from an order re- 
turning a plaint for presentation to proper Q>urt 
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issue or issues shall be tried in the case so 

is without jurisdiction as such an order is not a 
decree within S. 2. 87 I. C. 172 — 1925 Oudh 393. 
Remand means return for uecision and not for 
finding. 92 I. C. 370 = 4 Bur. L. J. 135 = 1925 
Rang. 303. The appellate Court can pass an 
order of remand by consent of parties in excess 
of its powers under the Code. 22 I.C* 41^ 
(1914) M. W. N. 90. When an order of remand 
is made, the presumption is that it is made under 
this rule. 20 A. L. J. 321 ; 44 A. 492. As for 
distinction between this rule and R. 25, see 25 

0. C. 189=69 I. C. 730 ; 45 C. L. J. 194 = 102 

1. C. 384 = 1927 Cal. 401 The rule applies 
where the whole suit is disposed of on a pre- 
liminary point only. 57 I .C. 800 = 11 L. W. 61 1; 
also 26 O. C. 10 = 73 1 . C. 591 =1923 Oudh 177 ; 
10 1 I. C. 89 (1) As to meaning of preliminary 
point, see 13 L. W. 54=6/ I. C. 829 ; 99 I C. 
974 ; (1928) M.W.N. 164. This rule does not con- 
template a case decided upon the whole evidence 
and upon all the issues raised. 55 I. C. 484 — 1 
P.L.T. 509=92 IC. 1045 =(1926) M. W. N. 48 ; 
91 I. C. 351 = 1926 Lah. 184 ; 6 P. 3S1 • 96 I. C. 
786 ; 103 I C. 537 = 1927 Lah. 618; 1927 Lah. 
42=981 C. 906. This rule will not apply where 
an order is not on a preliminary point. 73 I. C. 
915 = 1924 Lah. 245 ; 101 I. C. 89 (1) ; 1927 
Lah. 618 = 103 I.C. 537; 6 P. 381 = 103 I.C. 722 = 
1927 Pat. 296 Except under this rule no case shall 
be remanded for a second decision which can be 
disposed of finally by tht first appellate Court. 
36 I. C. 241 = 12 N. L. R. 126. 

WHAT IS DISPOSAL ON A PRELIMINARY 
POINT.— 30 All. 165 = 37 I. C. 383 = 15 A. L. J. 
30. Where in a redemption suit, defendant 
pleaded that in foreclosure proceedings there was 
a sale in his favour, a disposal on this contention 
is a disposal on a preliminary point. 57 P. L. R. 
1916 = 30 I. C. 817. Where certain evidence was. 
considered irrelevant by trial Court, and the 
appellate Court considered, the excluded evi- 
dence as relevant, held the reversal was on a pre- 
liminary point. Also as to instances of preliminary 
point see 43 M. L. J. 354 =45 Mad. 900 (F. B.). 
Where Court goes into evidence and records 
findings on all issues but dismisses the suit as 
not maintainable, the disposal is on a preliminary 
point. 4 P. L. J. 645=52 I. C. 125. 

WHAT IS NOT DISPOSAL ON A PRELIMINARY 
POINT. — * The decision on a preliminary point ' 
means a determination not affecting the merits of 
the case. A leversal of a judgment with a direc- 
tion to admit evidence said to have been exclud- 
ed is not a disposal on a preliminary point. 37 
M. L. J. 536 = 53 L C. 4i7 = io L. W. 359. Dis- 
posal on an important issue relative to the merits 
of the case is not a disposal on a preliminary 
point. 9 M. L. T. 373=9 I. C. 790. When the 
, appellate Court decides the main point and 
remands for disposal of the remaining issues the 
decision is not on a preliminary point. 60 I. C. 
609 = 12 L. W. 667. An order setting aside the 
rejection of the plaint and remanding for trial on 
merits is not an order under this rule. 133 P. 
L. R. 1915 =26 I. C. 519 An order of remand 
for re-hearing after amending the plaint is not an 
order under this rule. 73 I.C. 915 = 1924 Lah. 
245. Dismissal for default is not a disposal on 
a preliminary point. 14 A. L. j. 347 •38 AU. 357. 
Where the appellate Court decides some issues 
and leaves the others to be determined by the 


remanded, and shall send a copy of its 

trial Court, a remand order is not under this rule 
but under R. 25. 40 I. C. 58. See also 9 I. C. 

224 = 15 C. W. N. 575. Appellate Court framing 
additional issue and remanding the case reversing 
the decree instead of calling for a finding retain- 
ing the case on its file. Order of remand is not 
appealable either under O. 43, R. 1 (a) or under 
S. 100 as it is not a decree within C. P. C,, 
S. 2. See also 103 I. C. 119 = 55 Cal. 219 ; 103 
I. C. 864 = 1927 Cal. 850 (1925) Cal. 1256, 
Dist.). 

Where remand should not be ordered 
-—Sufficient Evidence on record.— The 
appellate Court should dispose of the case 
if there is sufficient evidence and should not put 
the parties to unnecessary expense. 37 Bom. 289 = 
14 Bom. L, R. 1154 ; 41 I. C. 735. It is unusual 
to remand a case after argument in appeal, which 
ought ptima fade be decided upon materials on 
record. 34 M. L. J. 545 = 22 C. W. N. 697=45 
Cal. 748 = 45 I. A. 94 (P. C ). Remand for 
findings on fresh additional issues cannot be made 
when they were covered by the issues determined. 
41 I. C. 815. A case can be decided on the evi- 
dence on record after excluding irrelevant and 
unsatisfactory portions, without a remand. 50 
I.C. 301. An order of remand cannot be made 
under O. 41, R. 23, C.P.C., where the decision 
of the trial Court is not based in any sense 
on a preliminary point. 1927 Bom. 111 = 100 
I. C. 578 = 29 Bom. L. R. 56; 96 I. C. 44. 
No remand can be made when materials on record 
are sufficient to decide the case. 180 P. L R. 
1912 = 16 I. C. 847. See also 45 Mad. 449 = 42 M. 
L. J. 372. Nor where the appellate Court comes 
to a different conclusion on some portion. 20 A. 
L. J. 258=66 I. C. 866 = 1922 A. 102. 

complete Evidence on record. — When 
the lower Court has decided all the issues it is 
not proper to remand for trial on merits. 35 I. 
C. 239 ; 27 C. W. N. 1025 = 1924 Cal. 148 ; 50 I. 
C. 984. When the appellate Court comes to a 
different conclusion on the merits and on the 
evidence on record, no remand could be ordered 
on the ground that the evidence was not properly 
directed. 70 I. C. 655 = 1923 M. 113. Because 
there was a finding on evidence recorded, but 
without an issue raised, a remand cannot be 
made. 46 I. C. 659 = 137 P. W. R. 1918. No 
remand in second appeal for rehearing upon an 
issue raised and determined by Courts below. 67 
I. C. 494 = 1922 P. 575. When full trial has 
taken place though the case has been disposed of 
on a preliminary point a remand ought not to be 
ordered. 66 I. C. 922 = 1923 Cal. 323 ; 29 C. W. 
N. 614=52 Cal. 783. 

Insufficient Evidence, -a case cannot be 
remanded for fresh evidence. 2 Pat. L. J. 61 = 

38 I. C. 797. A case should not be remanded 
for local investigation, when it had not been 
asked for in the first Court. 43 I. C. 815. Case 
should not be remanded for additional evidence 
on the ground that evidence adduced by 
defendant was not satisfactory and sufficient. 

39 I. C. 886 = 25 C. L. J. 473 ; 46 L C. 
659“= *37 P* W. R. 1918. Case cannot be remand- 
ed because necessary evidence was not let in 
by oversight. 53 I. C. 562. A remand in order 
to enable plaintiff-appellant to ascertain whether 
or nbt a demand was made within three years of 
the institution* of the suit which would save 
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judgment and order to the Court from whose decree the appeal is preferred, with direc- 


limitation, was refused. 1923 Lah. 645. Remand 
of the case could not be ordered because the 
appellate Court considered the appointment of an 
experienced Commissioner essential to value the 
property. 46 I.C. 750. An appeal against an ex 
parte order without seeking to set it aside should 
be disposed of on merits and there should be no 
remand for re-trial. 24 P. L. R. 1917=391. C. 
749. See contra 26 O. C. 10 = 73 I. C. 591 
(foil.) ; 30 Mad. 64 (F. B.). See also 56 I. C. 
255 = 0919) 3 U. B. R. 198. 

C.ASE OF EXCLUSION OF EVIDENCE.— When 
evidence which ought to have been taken was 
refused to be recorded the suit cannot be remand- 
ed for trial ab initio but additional evidence can 
be directed to be recorded. 45 I. C. 832-5 O. 
L. J. 139. The case need not be remanded be- 
cause the lower Court based its decision on in- 
admissible evidence, when there is sufficient evi- 
dence on record to support the decision. 71 I. C. 
300 = 1924 Cal. 370 ; but see 41 I. C. 71. Remand 
should not be made when necessities of the case 
are specifically provided for by the Code. 1925 
Cal. 274. 

WHEN IT SHOULD BE UNDER R. 25.— When 
all evidence was taken but certain issues were 
not decided, the proper order is to call for findings 
under R. 25. 38 All. 520 = 14 A. L. J. 754; 7 
Lah. L. J. 351 — 1925 Lah. 480; 1925 Mad. 
171 ; 100 I. C. 578=1927 Bom. in ; 1927 
Lah. 618 = 103 I. C. 537. In a suit for posses- 
sion and damages where the appellate Court 
differed from the trial Court, the whole suit 
cannot be remanded but only so far as the issue 
on damages was concerned. 45 A. 565=21 A.L. 
J- 538. Where the lower appellate Court reversed 
the decree of the Court below, modified one of 
the issues, and remanded the case for a dt.novo 
trial on the modified issue, held the procedure 
was wrong. 35 C. L. J. 345 =70 I. C. S47- Where 
the appellate court thinks that the investigation 
is wrong, and that further investigation and evi- 
dence is necessary, such may be ordered retaining 
the appeal on file and remand ought not to be 
ordered. 24 C. W. N. 708=31 C. L. J. 300. In 
case of defective pleadings and a finding on 
evidence which was sufficient, and which the 
appellant had not the opportunity of meeting, the 
proper course would be to remit an issue on the 
point. 15 I. C. 3. When an important issue 
was not raised, the case should be remanded only 
for a finding on that issue and the decree could 
not be set aside entirely and the whole case 
remanded for re-trial. 38 I. C. 641; 23 A.L. J. 
880= 1926 All. 65 ; 1925 Mad. 169. 

NEW PLEA— NO REMAND —Only in exceptional 
cases and on good cause shown should a case be 
remanded for re*hearing on a new plea not raised 
in pleadings nor even suggested. 43 Cal. 1104 = 
43 I. A. 172 =31 M.L.J. 745 (P. C.). Where a 
remand would involve taking of fresh evidence 
on a point not raised before, it would not be 
granted. 11 I. C. 84 ; 2 P. L. J. 8=38 I. C. 509. 
When a claim for a right of way was originally 
based on immemorial usage, he cannot obtain a 
remand for re-trial on issues of implied grant or 
easement of necessity. 55 I. C, 435. A remand 
ought not to be ordered permitting plaintiff to 
eupplement his case, when at the time he came 
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to Court he was unequipped. 71 I. C. 28 = 1914 
Cal. 396. A party is not entitled to remand on a 
new case set up in appeal when he failed to 
establish the case he set up on trial. 54 I. C. 

645. 

WHEN REMAND COULD BE ORDERED.— 
Powers of remand are much wider in the new 
Code than in the old. Remand can be ordered 
though the case had not been disposed of on a 
preliminary point. Want of proper trial, disallow- 
ance of important questions, not giving oppor- 
tunity to parties to adduce proper evidence are 
sufficient reasons for remand. 12 1.0.684=15 
C. L. J, 258 ; 36 Mad. 492 =24 M. L. J. 512. An 
appellate Court adding a new party can remand 
for re-trial. 31 I.C. 263 = 2 L. W. 1034. When 
the plaint is amended in appeal under O. 6, 
Rr. 17 and 18 and a defendant desires to traverse 
the facts stated in the amendment, the case can 
be remanded. 32 I. C. 906; 43 Cal. 938=32 
I. C. 791 =20 C. W. N. 547 ; 1927 Mad. 859 = 
103 I. C. 670 ; 48 M. 713; 1927 Lah. 196 = 
100 I. C. 49. Where inadmissible evidence was 
admitted, the case should not be remanded, for 
a fresh adjudication excluding that evidence. 
55 I. C. 922 = 1 P. L. T. 224. An order of 
remand can be made when the ground on which 
the appellate Court declares a document in- 
admissible, has arisen subsequent to the disposal 
of the suit by the lower court. 10 I 0.675=9 
M. L. T. 317. Where an appeal was decided on 
the basis of an inadmissible document, the appeal 
can be remanded in second appeal. 57 I. C. q6i 
= 5 Pat. L. J. 410. A case could be remanded 
when decision was based on a report of a commis- 
sioner who was superseded, and whose report 
therefore could not be admitted in evidence. 39 

I.C. 951. 

Fresh Evidence. — Where the decision is on 
pleadings and not on evidence, there ought to be 
a remand for taking evidence 67 I.C. 710 = 1923 
P. 174. Case can be remanded when the trial 
court refused to grant time for production of 
certified copies of material documents and decid- 
ed with materials on record only. 43 I. C. 57. 
Remand could be ordered where the appellate 
court is satisfied that but for some grave error on 
the part of the pleader, necessary evidence could 
have been adduced in the lower court. 39 Bom. 
352 = 17 Bom L. R. 187. A case is to be remand- 
ed where tenancy rights were pleaded as bar to a 
suit for possession and was not adjudicated upon. 
42 I. C. 550. Where an important issue was not 
raised by the trial court, the case can be remand- 
ed with the issue raised. 51 I. C. 712 =64 P. R. 
1919 ; 223 P. L. R. 1911 = 12 I. C. 53. When a 
case was decided on a piece of evidence not 
placed on record, it could be remanded for taking 
of such evidence. 36 Mad 492=24 M. L. J. 512. 
Where the first appellate court decides only on 
technical grounds, the second appellate court can 
remand it for disposal on merits. 32 I. C* 380 = 
2 O. L. J. 562. Where a book was used by the 
lower court to establish certain facts which a 
party had no opportunity of meeting and which 
he desired to rebut, the Admission of the book in 
the appellate court, might involve a remand. 66 
I. C. 287=34 C. L. J. 265. Appellate court can 
remand for determination of question of title. 
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tions to re-admit the suit under its original 

when the tenant had pleaded title of a third 
person, in a rent suit, n I. C. 183 = 15 C.L.J. 6. 

Error OF JUDGMENT.— In an appeal from an 
order of remand, findings of fact cannot be exa- 
mined by the second appellate court. But it 
could remand the case to the lower appellate 
court for fehearing when there has been a mis- 
appreciation of the true controversy between the 
parties. 73 I. C. 756 = 1923 Lah. 206 ; 87 I. C. 
950*= 1925 Oudh 692. An appellant is entitled 
to have the opinion of the appellate court on an 
issue of fact, and if such court fails to determine 
the point, the High Court will remand the case 
for a re-decision of the appeal. 55 I. C. 233. A 
case can be remanded where the lower court over- 
looked a provision of law. 35 All. 533 — 35 I. C. 
41 = 14 A. L. J. 734. Where the effect of an 
admission by a pleader was not realised, the 
appeal might be remanded to the lower appellate 
court for a fresh hearing on the footing that the 
admission was in fact made. 44 I. C. 18. If a 
case is decided on a wrong view of burden of 
proof, it should be remanded as a case of wrong 
disposal on a preliminary point. 57 I. C. 525 = 
22 Bom. L.R. 771 ; cf. 40 Mad. 654 = 30 M L. J. 
514. But see contra 34 All. 612 = 10 A. L. J. 
190 ; 58 I. 982 = 1 Lah. 429. 

Effect OF Order.— The policy of legislature 
is in favour of finality of orders of remand. A 
remand order made on second appeal is, unless a 
review of it be obtained, a conclusive determina- 
tion of the points of law involved in it and can- 
not be questioned in a subsequent second appeal. 
72 I. C. 588 = 1923 Cal. 385 ; also 4 P.L.J. 645 = 
52 I. C. 125. Where the High Court in second 
appeal differs from the lower court on an issue of 
law and remands the case to the court below, the 
order is binding upon that court and cannot be 
questioned in an appeal from the final decree 
after remand. 4 P. L T. 35 = 1923 P. 226. Juris- 
diction to try a remanded case depends on the 
order of the appellate court. 44 M. L. J. 238 = 
1923 Mad. 351. A remand order to find whether 
a person has title includes enquiry as to whether 
he has lost it or is barred from relying upon it. 

31 I. C. 987 = 20 C. W. N. 149. In the absence of 
any limitation put by the High Court, the whole 
case on remand is open for decision of the lower 
appellate court and is bound to hear the appeal 
upon the judgment of the court of first instance. 

32 I. C. 240 = 20 C. W. N. 584. When in an 
appeal by some defendants who did not join in a 
reference to arbitration, the case was remanded 
on the ground that the award did not bind them, 
the whole case is re-opened, even in respect of 
those who did not appeal. 52 I. C. 569 =37 M. 
L. J. 100. A court can come to a different and 
contrary conclusion after remand. 56 I.C. iooi ; 
13 I. C. 813 = 14 O. C. 321. The lower appellate 
court after remand cannot consider arguments 
abandoned or not raised in second appeal or 
come to fresh findings on points decided by the 
order of remand. 61 I. C. 575 ; 35 I. C, 571. As 
to validity of proceedings taken under a remand 
or4er, when the remand order is held to be wrong, 
tt€ 44 A. 21 1 *=20 A. L. J. 44. Another Judge or 
B$n<;h differently constituted may consider the 
propriety of the issues framed by ifs predecessor 

remitted to the lower court, and if of differ- 


number in the register of civil suits, and 


ent opinion may ignore the findings. 43 All, 377 
= 19 A. L. J. 139. 

Finality of Order.— An Order of remand 
is interlocutory ; it can be final if it decides some 
cardinal point in the suit. But an order of remand 
w T hich merely decides that the suit is maintain- 
able in the form in which it is brought is not 
final. 60 I. C. 522 = 2 Lah. 106. An adjudication 
by a remanding judge would bind him and his 
successor at the final hearing, when it amounts 
to a preliminary decree, until it is duly set aside 
or amended. 32 I. C. 866 = 20 C. W. N. 43 ; 53 
I. C. 677 = (1919') M. W. N. 662 ; x P. 246 = 65 
I. C. 175. Issues decided by order of remand 
cannot be re-opened at any subsequent stage of 
the litigation. 25 O. C. 245=70 I. C 983. 

Remand to another Court.— A case can 
be remanded to another court ; only when the 
appellate court has power to transfer a case from 
one court to another. 66 I. C. 1 13 = 1922 Lah. 
239 *» i5 8 P. W. R. 1913 = 20 I. C. 788. A case 
may be remanded to another court for hearing, 
when the appellate court illegally received docu- 
ment very late without assigning any reasons. 35 
1.0.698 = 24 C. L. J. 457. Where the chief 
court remanded a case to low^er appellate court 
for further enquiry, it does not mean that the 
lower appellate court cannot direct the trial court 
for recording any additional evidence if neces- 
sary . 44 I. C. 907 = 147 P.L.R. 1917. 

COSTS — Respondent must be paid the costs 
of appeal when the appeal and remand were con- 
sequent on the appellants not setting forth his 
case properly. 18 M.L.T. 247=30 I.C. 785. 

NOTICE.— No notice of remand is given in C. 
P. 192^ Nag. 31. 

WHEN Appeal lies.— An appeal lies against 
an order under this rule. 44 All. 176= 19 A. L. J. 
971 ; 20 A. I.. J. 321 =44 A. 492; 24 C. W. N. 
708 =56 I. C. 516 = 31 C. L. J. 360 ; 42 C. L. J. 
22=30 C. W. N. 41 ; 51 Bom. 43=1001. C. 

1004 (2) = 1927 Bom. 129 = 29 Bom. L. R. 97 (32 
B. 440, F.J. The right of appeal is determined by 
w'hat the court purports to do and not by what 
the court should have done — Where a court pur- 
ports to pass a remand order under O. 41, R. 23 
though really the remand is under S. 15 1, the 
order of remand is appealable. 107 I.C. 284 ( 1 ). 
Order of remand by appellate court without stating 
provision of law — The remand should be deemed 
to have been under O. 41, R. 23 and not under 
S. 1 5 1 , C. P. C. 106 I. C. 842=9 Lah. L. J. 543. 
An appeal can be filed and heard even if remand 
order is carried out by first court. 15 I. C. 191 = 
rs O. C. 43. An appeal lies against an order 
ordering re-trial on merits because it was held that 
the suit was not barred by reason of res judicata. 
21 L. W. 318 = 48 M. L. J. 100. An appeal lies 
on all orders of remand even though the suit has 
not been disposed of on a preliminary point. 1922 
Cal. 279* Set contra 4 Bur. L. J. 159 =3 Rang. 
490 = 1925 Rang. 320. 

WHEN NO APPEAL LIES.— When the order 
of remand is not under this rule no appeal lies. 
1927 M. 335*= 52 M.L.J. 90 ; 48 M. 713 = 47 M. 

L. J. 552 J 3 Pat. L. J. 253=43 I- C, 959 ; 37 

M. L. J. 536=53 I- C. 417 ; 31 M. L. T. 182 = 
69 I. C. 826 ; 73 I. C. 915 » 1924 Lah. 24 $ = 6Y. 
4 Lah. L. J. 359 =3 Lah, 218 ; 97 I. C. 1 = 1926 
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proceed to determine the suit ; and the evidence (if any) recorded during the original 
trial shall, subject to all just exceptions, be evidence during the trial after remand. 

24. [S. 565 ] Where the evidence upon the record is sufficient to enable the 

, Appellate Court to pronounce judgment, the Appellate 
sufficient. Appellate Court may Court may - after resettling the issues, if necessary, finally 
determine case finally. determine the suit, notwithstanding that the judgment of 

the Court from whose decree the appeal is preferred has 
proceeded wholly upon some ground other than that on which the Appellate Court 
proceeds. 

25. [3. 566 ] Where the Court from whose decree the appeal is preferred has 
Where Appellate Court may omitted to frame or try any issue, or to determine any 

frame issues and refer them question of fact, which appears to the Appellate Court 
for trial to Court whose decree essential to the right decision of the suit upon the merits, 
appea ed from. the App e ll ate Court may, if necessary, frame issues, and 


Pat. 514 ; 96 I. C. 440 (1) = 1926 Pat. 516 ; 31 C. 
W.N. 878 = 1927 Cal. 642 = 104 I.C. 422 ; (1928, 

M. W. N. 164 ; 26 I. C. 519=85 P. W. R. 1915 ; 
60 I. C. 609 = 12 L. W. 667 ; 15 I. C. 367 = 22 M. 
L. J. 409. There can be no appeal from an order 
of remand where the question involved is one of 
custom. 5 I.ah. L. J. 392 = 73 I.C. 650. No 
appeal lies against an order of remand passed by 
the first appellate court in a suit of a nature 
cognizable by a court of Small Causes. 36 I. C. 
396. Under the Agra Tenancy Act an order of 
remand under this rule is not appealable. 14 I. C. 
176 ; 35 I. C. 105. 

REVISION. — An order of remand not appeal- 
able is not open to revision either. 13 I. C. 855 = 
140 P. L. R. 1912. A remand order passed by 
an appellate court which it was not competent to 
pass can be set aside in revision. 1925 Mad. 171. 
See also 52 M. L. J. 90. 

0 . 41 , R. 24 . — When it is not a question of 
“ resettling ” issues but framing new issues 
requiring additional evidence, the court should 
act under the next rule and not under the present 
one. 40 I. C. 41 1 =25 C. L, J. 527. Absence of 
specific issue does not debar decision and disposal 
on a point raised in pleadings, provided it does 
nor prejudice the other side. 6 Bur. L. T. 174 = 
20 I. C. 674. When an alternative case is 
pleaded in the appellate court, it will not act 
under this rule, unless the case arises on the 
facts stated in the plaint and the defendant is 
not taken by surprise. 36 I. C. 890 = 20 C. W. 

N. 773. Where a plaint was returned for pre- 
sentation to the proper court and an appeal was 
filed against the order returning the plaint, it was 
held that the appellate court has no power to 
decide the case on the merits. 102 I. C. 467 = 
1927 Oudh 218. The appellate court can on 
evidence on record decide any issue left undeter- 
mined by the lower court. 10 I. C. 225. High 
Court in second appeal has jurisdiction to record 
its finding on a question of fact left undetermined 
though it arises from admitted facts, 36 Bom. 
183 = 13 Bom. L. R. 1x83. When judgment is 
reversed in second appeal on a point of law, the 
High Court is competent to decide the case on 
the merits. 108 P. W. R. 1914 = 25 I. C. 144. 

0. 41, R. $6. SCOPE. — Rule does not con- 
template an order for trial of issues already tried 
and decided upon. 48 1. C. 959 } 22 I. C. 128. 
Unless issue is material, remand should not be 
ordered. 1925 Oudh 97. 

Transfer of appeal.— An appeal cannot 


be transferred by the District Judge from fi e 
to his subordinate, after a remand order, but 
before receipt of findings. 15 I. C. 862 = 10 A. L. 
J. 89. 

Effect of Order of Remand.— An order 
under this rule is not a final order. The court 
before which the case ultimately comes up can dis- 
regard the remand order and the findings under it. 
The responsibility for the- final decree rests mainly 
with the court which passes it. 74 I. C. 1014=* 
1923 A. 384 ; cf . 37 C. L. J. 122 = 74 I. C. 392 = 
1923 Cal. 5 21. The appellate court is not bound 
to reconsider any opinion definitely expressed 
before remand, neither is he bound by the opinion 
expressed before or in remand order. 15 I. C. 

39 = 17 C.W.N. 462 ; 46 I.C. 922 ; 25 O. C. 41 = 
68 I. C. 242. When only one of the defendants 
appealed and the appellate court remanded the 
case for fresh disposal as regards the appellant, 
the decree against the non-appealing defendants 
is not affected. 22 P. L. R. 1918 = 44 I.C. 135 
= 4 P. W. R. 1918. 

Power and Duty of appellate Court.— 
Even after the return of the findings, the entire 
appeal is open for consideration at the final hear- 
ing. 24 C. W N. 145 = 30 C. L. J, 428 ; 21 I.C. 
760 = 18 C. L. J. 18 1 Findings on issues sent to 
trial court, ought to be scrutinized by the appel- 
late court, before deciding the appeal, even 
though objections have not been preferred on 
those findings by the party affected. 71 I. C. 
444 = 1923 A. 417 (1) ; 37 C. L. J. 122=74 1 . C. 
392 ; 21 I.C. 79 = 18 C. L. J. 354 ; 28 I. C. 597 - 
Appellate court finding certain additional issue 
necessary— Proper course is to frame the issue 
and refer it for trial to lower court. 95 I.C. 123 
(2 > = 1926 Cal. 954 5 44 C.L.J. 101 =95 I.C. 203 
= 1926 Cal. 976; 95 I.C. 170 (0 = 19*6 Cal. 9x2. 

Power of Second appellate court.— 
High court in second appeal cannot interfere 
with findings of fact by the lower appellate court. 

40 I. C. 128 ; 85 I. C. 92. Finding of the lower 
appellate court on a question of fact not put in 
issue can be contested even in second appeal. 5 
Lah. L. J. 49. The High Court can frame 
necessary issues and remit them for trial, when 
the lower appellate court has failed to do so. 38 
M. L. J. 476*43 Mad. 567 = 47 L A. 76 (P. C.). 
High Court can remand even on a point not 
taken in grounds of appeal. 5 Lah. L J* 49. 

Remand.— N ew issue when can be raised by 
High Court. 1926 Bom. 577 **95 I. C. 297 ; 
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refer the same for trial to the Court from whose decree the appeal is preferred, and 
in such case shall direct such Court to take the additional evidence required ; 


and such Court shall proceed to try such issues, and shall return the evidence to 
the Appellate CQurt together with its findings thereon and the reasons therefor. 

26. [S. 567.] (i) Such evidence and findings shall 

Findings and evidence to be f orm part 0 f t ^ e recorc l i n the suit ; and either party may, 

put on record. Objections to ... * , ^ . n . J; f J 

fi nc li n g. within a time to be fixed by the Appellate Court, pre- 

sent a memorandum of objections to any finding. 

( 2 ) After the expiration of the period so fixed for presenting such memo- 


Determination of appeal. 


.Production of additional evi- 
dence in Appellate Court. 


randum the Appellate Court shall proceed to determine 
the appeal. 

27. [S. 568.] ( 1 ) The parties to an appeal shall not 

be entitled to produce additional evidence, whether oral or 
documentary, in the Appellate Court. But if — 


(1926) M. W. N. 921 ; 1927 Mad. 85 ; 28 Bom. 
L. R. 1090. 

Application of the Rule— Additional 

EVIDENCE. —When a case is remanded it is dis- 
cretionary with the appellate court not to direct 
the lower court to take further evidence. 15 I.C. 
670. To assume that the order of remand does 
not contemplate taking additional evidence is not 
wrong. When there are sufficient materials on 
record, it would be wrong to take more evidence. 
20 I. C. 35. An appellate court cannot define the 
particular kind of evidence required for the 
determination of a remanded issue. 22 I. C. 128. 
Opportunity must, in a proper case, be given to 
both parties for adducing evidence on a remanded 
issue. 19 A. L. J. 79 = 62 I. C. 447. A second 
appeal cannot be remanded for hearing in order 
that record of right published after the decision 
of the first court may betaken into consideration. 
43 I. C. 750 — 2 P. L. J. 564. An appellate court 
should not ordinarily frame an issue not raised 
in the pleadings or even suggested in the trial 
court. It ought to be done only in exceptional 
cases after good cause shown and on payment of 
costs. 66 I. C. 640 = 34 C. L. J. 319:28 Bom. 
L. R. 1090. Fresh opportunity cannot be given to 
prove one’s case by an order of remand. 50 I. C. 
933-29 Bom. L. R. 147 = 100 I. C. 993(2) = 
1927 B. 125. Where a definite case was set up in 
pleadings but no issue was raised or evidence 
taken, appellate court should frame the issue and 
decide it before disposal of appeal, when it is 
material. 49 I. C. 475. Case can be remanded 
for findings on issues framed on points though 
not raised in the pleadings, yet had governed the 
case from the first. 10 I. C, 922=4 Bur. L. T. 
1 18. New issues can be raised and the case 
remanded for trial, when the parties failed to 
grasp the essential questions arising in the case 
and to adduce proper evidence. 66 I. C. 833. 

Delegation of power.— W hen certain 
issues were remanded to lower appellate court for 
trial, they cannot be sent to the trial court for 
taking evidence. Delegation of duties is wrong. 
71 I. C. 896 = 1924 Lah. 354 ; 102 I. C. 273 (1) ; 
19 T. C. 970 = 105 P. R. 1913. But see 32 
I, C. 634 *=9 S. L R. 148 (It may be sent 
to trial court for recording evidence, but the 
finding must be by first appellate court). 

APPEAL. — No appeal against an order under 
this rule. 76 I. C. 816 = 1924 Rang. 131. See also 
34 C. L. J. 319 ; 35 C. L. J. 34$. Order calling 


for a finding, if appealable under cl. 13 of Letters 
Patent, 25 L. W. 95. 

REVISION. — Powers of revision should be 
exercised only in exceptional cases on orders 
under this rule. 67 I. C. 269 = 2 l.ah. L. J. 662. 

0 . 41 , R. 26 . — The Court can go behind findings 
even though no objections are filed. 28 I. C. 597 ; 
40 I. C. 405. Omission to fix a time for filing 
cf objections is a mere irregularity and may be 
ignored if no party is affected. 26 I. C. 736 = 1 
O. L. J. 681. Where no objections to a finding 
are filed, the Court may refuse to hear them at 
the time of hearing. 671.0.846 = 3 Lah. L. J. 
230. A memorandum of objections under O. 41, 
R. 26 does not require any Court-fee 105 I. C. 
108. 

0 . 41 , R 27 . ADMISSION OF EVIDENCE— DIS- 
CRETIONARY. — Admission of evidence in 
appeal is a matter of discretion within certain 
limits prescribed by this rule. 75 1.0.331=26 

0. C. 66 ; 38 I. C. 669 = 15 A. L. J. 21 ; 85 I. C. 
459 = 1925 Pat. 504 ; 98 I 0.129 = 1927 Cal. 140. 
It is not a matter of right. 8 A. L. J. 175 =33 
All. 379 ; 1923 Cal. 285. The appellate court 
should sparingly use the discretion. 500.276 = 
36 C. L. J. 345 = 102 I. C. 27. Additional evi- 
dence can be admitted not only when the court 
finds a lacuna but also on the application of 
parties. 89 I. C. 721 ; 89 I. C- 997 (1 ) ; 20 L. W. 
840=851.0.385 = 1925 Mad. 181=48 M. L. J. 
32. A court of second appeal should not inter- 
fere with discretion exercised by the lower 
appellate court. 75 I. C. 331=26 O. C. 66 ; 27 

1. C. 827 ; 1923 Lah. 30 ; 42 Mad. 737= 37 
M. L. J. 125; 20 L. W. 840 = 48 M. L. J.32. 
Unless it were improperly exercised. 129 P. R. 
1916 =36 I. C. 282. 

OBJECT OF Rule. — The rule is intended to 
supply defect in existing evidence and not to give 
an opportunity to prove a case over again. 13 I. 
C. 131=9 A. L. J. 59. Rule not intended to 
enable an appellate court to re-examine before it 
witnesses already examined and cross-examined 
in the Court of first instance. 38 All. 191 = 14 
A» L. jf. 1 2 1. The rule is not to be used with a 
view to supply defects and loop-holes that a vigi- 
lant litigant is required to guard against. 49 I. 
C. 868. Procedure prescribed in this rule roust 
be strictly followed, especially that in the cl. (2) 
regarding record of reasons. 31 I. C. 873. The 
provisions of this rule are mandatory. 47 I* C. 
12 = 150 P. W. R. 1918. See contra 64 L C. 
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(a) the Court from whose decree the appeal is preferred has refused to admit 
evidence which ought to have been admitted, or 


238 A preliminary application to admit fresh 
evidence before the appeal is heard is not 
warranted by this rule. 42 Cal. 675 = 19 C. W. N. 
401. Oral evidence to prove documents should 
be allowed when the latter are admitted. 20 I. 
C. 542. 

PROCEDURE. — When additional evidence is 
admitted, sufficient opportunity must be given to 
tender rebutting evidence. 36 I. C. 955 ; 1923 
Cal. 300 ; 25 P. L. R. 1915=28 I. C. 14 ; 43 I. C. 
320 = 1917 Pat. 269 ; 20 L. W. 840 = 48 M. L. J. 
32 ; 41 C. L. J. 191 = 1925 Cal. 671 ; 98 I. C. 129 
= 1927 Cal. 140. When appellant raises a new 
plea, not pressed in courts below, the other side 
should be allowed to meet it by additional evid- 
ence. 72I.C. 239 = 2 Pat. 607. When docu- 
ments are admitted opportunity must be given 
for objections to its admissibility. 1924 Cal. 403. 
Additional evidence which impeaches the testi- 
mony of a witness examined in the court below, 
should not be allowed, at least without that 
witness being called and given an opportunity to 
contradict, the additional evidence. 36 All. 93 = 
41 I. A. 76 = 26 M. L. J. 153 = 18 C. W. N. 521 

(P. c.). 

Record of Reasons. — Reason for admitting 
additional evidence should be recorded. 38 Bom. 
665 = 16 Bom. L. R. 641 : 68 I. C. 7 f 9 ; 19 E C. 
572 ; 50 I.C. 805 ; 15 I* C. 250 = 15 O. C. 253 1 41 
C. L. J. 194 =86 I. C. 646 = 1925 Cal. 671 Omis- 
sion to record reasons renders the order without 
jurisdiction and the consent of the parties cannot 
validate such an order. 49 I. C. 510 See contra 
51 I. C. 50 ; 64 I. C. 38 ; 90 I. C. 756. Admission 
without recording reasons is illegal. 32 1 . C. 
826 = 3 L. W. 163 ; 71 I. C. 289 = 1924 A. 303. 
Reasons for admission could be recorded in 
the judgment. 85 I. C. 676 (2) = 1925 All 752. 
When the reasons are apparent in the judgment, 
they need not be separately recorded. 22 M.L.J. 
14 = 121.0.673. Non-record of reasons is an 
irregularity and a fresh trial may be ordered in 
certain circumstances. 1922 Cal. 148 = 77 I.C. 
556. But see 98 I. C. 137 = 1927 Cal. 126. 
No reasons given — Objections not raised — 
Effect. 90 I. C 756-1926 Cal. 369- When 
the appellate court issued a commission and on 
the report of the Commissioner gave a finding, 
without recording reasons for admitting additional 
evidence, the finding is not binding being based 
on the report of the commission which is in- 
admissible without record of reasons. 1923 A. 
413 ; 1 L. W. 771=28 I. C. 11 . 1927 A. 175. 
See contra 48 I.C. 137 = 111 P.W.R, 1918, ‘The 
peculiar circumstances of the case’ is no reason. 
19 I. C. 572. % j • • 

SUBSTANTIAL CAUSE— WHAT IS.— Addition- 
al evidence may be taken on substantial causes, 
other than those particularly specified and neces- 
sary to meet ends of justice. 2 Pat. 676=5® LA. 
186=45 M.L.J. 578 (P.C.) ; 1923 Lah. 584 ; 3 ® L 
C. 402=38 Mad. 4M; 22 M.L.J. 14 = 12 I.C. 673; 
14 I. C. 140 = 36 Mad. 477 - What is substantial 
cause will depend on the facts of each case. 32 
I. C. 908. Discovery of fresh evidence and 
inability to produce it through no fault or neg- 
ligence of the party is substantial cause. 28 I. C. 
694~28 M. L. J. 334 i 47 All. 41a =23 A. L. J. 


193. Set contra 86 I. C. 505 = 1925 Nag. 284. 
Discovery of fresh evidence under such circum- 
stances as would wan-ant an application for 
review under O. 47, R. 1 may be brought uuder 
“ any other substantial cause.” 88 I.C. 586 = 
1925 All. 808. See contra 5 84 I. C. 74 (2) 
= 1924 Bom. 227. Additional evidence can 
be allowed when there has been a wrongful 
refusal to grant an adjournment by the lower 
court. 23 Bom- L. R. 769=46 Bom. 184. An 
appellate court can examine any parties if for 
the sake of doing justice and for the purpose of 
making sure of facts, it is considered necessary. 
42 All. 48 = 1 7 A. L. J. 945. Further evidence can 
be advanced in appeal when a party has been 
prevented by the action of the trial court from 
adducing all the evidence he could. 37 Mad. 455 
= 22 M. L. J. 217 ; qo I. C. 630. Additional evi- 
dence can be allowed if there has been failure of 
justice by reason of absence of proof on a 
technical aspect of the case. 21 L. W. 210 = 86 
I. C. 576 = 1925 Mad. 444. 

Substantial Cause— What is not.— 
That evidence already adduced is unsatisfactory 
and insufficient, is not a substantial cause. 39 I. 
C. 886 = 25 C. L. J. 473. Nor the mere fact that 
a litigant was not aware of the existence of docu- 
mentary evidence at the time of trial. 68 I.C. 334. 
There is no sufficient cause to admit additional 
evidence when a point is sufficiently covered by 
an issue and the parties had every opportunity of 
producing evidence on it. 49 I. C. 1 15 =5 O L. J. 
768 ; 102 I. C. 27. 

Time OF ADMISSION.— The legitimate occa- 
sion for admitting additional evidence is when on 
examining records there is ar. inherent defect. 40 
Qal, 402 = 17 C.W.N. 615 ; 10 I.C. 332 ; 31 Bom. 
381 (P.C.) ; 66 I. C. 370 ; 31 Mad. 114 ; 42 Cal. 
675 = 19 C. W. N. 401 ; 4 Pat. L.T. 418 = 71 I.C. 
881 ; 53 I. C. 567 ; 55 I. C. 226. An appellate 
court cannot admit documents after arguments 
are closed without recording reasons therefor 63 
I.C. 423 = 19 A. L. J. 402 ; 1924 Cal. 403 ; 35 
I. C. 698=24 C. L. J. 457. 

WHEN ADDITIONAL EVIDENCE COULD BE 

admitted— Illustrative Cases.— A dmitting 

fresh evidence is not confined to cases where the 
court suo motu desires to call for fresh evidence. 
12 I. C. 332 = 14 O. C. 327. Whether additional 
evidence should be admitted should be decided 
when appeal is actually heard. 98 I.C. 129 = 1927 
Cal. 140. Additional evidence can be admitted 
when party through no fault of his was unable to 
produce it at the trial. 12 I. C. 332 = = 14 O. C. 
327. An appellate court can issue a commission 
for examining accounts and remedying mistakes 
and omissions made by the previous Commis- 
sioner. 3 Lah. 382 = 1923 Lah. 115. An appel- 
late court can refer to statements not on record 
but referred to by trial court and contained in 
the record of a connected case. 32 I. C. 312 = 193 
P. L. R. 1915. Admission is not to be with a 
view to enable the Court to pass judgment in 
favour of one party, but it is to be only when the 
original one is defective , 57 I. C. 843 ; 47 I. C. 
1 41. Fresh evidence on question of fact not 
admissible. 95 I. C. 300 (2) = 1926 Cal. 941. 
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(fr) the Appellate Court requires any document to be produced or any 
witness to be examined to enable it to pronounce judgment, or for any other sub- 
stantial cause* 

the Appellate Court may allow such evidence or document to be produced, or witness 
to be examined. 

(2) Wherever additional evidence is allowed to be produced by an Appellate 
Court, the Court shall record the reason for its admission. 

28 . [S. 569 .] Wherever additional evidence is allowed to be produced, the 

Appellate Court may either take such evidence, or direct 
of taking additional t k e £ ourt f rom whose decree the appeal is preferred, or 
any other subordinate Court, to take such evidence and to 
send it when taken to the Appellate Court. 


Mode 

evidence 


Discovery of Evidence.— Original docu- 
ment which * as supposed to be lost, of which 
secondary evidence was given, could be admitted 
in appeal. 32 I.C. 711. When fresh evidence was 
available only long after disposal of suit, it can 
be admitted in appeal. 71 I. C. 453 = 37 C. 1- J* 
491. See contra 53 I. C. 567 Discovery of 
fresh evidence is no ground for admission of it. 
97 I. C. 369= 1927 Lah. 11 (34 I. A. 1 15, F.;. 

EXCLUDED EVIDENCE.-Evidence improperly 
excluded by the trial court, can be admitted in 
appeal. 34 C.L.}. i6o = 26C.W,N. 1022; 27 I. C. 
516. This does not amount to taking additional 
evidence. 52 I. C. 327. Additional evidence can 
be admitted when the omission was due to 
inadvertence or mistake, especially when it con- 
sists of documents, the genuineness of which can- 
not be impeached. 14 P- R. 1916 = 33 I.C. 813. 

SUBSEQUENT EVENTS. — Where pending an 
appeal from a decree in a rent suit, a decree is 
passed in favour of the appellant in a title suit, 
the latter should be admitted in evidence. 64 I. 
C.721. See also 88 1.0.553 = 1925 Pat. 612. 
When subsequent events make the reliefs granted 
inappropriate, additional evidence can be taken. 
48 I. C. 137 = 111 P. W. R. 1918. Public docu- 
ments coming into existence after the filing of 
second appeals may be admitted by the High 
Court. 4 Pat. L.J. 312=50 I.C. 857. Statements 
of witness in proceedings under Lunacy Act 
commenced after dismissal of suit between same 
parties were admitted at appellate stage. 1927 P. 
C. 123 = 101 I. C. 363(27 = 26 L. W. 94 (P.C.). 

WAIVER of OBJECTION.— A party cannot 
object to a portion of evidence admitted on 
appeal and at the same time rely on another 
1922 Nag. 1 19 


was discovered after the filing of the appeal. 9 
I. C. 251 =9 M. L. T. 323 ; 1926 Oudh 74. 

PUBLIC DOCUMENTS.— It is not proper to ad- 
mit a judgment which is not inter partes nor 
conclusive, and is simply an addition of a dis- 
putable point to the already existing evidence. 
50 I.C. 119 = 23 C.W.N. 242. Settlement papers 
cannot be admitted after the first Court’s decision. 
29 I. C. 219. Documents in possession of a 
party cannot be allowed in evidence in second 
appeal. 103 I. C. 215 = 1927 Lah. 574. 

Expert EVIDENCE.— Where in a suit on a 
promissory note the appellate court being unable 
to believe evidence on either side acted upon the 
report of the thumb impression bureau, to whom 
it sent the document, held that the procedure 
was unwarranted by law. 28 I. C. "21. When 
no application was made to the appellate court 
to admit a document excluded by the trial court, 
the appellate court might refuse to consider the 
document. 28 I C. 378 = 28 M. L. J. 115. 

SECOND APPEAL. — High Court in second 
appeal can admit fresh evidence, if necessary, for 
the disposal of the appeal. 52 I. C. 625 =(1919) 
M. W. N. 4 <55. Evidence improperly admitted 
in appeal will not be considered in second appeal. 
40 Cal. 402 = 17 C. W, N. 615 ; 129 P. R. 1916 = 
36 I. C. 382. See also 81 I.C. 999 =31 C.L.J. 261 
= 1925 Cal. 98. Waiver of objection, what 
amounts to. 55 I. C. 2^6. Effect of waiver of 
objection to admit evidence. 36 C. 833 = 13 C. 
W. N. 830 (P. C.). When the judgment of an 
appellate court was delivered in ignorance of the 
judgment of the High Court delivered the prior 
day in a connected suit, the judgment of the 
High Court could not be admitted in second 
appeal, but the proper course would be to apply 


portion. 1922 wag. 119. 
portion. 1922“ f^agY 119. “ 
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36 I. C. 983 ; for an exceptional case, see 11 A. 
L.J 371=21 I. C. 619 = 35 All. 353. 

NEGLIGENCE.— A litigant is not entitled to 
indulgence of being allowed to adduce additional 
evidence if he was negligent in the courts below. 
47 Cal. 662 =47 I. A. 11 =38 M L.J. 424 (P.C,) ; 
56 L C. 983 = 1 Pat. L. T. 70;. Additional 
evidence cannot be allowed when the party had 
deliberately declared in the lower court that he 
has nty evidence. 25 I. C. 587=? 16 M.L.T. 301. 

DISCOVERY OF EVIDENCE— Evidence could 
not be admitted in appeal on the ground that it 


674 = 25 
= 29 C. L. 


decree, is by way of review. 47 Bom. 

Bom. L. R. 310. See also 51 I. C. 652 * 

J* 313 i 52 R C. 625 = (1919) M. W. N. 455. 

0 . 41 , R. 28 . — Documents should ba exhibited. 
38 B. 665. On remand lower appellate court can 
appoint Commissioner to examine witnesses. 1925 
Lah. 39. Lower appellate court calling for 
revised findings on the ground of evidence being 
shut out — Trial Court’s decree set aside— 
Validity of order. 39 M.L.T. 399 = 1927 Mad. 
1065, 
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29. [S. 570.] Where additional evidence is directed or allowed to be taken, the 
Appellate Court shall specify the points to which the evi- 
dence is to be confined, and record on its proceedings the 
ppints so specified. 

Judgment in appeal. 

30. [S. 571.] The Appellate Court, after hearing the parties or their pleaders and 
referring to any part of the proceedings, whether on appeal 
or in the Court from whose decree the appeal is preferred 
to which reference may be considered necessary, shall pro- 
nounce judgment in open Court, either .at once or on some future day of which notice 
shall be given to the parties or their pleaders. 


Points to be defined and re 
corded. 


Judgment w hen and where 
pronounced. 


Contents, date and signature 31. [S. 574.] The judgment of the Appellate Court 

of judgment. shall be in writing and shall state — 


0. 41, R. 30. — Judgment was not pronounced in 
open Court and a party had no notice of the date 
of its pronouncement — Limitation for appeal. 
See 51 I. C 239 = 27 P. k. 1919. 

0. 41, B. 81. SCOPE. — An appellate court 
must conform strictly to the provisions of this 
rule. 31 I. C. 896=9 Bur. L. T. 59 ; 95 I. C. 
925 = 1927 Oudh 95 = r Luck. 458. The provisions 
of this rule are mandatory 9 I.C. 804 ; 21 A.L. 
J. 567 = 1924 A. 100. But see 59 I.C. 673 = 14 
S. L. K. 132. Appellate court need not examine 
trial court’s finding of fact not objected to. 23 
A. L. J. 653=89 I.C. 374 = 1925 All. 585. A suit 
contesting an alienation ought not to be dismissed 
on the ground that it referred to a small plot of 
useless land. 87 P. L. R. 1917 = 42 I. C. 244. 

Contents of judgment.— a judgment in 
appeal must set out the evidence on which it is 
based. 63 I. C. 436. Appealable judgments 
must contain findings on all important points. 
1925 Cal. 316. The matters in dispute between 
the parties must be fully set forth with the find- 
ings in the judgment. 35 I. C. 237 ; 65 I.C. 
479 ; 11 I. C. 915=4 Bur. L. T. 201. Judgment 
must state reasons for decision on all the points 
for determination, and on independent considera- 
tion, and must show that the judge did not- rely 
en-bloc on the reasoning of the trial court. 46 
I.C. 161=20 Bom. L. R. 461; 28 I. C. 354 ; 
1923 Lah. 658. An appellate judgment should 
contain a statement of the case as would show 
that the Court has understood the real issues, 
tried them and considered the evidence. 25 I. C. 
596 = 1 O. L J. 334. All points raised in first 
Court and not abandoned in second Court must 
be considered. 36 Bom. 379 = 14 Bom. L.R. 418 ; 
42 I. C. 838 = 3 P. L. J. 701, In a suit for con- 
firmation of possession and declaration of title, 
the appellate Court’s finding merely that title 
was not proved, is a partial view of the case. 46 
I.C. 328. A cursory judgment, not showing that 
the evidence on record has been fully weighed is 
Habile to be set aside. 27 I. C. 561 =36 P. L. R. 
1915. But see L. R. 3 A, 454. A judgment 
based on an indefinite conclusion “there is much 
force in the contention ” is not in accordance 
with law. 54 I. C. 672 ~ 1 P, L. T. 27. Lower 
appellate Court’s judgment containing no points 
nor decision thereon and no reasons— It is not a 
Valid judgment. A. I. R. 1928 Mad. 16. 

CONTENTS OF AFFIRMING JUDGMENT.— An 
affirming judgment must show that the mind of 
the appellate court has been brought to bear 


sufficiently upon the aspects of the case requiring 
his decision. 49 I.C. 504 = 1919 Pat. 88. Where 
the lower Court’s judgment is well written and 
exhaustive, an appellate Court may simply ex- 
press concurrence, but there should be enough to 
show that the Court of appeal has considered it 
fully and formed its own opinion. 13 I. C. 194 ; 
97 1. C. 760 = 1927 Cal. 323. Full reasons must 
be given when affirming lower Court’s decree. 84 
I. C. 946 = 1925 Lah. 246. Where the judgment 
of the first Court was full, and the appellate 
Court appreciated the main facts but has dis- 
missed the appeal in a short judgment, it is not 
irregular. 1923 C. 113,91 I. C. 478 = 1926 Cal. 
545. A general statement that the records were 
carefully considered, and no reason was found to 
interfere with trial Court’s conclusion is not a 
judgment 46 I. C. 56 = 21 O. C. 309 ; 51 I. C 
46 ; 38 I. C. 509 = 2 P. L.J. 8; 95 I.C. 925. 
Where the judgment stated that the findings of 
the lower Court were accepted but without deal- 
ing with or stating certain objections against the 
findings, held it is not a judgment. 16 I. C. 3C4 
and 382 ; 6 Bur. L. J. 82. 

CONTENTS OF REVERSING JUDGMENT.— Law 
imposes on the Court of appeal an imperative 
duty and obligation of giving an adequate and 
satisfactory judgment when reversing a judgment. 
43 P C. 973. Full reasons for reversing a judg- 
ment should be given. 56 I. C. 816 ; 1926 Nag. 
435* The aggrieved party can demand a consi- 
deration of the points on which the lower Court 
relied, when a judgment is one of reversal. 34 I. 
C. 185. 

CONSIDERATION OF EVIDENCE ON RECORD. 
— It is the duty of the appellate Court to consi* 
der the evidence on record. 5/ I. C. 751. The 
judgment must show that the evidence on record 
and the grounds of appeal have been considered. 
108 P.L.R. 1916=36 I. C. 6 ; 38 I. C. 814 = 1 p. 
L. W. 193. Failure to weigh all evidence before 
the appellate Court, vitiates its judgment. 51 I. 
C. 1 1 ; 17 I. C. 898 = 5 Bur. L.T. 269. Omission 
to consider an important piece of evidence, viti- 
ates the judgment. 49 I.C. 832. Non-mention of 
an obviously important document in judgment of 
an appellate Court is proof that it was not con- 
sidered. 22 O.C. 312=54 I.C. 353. A judge should 
not quote the judgment of another Court as his 
own, but should show his own appreciation of 
the evidence on record giving reasons for his find- 
ings. 37 I. C. 435=3 O. L. J. 620 ; 49 P C. 733. 



THE CIVIL COURT MANUAL. 


£0/41, R; 3$ 


$04 


(a) the points for determination ; 

( b ) the decision thereon ; 

(c) the reasons for the decision ; and 

(, d ) where the decree appealed from is reversed or varied, the relief to which 
the appellant is entitled ; 

and shall at the time that it is pronounced be signed and dated by the Judge or by the 
Judges concurring therein. 

(.Madras] Substitute the following for O. 41, R. 31 

“ 81 . The judgment of the Appellate Court shall be in writing and shall state— (0) the 
points for determination ; U) the decision thereon ; (r) the reasons for the decision ; and ( d ) where 
the decree appealed from is reversed or varied, the relief to which the appellant is entitled ; and 
shall bear the date on which it is pronounced and shall be signed by the Judge or the Judges con- 
cerning therein : Provided that where the presiding Judge is specially empowered by the High Court 
to pronounce his judgment by dictation to a shorthand-writer in open Court, the transcript of the 
judgment so pronounced shall, after such revision as may be deemed necessary, be signed by the 
Judge/’ 


32. [S. 577.] The judgment may be for confirming, varying or reversing the 

What judgment may direct. dtcr ? from "’ hich the a PP eal '» Preferred or if the parties 
to the appeal agree as to the form which the decree in 
appeal shall take, or as to the order to be made in appeal, the Appellate Court may 
pass a decree or make an order accordingly. 


33. The Appellate Court shall have power to pass any decree and make any order 
^ r r- ^ ^ a™ which ought to have been passed or made and to pass or 

Power of Court of Appeal. * , * 

make such further or other decree or order as the case 


Object OF rule.— The object of this rule is, 
speaking generally to enable the appellate Court 
where its decision interferes with, modifies or ex- 
tends the decision of the lower Court to give 
effect to that decision by interfering, if necessary, 
even with the rights and liabilities of those who 
are not in fact appealing from the decision of the 
trial Court. 4 Pat. 37 = AJ.R. 1925 Pat. 285; 

97 I.C. 65 ; 1928 A. 77. Power to set matters 
right. 91 I. C. 519 = 1926 Mad. 631. 

Scope of.— 34 A. 32 ; 24 1. c. 208 , 14 N.L.R. 
56 ; 50 M. 614=52 M. L. J. 612 = 1927 M. 620 ; 
105 I. C. 600 = 1927 Cal. 831 ; 1926 Cal. 1042 = 
96 I.C. 474 ; 97 I.C. 346 = 1927 Mad. 974 ; O9 28 ) 
M. W. N. 74; 192 8 A. 77. 

APPLICABILITY.— It is applicable to all cases 
where an appeal is heard under the Act. 34 A 32; 
40 M. 846 ; 34 M. L. J. 361. Rule applies to all 
classes of suits including a suit for partition. 49 
€.379=691. C. 981. The provision of this rule 
should be cautiously applied and only to cases 
where but for recourse to it the ends of justice 
would be defeated. 89 I. C. 24. See also 34 A. 
32. Court Will not apply, without strong reasons, 
this rule in favour of party who has appealed or 
lodged cross-objections and failed. A. I. R. 1925 
Lah. 2. Appeal from part and by some parties 
only enables the Court to exercise its power under 
this rule. A.I.R. 19*5 Pat. 40. Appellate Court 
can in appeal against portion of decree set aside 
whole decree in absence of cross- appeal or ob- 
jections by respondents due to sufficient reasons. 
85 I. C. 312 = 1925 Mad. 266. 

COURT’S POWER.— The Court may make any 
order to meet ends of justice. 38 C. 721. Even in 
the absence of a respondent an appellate Court 
has the power to vary the decree in his favour 
1O1 I.C. 255 = 1926 Nag. 196 ; 94 I. C. 315 = 1926 
AIL 425* 

POWER OF COURT. — This rule gives the Court 
power to pass a decree in favour of a person who 
Is not a party before it, but was a party in the 


lower court. 12 O.L.J. 571. See also 8 M. L. T. 
377; 8 I.C. 377; 25 I.C. 273; 91 I.C. 583. The Court 
can give decree in favour of all plaintiffs when 
only one of them has appealed. 34 P.L.R. 1912 = 
36 P.W.R. 1912. Appellate Court’s power to pass 
decree in favour of those not made parties to the 
appeal-Adjustment of shares See 20 C.W.N. 872. 
Where a certain defendants were not parties to 
an appeal modification of the decree in their 
favour is not authorised by this rule. 88 I.C. 803. 
The discretion allowed to the Judge by O. 7, 
R. 7 and this rule is wide and covers the grant- 
ing of a declaratory decree in a suit for posses- 
sion where alternative relief is claimed. 85 I. C. 
94 = 1923 Lah. 422. Joint decree for possession — 
Appeal therefrom — Death of one of the plaintiffs 
— Respondent’s legal representatives were not 
brought on record in time— Whether they can 
be brought on record as parties. 90 I C. 986 = 30 
C.W.N. 45 ; 192b Lah. 564 ; 1926 Cal. 335 ; 1927 
P. C. 252 (P. C.). On reversal of decree for 
one relief alternative relief should be granted 
if justice requires it. 1925 Lah. 155. Suit 
against a numbei of co-sharers — Decree 
against one only— Appeal by the defendant— If 
decree can be passed against all. See 23 A.L.J. 
501 = 47 A. 597; 52 M.L.J. 135 = 1927 Mad. 349 ; 
48 A. 551=24 A L. J. 586=94 I. C. 347; 
6 R. 29 = 27 L. W. 1=54 M. L. J. 88 = 
107 I.C. 237. Where a decree is confirmed on 
appeal any order to amend the decree so as 
to make it agree with the judgment should 
be passed by the appellate Court. Omission on 
the part of party to file a memo, of objections 
praying for the amendment of the decree when 
appellate Court has cognizance of the case, will 
not have the effect of taking away the parties, 
inherent right to have a decree in accordance with 
the judgment passed in his favour. 1925 Mad. 
735 “ 49 M.L.J. 385. See also 22 L. W. 376 = 48 
M.L.J. 577. Plaintiff’s claim decreed in part 
only— Appeal by defendant only— Plaintiff’s suit 
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may require, and this power may be exercised by the Court notwithstanding that the 
appeal js as to part only of the decree and may be exercised in favour of all or any of 
the respondents or parties, although such respondents or parties may not have filed 
any appeal or objection : 

[Provided that the Appellate Court shall not make any order under section 35 -A 
in pursuance of any objection on which the Court from whose decree the appeal is 
preferred has omitted or refused to make such order.] 1 


Illustration. 

A claims a sum of money as due to him from X or Y and in a suit against both obtains a 
decree against X. X appeals and A and V are respondents. The Appellate Court decides in favour 
of X. It has power to pass a decree against Y. 


34. [S. 576 ] Where the appeal is heard by more Judges than one, any Judge 

dissenting from the judgment of the Court shall state in 
Dissent to be recorde . writing the decision or order which he thinks should be 
passed on the appeal, and he may state his reasons for the same. 


Decree in appeal . 

35. [S. 579.] ( 1 ) The decree of the Appellate Court 
Date and contents of decree, shall bear date the day on which the judgment was pro- 
nounced. 

(2) The decree shall contain the number of the appeal, the names and descrip- 
tions of the appellant and respondent, and clear specification of the relief granted or 
other adjudication made. 

(3) The decree shall also state the amount of costs incurred, in the appeal, and 
by whom, or out of what property, and in what proportions such costs and the costs in 
the suit are to be paid. 

(4) The decree shall be signed and dated by the Judge or Judges who passed 
it : 

Provided that where there are more Judges than one and there is a difference 
judge dissenting from judg- of opinion among them, it shall not be necessary for 

ment need not sign decree. any Judge dissenting from the judgment of the Court to 

sign the decree. 

[Lahore] Add the following as a proviso to O. 41, R. 35 (4) : — 

“ Provided also in the case of the High Court, that in the absence of a Judge who passed a 
decree, or one or more of the Judges who passed a decree, either the Registrar or the Deputy Registrar 
of the Court shall sign the decree on behalf of such absent Judge or Judges, but that neither the 
Registrar nor the Deputy Registrar shall sign such decree on behalf of a Judge who dissented from 
the judgment of the Court.” 

36. [S. 580 ] Certified copies of the judgment and 

Copies of judgment and £ tJie d ecree j n appeal shall be furnished to the parties 
decree to be furnished to A ^ , F , 7 

parties . on application to the Appellate Court and at their 

expense. 

37. [S. 581.] A copy of the judgment and of the decree, certified by the Appel- 

late Court or such officer as it appoints in this behalf. 
Certified copy of decree to s j^ jj j, e sent t0 th e Court which passed the decree 

appealed from. appealed from and shall be filed with the original proceed- 

ings in the suit, and an entry of the judgment of the 
Appellate Court shall be made in the register of civil suits. 

[Allahabad and Oudh] Add the following rule to O. 41 : — 

“ 38 . (1) An address for service filed under Order 7, Rule 19, or Order 8 Rule n, or subse- 

quently altered under Order 7, Rule 24 (in Oudh read 26 for 24) or Order 8, Rule 12, shall hold 
good during all appellate proceedings arising out of the original suit or petition. 


dismissed m toto — Appeal by plaintiff for whole 49 A. 224 = 1927 All. 453=97 l.C. 65 (34 A. 
claim sustainable. 4 R. 110 = 1926 Rang. 172. 32, F.) ; 1927 Bom. 128 = 28 Bom. L. R. 627. 

See also 49 M. 435=94 I.C. 767=51 M. L. J. 570 0 . 41 , B. 88* — 1 This Proviso was added by 

(P. C.). Appellate Court can give relief to Act IX of 1922, S. 4. 
respondent although no cross-objections filed. 

64 
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(a) Every memorandum of appeal shall state the addresses for service given by the 
opposite parties in the Court below, and notices and processes shall issue from the appellate Court to 

such add ^ e ^* tt j es 2l a3 24 0 f Order 7 shall apply so far as may be, to appellate proceed- 
ings.” 

[Madras] Order XLI-A. 

Appeals to the High Court from original decrees of subordinate Courts, 

1. The rules contained in O. 41 shall apply to appeals in the High Court of Judicature at 
Madras with the modifications contained in this order. 

2 . (1) The memorandum of appeal shall be accompanied by the prescribed fees for service 
of notice of appeal and receipt of the accountant of the Court for the sum prescribed by the rules of 

C ° Urt * (2) Notwithstanding anything contained in Rule 22 of Order 41 the period prescribed for 
entry of appearance by the respondent and filing by him of Memorandum of Cross-Objections, if any, 
shall unless otherwise ordered, be thirty days from the service of notice upon him. 

’ 3 ( , ) jf the respondent intend? to appearand defend the appeal he shall, within the period 
specified in the notice of appeal, enter an appearance by filing in Court a memorandum of appear- 

AnCC (2) If a respondent fails to enter an appearance within the time and in the manner provided 
bv the sub-rule above, he shall not be allowed to translate or print any part of the record . 

y Provided that a respondent may apply by petition for further time, and the Court may there- 
upon make such order as it thinks fit. The application shall be supported by evidence to be given 
on affidavit as to the reason for the applicant’s default, and notice thereof shall be given to the 
appellant and all parties who have entered an appearance. Unless otherwise ordered the applicant 
shall pay the costs of all parties appearing upon the application. 

4. (1) The memorandum of appeal and memorandum of appearance shall state an address 
for service within the city of Madras at which service of any notice, order or process may be made 
on the party filing such memorandum. 

(2) If a party appears in person, the address for service may be within the local limits of the 
Jurisdiction of the Court from whose decree the appeal is preferred : Provided that if such party 
subsequently appears by a pleader he shall state in the Vakalat an address for service within the 
citv of Madras, and shall give notice thereof to each party who has appeared. 

J (3) If a party appears by a pleader, his address for service shall be that of his pleader, and 
all notice* to the party shall be served on his pleader at that address. 

5 . The Court may direct that service of a notice of appeal or other notice or process shall 
be made by sending the same in a registered cover prepaid for acknowledgment and addresse* to the 
address for service of the partv to be served which has been filed by him in the lower Court : 
Provided that, after a party has given notice of an address for service in accordance with Rule 4* 
service of any notice or process shall be made at such address. 

6. All notices and process, other than a notice of appeal, shall be sufficiently served left 

by a party or his pleader, or by a person employed by the pleader, or by an officer of the Court, 

between the hours of 11 a.m. and 5 p.m. at the address for service of the party to b§ served. 

7 . Notices which may be served by a party or his pleader under Rule 6, or which are sent 

from the office of the Registrar may, unless the Court otherwise directs, be sent by registered post, 

and the time at which the notice so posted would be delivered in the ordinary course of post shall be 
considered as the time of service thereof and the posting thereof shall be a sufficient service. 

8 If there are several respondents, and all do not appear by the same pleader, they 
shall give notice of appearance to such of the other respondents as appear separately. 

9. A list of all cases in which notice is to be issued to the respondent shall be affixed to the 
Court notice-board after the case has been registered. 

10. (1) If upon a case being called on for hearing by the Court, it appears that the record 
has not been translated and printed in accordance with the rules of Court, the Court may hear the 
appeal or dismiss it, or may adjourn the hearing and direct the party in default to pay costs, or 

may make such orders as it thinks fit. , - - 

(2) If the Court proceeds to hear the appeal, it may refuse to read or refer to any part of 

the record which is not included in the printed papers* 

11 When costs are awarded, unless the Court otherwise orders, the costs of a party 
appearing upon any application before the Registrar or the Court shall be Rs. 15 and the costs of 
appearing when the appeal is in the daily cause-list for final hearing and is adjourned shall be Rs. 30. 
At the request of any party the Registrar shall cause the order to be drawn up and the said costs to 
be inserted therein. 

Memorandum of Objection*. 

12 (1) If the acknowledgment mentioned in Rule 22 (3) of O. 41 is not filed, the respott- 
<i«nt shall together with the memorandum of objections file so many copies thereof as there are 

parties ^/escribed fees for service shall be presented together with the memorandum to the 

Registrar. ^ p arty or t ^ e pleader <?f any party to whom a memorandum of objections has been 
tendered has refused or neglected for three days from the date of tender to give the acknowledgment 
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mentioned in Rule 22 (3) of O. 41, the respondent may file an affidavit stating the facts and the 
Registrar may dispense with the service of the copies mentioned in Rule 12 (1). 

14 . Rule 31 of O. 41 shall not apply to the High Court. If judgment is given orally a 
shorthand note thereof shall be taken by an officer of the Court and transcript made by him shall be 
signed or initialled by the Judge or Judges concurring therein after making such corrections as may 
be considered necessary. 

Order XLI-B. 

1 . The rules of Order 41 -A shall apply, so far as may be, to appeals to the High Court of 
Madras under clause 15 of the Letters Patent of the said Court • 

Provided that it shall not be necessary to file copies of the judgment and decree appealed 

from. 

2 . Notice of the appeal shall be given in manner prescribed byO. 41-A, Rule 6, or if the 
party to be served has appeared in person, in manner prescribed by Rule 5 of the said order. 


ORDER XLII. 

Appeals from Appellate Decrees. 


Procedure. 

[Madras] 


1 . [S. 587 .] The rules of Order 41 shall apply, so 
far as may be, to appeals from appellate decrees. 

Substitute the following for the existing Order 42 : — 


Appeals from Appellate Decrees. 

1 . The rules of O. XLI and O. XLI-A shall apply so far as may be, to appeals to the High 
Court of Judicature at Madias from appellate decrees with the modifications contained in- this 
order. 

2 . (i)The memorandum of appeal shall be Printed or typewritten and shall be accom- 
panied by the- following papers : — 

A copy thereof ; one certified copy and one plain printed or typewritten copy of the decrees 
of Court of first instance and of the appellate Court ; four printed copies of each of the judgments 

of the said Courts, one copy of each judgment being a certified copy ; and the receipt of the 

accountant of the Court for the sum prescribed by the rules of Court. 

(2) If any ground of appeal is based upon the construction of a document, a printed or type- 
written copy of such document shall be presented with the memorandum of appeal : Provided that 
if such document is not in the English language and the appellant appears by a pleader, an English 
translation of the document certified by the pleader, to be a correct translation shall be presented. 

(3) If the appellant fails to comply with this rule, the appeal may be dismissed. 

[Allahabad] Revised Rule 1 in O. 42 : — 

1 . The rules of Order 41 shall apply, so far as may be, to appeals from appellate decrees, 
Proced re subject to the following provision “ Every memorandum of 

oeeuu>fc. appeal from an appellate decree shall be accompanied by a copy of 

the decree appealed from and also (unless the Court sees fit to dispense with either or both) by 
copies of the judgment on which the said decree is founded, and of the judgment of the Court of first 
instance.” 


[Lahore] Add the following as rule 2 : — 

‘‘ 2 . In addition to the copies specified in Order 41, Rule 1, the memorandum of appeal 
shall be accompanied by a copy of the Court of first instance.” 


ORDER XLIII. 

Appeals from Orders. 

Appeals from Orders. 588 3 An a PP« al sha11 Iie fr °m the following 

orders under the provisions of section 104, namely ; — 


(a) an order under rule 10 of Order VII returning a plaint to be presented to 
the proper Court ; 


0 . 42 , R. 1 . — Where the High Court in second 
appeal transposes parties from the category of 
appellant to that of respondent no question of 
limitation for presenting the appeal arises. 24 
L. W. 826=99 I.C. 687=52 M. L. J. 33 = 1927 
Mad. 204. Under O. 42, R. 1, C. P. C., every 
second appeal must be accompanied by a copy of 
the decree of the lower appellate Court. 100 
I.C. 810. Failure to file copy of first Coart judg- 
ment along with memorandum of second appeal 
is fatal. But the delay in filing copies of trial 
court judgment because copies were supplied only 
late should be excused under S. 5 of Lim. Act. 
7 Lah. 44 7 * 1926 Lah, 458 ; 97 J. C. 773 68 *9*6 
Lah, 626; 105 I.C- 689 (ij. Where fch* trial Court 


gave a preliminary judgment on the legal issues 
and the final judgment subsequently it is enough 
if the copy of the final judgment was filed in 
second appeal. 103 I. C. 73 = 1927 Lah. 640. 

0 . 43 , E. 1 . — Orders appealable under Q. 43, 
R. 1 are not decrees, though coming under S. 47 
or the definition of decree in S. 2. 17 I. C. 884=8 
N. L. R. 177. Appeal — Formalities of — Revenue 
Court. 34 I. C. 706 = 3 O. L. J. 209. Decree for 
specific performance — Power of Courts to extend 
time — Order extending time whether appealable. 
6 Bur. L. J. 216. 

Cl. (a). — An order of appellate Court return* 
ing a plaint for want of jurisdiction in the Court 
in which the suit is brpught is appeal able* 19 
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(b) an order under rule io of Order VIII pronouncing judgment against a 

party ; 

(c) an order under rule 9 of Order IX rejecting an application (in a case open, 
to appeal) for an order to set aside the dismissal of a suit ; 

(d) an order under rule 13 of Order IX rejecting an application (in a case 
open to appeal) for an order to set aside a decree passed ex parte ; 

(e) an order under rule 4 of Order X pronouncing judgment against a party ; 
(/) an order under rule 21 of Order XI ; 

(g) an order under rule 10 of Order XVI for the attachment of property ; 

( h ) an order under rule 20 of Order XVI pronouncing judgment against a party ; 
(0 an order under rule 34 of Order XXI on an objection to the draft of a 

document or of an endorsement ; 

O') an order under rule 72 or rule 92 of Order XXI setting aside or refusing to 
set aside a sale ; 


A. L. J. 305=62 I. C. 399. See also 12 A. L. J, 
21 =36 All. 58 ; 52 I. C. 801=46 Cal. 738. 
No appeal lies against the order of an appellate 
Court returning a memo, of appeal to be pre- 
sented to the proper Court. 16 A. L. J. 630 = 40 
All. 659. But see also 56 I. C. 865 = 2 Lah. L. 
J. 366. Nor against an appellate order confirm- 
ing the order of the trial Court returning a plaint 
for presentation to the proper Couit. 46 1.0,99 
= 16 A.L.J. 535 ; 27 Bom. L.R. 635 = 1925 Bom. 
43c. The fact that in the exercise of his juris- 
diction, the Judge commits an error does not 
give any right of revision of the order. 46 I. C. 
99. 

The word “plaint” in R. 1 («i) does not in- 
clude a memo, of appeal. 56 I.C. 865=2 Lah. 
L.J. 366. Plaintiff does not lose his right to 
appeal against order of a Munsiff returning the 
plaint, by electing to file the plaint in the Court 
to which he is directed. 34 M. L.J. 397 = 41 
Mad. 721 ; 53 I.C. 1001=23 C.W.N. 942. An 
order rejecting a plaint under O. 7, R. 1 1 is not 
appealable when such order is based on a ques- 
tion of valuation pure and simple. 49 I.C. 442 = 

4 P.L.J. 57- 

Cl, (c). Cases where appeal lies.— A p- 
peal lies from order of dismissal of application 
under O. 9. R. 9 on ground of previous dismissal 
under O. 17, R. 3- 4 P.L.T. 46 = 73 I.C. 373 = 1923 
P. 223. See also 20 C.W.N 1203; 20 C.W.N. 594 
=x43 C. 857. An appeal lies against an order of 
dismissal of an application for restoration of the 
application dismissed in default. 19 N. L. R. 119 
**75 I.C. 589. A dismissal of suit for default is 
under O. 9 , R. 8 and the dismissal of applica- 
tion for restoration is appealable under O. 43, 
R. 1 (*)• 57 I- C. 245. Where an application 

for restoration is returned for presentation to 
proper Court owing to want of jurisdiction, the 
order is one rejecting the application and is 
appealable. 16 I.C. 34 = 10 A.L.J. 41. An order 
setting aside an ex Parte decree passed in a 
resumption suit, although not appealable under 
O. 43, R. 1 of the C. P. C. is however appealable 
in view of the provisions of the Oudb Rent Act. 
3 O. L. J. 229 = 34 I. C. 702. 

CASES where no appeal LIES. — Where the 
Court dismissed an application for execution for 
want of 'prosecution and subsequently refused 
to restore the application there is no appeal 
from the order refusing to restore the applica- 
tibn. 45 A. 148=21 A. L. J. 135 j 100 I.C. 343 
*,45 Ci L. J. 60 ; 31 C. 207. An order of the 


appellate Court setting aside the order of the first 
Court dismissing the suit for default of appear- 
ance of parties is not appealable. 11 A. L. J. 
615 = 35 All. 427. Application to set aside dis- 
missal for default — Dismissal of that application 
for default— No appeal lies. 36 C. L. J. 1.S4 = 1922 
C. 57 2 ! 43 I* C. 54 = 2 P. L. J. 720. No appeal 
lies from an order rejecting an application to 
restore a suit dismissed for default of both 
parties. 19 I. C. 97 =9 N. L. R. 33. No appeal 
lies against an order dismissing for default an 
application under O. 21, R. 90, C. P, C. 07 I. C 
704=45 C. L. J. 557. 

Cl. (d). — Order granting an application under 

0. 9, R. 13 of the C.P.C. is not appealable. 52 

1. C. 901 = 17 A.L.J. 1052 ; 14 A.L.J. 332 =38 A. 

297. No appeal lies from an order purporting 
to be made under O. 9, R. 13 dismissing an 
application for restoration of an application 
to set aside an t x parte decree. 49 I. C. 
745 ; 48 All. 175 = A. I. R. 1925 All. 6io. But 
see 6 Pat. 474 = 101 I. C. 753 = 1927 Pat. 240. 
An order dismissing for default an application 
to set aside an ex parte decree is appealable. 30 
I* C. 798 ; 3° I.C. 4S~ 21 C.L.J. 628 The words 
“rejecting an application” signify an immediate 
rejection and not a conditional or prospective 
rejection. 6 L.W. 757 =43 I. C. 1. No appear 
lies against an order refusing to set aside a dis- 
missal of a suit under O. 9, R. 4. 43 I. c. 374 

= 27 C.L.J. 1 1 7. No appeal lies against an 
order rejecting an application under O. 9, R. 9 
for revival of an application for reversal of a 
sale, which had been dismissed for default of 
appearance of the judgment-debtor. 27 I.C. 492 
= 19 C.W.N. 25. Order dismissing application 
to set aside ex parte decree because the condi- 
tions which were lawfully imposed on the defen- 
dants were not complied with — Appeal lies. 1927 
Bom. 1 =28 Bom. L. R. 1246; 51 Bom. 67 = 96 I.C. 
321. But see 28 Bom. L. R. 578=50 Bom. 326. 

Cl. (j). — An order refusing leave to a decree- 
holder to bid under O. 21, R. 72 is not appeal- 
able. 38 C. 717 = 15 C. W. N. 862 fP. C.). Tf an 
order is itself appealable, an appeal will lie from 
that part of the order which relates to costs. 44. 
All. 209*= 20 A. L J. 11 [8 C. 91 ; 12 Cal. 271 ; 
16 B. 241 (Ref.)]. An appeal lies against an 
order on an application under O. 21, R. 90 to set 
aside a sale, which is dismissed for default. 38 I. 
C. 598 **25 C. L. J. 163 ; 104 I. C. 759. But no' 
appeal lies against an order under S, 90 dismissing 
an application to set aside the dismissal. (Ibid.)\ 
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( k ) an order under rule 9 of Order XXII refusing to set aside the abatement or 
dismissal of a suit ; 

(/) an order under rule io of Order XXII giving or refusing to give leave ; 

(m) an order under rule 3 of Order XXIII recording or refusing to record an 
agreement, compromise or satisfaction ; 

(n) an order under rule 2 of Order XXV rejecting an application (in a case open 
to appeal) for an order to set aside the dismissal of a suit ; 

(o) an order under rule 3 or rule 8 of Order XXXIV refusing to extend the 
time for the payment of mortgage-money ; 

( p ) orders in interpleader- suits under rule 3, rule 4 or rule 6 of Order XXXV ; 

( q ) an order under rule 2, rule 3 or rule 6 of Order XXXVIII ; 

(r) an order under rule 1, rule 2, rule 4 or rule 10 of Order XXXIX ; 

(s) an order under rule 1 or rule 4 of Order XL ; 


But see 38 I. C. 63. An auction-purchaser can 
appeal against an order setting aside the sale on 
the ground of irregularity even if the decree-holder 
has compromised his claim with the judgment-deb- 
tor. 13 C.L.J. 535 = 15 C.W.N. 685. As to second 
appeal, see 3 Lah. L. J. 463. There is no second 
appeal against an order setting aside a sale on 
the ground of fraud under O. 21, R. 92. 168 P. 

R. 1919 = 54 I.C. 941. An appeal lies against an 
order passed by an executing Court refusing to 
receive the amount of decree and costs from a 
mortgagee under O. 21, R. 89. 12 I.C. 733 = 178 
P. W. R. 191 1. An appeal lies for order in execu- 
tion of small cause decree transferred to the ori- 
ginal side for execution. 10 L. W. 556 = (1920) 
M. W. N. 151 =53 I. C. 958. An appeal lies 
from an order refusing to set aside a sale under 

0. 21, R. 89 whether the purchaser is the decree- 
holder or stranger. (8 I. C. 855, F.) ; 14 I. C. 
326=(i9i2) M. W. N. 756. 

Cl. (k). — When no application to bring the 
representatives of a deceased plaintiff is made 
within time the suit abates ; and an application 
for substitution made afterwards ought necessari- 
ly to be considered on an application under O. 22, 
R. 9 (2), C. P. C., to set aside the abatement. 74 

1. C. 17 = 1924 Lah. 424. No appeal lies if there 
has been no application to set aside an abate- 
ment. An order of abatement cannot be inter- 
fered with in revision if a person fails to set it 
aside. 95 P.R. 1911 —13 I.C. 963. No appeal lies 
from an order adding legal representative. 39 
M. 488 = 28 M. L. J. 491. An order under O. 22, 
R. 3 is not open to appeal. 73 I. C. 230 = 1924 
Oudh 1 14 ; 44I. C. 145. Refusal to set aside 
abatement of appeal —Appealable. 1925 P. 
162 =85 I C. 1010. 

Cl. (m). — The remedy of a party dissatisfied 
with the order of a Court refusing to record 
a petition of compromise is to appeal from the 
order so refusing, not from the judgment given by 
the Court on the merits. 42 I. C. 192 ; 104 I. C. 
561. Order refusing to record compromise on the 
ground of its invalidity is appealable. 103 I. C. 
80 = 1927 Lah. 546(2). A consent decree passed 
without order for recording a compromise is liable 
to be set aside on appeal notwithstanding the bar 
under S. 96 (3). 33 I. C. 769=43 C. 85. Order 

holding no compromise has been proved is not 
appealable. 73 I. C. 177 = 1924 Lah. 248. 

CL (q). — When an application for attachment 
before judgment is dismissed by the Court of first 
instance after hearing the defendants, no appeal 
lies against that order. 33 I. C. 689 = 23 C. L. J. 
J92. Application for attachment before judg- 


ment— Court ordering application closed on res- 
pondent undertaking not to alienate properties — 
Order is one under O. 38, R. 6 — Appealability 
from the order. (1928) M.W.N. 125. An order 
under R. 5 of O. 38 is not appealable while an 
order under R. 6 is appealable. Where the court 
passed an unconditional order of attachment 
before judgment purporting to act under R. 5 of 
O. 38 the order is appealable. 107 I. C. 276 (i) 
(Lah). 

Cl. (r). — An appeal lies from an order grant- 
ing as well as from an order refusing to grant 
an injunction under O. 30, R. 1. 11 A. L. J. 613 

= 35 A. 425. An order lor the issue of an injunc- 
tion subject to a condition is appealable, but 
there is only one appeal against it. 66 I. C 509 = 
1922 All. 441. An order of Court refusing to 
attach property for disobedience of an interim 
injunction is open to appeal. (27 1. C. 131, F..> ; 
66 I. C. 9=1922 Lah. 347. The appellate Court 
has jurisdiction to pass an order of imprisonment 
in appeal. 27 I. C. 13 1. Disobedience of an in- 
junction order is an act independent of the suit 
and calls for a separate punishment. 27 I. C. 1 31. 

Cl. (s). — An order for the appointment of a 
receiver without actually appointing any one to 
that office is not appealable. 18 A. L. J. 212 = 
44 A. 227 (4c M. 18, Diss. ; 13 A. L. J. 79 ; 13 
C. L. J. 157 ; 1 7 Bom. L. R. 510, F.). Order 
appointing receiver provisionally if open to 
appeal. 27 I.C. 646 = 13 A.L.J. 79. Order decla- 
ring that receiver should be appointed is open to 
appeal. 69 I C. 929 = 1 P. 625 =4 P. L. T. 210. An 
order removing a receiver is one falling under 
O. 40, R. 1 (a) and is appealable. 92 I. C. 940 = 53 
Cal. 319 = 1926 Cal. 593. An order refusing to 
appoint a receiver is an order under O. 40 and is 
appealable. 1926 Cal. 1006 = 95 I.C. 632. An inter- 
locutory order for the appointment of a leceiver in 
the terms “ the property in suit will be better 
managed if a receiver is appointed ” is not 
appealable. It is only the final order that is 
appealable. 9 I. C. 582 = 13 C. L. J. 157. Order 
appointing receiver subject to security being fur- 
nished — Security not furnished— Appeal does not 
lie till security is furnished and appointment final- 
ly approved 100 I. C. 140 = 1927 Cal. 253. But 
see also ,40 Mad. 18. An order merely directing 
that a proper person should be appointed as a 
receiver is not appealable. (9 I.C. 582, F.); 29 I. 
C. 504 = 17 Bom. L. R. 510. Orders of Court in 
passing receiver’s accounts are not appealable. 
12 I. C. 780 = 14 C. L. J. 445. See also 69 I. C. 
203?= 43 M. L. J, 707. An order of Court direct- 
ing receiver appointed in the suit to pay money 
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(0 an order o i refusal under rule 19 of Order XL! to re-admit, or under rule 21 
of Order XLI to re-hear, an appeal ; 

( u ) an order under rule 23 of Order XLI remanding a case, where an appeal 
would lie from the decree of the appellate Court ; 

[Allahabad and Oudh] Read ( u ) any order remanding a case where an appeal would lie from 
the decree of the appellate Court. 


to a person pending disposal of the suit is appeal- 
able. 14 I. C. 277 = 1 1 M. L. T. 383. Receiver 
ordered to pay damages — No appeal lies from 
such order. 92 I. C. 631 = 1925 Rang. 266. Order 
granting leave 10 sue a receiver is not appeal- 
able. 22 Bom. L. R. 1126 = 45 Bom. 99. Dispos- 
session by receiver of a third party — Appeal lies. 
16 L. W. 833=69 I. C. 393. Where a receiver 
is appointed in execution of a mortgage decree 
overruling the objections of a third party, the 
latter has no right of appeal but he can prefer a 
revision to the High Court. 4 P. L. W. 414 = 45 
1.0.177 = 1918 Pat. 138. An order construing 
an order of appointment does not fall under either 
R. 1 or R. 4 of O. 40 and is not appealable. 5 
P. L. J. 97 = 1920 Pat. 121 

Cl. (t). — An appeal does not lie against order 
refusing to restore application to set aside an 
appellate decree dismissed for default. But where 
there has been a serious miscariiage of justice, 
revision lies. 40 I C. 336. An appeal lies 
to the High Court from an order refusing 
to re-hear an appeal dismissed for default. 
28 C. L. J. 155=45 Cal. 638. “Suit” 
includes the appellate stage and also in- 
cludes the execution proceedings and an appli- 
cation to re hear an appeal heard ex parte is an 
application in the suit. 19 C. L. J 310 = 19 C. 
W. N. 359. An order of the lower appellate 
Court rejecting an application for review of an 
appeal dismissed for default and a memo, of 
cross-objections allowed ex parte , is not appeal- 
able 53 I. C. 333. An order rejecting an appeal 
for failure to furnish security for costs is not 
appealable. (18 A. 101 and 13 O. C. 5, Ref.) ; 9 
I. C. 748 = 14 O. C. 40. 

01. Vu). GENERAL. — When an appeal is re- 
manded without any provision of law being stated 
the presumption is that the order is made under 
O. 41* R. 23. 20 A. L. J. 321 =44 A. 492 ; 87 I.C. 
575~ I 92S Cal. 1157. The power of remand 
should be exercised with very great caution. 
3 P. L. J. 253 = 43 I.C. 959 ; 12 L. W. 667 = 39 
M. L. J. 536. An appeal under R. 1 is one from 
the order granting an application for review and 
not one from the final decree in the suit. 3 Lab. 
L. J. 100 = 60 I. C. 259. 

CASES WHERE appeal LIES.— An appeal to 
the Chief Court against the order of remand is 
competent under O. 43, R. 1 (u) if it involves 
point of law. 8 P. R. 1915=28 I. C. 441* An 
appeal lies from an order of remand in a case 
where if the appellate Court which passed that 
order, had passed instead a decree reversing that 
of the lower Court, an appeal would lie from 
such decree. 23 I. C. 817=85 P.R, 1914; 3 Lah. 
218 = 4 Lah. L. J. 359 = 1922 Lah. 178 (F. B.) ; 
2 Lah. L. J. 587. Where a question affecting 
the final result of the case has been decided 
against a party and the suit is remanded, the 
order of remand is appealable. 20 I. C. 788 = 279 
P. L. R. 1913. An order of remand passed initi- 
ally under O. 41, R. 23 but by a clerical mistake 


purporting to be under O. 41, R. 25 is appealable. 

9 I- C. 431. 

CASES WHERE NO APPEAL LIES No appeal 

lies against an order passed by an appellate 
Court remanding a case otherwise than under 
O. 41, R. 23. 31 C. L. J. 357 = 23 C. W. N. 1049. 
See also 59 I. C. 909 ; 6 P. 381 ; 31 C. W. N. 
878 ; 1925 Rang. 320 ; 25 L. W. 198 = 100 I. C. 
135 = 1927 Mad. 335 =52 M. L. J. 90 ; to3 I. C. 
670 ; 6 Pat. 160. There is no appeal against 
an order of remand passed by a special Judge 
under the povisions of the Bengal Tenancy Act. 
72 I. C. 1013 = 37 C. I.. J. 314. There is no 
appeal for an order of remand under the inherent 
powers of an appellate court, and not falling under 

0. 41 , R. 23, and under O. 43, R- 1 (0). 31 M. L. 
T. 182 (H. C. ) =69 I. C. 826 = 16 L. W. 515 ; 97 

1. C. 105 = 1926 P. 457. Remand for fresh trial 

with the addition of a necessary party — No 
appeal lies against the order. 3 Rang. 490. O. 41, 
R. 23, C. P. C., does not contemplate a case 
decided upon the whole evidence and upon all the 
issues which were raised. 55 I. C. 484 = 1 Pat. 
L. T. 500. Where the appellate Court decides 
the main point in a case and remands the case 
for disposal of remaining issues, the order is not 
appealable. 60 I. C. 609 (44 C. 929, F.). A 
general order of remand by the lower appellate 
Court on the ground of mishandling of the trial 
in the First Court is not appealable. 63 I. C. 
858 ; 1927 Mad. 385. An appellate Court has 
inherent power under S. 15 1 to remand a case for 
re-trial. No appeal lies against such an order. 
3 P. L. J. 253 = 43 I- C. 959 ; 39 M. L. J. 536 = 
12 L. W. 667. See also 44 A. 176 = 19 A. L. J. 
971 ; 25 L. W. 198=52 M. L J, 90. An order 
of remand made on an appeal from an order 
setting aside or refusing to set aside an execution 
sale is final under section 104 and no appeal lies 
therefrom. 50 I. C. 610 = 29 P. L. R. 1919. 
Findings of fact cannot be disturbed in an appeal 
against an order remanding a case under O. 41, 
R. 23. 48 I. C. 379 = Joq P. R. 1918, 

SECOND Appeal. — Where there is no second 
appeal from the decree of the appellate Court, 
there is also no second appeal from the order of 
remand. 19 A. L. J. 72=43 All. 403. There is 
no second appeal in a suit of a small cause nature 
of the value below Rs. 500 and an order of 
remand in 9uch a suit is not open to appeal. 
18 A. L, J. 167=42 A. 200; 21 I.C. 638 = 11 
A. L. J. 599- 

PRACTICE AND PROCEDURE.— On an appeal 
from an order of remand, the High Court is 
bound by the finding of fact of the lower appel' 
late Court. (20 All. 42. ref.); 65 I. C. 376=8 O. 
L. J. 624 ; 2 Lah. 25 =59 I. C. 7*5 *=31 P. W. R. 
1921. 

COURT- FEE.— *An appeal against the order of 
remand by the lower appellate Court not made 
under 0 . 41 , R. 23 is a second appeal and ad valo- 
rem Court-fee should be paid thereon, 50 I.C. 367. 
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(v) an order made by any Court other than a High Court refusing the grant 
of a certificate under rule 6 of Order XLV ; 

( w ) an order under rule 4 of Order XLVII granting an application for review. 

2 . [S. 590.] The rules of Order XLI shall apply. 

Procedure. so £ af as may ^e, to a p pea l s f r0 m orders. 

[Madras] In O. XLIII, substitute the following for R. 2 : — 

“2. The rules of O. XLI and of O. XLI-A shall apply, so far as may be, to appeals from the 
orders specified in Rule 1 and other orders of any Civil Court from which an appeal to the High 
Court is allowed under any provision of law : 

Provided that in the case of appeals against interlocutory orders made prior to decree, the 
Court which passed the order appealed from shall not send the records of the case unless an order 
has been made for stay of further proceedings in that Court.” 

Add the following as R. 3 of O. XLIII : — 

“ 3. A memorandum of appeal from an appellate order shall be accompanied by a printed or 
typed copy of the memorandum or application and of any papers filed therewith.” 

[Allahabad and Ondh] Add the following as R. 3 of O. XLIII : — 

“3. In every appeal under rule I, in every miscellaneous case, and in every suit dismissed for 
default, a formal order shall be drawn up stating clearly the determination of the appeal or case, the 
costa incurred, and the parties, if any, by whom such costs are to be paid.” 

[Bombay] Clause ( w ) of rule 1 of Order XLIII shall be deleted. 

ORDER XLIV. 


Pauper Appeals. 


1. [S. 592.] Any person entitled to prefer an appeal, who is unable to pay the 

fee required for the memorandum of appeal, may present 
^\Vho may appeal as pau- an a ppij ca ti on accompanied by a memorandum of appeal, 
per ‘ and may be allowed to appeal as a pauper, subject, in all 

matters, including the presentation of such application, to the provisions relating to 
suits by paupers, in so far as those provisions are applicable : 


Cl. (w).— Clause 'juo) of O. 43 (0 has to be 
read along with O. 47, R. 7. 8 Lah. 617-1927 
Lah. 435 (2). Appeal lies from order granting 
review. 41 I.C. 886 = 13 A.L.J. 505 ; 66 I. C. 909 
= 25 C.W.N. 884 ; 52 I.C. 29-30 C.L.J. 250; 47 
I.C. 850. See also 9 I.C. 238 — 250 P.W.R 1911; 
94 I. C. 591 — 1926 B. 121. A right of appeal 
against an order granting a review is restricted in 
its scope by O. 47, R. 7. 45 Cal. 60 = 2 1 C. W. N. 
1076 ; 25 I.C 903 = 41 Cal. 746 ; 22 I.C. 773 ; 49 
I.C. 57; 31 M.L.J. 827 = 38 I.C. 373 ; 37 I C. 229 
= 21 M.L.T. 297 ; 24 M.L.J 93 = 18 I.C. 549 ; 42 
A. 626 = 18 A.L.J. 838 ; 47 A. 88 1 . An appeal 
against a decree passed on an application for 
review of judgment is appealable on the ground 
that the Court which admitted the application for 
review had no jurisdiction to do so. 11 LC- 343 = 
14 O. C. 108. There can be no appeal against 
an order granting a review merely for sufficient 
grounds. 35 I.C. 15 = 1 P. L. J. 193. There is 
no second appeal against an order granting a 
review. 64 I.C. 568= 1922 Bom. 292. No appeal 
lies to the Dt. Court against the order of a Re* 
venue Court granting a review in a summary suit. 
(41 C. 74 ; 24 M. L. J. 91, Foil.); 26 I. C. 8*31 =2 
L. W. 62. Effect of deletion of clause in Bom. 
H.C. Rules. 29 Bom. L. R. 1355. 

0. 43, R. 2. — Second appeal— Order on prelimi- 
nary issues not filed along with main judgment — 
No valid presentation. 105 I. C. 593 ( t ) = 28 Punj. 
L. R. 537* 

0. 44. R. 1. — Leave to appeal in forma (taupe • 
ris— Refusal of— Applicant if entitled to prosecute 


appeal on payment of Court-fee. 40 All. 381 =16 
A.LJ. 309. Appeal in forma pauperis — Limita- 
tion Act, Art. 170. See 29 I. C. 1003 = 13 A.L. J. 
635* The High Court cannot grant leave to pro- 
secute an appeal to the Privy Council in forma 
pauperis . The petitioner must apply ip England. 
18 I.C 129 = 17 C.L.J. 381 ; 42 Mad. 32=35 M. 
L J. 258. {See also 44 L C. 731 =3 Pat. L.J. 179, 
Fol.) When the subject-matter is of the value 
of Rs. 10,000 or upwards, it is advisable to apply 
for leave to appeal as a pauper to Bench of two 
Judges under S. 8 (e) of the Oudh Courts Act. 
38 I. C. 541. Leave to appeal in forma pauperis 
— Dismissal of application does not involve 
dismissal of appeal. 3 Lah. 35 =65 I. C. 741. 
Appeal when to be continued in forma pauperis . 
38 M.L.J. 146 = 54 I. C. 761. Dismissal of appli- 
cation for leave to appeal as pauper — Effect on 
memorandum of appeal. 31 M.L.J. 269 = 40 Mad. 
68751926 Oudh 13. An applicant applying for 
permission to appeal as a pauper is not entitled as 
of right to be heard either in person or by pleader 
before the Court exercises its power to allow or 
reject the application. 28 I.C. 957. Application 
for leave to appeal in forma pauperis — Notice 
ordered — Effect. 1924 Pat. 791=8 Pat.L. T. 119. 

Proviso.— . sv* 4 Pat. 67 ; 7 Lah. I.. J. 214 = 
1925 Lah, 39*. 

Revision. — Unless a Lower Appellate Court 
acts with illegality or irregularity, its order reject- 
ing an application for leave to appeal as a pauper 
cannot be revised by the High Court. 30 I.C. 86. 
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Provided that the Court shall reject the application unless, upon a perusal * 
thereof and of the judgment and decree appealed from, it 
sees reason to think that the decree is contrary to law or 
to some usage having the force of law, or is otherwise 


Procedure on application 
for admission of appeal. 


erroneous or unjust, 

2 . cs. 593.3 


Inquiry into pauperism. 


The inquiry into the pauperism of the applicant may be made 
either by the Appellate Court or under the orders of the 


Appellate Court by the Court from whose decision the 


appeal is preferred : 

Provided that, if the applicant was allowed to sue or appeal as a pauper in the 
Court from whose decree the appeal is preferred, no further inquiry in respect of his 
pauperism shall be necessary, unless the Appellate Court sees cause to direct such 
inquiry. 


ORDER XLV. 

Appeals to the King in Council. 


1. [S. 594 ] 

“Decree” defined. 


In this Order, unless there is something repugnant in the 
subject or context, the expression “ decree ” shall 
include a final order. 


Application to Court whose 
decree complained of. 


2. [S. 598 ] Whoever desires to appeal to His 

Majesty in Council shall apply by petition to the Court 
whose decree is complained of. 


Certificate as 
fitness. 

Council. 


[S. 600 ] ( 1 ) Every petition shall state the grounds of appeal and pray for a 
certificate either that, as regards amount or value and 
nature, the case fulfils the requirements of section no, or 
that it is otherwise a fit one for appeal to His Majesty in 


to value or 


(2) Upon receipt of such petition, the Court shall direct notice to be served on 
the opposite party to show cause why the said certificate should not be granted. 

[Bombay] In sub-rule (2) of Rule 3 of Order 45, after the words “ to show cause why the 
said certificate should not be granted” the following words shall be inserted, namely -“unless it 
thinks fit to refuse the certificate.” 


4. For the purposes of pecuniary valuation, suits involving substantially the 

~ ... . f . same questions for determination and decided by the 

onso 1 a ion o suits. same judgment may be consolidated : but suits decided 

by separate judgments shall not be consolidated, notwithstanding that they involve 
substantially the same questions for determination. 

5. In the event of any dispute arising between the parties as to the amount or 
value of the subject-matter of the suit in the Court of first 
instance, or as to the amount or value of the subject- 
matter in dispute on appeal to His Majesty in Council, 


Remission of dispute 
Court of first instance. 


to 


0 . 44 , R. 2 , — The appeal is said to be filed on 
the day on which the application for leave to 
appeal as pauper is made though the Court-fee is 
paid before the end of inquiry. 2 A. 241 (P.C.), 
Foil. ; 32 I. C. 630 = 9 Bur. L. T. 69. 

0 . 46 , R. I. — High Court has no power under 
O. 45 to add parties pending appeal to the Privy 
Council. 3 Rang. 474 ; 92 I.C, 125 = 1926 Rang. 
9 * Application for leave to appeal to Privy 
Council — Review petition successful— Reversal in 
appeal— Effect on original application. 4 Lah. 445 
cs 77l.C.869. 

0 . 45 , R. 8. — A certificate issued under O. 45 
must clearly show whether it fulfils the conditions 
of S, no or is otherwise a case fit for appeal to 
Privy Council under S. 109. 44 Mad. 293 = 19 A. 
L. J f 161 =48 L A. 31 =40 M. L. J. 229 (P. C.). 
Where many important and wide-reaching ques- 
tions of law are involved in a decision sought to 


be appealed against, the case is “otherwise a fit 
one for appeal to His Majesty in Council” within 
R. 3. 22 I.C. 390 ; (1914) M. W. N. 162. 

0 . 45 , R. 4 .— Under O. 45, R. 4 consolidation 
for purposes of valuation for leave to appeal to 
the Privy Council is admissible only when the 
suits in question involve substantially the same 
questions for determination and have been decid- 
ed by the same judgment. 44 M. L.J. 424 = 1923 
M. 602. O. 45, R. 4 allows consolidation but 
only to make good a defect of pecuniary valua- 
tion and not a defect of any other kind. 69 I. C. 
525 = 1923 Nag. 198 ; 70 I. C. 782 ; 69 I.C. 525 = 
1923 Nag. 198 ; 6 P. L J. 97 = 2 P. L, T. 157 ; 3 
P. L. J. 44 ^ = 45 I* C. 551 ; 50 B. 753. 

0 . 45 , R. 5 .— A defendant who had consistently 
acquiesced in a finding as to valuation and Court- 
fee cannot reopen it to enable him to prefer an 
appeal to His Majesty In Council. 42 Bom. 609 = 
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th€ Couft to which a petition for a Certificate is friade under rule 2 may, if it thinks fit, 
refer such' dispute for report to the Court of first instance, which last-mentioned Court 
shall proceed to determine such amount or value and shall return its report together 
with th$ evidence to the Court by which the reference was made. 


Effect of refusal of certifi- 
cate. 


6. [S. 601.] Where such certificate is refused, the 

petition shall be dismissed. 


7. [S. 602 ] (1) Where the certificate is granted, the applicant shall, within 

0 t , , , [ninety days or such further period not exceeding sixty 

ed , on CU g r rL a o n /ceK t te? qU ‘ r " d , ayS - aS th f p°“ rt may Up0n CauSe shoWn alloW ^ frotn 

the date of the decree complained of, or within six weeks 

from the date of the grant of the certificate, whichever is the later date, — 


{a) furnish security [in cash or in Government securities] 2 for the costs of the 
respondent, and 

(b) deposit the amount required to defray the expense of translating, transcrib- 
ing, indexing and transmitting to His Majesty in Council a correct copy of the whole 
record of the suit, except — 

(1) formal documents directed to be excluded by any order of His Majesty in 
Council in force for the time being ; 

(ii) papers which the parties agree to exclude ; 

(iii) accounts, or portions of accounts, which the officer empowered by the court 
for that purpose considers unnecessary, and which the parties have not specifically 
asked to be included ; and 

(iv) such other documents as the High Court may direct to be excluded. 

^[Provided that the Court at the time of granting the certificate may, after 

hearing any opposite party who appears, order on the ground of special hardship that 
some other form of security may be furnished ; 

Provided further, that no adjournment shall be granted to an opposite party to 
contest the nature of such security.] 

(2) Where the applicant prefers to print in India the copy of the record except 
as aforesaid, he shall also within the time mentioned in sub-rule (1) deposit the amount 
required to defray the expense of printing such copy. 

[Bombay.] After Rule 7 of Order XLV the following rule shall be inserted, namely : — 

7. A. No such security as is mentioned in rule 7 (1), clause (rt), shall be required from the 
Secretary of State for India in Council or, where the local Government has undertaken the defence 
of the suit, from any public officer sued in respect of an act alleged to be done by him in his official 
capacity. 


20 Bom. L. R. 418 ; 30 I.C. 204 = 2 O. L. J. 208. 
When a reference is made under this order to a 
Court of first instance, the Court must carry it out 
itself ; it should not remit the investigation to 
some other officer. 34 I.C, 203=43 C. 225. 

0. 45, R. 7,— - 1 For the words“six months” the 
words “ ninety days.. ..allow ” were substituted 
by Act XXVI of 1920, S. 3. 

Time for furnishing security and deposit cannot 
be extended by more than six weeks. 44 A. 210 = 
20 A. L. J. 13 ; 44 A. 242 = 20 A,£ J. 51 ; 4 R- 
216 = 1927 Rang 20. Period of six weeks from 
date of certificate cannot be extended. 105 I.C. 
585 = 1927 Pat. 330. Decree amended on review 
— Leave to appeal to Pf^vy Council — Limitation. 
4 Lah. 185 = 75 1. C. 526. The High Court has 
no power to extend time or excuse delay in the 
matter of furnishing security for the costs of the 
respondents in an appeal to His Majesty in 
Council beyond the period given by S. I of 
Act XXVI of 1920. 18 L. W. 29 = 74 I. C, 703 

(l) - 19,4 Mad. 44 i 7° I-C- 937=« O. C. »$4- 
JJujt see next case contra, T»e High Court can 


extend time for furnishing security, but it should 
not do so without cogent reasons. 6 O. L, J. 149 
= 50 I. C. 907 5 6S 1. C. 450 ; 49 I. C. 892 = 4 P. 
L. R. 521 ; 10 Cal. 67 ; 1926 Rang. 44 = 94 I. C. 
590 ; 103 I. C. 213 (0 = 1927 Pat. 332 ; 51 Bom. 
430 = 1927 Bom. 217 (P.C.j. When two appeals 
are consolidated for valuation, and a joint certifi- 
cate is granted, both the appeals will be stayed 
if security for costs is not deposited in any of 
them. Security has to be furnished in respect 
of each appeal though consolidated. 4 P. L. J. 
198 = 1919 Hat. 139. Security must be in cash or 
Government security. 66 I. C. 548. An applica- 
tion that immoveable property may be accepted 
as security should be made at or before the 
making of an order granting the certificate. 48 
M 559-48 M. L. J. 134. 

2 After the word “ Security ” the words ” in 
cash . . . .securities ” where added by Act XXVI 
of 1920, S. 3. 

8 At the end of sub-rules the proviso w as 
a<jded by Act XXVI of 1920, S. 3. 
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Admission of appeal and 
procedure thereon. 


Revocation of acceptance of 
security. 


8. [S. 603.] Where su^h security has been furnished 
and deposit made to the satisfaction of the Court, the 
Court shall— 

(a) declare the appeal admitted, 

( b ) give notice thereof to the respondent, 

(c) transmit to His Majesty in Council under the seal of the Court a correct 
copy of the said record, except as aforesaid, and 

( d ) give to either party one or more authenticated copies of any of the papers 
in the suit on his applying therefor and paying the reasonable expenses incurred in 
preparing them. 

9. [S. 604 ] At any time before the admission of the 
appeal the Court may, upon cause shown, revoke the 
acceptance of any such security, and make further direc- 
tions thereon. 

1 C9-A] Nothing in these rules requiring any notice to be served on or given to 
_ .an opposite party or respondent shall be deemed to require 

ce^iTc as^ of dec ea s ed‘ pa "ties " ^ not ' ce to be serv <; d on or S iven to th « le S al represen- 

tative of any deceased opposite party or deceased respon- 
dent in a case, where such opposite party or respondent did not appear either at the 
hearing in the Court whose decree is complained of or at any proceedings subsequent 
to the decree of that Court : 

Provided that notices under sub-rule (2) of rule 3 and under rule 8 shall be 
given by affixing the same in some conspicuous place in the Court-house of the Judge 
of the District in which the suit was originally brought, and by publication in such 
newspapers as the Court may direct.] 

10. [S. 605.] Where at any time after the admission of an appeal but before the 

transmission of the copy of the record, except as 
aforesaid, to His Majesty in Council, such security appears 
inadequate, 

or further payment is required for the purpose of translating, transcribing, print- 
ing indexing, or transmitting the copy of the record, except as aforesaid, 

the Court imy order the appellant to furnish, whithin a time to be fixed by the 
Court, other and sufficient security, or to make, within like time the required payment. 

11. [S. 606 ] Where the appellant fails to comply 

with such order, the proceeding shall be stayed, 

and the appeal shall not proceed without an order in this behalf of His Majesty 
in Council, 

and in the meantime execution of the decree appealed from shall not be stayed. 

12. [S. 607.] When the copy of the record, except as aforesaid, has been trans- 
. mitted to His Majesty in Council, the appellant may ob- 
Refund of balance deposit. ta { n a re f unc j 0 f the balance (if any) of the amount which 

he has deposited under rule 7. 

13. [S. 608.] ( 1 ) Notwithstanding the grant of a 

appeal 1 * ° f C ° Urt pending certificate for the admission of any appeal, the decree 
p a * appealed from shall be unconditionally executed, unless 

the Court otherwise directs. 


Power to order further se- 
curity or payment. 


Effect of failure to comply 
with order. 


0. 45, R. 8. — A deposit made out of time is not 
one made to the satisfaction of Court within 
b. 43, R. 8. The periods both for security and 
deposit are identical. (20 A, L. J. 13, foil.) L. 
R. 5 A. 40 = 1923 All. 572, The omission to give 
notice to the respondents of the admission of an 
appeal to the Privy Council is no sufficient ground 
fcf re-hearing provided the respondents in fact 
knew of the admission. 22 6dm. L. R. 5505*59 

I, c. 7 <r.c.). 


0. 45, Hr. 0 and ID. — An application for the en- 
hancement of the amount of security for co«ts. 
furnished by an appellant to the Privy Council 
can, after the admission of the appeal be made 
under O. 45, R. 10 only and not under R. 9. 49 

I. C. 893. 

1 0. 45, B. 0-A was inserted by Act XXVI 
of 1920, $. 4. 

0. 45 B. 18. — The High Court has power to stay 
execution of a decree notwithstanding that w 
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( 2 ) The Court may, if it thinks fit, on Special cause shown by any party inte- 
rested in the suit, or otherwise appearing to the Court, — 

(a) impound any moveable property in dispute or any part thereof, or ; : 

(b) allow the decree appealed from to be txecuted, taking such security from 
the respondent as the Court thinks fit for the due performance of any order which His 
Majesty in Council may make on the appeal, or 

(c) stay the execution of the decree appealed from, taking such security from 
the appellant as the Court thinks fit for the due performance of the decree appealed 
from, or of any order which His Majesty in Council may make on the appeal, or 

( d ) place any party seeking the assistance of the Court under such conditions 
or give such other direction respecting the subject-matter of the appeal, as it thinks fit 
by the appointment of a receiver or otherwise. 

14. [S. 609 ] ( 1 ) Where at any time during the pendency of the appeal the 

security furnished by either party appears inadequate, the 
security ound c ourt; may ^ on application of the other party, require 
further security. 

In default of such further security being furnished as required by the 


Increase of 
inadequate. 


( 2 ) 

Court, — 

(a) if the original security was furnished by the appellant, the Court may, on 
the application of the respondent, execute the decree appealed from as if the appellant 
had furnished-no such security ; 

( b ) if the original security was furnished by the respondent, the Court, shall, 
so far as may be practicable, stay the further execution of the decree, and restore the 
parties to the position in which they respectively were when the security which appears 
inadequate was furnished, or give such direction respecting the subject matter of the 
appeal as it thinks fit. 

15. [S. 610 ] ( 1 ) Whoever desires to obtain execution of any order of his Majes- 

ty in Council shall apply by petition, accompanied by a 
of*K?ng i^Council 01 * 06 ° F ^ certified copy of the decree passed or order made in appeal 

and sought to be executed, to the Court from which the 
appeal to His Majesty was preferred. 


appeal from such decree has been admitted by 
special leave of His Majesty in Council. Cal. 
335 — f 3 c - H h 529 = 3** L A 74 (P. C.) ; 57 I. 
C. 382 = 24 C. W. N. 265. The High Court has 
inherent power to stay execution in view of an 
intended appeal to Privy Council. 40 Cal. 955 = 
16 C. L. J. 508. Stay of execution — Grounds for 
15 I. C. 187 = 234 P. L. R. 1912. A subordinate 
Judge has no jurisdiction to stay execution of a 
decree of the High Court. The only Court which 
can stay execution is the High Court. 3 P. L. J. 
40=42 I. C. 835. Decree of High Court execu- 
ted — Appeal thereafter to Privy Council — High 
Court has power to demand security from the 
respondent. 28 Bom. L. R. 659^96 I. C. 245 (2) 
=50 Bom. 453 = 1925 Bom. 425. The word 
“Court*’ in the first para, of R. 13 of O. 45 means 
a High Court, (/bid.) An application for stay of 
execution under O. 45* R. 13 cannot be enter- 
tained by the Court till the certificate for appeal 
to the Privy Council is granted. The presenta 
tion of a petition under O. 45, Rr. 2 and 3 is not 
an appeal. 16 I. C. 845 ; 18 A. I.. J. 142 =54 I. 
C. 56i =42 A. 170. 

0. 46, R. 18, Sub-R(8), cl. (d). — It is compe- 
tent to the High Court to appoint a Receiver to 
an estate which is the subject matter of an appeal 
for which special leave has been granted by the 
Privy Council (38 Cal. 335, Foil ***10 C.L.J. 326 
and 27 C. i,Refj 52 I. C. 407^4 p. L. J. 482* 
Suit for enhancement of maintenance— Trial court 


holding suit to be maintainable— Appellate court 
refusing to entertain appeal — Appeal to Privy 
Council — stay of suit refused. 30 Bom. L.R. 126, 
0. 45, R 15. — “Execution” meaning of 37 A 
567 = 13 A.L.J. 769 ; 64 I. C. 152. Right of per- 
son not a party to Privy Council appeal to apply 
for restitution. 32 M.L. T. 249 (H.C.) ; 75 I.C, 
219 = 1924 Mad. 95. R. 15 should not be con- 
strued as restricting the only possible evidence of 
an order in Council to the certified copy. It is 
intended to ensure that proper information on 
the subject of an order in council should be 
supplied to the Courts in India. (9 C. 482, Foil.; 
37 A. 567, Dist.) (1917) M. W. N. 587 =33 M, 
L. 1.300 = 41 I.C 629. Order of His Majesty 
in Council — Transmission of — Power to impose 
conditions. 66 I. C. 982 = 1922 Oudh 34. Under 
O. 21, R. 15 some of the decree- holders who 
have obtained permission under O. 45, R. 15 can 
execute the Privy Council decree on behalf of all 
the decree holders though some were dead at the 
time of the Privy Council decree. 58 I. C. S12 «* 

1 P. L. T. 426. The High Court at Patna has no 
jurisdiction to execute an order in Council passed 
in an appeal from the Calcutta High Court on 
appeal from a Subordinate Court in Behar. An 
application for the execution of such an order 
should be to the High Court at Calcutta. 2 P. L. 
J. 684 = 43 I. C. 457. Where party with order 
in council is delaying or refusing to lodge the 
order opponent can move High Court with certi- 
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(*) Such Court 4hall transmit the order of His Majesty in Council to the Court 
which passed the first decree appealed from, or to such other Court as His Majesty in 
Council by such order may direct, and shall (upon the application of either party) give 
such directions as may be required for the execution of the same ; and the Court to 
which the said order is so transmitted shall execute it accordingly, in the manner and 
according to the provisions applicable to the execution of its original decrees. 

( 3 ) When any monies expressed to be payable in British currency are payable 
in India under such order, the amount so payable shall be estimated according to the 
rate of exchange for the time being fixed at the date of the making of the order by the 
Secretary of State for India in Council with the concurrence of the Lords Commission- 
ers of His Majesty’s Treasury for the adjustment of financial transactions between the 
Imperial and the Indian Governments. 

[( 4 ) Unless His Majesty in Council is pleased otherwise to direct, no order of 
His Majesty in Council shall be inoperative on the ground that no notice has been 
served on or given to the legal representative of any deceased opposite party or 
deceased respondent in a case, where such opposite party or respondent did not appear 
either at the bearing in the Court whose decree was complained of or at any proceed- 
ings subsequent to the decree of that Court, but such order shall have the same force 
and effect as if it had been made before the death took place .] 1 

16. [5.611] The orders made by the Court which executes the order of His 

Majesty in Council, relating to such execution, shall be 
to execution° m ° rder relating appealable in the same manner and subject to the same 
0 ' rules as the orders of such Court relating to the execution 

of its own decrees. 

ORDER XLVI. 

Reffrencf. 

1. [S. 617 ] Where, before or on the hearing of a suit or on appeal in which the 

decree is not subject to appeal, or where, in the execution 
ffJ^Coim 6 ° f questlon to of any such decree, any question of law or usage having 
00 * the force of law arises, on which the Court trying the suit 

or appeal, or executing the decree, entertains reasonable doubt, the Court may, either 
of its own motion or on the application of any of the parties, draw up a statement of 
the facts of the case and the point on which doubt is entertained, and refer such state- 
ment with its own opinion on the point for the decision of the High Court. 

2. [S. 618 ] The Court may either stay the p:o- 

«r^°«. rt , may ceedings or proceed in the case notwithstanding such 

reference, and may pass a decree or make an order contin- 
gent upon the decision of the High Court on the point 

referred ; 


fied copy. 5 Pat. 461 *94 I. C. 813 = 51 M. L. J. 
586*1926 P. C. 31 (P. C.). Applicability of 
fule to proceedings under S. 144, C. P. C. See 6 

P. 25 a. 

1 0. 44, E. 14, Sub-rule (4) was added by Act 
XXVI of 19*0, S. s- 

0. 40, R. 1. —No reference lies to the High 
Court of the N. W, Provinces where the question 
involved is one of fact and not of law. 11 I. C. 
671. S. 113 read with O. 46, R. 1 permits 
reference to the High Court of only such cases 
as do not admit of further appeal. 130 P. R. 
1916*37 I. C. 227. Subordinate Courts in the 
Punjab are bound to follow the decisions of the 
Chief Court and cannot make a reference on a 
question of daw, already decided by the Chief 
OMt«t, unless such decision is questioned by a 
fawtot of the Privy Council. 20 I. C. 194 = 8 
Where no appeal lies to an Appel* 
jsteCosrt, the Court has no jurisdiction to make 


a reference to the High Court under O. 46, R. 1. 
18 I. C. 314=61 P. R. 1913. No reference can 
under O. 46, R. 1, C. P. C. be made in suits or 
appeals in which the decrees are subject to an 
appeal. 39 M.L.T. 657^54 M. L. J. 66. Where 
the referring Court has no reasonable doubt on 
the question of law referred, no reference can be 
made. ( Ibid .) The word “Court” in O. 46, 
R. 1 means Court of Civil Judicature. 54 I, C. 
$64 = 22 O. C. 319. The functions of a Collector 
in execution of a decree do not make him such a 
Court as to empower him to make a reference. 
(/ bid .) Reference under O. 46, R. 1 cannot be 
made to the High Court on the mere ground that 
there are conflicting rulings on any particular 
matter of law. 18 I C. 9 77 «* 15 O.C. 380. Where 
a Court entertains a reasonable doubt regarding a 
question of law a reference to High Court can be 
made. 48 All. 18S =93 I. C. 24 = 1926 AH. 204, 
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but no decree or order shall be executed In any case in which such reference is 
made until the receipt of a copy of the Judgment of the High Court upon the reference* 

3. [S. 619.] The High Court, after hearing the parties if they appear and desire 

to be heard, shall decide the point so referred, and shall 
be 1 twitted, and ’case' V° ^ an ^ mit a C0 Py of its judgment, under the signature of 
posed of accordingly. the Registrar, to the Court by which the reference was 

made ; and such Court shall, on the receipt thereof, pro- 
ceed to dispose of the case in conformity with the decision of the High Court. 

4 . [S. 620 .] The costs (if any) consequent on a re- 

Ctmrt* 8 ° f reference to H,gh ference for the decision of the High Court shall be costs 

in the case. 

5. [S. 621] Where a case is referred to the High Court under rule i, the High 

Court may return the case for amendment, and may alter, 
of rwf m bfna’ fr*™* cancel or set aside any decree or order which the Court 

making the reference has passed or made m the case out 
of which the reference arose, and make such order as it thinks fit. 

6. [S.646-A.] (1) Where at any time before Judgment a Court in which a suit 

has been instituted doubts whether the suit is cognizable 

n n Hin^ 0 J. wuh i otT “in b y a Court of Small Causes or is not so cognizable, it may 
questions as to jurisdiction in * , ,<* ~ . , , . . , 

small causes. submit the record to the High Court with a statement of 

its reasons for the doubt as to the nature of the suit. 

(2) On receiving the record and statement, the High Court may order the 
Court either to proceed with the suit or to return the plaint for presentation to such 
other Court as it may in its order declare to be competent to take cognizance of the suit, 

7. [S. 646 B.] (1) Where it appears to a District Court that a Court subordi-. 

nate thereto has, by reason of erroneously holding a suit 
Power to District ( ourt to t ^ cognizable by a Court of Small Causes or not to be 

ings had under mistake as to so cognizable, failed to exercise a jurisdiction vested in it 
jurisdiction in small causes by law, or exercised a jurisdiction not so vested, the 

District Court may, and if required by a party shall, sub- 
mit the record to the High Court with a statement of its reasons for considering the 
opinion of the subordinate Court with respect to the nature of the suit to be erroneous. 

(2) On receiving the record and statement the High Court may make such 
order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent to decree in any case sub- 
mitted to the High Court under this rule, the High Court may make such order as in 
the circumstances appears to it to be just and proper, 

(4) A Court subordinate to a District Court shall comply with any requisition 
which the District Court may make for any record or information for the purposes of 
this rule. 

[Allahabad.] Add after Rule 7 to Order XLVI : — 

8. Rule 38 of O. XU shall apply, so far as may be, to proceedings under this order. 

ORDER XLVir. 

REVIEW. 

Application for review of 1. [S. 623.] ( 1 ) Any person considering himself 

judgment. aggrieved — 


Application for review of 
judgment. 


0. 46, B. 5. — When a High Court hears a re- 
ference, it acts like Court of Appeal quite as 
much as it undoubtedly does when it hears an 
application for revision. 25 C. W. N. 81=32 
C. L. J. 433. But a power of reference is not a 
modified form of appellate jurisdiction. A Court 
to Whom a reference can be made is not neces- 
sarily authorised to hear appeals from the Court 
making a reference. 47 A. 513 **23 A. L. J; 3^5 
*19*5 Ail. 380 (F. B.). 

0. 46 Hr. 6 aid *1 C. W. N. 


C. L. J. 96. 

0 . 47 .— Applicability.— The provisions of 
O. 47 are applicable to an insolvency Court. 1927 
M. 175-= 1926 M. W. N. 2561 = 94 I. C. 151=23 
L. W. 644-51 M. L. J. 60. The provisions of 
O. 47 would apply to review applications in 
appeals preferred under the Letters Patent. 29 
Bom. L. R. 37 » **iot I* C. 766 = 1927 Bom. 232 ; 
(40 M. 651 F.) 

0. 47. R. 1 .— Grounds for Review.— 'U nder 
O. 47,R. 1 a party has a right to apply fora 
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(a) by a decree or order from which an appeal is allowed, but from which no 
appeal has been preferred, 


review of judgment to the Court that ha3 decided 
the c ase before an appeal has been preferred 
The grounds on which such an application may 
be made are specifically set forth in R. i. 2 Pat. 
676 = 50 I. A, 185 = 45 M. L. J. 578 (P. C.) 
Where an appeal against a decree has been dis- 
missed fcr default and that oidei of dismissal has 
become tidal, the appellant cannot theieafter 
apply ifor review of the judgment 21 A L.J. 416 
= 74 1, C. 528 ; 101 1. C ;66 — 1927 Pom. 232 = 
39 Bom. ,C.R. 371. A Commissioner in order 
to lake accounts may in his disci etion and on 
proper grounds re-open the enquire into any one 
Or more of the item.* btfuie his leport is made. 
Un^il then he decides nothing that is final and 
conclusive. 47 Horn. 593 = 25 Pom. L. K. 280. 
Where an order under S. 41. Presidency Towns 
Insolvency Act, was made by the Regstrarin 
Insolvency, an application for levit-w of his order 
jpu*t be made to the Registrar and not to the 
Court 27 C. W. N. 91(1 = 1924 Cal 83. Fraud 
practised upon a paity in connection with a peti- 
tion of compromise upon which a decree was 
made, is a good ground for review. A remedy 
by suit is an alternative and a more appropriate 
remedy. (13 c. W. N. 1197 ; 10 C. W. N. 286, 
Ref.J 64 I. C. 259. Power of making interlo utory 
orders is not a suitable subject for review 5: I. 
A. 131 -54 M.L. J. 423= 1928 P. C. 49 (P. C.). 
If the party to the appeal presents his case 
to the Coutt of Appeal by way of cross- 
objections or otherwise, it is manifest that 
an application for leview by him H incompe 
tent. 35 I. C. 529. An applicant in a 
review application must confine himself to 
the grounds on which the application is admit- 
ted. 73 P. R. 191 1 = 1 1 I. C. 427. The ground 
fpr review must be something which existed 
at the date of the decree. 43 M. L. J. 33 
= 70 I. C. 741=1922 Mad. 227. See also 73 
I. C. 4 = 1923 Nag. 70 ; 1926 Nag. 10 ( 1 ). Point 
not raised at trial cannot be raised in review. 47 
A. 881, Where the lower Court had decided a 
case following the decision of the High Court in 
a connected case which was subsequently revers- 
ed on appeal by the Privy Council the jeversal of 
the High Court’s judgment is not a ground for 
review of the lower Qourt,’s judgment. [24 M. 1 
fP. C.) ; 4 M. L. T. foil. ; 13 B. 330 = 33 A. 
566 ; 31 B. 128 ; 13 M. L. T. 225 ; 3 Pat. L. J. 
372, Ref.] 43 M. L.J. 33 = 70 I. C. 741 =--1922 
Mad, 227. See also 73 I. C. 4 = 1923 Nag. 70. 
Decree on the basis of agreement between paities 
as to abiding by decision in another suit. Deci- 
sion in other suit subsequently set aside “Original 
Decree can be reviewed. 5 R. 261 = 103 I. C. 258 
~ A. I. R. 1927 Rang. 189 But see 104 I. C. 136 
= 31 C.W.N. 822. Plaintiff can apply for review 
when his suit has been dismissed for default under 
O. 9, R. 8 and he has not applied under O. 9, R. 
9 to set the order aside. [26 C. 598 = 16 C. W. N. 
43, foil. ; 1 Pat. L.J. 547, not foil.] 50 I.C. 327 = 
37 M. L.J. 59. An inferior Court has no power of 
review unless such power is granted by statute. 
34 I. C. 503* It is not a sufficient reason for 
granting a* review that if another opportunity is 
given to the applicant he would satisfy the Court 
tfeat ft* previotfrofcder was wrong. 57 I. C. 145. 
Where the question decide# is one of right be- 


tween the parties and when the matter is one of 
general importance review is justified, 1926 Mad. 
764=50 M. L.J. 493. A wrong decision <na 
question of law, is not a sufficient ground for 
review. 24 O. C. 154=63 I. C. 344. It is not a 
sufficient ground to oider a review that the deci- 
sion of the Court was based on a view of the law 
which had been ovei ruled by a Full Bench deci- 
sion, 3 Pat. 134 = 5 Pat. L. T. 52. Exposition of 
law by a Superior Court conti ary to that applied 
after the jui'g vent is no ground for review 19 
S. L. R. 30=1925 Sind 53. The meie omis- 
sion to raise a point of law which had it been 
raised, might and probably would have brought 
about a eiifteient result is not necessarily a 
“ mistake or error appaient on the face of the 
record ” for which a review can be claimed. 13 
Cal. 62 ; 20 C. W. N. (099 ; r P. L. J 625=57 
I. C. 11. Wrongly applying law is no giound for 
review. 102 I. C. 6 = 1927 Nag 252. Judge fail- 
ing to consider a decision — No ieview is peinns- 
sible. 1927 Mad. 998 ( 1 92 4 M. 98 ; 1925 Cal. 304, 
Dist. 1922 P.C. ii2, Kcl. on.) A Couit can icvie.v 
an order as to costs if the order is not a 
proper one. 6 Pat. L. J. 284 =3 P. L. T. 67. The 
production of an authority which was not 
brought to the notice of the Judge at the first 
hearing and which lays down a view of the law 
contra y to that taken by the Judge is not a 
sufficient giound for granting a review. 57 I. C. 
147 = 1 P. L. T. 561=1921 Pat. 152. A Court 
has jurisdiction to review its own order erroneous 
ly made di:e:ting delivery of possession and the 
High Court has no power to interfere in revision. 
3 P. L. J. 571 =48 I. C. 129. New case not t*> be 
set up on revietv. 38 1. C. 196. Foint not ra sed 
at the hearing, cannot be raised subsequently in 
an application for 'eview, 100 I.C. 429 = L. J. 
507. The mere fact that another judge is inclined 
to take a different vipw.of the case is no ground 
for review. 4 1.. B. R. ( 192 1 ) 27 =(4 I. C. 895. 

MISTAKE OR ERROR.— A decree can be re- 
viewed on such grounds only as, if tenable, 
would justify an alteration or cancellation of the 
decree. 36 All. 277=12 A. L, J. 382. Where 
the High Couit gave two inconsistent judgments 
in the same case one before and another after 
remand, and the eiror was apparent on the face 
of it, a review lies. 13 I. C. 646. An applica 
tion for review of a decree based on an award, 
on the ground of an evident mistake in the 
award, is maintainable. 52 I. C. 696. A meie 
mistake of law is not in itself a sufficient mistake 
or error apparent on the face of the record so as 
to form a ground for review of judgment. 44 I. 
C. 1 61 • Where the mistake arises from the 
negligent conduct of the applicant for review, 
the mistake cannot even be pleaded. 44 I* C. 
161. As to want of jurisdiction see 21 C. W- N. 
1 109 = 27 C. L. J. 594. An order under O. 4* 
rejecting an application to grant leave to appeal 
may be reviewed by the Court which made the 
order. 39 Cal. 1037 = 16 C. W. N. 1089. Errone- 
ous view as to cognizability of a suit by a Court 
is a sufficient cause for review, n I. C. 15“ 195 
P. L. R. 1911. Where a Court passes a personal 
decree where it ought not to have done so* and 
the same is found out by the party aggrieved only 
when it is sought to be executed bis remedy ia 
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(b) by a decree or order from which no appeal is allowed, or 


not by way of amendment but by way of review. 

18 L. W. 876*76 I. C. 786 = 1924 M. 225. The 
mere fact that an application to set aside the 
decree is headed as made under S. 15 1 (which 
is clearly inapplicable to the case) does not pre- 
clude the Court from dealing with the applica- 
tion as one tor review. 43 M. E. J. 290 = 70 I. C. 
425 = 1 922 Mad. 446, The Court has jurisdic- 
tion to review its judgment on the ground that 
the previous finding was wrong 9 I. C. 273 = 

9 M. L. T. 161; 36 I. 83 = 3 O. L. J. 267 ; 

1 P. L. T. 561 =57 1. C. 147* Where there is 
no mistake in computing the period of notice 
but only an error in law, there is no sufficient 
ground for review. 1922 P. 308. Error of law 
apparent on the face of judgment— Review lies. 
105 I. C. 7 10 = 5 R. 610. 

New EVIDENCE.— The High Court cannot, in 
a second appeal, entertain review bast d on the 
ground that since the disposal of the appeal new 
documentary evidence has been discovered. 45 
A. 458 = 21 A. L. J. 377. The applicant praying 
for review of judgment on the ground of dis- 
covery of nevf e\ idence must prove his inability 
to produce it duiing tiial in spite of due diligence. 
38 A. 28c =14 A. 1.. J. 204. Review on the sole 
allegation that new evidence had been discovered 
which was not within the applicant’s knowledge 
cannot be gianted without strict proof of su h 
allegation. 9 I. C. 26. The High Court will not 
accept a review of a judgment in a second appeal 
dismissed under O. 41, R. 11 on the ground that 
new evidence to piove a fact has been discovered. - 
(41 C. 809, foil.) 36 C. E. J. 76 — 27 C.W.N. 918. 
The new important matter alleged to have been 
discoveted must have existed at the date of the 
decree. (24 M. 1 ; 50 I.C. 1 19, foil.; 51 I. C, 625 
dist.) 64 I. C. 324. The greatest care ought to be 
exercised in gi anting a review when it is asked 
for on the giound ot discovery of ftesh evidence 
after judgment. 4$ Cal. 60 = 21 C. W. N. 1076 = 
42 I. C. 4^4 = 26 C. E. J. 187564 I. C. 324 ; 47 
Cal. 568 = 31 e. 1.. j 134 ; 50 i.c. 119 = 23 c.w. 
N. 242 ; 26 I. C. 281 = 41 C. 809. The new evi- 
dence must be such as would entitle the Cou t to 
modify or cancel the decree. 38 I. C. 142. An 
appltcafon to receive frtsh evidence discovered 
out of Court by the parties to an appeal comes 
under O. 47, R. 1 and not under O. 47, R. 27. 19 
C.W.N. 401 =42 C. 675. Discovery of a document 
after judgment containing an admission of liability 
by defendant is a good ground for review. 140 P. 

W. R. 19 1 1 = n 1. c. 15 =-195 P E. R. 191* ; 135 

P. L. R. 1916=35 I. C. 342. Though the case 
of a purdatunhtn lady is neglected by her agents, 
she cannot apply*for re-hearing of the case in 
review. 42 I. C. 970; 40 I. C. 79. Review — Duty 
wnether confined to the evidence on the basis of 
which review was granted. 53 Cal. 856 = 31 
C. W. N. 1035 = 1927 Cal. 21 =97 l.C. 731. 

OTHER SUHT1CJENT REASON. — Rule 1 must 
be read as defining the limits within which re 
view is under the new Code, permitted, and re- 
ference to practise under former and different 
statutes is misleading. 43 M. L J. 332 = 3 Lah. 
127=49 I. A. 144=1922 PC. 112 (P.C.). So con 
struing, the words, “ any other sufficient reason,'* 
are to be interpreted as meaning a reason sufficient 
on grounds at least analogous to those specified 


immediately previously. {/did.); 49 B. 839W4 
R. 26(1= 1927 Rang. 20 ; 96 EC. 832 = 1926 l.ah. 
665 ; 92 I.C. 1013 ; 5 Rang. 675 ; 100 EC. 30 ; 
104 I.C. 136 = 31 C.W.N 822. The “ discovery of 
new and important evidence” in O. 47, R. 1 would 
refer only to a discovery made since the order 
sought to be reviewed was passed. 66 I. C. 558 = 
1922 All. 366. Review is not 10 be granted on the 
ground that if the Court allowed the applicants 
another opportunity of producing evidence 
they might persuade the Judge that the 
view taken by him on the previous occasion was 
erroneous. 37 All. 440 = 13 A. L. J. 673 i 57 I. 
C. 145 ; 14 1. C. 837. Where a judgment is based 
on the decision of the Revenue Court, the 
reversing of the Revenue Court's decision in 
appeal is a good ground for granting a review 
of the judgment. 33 All. 566=8 A.L.J. 584 ; 
19 I.C. 689. The omission of the Court and the 
pleaders to notice certain provisions of the Code 
which apply to a case is a sufficient reason with- 
in O. 47, R. 1, for granting a review. 52 I.C. 29 
= 30 C.L J. 250. The expiession “where the 
ground of such appeal is common to the appli- 
cant and the appellant ” refers to a case where 
the grounds of appeal and review are the same 
and does not refer to a compatison between the 
actual appeal by a party and a possible appeal 
by the applicant for review. 24 C. E. J. 517 = 
21 C.W.N. 430. An application for restoration 
of an appeal rejected under O. 41, R 10 (2) may 
be treated as an application for review’ of the 
order rejecting appeal. 32 I.C. 86. The dis- 
covety of the ruling of the High Court contrary 
to another raling of tqual authority of the same 
High Court on which the Court has passed an 
order is not a sufficient cause for review. 18 I.C. 
275 = 17 C. L. J. 416. 1927 M. 998 ; 1926 Mad. 

’,64=50 M.L.J. 493. An application for review of 
judgment can be granted in part. 11 I.C. 102 = 15 
C.L.J. 339- A Court can review its order, which 
was passed on the alleged consent of both parties 
on an application by one of the parties that he 
never consented to it. 15 C. E. J. 408 = 17 C.W. 
N. 631. A review of the decree, which was 
right when it was made on the ground of the 
happening of some subsequent event is not justi- 
fied. 48 1. C. 157 = 111 P. W. R. 1918. 104 I C. 
136 = 31 C.W.N. 822. A review cannot be grant- 
ed on ground other than those enumerated in O. 
47 22 I. C. 785 = 197 P. L. R. 1914. A Court 

can entertain review of an order of dismissal for 
default even in cases where no application for 
restoration of the suit ts made within time. (15 
P. R. 189-, D st.) 109 P. R. 1913= 19 I. C. 481; 
4 Pat. 704 (.dismissal for non-payment of printing 
fees). Default of appearance is not a reason 
contemplated by O. 47* R. E C. P. C. nor is it 
analogous to any such reason, 25 L. W. 192 = 
52 M.L.J. 123=1927 Mad 355 “99 I C. 954. A 
party can only ask for a review on tne ground of 
other ’ sufficient cause* if he can show the judg- 
ment to be incorrect. 13 1. C. 318 = 131 P. W. 
R. 1912; 17 L. W. 254 = 1923 Mad. 392. Where 
a decision is erroneous owing to the fact th^t e 
detision of the High Court binding upon - the 
Court was not referred to it* the Court can gi^tnt 
a review. 26 E C. 366 = ( 1915) M. W. N. 2*. 
But see 1926 M. 764=50 ^!. t.J. 493; 1927 Mad. 




(c) by a decisiqa oa a jeference from a Court of Small Causes, 
and who, from the discovery of new and important matter or evidence which, after the 
exercise of due diligence, was not within his knowledge or could not be produced by 
him at the time when the decree was passed or order made, or on account of some 
mistake or error apparent on the face of the record, or for any other sufficient reason, 
desires to obtain a review of the decree passed or order made against him, may apply 
for a review of judgment to the Court which passed the decree or made the order. 

(2) A party who is not appealing from a decree or order may apply for a review 
of judgment notwithstanding the pendency of an appeal by some other paity except 
whei^e the ground of such appeal is common to the applicant and the appellant, or 
when, being respondent, he can present to the Appellate Court the case on which he 
applies for the review. 


2. t$t- 624, 626, cl. ( c).] An application for review of a decree or order of a 


To whom applications for 
review may be made. 


Court, not being a High Court, upon some ground other 
than the discovery of such new and important matter or 
evidence as is referred to in rule 1 or the existence of 


a clerical or arithmetical mistake or error apparent on the face of the decree, shall be 
made only to the Judge who passed the decree or made the order sought to be re- 
viewed ; bu any such application may, if the Judge who passed the decree or made 


99S. Where a Judge who heard the case issues 
notice on an application forre\ie,v, his successor 
is not prohibited from disposing of it. (. /bid.). 
Review — Notice to the opposite side, see 92 I. C. 
800 — 1926 Mad. 133 (2)- The phrase “ or for 
any other sufficient reason ” means that the rea- 
son must be one sufficient to satisfy the Couit. 62 
I.C. 253 = 4 N.LJ. 16. The mere fact of failing 
to produce evidence qu. account of wrong advice 
of counsel is no ground for re hearing the case. 
48 I. C. 918 = 4 C). L. J. 695. For review there 
should be more than simply non-reference by 
the Judge to evidence in favour of either 
party. 2 P. 765. A point of law which could 
have been raised but was not raised does not 
justify grant of review. 5 P.L J. 344 = 57 I.C. 
it. An order rejecting a memorandum of appeal 
as being insufficiently stamped is open to review. 
55 I.C. 502. The fact that the judgment as it 
stood was open to misconstruction and that the 
points raised involved questions of importance 
and of frequent occurrence and that it was de- 
sirable to have the views of the Appellate 
Court declared are good groupds for review. 19 
LC. 363=6 S.I..R. 127, < ' 

MISCELLANEOUS : APPEAL AND REVIEW. — 
Effect Of filing appeal— Review— Duty and power 
of appellate Court, 2 Pat. 676 = 45 M. L. J. 578 
=50 LA. 163=1923 P.C. 128 (P. C\). Rules of 
procedure are not made for the purpose of 
hindering justice. (/ bid .) O. 47, R. 1 does not 
apply where after filing an application for review 
the opposite party prefers an appeal. 63 I.C. 841. 
When an appeal is withdrawn, it must be treated 
as if it had never been “ presented ” within the 
meaning Of O. 47, R» 1. 13 All. 288 = 19 A.L.J. 
24. A Court can entertain an application for 
review and dispose of it on the merits even 
though subsequently an appeal is filed against 
the decree originally passed. A.L.J. 135^ 
42 A* 317; 17 A. L. J. 1021^42 A. 79. The 
application fbr revieV is npt maintainable after 
brjfaYring an appeal against the same decree. 35 
V C, 867. 1927 Bom, 232=^9 Bam, L.R. 371 *» 
iOl ip. 766 ; 30 C. W.N. $6 C . , Q**he withdra- 
wal*# the appeal the original JCo art has jurisdic- 


tion to entertain an application f o. rtvie.v cf its 
judgment. 14 I. C. 327. Where an appeal 
against judgment by the High Court is dismissed 
under O. 41, R. 11, the District Court cannot 
deal with an application for review of the same 
judgment. 23 Bom. L. R. 597 = 46 Bom. 1. If 
an application for review is made and also an 
appeal is prefeired the Court to which the review 
application is made, can still entertain the ap- 
plication for review. [32 M. 416 ( F.B.) Foil.] 
38 Bom. 416 = 23 I, C. 513 = 16 Bom. L. R. 189 ; 
41 I. C. 497 = 44 C. ion. An appeal may be 
preferred even after an application for review ; 
the Court in such a case can proceed with ap- 
plication for review ; but the hearing of the ap 
peal must be stayed. 57 I. C. 785 ; 65 I. C. 125. 
A Lower Court cannot review its order after it 
has been confiimed on appeal. 40 P. K. 1918 = 
45 I. C. 84. It is illegal for an inferior Court to 
review the judgment of a superior Court. 50 I. 
C. 910. An application for review can be con- 
tinued after the filing of appeal from the decree. 
If the review succeeds then the appeal becomes 
incompetent and cannot be heard. 50 I. C. 329 
= 15 N. L. R. 65. But see 11 I. C. 343 = 14 O.C. 
108 ; 24 O. C 280 = 66 I. C. 205. Every older 
in which in granting review a Court fails to 
observe the terms of O. 47 should not be interfer- 
ed with in revision. 104 I. C. 746. Appeal 
against original decree — Supersession of the 
decree on review appeal cannot be heard. 30 
C. W. N. 738 = 96 I. C. 384 = 1926 Cal. 943* 

0 . 47 , B, 2 .— Review cannot *be granted where 
applicant has mismanaged his case and wishes 
to secure a rt-hearing the eof. 23I. C. 394 * On 
this sectiop see also 18 C. W. N. 22 ; 17 C. W, N. 
403 ; 5 Cal. 86. Review by Judge who signed 
decree, but not passed it— if competent, see 33 I. 
C, 101 =20 C, W. N. 391 . As to effect of trans- 
fer of judge, see 47 A. 751 = 1925 All, 804* A 
review petition on the ground of an accidental 
slip in the decree is entertainable before the suc- 
cessor of the judge who disposed of the case. 24 
L. W. 447^97 I.C. 545^ * 9 2 6 Mad, 1083. See 
also 3C0 h C, 425 = 1927 Oudfe 131. 



THE CODE OF CWH- reOC^URE (v OF 1908). 


the order has ordered notice to issue under rule 
posed of by his successor. 


Sit 


4 > sub-rule (a), proviso (a), be dis- 


Form 

review. 


of applications for 


Application wheie rejected. 


Application where granted. 


- 3. [S. 625.] The provisions as to the form of pre- 

ferring appeab shall apply, mutatis mutandis, to applica- 
tions for review. 

4. [S. 624.] ( 1 ) Where it appears to the Court that 
there is not sufficient ground for a review, it shall reject 
the application. 

(2) Where the Court is of opinion that the appli- 
cation for review should be granted, it shall grant the 
same : 

Provided that— 

(<7) no such application shall be granted without previous notice to the 
opposite party, to enable him to appear and be heard in support of the decree or 
order, a review of which is applied for ; and 

(h) no such application shall be granted on the ground of discovery of new 
matter or evidence which the applicant alleges was not within his knowledge, or could 
not be adduced by him when the decree or order was passed or made, without strict 
proof of such allegation. 

5. [S. 627.] Where the Judge or Judges, or any one of the Judges, who passed 

, . the decree or made the order, a review of which is applied 

Court consisting of two or f ° r ’ . continues or continue attached to the Court at 
more Judges. the time when the application for a review is presented, 

and is not or are not precluded by absence or other 
cause for a perio 1 of six months next after the application from considering the decree 
or order to which the application refers, such judge or Judges or any of them shall 
hear the application, and no other Judge or Judges of the Court shall hear the same. 

6. [S. 628.] (1) Where the application for a review is heard by more than one 

Application whee .ejected. 5^"* £ Court » equally divided, the appiication 


shall be rejected. 


0. 47, R. 4.— The fight of appeal under (). 43, 
R. 1 ( ro) is subject to conditions laid down by 
O. 47, R. 7, and therefore an appeal, net coming 
under this rule, cannot be maintained 42 All. 
626 = 18 A. L. J. 838 ; 18 C. W. N. 22 = 19 C. L. 
J. 225 ; 20 I. C. 647 ; 64 I. C. 219. Review — 
Stag«s of pioceedings. 20 X. C. 647. When 
once ap application for review is granted an order 
dismissing the application for review is wrong. 
74 1. C. 21 4 = 26 O, C 24. Set also 1923 Lah. 
303. An order granting a review op th'9 ground 
that the view of the law taken was contrary to a 
Full Bench decision which had not been taken to 
its notice, is appealable. 3 Pat. 134 = 75 I. C. 
177=5 Pat. L. T. 52. The discretion of the 
Court in saying what constitutes good and suffi- 
cient reason is unlimited. 9 I, C.5^2. The 
absence of a pleader is not a ground for review. 
50 M. 67 = 0926) M.W.N. 890 = 97 I. C. 1008 = 
1026 Mad. 980=51 -M, L. J. 219. If the Court 
thinks that an application for review should be 
granted, the rule does not stand in its wiy. 38 I 
C 769= 115 P. R. 1916. An application for re 
view of an order summarily dismissing an appeal 
can be granted without the issue of notice to res- 
pondent. (42 Cal I433, Ref.) 43 Cal. 178 = 19 C. W. 
N. 1077. The expression “opposite party” means 
the party Interested to support the order sought 
to be vacated. 43Cal. 178 = 19 C. W. N, 1077. 
See also 63 I. C. 99=1921 Pat 337. Grounds 
which satisfied a Court that its own judgment 
ipay be reconsidered should not becriucfeed by 
Court of appeal. 31 M. 4 J. 509*36 L C 437 * 

66 


Before grjnting an application for review notice 
to opposite party is necessary or else the granting 
is a nullity. 30 I. C. 165 =42 Cal. 433 • , 9 1. c. 
864 = 237 P. L. R. 1913. Notice to opposite 
party is imperative. 50 M. 67^(1926) M.W.N. 
890 = 97 I.C. 1008 = 1926 Mad. 980 =51 M. I„ J, 
219. When a party seek* a review of judgment 
sa)ing that a document not produced at the 
trial was subsequently discovered, he must strictly 
show that the document was not available at the 
time of the trial, or that no diligence on his part 
was wanting to produce the document. 37 X, c, 
399. “Strict proof” refers to the formal correct- 
ness of the evidence offered and not to its suffi- 
ciency, effect or result. 20 Bom. L. R 434 = 42 
Bom. 295 ; 42 Cal. 830 = 19 C. W. N. 804 ; 35 J. 
C. 651 =27 C. L. J. 540. Application for review 
on the ground of discovery of new evidence must 
be strictly proved. (31 B. 381, Foil.) 9 I.C. 320. 
See also 42 Cal. 830= 19 C. W. N. 804 ; 38 J C 
401 ,* 45 Gal. 60 = 21 C. W. N. r 0 76. Court must 
consider reasons for failure to produce the new 
evidence before order is passed. 104 I. C. 746. 
Court not considering whether new matters are 
important. Peii io*> ordered to be re-heard. 1927 
Mad. 826 ( 1 ) = 1 04 I. C. 290 (2) =39 M.L.T. 119 
0. 47, B. 5.— Successor of Judge deciding case 
—When can grant review-. 26 1. C. 366 = 0913) 
M.W.N. 22. Appeal beard by two Judges -One 
of whom has since left— Continuing Judge can 
grant review. 9 I. C. 55a, Set also 2a C. W N 
550 ; 22 C. L. J. 95 ; 29 Bom. L. R. 371 , 

Bom. 232 = 101 I, C. 766, 


-1927 
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(a) Where there is a majority, the decision shall be according to the opinion 
of the majority. 

7. CS.629.J (i) An order of the Court rejecting the 

pealable °ObSons toorder a PP lication sha11 not appealable ; but an order granting 
granting application. an application may be objected to on the ground that the 

application was — 

(а) in contravention of the provisions of rule 2, 

(б) in contravention o * the provisions of rule 4, or 

(c) after the expiration of the period of limitation prescribed therefor and 
Without sufficient cause. 

Such objection may be taken at once by an appeal from the order granting the 
application or in any appeal from the final decree or order passed or made in the suit. 

(2) Where the application has been rejected in consequence of the failure of 
the applicant to appear, he may apply for an order to have the rejected application 
restored to the file, and, where it is proved to the satisfaction of the Court that he 
was prevented by any sufficient cause from appearing when such application was 
called on for hearing, the Court shall order it to be restored to the file upon such terms 
as to costs or otherwise as it thinks fit, and shall appoint a day for hearing the same. 

(3) No order shall be made under sub-rule (2) unless notice of the application 
has been served on the opposite party. 

8 . [S. 630.] When an application for review is’ 

Regi ? try , of . a PP ,Icatlon granted, a note thereof shall be made in the register, and 

the Court may at once rehear the case or make such 
order in regard to the rehearing as it thinks tit. 

0. 47, B. 7. — The change in the language of C. 706 = 1927 Rang. 204. Where a decree is 

0. 47, K. 7 (1) is due to a mistake on the part of modified on review, the original decree is super- 
the Legislature and theie is no deliberate depar- seded and so no appeal lies from that decree, the 
ture from S, 629 of the C. P. Code, 1882. 3c M. remedy being to appeal from the deciee passed on 
L. J. 509 = 36 I.C. 4^7- See aho 10 LC. 725:12 review. (28 A. 240 ; A . W. N. ( 1890) 144, Foil. ; 

1. C- 624 = 10 P. L. K. 1912. Execution applica- 30 A. 79, di>t. ) 9 A.L.J. 183 = 34 All. 282 ; 36 C. 

tion— Dismissal for default— Order granting re- L.J. 484 - >921 Cal. 113. The objection that 
view — Noti.ce Is not necessary. 69 1. C. 506. the Couit admitted in review, inadmissible 

APPEAt.^Rule is permissive If party chooses evidence may be taken on appeal from the final 
to appeal he must re-trict to grounds specified decree, /.<?., original decree amende 1 on review, 
therein. 8 Lah. 617 = 1927 Cab. 435 (2). No 50 I. C. 119 = 23 C. W. N. 242. Against an Older 
appeal lies from an order granting a review granting an application for review of judgment 
except on grounds mentioned in O. 47, R. 7. 14 and restoring the appeal to the file, an appeal 

IC. 39 ; 32 I C. 860 ; 28 I. C. 707 = 2 L.W. 3 66 ; lies. 21 l.C. 943- 

3*1 M. L. J. 827 = 381. C. 373 = 5 L. W. 472 ; 20 POWER OF APPELLATE COURTS.— Order 
A.L.J. $17 = 44 60S* See also 1927 Horn. granting )( i;eview of judgment confined to arrears 

599 = 29 Bom. L. R. 1 355; 3 fall. L.J. 341 = 66 I. of revenue pnly — Power of appellate Courts to 
C- 992415 A. L.J. 899 = 43 I C 490 = 40 All. re-open other questions. 1926 Cal. 2 13. Review by 
68'; 18 C.W. N. 22 = 19 C. 1 . J. 225 ; 31 M.L. J. successor on the ground of accidental slip in the 
C09. Error in thinking that there was a decree— Appellate Court cannot interfere. 24 L. 
mistake apparent on face of record— No appeal W. 447=9710. 545 ~ A. I. R. 1926 Mad. 1083. 
lies. 1926 All. 492 =94 LC. 78 (1). Under Rule The fact that the appellate Court cannot interfere 
7 (i), an objection that the lower Court granted with the order granting review does not prevent 
a review can be taken in appeal from the final that court from considering the appeal from the 
decree only upon one of ihe three grounds specifi- ultimate decre passed after review on the merits, 
ed in the sub-rule (r). 19 I. C. 481 = 109 P. R. (1927) M. W. N. 41 r . Where an order was pa •‘S- 

J913*. 3 s r - c * 769 =115 R- *9 |S 1 49 P* W.k. ed granting a review and setting aside the previous 
1913 = 18 I. C. 309 ; if P R. 1913 ; 10 P. L. K. order, an appeal did not lie in so fat as the order 
19,2 = 121. C. 624 ; to I. C. 725=35 P. W. K. granting the review was concerned but that the 
1911; 38 M I . J. 224 =55 I. C\ |44* O. 43, R t order, of the lower Court setting aside the 
(w) should be read with O. 47, R. 7. 14 I. C. 39- previous order must be Set aside in appeal. 105 
Under R. 7 the sufficiency or otherwise of the l.C. 4. 

reason for granting a review is not a ground for REVISION. —No revision lies wh eh there is a 
appeal. 63 I. C. *71* No appeal is allowed right of appeal from the final decree. 32 I, C. 
from an order granting an application for review 8604=48 P. W, R. 1916; 1927 Bom, 599 =29 Bbm, 
of an order dismissing a suit for default. 17 LC. L. R. 1355. But see also 12 1 C. 246 = 40 P. W. 
661 « 10 A.L.J. 396. An otder reusing to readmit R. 191 1 ; 3I M. L. J. 5^9 = 36 I. C. 437. 
application for review of judgment is not appeal- 0. 47, B. 8.— A review may be granted etthtT 
able but is open to revisum* 5 Rang* 121 « 102 I. as to the whole or £art, and according to R. 8 oh 
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9, [S. 629, lait para.} No application to review an order made op ad applica- 

, . tion for a review or a decree or order passed or made on 

Bar of certain applica.ions. a review shall ^ ente rtained. 

[Allahabad and Oudh] Add the following rule at the end of O. 47 

“10. Rule 38 of Order XLI shall apply, so far as may tie, to proceedings under this order.” 

ORDER XLVIII. 


Miscellaneous. 


Piocess lo be served 
expense of party issuing. 


at 


ci;c 


[Allahabad] 
; ) of K. 1. 


Costs of service. 


1 . [S. 93 ] (1) Every process issued under this 

Code shall be served at the expense of the party on whose 
behalf it is issued unless the Court otherwise directs. 

Add the words “ except as provided in O. 4, R. 1 (2) ” at the beginning of 

(2) The Court-fee chargeable for such service shall 
be paid within a time to be fixed before the process is 
issued. 


2. [S.94] All orders, notices and other documents 

O.ders and notices how required by this Code to be given to or served on any 
seived. person shall be served in the manner provided for the 

service of summons. 


3. [S. 644.] The forms given in the appendices, with such variation as the cir- 

cumstances of each case may require, shall be used for the 
Ute of forms in appendices. puri oses therein mentioned. 

[Lower Burma] The words “or such forms as may be prescribe 1 by the Chief Court of 
Lower Burma” shall be inserted after the word “Appendices”. 

[Oudh] The following is added as Rule 4 to Order XLVIII : — 

“Lxcept as otheiwise provided, in eveiy interlocutory proceeding and in every proceeding after 
decree in the triai Court, the Court may, either on the application of any party, oi of its own motion, 
dispense with service upon any defendant who has not appeared or upon any defendant who has not 
filed a written statement.” 


ORDER XLIX. 


1. 


Who may serve piocesses 
of High Court. 


CHARTHRM) HIGH COURTS. 

[S. 636 ] Notice to produce documents, summonses to witnesses, and every 
other judicial process, issued in the exercise of the original 
civil jurisdiction of the High Court, and of its matrimonial, 
testameniary and intestate jurisdictions, except summon- 
ses to defendants, writs of execution and notice to respondents, may be served by the 
attorneys in the suits, or by persons employed by them, or by such other persons as the 
High Court, by any rule or order, directs. 

2 . Nothing in this schedule shall be deemed to limit or otherwise aflect any 
f ulek in force at the commencement of this ('ode for the 
taking of evidence or the recording of judgments and orders 
by a Chartered High Court. 


Saving in resp-ct of Char 
tered High Courts. 


admitting of a review the whole case is not re- 
opened. 20 C. W. N. 1 165 = 27 C L. J. 326. It 
is open to the Court to determine whether the 
Whole case is to be reheard pr in part or in its 
entirety In the absence of any special direc- 
tion the whole case is re-epened. 53 Cal 856 = 
97 I. C. 73 * = 31 c * w - 1035 1</27 Cal. 21. 
A Court can under R. 8 grant a review and at 
once proceed to rehear the case. 26 I. C. 366 = 
(191S) M.W.N. 22. 

0 . 47 , R. 9 . — Where a plea of res ludicata has 
been wrongly accepted between the parties by 
a single Judge of the Chief Court, the question 
cannot be re-opened afterwards by a Division 
Bet\,ch. 10 I, C. 679 s * 2 S p * w K. * 9 * *- As to 
scope anc} effect of O. 47, R, 9, see 8 L»ah. 54 « 
1927 Lah. joo»!02 I. C. 523 (a). A second 


review of an order is barred by O. 47, R. 9 as it 
is practically for the review of the order passed 
on review 10 I. C. 679 -2S P. W. R. 1911 ; 20 
C. W. N. 1 165 = 27 C.L.J. 326. See also 8 Lah. 
54= 1927 Lah. 200 -- 102 I.C. 523 (2). 

0 . 48 , R. I. — See \ C.W.N.8?; 11 W. R. 290 ; 
9 W. K. 127 The provisions of O. 48, R. 1 
operate as between party and party and not be- 
tween the Government and the party. 8 Pat. L. 
T. 756 = 102 I. C. 791 = 1927 Pat. 318 (26 Cal. 
124, Foil.). 

0 . 48 , R. 2 . — See 5 Bom. 249. 

0 . 48 , R 3 . — See 24 Cal. 766 (7*2). 

0 . 49 , R. 1 . — Mode of effecting of summons. 
96 1 . C. 375 1=7 *9*6 Cal. 977. 

0 . 49 , R. 2 . — See 9 AU. 93. 
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Provincial 

Courts. 


3. [S. 638.1 The following rules shall not apply to any Chartered High Court 

. , # in the exercise of its ordinary or extraordinary original 

Application of rules. civil j url * sdiction, namely: — 

(1) rule io and rule n, clauses ( b ) and (c) of Order VII ; 

(2) rule 3 of Order X ; 

(3) rule 2 of Order XVI ; 

(4) rules 5, 6, 8, 9, 10, 11, 13, 14, 15 and 16 (so far as relates to the manner 
of taking evidence) of Order XVIII ; 

(5) rules 1 to 8 of Order XX ; and 

(6) rule 7 of Order XX XII l (so far as relates to the making of a memoran- 
dum) ; 

and rule 35 of Order XLI shall not apply to any such High Court in the exer- 
cise of its appellate jurisdiction. 

[Bor.-bay] The following be added as R. 4 in O. XLIX : — 

“ 4 . Where on a memorandum of appeal presented within the tin e prescribed for the same, the 
whole or any part of the fee prescribed by the law for the time being in force relating to Court-fees 
has not been paid, the Registrar may in his discretion allow the appellant to pay the whole or part 
as the case may be of such Court-fees and may admit the appeal to be registered even though the 
subsequent paymi nt of Court-fee may have been made after the time prescribed for presentation 
of the appeal.” 

ORDER L. 

Provincial Small Cause Courts. 

1 . The provisions hereinafter specified shall no" extend to Courts constituted 
under the Provincial Small Causes Courts Act, 1887, or to 
Provincial Small Cause Courts e >ercising the jurisdiction of a Court of Small 
Courts * Causes under that Act, that is to say, — 

(a) so much 'of this schedule as relates to — 

(i) suits excepted from the cognizance of a Court of Small Causes or the 
execution of decrees in such suits ; 

(ii) the execution of decrees against immoveable property ot the interest of 
a partner in partnership property ; 

(iii) the settlement of issues ; and 

( b ) the following rules and orders, — 

Order II, rule 1 (frame of suit) ; 

Order X, rule 3 (record of examination of parties) ; 

Order XV, except so much of rule 4 as pro 1 ides for the pr nouncen.ent at 
once of judgment ; 

Order XVIII, rules 5 to 12 (evidence) ; 

Orders XLI to XLV (appeals) ; 

Order XL VII, rules 2, 3, 5, 6, 7, (review) ; 

Order LI. 

ORDER LI. 

PRESIDENCY SMALL CAUSE COURTS. 

1 . Save as provided in rules 22 and 23 of Order V, rules 4 and 7 of Order XXI, 
and rule 4 of Order XXVI, and by the Presidency Small 
Presidency Small Cause Cause Courts Act, 1882, this schedule shall not extend to 
ovut8, any suit or proceeding in any Cour' of Small Causes 

established in the towns of Calcutta, Madras and Bombay. 

ORDER LII. 

[Allahabad and Oudh] Rule 38 of Order XLI shall apply, so far as may, be, to proceedings 
under S. 115 of the Code 


0. SO, B. 1 (a) (iii).— Though a Small Cau«e indicate what the points are tp give the parties 
Court is not required to frame issues yet where a an opportunity to produce theft* evidence thereon, 
case involves many questions, the Court should 59 I. C, 703. 
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APPENDIX A. 

Pleadings. 

(1) Titles of Suits. 

In the Court op 

A. B. ( add description and residence ) . . . Plaintiff, 

against 

C. D. ( add description and residence) . . . Defendant. 


(2) Description of Parties In Particular Oases. 

The Secretary of State for India in Council. 


The Advocate-General of 


The Collector of 


The State of 


The A. B. Company, Limited, having its registered office at 


A. B., a public officer of the C. D. Company 


A. B. (add description and residence) , on behalf of himself and all other creditors 
of C. D., late of (add description and residence). 


A. B. (add description and residence) , on behalf of himself and all other holders of 
debentures issued by the Company, Limited. 


The Official Receiver. 


A. B., a minor (add description and residence), by C. D. [or by the Court of Wards], his 
next friend. 


A. B. (add description and residence ), a person of unsound mind [or of weak mind], 
by C. D., his next friend. 

A. B., a firm carrying on business in partnership at 

A. B. (add description and residence ), by his constituted attorney C.D. (add descrip- 
tion and residence). 

A. B. (add description and residence), Shebait of Thakur. 

A. B. (add description and residence), executor of C. D., deceased. 

A B. (add description and residence), heir of C. D., deceased. 


(3) Plaints. 

No. 1. 

Money Lent. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , he lent the defendant rupees repayable on 

the day of 

2. The defendant has not paid the same, except rupees paid on the day 

of 19 . 

[7/ the plaintiff claims exemption from any law of limitation , say : — ] 

3. The plaintiff was a minor [or insane] from the day of till the 

day of 

4. [Facts showing when the cause of action arose and that the Court has jurisdiction .] 

5. The value of the subject-matter of the suit for the purpose of jurisdiction is 

rupees and for the purpose of court-fees is rupees. 

6* The plaintiff claims rupees, with interest at per eent. from 

the day of 


19 
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No, & 

Money Overpaid. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff agreed to buy and the 

defendant agreed to sell bars of silver at annas per tola of fine silver. 

2. The plaintiff procured the said bars to be assayed by E. F., who was paid by the de- 

fendant for such assay, and E. F. declared each of the bars to contain 1,500 tolas of fine silver, 
and the plaintiff accordingly paid the defendant rupees. 

3. Each of the said bars contained only 1,200 tolas of fine silver, of which fact the 
plaintiff was ignorant when he made the payment. 

4 . The defendant has not repaid the sum so overpaid. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 3. 

Goods sold at a fixed Price and delivered, 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , E. F. sold and delivered to the 

defendant [one hundred barrels of flour, or the goods mentioned in the schedule hereto annexed, 
or sundry goods]. 

2. The defendant promised to pay rupees for the said goods on delivery [or 

on the day of , some day before the plaint was filed], 

3. He has not paid the same. 

4. E. F. died on the day of 19 . By his last will he appointed 

his brother, the plaintiff, his executor. 

[As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff as executor of E. F. claims [Relief claimed]. 


No. 4. 

Goods sold at a reasonable Price and delivered. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , plaintiff sold and delivered to 

the defendant [sundry articles of house furniture ], but no express agreement was made as to 
the price. 

2. The goods were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 5. 

Goods made at Defendant's Request, and not accepted. 

(Title.) 

A. B. t the above-named plaintiff, states as follows : — 

1. On the day of 19 , E. F. agreed with the plaintiff that the 

plaintiff should make for him [six tables and fifty chairs] and that E. F. should pay for the 
goods on delivery rupees. 

2. The plaintiff made the goods, and on the day of 19 offered to 

deliver them to E. F., and has ever since been ready and willing so to do. 

3. E. F. has not accepted the goods or paid for them. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 

No. 6. 

Deficiency upon a Re-sale [Goods sold at Auction]. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1, On the day of 19 , the plaintiff put up at auction sundry 

[Foods], subject to the condition that all goods not paid for and removed by the purchaser 
within [ten days] after the sale should be re-sold by auction on his account, of which condi- 
tion the defendant had notice. t 

2. The defendant purchased [ one crate of crockery] at the auction at the pnee of 

rupees. 
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3. The plaintiff was ready and willing to deliver the goods to the defendant on the date 
of the sale and for [ ten days ] after. 

4. The defendant did not take away the goods purchased by him, nor pay for them 
within [ten days ] after the sale, nor afterwards. 

5. On the day of 19 , the plaintiff re-sold the [crate of crockery ] 

on account of the defendant, by public auction, for rupeos. 

6. The expenses attendant upon such re-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to rupees. 

[As in paras . 4 and 5 of Form No . 1, and Relief claimed .] 

No. 7. 

Services at a reasonable Rate. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. Between the day of 19 , and the day of 

19 , at , plaintiff [executed sundry drawings , designs and diagrams] for the 

defendant, at his request ; but no express agreement was made as to the sum to be paid for 
such services. * 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 8. 

Services and Materials at a reasonable Cost. 

(Title.) 

A. R., the above-named plaintiff, states as follows : — 

1. On the day of 19 , at , the plaintiff built a house [known 

as No. , in ], and furnished the mc/enals therefor, for the defendant, at his request, 
but no express agreement was made as to the amount to be paid for such work and materials. 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

[ As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 9. 

Use and Occupation. 

(Title.) 

A. B. y the above-named plaintiff, executor of the will of X. deceased states as 
follows : — 

1. That the defendant occupied the [house No. , Street], by 

permission of the said X. Y., from the day of 19 , until the day of 

19 , and no agreement was made as to payment for the use of the said premises. 

2. That the use of the said premises for the said period was reasonably worth 
rupees. 

3. The defendant has not paid the money. 

[Js in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff as executor of X. Y. claims [Relief claimed]. 


No. 10. 

On an Award. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant, having a difference 

between them concerning [a demand of the plaintiff for the price of ten barrels of oil which 
the defendant refused to pay], agreed in writing to submit the difference to the arbitration 
of F. F. and G. H., and the original document is annexed hereto. 

2. On the day of 19 , the arbitrators awarded that the defendant 

should [pay the plaintiff rupees], 

3. The defendant has not paid the money. 

[As in paras . 4 and 5 of Form No . 1, and Relief claimed .] 
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No. 11. 

On a Foreign Judgment. 

( Title .) 

B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , at , in the State [or Kingdom] 

of , the Court of that 

State [or Kingdom], in a suit therein pending between the plaintiff and the defendant, duly 
adjudged that the defendant should pay to the plaintiff rupees, with interest from the 

said date. 

2. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 12. 

Against Surety for Payment of Rent. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , E. F. hired from the plaintiff for the term on 

years, the [house No. , Street], at the annual rent of 

rupees, payable [monthly]. 

2. The defendant agreed, in consideration of the letting of the premises to E. F., to 
guarantee the punctual payment of the rent. 

3. The rent for the month of 19 , amounting to rupees, 

has not been paid. 

[If, by the terms of the agreement, notice is required to be given to the surety, add : — ] 

4. On the day of 19 , the plaintiff gave notice to the defendant 

of the non-payment of the rent, and demanded payment thereof. 

5. The defendant has not paid the same. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 13. 

Breach of Agreement to purchase Land. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant entered 

into an agreement, and the original document is hereto annexed. 

[Or, on the day of 19 , the plaintiff and defendant 

mutually agreed that the plaintiff should sell to the defendant and that the defendant 
should purchase from the plaintiff forty bighas 1 of land in the village of for 

rupees.] 

2. On the day of 19 , the plaintiff, being then the 

absolute owner of the property [and the same being free from all incumbrances as was 
made to appear to the defendant], tendered to the defendant a sufficient instrument of 
transfer of the same [or, was ready and willing, and is still ready and willing, and offered, 
to transfer the same to the defendant by a sufficient instrument] on the payment by the 
defendant of the sum agreed upon. 

3. The defendant has not paid the money. 

[^4* in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 14. 

Not delivering Goods sold. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant 

mutually agreed that the defendant should deliver [one hundred barrels of flour] to the 
plaintiff on the day of 19 , and that the plaintiff should 

pay therefor rupees on delivery. 

2. On the [said] day the plaintiff was ready and willing, and offered, to pay the 
defendant the said sum upon delivery of the goods. 

3. The defendant has not delivered t^ie goods, and the plaintiff has been deprived of 
the profits which would have accrued to him from such delivery, 

[As in para i. 4 and 5 of Form No. 1, and Belief claimed.] 

** acres M 

'For the word “Pighaa” the Calcutta High Court has substituted 


€t bighas 99 
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No. 15. 

Wrongful Dismissal. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should serve the defendant as [an accountant, or in the capacity of 
foreman, or as the case may be,] and that the defendant should employ the plaintiff as 
such for the term of [one year] and pay him for his services rupees 

[monthly]. 

2. On the day of 19 , the plaintiff entered upon 

the service of -the defendant and has ever since been, and still is, ready and willing to 
continue in such service during the remainder of the said year whereof the defendant 
always has had notice. 

3. On the day of 19 , the defendant wrongfully 

discharged the plaintiff, and refused to permit him to serve as aforesaid, or to pay him 
for his services. 

[^4s in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 16. 

Breach of Contract to serve. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On -the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should employ the defendant at an [annual] salary of 

rupees, and that the defendant should serve the plaintiff as [an artist] for the term of 
[one year.] 

2. The plaintiff has always been ready and willing to perform his part of the agree- 
ment [and on the day of 19 , offered so to do]. 

3. The defendant [entered upon] the service of the plaintiff on the above-mentioned 

day, but afterwards on the day of 19 , he refused to serve 

the plaintiff as aforesaid. 

[^s in paras. 4 and 5 of Form No. 1, and Relief claimed.] 

No. 17. 

Against a Builder for Defective Workmanship. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant entered 

into an agreement, and the original document is hereto annexed. [Or state the tenor of 
the contract.] 

[2. The plaintiff duly performed all the conditions of the agreement on his part.] 

3. The defendant [built the house referred to in the agreement in a bad and unwork- 
manlike manner.] 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 

No. 18. 

On a Bond for the Fidelity of a Clerk. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff took E. F. into his employment 

as a clerlj. 

2. In consideration thereof, on the day of 19 , the defendant 

agreed with the plaintiff that if E. F. should not faithfully perform his duties as a clerk to the 
plain! iff, or should fail to account to the plaintiff for all moneys, evidences of debt or other 
property received by him for the use of the plaintiff, the defendant would pay to the 
plaintiff whatever loss he might sustain by reason thereof, not exceeding rupees. 

[Or, 2. In consideration thereof, the defendant by his bond of the same date bound 
himself to pay the plaintiff the penal sum of rupees, subject to the condition that 

if E. F . should faithfully perform his duties as clerk and cashier to the plaintiff and should 
justly account to the plaintiff for all moneys, evidences of debt or other property which 
should be at any time held by him in trust for the plaintiff, the bond should be void.] 

[Or, 2. In consideration thereof, on the same date the defendant executed a bond in 
favour of the plaintiff, and the original document is hereto annexed.] 

67 
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3. Between the day of 19 , and the day of 

19 E. F. received money and other property, amounting to the value of rupees, for the 
use of the plaintiff, for which sum he has not accounted to him, and the same still remains 
due and unpaid. 

[As in paras . 4 and 5 of Form No. 1, and Belief claimed.] 


No. 19. 

By Tenant against Landlord, with Special Damage. 

(Title.) 

A . B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant, by a registered instrument, 

let to the plaintiff [the house No. , Street] for the term of years, 

contracting with the plaintiff, that lie, the plaintiff, and his legal representatives should 
quietly enjoy possession thereof for the said term. 

2. All conditions were fulfilled and all things happened necessary to entitle the plain- 
tiff to maintain this suit. 

3. On the day of 19 , during the said term, E. F . 

who was the lawful owner of the said house, lawfully evicted the plaintiff therefrom, and 
still withholds the possession thereof from him. 

4. The plaintiff was thereby [prevented from continuing the business of a tailor at 

the said place, was compelled to expend rupees in moving, and lost the custom 

of G. H. and I. J. by such removal]. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 20. 

On an Agreement of Indemnity. 

(Title.) 

A. B. f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant, being partners 

in trade under the style of A. B. and C. D., dissolved the partnership, and mutually agreed 
that the defendant should take and keep all the partnership property, pay all debts of the 
firm and indemnify the plaintiff against all claims that might be made upon him on account 
of any indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the agreement on his part. 

3. On the day of 19 , [a judgment was recovered against 

the plaintiff and defendant by E. F., in the High Court of Judicature at , 

upon a debt due from the firm to E. F. f and on the day of 19 ,] 

the plaintiff paid rupees [in satisfaction of the same]. 

4. The defendant has not paid the same to the plaintiff. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 21. 

Procuring Property by Fraud. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant, for the purpose of 

inducing the plaintiff to sell him certain goods, represented to the plaintiff that [he, the 
defendant, was solvent, and worth rupees over all his liabilities]. 

2. The plaintiff was thereby induced to sell [and deliver] to the defendant 

[dry goods] of the value of rupees. 

3. The said representations were false [or state the particular falsehoods] and were 
then known by the defendant to be so. 

4. The defendant has not paid for the goods. [Or, if the goods were not delivered.] 
The plaintiff, in preparing and shipping the goods and procuring their restoration, expended 

rupees. 

[ As in paras. 4 and 5 of Form No. 1, and Belief claimed .] 

No. 22. 

Fraudulently procuring Credit to be given to another Person. 

(Title.) 

A . B.y the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant represented to the 

plaintiff that E. F. was solvent and in good credit, and worth rupees over all his 
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liabilities [or that E. F. then held a responsible situation and was in good circumstances, 
and might safely be trusted with goods on credit]. 

2. The plaintiff was thereby induced to sell to E. F. [rice] of the value of 

rupees [on months credit], 

3. The said representations were false and were then known by the defendant to be 
so, and were made by him with intent to deceive and defraud the plaintiff [or to deceive 
and injure the plaintiff]. 

4. E. F, [did not pay for the said goods at the expiration of the credit aforesaid, or} 
has not paid for the said rice, and the plaintiff has wholly lost the same. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 23. 

Polluting the Water under the Plaintiff's Land. 

(Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of 

certain land called and situate in and of a well therein, and of water in the 

well, and was entitled to the use and benefit of the well and of the water therein, and to have 
certain springs and streams of water which flowed and ran into the well to supply the same 
to flow or run without being fouled or polluted. 

2. On the day of 19 , the defendant wrongfully fouled 

and polluted the well and the water therein and the springs and streams of water which 
flowed into the well. 

3. In consequence the water in the well became impure and unfit for domestic and 
other necessary purposes, and the plaintiff and his family are deprived of the use and 
benefit of the well and water. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 24. 

Carrying on a Noxious Manufacture. 

(Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of certain 

lands called situate in 

2. Ever since the day of 19 , the defendant has wrongfully 

caused to issue from certain smelting works carried on by the defendant large quantities 
of offensive and unwholesome smoke and other vapours and noxious matter, which spread 
themselves over and upon the said lands and corrupted the air, and settled on the surface 
of the lands. 

3. Thereby the trees, hedges, herbage and crops of the plaintiff growing on the lands wer<* 
damaged and deteriorated in value, and the cattle and livestock of the plaintiff on the lands 
became unhealthy, and many of them were poisoned and died. 

4. The plaintiff was unable to graze the lands with cattle and sheep as he otherwise 
might have done, and was obliged to remove his cattle, sheep and farming-stoek therefrom, 
and has been prevented from having so beneficial and healthy a use and occupation of the 
lands as he otherwise would have had. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 25. 

Obstructing a Right of Way. 

(Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed of [a house 

in the village of ]. 

2. He was entitled to a right of way from the [house] over a certain field to a public 
highway and back again from the highway over the field to the house, for himself and his 
servants [with vehicles, or on foot] at all times of the year. 

3. On the day of 19 , defendant wrongfully obstructed the said way, 

so that the plaintiff could not pass [with vehicles, or on foot, or in any manner] along the 
way [and has ever since wrongfully obstructed the same]. 

4. (State special damage , if any.) 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 
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No. 26. 

Obstructing a Highway, 

(Title.) 

1. The defendant wrongfully dug a trench and heaped up earth and stones in the 

public highway leading from to so as to obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said highway, fell over the 
said earth and stones [or into the said trench] and broke his arm, and suffered great pain, 
and was prevented from attending to his business for a long time, and incurred expense for 
medical attendance. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed .] 


No. 27. 

Diverting a Watercourse. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed of a mill 

situated on a [stream] known as the , in the village of , district of 

2. By reason of such possession the plaintiff was entitled to the flow of the stream 
for working the mill. 

3. On the day of 19 , the defendant, by cutting the bank of the 

stream, wrongfully diverted the water thereof, so that less water ran into the plaintiff’s mill. 

4. By reason thereof the plaintiff has been unable to grind more than sacks per 

day, whereas, before the said diversion of water, he was able to grind sacks per day. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 28. 

Obstructing a Right to use Water for Irrig\tion. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. Plaintiff is, and was at the time hereinafter mentioned, possessed of certain lands 
situate, etc., and entitled to take and use a portion of the water of a certain stream for 
irrigating the said lands. 

2. On the day of 19 , the defendant prevented the plaintiff from 

taking and using the said portion of the said water as aforesaid, by wrongfully obstructing 
and diverting the said stream. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 

No. 29. 

Injuries caused by Negligence on a Railroad. 

(Title.) 

A. B. f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendants were common carriers 

of passengers by railway between and 

2. On that day the plaintiff was a passenger in one of the carriages of the defendants 
on the said railway. 

3. While he was such passenger, at [or near the station of 

or between the stations of and ], a collision occurred on the said rail- 

way caused by the negligence and unskilfulness of the defendants’ servants, whereby the 
plaintiff was much injured [having his leg broken, his head cut, etc., and state the special 
damage , if any , as], and incurred expense for medical attendance, and is permanently dis- 
abled from carrying on his former business as [a salesman]. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 

[Or thus : — 2. On that day the defendants by their servants so negligently and unskil- 
fully drove and managed an engine and a train of carriages attached thereto upon and 
along the defendants’ railway which the plaintiff was then lawfully crossing, that the said 
engine and train were driven and struck against the plaintiff, whereby, etc., as in para. 3.] 

No. 30. 

Injuries caused by Negligent Driving. 

(Title.) 

A . B.f the above-named plaintiff, states as follows 

1. The plaintiff is a shoemaker, carrying on business at . The defendant is a 

merchant of 
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2. On the day of 19 , the plaintiff was walking southward along 

Chowringhee, in the City of Calcutta, at about 3 o’clock in the afternoon. He was obliged 
to cross Middleton Street, which is a street running into Chowringhee at right angles. 
While he was crossing this street, and just before he could reach the foot pavement on the 
further side thereof, a carriage of the defendant’s drawn by two horses under the charge 
and control of the defendant’s servants, was negligently, suddenly and without any warning 
turned at a rapid and dangerous pace out of Middleton Street into Chowringhee. The 
pole of the carriage struck the plaintiff and knocked him down, and he was much trampled 
by the horses. 

3. By the blow and fall and trampling the plaintiff’s left arm was broken, and he 
was bruised and injured on the side and back, as well as internally, and in consequence 
thereof the plaintiff was for four months ill and in suffering, and unable to attend to hie 
business, and incurred heavy medical and other expenses, and sustained great loss of business 
and profits. 

[As in paras . 4 and 5 of Form No. 1, and Relief claimed.] 


No. 31. 

For malicious Prosecution. 

(Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant obtained a warrant of arrest 

from [a Magistrate of the said city, or as the case may be] 

on a charge of and the plaintiff was arrested thereon, and imprisoned 

for [days, or hours, and gave bail in the sum of 

rupees to obtain his release J. 

2. In so doing the defendant acted maliciously and without reasonable or probable 
cause. 

3. On the day of 19 , the Magistrate dismissed the complaint 

of the defendant and acquitted the plaintiff. 

4. Many persons, whose names are unknown to the plaintiff, hearing of the arrest,, 
and supposing the plaintiff to be a criminal, have ceased to do business with him; or in 
consequence of the said arrest, the plaintiff lost his situation as clerk to one E. F. ; or in 
consequence the plaintiff suffered pain of body and mind, and was prevented from tran- 
sacting his business, and was injured in his credit, and incurred expense in obtaining his 
release from the said imprisonment and in defending himself against the said complaint. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 32. 

Moveables wrongfully detained. 

(Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. On the day of 19 , plaintiff owned [or state facts showing a right 

to the possession] the goods mentioned in the schedule hereto annexed [or describe the 
goods], the estimated value of which is rupees. 

2. From that day until the commencement of this suit the defendant has detained the 
same from the plaintiff. 

3. Before the commencement of the suit, to wit, on the day of 19 , the 

plaintiff demanded the same from the defendant, but he refused to deliver them. 

in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims — 

(1) delivery of the said goods, or rupees, in case delivery cannot be had; 

(2) rupees compensation for the detention thereof. 


The Schedule. 


No. 33. 

Against a fraudulent Purchaser and his Transferee with Notice. 

(Title.) 

A. B. f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant C. D. y for the purpose of 

inducing the plaintiff to sell him certain goods, represented to the plaintiff that [he was 
solvent, and worth rupees over all his liabilities]. 

2. The plaintiff was thereby induced to sell and deliver to C. D. [one hundred boxes of 

tea], the estimated value of which is rupees. 
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3. The said representations were false, and were then known by C. D. to be so [or at 
the time of making the said representations, C. D. was insolvent, and knew himself to be so]. 

4. C. D. afterwards transferred the said goods to the defendant E. F . without consi- 
deration [or who had notice of the falsity of the representation]. 

[As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims — 

(1) delivery of the said goods, or rupees, in case delivery cannot be had; 

(2) rupees compensation for the detention thereof. 

No. 34. 

Rescission of a Contract on the Ground of Mistake. 

{Title.) 

A. B. f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant represented to the plaintiff 

that a certain piece of ground belonging to the defendant, situated at , contained [ten 
bighas]. 

2. The plaintiff was thereby induced to purchase the same at the price of 

rupees in the belief that the said representation was true, and signed an agreement, of 
which the original is hereto annexed. Rut the land has not been transferred to him. 

3. On the day of 19 , the plaintiff paid the defendant 

rupees as part of the purchase money. 

4. That the said piece of ground contained in fact only [five bighas]. 

[.4 s in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims — 

(1) rupees, with interest from the day of 19 . 

(2) that the said agreement be delivered up and cancelled. 

No. 35. 

An Injunction Restraining Waste. 

(Title.) 

A. B. f the above-named plaintiff, states as follows : — 

1. The plaintiff is the absolute owner of [describe the property ]. 

2. The defendant is in possession of the same under a lease from the plaintiff. 

3. The defendant has [cut down a number of valuable trees, and threatens to cut 
down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims that the defendant be restrained by injunction from com- 
mitting or permitting any further waste on the said premises. 

[ Pecuniary, compensation may also be claimed.] 


No. 36. 

Injunction Restraining Nuisance. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. Plaintiff is, and at all times hereinafter mentioned was, the absolute owner of 

■[the house No. , Street, Calcutta]. 

2. The defendant is, and at all the said times was, the absolute owner of [a plot of 

ground in the same street ]. 

3. On the day of 19 , the defendant erected upon his said plot 

a slaughter-house, and still maintains the same ; and from that day until the present time 
has continually caused cattle to be brought and killed there [and has caused the blood and 
offal to be thrown into the street opposite the said house of the plaintiff]. 

[4. In consequence the plaintiff has been compelled to abandon the said house, and 
has been unable to rent the same.] 

[As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims that the defendant be restrained by injunction from com- 
mitting or permitting any further nuisance. 


No. 37. 

Public Nuisance. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. The defendant has wrongly heaped up earth and stones on a public road known as 
Street at so as to obstruct the passage of the public along 
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the same and threatens and intends, unless restrained from so doing, to continue and repeat 
the said* wrongful act. 

2. The plaintiff has obtained the consent in writing of the Advocate-General [or of 
the Collector or other officer appointed in this behalf] to the institution of this suit. 

[As in paras. 4 and 5 of Form No. 1.] 

5. The plaintiff claims — 

(1) a declaration that the defendant is not entitled to obstruct the passage of the 
public along the said public road; 

(2) an injunction restraining the defendant from obstructing the passage of the 
public along the said public road and directing the defendant to remove the earth and stones 
wrongfully heaped up as aforesaid. 


No. 38. 

Injunction against the Diversion of a Water-course. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

[As in Form No. 27.] 

The plaintiff claims that the defendant be restrained by injunction from diverting the 
water as aforesaid. 


No. 39. 

Restoration of Moveable Property threatened with destruction, and for 

an Injunction. 

(Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. Plaintiff is, and at all times hereinafter mentioned was, the owner of [a portrait 
of his grandfather which was executed by an eminent painter], and of which no duplicate 
exists [or state any facts showing that the property is of a kind that cannot be replaced by 
money]. 

2. On the day of 19 , he deposited the same for safe-keeping 

with the defendant. 

3. On the day of 19 , he demanded the same from 

the defendant and offered to pay all reasonable charges for the storage of the same. 

4. The defendant refuses to deliver the same to the plaintiff and threatens to conceal, 
dispose of, cut or injure the same if required to deliver it up. 

5. No pecuniary compensation would be an adequate compensation to the plaintiff 
for the loss of the [painting]. 

[As in paras. 4 and 5 of Form No. 1.] 

8. The plaintiff claims — 

(1) that the defendant be restrained by injunction from disposing of, injuring or 
concealing the said [painting] ; 

(2) that he be compelled to deliver the same to the plaintiff. 


No. 40 

Interpleader. 

(Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. Before the date of the claims hereinafter mentioned G. H. deposited with the 
plaintiff [describe the property] for [safe-keeping]. 

2. The defendant C. D. claims the same [under an alleged assignment thereof to him 
from G. £T.]. 

3. The defendant E. F. also claims the same [under an order of G. H. transferring the 
■same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

5. He has no claim upon the said property other than for charges and costs, and is 
ready and willing to deliver it to such persons as the Court shall direct. 

6. The suit is not brought by collusion with either of the defendants. 

[As in paras. 4 and 5 of Form No. 1.] 

9. The plaintiff claims — 

(1) that the defendants be restrained, by injunction, from taking any proceedings 
against the plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their claims to the 
aaid property ; 

[(3) that •Borne person be authorized to receive the said property pending such 
litigation ; ] 
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(4) that upon delivering the game to such [person] the plaintiff be discharged 
from all liability to either of the defendants in relation thereto. 


No. 41. 

Administration by Creditor on behalf of himself and all other Creditors. 

(Title.) 

A . B., the above-named plaintiff, states as follows : — 

1. E. F., late of , was at the time of his death, and his estate still is, indebted 

to the plaintiff in the sum of 

[Here insert nature of debt and security , if any ]. 

2. E. F . died on or about the day of . By his last 

will, dated the day of , he appointed C . D . his executor [or 

devised his estate in trust, etc., or died intestate, as the case may be]. 

3. The will was x^roved by C. D. [or letters of administration were granted, etc.]. 

4. The defendant has x>ossessed himself of the moveable [and immoveable, or the pro- 
ceeds of the immoveable] property of E. F., and has not paid the plaintiff his debt. 

[As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims that an account may be taken of the moveable [and immove- 
able] property of E. F., deceased and that the same may be administered under the decree 
of the Court. 


No. 42. 

Administration by Specific Legatee. 

(Title.) 

[Alter Form No. 41 thus] : 

[Omit paragraph 1 and commence paragraph 2] E. F., late of , died on or 

about the day of . By his last will, dated the 

day of he appointed C. D. his executor, and bequeathed 

to the plaintiff [here state the specific legacy]. 

For paragraph 4 substitute — 

The defendant is in possession of the moveable property of E. F. y and, amongst other 
things, of the said [here name the subject of the specific bequest]. 

For the commencement of paragraph 7 substitute — 

The plaintiff claims that the defendant may be ordered to deliver to him the said, 
[here name the subject of the specific bequest ], or that, etc. 


No. 43. 


Administration by Pecuniary Legatee. 


(Title.) 


[Alter Form No. 41 thus] : 

[Omit paragraph 1 and substitute for paragraph 2] E. F late of 
, died on or about the day of 

will, dated the day of 

C . D. his executor, and bequeathed to the plaintiff a legacy of 
In paragraph 4 substitute li legacy ” for “debt.” 

Another form. 


By his last 
he appointed 
rux>ees. 


(Title.) 

E. F. t the above-named plaintiff, states as follows : — 

1. A . B. of K. in the died on the day of . By his last 

will, dated the day of , he appointed the defendant and 

M. N . [who died in the testator's lifetime] his executors, and bequeathed his property, 
whether moveable or immoveable, to his executors in trust, to pay the rents and income 
thereof to the plaintiff for his life ; and after his decease, and in default of his having* 
a son who should attain twenty-one, or a daughter who should attain that age or marry, 
upon trust as to his immoveable property for the person who would be the testator's heir- 
at-law, and as to his moveable property for the persons who would be the testator's next- 
of kin if he had died intestate at the time of the death of the plaintiff, and such failure 
of his issue as aforesaid. 

2. The will was proved by the defendant on the day of . The plaintiff 
has not been married. 

3. The testator was at his death entitled to moveable and immoveable property ; the 
defendant entered into the receipt of the rents of the immoveable property and got in the 
moreable property ; he has sold some part of the immoveable property# 

[As in paras . 4 and 5 of Form No . 1.] ^ 
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0. The plaintiff claims — 

(1) to have the moveable and immoveable property of A. B. administered in this^ 
Court, and for that purpose to have all proper directions given and accounts taken ; 

(2) such further or other relief as the nature of the case may require. 


No. 44. 

Execution of Trusts. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. He is one of the trustees under an instrument of settlement bearing date on or 

about the day of made upon the marriage of E. F. and G. H. tha 

father and mother of the defendant [or an instrument of transfer of the estate and effects 
of E. F. for the benefit of C . D ., the defendant, and the other creditors of E . F.]. 

2. A. B. has taken upon himself the burden of the said trust, and is in possession of 
[or of the proceeds of] the moveable and immoveable property transferred by the said 
instrument. 

3. C. T>. claims to be entitled to a beneficial interest under the instrument. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff is desirous to account for all the rents and profits of the said im- 
moveable property [and proceeds of the sale of the said, or of part of the said, immoveable- 
property, or moveable, or the proceeds of the sale of, or of part of, the said moveable pro- 
perty, or the profits accruing to the plaintiff as such trustee in the execution of the said 
trust] ; and he prays that the Court will take the accounts of the said trust, and also 
that the wholp of the said trust estate may be administered in the Court for the benefit of 
C. D the defendant, and all other persons who may be interested in such administration, 
in the presence of C. D. and such other persons so interested as the Court may direct, or 
that C. D. may show good cause to the contrary. 

[N. B. — Where the suit is by a beneficiary , the plaint may be modelled , mutatis mutandis,, 
on the plaint by a legatee.] 


No. 45. 

Foreclosure or Sale. 

(Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the particulars of the mortgage : — 

(a) (date) ; 

(b) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(/) (amount now due) ; 

(g) W th e plaintiff's title is derivative , state shortly the transfers or devolution 
under which he claims.) 

(If the plaintiff is mortgagee in possession, add) 

3. The plaintiff took possession of the mortgaged property on the day of and 
is ready to account as mortgagee in possession from that time. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims — 

(1) payment, or in default [sale or] foreclosure [and possession] ; 

[Where Order 34, Buie 6, applies.] 

(2) in case the proceeds of the sale are found to be insufficient to pay the amount 
due to the plaintiff, then that liberty be reserved to the plaintiff to apply for a decree for 
the balance. 


No. 40. 

Redemption. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagor of lands of which the defendant is mortgagee. 

2. The following are the particulars of the mortgage : — 

(a) (date) ; 

(b) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

68 
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(e) (property subject to mortgage) ; 

(/) (if the plaintiff *8 title is derivative, state shortly the transfers or devolution 
tinder which he claims ). 

(If the defendant is mortgagee in possession , add 'i 

3. The defendant has taken possession [or has received the rents] of the mortgaged 
property. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims to redeem the said property and to have the same reconvened 
to him [and to have possession thereof]. 

No. 47. 

Specific Performance (No. 1). 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

3. By an agreement dated the day of and 

signed by the defendant, he contracted to buy of [or sell to] the plaintiff certain immoveable 
property therein described and referred to, for the sum of rupees. 

2. The plaintiff has applied to the defendant specifically to perform the agreement on 
his part but the defendant has not done so. 

3. The plaintiff has been and still is ready and willing specifically to perform the 
agreement on his part of which the defendant has had notice. 

[^4s in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims that the Court will order the defendant specifically to perform 
the agreement and to do all acts necessary to put the plaintiff in full possession of the said 
property [or to accept a transfer and possession of the said property] and to pay the costs 
of the suit. 

No. 48. 

Specific Performance (No. 2). 

(Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant 

entered into an agreement, in writing, and the original document is hereto annexed. 

The defendant was absolutely entitled to the immoveable property described in the 
agreement. 

2. On the day of 19 , the plaintiff tendered 

rupees to the defendant, and demanded a transfer of the said property 
by a sufficient instrument. 

3. On the day of 19 , the plaintiff again demanded such 

transfer. [Or the defendant refused to transfer the same to the plaintiff.] 

4. TJhe defendant has not executed any instrument of transfer. 

5. The plaintiff is still ready and willing to pay the purchase-money of the said pro- 
perty to the defendant. 

[As in paras. 4 and 5 of Form No. 1.] 

8. The plaintiff claims — 

(1) that the defendant transfers the said property to the plaintiff by a sufficient 
instrument [following the terms of the agreement] ; 

(2) rupees compensation for withholding the same. 

No. 49. 

Partnership. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. He and C. D. f the defendant, have been for years 

{or months] past carrying on business together under articles of partnership in writing [or 
under a deed, or under a verbal agreement]. 

2. Several disputes and differences have arisen between the plaintiff and defendant 
as such partners whereby it has become impossible to carry on the business in partnership 
with advantage to the partners. [Or the defendant has committed the following breaches 
of the partnership articles : — 

( 1 ) 

( 2 ) 

(3) ] 

[As in paras. 4 and 5 of Form No. l.J 
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tion 
dissolved.] 


Denial 


Protest 


The plaintiff claims — 

(1) dissolution of the partnership ; 

(2) that accounts be taken; 

(3) that a receiver be appointed. 

[N.B. — In suits for the winding up of any partnership , omit the claim for dissolu - 
and instead insert a paragraph stating the facts of the partnership having been 


Limitation 
Jurisdiction * 

Insolvency 

Minority 

Payment into Court 

Performance remitted 
Rescission 
'Res judicata 
Estoppel 


•Ground of defence 
subsequent to insti- 
tution of suit. 


(4) Written Statements. 

General Defences. 

The defendant denies that ( set out facts). 

The defendant does not admit that ( set out facts). 

The defendant admits that but says that 

The defendant denies that he is a partner in the defendant firm 
of 

The defendant denies that he made the contract alleged or any 
contract with the plaintiff. 

The defendant denies that he contracted with the plaintiff as 
alleged or at all. 

The defendant admits assets but not the plaintiff’s claim. 

The defendant denies that the plaintiff sold to him the goods 
mentioned in the plaint or any of them. 

The suit is barred by article or article of the second 

schedule to the 1 Indian Limitation Act, 1877. 

The Court has no jurisdiction to hear the suit on the ground that 
( set forth the grounds). 

On the day of a diamond ring was delivered 

by the defendant to and accepted by the plaintiff in discharge 
of the alleged cause of action. 

The defendant has been adjudged an insolvent. 

The plaintiff before the institution of the suit was adjudged an 
insolvent and the right to sue vested in the receiver. 

The defendant was a minor at the time of making the alleged 
contract. 

The defendant as to the whole claim (or as to Rs. part of 
the money claimed, or as the case may be) has paid into Court 
Rs. and says that this sum is enough to satisfy the 

plaintiff’s claim (or the part aforesaid). 

The performance of the promise alleged was remitted on the 
(date). 

The contract was rescinded by agreement between the plaintiff and 
defendant. 

The plaintiff’s claim is barred by the decree in suit (give the 
reference). 

The plaintiff is estopped from denying the truth of (insert 
statement as to which estoppel is claimed) because (here state 
the facts relied on as creating the estoppel). 

Since the institution of the suit, that is to say, on the day 
of (set out facts). 


No. 1. 


1 . 

2 . 

3. 


4. 

5. 

6 . 


Defence in suits for Goods sold and delivered. 

The defendant did not order the goods. 

The goods were not delivered to the defendant. 

The price was not Rs. 

[or] 

Except as to Rs. , same as 




1 . 

2 . 

3. 


7. The defendant [or A. B. f the defendant’s agent] satisfied the claim by payment 
before suit to the plaintiff [or to C . D ., the plaintiff’s agent] on the day of 19 

8. The defendant satisfied the claim by payment after suit to the plaintiff on the 

day of 19 


See now the Indian Limitation Act, 1908 (IX of 1908), infra . 
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No. 2. 

Defence in suits on Bonos. 

1. The bond is not the defendant’s bond. 

2. The defendant made payment to the plaintiff on the day according to the condition 
of the bond. 

3. The defendant made payment to the plaintiff after the day named and before suit 
of the principal and interest mentioned in the bond. 

No. 3. 

Defence in suits on Guarantees. 

1. The principal satisfied the claim by payment before suit. 

2. The defendant was released by the plaintiff giving time to the principal debtor in 
pursuance of a binding agreement. 


No. 4. 

set off for goods 


Rs. 

150 
50 

Total . . 200 

2. As to the whole [or as to Rs. , part of the money claimed] the defendant 

made tender before suit of Rs. and has paid the same into Court. 


Defence in any suit for debt. 

1. As to Rs. 200 of the money claimed, the defendant is entitled to 
sold and delivered by the defendant to the plaintiff. 

Particulars are as follows : — 

1907, January 25th 
„ February 1st 


No. 5. 

Defence in suits for injuries caused by negligent driving. 

1. The defendant denies that the carriage mentioned in the plaint was the defendant's 

carriage, and that it was under the charge or control of the defendant's servants. The 
carriage belonged to of Street, Calcutta, livery stable-keepers 

employed by the defendant to supply him with carriages and horses ; and the person under 
whose charge and control the said carriage was, was the servant of the said 

2. The defendant does not admit that the said carriage was turned out of Middleton 
Street either negligently, suddenly or without warning, or at a rapid or dangerous pace. 

3. The defendant says the plaintiff might and could, by the exercise of reasonable care 
and diligence, have seen the said carriage approaching him, and avoided any collision 
with it 

4. The defendant does not admit the statements contained in the third paragraph of 
the plaint. 


No. 6. 

Defence in all suits for wrongs. 

1. Denial of the several acts [or matters] complained of. 

No. 7. 

Defence in suits for detention of goods. 

1. The goods were not the property of the plaintiff. 

2. The goods were detained for a lien to which the defendant was entitled. 
Particulars are as follows : — 

1907, May 3rd. To carriage of the goods claimed from Delhi to Calcutta : — 

45 maunds @ Bs. 2 per maund . . . . . . . . Rs. 90 

No. 8, 

Defence in suits for infringement of copyright. 

1. The plaintiff is not the author [assignee, etc.] 

2. The book was not registered. 

3. The defendant did, not infringe. 
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No. 9. 

Defence in suits foe infringement of trade mark. 

1. The trade mark is not the plaintiff's. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 


No. 10. 

Defences in suits relating to nuisances. 

1 . The plaintiff's lights are not ancient [or deny his other alleged prescriptive rights]. 

2. The plaintiff's lights will not be materially interfered with by the defendant's build- 

ings. 

3. The defendant denies that he or his servants pollute the water [or do what is com- 
plained of]. 

Uf the defendant claims the right by prescription or otherwise to do what is complained 
of, he must say so, and must state the grounds of the claim, i.e ., whether by prescription , 
grant or what .] 

4. The plaintiff has been guilty of laches of which the following are particulars : — . 

1870. Plaintiff's mill began to work. 

1871. Plaintiff came into possession. 

1883. First complaint. 

5. As to the plaintiff's claim for damages the defendant will rely on the above grounds 
of defence, and says that the acts complained of have not produced any damage to the plain- 
tiff. [If other grounds are relied on, they must be stated , e.g., limitation as to past damage .] 


No. 11. 

Defence to suit for foreclosure. 

1 . The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff 
alleged , say which is denied). 

3. The suit is barred by article of the 

Limitation Act, 1877. 

4. The following payments have been made, viz . — 

( Insert date) , 

( Insert date) , 

5. The plaintiff took possession on the of 

ever since. 

6 . That plaintiff released the debt on the 

7. The defendant transferred all his interest to A. B. 


No. 12. 

Defence to suit for redemption. 

1. The plaintiff's right to redeem is barred by article of the second 

schedule to the 'Indian Limitation Act, 1877. 

2. The plaintiff transferred all interest in the property to A. B. 

3. The defendant, by a document dated the day of transferred all 

his interest in the mortgage-debt and property comprised in the mortgage to A. B. 

4. The defendant never took possession of the mortgaged property, or received the 
rents thereof. 

(If the defendant admits possession for a time only , he should state the time, and deny 
possession beyond what he admits.) 


(if more than one transfer is 
second schedule to the 'Indian 


Rs. 

1,000 

500 

, and has received the rents 
of 

by a document, dated ; 


No. 13. 

Defence to suit for specific performance. 

1 . The defendant did not enter into the agreement. 

2. A. B. was not the agent of the defendant (if alleged by plaintiff). 

3. The plaintiff has not performed the following conditions — (conditions). 

4. The defendant did not — (alleged acts of part performance ). 

5. The plaintiff '8 title to the property agreed to be sold is not such as the defendant 

is bound to accept by reason of the following matter — (state why). 

0. The agreement is uncertain in the following respects — (state them.) 

7. (or) The plaintiff has been guilty of delay. 

8 . (or) The plaintiff has been guilty of fraud (or misrepresentation). 


1 See now the Indian Limitation Act, 1908 (IX of 1908), General Acts, Vol. VI. 
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9. (or) The agreement is unfair. 

10. (or) The agreement was entered into by mistake. 

11. The following are particulars of (7), (8), (9), (10) (or as the case may he ). 

12. The agreement was rescinded under Conditions of Sale No. 11 (or by mutual agree- 
ient). 

(In cases where damages are claimed and the defendant disputes his liability to damages , 
? must deny the agreement or the alleged breaches, or show whatever other ground of 
e fence he intends to rely on, e.g. f the Indian Limitation Act , accord and satisfaction, release r 
r audy etc.) 


No. 14. 

Defence in Administration suit by Pecuniary Legatee. 

1. A. B.’s will contained a charge of debts ; he died insolvent ; he was entitled at 

is death to some immoveable property which the defendant sold and which produced the 
et sum of Rs. and the testator had some moveable property which the defendant 

ot in, and which produced the net sum of Rs. 

2. The defendant applied the whole of the said sums and the sum of Rs. which 

tie defendant received from rents of the immoveable property in the payment of the funeral 

nd testamentary expenses and some of the debts of the testator. 

3. The defendant made up his accounts and sent a copy thereof to the plaintiff on the 

day of 19 , and offered the plaintiff free access to the vouchers 

o verify such accounts, but he declined to avail himself of the defendant’s offer. 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No. 15. 

Probate of Will in solemn form. 

1. The said will and codicil of the deceased were not duly executed according to the 
rovisions of the Indian Succession Act, 1865 [or of the 2 Hindu Wills Act, 1870]. 

2. The deceased at the time of the said will and codicil respectively purport to have 
een executed, was not of sound mind, memory and understanding. 

3. The execution of the said will and codicil was obtained by the undue influence of 
tie plaintiff [and others acting with him whose names are at present unknown to the de- 
endant] . 

4. The execution of the said will and codicil w'as obtained by the fraud of the plain- 
iff, such fraud, so far as is within the defendant’s present knowledge, being [state the> 
ature 6f the fraud]. 

5. The deceased at the time of the execution of the said will and codicil did not know 
md approve of the contents thereof [or of the contents of the residuary clause in the said 
rill, as the case may he]. 

6. The deceased made his true last will, dated the 1st January, 1873, and thereby 
ippointed the defendant the sole executor thereof. 

The defendant claims — 

(1) that the Court will pronounce against the said will and codicil propounded by 
he plaintiff ; 

(2) that the Court will decree probate of the will of the deceased, dated the 1st 
January, 1873, in solemn form of law. 


Particulars. 
>f the 


No. 16. 

Particular. (0. 6, R. 5.) 

(Title of suit.) 

The following are the particulars of (here state the matters in respect 
of which particulars have been ordered) delivered pursuant to the order 

(Mere set out the particulars ordered in paragraphs if necessary.) 


1 General Acte, Vol. I. 


•General Acte, Vol. II. 
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APPENDIX B. 

Process. 

No. 1. 

Summons foe disposal of suit. (0. 5, Rr. 1, 5.) 

(Title.) 

To 

[Name, description and place of residence .] 

Whereas has instituted 

a suit against you for you are hereby 

summoned to appear in this Court in person or by a pleader duly instructed, and able to 
answer all material questions relating to the suit, or who shall be accompanied by some 
person able to answer all such questions, on the day of 19 , 

at o’clock in the noon, to answer the claim ; and as the day fixed for your 

appearance is appointed for the final disposal of the suit, you must be prepared to produce 
on that day all the witnesses upon whose evidence and all the documents upon which you 
intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before mentioned, the suit 
will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

Notice. — 1. Should you apprehend your witnesses will not attend of their own accord* 
you can have a summons from this Court to compel the attendance of any witness, and the 
production of any document that you have a right to call upon the witness to produce, on 
applying to the Court and on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together with the 
costs of the suit, to avoid execution of the decree, which may be against your person or 
property, or both. 


No. 2. 

Summons for Settlement of Issues. (O. 5, Rr. 1, 5.) 

(Title.) 

To 

[Name, description and place of residence.] 

Whereas has instituted 

a suit against you for 

you are hereby summoned to appear in this Court in person, or by a pleader duly instructed, 
and able to answer all material questions relating to the suit, or who shall be accompanied 
by some person able to answer all such questions on the day of 

19 , at o’clock in the noon, to answer the claim; and you are directed to 

produce on that day all the documents upon which you intend to rely in support of your 
defence. 

Take notice that, in default of your appearance on the day before mentioned, the suit 
will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

Notice. — 1. Should you apprehend your witnesses will not attend of their own accord, 
you can have a summons from this Court to compel the attendance of any witness, and the 
production of any document that you have a right to call upon the witness to produce, on 
applying to the Court and on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together with the 
costs t)f the suit, to avoid execution of the decree, which may be against your person or 
property, or both. 


No. 3. 


Summons to appear in person. (O. 5, R. 3.) 


(Title.) 


To 

[Name, description and place of residence .] 

Whereas 

a suit against you for 

you are hereby summoned to appear in this Court in person on the 
of 19 , at o’clock in the 


has instituted 
day 

noon, to answer 
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the claim ; and you are directed to produce on that day all the documents upon which you 
intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before mentioned, the suit 
will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 19 

Judge . 


No. 4. 

Summons in Summary Suit on Negotiable Instrument. 

(O. 37, R. 2.) 

(Title.) 

To 

[Name, description and place of residence.] 

Whereas has instituted 

a suit against you under O. XXXVII of the Code of Civil Procedure, 1908, for Rs. , 

balance of the principal and interest due to him as the of a 

of which a copy is hereto annexed, you are hereby summoned to obtain leave from the 
Court within ten days from the service hereof to appear and defend the suit, and within 
such time to cause an appearance to be entered for you. In default whereof the plaintiff 
will be entitled at any time after the expiration of such ten days to obtain a decree for any 
sum not exceeding the sum of Rs. and the sum of Rs. for 

costs [together with such interest, if any, from the date of the institution of the suit as 
the Court may order.] 1 

Leave to appear may be obtained on an application to the Court supported by affidavit 
or declaration showing that there is a defence to the suit on the merits, or that it is reason- 
able that you should be allowed to appear in the suit. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 5. 

Notice to Person who, the Court considers, should be added as Co-plaintiff. 

(O. 1, R. 10.) 

(Title.) 

To 

[Name, description and place of residence.] 

Whereas has instituted 

the above suit against for and whereas 

it appears necessary that you should be added as a plaintiff in the said suit in order to 
.enable the Court effectually and completely to adjudicate upon and settle all the questions 
involved : 

Take notice that you should on or before the day of 19 

.signify to this Court whether you consent to be so added. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 6. 

Summons to Legal Representative of a deceased Defendant. 

(O. 22, R. 4.) 

(Title.) 

To 

Whereas the plaintiff instituted a suit in this Court on 

the day of 19 , against the defendant 

who has since deceased, and whereas the said plaintiff has made an 
application to this Court alleging that you are the legal representative of the said 

, deceased and desiring that you be made the defendant in his stead : 
You are hereby summoned to attend in this Court on the day of 

19 at a. m. to defend the said suit and, in default of your 

appearance on the day specified, the said suit will be heard and determined in your absence. 
Given under my hand and the seal of the Court, this day of 19 

Judge. 


Inserted by Act XXX of 1926. 
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No. 7. 

Order for Transmission of Summons for Service in the Jurisdiction of another 

Court. (O. 5, R. 21.) 1 * * 
(Title.) 

Whereas it is stated that 

defendant 


that a summons returnable on the 

19 , be forwarded to the 


this proceeding. 

The court-fee of 
in this Court in stamps. 

Dated 19 


. in the above suit is at present residing 

witness 

: It is ordered 

day of 
Court of 

. . defendant 

for service on the said — witnes s — wltJbL a duplicate of 

chargeable in respect to the summons has been realized 


Judge. 


No. 8. 

Order for Transmission of Summons to be served on a Prisoner. 

(0. 5, R. 24.) 

(Title.) 

To 

The Superintendent of the Jail at 

Under the provisions of Order V, Rule 24, of the Code of Civil Procedure, 1908, a 
summons in duplicate is herewith forwarded for service on the defendant 

who is a prisoner in Jail. You are requested to cause 

a copy of the said summons to be served upon the said defendant and to return the original 
to this Court signed by the said defendant, with a statement of service endorsed thereon 
by you. 

Judge. 


No. 9. 

Order for Transmission of Summons to be served on a Public Servant or 
Soldier. (O. 5, Rr. 27, 28.) 

(Title.) 

To 

Under the provisions of Order Y, Rule 27 (or 28, as the case uxay he) of the Code 
of Civil Procedure, 1908, a summons in duplicate is herewith forwarded for service on the 
defendant who is stated to be serving under you. You are requested to 

cause a eopy of the said summons to be served upon the said defendant and to return the 
original to this Court signed by the said defendant, with a statement of service endorsed 
thereon by you. 

Judge. 


No. 10. 

To Accompany Returns of Summons of another Court. 1 
(0. 5, R. 23.) 

(Title.) 

Read proceeding from the forwarding 

for service on 

in Suit No. of 19 of that Court. 

Read Serving Officer's endorsement stating that the and 

proof of the above having been duly taken by me on the oath of and 

it is ordered that the be returned to 

the "*** a c °py o{ 

this proceeding . 8 

Judge. 

1 Allahabad vThis form has been cancelled by the Rules of the Allahabad High Court. 

8 Bombay : — Add the words “ I hereby declare that the said summons on 

has been duly served . 1 * 
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Note. — This form will be applicable to process other than summons, the service of 
which may have to be effected in the same maimer. 


No. 11. 


The affidavit of 

I 


Notice. (0. 5, R. 18.) 
(Title.) 


and say as follows : — 

(1) I am a process-server of this Court. 

(2) On the day of 


Summons . 


notice 


issued by the Court of 


in Suit No. 

in the said Court, dated the 


k Summons 

OB 

of 

make oath 
affirm 

19 

I received a 

day of 


was at the 

him it. 

■ — — on the 
her 


o'clock in the 
him 


noon at 


... and requiring j 1 * 8 
her her 


of 19 

19 for service on 

(3) The said 

, Summons 

time personally known to me, and I served the said notice 

day of 19 at about 

by tendering a copy thereof to 

... Summons 
signature to the original — — — * . 

(a) 

(&) 

(a) Here state whether the person served signed or refused to sign the process, and in 
whose presence. 

(b) Signature of process-server. 

(3) The said 

he stated to be the said 


or, 


not being personally known to me 
accompanied me to 

and pointed out to me a person whom 


on the 

19 , at about 
a copy 
Summons 


o'clock in the 
him 


Summons him 

, and I served the said— on _ 
day of 

noon at 


thereof to 


his 


by tendering 


^ and requiring — - signature to the original 


notice 


(<*) 

(&) 


(a) Hero state whether the person served signed or refused to sign the process and 
in whose presence. 

(&) Signature of process-server. 

or, 

(3) The said and the house in which he ordinarily resides being personally 

known to me, I went to the said house, in and there on the 

da y 19 , at about o'clock in the 

noon, I did not find the said 

(<*> 

(&) 

(a) Enter fully and exactly the manner in which the process was served, with special 
reference to Order 5, Rules 15 and 17. 

(b) Signature of process-server. 

or, 

(3) "One accompanied me to and there pointed 

out* to me which he said was the house in which ordinarily 

resides. I did not And the said there 

(*) f 
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(a) Enter fully and exactly the manner in which the process was served, with* 
special reference to Order 5, Rules 15 and 17. 

(5) Signature of process-server. 


If substituted service has been ordered , state fully and exactly the manner in which 
the summons was served with special reference to the terms of the order for substituted 
service . 

Sworn ...... 

X ffirm ed" ^ t ie 8alc * before me this 


day of IP 


Empowered under section 139 of the 
Code of Civil Procedure , 1908, to 
administer the oath to deponents. 


No. 12. 

Notice to Defendant. (0. 9, R. 6.) 

(Title.) 

To 

[Name, description and place of residence.] 

Whereas this day was fixed for the hearing of the above suit and a summons was 
issued to you and the plaintiff has appeared in this Court and you did not so appear, but 
from the return of the Nazir it has been proved to the satisfaction of the Court that the 
said summons was served on you but not in sufficient time to enable you to appear and 
answer on the day fixed in the said summons; 

Notice is hereby given to you that the hearing of the suit is adjourned this day and 
that the day of 19 is now fixed for the hearing of the 

same; in default of your appearance on the day last mentioned the suit will be heard and 
determined in your absence. 

Given under my hand and the seal of the Court, this day of 19 


Judge. 


To 


No. 13. 

Summons to Witness. (O. 16, Rr, 1, 5.) 
(Title.) 


Whereas your attendance is required to on behalf of 

the in the above suit, you are hereby required 

[personally] to appear before this Court on the 

day of 19 , at o'clock in the forenoon, and to bring 

with you [or to send to this Court]. 

A sum of Rs. , being your travelling and other expenses 

and subsistence allowance for one day, is herewith sent. If you fail to comply with this 
order without law’ful excuse, you will be subject to the consequences of non-attendance laid 
down in rule 12 of Order XVI of the Code of Civil Procedure, 1908. 

Given tinder my hand and the seal of the Court, this * day of 19 . 


Judge. 

Notice. — (1) If you are summoned only to produce a document and not to give evi- 
dence, you shall be deemed to have complied with the summons if you cause such document 
to be produced in this Court on the day and hour aforesaid. 

(2) If you are detained beyond the day aforesaid, a sum of Rs. will be 

tendered to you for each day's attendance beyond the day specified. 

No. 14. 

Proclamation requiring Attendance of Witness. 

(O. 16, R. 10.) 

(Title.) 

To 

Whereas it appears from the examination on oath of the serving officer that the 
summons could not be served upon the witness in the manner prescribed by law : and whereas 
it appears that the evidence of the witness is material, and he absconds and keeps out of 
the way for the purpose of evading the service of the summons : ^his proclamation is 
therefore, under rule 10 of Order XVT of the Code of Civil Procedure, 1908, issued requiring 
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the attendance of the witness in this Court on the day of 19 

at o’clock in the forenoon and from day to day until he shall have leave to 

depart; and if the witness fails to attend on the day and hour aforesaid he will be dealt 
with according to law. 

Given under my hand and the seal of the Court, this day of 19 . 


« Judge. 


No. 15. 

Proclamation requiring Attendance op Witness. 

(0. 16, R. 10.) 

(Title.) 

To 

Whereas it appears from the examination on oath on the serving officer that the 
summons has been duly served upon the witness, and whereas it appears that the evidence 
of the witness is material and he has failed to attend in compliance with such summons : 
This proclamation is therefore, under Rule 10 of Order XVI of the Code of Civil Procedure, 
1908, issued requiring the attendance of the witness in this Court on the day of 

19 at o’clock in the forenoon, and from day to 

day until he shall have leave to depart; and if the witness fails to attend on the day and 
hour aforesaid he will be dealt with according to law. 

Given under my hand and the seal of the Court, this day of 19 . 


Judge. 


No. 16. 

Warrant of Attachment of Property of Witness. 

(O. 16. R. 10.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas the witness 

cited by has not after 

the expiration of the period limited in the proclamation issued for his attendance, appeared 
in Court; You are hereby directed to hold under attachment property belong- 
ing to the said witness to the value of and to submit a return, accompanied 

with an inventory thereof, within days. 

Given under my hand and the seal of the Court, this day of 19 . 


Judge . 


No. 17. 


Warrant of Arrest of Witness. (O. 16, R. 10.) 


To 


(Title.) 


The Bailiff of the Court. 

Whereas has been duly served with a summons but has failed 

to attend [absconds and keeps out of the way for the purpose of avoiding service of a 
summons] ; You are hereby ordered to arrest and bring the said before the 

Court. 


You are further ordered to return this warrant on or before the 
19 with an endorsement certifying the day on and 

which it has been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 


day of 

the manner in 
19 . 


Judge. 


No. 18. 


Warrant of Committal. (O. 16, R. 16.) 

(Title.) 

To 

The Officer in charge of the jail at 

Whereas the plaintiff (or defendant) in the above-named suit has made application 
to this Court that security be taken for the appearance of to give 
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evidence (or to produce a document) on the day of 

and whereas the Court has called upon the said to 

security, which he has failed to do; This is to require you to receive the said 
your custody in the civil prison and to produce him before this Court at 
on the said day and on such other day or days as may be hereafter ordered. 

Given under my hand and the seal of the Court, this day of 


19 

furnish such 
into 


19 . 


Judge. 


No. 19. 

Warrant of Committal. (O. 16, R. 18.) 

(Title.) 

To 

The Officer in charge of the Jail at 

Whereas , whose attendance is required before this 

Court in the above-named case to give evidence (or to produce a document), has been 

arreBted and brought before the Court in custody; and whereas owing to the absence of the 

plaintiff (or defendant) the said cannot give such evidence or produce such 

document, and whereas the Court has called upon the said to give security 

for his appearance on the day of 19 , at 

which he has failed to do; This is to require you to receive the said 
into your custody in the civil prison and to produce him before this 
Court at on the day of 

19 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


APPENDIX C. 

DISCOVERY, INSPECTION AND ADMISSION. 

No. 1. 

Order for Delivery of Interrogatories. (O. 11, R. 1.) 

In the Court of 

Civil suit No. of 19 . 

A. B. . . . . . . . . Plaintiff, 

against 

C. D., E. F. and G. H. .. .. .. Defendants. 

Upon hearing and upon reading the affidavit of 

filed the day of 19 . It is ordered that the 

be at liberty to deliver to the interroga- 
tories in writing, and that the said do answer the interrogatories as 

prescribed by Order XI, Rule 8, and that the costs of this application be 


No. 2. 

Interrogatories. (O. 11, R. 4.) 

(Title as in No. 1 supra.) 

Interrogatories on behalf of the above-named [Plaintiff or defendant C. D.,] for the 
examination of the above-named [defendants E. F. and G. H. or plaintiff.] 

1. Did not, etc. 

2. Has not, etc. 

etc. etc. etc. 

[The defendant E. F. is required to answer the interrogatories numbered ]. 

[The defendant G. H. is required to answer the interrogatories numbered ]. 

No. 3. 

Answer to Interrogatories. (O. 11, R. 9.) 

(Title as in No. 1 supra.) 

The answer of the above-named defendant E, F. to the interrogatories for his 
examination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E. F ., make oath and say 
as follows : — 

1 | * 

o’ r Enter answers to interrogatories in paragraphs numbered consecutively. 
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3. I object to answer the interrogatories numbered on the ground that [state 

grounds of objection .] 


No. 4. 

Order fob Affidavit as to Documents. (0. 11, E. 12.) 

( Title as in No. 1 supra.) 

Upon hearing 

It is ordered that the do within days from the date of this order, 

answer on affidavit stating which documents are or have been in his possession or power relating 
to the matter in question in this suit, and that the costs of this application be 


No. 5. 

Affidavit as to Documents. (0. 11, R. 13.) 

( Title as in No. 1 supra.) 

I, the above-named defendant C. D., make oath and say as follows : — 

1. I have in my possession or power the documents relating to the matters in 
question in this suit set forth in the first and second parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the second part of the first 
schedule hereto [state grounds of objection.] 

3. I have had, but have not now, in my possession or power the documents relating 
to the matters in question in this suit set forth in second schedule hereto. 

4. The last-mentioned documents were last in my possession or power on [state 
when and what has become of them, and in whose possession they now are.] 

5. According to the best of my knowledge, information and belief I have not now, 
and never had, in my possession, custody or power, or in the possession, custody, or power of 
my pleader or agent, or in the possession, custody or power of any other person on my behalf, 
any account, book of account, voucher, receipt, letter, memorandum, paper or writing, or 
any copy of or extract from any such document, or any other document whatsoever, re- 
lating to the matters in question in this suit or any of them, or wherein any entry has been 
made relative to such matters or any of them, other than and except the documents set forth 
in the said first and second schedules hereto. 


No. G. 

Order to produce Documents for Inspection. (0. 11, R. 14.) 

{Title as in No. 1, supra.) 

Upon hearing and upon reading the affidavit of filed 

the day of 19 ; It is ordered that the do, 

at all reasonable times, on reasonable notice, produce at situate at 

, the following documents, namely, , and that the 

be at liberty to inspect and peruse the documents so produced, and to make notes of their 
contents. In the meantime it is ordered that all further proceedings be stayed and that 
the costs of this application be 


No. 7. 

Notice to produce Documents. (O. 11, R. 16.) 

{Title as in No. 1, supra.) 

Take notice that the [plaintiff or defendant] requires you to produce for his inspection 
the following documents referred to in your [plaint or written statement or affidavit dated 
the day of 19 ]. 

[Describe documents required.] 

X. Y., Pleader for the 

To Z., Pleader for the 


No. 8. 

Notice to inspect Documents. (0. 11, R. 17.) 

(Title as in No. 1 supra.) 

Take notice that you can inspect the documents mentioned in your notice of the 
day of 19 [except the documents numbered in that notice ] 

at [ insert place of inspection ] on Thursday next the instant, between the hours of 

12 and 4 o'clock. 

Or, that the [plaintiff or defendant] objects to giving you inspection of documents 
mentioned in your notice of the day of 19 on the ground that [state 

the : — 
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No. 9. 

Notice to admit Documents. (O. 12, R. 3.) 

( Title as in No . 1 supra.) 

Take notice that the plaintiff [or defendant] in this suit proposes to adduce in evidence 
the several documents hereunder specified, and that the same may be inspected by the 
defendant [or plaintiff], his pleader or agent, at on between the 

hours of and the defendant [or plaintiff] is hereby required, within 

forty-eight hours from the last mentioned hour, to admit that such of the said documents 
as are specified to be originals were respectively written, signed or executed, as they pur- 
port respectively to have been ; that such as are specified as copies are true copies ; and 
such documents as are stated to have been served, sent or delivered were so served, sent or 
delivered, respectively, saving all just exceptions to the admissibility of all such documents as 
evidence in this suit. 

G. H., pleader | or agent] for plaintiff [or defendant]. 
To E. F., pleader [or agent] for defendant [or plaintiff ]. 

[Here describe the documents and specially as to each document whether it is original 

or a copy.] 

No. 10. 

Notice to admit Facts. (O. 12, R. 5.) 

( Title as in No. 1 supra.) 

Take notice that the plaintiff [or defendant] in this suit requires the defendant [or 
plaintiff] to admit, for the purposes of this suit only, the several facts respectively hereunder 
specified ; and the defendant [or plaintiff] is hereby required, within six days from the 
service of this notice, to admit the said several facts, saving all just exceptions to the 
admissibility of such facts as evidence in this suit. 

G. H., pleader [or agent] for plaintiff [or defendant]. 
To E. F., pleader [or agent] for defendant [or plaintiff]. 

The facts, the admission of which is required, are — 

1. That M. died on the 1st January, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That O. died on the 1st April, 1896. 

5. That O. was never married. 

No. 11. 

Admission of Facts pursuant to Notice. (O. 12, R. 5.) 

( Title as in No. 1 supra.) 

The defendant [or plaintiff] in this suit, for the purposes of this suit only, hereby 
admits the several .facts respectively hereunder specified, subject to the qualifications or 
limitations, if any, hereunder specified, saving all just exceptions to the admissibility of 
any such facts, or any of them, as evidence in the suit : 

Provided that this admission is made for the purposes of this suit only, and is not an 
admission to be used against the defendant [or plaintiff] on any other occasion or by any 
one other than the plaintiff [or defendant, or party requiring the admission]. 

E. F., pleader [or agent] for defendant [or plaintiff]. 

To. G. H., pleader [or agent] for plaintiff [or defendant.] 


Facts admitted. 

Qualifications or limitations, if any, subject 
to which they are admitted. 

i. That M. died on the ist January, 1890 

1. 

2. That he died intestate .... 

2 . 

3. That N. was his lawful son 

3. But not that he was his only lawful son. 

4. That O. died 

4. But not that he died on the ist April, 1896. 

5. That O. was never married . . . j 

i 5. 
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No. IS. 

Notice to Produce (general form)* (O. 12, B. 8.) 

( Title as in No. 1 eupra.) 

Take notice that you are hereby required to produce and show to the Court at the 
first hearing of this suit all books, papers, letters, copies of letters and other writings and 
documents in your custody, possession or power, containing any entry, memorandum or 
minute relating to the matters in question in this suit, and particularly. 

G. H., pleader [or agent] for plaintiff [or defendant ]. 

To E. I\, pleader [or agent] for defendant [or plaintiff]. 

APPENDIX D. 

Decrees. 

No. 1. 


Decree in Original Suit. (0. 20, Rr. 6, 7.) 
(Title.) 


Claim for 

This suit coming on this day for final disposal before 
in the presence of for the plaintiff and of 

defendant, it is ordered and decreed that and 

be paid by the to the 

of the costs of this suit, with interest thereon at the rate of 
from that date to date of realization. 

Given under my hand and the seal of the Court, this 


for the 

that the sum of Rs. 

on account 
per cent, per annum 

day of 19 . 


Judge. 


Costs of Suit . 


Plaintiff. 


Defendant. 


I. Stamp for plaint . 

RS. A. P. 

Stamp for power 

2 . Do. for power . 


Do. for petition. 

3, Do. for exhibits . 


Pleader’s fee ... 

4. Pleader’s fee on Rs. 


Subsistence for witnesses 

5. Subsistence for witnesses 


Service of process 

6. Commissioner’s fee 


Commissioner’s fee 

7. Service of process , 

Total 


Total 


No. 2. 

Simple Money Decree. (S. 34). 
(Title.) 


Claim for 

This suit coming on this day for final disposal before in 

the presence of for the plaintiff 

an( j 0 £ for the defendant, it is ordered that the do 

pay to the the sum of Bs. with interest thereon at the 

rat© of p er cent, per annum from to the date of realization 

&f the said sum and do also pay Be. , the costs of this suit, with interest thereon at 
the rate of per cent, per annum from this date to the date of realization. 

Given under my hand and the seal of the Court, this day of 19 . 


Judge . 
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Cost 8 of Suit. 


Plaintiff. 

Defendant. 


RS. A. p. ] 

1 1 

RS. A. P. 

i. Stamp for plaint . 


Stamp for power 

2. Do. for power . 

| 

Do. for petition . . . 1 


3. Do. for exhibits . 


Pleader’s fee . . . j 


4. Pleader’s fee on Rs. 


Subsistence for witnesses 


5. Subsistence for witnesses 


Service of process 


6. Commissioner’s fee 

| 

Commissioner’s fee 


7. Service of process. 




Total 


Total 



No. 3. 

Preliminary Decree for Foreclosure. (0. 34, R. 2.) 

(Title.) 

This suit coming on this day, etc.; It is hereby declared that the amount due to 
the plaintiff on account of principal, interest and costs calculated up to the day of 

19 , is Rs. ; 

And it is declared as follows : — 

(1) That if the defendant pays into Court the amount so declared due on or before 

the said day of 19 , the plaintiff shall deliver up to the defendant 

or to such person as he appoints, all documents in his possession or power relating to thp 
mortgaged property, and shall, if so required retransfer the property to the defendant 
free from the mortgage and from all incumbrances created by the plaintiff or any person 
claiming under him. [Where the plaintiff claims by derived title add or by those under 
whom he claims]. [Where the plaintiff is in possession add and shall put the defendant 
in possession of the property.] 

(2) That if such payment is not made on or before the said day of 

19 the defendant shall be debarred from all right to redeem the property. 

Schedule. 

Description of the mortgaged property. 


No. 4. 

Preliminary Decree for Sale. (O. 34, B. 4.) 

(Title.) 

This suit coming on this day, etc.; It is hereby declared that the amount due to the 
plaintiff on account of principal, interest and costs calculated up to the day of 

19 is Rs. and that such amount shall carry interest at the rate 

of per cent, per annum until realization;* and it is decreed as follows : — 

(1) That if the defendant pays into Court the amount so declared due on or before 

the said day of 19 , the plaintiff shall deliver up to the defendant 

or to such person as he appoints, all documents in his possession or power relating to the 
mortgaged property, and shall, if so required, retransfer the property to the defendant 
free from the mortgage and from all incumbrances created by the plaintiff or any person 
claiming under him. [Whete the plaintiff claims by derived title add or by those under 
whom he claims.] [Where the plaintiff is in possession add and shall put the defendant 
in possession of the property.] 

(2) That if such payment is not made on or before the said day of 

19 the mortgaged property or a sufficient part thereof be sold and that the pro- 
ceeds of the sale (after defraying thereout the expenses of the sale) be paid into Court 


* Bombay. — For the word * * realization 9 9 substitute the words “the day hereinafter 
referred to * \ 
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and applied in payment of what is declared due to the plaintiff as aforesaid together with 
subsequent interest and subsequent costs, and that the balance, if any, be paid to the 
defendant. 

(3) That if the net proceeds of the sale are insufficient to pay such amount and such 
subsequent interest and costs in full, the plaintiff shall be at liberty to apply for a per- 
sonal decree for the amount of the balance. 

Schedule. 

Description of the mortgaged property. 

[Bombay.] Schedule 1— Appendix D — Form No. 4. 

For clause (2) of the said form, substitute ” (2) that if such payment is not made 
on or before the said day of 19 , the plaintiff shall be entitled to apply 

to the Court for a final decree for sale.” 

Delete clause (3) of the said form. 


No. 5. 

Preliminary Decree for Redemption. (O. 34, R. 7.) 

(Title.) 

This suit coming on this day, etc.; It is hereby declared that the amount due to the 
defendant on account of principal, interest and costs calculated up to the day of 

19 is Rs. ; 

And it is decreed as follows : — 

(1) That if the plaintiff pays into Court the amount so declared due on or before 

the said day of 19 , the 

defendant shall deliver up to the plaintiff, or to such person as he appoints, all documents 
in his possession or power relating to the mortgaged property, and shall, if so required, 
retransfer the property to the plaintiff free from the mortgage and from all incumbrances 
created by the defendant or any person claiming under him. [Where the defendant claims 
by derived title add or by those under whom he claims.] [Where the defendant is in 
possession add and shall put the plaintiff in possession of the property.] 

(2) That if such payment is not made on or before the said day of 19 , 

the plaintiff shall be debarred from all right to redeem the property. [If the mortgage is 
simple or usufructuary, substitute the property shall be sold. J 

Schedule. 

Description of the mortgaged property. 

[Bombay.] Schedule I — Appendix D — Form No. 5. 

For clause (2) of Form No. 5 in Appendix D, substitute “ (2) That if such pay- 
ment is not made on or before the day of 19 , the defendant shall 

be entitled to apply for a final decree for foreclosure or sale.” 


No. 6. 

Decree for Foreclosure. — First Mortgagee v. Second Mortgagee and 
Mortgagor. — Successive Periods for redemption. 

(Title.) 

It is hereby declared that the amount due to the plaintiff on account of Principal, 
interest and costs calculated up to the day of 19 (a) is Rs. x, 

and that on the day of 39 (b) there will be 

due to the plaintiff for interest the further sum of Rs. making in all Rs. y; and 

it is further declared that on the day of 19 (b) there 

will be due to the first defendant on account of principal, interest and costs Rs. z ; 

And it is decreed as follows : — 

(1) That if the first defendant pays into Court the said sum of Rs. x on or before the 

said day of 19 (a) the plaintiff shall deliver up, etc. (as 

in Form No. 3), 

(2) That in default of the first defendant paying the said sum on or before the said 
day he shall be debarred from all right to redeem the property. 

(3) That in case of such foreclosure and if the second defendant pays into Court 

the said sum of Rs. y , on or before the day of 19 , (b) the plaintiff 

shall deliver up, etc., (as in Form No. 3). 

(4) That in default of the second defendant paying the said sum on or before the 
said day he shall be debarred from all right to redeem the property. 

(5) That in case the first defendant shall redeem the mortgaged property, if the second 


(a) Insert a day within six months from the date of decree. 

(b) Insert a day within three months from the date mentioned in (a). 
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defendant pays into Court the said sums of Rs. y and Rs. 0 on or before the 

day of 19 , (b) fhe first defendant shall deliver up, etc. (as 

in Form No. 3.) 

(6) That in default of the second defendant paying the said sums on or before the 
said day he shall be debarred from all right to redeem the property. [Where the second 
defendant is in possession add and shall put the first defendant in possession of the 
property .] 


No. 7. 

Decree for Sale. — First Mortgagee v. Second Mortgagee and Mortgagor. — 

One Period for Redemption. 

(Title.) 

It is hereby declared that the amount due to the plaintiff on account of principal, 
interest and costs calculated up to the day of 19 is Rs. x 

and that on the said day there will be due to the first defendant on account of principal, 
interest and costs Rs. y; 

And it is decreed as follows : — 

(1) That if the defendants or either of them pay into Court the said sum of Rs. x 

•on or before the said day of 19 the plaintiff shall 

deliver up, etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made 011 or before the day of 

19 the mortgaged property or a sufficient part thereof be sold, and 

that the proceeds of the sale (after defraying thereout the expenses of the sale) be paid 

into Court to the credit of this suit, and applied, first, in payment to the plaintiff of the 

said sum of Rs. x and such subsequent interest and costs as may be allowed by the Court; 
secondly, in payment to the first defendant of the said sum of Rs. 1 /, and such subsequent 
interest and costs as aforesaid; and that the balance, if any, be paid to the second 
defendant. 

(3) That in case the defendants or either of them shall pay the said sum of Rs. x 
as aforesaid he or they shall be at liberty to apply to the Court that the plaintiff’s mort- 
gage may be kept alive for the benefit of the person making the said payment or other- 
wise as he or they may be advised. 

(4) That if the net proceeds of the sale are insufficient to pay the said sum of Rs. % 

and such subsequent interest and costs in full, the plaintiff shall be at liberty to apply for 

a personal decree for the amount of the balance. 


No. 8. 

Decree for Sale. — Second Mortgagee v. First Mortgagee and 
Mortgagor. — One period for redemption. 

(Title.) 

[Insert declarations of the amounts due to the plaintiff Rs. y and to the first defendant 
Rs. x as in Form No. 7.] 

And it is decreed as follows — 

(1) That if the plaintiff or the second defendant pays into Court the said sum of 

Rs. x 011 or before the said day of 19 , the first defendant 

shall deliver up, etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made on or before the day of 

19 , the first defendant shall be at liberty to apply that the suit be dismissed 

or for the sale of the mortgaged property ; and in case he shall apply for a sale the mort- 
gaged property or a sufficient part thereof shall be sold free from the incumbrances of the 
plaintiff and first defendant, and the proceeds of the sale (after defraying thereout the ex- 
penses of the sale) shall be paid into Court and applied, first, in payment to the first 
defendant of the said sum of Rs. x and such subsequent interest and costs as may be allowed 
by the Court : secondly, in payment to the plaintiff of the said sum of Rs. y and such 
subsequent interest and costs as aforesaid ; and that the balance, if any, be paid to the 
second defendant. 

(3) That if the plaintiff shall pay the said sum of Rs. x into Court on or before the 

day of 19 , the second defendant shall be at liberty to pay 

into Court the said sum and the sum of Rs. y on or before the day of 

19 , and thereupon the plaintiff shall deliver, etc. (as in Form. No. 4.) 

(4) That if the plaintiff shall pay the said sum as aforesaid, but the second defen- 
dant shall fail to pay the said sum a as aforesaid, the mortgaged property or a sufficient 
part thereof shall be sold, and the proceeds of the sale (after defraying thereout the ex- 
poises of the sale) shall be applied in payment to the plaintiff of the said sums of Rs. * 
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and Rs. y and such subsequent interest and costs as may be allowed by the Court, and that 
the balance, if any, be paid to the second defendant. 

(5) That if the net proceeds of the sale are insufficient to pay the said sums, interest 
and costs in full, the plaintiff shall be at liberty to apply for a personal decree for the 
amount of the balance. 


No. 9. 

Decree for Sale. — Sub-mortgagee v. Mortgagee and Mortgagor, the 

AMOUNT OF THE ORIGINAL MORTGAGE EXCEEDING THAT OF THE 
SUB-MORTGAGE. 

(Title.) 

[Insert declarations of the amounts due to the plaintiff Rs. x and to the first defendant 
Rs. y as in form No. 7.] 

And it is decreed as follows : — 

(1) The first defendant and the second defendant shall be at liberty to pay into Court 

the said sums of Rs. x and Rs. y respectively on or before the day of 19 , 

and upon either of the said payments being made the plaintiff shall deliver up, etc., (as in 
Form No. 4), and thereupon the sum of Rs. x shall be paid to the plaintiff. 

(2) In the event of payment by the second defendant as aforesaid the first defendant 
shall also deliver up, etc. (as in Form No. 4), and thereupon the residue (after payment to 
the plaintiff as aforesaid) shall be paid to the first defendant. 

(3) In default of payment by the first and second defendants as aforesaid the mort- 
gaged property or a sufficient part thereof shall be sold, and the proceeds of the sale (after 
deducting thereout the expenses of the sale) shall be paid into Court and applied, first, in 
payment to the plaintiff of the said sum of Rs. x and such subsequent interest and costs 
as may be allowed by the Court (but so that the aggregate amount of principal and interest 
shall not exceed the amount of principal and interest due to the first defendant; secondly,, 
in payment to the first defendant of the excess of Rs. y over Rs. x and such subsequent 
interest and costs as aforesaid; and that the balance, if any, be paid to the second 
defendant. 

(4) In the event of payment by the first defendant and in default of payment by the 
second defendant as aforesaid, the first defendant 3hall be at liberty to apply for 
the sale of the mortgaged property, and thereupon the same or a sufficient part thereof shall 
be sold, and the net sale-proceeds shall be applied in payment to the first defendant of the 
said sum of Rs. y and such further interest and costs as may be allowed by the Court, and 
the balance, if any, shall be paid to the second defendant. 

(5) That if the net proceeds of the sale are insufficient to pay the aforesaid sums with 
further interest and costs, the plaintiff or the first defendant, as the case may be, shall 
be at liberty to apply for a personal decree for the amount of the balance. 

No. 10. 

Final Decree for Foreclosure. (O. 34, R. 3.) 

(Title.) 

Upon reading the decree passed in the above suit on the day of 19 , 

and the application of the plaintiff dated the day of 19 , and after 

hearing 

Pleader for the plaintiff and pleader for the defendant, and it appear- 

ing that the payment directed by the said decree has not been made : 

It is hereby decreed as follows : — 

That the defendant and all persons claiming through or under him be debarred from 
all right to redeem the mortgaged property set out and described in the schedule here- 
unto annexed. [Where the defendant is in possession add and shall put the plaintiff in 
possession of the said property* 

Schedule . 

Description of the mortgaged property . 

[Bombay.] Schedule 1 — Appendix D — Form No. 10-A add the following Form as Form 
No. 10-A. 

“ No. 10-A. 

Final Decree for Sals. 

(ritk.) 

Upon reading the decree passed in the above suit on the day of 19 , 

and the application of the plaintiff, dated the day of 19 , 

and after hearing pleader for the plaintiff and 
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pleader for the defendant, and it appearing that the payment directed by the gaid 
decree has not been made : 

It is hereby decreed as follows : — 

(1) That the mortgaged property or a sufficient part thereof be sold and that the 

proceeds of the sale (after defraying thereout the expenses of the sale) be paid into 
Court and applied in payment of what is declared due to the plaintiff as aforesaid together 
with subsequent interest at per cent, per annum and subsequent costs, and that 

the balance, if any, be paid to the defendant. 

(2) That if the net proceeds of the sale are insufficient to pay such amount and 
such subsequent interest and costs in full, the plaintiff shall be at liberty to apply for a 
personal deeree for the amount of the balance.” 


No. II. 

Decree Against Mortgagor personally. (O. 34, R. 6.) 

(Title.) 

Whereas the net proceeds of the sale held under the final decree for sale passed in this 
•suit on the day of 19 , and now in Court to the credit 

of this suit, amount to Rs. y, and there is now due to the plaintiff the sum of Rs. x 
mentioned in the said decree together with the further spin of Rs. interest thereon at 

the rate of 6 per cent, per annum from the day of 19 to this 

day, and also the sum of Rs. for his costs of this suit subsequent to the decree, 

making a balance due to the plaintiff of Rs. z; And whereas it appears to this Court that 
the defendant is personally liable for the said balance; 

It is hereby decreed as follows : — 

(1) That the said sum of Rs. y be paid out of the Court to the plaintiff. 

(2) That the defendant do pay to the plaintiff the said sum of Rs. z with interest 
thereon at the rate of 6 per cent, per annum from this day to the date of realization of the 
said sum. 


No. 12. 

Decree for Rectification of Instrument. 

(Title.) 

It is hereby declared that the , dated the day of 19 does not 

truly express the intention of the parties to such 

And it is decreed that the said be rectified by 


No. 13. 

Decree to set aside a Transfer in Fraud of Creditors. 

(Title.) 

It is hereby declared that the , dated the day of 19 , and 

made between and , is void as against the plaintiff and all other 

creditors, if any, of the defendant. 


No. 14. 

Injunction against Private Nuisance. 

(Title.) 

Let the defendant , his agents, servants and workmen, be perpetually restrained 

f rom„ burning, or causing to be burnt, any bricks on the defendant ’s plot of land marked B 
in the annexed plan, so as to occasion a nuisance to the plaintiff as the owner or occupiei 
of the dwelling-house and garden mentioned in the plaint as belonging to and being occupied 
by the plaintiff. 


No. 15. 

Injunction against building higher than old level. 

(Title.) 

Let the defendant , his contractors, agents and workmen, be perpetually 

restrained from continuing to erect upon his premises in any house or building of 

a greater height than the buildings which formerly stood upon his said premises and which 
have been recently pulled down, so or in such manner as to darken, injure or obstruct such 
of the plaintiff’s windows in his said premises as are ancient lights. 
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No. 16. 

Injunction restraining use of Private Road. 

(Title.) 

Let the defendant , his agents, servants and workmen, be perpetually restrained 

from using or permitting to be used any part of the lane at , the soil of which 

belongs to the plaintiff, as a carriage way for the passage of carts, carriages or other vehicles, 
either going to or from the land marked B in the annexed plan or for any purpose whatso- 
ever. 

No. 17. 

Preliminary Decree in an Administration Suit. 

(Title.) 

It is ordered that the following accounts and inquiries be taken and made ; that is to' 
say : — 

In creditor’s suit — 

1. That an account be taken of what is due to the plaintiff and all other the creditors, 
of the deceased. 

In suits by legatees — 

2. That an account be taken of the legacies given by the testator’s will. 

In suits by next-of-lcin — 

3. That an inquiry be made and account taken of what or of what share, if any, the 
plaintiff is entitled to as next-of-kin [or one of the next-of-kin] of the intestate. 

[After the first paragraph, the decree will where necessary, order, in a creditor’s suit, 
inquiry and accounts for legatees, heirs-at-law and next-of-kin. In suits by claimants 
other than creditors, after the first paragraph, in all cases an order to inquire and take an 
account of creditors will follow the first paragraph and such of the others as may be 
necessary will follow omitting the first formal words. The form is continued as in a 
creditor’s suit.] 

4. An account of the funeral and testamentary expenses. 

5. An account of the moveable prpoperty of the deceased come to the hands of the 
defendant, or to the hands of any other person by his order or for his use. 

6. An inquiry what part (if any) of the moveable property of the deceased is out- 
standing and undisposed of. 

7. And it is further ordered that the defendant do, on or before the day of 

next, pay into Court all sums of money which shall be found to have 
come to his hands, or to the hands of any person by his order or for liis use. 

8. And that if the *shall find it necessary for carrying out the objects of 

the suit to sell any part of the moveable property of the deceased, that the same be sold 
accordingly, and the proceeds paid into Court. 

9. And that Mr. E. F., be receiver in the suit (or proceeding) and receive and get in 

all outstanding debts and outstanding moveable property of the deceased, and pay ttte 
same into the hands of the ’’(and shall give security by bond for the due 

performance of his duties to the amount of rupees). 

10. And it is further ordered that if the moveable property of the deceased be found 
insufficient for carrying out the objects of the suit, then the following further inquiries be 
made, and accounts taken, that is to say — 

(a) an inquiry what immoveable property the deceased was seized of or entitled to 
at the time of his death ; 

(b) an inquiry what are the incumbrances (if any) affecting the immoveable pro- 
perty of the deceased or any part thereof ; 

(o) an account, so far as possible, of what is due to the several incumbrancers, and 
to include a statement of the priorities of such of the incumbrancers as shall consent to the 
sale hereinafter directed. 

11. And that the immoveable property of the deceased, or so much thereof as shall 
be necessary to make up the fund in Court sufficient to carry out the object of the suit, be 
sold with the approbation of the Judge, free from incumbrances (if any) of such incum- 
brancers as shall consent to the sale and subject to the incumbrances of such of them a3 
shall not consent. 

12. And it is ordered that G. 2. shall have the conduct of the sale of the immoveable 

property, and shall prepare the conditions and contracts of sale subject to the approval of 
|he *and that in case aihy doubt or difficulty shall arise the papers 

shall be submitted to the Judge to tettle. 

•Here insert name of proper officer. 
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13. And it is further ordered that, for the purpose of the inquiries hereinbefore 

directed, the *shall advertise in the newspapers according to the practice of 

the Court, or shall make such inquiries in any other way which shall appear to the 

*to give the most useful publicity to such inquiries. 

14. And it is ordered that the above inquiries and accounts be made and taken anu. 

that all other acts ordered to be done be completed, before the day of r 

and that the *do certify the result of the inquiries, and the accounts, and 

that all other acts ordered are completed, and have his certificate in that behalf ready for 
the inspection of the parties on the day of 

15. And, lastly, it is ordered that this suit [or proceeding] stand adjourned for 

making final decree to the day of 

[Such -part only of this decree is to be used as is applicable to the particular case.] 


No. 18. 

Final Decree in an Administration Suit by a Legatee. 

{Title.) 

1. It is ordered that the defendant do, on or before the dav of , 

pay into Court the sum of Rs. , the balance by the said certificate found to* 

be due from the said defendant on account of the estate of , the testator and 

also the sum of'Rs. for interest, at the rate of Rs. per cent, per 

annum, from the day of to the day of , amounting 

together to the sum of Rs. 

2. Let the *of the said Court tax the costs of the plaintiff and defendant 

in this suit, mid let the amount of the said costs, when so taxed, be paid out of the Bftid 
sum of Rs. ordered to be paid into Court as aforesaid, as follows : — 

(a) The costs of the plaintiff to Mr. , his attorney [or pleader] or and 

the costs of the defendant to Mr. , his attorney [or pleader J. 

( b ) And (if any debts are due ) with the residue of the said sum of Rs. 

after payment of the plaintiff’s and defendant’s costs as aforesaid, let the sums, found 
to be owing to the several creditors mentioned in the schedule to the certificate, 

of the *, together with subsequent interest on such of the debts as bear 

interest, be paid ; and, after making such payments, let the amount coming to the several 
legatees mentioned in the schedule, together with subsequent interest 

(to be verified as aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid to the residuary 
legatee. 


No. 19. 

Preliminary Decree in an Administration Suit by a Legatee, where an Executor 

IS HELD PERSONALLY LIABLE FOR THE PAYMENT OF LEGACIES. 

(Title.) 

1. It is declared that the defendant is personally liable to pay the legacy of Rs. 

bequeathed to the plaintiff ; 

2. And it is ordered that an account be taken of what is due for principal and interest 
on the said legacy ; 

3. And it is also ordered that the defendant do, within weeks after the 

date of the certificate of the *, pay to the plaintiff the amount of what the 

* shall certify to be due for principal and interest ; 

4. And it is ordered that the defendant do pay the plaintiff his costs of suit, the 
same to be taxed in case the parties differ. 

No. 20. 

Final Decree in an Administration Suit by Next-of-kin. 

(Title.) 

1. Let the * of the said Court tax the costs of the plaintiff and defendant 

in this suit, and let the amount of the said plaintiff’s costs, when so taxed, be paid by the* 
defendant to the plaintiff out of the sum of Rs. , the balance by the said 

certificate found to be due from the said defendant on account of the personal estate of 
E. F., the intestate, within one week after the taxation of the said costs by the said 

*, and let the defendant retain for her own use out of such sum her costs, 

when taxed. 


*Hdre insert the name Of the proper officer. 
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2. And it is ordered that the residue of the said sum of Rs. , after pay- 

ment of the plaintiff's and defendant's costs as aforesaid, be paid and applied by defendant 
as follows : — 

(a) Let the defendant, within one week after the taxation of the said costs by the 

•as aforesaid, pay one-third share of the said residue to the plaintiff A. B. f 
and C. D. y his wife, in her right as the sister and one of the next-of-kin of the said E. F ., 
the intestate. 

(b) Let the defendant retain for her own use one other third share of the said resi- 
due, as the mother and one of the next-of-kin of the said E. F., the intestate. 

(c) And let the defendant, within one week after the taxation of the said costs by 

the * as aforesaid, pay the remaining one-third share of the said residue 

to G . E, f as the brother and the other next-of-kin or the said E. F. y the intestate. 


No. 21. 

Preliminary Decree in a Suit for Dissolution of Partnership and the taking of 

Partnership Accounts. 

It is declared that the proportionate shares of the parties in the partnership are as 
follows : — 

It is declared that this partnership shall stand dissolved [or shall be deemed to have 
been dissolved] as from the day of and it is ordered that 

the dissolution thereof as from that day be advertised in the Gazette, etc. 

And it is ordered that be the receiver of the partnership-estate and 

'effects in this suit and do get in all the outstanding book-debts and claims of the partner- 
ship. 

And it is ordered that the following accounts be taken : — 

1. An account of the credits, property and effects now belonging to the said partnei 
ship ; • 

2. An account of the debts and liabilities of the said partnership ; 

3. An account of all dealings and transactions between the plaintiff and defendant, 
from the foot of the settled account exhibited in this suit and marked (A), and not dis- 
turbing any subsequent settled accounts. 

And it is ordered that the good-will of the business heretofore carried on by the plaintiff 
and defendant as in the plaint mentioned, and the stock-in-trade, be sold in the premises, 
and that the * may, on the application of any of the parties, fix a reserved 

bidding for all or any of the lots at such sale, and that either of the parties is to be at 
liberty to bid at the sale. 

And it is ordered that the above accounts be taken, and all the other acts required to 
be done be completed, before the day of and that the * 

•do certify the results of the accounts, and that all other acts are (ompleted, and have his 
•certificate in that behalf ready for the inspection of the parties on the day of 

And, lastly, it is ordered that this suit stand adjourned for making a final decree to 
the day of 


No. 22. 

Final Decree in a Suit for Dissolution of Partnership and taking of 
Partnership Accounts. 

(Title.) 

It is ordered that the fund now in Court, amounting to the sum of Rs. , be 

applied as follows : — 

1. In payment of the debts due by the partnership set forth in the certificate of the 

* amounting in the whole to Rs. 

2. In payment of the costs of all parties in this suit, amounting to Rs. 

[These costs must be ascertained before the decree is drawn up .] 

3. In payment of the sum of Rs. to the plaintiff as his share of 

the partnership assets, of the sum of Rs. , being the residue of the said 

sum of Rs. now in Court, to the defendant as his share of the partnership- 

assets. 

[Or, And that the remainder of the said sum of Rs. be paid to the 

said plaintiff (or defendant) in part payment of the sum of Rs. certified to 

be due to him in respect of the partnership-accounts.] 

4 . And that the defendant [or plaintiff] do on or before the day 

of pay to the plaintiff [or defendant] the sum of Rs. 


*Here insert the name of the proper officer. 
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being the balance of the said sum of Rs.: • due to him, which will then 

remain due. 


No. 23. 

Decree for Recovery of Land and Mesne Profits. 

(Title.) 

It is hereby decreed as follows : — 

1. That the defendant do put the plaintiff in possession of the property specified in 
the schedule hereunto annexed. 

2. That the defendant do pay to the plaintiff the sum of Rs. with interest 

thereon at the rate of per cent, per annum to the date of realization on account 

of mesne profits which have accrued due prior to the institution of the suit. 

Or 

2. That an inquiry be made as to the amount of mesne profits which have accrued due 
prior to the institution of the suit. 

3. That an enquiry be made as to the amount of mesne profits from the institution of 
the suit until [the delivery of possession to the decree-holder] [the relinquishment of posses- 
sion by the judgment-debtor with notice to the decree-holder through the Court] [the expira- 
tion of three years from the date of the decree]. 

Schedule. 


APPENDIX E. 

EXECUTION. 

No. 1. 

Notice to show Cause why a Payment or Adjustment should not be Recorded 

AS CERTIFIED. (O. 21, R. 2.) 

(Title.) 

To 

Whereas in execution of the decree in the above-named suit • has 

applied to this Court that the sum of Rs. recoverable under the decree has been 

paid _ and should be recorded as certified, this is to give you notice that you are 


adjusted 

to appear before this Court on the day of 

cause why the — aforesaid should not be recorded as certified. 


19 , to show 


adjustment 

Given under my hand and the seal of the Court, this 


day of 19 

Judge. 


No. 2. 

Precept. (Section 46.) 

(Title.) 

Upon hearing the decree-holder it is ordered that this precept be sent to the Court of 
at under section 46 of the Code of Civil Procedure, 

1908, with directions to attach the property specified in the annexed schedule and to hold 
dhe same pending any application which may be made by the decree-holder for execution 
-of the decree. 

Schedule. 

Dated the day of 19 

Judge. 


No. 3 . 

Order sending Decree for Execution to another Court. (O. 21, R. 6.) 

(Title.) 

Whereas the decree-holder in the above suit has applied to this Court for a certificate 
to be sent to the Court of at for execution of the decree 

in the above suit by the said Court, alleging that the judgment- debtor resides or has pro- 
perty within the local limits of the jurisdiction of the said Court, and it is deemed necessary 
and proper to send a certificate tp t^e said Court under Qrder XXI, Rule 6 of the Code 
of Civil Procedure, 1908, it is 
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Ordered : 

That a copy of this order be sent to with a copy of the decree 

and of any order which may have been made for execution of the same and a certificate of 
non-satisfaction. 

Dated the day of 19 

Judge. 


No. 4. 

Certificate of non-satisfaction of Decree. (O. 21, R. 6.) 

(Title.) 

Certified that no [1] satisfaction of the decree of this Court in Suit No. 
of 19 , a copy which is hereunto attached, has been obtained by execution within the 

jurisdiction of this Court. 

Dated the day of 19 

Judge. 

[1] If partial, strike out “no” and state to what extent. 


No. 5. 

Certificate of Execution of Decree transferred to another Court. 

(O. 21, R. 6.)* 

(Title.) 


Number of suit and the 
Court by which the decree 
was passed. 

Name of parties. 

— 

Date of application for 
execution. 

Number of the execution 
case. 

Processes issued and dates 
of service thereof. 

Costs of execution. 

Amount realized. 

How the case is disposed 
of. 

Remarks. 

i 

2 j 

3 

4 | 

j 5 

6 

7 j 8 | 9 

■ 

, 

; 





RS. A. P. 

RS.A.F. 




Signature of Muharrir in charge. 


Signature of Judge. 


No. 6. 

Application for Execution of Decree. (O. 21, R. 11.) 

In the Court of 

_ ' „ > decree-holder, hereby apply for execution of the decree herein 

below set forth :~ 

' g ■' 

| ‘ ^ “ — 7~ i ~ " ; ... , , , — 

’ ‘[Burma] Bor “O. 21, B. 6” substitute “section 41”. 
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execution of decree in Suit; No. of 19 on the allegation that the said decree 

has been transferred to him by assignment, this is to give you notice that you are to 
appear before this Court on the day of 19 , 

to show cause why execution should not be granted. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 8. 


Warrant of Attachment of Moveable Property in Execution of 
A Decree for Money. (0. 21, R. 30.) 

(Title.) 


was ordered by decree of this Court passed on 
19 , in Suit No. of 19 , 

to pay to the plaintiff The sum of Rs. as 

noted in the margin; and whereas the said sum of 
Rs. has not been paid. These are to com- 

mand you to attach the moveable property of the said 
as set forth in the schedule hereunto annexed 
or which shall be pointed out to you by the said 

and unless the said shall pay 

to you the said sum of Rs. together 

with Rs. , the cost of this attachment, 

to hold the same until further orders from this Court, 
return this warrant on or before the day 

of 19 , with an endorsement certifying the day On which and manner 

in which it has been executed or why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 


To 

The Bailiff of the Court. 
Whereas 


the day of 


DECREE. 




Principal . 

Interest . 

Costs 

Costs of execution . 
Further interest 

Total . . 





You are further commanded to 


Schedule. 


Judge. 


* No. 9. 

Warrant fob Seizure of Specific Moveable Property adjudged 


by Decree. (O. 21. R. 31.) 


(Title.) 

To 

The Bailiff of the Court. 

Whereas was ordered by decree of this Court passed on the 

day of 19 , in Suit No. of 19 , 

to deliver to the plaintiff the moveable property (or a share in the moveable 

property) specified in the schedule hereunto annexed, and whereas the said property (or 
share) has not been delivered; 

These are to command you to seize the said moveable property (or a share 

of the said moveable property) and to deliver it to the plaintiff or to such person as he 
may appoint in his behalf. 

Given under my hand and the seal of the Court, this day of 19 

Schedule . 


Judge. 


No. 10. 

Notice to state Objections to draft of Document. (O. 21, R. 34.) 

(Title.) 

To 

Take notice that on the day of 19 , the decree-holder 

in the above suit presented an application to this Court that the Court may execute on 
your behalf a deed of , whereof a draft is hereunto annexed, 

of the immoveable property specified hereunder, and that the day of 

19 is appointed for the hearing of the said application, and that you are at 
liberty to appear on the said day and to state in writing any objections to the said draft. 

Description of property. 

Given under my hand and the seal of the Court, this day of 19 

Judge . 




Ap»;ft3 
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No. 11. 

Warrant to the Bailiff to give possession of Land, etc. (0. 21, B. 35.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas the undermentioned property in the occupancy of has 

been decreed to , the plaintiff in this suit ; you are hereby 

directed to put the said in possession of the same, and you are hereby 

authorized to remove any person bound by the decree who may refuse to vacate the same. 

Given under my hand and the seal of the Court, this day of 19 

Schedule. 

Judge. 


No. 12. 

Notice to show Cause why a Warrant of Arrest should not issue. (0. 21, R 37.) 

(Title.) 

To 

Whereas has made application to this Court for execution of 

decree in Suit No. of 19 by arrest and imprisonment of your person, 

you are hereby required to appear before this Court on the day of 19 , to 

show cause why you should not be committed to the civil prison in execution of the said 
decree. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 13. 

Warrant of Arrest in Execution. (0. 21, R. 38.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas was adjudged by a decree of the Court in Suit No. 

of 19 , dated the ' day of 19 , to pay 

to the decree-holder the sum of Rs. as 

noted in the margin, and whereas the said sum of 
Rs. has not been paid to the said decree- 

holder in satisfaction of the said decree, these are to 
command you to arrest the said judgment-debtor and 
unless the said judgment-debtor shall pay to you the 
said sum of Rs. together 

with Rs. for the costs of executing 

this process, to bring the said defendant before the 
Court with all convenient speed. You are further com* 
manded to return this warrant on or before the 

day of 19 , with an endorsement certify- 

ing the day on which and manner in which it has been 
not been executed. 

Given under my hand and the seal, of the Court, this day of 19 

Judge. 

No. 14. 

Warrant of Committal of Judgment-debtor to Jail. (O. ?1, R. 40.) 

(Title.) 

To 

The Officer in charge of the Jail at 

Whereas who has been brought before this Court 

this day of 19 , under a warrant in execution of a decree 


which was made and pronounced by the said Court on the day of 19 , and 

by which decree it was ordered that the said should pay 

; And whereas the said has not 

obeyed the decree nor satisfied the Court that he is entitled to bo discharged from custody; 
You are hereby, in the name of the King-Emperor of India, commanded and required id 
take and receive the said into 

the civil prison and keep him imprisoned therein for a period not exceeding or 

tntii the said decree shall be fully satisfied, or the said B hall 


Principal. 




Interest 




Costs 




Execution , . 




J Total .. 





executed, or the reason why it has 
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be otherwise entitled to be released according to the terms and provisions of section 58 of 
the Code of Civil Procedure, 1908 ; and the Court does hereby fix annas per 

•diem as the rate of the monthly allowance for the subsistence of the said 
during his confinement under this warrant of committal. 

Given under my signature and the seal of the Court, this day of 19 

Judge. 


No. 15. 


To 


Order for the Release of a Person imprisoned in Execution of a Decree. 

(Sections 58, 59.) 

(Title.) 


The Officer in charge of the Jail at 

Under orders passed this day, you are hereby directed to set free 

judgment-debtor now in your custody. 


Dated 


Judge. 


No. 16. 


Attachment in Execution. 

Prohibitory Order, where the Property to be attached consists of Moveable 
Property to which the Defendant is entitled subject to a Lien or Right 

OF SOME OTHER PERSON TO THE IMMEDIATE POSSESSION THEREOF. (O. 21, R. 46.) 

(Title.) 

To 

Whereas has failed to satisfy a 

decree passed against on the day of 19 in Suit 

No. of 19 , in favour of for Rs. ; It 

is ordered that the defendant be, and is hereby, prohibited and restrained until the further 
order of this Court, from receiving from the following property in 

the possession of the said that «s to say, , to which 

the defendant is entitled, subject to any claim of the said , and the said 

is hereby prohibited and restrained, until the further order 
of this Court, from delivering the said property to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 17. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of Debts not secured 
by Negotiable Instruments. (O. 21, R. 46.) 

(Title.) 

To 

Whereas has failed to satisfy a 

decree passed against on the day of 19 in 

Suit No. of 19 , in favour of for Rs. ; 

It is ordered that the defendant be, and is hereby, prohibited and restrained, until the further 
order of this Court, from receiving from you a certain debt alleged now to be due from you 
to the said defendant, namely and that you, the said 

, be, and you are hereby, prohibited and restrained, until the further 
order of this Court, from making payment of the said debt, or any part thereof, to any 
person whomsoever or otherwise than into this Court. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 18. 


Attachment in Execution. 

Prohibitory Order, where the Property consists of -Shares in the 
Capital of a Corporation. (O. 21, R. 46.) 

(Title.) 

To 

Defendant and to 

Secretary of Corporation. 

Whereas Jim failted to satisfy a decree passed 
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agamst on the day of 19 , in 

Suit No. of 19 , in favour of , for Rs. ; 

It is ordered that you, the defendant, be, and yon are hereby, prohibited and restrained, 
until the further order of this Court, from making any transfer of 

shares in the aforesaid Corporation, namely, , or from receiving payment 

of any dividends thereon ; and you, , the Secretary of the said 

Corporation, are hereby prohibited and restrained from permitting any such transfer or 
making any such payment. 

Given under my hand and the seal of the Court, this day of 19 

J udge. 


No. 19. 

Order to Attach Salary of Public Officer or Servant of Railway 
Company or Local Authority. (O. 21, R. 48.) 

(Title.) 

To 

Whereas , judgment-debtor in the above-named case, is a 

( describe office of judgment-debtor) receiving his salary (or allowances) at your hands ; 
and whereas , decree-holder in the said case, has applied in this 

Court for the attachment of the salary (or allowances) of the said to the 

extent of due to him under the decree ; You are hereby required to 

withhold the said sum of from the salary of the said in 

the monthly instalments of • and to remit the said sum (or monthly 

instalments) to this Court. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 20. 

Order of Attachment of Negotiable Instrument. (O. 21, R. 51.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas an order has been passed by this Court on the day 

of 19 , for the attachment of ' ; 

You aie hereby directed to seize the said and bring the same into Court. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 21. 

Attachment. 

Prohibitory Order, where the Property consists of Money or of any Security 
in the custody of a Court of Justice or Officer of Government. 

(O. 21, R. 52.) 

(Title.) 

To 

Sir, 

The plaintiff having applied, under Rule 52 of Order XXI of the Code of Civil Proce- 
dure. 1908, for an attachment of certain money now in your hands (here state how the 
money is supposed to be in the hands of the person addressed, on what account, etc.), I 
request that you will hold the said money subject to the further order of this Court. 

I have the honour to be, 

Sir, 

Your most obedient Servant, 
Judge. 

Bated the day of 19 . 


No. 22. 

Notice of Attachment of a Decree to the Court which passed it. 

(O. 21, R. 53.) 

(Title.) 

To 

The Judge of the Court of 

^ * i hav* the honour to inform you that the decree obtained in .vour Court on the 
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day of 19 , by 

in Suit No. of 19 , in which he was and 

was has been attached by this Court on the application of 

, the in the suit specified above. You are therefore 

requested to stay the execution of the decree of your Court until you receive an intimation 
from this Court that the present notice has been cancelled or until execution of the said 
decree is applied for by the holder of the decree now sought to be executed or by his judgment- 
debtor. 

Dated the day of 19 

I have the honour, etc., 

Judge. 


No. 23. 

Notice of Attachment of a Decree to the Holder of the Decree. (O. 21, R. 53.) 

(Title.) 

To 


Whereas an application has been made in this Court by the decree-holder in the above 
suit for the attachment of a decree obtained by you on the 


day of 

19 

, in the Court of 


in Suit No. 

of 19 

, in which 

was 

It is ordered that 

you, the said 

and 

, '■ltd you are hereby, 


prohibited and restrained, until the further order of this Court, from transferring or 
charging the same in any way. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 24. 

Attachment in execution. 

Prohibitory Order, where the Property consists of Immoveable Property. 

(O. 21, R. 54.) 

(Title.) 

To defendant. 

Whereas you have failed to satisfy a decree passed against you on the 

day of 19 , in Suit No. 

of 19 , in favour of for Rs. 

; It is ordered that you, the said , 

be, and you are hereby, prohibited and restrained, until the further order of this Court 
from transferring or charging the property specified in the schedule hereunto annexed, by 
sale, gift or otherwise, and that all persons be, and that they are hereby, prohibited from 
receiving the same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this day of 19 . 

Schedule. 

Judge. 


No. 25. 

Order for Payment to the Plaintiff, etc., of Money, etc., in the hands of a third 

party. (O. 21, R. 56.) 

(Title.) 

To 

Whereas the following property has been attached in execution 

of a decree in Suit No. of 19 , passed on 

the day of 19 , in favour of 

for Rs. ; It is ordered that the property so attached, 

consisting of Rs. in money and Rs. 

in currency-notes, or a sufficient part thereof to satisfy the said decree, shall 
he paid over by you, the said ^ , to 

Given under my hand and the seal of the Court,* this day of 19 . 

Judge. 
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No. 26. 

Notice to Attaching Creditor. (O. 21, r. 58.) 

(Title.) 

To 

Whereas 

has made application to this Court for the removal of attachment on 

placed at your instance in execution/ 
of the decree in Suit No. of 19 , this is to. 

give you notice to appear before this Court on , the 

day of 19 , either in person or- 

by a pleader of the Court duly instructed to support your claim, as attaching creditor. 

Given under my hand and the seal of the Court, this day of 19 . 


Judge. 


No. 27. 

Warrant of Sale of Property in Execution of a Decree for Money. (O. 21, r. 66.) 

(Title.) 

To 

The Bailiff of the Court, 

These are to command you to sell by auction, after giving 
days 1 jirevious notice, by affixing the same in this Court-house, and after making due proela* 
mation, the 

property attachod under a warrant from this Court, dated the 

day of 19 , in execution of a decree ire 

favour of in Suit No. of 19 

or so much of the said property as shall realize the sum of Rs. ,. 

being the of the said decree and costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the 

day of 19 , with an endorsement- 

certifying the manner in which it has been executed, or the reason why it has not been 
executed. 

Given under my hand and the seal of the Court, this day of 19 . 


Judge. 


No. 28. 

Notice of the Day fixed for Settling a Sale Proclamation. (O. 21, r. 66.) 

# (Title.) 

To Judgment-debtor. 

Whereas in the above-named suit, , the decree-holder, has applied 

for the sale of ; you the hereby informed 

that the day of 

19 has been fixed for settling the terms of the procla- 

mation of sale. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 29. 

Proclamation of Sale. (O. 21, r. 66.) 

(Title.) 

Notice is hereby given that, under rule 64 of Order XXI of the Code of Civil Pro- 
cedure, 1908, an [1] Suit No. of 19 , order has been passed by this Court for the 

sale of the attached property decided by the mentioned in the annexed 

schedule, in satisfaction of the claim of in which of the decree- 

holder in the suit [1] mentioned in the margin, was plaintiff and amounting 

with costs and interest up to date of sale to the sum of was defendant. 

The sale will be by public auction, and the property will be put up for sale in the 
lots specified in the schedule. The sale will be of the property of the judgment-debtors 
above-named as mentioned in the schedule below; and the liabilities and claims attaching 
to the said property, so far as they have been ascertained, are those specified in the schedule 
against each lot. 

In the absence of any order of postponement, the sale will be held by 

at the monthly sale commencing at o'clock on 

fop , * - - - at . Tn tifo - 

72 
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•event, however, of the debt above specified and of the costs of the sale being tendered or 
paid before the knocking down of any lot, the sale will be stopped. 

At the sale the public generally are invited to bid, either personally or by duly 
authorized agent. No bid by, or on behalf of, the judgment-creditors above-mentioned, 
however, will be accepted, nor will any sale to them be valid without the express permis- 
sion of the Court previously given. The following are the further. 

Conditions of Sale. 

1. The particulars specified in the schedule below have been stated to the best of 
the information of the Court, but the Court will not be answerable for any error, mis- 
statement or omission in this proclamation. 

2. The amount by which the biddings are to be increased shall be determined by the 
officer conducting the sale. In the event of any dispute arising as to the amount bid, or 
as to the bidder, the lot shall at once be again put up to auction. 

3. The highest bidder shall be declared to be the purchaser of any lot, provided always 
that he is legally qualified to bid, and provided that it shall be ir the discretion ot the 
-Court or Officer holding the sale to decline acceptance of the highest bid when the price 
offered appears so clearly inadequate as to make it advisable to do so. 

4. For reasons recorded, it shall be in the discretion of the officer conducting the 

sale to adjourn it subject always to the provisions of rule 69 of Order XXI. 

5. In the case of moveable property, the price of each lot shall be paid at the 

time of sale or as soon after as the officer holding the sale directs, and in default of pay- 

ment the property shall forthwith be again put up and resold. 

6. In the case of immoveable property, the person dec^red to be purchaser shall 

pay immediately after such declaration a deposit of 25 per cent, on the amount of his 
purchase-money to the officer conducting the sale, and in default of such deposit the 
property shall forthwith be put up again and re-sold. 

7. The full amount of the purchase-money shall be paid by the purchaser before 
the Court closes on the fifteenth day after the sale of the property exclusive of such day, 
or if the fifteenth day be a Sunday or other holiday, then on the first office day after the 
fifteenth day. 

8. In default of payment of the balance of purchase-money within the period 
allowed, the property shall be re-sold after the issue of a fresh notification of sale. The 
deposit, after defraying the expenses of the sale, may, if the Court thinks fit, be foi foiled 
to Government, and the defaulting purchaser shall forfeit all claim to the property or to 
any part of the sum for which it may be subsequently sold. 

Given under my hand and the seal of the Court, this day of 19 . 


Schedule of Property. 


Judge. 


Number 

Description of property 
to be sold, with the 
name of each owner 

The revenue assessed upon the 
estate or part of the estate, 
if the property to be sold is 

Detail of 
any incum- 
brances to 

Claims, if any, 
which have been 
put forward to 
the property and 

of lot. 

where there are more 

an interest in an estate or a 

which the 

any other known 


judgment debtors than 
one 

part of an estate paying 
revenue to Government. 

property is 
liable. 

particulars bear- 
ing on its nature 
and value. 
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No. 30. 


To 


Order on the Nazir for causing service of Proclamation of Sale. 

(O. 21, r. 66.) . 

(Title.) 


The Nazir of the Court. 

Whereas an order has been made for the sale of the property of the judgment-debtor 
specified in the schedule hereunder annexed, and whereas the day of 

19 , has been fixed for the sale of the said property, 

copies of the proclamation of sale are by this warrant made 
over to you, and you are hereby ordered to have the proclamation published by beat of 
drum within each of the properties specified in the said schedule, to affix a copy of the 
said proclamation on a conspicuous part of each of the said properties and afterwards on 
the Court-house, and then to submit to this Court a report showing the dates on which 
and the manner in which the proclamations have been published. 

Dated the day of 19 . 

Schedule . 


Judge. 


No. 31. 

Certificate by Officer holding a Sale of the Deficiency of Price on a Re-sale of 
Property by reason of the Purchaser's Default. (O. 21, r. 71.) 

(Title.) 

Certified that at the re-sale of the property in execution of the decree in the above- 
named suit, in consequence of default on the part of purchaser, there was a 

deficiency in the price of the said property amounting to Rs. , and that the 

expenses attending such re-sale amounted to Rs. , making a total of Rs. 

, which sum is recoverable from the defaulter. 

Dated the day of 19 

Officer holding the sale. 


No. 32. 

Notice to Person in Possession of Moveable Property sold in 
Execution. (O. 21, r. 79.) 

(Title.) 

To 

Whereas has become the purchaser at a public sale in 

execution of the decree in the above suit of now in your 

possession, you are hereby prohibited from delivering possession of the said 
to any person except the said 

Given under my hand and the seal of the Court, this day 

of 19 

J udge. 


No. 33. 


Prohibitory Order against Payment of Debts sold in Execution to any 
other than the Purchaser. (O. 21, ?. 79.) 

(Title.) 

To and to 

Whereas has become the purchaser at a public sale in 

execution of the decree in the above suit of being debts 

due from you to you 

; it is ordered that you 

be, and you are hereby, prohibited from receiving, and you from 

making payment of, the said debt to any person or persons except the said 

Given under my hand and the seal of the Court, this day 

of 19 

Judge. 


No. 34. 

Prohibitory Order against the Transfer of Shares sold in Exfcution. (0. 21, r. 79.) 

(Title.) 

To 

and , 8 ecretaty of 

Corporation. 
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Whereas lias become the purchaser at a public sale 

in execution of the decree, in the above suit, of certain shares in the above Corporation* 
that is to say, of standing in the name of you 

; it is ordered that you be, and 

you are hereby, prohibited from making any transfer of the said shares to any person 
except tfce said , the purchaser aforesaid, or from receiv- 

ing any dividends thereon; and you 

Secretary of the said Corporation, from permitting any such transfer or making any 
such payment to any person except the said 

, the purchaser aforesaid. 

Given under my hand and the seal of the Court, this day 

of 19 

J udge* 


No. 35. 

Certificate to Judgment-debtor authorising him to mortgage, lease, oh 
sell Property. (O. 21, r. 83.) 

(Title.) 

Whereas in execution of the decree uassed in the above suit an order was mndn on 
the day of 19 for the sale- 

of the under-mentioned property of the judgment-debtor , aim 

whereas the Court has, on the application of the said judgment-debtor, postponed the 
said sale to enable him to raise the amount of the decree by mortgage, lease or private 
sale of the said property or of some part thereof: 

This is to certify that the Court doth hereby authorize the said judgment-debtor to 
make the proposed mortgage, lease or sale within a period cu 

from the date of this certificate; provided that all monies payable 
under such mortgage, lease or sale shall be paid into this Court and not to the said judg- 
ment-debtor. 

Description of property. 

Given under my hand and the seal of the Court, this day of 19 . 


Judge. 


No. 36. 

Notice to show Cause why Sale should not be set aside. (O. 21, rr. 90, 92.) 

(Title.) 

To 

Whereas the under-mentioned property was sold on the day of 

19 in execution of the decree passed* 
in the above-named suit, and whereas the decree-holder [or 

judgment-debtor], has applied to this Court to set aside the sale of tlie said property on 
the ground of a material irregularity [or fraud] in publishing [or conducting] the sale,, 
namely, that 

Take notice that if you have any cause to show why the said application should not be 
granted, you should appear with your proofs in this Court on the day of 

19 , when the said application will be heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 

Description x of property. 

Judge . 


No. 37. 

Notice to show Cause why sale should not be set aside. (O. 21, rr. 91, 92.) 

(Title.) 

To 

Whereas , the purchaser of the under-mentioned 

property sold on the day of 19 , 

in execution of the decree passed in the above-named suit, has applied to this Court to 
get aside the sale of the said property on the ground that 
the judgment-debtor, had no saleable interest therein : 

Take notice that if you have any cause to show why the said application should not 
be granted, you should appear with your proofs in this Court On the 

day of 19 when the 
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-said application will be heard and determined. 

Given under my hand and the seal of the Court, this 
19 

Description of property . 


• No. 38. 

Certificate of Sale of Land. (O. 21, r. 94.) 

(Title.) 

This is to certify that has been declared the purchaser at a 

^ale by public auction on the day of 19 , of 

’in execution of decree in this suit, and that the said 
-sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 39. 

Order for Delivery to certified Purchaser of Land at a Sale in Execution. - 

(O. 21, r. 95.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas has become the certified 

(purchaser of at a sale in execution of 

decree in suit No. of 19 ; you are hereby ordered to put the said 

, the certified purchaser, as aforesaid, in possession of the same. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


day of 

Judge . 


No. 40. 

Summons to appear and answer Charge of Obstructing Exbcution of Decree. 

(O. 21, r. 97.) 

(Title.) 

To 

Whereas , the decree-holder in the above 

suit, has complained to this Court that you have resisted [or obstructed] the officer charged 
with the execution of the warrant for possession; 

You are hereby summoned to appear in this Court on the day of 

19 at a.m., to answer the said complaint. 

Given under my hand and the seal of the Court, this day of 19 . 

. Judge. 


No. 41. 

Warrant of Committal. (O. 21, r. 98.) 

(Title.) 

'To 

The Officer in charge of the Jail at 

Whereas the undermentioned property has been decreed to , the plaintiff in 

this suit, and whereas the Court is satisfied that without any just ciuse 

resisted [or obstructed] and is still resisting [or obstructing] the said lit 

obtaining possession of the property, and whereas the said has made 

application to this Court that the said be committed to the civil prison; 

You are hereby commanded and required to take and receive the said 

into the civil prison and to keep him imprisoned therein for the period of 
days. 

jGiven under my hand and the seal of the Court, this day of 19 . 


Judge . 
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No. 42. 


Authority op the Collector *o Stay Public Sale op Land. 
(Section 72.) 

(Title.) 

To 


Sir, 


, Collector of 


In answer to your communication No. , dated , represent- 
ing that the sale in execution of the decree in this suit of land situate within 

your district is objectionable, I have the honour to inform you that you are authorized to 
make provision for the satisfaction of the said decree in the manner recommended by you. 

I have the honour to be* 

Sir, 

Your obedient Servant, 

Judge. 


No. 43. 

The security to be furnished under section 55 (4) shall be, as nearly as may be. by a 
bond in the following form : — 

In the Court of at 

Suit No. of 19 . 

Against 

Plaintiff 

C. D. of . . Defendant. 

Whereas in execution of the decree in the suit aforesaid, the said C. D. has been 
arrested under a warrant and brought before the Court of ; and whereas 

the said C. D. has applied for his discharge on the ground that he undertakes within one 
month to apply under section 5 of Act No. Ill of 1907, to be declared an insolvent, and the 
said Court has ordered that the said C. D. shall be released from custody if the said C. D. 
furnish good and sufficient security in the sum of Rs. that he will appear 

when called upon and that he will within one month from this date apply under section 5 
of Act No. Ill of 1907, to be declared an insolvent. Therefore I, E. F., inhabitant of 
have voluntarily become security, and do hereby bind myself, my heirs 
and executors, to as Judge of the said Court and his successors in 

office that the said C. D., will appear at any time when called upon by the said Court, and 
will apply in the manner and within the time hereinbefore set forth, and in default of such 
appearance or of such application, I bind myself, my heirs and executors, to pay to the said 
Court, on its order, the sum of Rs. 

Witness my hand at this dav of 19 

(Sd.) ‘E. F., 

Surety. 

Witness: 


APPENDIX P. 


SUPPLEMENTAL PROCEEDINGS. 

No. 1. 

Warrant of Arrest before Judgment. (O. 38, r. 1.) 

(Title.) 

, the plaintiff in the above suit, claims 
the sum of Rs. as noted in the margin, 

and has proved to the satisfaction of the Court that 
there is probable cause for believing that the defendant 

is 

about to . These are to 

command you to demand and receive ftom the said 

the sum of Rs. 

as sufficient to satisfy the plaintiff's claim, and unless 
the said sum of Rs. Is forthwith de- 

livered to you by or on behalf of the said 

, to take the said into 

custody, and to bring him beforO this Cotirt, in order 
that he may show cause why he should not furnish 
security to the amount of Rs. 


To 


The Bailiff of 
Whereas 

the 

Court. 

1 

» 

: 




Principal 

Interest 

Costs 

l 

t 



Total 

1 

] 

1 
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for his personal appearance before the Court, until such time as the said suit shall be fully 
and finally disposed of, and until satisfaction of any decree that may be passed against 
him in the suit. 

Given under my hand and the seal of the Court, this day of 19 .. 

Judge. 


No. 2. 

Security for Appearance of a Defendant arrested before Judgment. 

(0. 38, r. 2.) 

(Title.) 

Whereas at the instance of , the plaintiff in the above suit, y 

the defendant, lias been arrested and brought before the Court; 

And whereas on the failure of the said defendant to show cause why he should not 
furnish security for his appearance, the Court has ordered him to furnish such security: 

Therefore I have voluntarily become surety and do hereby bind mv 

self, my heirs and executors, to the said Court, that the said defendant shall appear at any 
time when called upon while the suit is pending and until satisfaction of any decree that 
may be passed against him in the said suit; and in default of such appearance I bind 
myself, my heirs and executors, to pay to the said Court, at its order, any sum of money 
that may be adjudged against the said defendant in the said suit. 

Witness my hand at this day of 19 . 

(Signed.) 

Witnesses : 

1 . 

o 


No. 3. 

Summons to Defendant to appear on Surety's Application for Discharge. 

(O. 38, r. 3.) 

(Title.) 

To 

Whereas , who became surety on the day of 19 

for your appearance in the above suit, has applied to this Court to be discharged 
from his obligation : 

You are hereby summoned to appear in this Court in person on the day of 

19 , at a.m., when the said application will be heard 

and determined. 

Given under my hand and the seal of the Court, this day of 19 .. 

Judge. 


No. 4. 


Order for Committal. (O. 38, r. 4.) 


To 


(Title.) 


Whereas , plaintiff in this suit, has made application to the 

Court that security be taken for the appearance of , the defendant, to answer any 

judgment that may be passed against him in the suit; and whereas the Court has called 
upon the defendant to furnish such security, or to offer a sufficient deposit in lieu of security r 
which he has failed to do; it is ordered that the said defendant be committed 

to the civil prison until the decision of the suit; or, if judgment be pronounced against him, 
until satisfaction of the decree. 

Given under my hand and the seal of the Court, this day of 19 * 


Judge. 


No. 5. 

Attachment before Judgment, with Order to call for Security for 
Fulfilment of Decree. (0. 38, r. 5.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas has proved to the satisfaction of the Court that the 

defendant in the above suit 

These are to command you to call upon the said defendant 


on or before 
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the day of 19 either to furnish security for 

the si^m of rupees to produce and place at the disposal of this Court when 

required or the value thereof, or such portion of the 

value as may be sufficient to satisfy any decree that may be passed against him; or to 
:appear and show cause why he should not furnish security; and you are further ordered to 
.attach the said and keep the same under safe and secure 

custody until the further order of the Court; and you are further commanded to return 
this warrant on or before the day of 19 , with an endorsement 

♦certifying the date on which and the manner in which it has .been executed, or the refeson 
why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge . 


No. 6. 

Security for the Production of Property. (O. 38, r. 5.) 

(Title.) 

Whereas at the instance of , the plaintiff in the above suit, 

the defendant has been directed by the Court to furnish security in the sum of Rs. 
to produce and place at the disposal of the Court the property specified in the schedule 
hereunto annexed; 

Therefore I have voluntarily become surety and do hereby bind 

myself, my heirs and executors, to the said Court, that the said defendant shall produce 
and place at the disposal of the Court, when required, the property specified in the said 
schedule, or the value of the same, or such portion thereof as may be sufficient to satisfy 
the decree; and in default of his so doing, I bind myself, my heirs and executors, to pay 
to the said Court, at its order, the said sum of Rs. or such 

sum not exceeding the said sum as the said Court may adjudge. 

Schedule. 

Witness my hand at this day of 19 . 

(Signed.) 

Witnesses : 

1 . 

2 . 


No. 7. 

Attachment before Judgment, on Proof of Failure to furnish Security. 

(0. 38, r. 6.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas , the plaintiff in this suit, has applied to the Court to 

call upon , the defendant, to furnish security 

to fulfil any decree that may be passed against him in the suit, and whereas the Court has 
called upon the said to furnish such security, which he has 

failed to do; these are to command you to attach , the property of the said 

, and keep the same under safe and secure custody until the further 
order of the Court; and you are further commanded to return this warrant on or before 
the day of 19 with an endorsement certifying 

the date on which and manner in which it has' been executed, or the reason why it has not 
been executed. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge . 


No. 8. 

Temporary Injunctions. (0. 39, r. 1.) 

(Title.) 

Upon motion made unto this Court by , Pleader of [or Counsel for] 

the Plaintiff A. B., and upon reading the petition of the said plaintiff in this matter filed 
[this day] [or the plaint filed in this suit on the 

day of , or the written statement of the said 

plaintiff filed on the * day of 

] and upon hearing the evidence of 

and in support thereof [if after notice and defendant not 

appearing : add , and also the evidence of 
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as to service of notice of this motion upon the defendant C. D.] : This Court doth order 
that an injunction be awarded to restrain the defendant C. D., his servants, agents and 
workmen, from pulling down or suffering to be pulled down, the house in the plaint in the 
said suit of the plaintiff mentioned [or in the written statement, or petition, of the plaintiff 
and evidence at the hearing of this motion mentioned], being No. 9, Oilmongers Street, 
Hindupur, in the Taluk of , and from selling the materials 

whereof the said house is composed, until the hearing of this suit or until the further order 
of this Court. 

Dated this day of 19 

Judge. 

[Where the injunction is sought to restrain the negotiation of a note or bill , the 
ordering part of the order may run thus : — 

to restrain the defendant and 

from parting with out of the custody of them or any of them or endorsing, assigning or 
negotiating the promissory note [or bill of exchange] in question, dated on or about the 

, etc., mentioned in the plaintiff’s plaint [or petition] 
and the evidence heard at this motion until the hearing of this suit, or until the further 
order of this Court. 

[In Copyright cases ] to restrain 

the defendant C. D., his servants agents or workmen, from printing, publishing or vending 
a book, called , or any part thereof, until the, etc. 

[Where part only of a book is to be restrained ] 
to restrain the defendant C. D., his servants, agents or workmen, from printing, publishing, 
selling or otherwise disposing of such parts of the book in the plaint [or petition and 
evidence, etc.] mentioned to have been published by the defendant as hereinafter specified, 
namely, that part of the said book which is entitled 

and also that part which is entitled [or, which 

is contained in page to page both inclusive ] 4 until , 

etc. y 

[In Patent cuses] to restrain the defendant C. vD. his agents, 

servants and workmen, from making or vending any perforated bricks [or the case may 
be] upon the principle of the inventions in the plaintiff’s plaint [or petition, etc., or 
written statement, etc.] mentioned, belonging to the plaintiffs, or either of ibfeein, during 
the remainder of the respective terms of the patents in the plaintiff’s plaint" [or as the 
case may be] mentioned, and from counterfeiting, imitating or resembling the same inven- 
tions, or either of them, or making any addition thereto, or subtraction therefrom, until 
the hearing, etc. 

[In cases of Trade marks] to restrain the defendant C. D., his 

servants, agents or workmen, from selling or exposing for sale, or procuring to be sold, 
any composition or blacking [or as the case may be] described as or purporting to be black- 
ing manufactured by the plaintiff A. B., in bottles having affixed thereto such labels as in 
the plaintiff’s plaint [or petition, etc.] mentioned, or any other labels so contrived or 
expressed as, by colourable imitation or otherwise, to represent the composition or blacking 
sold by the defendant to be the same as the composition or blacking manufactured and sold 
by the plaintiff A. B., and from using trade-cards so contrived or expressed as to represent 
that any composition or blacking sold or proposed to be sold by the defendant is the 
same as the composition or blacking manufactured or sold by the plaintiff A. B., until the, 
etc. 

[To restrain a partner from in any way interfering in the business] 

to restrain the defendant C. D., his agents and servants, from 
entering into any contract, and from accepting, drawing, endorsing or negotiating any bill 
of exchange, note or written security in the name of the partnership-firm of B. and D., and 
from contracting any debt, buying and selling any goods, and from making or entering 
into any verbal or written promise, agreement or undertaking, and from doing, or causing 
to be done, any act, in the name or on the credit of the said partnership-firm of B. and D., 
or whereby the said partnership-firm can or may in any manner become or be made liable 
to or for the payment of any sum of money, or for the performance of any contract, 
promise or undertaking until the, etc. 


No. 9. # 

Appointment of a Receiver. (O. 40, r. 1.) 

To (Title.) 

Whereas has been attached in execution of a decree passed in the 

above suit on the day of 19 , in favour of ; 

* The last two forms were re-numbered “9 and 10” instead of “6 and 7” respectively 
by Act X of 1914, Sch. I. 
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You are hereby (subject to your giving security to the satisfaction of the Court) appointed 
receiver of the said property under Order XL of the Code of Civil Procedure, 1908, with 
full powers under the provisions of that Order. 

You are required to render a due and proper account of your receipts and disbursements 
In respect of the said property on . You will be entitled to remuneration 

at the rate of per cent, upon your receipts under the authority of this 

appointment. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 10.* 

Bond to be given by Receiver. (O. 40, r. 3.) 

(Title.) 

Know all men by these presents, that we, and and r 

are jointly and severally bound to of the Court of in 

Bs. to be paid to the said or his successor in office for the time 

being. For which payment to be made we bind ourselves, and each of us, in the whole, our 
and each of our heirs, executors and administrators, jointly and severally, by these presents. 

Bated this day of 19 . 

Whereas a plaint has been filed in this Court by against 

for the purpose of [here insert the object of suit ] : 

And whereas the said has been appointed, by order of the above-mentioned 

Court, to receive the rents and profits of the immoveable property and to get in the out- 
standing moveable property of in the said plaint named: 

Now the condition of this obligation is such, that if the above-bounden shall 

duly account for all and every the sum and sums of money which he shall so receive on 

account of the rents and profits of the immoveable property, and in respect of the move- 

able property, of the said at such periods as the said Court shall appoint, 

and shall duly pay the balances which shall from time to time be certified to be due from 
him as the said Court hath directed or shall hereafter direct, then this obligation shall be 
void, otherwise it shall remain in full force. 

Signed and delivered by the above-bounden in the presence of 

Note . — If deposit of money is made, the memorandum thereof should follow the terms 
of the condition of the bond. 


No. 11. 

[Allahabad ]. — The security to be furnished under Order XXXVIII, rule 9, shall be, 
as nearly as may be, by a bond in the following form : — 

In the Court of at Suit No. of 19 . 

. . Plaintiff. 


versus 


. . Defendant. 

Amount of suit, Rupees 

Whereas in the suit above specified the plaintiff aforesaid, has applied to the said 
Court that the said defendant, , may be called on to furnish sufficient 

security to fulfil any decree that may be passed against him in the said suit, or that 
on his failure so to do, certain property of the said defendant, , may be attached: 

And whereas, on the failure of the said defendant, , to furnish such security, 

or, show cause why it should not be furnished, the property aforesaid of the said defendant, 
has been attached by order of the said Court: 

Therefore I , inhabitant of , have voluntarily become 

security and hereby bind myself, my heirs and executors, to as Judge of the 

said Court, and his successors in Office, that the said defendant, shall produce and place at 
the disposal of the said Court, when required, the property herein below specified, namely, 
(here give description of property or refer to an annexed schedule), or the value of the 
same, or such portion thereof as may be sufficient to fulfil such decree and shall when re- 
quired pay the costs of the attachment, and in default of his so doing I bind myself, my 
heirs and executors, to pay to as Judge of the said Court and his successors 

in office on its order such sum to the extent of rupees (here enter a sufficient sum to cover 
the amount of suit with costs and the costs of the attachment) as the said Court may 


adjudge against the said defendant. 




Witness my hand at 

this 

day of 

(Signed) 

Witnessess : 



surety. 

(Signed) 


* The last two forms were renumbered “9 and 100 M instead of and V 9 respectively 
by Act X of 1914, Sch. I. 
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No. 12. 

The security to be furnished under Order XXXIX, rule 2 (2), shall be as far as may be, 
by a bond in the following form : — 

In the Court of at Suit No. of IP 

. . Plaintiff 


versus 


. . Defendant. 

Whereas, in the suit above specified, instituted by the said plaintiff, to restrain the said 
defendant, , from (here state the breach of contract or other injury), 

the said Court has, on the application of the said Court has, on the application of the 
said plaintiff, granted an injunction to restrain the said defendant from the repetition (or the 
continuance) of the said breach of contract (or the wrongful act complained of), and required 
security from the said defendant against such repetition (or continuance) : 

Therefore I, , inhabitant of , have voluntarily become 

security and do hereby bind myself, my heirs and executors to as Judge of 

the said Court and his* successors in office that the said defendant shall abstain 

from the repetition (or continuance) of the breach of contract aforesaid (or wrongful act, 
or from the committal of any breach of contract or injury of a like kind, arising out of the 
same contract, or relating to the same property or right), and in default of his so abstain- 
ing, I bind myself my heirs and executors to pay into Court, on the order of the Court such 
sum to the extent of rupees , as the Court shall adjudge against the said 

defendant. 

Witness my hand at this day of 19 

Witnesses : Surety. 


APPENDIX G. 

APPEAL, REFERENCE AND REVIEW 
No. 1. 

Memorandum of Appeal. (O. 41, r. 1.) 

(Title.) 

The 

above-named appeals to the 

Court at from the decree of in Suit No. of 

19 , dated the day ot 19 , and sets forth 

the following grounds of objection to the decree appealed from, namely : — 


No. 2. 


Security Bond to be given on order being made to stay Execution of Decree. 

(O. 41, r. 5.) 

(Title.) 


To 

This security bond on stay of execution of decree executed by 
witnesseth : — 

That , the plaintiff in Suit No. of 19 , having sued , 

the defendant, in this Court and a decree having been passed on the day of 

19 in favour of the plaintiff, and the defendant having pre- 

ferred an appeal from the said decree in the 

Court, the said appeal is still pending. 

Now the plaintiff decree-holder having applied to execute the decree, the defendant 
has made an application praying for stay of execution and has been called upon to furnish 
security. Accordingly I, of my own free will, stand security to the extent of Rs. , 

mortgaging the properties specified in the schedule hereunto annexed, and covenant that if 
the decree of the first Court be confirmed or varied by the Appellate Court the said 
defendant shall duly act in accordance with the decree of the Appellate Court and shall pay 
whatever may be payable by him thereunder, and if he should fail therein then and amount 
so payable shall be realized from the properties hereby mortgaged, any if the proceeds of 
the sale of the said properties are insufficient to pay the amount due, I and mv legal 
representatives will be personally liable to pay the balance. To this effect I execute this 

security bond this day of 19 

Schedule. 


(Signed). 


Witnessed by : — 

1 . 

2 . 
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No. a. 

Security Bond to be given During the Pendency of Appeal. (O. 41, r. 6.) 

(Title.) 

To 

This security bond on stay of execution of decree executed by 
witnesseth : — 

That ,the plaintiff in Suit No. of 19 , having sued 

the defendant, in this Court and a decree having been passed on the 

day of 19 in favour of the plaintiff, and the defendant having preferred 

an appeal from the said decree in the Court, the said appeal is still pending. 

Now the plaintiff decree-holder has applied for execution of the said decree and has 
been called Upon to furnish security. Accordingly I, of my own free will, stand security 
to the extent of Rs. mortgaging the properties specified in the schedule hereunto 

annexed, and covenant that if the decree of the first Court be reversed or varied by the 
Appellate Court, the plaintiff shall restore any property which may be or has been taken in 
execution of the said decree and shall duly act in accordance with the decree of the 
Appellate Court and shall pay whatever may be payable by him thereunder, and if he should 
fail therein then any amount so payable shall be realized from the properties hereby 
mortgaged, and if the proceeds of the sale of the said properties are insufficient to pay 
the amount due, I and my legal representatives will be personally liable to pay the balance. 
To this effect I execute this security bond this day of 19 

Schedule. 

Witnessed by (Signed) 

1 . 

2 . 


No. 4. 


Security for Costs of Appeal. (O. 41, r. 10.) 

(Title.) 


To 

This security bond for costs of appeal executed by witnesseth : — 

This appellant has preferred an appeal from the decree in Suit No. 
of 19 , against the respondent, and has been called upon to furnish security. Accordingly 

I, of my own free will, stand security for the costs of the appeal, mortgaging the proper- 
ties specified in the schedule hereunto annexed. I shall not transfer the said properties 
or any part thereof, and in the event of any default on the part of the appellant. I shall 
duly carry out any order that may be made against me with regard to payment of the 
costs of appeal. Any amount so payable shall be realized from the properties hereby mort- 
gaged, and if the proceeds of the sale of the said properties are insufficient to pay the 
amount due I and my legal representatives will be personally liable to pay the balance. 
To this effect I execute this security bond this day of 19 . 

Schedule . 


(Signed). 

Witnessed by 
1 . 

2 . 


No. 5. 

Intimation to Lower Court of Admission of Appeal. (O. 41, r. 13.) 

(Title.) 

To 

You are hereby directed to take notice that , the in the 

above suit, has preferred an appeal to this Court from the decreo passed by you therein 
on the day of 19 

You are requested to send with all practicable despatch all material papers in the suit. 
Dated the day of 19 . 

Judge . 


No. 0. 

Notice to Respondent of the Day Fixed for the Hearing of the Appeal. 

(O. 41, r. 14.) 

(Title.) 

Appeal from the of the Court of 

day of 19 


dated the 
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To 

Bespondenf. 

Take notice that an appeal from the decree of in this case has been 

presented by and registered in this Court, and that the day 

of 19 has been fixed by this Court for the hearing of this appeal. 

If no appearance is made on your behalf by yourselves, your pleader, or by some one by law 
authorised to act for you in this appeal, it will be heard and decided in your absence. 

Given under my hand and the seal of the Court, this day of 19 „ 

Judge. 

[Note . — If a stay of execution has been ordered, intimation should be given of the fact 
on this notice.] 


No. 7. 

Notice to a Party to a Suit not made a Party to the Appeal put joined 
by the Court as a Respondent. (O. 41, r. 20.) 

(Title.) 

To 

Whereas you were a party in Suit No. of 19 , in the Court of 

and whereas the has preferred an appeal to this Court from the decree passed 

against him in the said suit and it appears to this Court that you are interested in the 
result of the said appeal : 

This is to give you notice that this Court has directed you to be made a respondent 
in the said appeal and has adjourned the hearing thereof till the day of 19 r 

at . a.m. If no appearance is made on your behalf on the said day and at 

the said hour the appeal will be heard and decided in your absence. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 8. 

Memorandum of Cross-Objection. (O. 41, r. 22.) 

(Title.) 

Whereas the has preferred an appeal to the 

Court at from the decree of in Suit 

No. of 19 , dated the day of 19 , and whereas notice 

of the day fixed for hearing the appeal was served on the on the 

day of 19 , the files 

this memorandum of cross-objection under rule 22 of Order XLI of the Code of Civil 
Procedure, 1908, and sets forth the following grounds of objection to the decree appealed 
from, namely : — 


Appeal No. 
dated the 


No. 9. 

Decree in Appeal. (O. 41, r. 35.) 

(Title.) 

of 19 , from the decree of the Court of 

day of 19 

[Memorandum of Appeal 

Plaintiff 


above-named appeals to the 
from the decree of 
day of 


Defendant. 

Court 

in the above suit, 
for the following 1 


The 
at 

dated the day of 19 

reasons, namely : — ]* 

This appeal coming on for hearing on the day of 19 before 

, in the presence for for the appellant and of for tbe res- 

pondent, it is ordered — 

The costs of this appeal, as detailed below, amounting to Rs. 
are to be paid by • The costs of the original suit 

are to be paid by 

Given under my hand this day of 19 

Judge . 


Calcutta. — Omitted by the Rules of the Calcutta High Court. 
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Costs of Appeal 


Appellant. j 

Amount. 

Respondent. 

Amount 

• 

i. Stamp for memorandum 
of appeal. 

RS. 

A. 

P. 

Stamp for power 


1 RS. 

A. 

P. 

2. Do. for power .. i 




Do. for petition 

•• 




3. Service of processes 




Service of processes 


1 



4. Pleader’s fee on Rs. 

■ 

■ 


Pleader’s fee on Rs. 

• • 




Total 

■ 

■ 

1 

Total 

• • 





No. 10. 

Application to appeal in form a pauperis. (O. 44, r. 1.) 

(Title.) 

I the above-named, present the accom- 

panying memorandum of appeal from the decree in the above suit and apply to be allowed 
to appeal as a pauper. 

Annexed is a full and true schedule of all the moveable and immoveable property be- 
longing to me with the estimated value thereof. 

Dated the day of 19 

(Signed.) 

[Note . — Where the application is by the plaintiff he should state whether he applied 
and was allowed to sue in the Court of first instance as a pauper.] 


No. 11. 

Notice of appeal in forma pauperis. (0. 44, r. 1.) 

(Title.) 

Whereas the above-named has applied to be allowed to appeal as a 

pauper from the decree in the above suit dated the day of 

19 and whereas the day of 

19 has been fixed for hearing the application, notice is hereby 

given to you that if you desire to show cause why the applicant should not be allowed to 
appeal as a pauper an opportunity will be given to you of doing so on the afore- 
mentioned date. 

Given under my hand and the seal of the Court, this* day of 19 . 

Judge. 


No. 12. 

Notice to show cause why a Certificate of Appeal to the Kino in Council should 

not be granted. (O. 45, r. 3.) 

(Title.) 

to 

Take notice that has applied 

to this Court for a certificate that as regards amount or value and nature the above case 
fulfils the requirements of section 110 of the Code of Civil Procedure, 1908, or that it is 
otherwise a fit one for appeal to His Majesty in Council. 

The day of 19 is fixed for you 

to show cause why the Court should not grant the certificate asked for. 

Given under my hand and the seal of the Court, this day of 10 . 

Registrar. 
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No. 13. 

Notice to respondent op admission op appeal to the Kino in Council. (O. 45, r. 8.) 

(Title.) 

To 

Whereas } the 

in the above case, has furnished the security and made the deposit re- 
quired by Order XLV, rule 7, of the Code of Civil Procedure, 1908 : 

Take notice that the appeal of the said to His Majesty in 

Council has been admitted on the day of 19 . 

Given under my hand and the seal of the Court, this day of 19 . 

Registrar. 


No. 14. 

Notice to show cause why a Review should not be granted. (O. 47, r. 4.) 

(Title.) 

To 

Take notice that has applied to this Court for a 

review of its decree passed on the day of 19 in the 

above case. The day of 19 is fixed for you to show 

cause why the Court should not grant a review of its decree in this case. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


APPENDIX H. 

MISCELLANEOUS. 

No. 1. 

Agreement of Parties as to issues to be tried. (O. 14, r. 6.) 

(Title.) 

Whereas w r e, the parties in the above suit, are agreed as to the question of fact 
lor of law] to be decided between us and the point at issue between us is whether a claim 
founded on a bond, dated the day of 19 and 

filed as Exhibit in the said suit, is or is not beyond the statute of 

limitation (or state the pomt at issue whatever it may he): 

We therefore severally bind ourselves that, upon the finding of the Court in the nega- 
tive [or affirmative] of such issue, will pay to the said the 

sum of Rupees (or such sum as the Court shall hold to be due thereon,) 

and I, the said , will accept the said sum of Rupees (or 

such sum as the Court shall hold to be due) in full satisfaction of my claim on the bond 
aforesaid [or that upon such finding I, the said , will do or abstain 

from doing, etc., etc.]. 

Plaintiff 

Defendant. 

Witnesses. — 

1 . 

2 . 

Dated the day of 19 . 


No. 2. 

Notice of application for the transfer of a suit to another Court for trial. 

(Section 24.) 

In the Court of the District Judge of 
To No. of 19 . 

Whereas an application, dated the day of 19 

has been made to this Court by the in Suit No. 

of 19 now pending in the Court of the 

at , in which is plaintiff and 

is defendant, for the transfer of the suit for trial to the Court of the 
at : — 

You are hereby informed that the day of 19 

has been fixed for the hearing of the application, when you will be heard if 
you desire to offer any objection to it. 

Given under my hand and the seal of the Court, this day of 19 

-> , Judge. 
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No. 3. 


Notion ;©r Payment into Court. (O. 24, r. 2.) 

( Title .) 

Take notice that the defendant has paid into Court Rs. and says 

that the sum is sufficient to satisfy the plaintiff's claim in full. 

X. Y., Pleader for the defendant . 

To Z., Pleader for the plaintiff. 


No. 4. 

Notice to show cause. (General FORic.') 

(Title.) 

To 

Whereas the above-named has made 

application to this Court that ; 

You are hereby warned to appear in this Court in person or by a pleader duly instruct- 
ed on the day of 19 , 

at o’clock in the forenoon, to show cause against the application, 

failing wherein, the said application will be heard and determined ex parte. 

Given under my hand and the seal of the Court, this dav of 19 

Judge. 


No. 5. 

"Pt A.TNTIFF 

List of Documents produced by (O. 13, r. 1.) 

Defendant v ’ ' 


(Title.) 


No. 

1 

| Description of document. 

Date, if any, which 
the document bears. 

Signature of party or 
pleader. 

I 

2 

3 

4 



i 

i 

1 

i 



[Allahabad.] List of Documents produced by 


_ P ^ INTI ”l. (O. 13, r. 1.) 
Defendant 


In the Court of 


Suit No. 


at 


of 19 


versus. 


District 

. . Plaintiff. 

. . Defendant. 


vesus . . 

List of documents produced with the plaint or at first hearing) on behalf of plaintiff 
(or defendant). 

This list was filed by this day of 19 . 


Allahabad High Court Buies .—Add “and, it will be presumed that you consent to 
be appoint^ guardian for the suit.” 
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Serial 

number. 

Description and date, If 
any, of the document. 

What became of the document. 

I 

Remarks. 

l 

2 

1 

l 3 

4 

> 

! 

! 

1 

1 

j 

! 

If brought 
on the record 
the exhibit 
mark put on 
the docu- 

ment. 

If rejected, 
date of re- 
turn to party, 
and signa- 
ture of party 
or pleader to 
whom the 

doc u m e n t 
was returned. 

If it re- 
mains on the 
record after 
decision of 
the case and 
is enclosed 
in an enve- , 
lope, under 
rule 24, chap- 
ter III, the 
date of en- 
closure in j 

the envelope. 



Signature of party or pleader producing the list 


No. 6. 

Notice to Parties of the Day fixed for Examination of a Witness about to leave 

the Jurisdiction. (O. 18, r. 16.) 

(Title.) 

To plaintiff (or defendant ). 

Whereas in the above suit application has been made to the Court by 

that the examination of , a witness required by the 

said , in the said suit may be taken immediately; and it has been 

shown to the Court’s satisfaction that the said witness is about to leave the Court’s juris- 
diction (or any other good and sufficient cause to be stated) : 

Take notice that the examination of the said witness will 

be taken by the Court on the day of 19 . 

Dated the day of 19 

Judge . 


No. 7. 

Commission to examine absent Witness. (O. 26, rr. 4, 18.) 

(Title.) 

To 

Whereas the evidence of is required by the 

in the above suit; and whereas ; you are requested to 

take the evidence on interrogatories [or viva voce ] of Buch witness , 

and you are hereby appointed Commissioner for that purpose. The evidence will be taken 
in the presence of the parties or their agents if in attendance, who will be at liberty to 
question the witness on the points specified, and you are further requested to make return 
of such evidence as soon as it may be taken. 

Process to compel the attendance of the witness will be issued by any Court having- 
jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 19 ► 

Judge . 

No. 8. 

* Letter of Request. (O. 26, r. 5.) 

(Title.) 

(Heading :-^To the President and Judges of, etc., etc., or as the case may be.) 

Whereas a suit is now pending in the in which A. 2L 

is plaintiff and C . D. is defendant; And in the said suit the plaintiff claims 
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(Abstract of claim,) 

And whereas it has been represented to the said Court that it is necessary for the 
purposes of justice and for the due determination of the matters in dispute between the 
parties, that the following persons should be examined as witnesses upon oath touching 
such matters, that is to say : 

E. F. of 

G. H. of and 

7. J. of 

And it appearing that such witnesses are resident within the jurisdiction of your 
honourable Court; 

Now I , as the of the said Court, have 

the honour to request, and do hereby request, that for the reasons aforesaid and for the 
assistance of the said Court, you, as the President and Judges of the said , or 

some one or more of you, will be pleased to summon the said witness (and such other 
witnesses as the agents of the said plaintiff and defendant shall humbly request you in 
writing so to summon) to attend at such time and place as you shall appoint before some 
one or more of you or such other person as according to the procedure of your Court is 

competent to take the examination of witnesses, and that you will cause such witnesses to 

be examined upon the interrogatories which accompany this letter of request (or viva voce) 
■touching the said matters in question in the presence of the agents of the plaintiff and 

defendant or such of them as shall, on due notice given, attend such examination. 

And I further have the honour to request that you will be pleased to cause the answers 
of the said witnesses to be reduced into writing, and all books, letters, papers and documents 
produced upon such examination to be duly marked fOr identification, and that you will 
be further pleased to authenticate such examination by the seal of your tribunal, or in 
such other way as is in accordance with your procedure, and to return the same, together 
with such request in writing, if any, for the examination of other witnesses to the said 
•Court. 

(Note . — If the request is directed to a Foreign Court, the words “ through His 
Majesty’s Secretary of State for Foreign Affairs for transmission” should be inserted 
after the words “other witnesses” in the last line of this form.) 


No. 9. 

Commission for a Local Investigation, or to examine Accounts. 

(0. 26, rr. 9, 11.) 

(Title.) 

To 

Whereas it is deemed requisite, for the purposes of this suit, that a commission for 
should be issued; You are hereby appointed Commissioner for the purpose of 
Process to compel the attendance before you of any witnesses, or for 
the production of any documents whom or which you may desire to examine or inspect, will 
I>e issued by any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 10. 

Commission to make a Partition. (0. 26, r. 13.) 

(Title.) 

To 

Whereas it is deemed requisite for the purposes of this suit that a commission should 
I>e issued to make the partition or separation of the property specified in, and according to 
the rights as declared in, the decree of this Court, dated the day of 

19 ; You are hereby appointed Commissioner for the said purpose and are 

directed to make such inquiry as may be necessary, to divide the said property according to 
the best of your skill and judgment in the shares set out in the said decree, and to allot 
such shares to the several parties. You are hereby authorized to award sums to be paid 
to any party by any other party for the purpose of equalizing the value of the shares. 

Process to compel the attendance before you of any witness, or for the production of 
any documents, whom or which you may desire to examine or inspect, will be issued by 
any Court having jurisdiction on your application. 

A Sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 
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Nq. 11 . 

Notice to Minor Defendant and Guardian. (0. 32, r. 3.) 

(Title.) 

To 

Minor Defendant. 

Natural Guardian. 

Whereas an application has been presented on the part of the plaintiff in the above 
.suit for the appointment of a guardian for the suit to the minor defendant, you, the said 
minor, and you* are hereby required to take notice that unless 

•within ^ days from the service upon you of this notice, an application is 

made to this Court Tfor the appointment of you* or of some 

friend of you, the minor, to act as guardian for the suit, the Court will proceed to appoint 
.some other person to act as a guardian to the minor for the purposes of the said suit. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 12. 

^Notice to Opposite Party of day fixed for hearing Evidence of Pauperism. 

(0. 33, r. 6.) 

(Title.) 

To 

Whereas has 

applied to this Court for permission to institute a suit against 

in forma pauperis under Order XXXIII of the Code of Civil Procedure, 1908; and whereas 
the Court sees no reason to reject the application; and whereas the day of 

19 , has been fixed for receiving such evidence as the applicant may adduce 

in proof of his pauperism and for hearing any evidence which may be adduced in disproof 
thereof : 

Notice is hereby given to you under rule 6 of Order XXXIII that in case you may wish 
to offer any evidence to disprove the pauperism of the applicant, you may do so on 
appearing in this Court on the said day of 19 . 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

• 

No. 13. 

Notice to Surety of his Liability under a Decree. (Section 145.) 

(Title.) 

To 

Whereas you did on become liable as surety for the 

performance of any decree which might be passed against the said defendant in the 

above suit; and whereas a decree was passed on the day of 19 

against the said defendant for the payment of , and whereas application 

has been made for execution of the said decree against you : 

Take notice that you are hereby required on or before the day of 

19 to show cause why the said decree should not be executed 

against you, and if no sufficient cause shall be, within the time specified, shown to the satis- 
faction of the Court, an order for its execution will be forthwith issued in the terms of the 
rsaid application. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


Insert the name of the guardian. 


register of Civil Suits. (0. 4 , r. 2 ) 
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Return 

•pajsajiy 


•jjuoq ojut pnsd junouiy 


Execution. 

•s^soo jo junotny 


•iCauoui 

ji juuouib pue juqM joj 


•uioqM jsuib^v 


•JOpJO JO 95Ba 


•UOIJBDIlddB JO a*BQ 


Appeal. | 

I 

*IB 9 ddB ut juamSpnf 


•jeaddB 

jo uoispap JO 9}BQ 


Judgment. 

•juuouib jo ‘}BqM joj 


•uioqM joj 


•9j*a 


Appearance. 

*;UBpu9J3(I 


•5PUB IcI 


•JBsddB o^ sdpjed joj £bq 


Claim. 

•pdnJDDB 

uopDB JO 3SUB0 8q; aaqAV 


•snjeA jo junoray 


•SJBJUDIJJBJ 


Plaintiff. Defendant. 

, 

*90U9p]S9J JO aOBl<I 


*UOtjdUOS3Q 


•9UIB^ 


•SOUSpISSJ JO 93B[<J 


‘uopd uosacx 


•3raBN[ 

1 


*;ins jo jaqmnjq 



•juiBjd jo uotmuasajd jo 9j«a 


NOTE. — Where there are numerous plaintiffs or numerons defendants fhe name of the first plaintiff only, or the first defendant only, as the case may be 
n eeJ be entered in the register, 
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REGISTER OF APPEALS. (O. 4r, R. g.) 


Court c or High Court) at 

Register of appeals from Decrees in the yeaar 19 



No. 16. 


[ Allrhabad .] The security to be furnished under Order XXV, Rule i, shall be as nearly as 
imay be, by bond in the following form : — 

In the Court of at 

Suit No. of 19 . 

Plaintiff . 


versus 


Defendant . 

Whereas a suit has been instituted in the said Court by the said plaintiff 
to recover from the said defendant the sum of rupees and the said 

plaintiff is residing out of British India ( or is a woman) and does not possess any 

sufficient immoveable property within British India independent of the property in the suit : 

Therefore, I, inhabitant of* , have voluntarily become security, and do hereby bind 

myself, my heirs and executors, to as Judge of the said Court and to his successors in office that the 
said plaintiff , his heirs and executors, shall, whenever called on by the said Court, pay all 

costs that may have been or may be incurred by the said defendant , in the said suit, and in 

default of such payment I bind myself, my heirs and executors, to pay all such costs to the said 
Court on its order. 

Witness my hand at this day of 19 . 

Signed. 

Witness Surety. 


No. 17. 

Address for Service. 

Under Order VIJ, Rules 19 to 26 ; Order VIII, Rules 11 and 12 ; Order XLI, Rule 38 ; 
-Order XL VI, Rule 8 ; Order XLVII, Rule 10 ; Order UI, Rule x. 

In the Court of the of 

Original — — No. of 19 . 

or Case 


versus 


plaintiff. 

Defendant. 
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This address shall be within the local limits of the District Court within which the suit is filed, 
or of the district Court within which the party ordinarily resides, if within the limits of the United 
Provinces of Agra and Oudh, but not within the limits of any other province : — 


Name, parentage 
and caste. 

Residence. 

Pargana or tahsil. 

Post office. 

District. 




j 



Dated 

Any summons, notice, or process in the case may, henceforward, be issued to me at the above 
address until I file notice of change. If this address is changed I shall forthwith file a notice of 
change containing all the new particulars. 

1 Plaintiff . 

x „ \ Defendant. 

Sigtiaturc of party .. \ Apptllant _ 

J Respondent . 

Or 

I file the above address according to the instructions given by my client (name) 

(and capacity) 

Signature of pleader. 

N.B . — This form when received by the Court must be stamped with the date of its receipt 
and filed with the record of the pending suit of matter. 


No. 18. 

Notice of change of address for Service. 
Under order VII, Rules 19 to 26 ; Order VIII, Rules 11, 12 ; 
Order XL VI, Rule 8 ; Order XLVII, Rule 10 ; Order L 1 I, Rule 1. 

In the Court of the of 

Original — — N o. of 19 . 

or Case 


Order XLI, Rule 38 ; 


Plaintiff . 


versus 


Defendant. 


This address shall be within the local limits of the District Court within which the suit is filed, 
or of the District Court within which the party ordinarily resides, if within the limits of the United 
Provinces Of Agra and Oudh, but not within the limits of any other provinces : — 


Name, parentage 
and caste. 

1 

Residence. 

Pargana or tahsil. j 

Post office. 

District. 




1 



Dated, 

Any summons, notice, or process in the case may, henceforward, be issued to me at the above 
address until I file notice of change. If this address is again changed I shall forthwith file a notice 
of change containing all the new particulars. 

'j Plaintiff. 

Signature of Party .. } A ‘// ( ”f a Z‘' 

J Respondent . 


Or 


I file the above address according to the instructions given by my client, (name) 

(and capacity) 

Signature of pleader . 

N . B . — This form when received by the Court must be stamped with the date of its receipt 
and filed with the record of the pending suit o r matter. 
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THE SECOND SCHEDULE. 

Arbitration. 

Arbitration in Suits. 

1. (r) [S. 506 ] Where in any suit all the parties interested agree that any 
p . matter in difference between them shall be referred to 

for order 0° referenced f * PP * arbitration, they may, at any time before judgment is pro- 
nounced, apply to the Court for an order of reference. 


Para. l. Scope of the Schedule. See 29 
C. 167 —29 I. A. 51. Provisions should be strictly 
complied with. 49 I. C. 262 = A. I. R. 1923 A. 

65. See also 49 M. L. J. 812 (P. C.) A party 

to an agreement after the arbitrator proceeds to 
evidence, cannot withdraw from the arbitration. 
The Court cannot compel a private arbitrator 
to arbitrate against his will. 43 All. 101 = 18 A. 

L. J. 952- 

FORM OF Reference.— A ll parties interested 
must join in the application. See 47 C. 355 ; 27 

C. L. J. 339 ; 42 M. 632=36 M. L. J. 538 ; 44 

M. L. J. 359. A reference is bad if one interested 
party does not join. 17 M. L. J. 394 ; 29 A. 423 ; 
64 I. C. 221 ; 79 I. C. 48. It is open to the par- 
ties to refer, to arbitration only some of the dis- 
putes in a pending suit and the expression all the 
parties interested can only refer to the parties 
interested in the subject matter of the arbitration 
and not on the subject matter of the whole suit 
where the two are not identical. 104 I. C. 342 = 
1927 Sind 239. (14 S. L. R. 156 Diss ; A. I. R. 
IQ23 Pat. 33 ; A. I. R. 1923 Mad. 502 Appr.). 
That one of the parties did not sign the petition 
of reference is not conclusive that he was not a 
party and the award will not be invalid by reason 
of such omission. 38 I. C. 226. Cl. (2) requiring 
application to be in writing is directory and not 
mandatory. 105 I. C. 105. A verbal submission 
to arbitration is valid even though there is a like- 
lihood of a question of title to immoveable pro- 
perty being affected. 11 I.C. 481 = 14 C.L J. 188; 
34 I. C. 741 =3 L. W. 375 ; 46 A. 208 ; 78 I. C. 
378. When a reference to arbitration in a suit is 
a general one of the whole case the power of 
dealing with costs rests with the arbitrator. (91 
P.R. 1888 Rel. on) 46 I.C. 182. The parties could 
ratify a reference to arbitration though the pro- 
cedure lafd down has not been strictly followed 
by appearing before the arbitrator and giving 
evidence. (30 A. 32 ; 27 C. 61 Ref.) 9 I. C. 412. 
A person having an option to avoid an award is 
deemed to have consented to it if he voluntarily 
submits to the proceedings before arbitrators. 19 
I. C. 374 =6 S. L. R. 146 ; 9 I. C. 522. A court 
executing a decree cannot refer a matter in the 
execution proceedings. 52 C. 559=87 I. C. 633. 

Insolvency Proceedings.— a Court can- 
not refer to arbitrators, a proceeding in insolvency 
(88 P. R. 1887 referred to.) 50 P. R. 1916 = 34 
I. C. 549. 

OMISSION TO SIGN THE PETITION. — Sch. II, 
Para. 1 does not require an application in writing 
for an order of reference to arbitration should 
necessarily be signed by the parties to the suit 
agreeing to the reference. 43 Cal. 290 = 43 I. A. 
i«20C. W. N. 137=30 M. L. J. 67 (P. C.) ; 48 
All. 237 = 24 A. L. J 235 = 1916 All. 238, 

MINOR PARTIES. — Where one of the parties 
to a suit being an infant, the agreement to refer 
was signed by the adult parties and by the guard- 


ian ad litem of the infant and all the parties, 
including the gnardian, appeared before the 
Judge and he thereupon, made an order of 
reference, the order was proper and the award 
thereon was not vitiated. 43 C. 290 = 43 I. A. 1 
= 30 M.L.J. 67 (P.C.). A natural guardian can, 
on behalf of a minor, enter into an arbitration so- 
as to be binding on minor if it is proper, reason- 
able and for the benefit of minor. 44 Bom. 202 — 
22 Bom. L. R. 266 ; 1 1 I.C. 481 = 14 C. L. J. 188; 
56 I. C. 593 ; 29 I. C. 800=8 Bur. L. T. 122. 
A minor is bound by an agreement of arbitration 
entered into by his predecessor in title, 50 I. C. 
879 = 23 C. W. N. 293 ; 11 I. C. 481 = 14 C. L. J. 
188. W'here a minor, party to a reference, is 
not properly represented and his guardian fails in 
his duty to protect his interests, the award is not 
binding on the minors. 56 I. C. 593. Where 
some of the parties to a reference to arbitration 
are minors, it is the duty of the Court to ascertain 
if the reference is for the bene6t of the minors. 
15 S. L. R. 165 =64 I. C. 50. 

AUTHORITY OF PLEADERS.— Pleader must be 
expressly authorised to refer a matter. 29 A. 492. 
Unless he is authorised his signature will not bind 
his client, 29 A. 423. 104 I. C. 202 = 1927 

Lah. 362. One pleader appearing for another 
pleader cannot make a valid reference. 96 J. C. 
277 = 1926 Lah. 563. The authority need not be 
in writing of the parties consenting to the refer- 
ence, 23 B. 629. If a party knows about it and 
acquiesces in it, he cannot afterwards raise 
objection. 29 A. 429. 

Parties-effect of NON-JOINDER of some 

parties When $ome of the defts, to a suit do 

not join in a reference to arbitration, the coart 
should examine the facts of each case before 
coming to the conclusion that the arbitration is 
invalid. 39 All. 489 = 15 A. L. J. 427 ; 11 C. 37. 
Objections to the award on the ground of invali- 
dity from any cause whatever should be decided 
by the Court which has made the order of refer- 
ence to arbitration and by no other Court. 39 A. 
489. 

Unnecessary Parties. — A Hindu widows 
in possession of property in lieu of maintenance 
is not a necessary party to a suit for partition, 
and her not joining in a reference to arbitration 
in such a suit does not vitiate the award. 35 AU. 
107 = 11 A.L.J. 66. 

Death of a party. — The death of one of 
the parties to an arbitration does not necessarily 
revoke the authority of the arbitrator. 33 AU. 
645=8 A. I.. J. 678; 14 C. L. J. 188 = 11 I. C. 
481. 

Who is an interested party. See 24 A. 229; 32 
A. 657; 39 A. 489; 27 C. L. J. 959; 25 C.L.J. 339- 
If all the parties interested at the time of the re- 
ference have not joined in the reference, the refer- 
ence is invalid 8 A.L.J. 645 m 10 I.C. 559 ♦ 7* I-C. 
326 = 1924 Cal. 353; 21 C.W,N. 387 ; 102 I.C. 26. 
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(a) Every such application shall be in writing and shall state the matter sought 
to be referred. 

2. [S. 507.1 The arbitrator shall be appointed in 
Appointment of arbitrator, suc h warmer as may be agreed upon between the pa rties. 


Subsequent agreement cannot make the reference, 
valid 48 AU. 239 = 24 A. L. J. 235 = 1926 All. 238. 
A reference, however, made by father of a joint 
Hindu family is binding on sons unless fraud is 
proved. 104 I. C. 202 = 1927 Lah. 362. Where a 
claimant objects to the attachment of 
property in execution of a decree and the 
matter is referred to arbitration the judgment 
debtor is a necessary party to the reference. 64 
I. C. 469. A person who is not a necessary party 
is not a person interested within para. 1. 42 M. 
^3^ = 36 M. L. J. 538. A Court has no jurisdic- 
tion to make an order of reference without the 
consent of all the parties, and an award made on 
such reference is illegal, 55 I.C. 747 « 47 Cal. 555 
= 31 C. L. J. 150; 43 I. C. 169 = 27 C. L. J. 339; 
41 I.C. 295=25 C.L.J.339 = 2i C. W. N. 387 ; 61 
I. C. 221 ; 9 C. W. N. 873 ; 61 I. C. 451 ; 45 I. 
C. 321 ; 49 A. 812 ; 25 A. L. J. 606 = 102 I. C. 
336 = 1927 All. 563. Whether an order of refer- 
ence to arbitration made by the Court on appli- 
cation of the plaintiff and one of the defendants 
is legal. See 44 I. C. 480. A defendant who is 
■ex parte may be a party “interested” within 
Sch. II, Para. 1, (32 A. 657' 30 A. 489; 18 M.L.J. 
374 Diss. 27 C. L. 1. 139 i 2 5 C. L. J. 339 Foil.) 
.42 Mad. 632 =36 M. 1 . J. 538 ; 22 L. W. 395 = 
1925 Mad. 1209 ; 96 I. C. 273 (17 = 23 L. W. 
769 ; 50 M. L. J. 100. An award is not invalid 
because certain defendants having no interest in 
the suit or only nominally on the record do not 
join in the reference to arbitration by the other 
parties. 36 Mad. 353 = 21 M. L. J. 990 ; 76 I.C. 
3=5 Pat. L T. 239 = 2 Pat. 777 ; 48 All. 23q = 
91 1. C. 930 = 1926 Ail. 238 = 24 A. L. J. 235. 
But see 48 M. L. J. 142 = 1925 Mad 621. A 
person having a limited interest in the land can- 
not by a reference to arbitration confer on him an 
Authority to alienate a more extensive interest 
than he himself has. 25 I. C. 949. 

Private REFERENCE.— Parties can refer dis- 
putes to private arbitration though a suit between 
them is pending. They need not apply to the 
Court for the purpose. 33 I. C. 67 = 19 M. L. T. 
328. 23 M. L. J. 290 = 16 I. C. 478. See also 27 
All. 53 ; But see 30 Cal. 218 : 37 Cal. 63 ; 29 Cal. 
167. But the same arbitration cannot relate to 
matters within and without jurisdiction between 
parties and non-parties and partly under agree- 
ment and partly under order of reference. 53 
Cal* 258=53 I. A. 1=43 C. L. J. 14=92 I.C. 633 
=A.I.R, 1925 P.C, 293 (P. C.) Though some of 
the parties have not joined in the reference of the 
dispute to arbitration, the award does not 
become invalid or ineffectual as between the 
persons making the reference. The award is 
binding on them especially when it has been 
acted upon. 71 L C. 860- 

RBFERBNCE to COURT.— When a suit is not 
maintainable under the law an agreement by a 
party to abide by the decision of the Court can- 
not be binding. 11 lC.958 = r9C;W.N, ii4i.The 
parties may appoint court as arbitrator and if 
the Judge acceptejhis award is final and is not 
opert to appeal, 26 23 B. 75*1 37 M* L. J, 

160, Though the Government orders prohibits 


such acceptance. 44 M. L. J. 258; 43 A. 266. <?ee 
also 42 M 6251380. 421. In case of reference 
to Chamber of Commerce Rules of the Chamber 
are binding on the parties. See 30 I. C. 681 =42 
Cal. 1140 = 19 C. W. N. 820=21 C. L. J. 584. 

Subject of reference.— a portion of the 
claim under reference to an arbitration cannot be 
withdrawn without the consent of the other par- 
ty 46 I.C. 477 = 28 C.L.J. 275. The jurisdiction 
of Courts to refer to arbitration is confined to 
matters in difference in the suit itself. 14 L. W. 
666 = 651.0.92. An award under an invalid 
reference being itself invalid gives no rights 
either as an award or as a compromise, (/did.) 
Where parties apply to the Court te refer to the 
arbitration of a particular person the words used 
in the application should not be interpreted in a 
narrow sense but should be taken to mean that 
the parties are desirous of having the whole dis- 
pute settled by the arbitrator and therefore he 
could award damages. 15 I. C. 321. 

Validity of Reference Validity of re- 

ference — Pending reference to High Court — 
jurisdiction — Separate suit, if lies. 19 A. L. J. 
876 = 44 A. 91. The provisions of para# 1 of 
Sch. 11 must be strictly complied with, in order 
that there might be a valid reference. 25 C. W. 
N. 832. See also 60 I. C. 195-^24 C. W. N. 775. 
Where a pleader signed a reference on behalf of 
a party but his vakalatnama did not contain a 
power to refer to arbitration, held, the reference 
was not valid so far as that party is concerned. 
25 C. W. N 832. Successive disputes as they 
aiise may be referred, and successive awards 
passed. 60 I. C. 195 =24 C. W. N. 775. The 
arbitration is not revoked by the death of one of 
the parties if there is an agreement among the 
parties to bind themselves and their representa- 
tives-in-interest by the arbitration, (u I. C. 481 
Rel. on.) 15 C. L. J. 360 = 13 I. C. 161. To 
constitute a valid reference to arbitration it is 
enough if all the parties to suit interested in the 
subject-matter agree to the reference. (42 M. 632 
= 47 Cal. 555 Ref.) 46 M. L. J. 359 = 17 L. W. 
424 = 1923 Mad. 502. The High Court will not 
interfere in revision with an award on the ground 
that certain exonerated defendants were not par- 
ties to the reference when no such objection had 
been taken to the award in the Court below. 44 
M. L. J. 359 supra. Absence of one of the arbi- 
trators at one of the meetings at which, it is 
shown, that nothing material was done, does not 
make the award invalid. 12 L. W. 505 =60 I.C. 
18 1. It is within Court’s jurisdiction on equitable 
grounds to restrain the defendant from proceed 
ing to arbitration when an action brought impea- 
ches the instrument containing the agreement for 
reference. 70 I.CJ. 864 = 15 S. L. R. 5. Revoca- 
tion of arbitrator’s authority. See 29 C. 278; 27 
M. 11a; 4 P. L« J. 394* 

Para. 2. — In order that a reference may be 
made under R. 2 aU parties must join in the ap- 
plication to the Court. It is not enough if the 
petition is signed by all. (29 C. 167 ; 26 M, 47 . 
9 G. W . N. 873 Foil#) 17 P. R. 1911*9 | 4 C. 195. 
The Commissioner merely aabmits his report for 
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3 . [S.508.] (x) The Court shall, by order, refer to the arbitrator the matter 

Order of reference difference which he is required to determine, and shall 

fix such time as it thinks reasonable for the making of the 
award, and shall specify such time in the order. 

(2) Where a matter is referred to arbitration, the Court shall not, save in the 
manner and to the extent provided in this schedule, deal with such matter in the same 
suit. 


Where reference is to two 4. [S. 509.] (1) Where the reference is to two or 

or more, order to provide for more arbitrators, provision shall be made in the order for 
difference of opinion. a difference of opinion among the arbitrators — 

(a) by the appointment of an umpire ; or 

(b) by declaring that, if the majority of the arbitrators agree, the decision of 
the majority shall prevail ; or 

(c) by empowering the arbitrators to appoint an umpire ; or 

(d) otherwise as may be agreed between the parties or, if they cannot agree, 
as the Court may determine. 

(2) Where an umpire is appointed, the Court shall fix such time as it thinks 
reasonable for the making of his award in case he is required to act. 

Power of Court to appoint 5. [S. 510.] (1) In any of the following cases, 

arbitratorin cer namely : — 


the approval of the Court and he has no greater 
power than what the parties and the Court choose 
to give him. 25 1. C. 227. 

Para. 3 . MATTER IN DIFFERENCE.— When 
the order states that “all matters in difference 
in the suit are referred,” the arbitrators should 
ascertain upon what points the parties are at 
issue. 2 N. W. P. 150. The decision of arbitra- 
tors upon a matter not in difference between the 
parties, not referred to them, is null and void. 15 
W, R. 172. The arbitrators have no implied 
power to deal with the question of costs 7 B. 82. 
The Court will not confirm an order made by the 
arbitrators making payment of theft fees a con- 
dition precedent to hearing the reference. 6 C. 
809. 

Making OF THE AWARD. — The word “mak- 
ing” has beep substituted for the word “delivery” 
to give effect to the decisions in 22 M. 22 ; 26 A. 
105. See also 13 B. 119. 

Para. 3 , Cl. ( 2 j. — Cl. (2) has the effect *o 
rigidly restricting the Courts to the exact proce- 
dure laid down in this schedule. 10 B. 381. 

PRACTICE AND PROCEDURE. — It is the duty 
of the Court to appoint a date within which to 
make the award. 46 I. C. 324—5 O. L. J. 205. 
See also 13 All. 300 ; 18 Mad. 22. Where the 
Court had fixed no time for making the award 
but bad fixed one for filing it, held* that the 
award filed before the latter date is not invalid. 
20 I. C. 773 = 16 O. C. 233. See also 46 I. C. 324 
= 5 O. L. J. 205 ; 37 I. C. 844. Time for sub- 
mission of award — Extension by arbitrators them- 
selves— Propriety of. 27 C. W. N. 420 = 1923 
Cal. 410. The law gives the parties the right to 
have the matter submitted to arbitration at any 
time before the judgment is pronounced. 24 I. 
C. 610. A party cannot resile from a reference 
to arbitration at his sweet will and pleasure. 17 
-0.0.386*271.0.424. The appropriate time 
for entertaining charges of misconduct against an 
arbitrator is when the award has heen filed. 27 
C. W, N. 4*0^1923 Cal. 410. 

Para. 4.— An award is not invalid in case the 
order of reference does not provide for a differ- 

75 


ence of opinion between the arbitrators, when 
there is no difference of opinion among them. 
17 W. R. 30. That there is no provision made 
for the appointment of an umpire in case of 
difference of opinion among arbitrators, does not 
make the submission bad on that account. 13 I. 
C. 161 =15 C. L. J. 360. Award of umpire with- 
out consultation with arbitrators is good. 55 P. 
R. 1915=30 I. C. 87. In case where arbitrators 
are empowered to appoint an umpire from seven 
persons named in the order of reference, they 
cannot appoint a person not named. 7 M. H. C. 
R. 72. A majority award is not bad even in the 
absence of a specific provision to that effect in 
the reference. 40 I. C. 646 = 21 C. W. N. 895. 
But see next case. Where a dispute is referred 
to several arbitrators and the deed of reference 
does not provide for the prevalence of the views 
of the majority in the case of the decision not 
being unanimous, a majority award cannot be 
maintained. 49 I. C. 522. Where parties have 
entered into an agreement to be bound by the 
opinion of the majority of arbitrators, the omis- 
sion of the Court to record that fact in the order 
of reference does not vitiate the arbitration. 23 
I. C. 842. In the absence of a clause providing 
for an award made by less than all being valid, 
each of them must act personally as if he were 
the sole arbitrator. For as the office is joint if 
one refuse or omit to act, the others can make 
no valid award. 17 I. C. 320=16 O. C. 94. In 
case no provision is made that the decision of the 
majority of arbitrators should be binding, and 
two out of five arbitrators withdraw, a decisioh 
by the majority is invalid. 7 M. 174 ; 4 M. 311 ; 
17 B. 129. 

Para. 4 , 01 . ( 2 ). — The Court can extend the 
time allowed. 4 M. 31 1. 

Para, 5 . Scope.— T he section applies to 
cases where the arbitrator accepts and after- 
wards refuses to act. 6 M. 414 ; 48 C. 324 (327). 
A reference to arbitration stands on the same 
footing as all other lawful agreements and cannot 
be revoked by a party except on good cause. 22 
I.C. 548 = (1914) M. W. N. 52. See also 64 I-C* 
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(а) [S. 507, el. (2).] Where the parties cannot agree within a reasonible lime 
with respect to the appointment of an arbitrator, or the person appointed refuses to 
accept the office of arbitrator, or 

(б) where an arbitrator or umpire — 

(i) dies, or 

(ii) [S. 510.] refuses or neglects to act or becomes incapable of acting, or 
Gii) leaves British India in circumstances showing that he will probably not 

return at an early date, or 

(c) [s. 511 ] where the arbitrators are empowered by the order of reference 
to appoint an umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the case may be, with a 
written notice to appoint an arbitrator or umpire. 

(2) If, within seven clear days after such notice has been served or such further 
time as the Court may in each case allow, no arbitrator or no umpire is appointed, as 
the case may be, the Court may, on application by the party who gave the notice, and 
after giving the other party an opportunity of being heard, appoint an arbitrator or 
umpire or make an order superseding the arbitration, and in such case shall proceed 
with the suit. 

6. [S. 512.] Every arbitrator or umpire appointed 
under paragraph 4 or paragraph 5 shall have the like 
powers as if his name had been inserted in the order of 
reference. 

7. [S. 513 ] ( 1 ) The Court shall issue the same 
processes to the parties and witness whom the arbitrator 
or umpire desires to examine, as the Court may issue in 
suits tried before it. 


Powers of arbitrator or 
umpire appointed under para- 
graph 4 or 5. 


Summoning witnesses and 
default. 


459 = 19 A. L. J. 823. Where in fact the refer- 
ence to arbitration has become impossible and 
by implication the Court has superseded it, the 
jurisdiction of the Court to try the issue between 
the parties is not affected. But where the pro- 
ceeding is still pending before the arbitrators, 
Court has no jurisdiction to try the case. 5 Pat. 
L. J. 672 =57 I. C. 473 ; 16 I. C. 277 = 10 A. L. 
J. 23. The Court can revoke an arbitration only 
in the cases specified in paragraphs 5, 8 and is. 
39 M. L. T. 195-105 I. C. 92 — A. I. R. 1927 
Mad. no. The fact that one of three arbitra- 
tors gave evidence before the others, does not 
constitute misconduct on the part of the arbi- 
trators so as to vitiate their award. 40 I. C. 646 
= 21 C. W. N. 895. Where one of the parties to 
an arbitration deliberately absents himself from 
the hearing, the award concluded in his absence 
is not bad. (Hid.) “ Refuses to act,” meaning 
of. 7 A. 20 ; 7 A. 523 ; 10 A. 137 ; 1 A. L. J. 
683. The mete fact that an arbitrator has 
declined to sign an award made by a majority of 
arbitrators does not show that he has refused to 
act. 1 A. L. J . 683. A refusal to accept by some 
arbitrators makes the award of the rest illegal. 
21 M. L. J. 263=9 I. C. 1 73 (F. B.). The 
appointment of a new arbitrator in place of one 
who refused to act must be made by both the 
parUes. 112 P. R. 1918 = 48 I. C. 395. 

Cl. (1) (b). — According to the true con- 
struction of S. 5 the Court may appoint a new 
arbitrator in the plaice of one who has refused 
nomination, for thfetis a refusal to act within the 
meaning of the section. (6 Mad. 414 ; 18 Cal. 
3*4, overruled.) #} A. 743*381. A. 181 = 15 
C. W. N. 1005=21 M,L. J. 1151 (P. C.), A 
Court appointing fresh arbitrator, on refusal of 

itrai r% m A a a! V am 


party acts with material irregularity. 50 I. C. 
655 = 17 A. L. J. 643. An arbitrator failing to 
submit his award within the time fixed may be 
held to have refused or neglected to act within 
para. 5 (3) so that if another arbitrator is 

appointed without formally discharging the 
former, the appointment cannot be questioned. 
23 I. C. 842. Where two arbitrators were 
appointed to decide a case and one of them with- 
draws pending the arbitration the remaining 
arbitrator cannot proceed with the case and file 
an award. 56 I. C. 644 = 2 Lah. L. J. 637 ; 17 

I. C. 389 = 24 M. L. J. 15. 

BECOMES INCAPABLE OF ACTING.— When 
person goes away from the country and remains 
away, and there is no evidence to show an inten- 
tion to return, that person becomes incapable of 
acting. 4 B.L.R. O. C. 89. Arbitrators could not 
delegate the power*, conferred on them. 17 B. 129. 
The performance of acts of a ministerial charac- 
ter may be delegated, tg C. 854 (P.C.). Where 
only one arbitrator is appointed to decide a 
matter, no umpire can be appointed. 25 W. R. 

II. 

Sub-para. ( 2 ).— See 1 C. 200 ; n M.L.J. 128 ; 
23 W. R. 221 ; 6 C.L.R. 1 ; 24 A. 312 ; 16 I. C. 
lyy — io A. L. I.23. When the agreement to- 
refer does not give the Court any power to 
appoint an umpire, the Court could not appoint 
one.' 8 A. 64. When a party selects an arbitrator 
he cannot subsequently ask the Court 'o select 
another on the ground that the arbitrator whom 
he selected turned out to be a friend of the 
opposite party. 3 A. L. J. 185. 

Para. 7 .-^* There Is nothing illegal in the parties 
to an arbitration agreeing before the Panrcbayat- 
dars to have evidence taken after the adrtilnistra- 

sv£ «... 1*1* a! A*Vt. 
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(2) Persons not attending in accordance with such process, or making any other 
default, or refusing to give their evidence, or guilty of any contempt to the arbitrator 
or umpire during the investigation of the matters referred, shall be subject to the like 
disadvantages, penalties and punishments, by order of the Court on the representation 
of the arbitrator or umpire, as they would incur for the like offences in suits tried 
before the Court. 

8. [S. 514 ] Where the arbitrators or the umpire cannot complete the award 

within the period specified in the order, the Court may, if 
ing award° n ° f time f0r mak it thinks fit, either allow further time, and from time to 

time, either before or after the expiration of the period 
fixed for the making of the award, enlarge such period ; or may make an order 
superseding the arbitration and in such case shall proceed with the suit. 

9. [S. 515 ] Where an umpire has been appointed. 

Where umpire may arburate he may enter on the reference in the place of the arbi- 
in lieu of arbitrators. J r 

trators, — 

(a) if they have allowed the appointed time to expire without making an award, 
or 

(fe) if they have delivered to the Court or to the umpire a notice in writing 
stating that they cannot agree. 

10. [S. 516 ] Where an award in a suit has been made, the persons who made 

it shall sign it and cause it to be filed in Court, together 
filed Ward t0 bC s,gned and w ith any depositions and documents which have been 

taken and proved before them ; and notice of the filing 

shall be given to the parties. 


witnesses. (4 A. 283, F.) 29 I.C. 49 = 2 L.W. 320. 
The words 4 refusing to give their evidence ’ are 
intended to refer to the case of a person who 
refuses to give evidence when placed on oath and 
required to answer questions put to him. 11 I.C. 
259=8 A. L J. 929. 

Para. 8. — A Court can act under this section 
at any time before the award is actually made. 
14 A. 343. Time can be extended only before the 
award has been made and filed. 9 I C. 241. The 
time for filing an award may be extended by the 
Court either before or after the expiration of the 
period fixed for the making of the award. But 
the extension must be made before the award is 
delivered. 45 Bom. 1071 =23 Bom. L. R. 614. 
An application for extension of time must be 
made in writing. 3 M. 59. The power of extend- 
ing time vested in Court, is permissive and dis- 
ci etionary and the piovision does not negative 
the right to extend time by agreement and acqu- 
iescence of parties. 50 I. C. 52 =4 P. L. J. 265. 
An order of a Court permitting the arbitiator to 
enlarge time for making an award is not ultra 
vires and there is no objection to the Court’s 
delegation, with the consent of parties, functions 
regarding enlargement of time. 31 I.C. 597*= *9 
C. W. N. 165. An award which is not delivered 
within the time fixed by the Court is a nullity. 55 
I.C. 321. But see 27 I. C. 233 = 18 C. W. N. 
325. Award filed after the time fixed — Not a 
nullity. 44 P. W. R. 1916 = 341. C. 177 = 56 P. 
L. R. 1917, See also $2 I. C. 352* If the arbitra- 
tors do not submit their award within time the 
Court may supersede the arbitration and proceed 
with the suit. 57 I. C. 890. When the Court 
without extending the time for submission of an 
award proceeded to deal with the suit, there was 
In effect an order superseding arbitration and no 
formal order to the effect was necessary. 21 I. 
C. 5S8-C1913) M. W. N. 863. See also 5 P. L.J. 


672 =57 I. C. 473. Where an order of superses- 
sion was passed on the date fixed but the award 
reached the court the same day after passing of 
the order the Court would be justified In setting 
aside its order of supersession. 17 I. C. 320 = 16 
O. C. 94- Date fixed for filing of award — Non- 
appearance of parties —Dismissal of suit is bad. 
3 Pat. L. T. 346=65 I. C. 144. Where parties 
submit their difference to arbitration, they cannot 
be allowed to revoke or withdraw from the sub- 
mission except for very good cause. 48 I. C. 711 
= 4 P. L. J. 394. Delay in making an award by 
the arbitrators caused by the voluntary absence 
of one of the parties who now seeks to impugn 
the award is not enough to justify the Court in 
refusing to file the award on the ground of delay. 
(Ibtd.) 

Para. 9. — In case where arbitrators are unable 
to decide the case, the award of the umpire 
alone is valid. 4M.311. 

Para. 10. SCOPE AND ILLUSTRATIVE 
CASES. — The provisions of the rule are manda- 
tory. 17 I. C. 430 = 15 O. C. 294- The duty 
imposed upon the arbitrator by this rule can be 
enforced by an order of Court made upon the 
arbitrator. 17 C. 832 (S39). Whether omission 
to file depositions and documents invalidates 
the award, see 93 I. C. 446 (2) = 1926 Oudh 307 
= 1 Luck. 139. The arbitrators may deliver 
their award to a third person to be filed in 
Court. 5 B.L.R. 357. The court is bound to give 
notice to the parties of the filing of the aw^ard. 20 
A. 474. Omission to give notice is a serious irregu- 
larity and is a good ground for revision. 94 I. C. 
115 = 1926 Cal. 1018. Notice is not necessary 
where the parties are present in Court when the 
award is filed or where they have come to know 
of the award otherwise, ai ftC. 298 = 310 P.L.R 
1913. See also 28 Bom. L. R. 511 =95 I. C. 547 
= 1926 Bom. 312. Notice to pleaders sufficient. 
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11. [S. 517.] Upon any reference by an order of the Court, the arbitrator or 

umpire may, with the leave of the Court, state the award 
w tVftnrf n?^mni C r? 1 C * 8e by as to the whole or * n y Part thereof in the form of a 

special case for the opinion of the Court, and the Court 
shall deliver its opinion thereon, and shall order such opinion to be added to and to 
form part of the award. 


Power to modify or correct 12. [S. 518.] The Court may, by order, modify or 

award. correct an award, — 

( a ) where it appears that a part of the award is upon a matter not referred to 
arbitration and such part can be separated from the other part and does not affect the 
decision on the matter referred ; or 


(6) where the award is imperfect in form, or contains any obvious error which 
can be amended without affecting such decision ; or 

(c) where the award contains a clerical mistake or an error arising from an 
accidental slip or omission. 

13. [S. 519 ] The Court may also make such order as it thinks fit respecting 

the costs of the arbitration where any question arises res- 
pecting such costs and the award contains no sufficient 
provision concerning them. 


Order as to costs of arbitra- 
tion. 


45 C. L. J. 458=1927 Cal. 619. Pleaders of 
parties suing the award and initialling the order 
sheet amount to waiver of notice. 95 I. C. 321 = 
(1926) P. H. C.C. 161 = A. I. R. 1927 Pat. 135. 
In case a decree is passed without notice of the 
filing of the award being given to the parties, the 
decree is invalid. 11 M. 144 ; 62 I. C. 849 = 24 
O. C. 263 ; 89 I. C. 240=1925 Lah. 619. The 
Court cannot pass a decree in terms of an award 
before the expiry of 10 days allowed by Art 158 
of the Lim. Act. An agreement not to object to 
the award does not cover illegalities. 45 Mad. 
46^ = 71 I. C. 266 = 1922 Mad. 179. The draft 
award signed by the arbitrators is the award. 1 
M. H. C. 17b. The arbitrators need not sign the 
award at the same time and in the presence of 
each other. 18 M. 22 ; 29 B. 36. When two 
out of three arbitrators alone sign the award and 
file it in Court, and the third signs it after it is 
filed, the award is invalid. 33 C. 498. See also 
1 P. L. J. 306 = 35 I. C. 358, After an award is 
made the arbitrators have no power to review it. 
9 L. 5 75* Award signed by arbitrators — Subse- 
quent change of opinion by one of them— Lega- 
lity. 1 1 I.C. 481 = 14 C.L.J. 188. Rejection of 
an application for further time to file objections — 
Effect of. 45 Mad. 466 = 71 I C. 266. See also 24 
O.C. 234 = 64 I.C. 90 = 8 O.L.J. 626. Where the 
parties agree to be bound by the decision of the 
majority of arbitrators, the refusal of the minority 
to sign the award will not invalidate the proceed- 
ings provided there was a decision of the majority 
after full discussion by the whole body of arbi- 
trators. 1 P. L, J. 90=34 I. C. 105. 

Para. 11 . SCOPE.— 1925 Bom. 22. Award may 
be made in the form of a special case. 52 C. 100 
*=1925 Cal. 599. The arbitrators cannot apply tb 
the Court for confirmation of an order passed by 
them making payment of their fees a condition 
precedent to the hearing of the reference. 6 C. 

"^^ara, 12.— Where one portion of the award 
related to matters referred, and another portion 
went beyond the strict terms of the reference, but 
the two portions are clegriy separable, the whole 
award is not invalid. 29 C. 854 Cr.C.). If some 


portion of the award refers to extraneous matters 
,it can be separated from other portions, provided 
it does not attack the decision relating to matters 
of reference. 2 Pat. 777 = 76 I.C. 2=5 Pat. L.T. 
239. An award should be con.- trued not by oral 
evidence given by the arbitrators, but by looking 
at the language of the award itself. 3 N. W. P. 
1 1 7 ; 20 A. 245. Paras. 12 and 14 do not apply 
to an award made without the intervention of the 
Court. In such a case the Court has no power to 
amend or remit the award. C27 A. 526, approved) 
14 I.C. 978=5 Bur. L. T 55. Modifications 
and corrections of the award by the Court must 
be confined to Dara. 12 and if a Court goes 
beyond that and make substantial modifications 
because it takes a different view from that held 
by the arbitrator as to what was just and fair, it 
acts without jurisdiction. 78 P. R. 1916 = 35 I. 
C. 887. The award in accordance with which the 
Court has to pronounce judgment is the one that 
embodies the real intention of the parties. 19 I. 
C. 496 = 24 M. L. J. 483. The Court is bound to 
correct any obvious mistakes or slips in an award 
as in the case of decrees. 19 I. C. 496 = 24 M. 
L. J. 483. Award — Reference to Commissioner 
for taking accounts — Report- Procedure. 22 
Bom. L. R. 1416 = 45 Bom. 512. Dissolution of 
partnership — Power to award interest. 56 I. C. 
941. An arbitrator has no power to review his 
own award. 99 P. R. 1917 = 43 L C. 350. 
Material irregularity on the part of the Court in 
dealing with objections to an award of arbi- 
trators is a ground for revision. 78 P. R. 1916 
= 35 I.C. 887. 

Para. 13 . — If the submission does not leave 
the question of costs to the arbitrators they can 
not decide it. 9 B. 82. When under the refer- 
ence all matters in dispute between the parties 
are referred, the arbitrators can deal with the 
question of costa, r B. JL. R. (O. C.) 144. The 
Court can award arbitration fees as costs in a 
suit where no award is made or where it is silent 
though an award has been made. 19 I. C. 61 1 =» 
6 S. L. R. 226. The coats incurred in processes 
of obtaining an order from the Court are within 
the discretion of the Court, and outside the 
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L 14. [S. 520.] The Court may remit the award or any 

fe^d er to a r r bRra°ion a ma/b e matter referred to arbitration to the reconsideration of 
retriitted. the same arbitrator or umpire, upon such terms as it 

thinks fit, — 

(a) where the award has left undetermined any of the matters referred to 
arbitration, or where it determines any matter not referred to arbitration, unless such 
matter can be separated without affecting the determination of the matters referred ; 

( b ) where the award is so indefinite as to be incapable of execution ; 

(c) where an objection to the legality of the award is apparent upon the face of it. 


province of arbitrators but an award is not bad 
merely because of their inclusion. 27 I. C. 526 = 
8 S. L. R. 136 

Para. 14 . SCOPE. — This section does not 
apply to arbitrations under the Arbitiation Act 
of 1809 (IX °f 1899). 2 9 C. 793 ; nor to awards 
on private references. 14 1 . C. 978 ; 24 I.C. 132; 
34 1 . C. 355. An award should not be remitted 
for reconsideration in the light of legal opinion 
obtained by one of the parties. 2 A. 181. See 
also 16 Cal. 806. A portion only of the award 
Cannot be remitted. 24 A.L.J. 705=96 I. C. 531 
a= 1926 All. 567. An award is not invalid if it 
refers the parties to a regular suit concerning 
certain matters. 15 M 348. The legality of an 
order remitting an award for the reconsideration 
of the arbitrators may be challenged on appeal 
against the decree ultimately passed. 22 M. 202. 
See also 3 A. 636. A document although headed 
as an award and signed by the arbitrators, which 
merely recommended a solution of the matters 
referred, will not be treated as an award. 11 C. 
356. In case the arbitrators refuse to reconsider 
an award remitted to them, Court may set aside 
the award under S. 15. If it does so it should de- 
cide the case itself. 16 C. 806. 

ILLUSTRATIVE Cases. —Evidence taken by 
some only of the arbitrators — Award is invalid. 45 
I.C. 34 = 16 A.L.J. 307. Court could set aside an 
award if there was an error of law patent on the 
face of it as misconstruction of documents. 44 
Bom. 780 = 21 Bom.L.R. 1037. Acting on evidence 
adduced by one party behind the back of the 
other vitiates the award. 64 I.C. 363 = 22 P.L.R. 
1922. Where parties agree to refer their dispute 
to an abitrator they ought not to be allowed to 
resile from the position which they took at the 
time of the reference. 15 I.C. 321. Merely techni- 
cal objections should not be allowed to disturb 
an award, which is fairly made. {Ibid.) Parties 
representing whole property to be theirs — Third 
persons interested in the property — Party to 
reference cannot challenge the award on that 
ground. 4 P. 670=1925 Pat. 810. An obvious 
slip on the part of the arbitrator, see 52 I.C. 100 = 
1925 Cal. 599. Where a portion of the award 
is in excess of the reference, it is open to the 
Court to pass a decree and enforce the award so 
far as it relates to the dispute between the parties. 
1 Bur. L. J. 265=72 I. C. 193 = 1923 Rang. 130. 

Cl. (a). — Where the parties to arbitration with- 
draw certain questions they cannot be allowed 
to say that they are not decided. 38 All. 380 = 
A.L.J, 481. Arbitrators have jurisdiction to 
decide whether they should award interest and 
an award of interest does not invalidate the 
award. 46 Cal. 534“* *3 C. W. N. 704. An 
award must conform both in form and substance 
to the submission, 31 I. C. 33 ®** C. L. J. 237. 


An award is bad if it goes beyond the scope 
ot the refererce. 26 I. C. 73. Mistake of law 
on a legal point referred to an arbitrator does 
not vitiate his award. 26 I. C. 697 = 19 C. W.N. 
476. A Court may remit an award on ground of 
some matters being left out. 23 I.C. 862. An 
arbitrator is not bound by the rules of practice 
adopted in Courts but he cannot go beyond the 
questions submitted to him. 15 C. L. J. 110 = 
16 C. W. N 256. When an award deals with a 
matter extraneous to the reference which matter 
can be separated therefrom the Court may 
modify the award or may remit it to the arbitra- 
tors for correction. 76 I.C. 1007 = 1923 Lah. 41 1 ; 
66 P. R. 1915=31 I C. 80. An arbitrator 
appointed to decide whether a sale should be set 
aside is competent to set aside if the vendor re- 
pays the purchase-money. 15 I. C. 573 = (1912) 
M. W. N. 901. When the valid part of an award 
is separable from the invalid part the award 
should be declared valid to that extent but where 
misconduct is proved, the whole award is invalid. 

14 I. C. 978 = 5 Bur. L. T. 55. A refusal of a 
Court to remit an award is unappealable. 15 I. 
C. 573 = (1912) M. W. N. 901. When arbitra- 
tors have to decide disputes between firms they 
must inquire who the partners are, to discover 
whether they have jurisdiction, whom they must 
serve with notices and the scope of their inqui* 
ries. 9 I. C. 712 =4 S. L. R. 196. The fact that 
the arbitrators have taken evidence on matters 
outside their jurisdiction will not necessarily in- 
validate the award or make the proceedings im- 
proper, if the award is within jurisdiction. 9 I. 
C. 712=4 S. L. R. 196. 

Cl. (b). — An award against a firm is not bad 
and is governed by the provisions relating to the 
execution of a decree against a firm. 56 I. C. 325 
= 47 Cal. 29. Where the arbitrators give rules 
for calculation without giving the actual result, 
it can be considered as sufficiently certain if the 
actual result may be worked out. 13 I. C. 161 = 

15 C. L. J. 360. An award should be a final 
decision on all matters referred to the arbitrator. 
Where it leaves undecided one of the cardinal 
points in controversy the award is bad. 10 I. C. 
450 = 13 C. L. J. 399 ; 92 P. R. 1913. It should 
be signed by all the arbitrators at the same time 
and place. 92 P. R. 1913=22 I. C. 811. But see 
45 I. C. 154. Private arbitration — Omission to 
determine some of the questions — Court not em- 
powered to remit — Refusal. 48 I. C. 711 = 4 Pat. 
L. J. 394. Uncertain award — Setting aside of. 
34 I.C. 355 = 3 0 . L. J. 137. 

Cl. (0). — The error of law must be apparent 
on the face of the award or from any 
document or paper connected with or forming 
part of the award. Set 49 C. 646 ; 52 
C. 100 ; 24 A. L. J. 480 ; 78 I, C. 230 ; 78 I. C. 
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IS. [S. 521.3 (i) An award remitted under paragraph 14 becomes void on 

failure of the arbitrator or umpire to reconsider it. But 
Grounds for setting aside no awarc j shall be set aside except on one of the following 
var * grounds, namely : — 


238 (M.) ; 48 A. 475=95 I. C. 416 = 1926 A. 501. 
An arithmetical error will not bring it under this 
clause if the decision is within the terms of refer- 
ence. 42 A. 377 *=18 A. L. J. 241. A patent 
inconsistency or mistake can be corrected before 
the award is made a rule of Court. 21 A. L. J. 
541. Where an award of the arbitrators of both 
parties represent© their decision, the failure of 
the arbitrator of one party to sign, does not 
render it invalid. 43 I. C. 1 54 • Bat see 22 I. C. 
81 1. When a party’s absence is intentional at 
the time of the delivery of the award, whether it 
is vitiated by such absence. 33 I. C. 467- Award 
given after a long time — Revocation of submis- 
sion— Effect of. 13 I. C. 48. An award to be 
valid musi be the award of all the arbitrators 
without difference, where there is an uneven 
number of arbitrators, there is no presumption 
that a majority award shall be binding. 54 I. C. 
912=38 M.L.J. 145. (42 B. 668, Dist. ) Reference 
to three persons — Award signed by two — Appli- 
cation to set aside award — Limitation. 8 L. W. 
171=471.0. 597. A decision of an arbitrator 
should not be set aside under S. 115 on the 
ground of errors in the admission of evidence 
where such admission does not materially affect 
his decision. 26 I. C. 106 = (191 ;) M.W. N. 614. 
[9 M. L. T. 273 ; 11 C. 6 (P. C.) ; 30 C. 397 ; 17 
M. 410 (F. BJ, Foil,] An award need not be 
a reasoned judicial decision and the arbitrators 
need not even give their reasons for their conclu- 
sions., 23 M. L. J. 290 = 16 I. C. 478 (29 C. 854, 
Rei.) Arbitrators can get the help of other’s 
opinions in arriving at their own opinions provid- 
ed they do not thereby delegate or surrender 
their own judgments. 23 M. 1,. J. 290 = 16 I. C. 
478. A refusal by some arbitrators to act makes 
the award of the rest illegal. 9 M. L. T. 251 = 
21 M. L. J. 263 = 9 I. C. 173 = (1911) 1 M. w * N - 
151 (F. B.) (12 M. 1 13 and 7 A. 523, Foil.). The 
mere approval of a compromise arrived at 
between the parties before an arbitrator is not an 
award. 54 I. C. 3 1 1. 

On this section see also the following cases : — 
Effect of award signed by some arbitrators only. 
See 25 C. L. J. 396 = 22 C. W. N. 301 ; 55 I. C. 
883 = 24 M. L. T. 102 = 8 L. W. 171=471. 0. 
597«(l9i8) M. W. N. 477 ; 1 Lah. 481, dis- 
tinguishing 12 Mad. 113 and 7 All. 523. Award 
in excess of claim cannot be upheld. 25 I. C. 951. 
Effect of arbitrators signing at different times. 13 
I. C. 161=15 C. L. J. 360 ; 16 I. C. 223=16 
C. L. J. 573 ; 5S I. C. 883 = 1 Lah. 481. Minute 
of dissent by one of the arbitrators after signing 
award, 49 I. C. 532. 

Para. I®. Scopk and Applicability.— 

The provisions of this para, and para. 16 are 
applicable to Appellate Courts. 10 A. 8. Objec- 
tion on the very merits of the question adjudi- 
cated upon by the arbitrators is beyond the 
scope of this section. 7 Bom. L. R. at p. 797. No 
objection can be raised as to the form of pro- 
ceedings anterior to the reference or to the form 
Of Issues. 43 A. 305 = 19 A. L, J* 33. 

OBJECTION WHEN TO BE RAISED.— Objection 

to irregularity may be wifred by paTty. 1 R. 15 


= 74 I. C. 6 = 1923 Rang. 187. See also 9 P. R. 
1913 = 16 I. C. 996 ; 51 I- C. 53 = 10 L. W.57. 
Agreement not to object to award does not pre 
elude parties from objecting on the ground of 
fraud or bad faith. 107 P. W. R. 1916 = 34 I. C. 
192. The parties cannot raise objection to juris- 
diction after having submitted to jurisdiction of 
the arbitrators. 42 A. 661 = 18 A. L. J. 644. Ob- 
jection to be taken only in the trial Court, not in 
Appellate Court. 36 A. 69 = 12 A.L.J. 57 (F.B.). 
Award when not binding on minor. 34 M. L. J. 
71=451-0.763. 

Award when can be set aside.— An award 
cannot be set aside under this section on the 
ground of irregularity of the reference. 11 C. W. 
N. 1152. Award should not be set aside on 
account of technical error. 91 I.C. 659 (2) = A.I.R. 
1925 Rang. 383. The same presumption which 
attaches to proceedings before a Court of Justice 
should attach to proceedings before arbitrators. 
18 A. 422 (F. B.). Arbitrator having personal 
interest, unknown to one of the parties cannot act 
as such. 31 I. C. 597 = 19 C. W. N. 165. Award 
after supersession by Court can be set aside 21 
M. L. J. 263=9 I* C. 173 (F.B.). Award other- 
wise than in accordance with the order of refer- 
ence is ‘otherwise invalid’ within S. 15. 53 Cal. 

2 58=53 LA. 1 = 1925 P.C. 293 f P.C.). An award 
cannot be set aside on the mere surmise that the 
arbitrator had been partial. 7 A. 273. Or on the 
ground that the arbitrator’s decision is against 
the written statement of the defendant. 7 W. R. 
28. Award made out of time is not void but void- 
able. 501.0.52=4 P. L. J. 265. When there 
is provision for extension of time, it is not suffi- 
cient ground for refusing to file the award. 55 
P. W. R. 1919=51 I. C. 636. 

MISCONDUCT. — “Misconduct” means neglect of 
duties or judicial misconduct; does not necessarily 
mean moral turpitude. 9 A. 253 ; 30 C. 397. 
See 3 O. W. N. 279=93 L C. 446 (2) = i926 
Oudh 307 = 1 Luck. 139. ‘ Misconduct ’ means 
misconduct in carrying out terms of re 
ference. Acting beyond powers is acting with- 
out jurisdiction. 49 M. L. J. 529. Perversity 
is misconduct. 14 I. C. 978 = 5 Bur. L. J. 55. 
Error of law if misconduct. 42 A. 277 = 18 
A. L. J. 241=58 I, C. 585. Not hearing 
parties is misconduct. 25 Bom. L. R. 392 = 
1924 Bom. 149. Irregularities in procedure may 
amount to misconduct. 36 A. 336 = 12 
A. L. J. 537 = 27 M. L. J. 181 (P. C.) ; 
85 I. C. 4*4 — 1924 Bom. 149. Where the terms 
of reference to arbitration do not authorize the 
making of private enquiries, an arbitrator making 
private enquiries is guilty of legal misconduct. 4 
A. L. J. 159 ; 20 A. L. J. 117=65 I. C. 779 ; see 
also 26 O. C. 107 = 74 I. C. 401 10 I. C. 450 = 13 

C. L, J. 399 ; 49 I. C. 303 = 9 P. W. R. 1919. But 
if the parties had expressly bound themselves to 
abide by his decision in whatsoever manner he 
might see fit to arrive at, he cannot be said to be 
guilty of such misconduct. 30 A. L. J. 125 =64 
I. C. 934 ; 29 O. C. 258=94 I.C. 162 = 1926 
Oudh 383 = 130. L* J, 504* Private enquiries 
when justifiable. 67 I.C* 866=1922 L. 480. 
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(а) corruption or misconduct of the arbitrator or umpire ; 

(б) either party having been guilty of fraudulent concealment of any matter 
which he ought to have disclosed, or of wilfully misleading or deceiving the arbitrator 
or umpire ; 

(c) the award having been made after the issue of an order by the Court super- 
seding the arbitration and proceeding with the suit or after the expiration of the period 
allowed by the Court, or being otherwise invalid. 

( 2 ) Where an award becomes void or is set aside under clause ( 1 ), the Court 
shall make an order superseding the arbitration and in such case shall proceed with 
the suit. 

16. [S. 522 ] ( 1 ) Where the Court sees no cause to remit the award or any 

of the matters referred to arbitration for re-consideration 
Judgment to be according to m anner aforesaid, and no application has been made to 
award ‘ set aside the award, or the Court has refused such 


Refusal to call witnesses produced by either party. 

12 C. W. N. 569. Hearing one side and 
declining to hear the other side 27 M. 255 5 9 
A. 253. Making private inquiries. 4 A. L. J. 
159. But when an arbitrator communicates the 
pm ate information to the other arbitrators and 
parties who can check the information and con- 
tradict it, the award will not be vitiated. 41 M. 
L. J. 276. Examining witness in the absence of 
parties and making enquiries behind their back. 

44 M. L. J. 263-73 I. C. 470 ; 8 Lah. 329 = 101 
1. C. 153 (0 = 1927 Lah. 425. Examining the 
witness 0 f one party in the absence of the other 
paity. 34 C. I.. J. 19 ; private communication with 
parties is misconduct. L. R. 3 A. 84. Ex parte 
procedure, if misconduct. 33 I. C. 467. Arbitra- 
tors when justified in hearing case ex parte . 47 
C. 29-56 I. C. 32S I 53 I. C. 337 = 13 S.L.R. 75 ; 
27 T. C. 526 = 8 S. L. R. 136. Decision without 
taking evidence isfatal to the award in the absence 
of agreement that an aibitrator should decide 
a dispute on his own knowledge of the facts. 
42 A. 185 = 18 A. L. J. 78 = 54 I C. 443! see alto 
49 M. L. J. 115 = 19=5 Mad. IoS< >- relegation of 
functions is misconduct. 3* L C. 33 — 22 C. L.J. 
237. An award given without applying the mind 
to the question really involved in the case is not 
binding. 34 M. 453 = 3» I* A. 169-21 M. L. J. 
mo (P.C.\ An arbitrator can conduct business 
in any way he thinks best and is not fettered by 
rules of practice or procedure obtaining in Courts. 

13 I. C. 520-14 O. C. 308. Arbitrators can use 

their personal knowledge of trade usages. 4 1 
518=371. C. 271-18 B. L. R. 532; tee also & 
Bom. L. R. 986=97 I. C. 673 = 1926 527. 

But see 57 I. C. 604. In practice it is advisable 
that the arbitrator should acquaint the parties of 
his personal knowledge, so that the parties may 
alter his opinions by adducing evidence, if neces- 
sary. 28 Bom. L. R. 986 = 1926 Bom. 527. An 
honest admission of evidence in violation of rule 
of evidence is no ground for setting aside an 
award. 38 B. 60=15 Bom. L. R 39*. Nor 
refusal to summon witnesses cited by party. 39 
I C 767. When an award is set aside on the 
ground of misconduct the Appellate Court cannot 
pass a decree in terms of the award. 4 A. L. J. 

^APPLICATIONS TO SET ASIDE AWARD.— -An 
aOPlication to set aside an award falls within para. 
15 and does not include proceedings under paras. 
12 and 14. (1913) M. W. N. 338 = 24 M. L. J. 

.483, No form is prescribed for an application to 


set aside award. 45 B. 1071 —23 Bom. L. R. 614. 

appeal from decree on an Award.— An 
appeal lies on the ground that the so-called award 
was never delivered by the arbitrator and was in 
fact and in law no award at all. 29 A. 439* No 
appeal lies from a decree on the sole ground that 
the arbitrator was guilty of misconduct. 29 A. 
457 (F.B. ) See also 45 A. 441 -21 A.L.J. 326 ; 65 
I. C. 50 = 15 S. L. R. 165 = 1922 Sind 1. No 
appeal lies against an order setting aside an award, 
28 A. 408; 11 C. 172. But see 37 A. 456 = 
13 A.L.J. 653; 34 LC. 192; 15 I. C. 928 = 
236 P.L.R. 1912 (Award can be restored by 
Court of Appeal). Appeal from order supersed- 
ing award. See 55 I.C. t. Judgment partly based 
on award and partly on findings of fact is appeal- 
able. 24 A.L.J. 70S =96 I-C. 53* = *926 All. 567. 

REVISION. — An order setting aside an award 
on the ground of misconduct is not liable to revi- 
sion. 26 B. 551. See also 5 A. 293; 47 A. 916 
= I02<; All. 566. As to finality of award, see also 
17 O.C. 33-18 C.W.N. 426 = 1 O.L.J. 159 = 22 
I.C. 31c =27 M.L.J. 128 (P.C.). 

I. IMITATION. — See 9 C. 36 ; 29 C. 106. 

Para. 18. RIGHT OF SUIT — No suit to set 
aside an award is maintainable, the proper way 
being an application to the Court to set aside the 
award. 56 LC. 677 - C3 Bur. L.T. 34. Nor a 
suit on the original claim which has become 
merged in the award. 33 I.C. 554 = 8 L. B. R. 
TS7. The provisions of the section are applica- 
ble to appellate Courts. 10 A. 8. 

POWERS OF COURT.— In delivering the judg- 
ment the Court must confine itself to the plain- 
tiff’s claim and give a decision thereon. 14 W.R. 
360 ; and cannot grant interest when the award 
does not grant it. 23 W. R. 105. When an award 
grants maintenance in perpetuity the Court will 
not pass a decree to that effect. 7 B. 15 1. Court 
can separate the valid part from the invalid part 
of an award. 16 P. W. R. 19*3 = *7 L C. 684. 
The word “ award M in the last sentence must be 
understood to mean an award as given by the 
arbitrators, and not as amended by the Court. 8 
A. 449 (452)- 

After the time for making such appli- 
cation has expired.— The Court should give 
time to enable a party to apply to set aside an 
award. 1906 A. W. N. 221. See Art. 158, Liiu. 
Act A decree passed before the expirationof 

such time is liable to beset aside. 9 I. C. 197 

f 3 ) = 21 M. L. J. 444* See alto 2s A. L. J. 787 s * 
102 I. C. 608 = 1927 AIL 614. Such decree can 
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application, the Court shall, after the time for making such application has expired, 
proceed to pronounce judgment according to the award. 

( 2 ) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as the decree is in excess of, or not in 
accordance with, the award. 

Order of reference on agreements to refer . 

17. [S. 523.] ( 1 ) Where any persons agree in writing that any difference be- 

tween them shall be referred to arbitration, the parties to 
Application to file in Court t k e agreement, 0 r any of them, may apply to any Court 

having jurisdiction in the matter to which the agreement 
relates, that the agreement be filed in Court. 


agreement to refer to 
tion 


arbitra- 


be set aside by the High Court only under S. 115, 
C P. C., and no appeal lies. 45 B. 832 —22 Bom. 

L. R. 1454=59 I-C. 811. <29 A. 584* Not Foil.) 
An appeal against such a decree can be treated 
as a revision. (1912) M. W, N. 1232 = 17 I. C. 
431 ; (1911) 1 M. W. N. 141=91. C. 197=21 

M. L. J.444. An order refusing to hear such 
objections as time-barred is liable to be set aside 
in revision. 96 P. L. R. i9 I S =28 I. C. 427. It 
is not necessary to allow 10 days where an award 
has been accepted by the parties. 27 P. W. R. 

1914^=23 I. C. 591 ; but see 34 I- C. 845 (Sindh). 
Where such objections were dismissed for de- 
fault, and decree was passed on the award, the 
Court cannot refuse to entertain a subsequent 
application for restoration of the petition of ob- 
jections. 18 A. L. J. 756=57 I. C. 200. 

Appeal and revision.— An appeal will lie 
from a decree passed in accordance with an 
award if such decree has been passed without 
allowing to the parties the time prescribed for 
filing objections. 29 A. 584. Where an award 
is made according to law no appeal lies. 29 B. 
285 ; see also 14 I. C. 455=9 A. L. J. 258. There 
must be strict conformity with the provisions of 
clause (1) of this para. 49 A. 178 = 98 I. C. 993 
= 24 A. L. J. 1036 = 1927 A. 120. Matters 
outside the arbitration proceedings are open 
to appeal. 39 M. 853 = 32 I. C. 881 =30 M. L. J. 
465. Decree on an award overruling the objec- 
tions of a party without giving him an opportu- 
nity to substantiate them by evidence is revisable 
but not appealable. 3 Lah. L. J. 487 = 20 P.L.R. 
1922 ; 37 I- C. 400 = 3 O. L. J. 583. A second 
appeal is maintainable when the Court of first 
instance sets aside the award and passes a decree 


on the merits and the Lower Appellate Court sets 
aside that decree and passes a decree in accord- 
ance with the award. 4 O, W. N. 1085 (F. B.). 
An appeal lies from an order directing a private 
award to be filed even though the Court has 
passed a decree on its basis. 38 A. 380 = 35 I- C. 
833 = 14 A. L. J. 481. But where the Court had 
granted frequent adjournments on the ground 
that the dispute had been referred to an arbitra- 
tor, such orders amount in substance, to a refer- 
ence by the Court and no appeal will lie. 39 A. 
40I =15 A. L. J. 452. An order refusing to file 
an award is a decree and is appealable. 27 M. 
255. Where the validity of the award is in ques- 
tion an appeal lies. 11 C. 37 (41) J 49 I* C. 262. 
Also when the award is shown to be illegal and 
Void ab initio . 24 C. 469 (472) ; 1903 A. W. N. 
159, But no appeal lies after passing of decree, 
even though the award could have been set aside 
by objections being railed under pa**. i5» 39 c * 
822«i8I. C.69; 18C. L. J. 35=* 18 C. 


W. N. 626 ; 19 I C. 405 ; 29 C. 167 ; 18 M. L.T- 
374 = 31 I. C. 206. No appeal or revision will lie- 

25 I. C. 583 = 0914) M. W. N. 865 ; 38 M. 256 
= 25 M. L. J. 507 ; 34 I. C. 845 =9 S. L. R. 183 ; 
104 I. C. 202 = 1927 Lah. 362. Also when such 
objections are overruled no appeal lies. 1 P. L. 
J. 306=35 I. C. 358. An order determining that 
there h^s been no valid reference to arbitration is 
a decree. 25 C. 757 (F. B.) ; 18 A. 442 (F. B.) ; 
18 M. 423 (F. B.) ; 8 C. W. N. 916 ; 29 C. 167 ; 
33 C. 899. 

REVISION. — As to cases where no revision lies, 
see 29 C. 167 ; 26 O. C. 107 = 74 I. C. 401. But 
see 9 M. 475, Revision lies on the ground of 
material irregularity. 11 P. W. R. 1916 = 31 I. 
C. 700 ; see also 31 I.C. 458 (Mad.). As to when 
such decree is liable to be set aside on revision, 
see 2 L. L. J. 487 and 37 I. C. 400 cited supra. 

Para. 17. SCOPE OF Para.-— T his section 
does not apply where there is a pending suit 
which affects the subject-matter of the reference 
to arbitration. 30 C. 218 (226); 115 P. R. 1912 = 
15 I. C 140. See also 17 P. R. 191 1 =9 I. C. 195. 
40 I. C. 38 = 4 O. L. J. 131. Where there is no 
matter of difference between the parties there can 
be no reference. 30 C. 831; 21 B. 335 (342) ; 2 
A. L. J. 493 ; 11 C. W. N. 1152. No reference in 
anticipation of future differences. 12 I. C. 639 = 
5 S. L. R. 92. 

Essentials of a valid agreement to 

REFER. — The agreement to refer must clearly 
define the powers of the arbitrators. 16 C. 482 ; 
11 C. 232. Para. 17 does not require that arbitra- 
tors should necessarily be named, in the agree- 
ment. 35 P. R. 1911=9 I. C. 655. Arbitrators 
who are left for future election cannot be said to 
be “ named ” in the agreement. 20 B. 232 (236). 
The application need not now be made by the 
parties in person or by their respective pleaders 
specially authorized in writing in this behalf. See 
24 C. 459. The application is not a suit though 
it has to be registered as a suit. 61 I. C. 390=6 
P. L. J. 287. 

ALL THE PARTIES INTERESTED — The par- 
ties who are materially interested in the suit 
should join in the application. 10 W. R. 171 ; 17 
C. 37 i 4 C. L. R. 65 ; 24 A. 229. An award 
on a reference not agreed to by all the parties 
interested is invalid in law. 9 C. W. N. 873 ; 
See also 17 M. L. J. 394. But see 33 C. 899 and 
11 C. W. N. 1152. The agreement for reference 
must be executed by all the parties. 38 I.C. 577 
—9 Bur. L. T. 253, In a suit for winding up a 
partnership, a petition to refer the suit to arbitra- 
tion must meet with the consent of all the parties. 

26 M. 47 ; 22 All- 135. 'the father of a joint 
Hindu family in his capacity of managing 
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(a) The application shajll be in writing and shall be numbered and registered 
as a suit between one or more of the parties interested or claiming to be interested as 
plaintiff or plaintiffs and the others or other of them as defendants or defendant, if 
the application has been presented by all the parties, or if otherwise, between the 
applicant as plaintiff and the other parties as defendants. 

(3) On such application being made, the Court shall direct notice thereof to be 
given to all the parties to the agreement, other than the applicants, requiring such 
parties to show cause, within the time specified in the notice, why the agreement 
should not be filed. 

(4) Where no sufficient cause is shown, the Court shall order the agreement to 
be filed, and shall make an order of reference to the arbitrator appointed in accord- 
ance with the provisions of the agreement or, if there is no such provision and the 
parties cannot agree, the Court may appoint an arbitrator. 

18 . Where any party to any agreement to refer to arbitration, or any person 
. claiming under him, institutes any suit against any other 

an agreement 11 to refer toaX P art y to the agreement, or any person claiming under him, 
tration. in respect of any matter agreed to be referred, any party 

to such suit may, at the earliest possible opportunity and 


member can refer to arbitration the partition of 
joint-family property, 16 A. 231. Mother though 
de facto guardian of Muhammadan minors is not 
competent to agree to reference to arbitration 
affecting minor’s property. 47 C. 713 = 26 C. W. 
N. 246. Where one of two appointed guardians 
consents to the agreement to refer to arbitration 
subsequently but not at the time of agreement, 
the agreement is not valid. 47 C. 713 = 57 I- C. 
945- 

Reference To Arbitration After Suit 
—Procedure. 45 B. 245 =59 I. C. 53 = 22 Bom. 
L. R. 1048. 

Clause (4). — The conduct of the parties, 
coupled with the long and unexplained delay of 
six years amounted to a cancellation of the agree- 
ment to refer their disputes to arbitration and the 
agreement could not be filed. 54 I. C. 126. The 
Court has no discretion to refuse to make the 
reference to the arbitrators nominated by the 
parties. 61 I. C. 390=6 P. L. J. 287. The 
Court has no jurisdiction to make the order 
of reference except to all the specified arbitrators. 
An agreement to refer becomes void if any one of 
the arbitrators die or refuse to act. 42 I. C. 91 1 
( 1) = 1 1 Bur. L. T. 160 ; 44 I. C. 866 = 71 P« R- 
1918 ; But see 40 I. C. 38 = 4 O. L. J. 131 (Court 
can substitute another in his place.) The Court 
will refuse to file an agreement in case the arbi- 
trators named in it decline to act. 12 B. L. R. Ap. 
13. But where there is a distinct provision by 
which a party is authorised to appoint another 
in the place of the one refusing to act, the agree- 
ment to refer would still hold good. 155 P. R 
I. C. 636. Also the Court cannot give 
a direction that in case of difference of opinion, 
the opinion of the majority must prevail. 24 

L. W. 384 = 97 I. C. 824 = 1926 Mad. 1183=51 

M. L. J. 440. A Court acts with material irregu- 
larity if it does not strictly comply with the terms 
of the agreement to refer to arbitration. 35 P. R, 
1911 =9 I- C. 655. 

Revocation of agreement.— a party to a 
reference can only revoke his submission On good 
grounds. 17 C. 200 ; See also 20 A. 145 ; 27 M. 
at p. 1 1 5. Consent to reference being obtained 
by misrepresentation is ground for revocation. 50 
I. C. 637. A reference once made cannot be 


arbitrarily revoked 29 A 49 ; 20 A. 145 ; 27 M. 
at p. 1 15. See also 39 I. C. 349 = 1 2 P. R. 1917. 
As to what is good cause for revocation, see 10 B. 
381 ; 17 C. 200 ; 29 C. 278. Parties prosecuting 
case before arbitrators cannot afterwards chal- 
lenge the award on ground of jurisdiction. 42 A. 
661 = 18 A. L. J. 644. After reference is made 
the suit cannot be withdrawn 9 A. 168. A Judge 
can act as arbitrator by consent of the parties. 
26 M. 76 ; 23 B. 752. When he so acts, no ap- 
peal will lie from his decree. 10 C. W. N. 835 ; 4 
A. L, J. 89. 

UMPIRE. — As to the power of the Court to ap- 
point an umpire, see 8 A. 64. 

Appeal. — A decision passed under this section 
is a decree, and an appeal lies therefrom. 22 M. 
229. An order refusing to file an agreement is 
not appealable. 5 A. 333 (F. B.) But see 9 M. 
L, J. 10. Where an agreement to refer to arbi- 
tration was filed but on the arbitrators failing to 
act. the Court revoked the order of reference and 
dismissed the suit, held the order of revocation 
was not appealable. 48 A. 27 = 23 A. L. J. 891 
= 89 I. C. 404 = 1926 All. 55. 

COURT-FEE. — The Court-fee on a memoran- 
dum of appeal is an ad valorem fee computed on 
the value of the subject-matter in dispute. 5 A. 
333- 

Para. 18 . Suit in Contravention Of 
AGREEMENT. — Court can stay such suit. 61 I. 
C. 322 ; 66 I. C. 43 = 2 Lah. 335 = 1922 Lah. 
353 ! 2 Lah. 19 = 60 I. C. 776 ; 39 I. C. 508 = 
62 P. R. 1917 ; 68 I. C. 235 =25 O. C. 63 = 1922 
Oudh 158. The power vested in a Court to 
stay a suit is purely discretionary and can be 
exercised only on an application made for 
that purpose by one of the parties to the suit 
at or before the settlement of issues. 22 I. C. 811 
=92 P. R. 1913.68 I. C. 235 = 25 O. C. 63. 
(41 Mad. 1 15 ; 12 A. L. J. 75 Ref.; The exis- 
tence of the award is a complete bar to the suit 
until the award is set aside by a Court of compe- 
tent jurisdiction. 57 I. C. 894*3 U. B. R. 
(1920; 210. An award extinguishes all claims 
embraced in the submission and afterwards 
furnishes the only basis on which the nights of 
the parties can be determined, and constitutes a 
bar to any action on the original demand. 25 I. 
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in all cases where issues are settled at or before such settlement* apply to the Court to 
stay the suit : and the Court* if satisfied that there is no sufficient reason why the 
matter should not be referred in accordance with the agreement to refer to arbitration, 
and that the applicant was, at the time when the suit was instituted and still remains, 
ready and willing to do all things necessary to the proper conduct of the arbitration* 
may make an order staying the suit. 

19. [S. 524 ] The foregoing provisions, so far as they are consistent with any 
agreement filed under paragraph 17 , shall be applicable 
Provisions applicable to pro- t0 a jj p roceec ji n gs under the order of reference made by 
cee mgs un er paragrap 1 17. Court under that paragraph, and to the award and to 

the decree following thereon. 

Arbitration without the intervention of a Court. 


20 . [S. 525 ] (1) Where any matter has been referred to arbitration without the 

intervention of a Court, and an award has been made 
Filing award in matter re- t h ereon any person interested in the award may apply to 
ferred to arbitration without ^ ’ / . . . A . , • / Ll * 

intervention of Court. any Court having jurisdiction over the subject-matter of 

the award that the award be filed in Court. 


C. 220 = 7 Bur. L. T. 308. In case of an agree- 
ment to allow disputes to be tried by another 
tribunal the Court will take into consideration all 
those grounds as in a case of submission to 
arbitration. 15 S. L. R. 88. Where after a 
reference to arbitration one of the parties brings 
a suit against the other and the latter delibera- 
tely refrains from applying for stay of the suit he 
must be deemed to have waived his right to 
arbitration. 44 A. 292=20 A. L.J. 128 (47 Cal. 
752; 41 Mad. *15 not foil ). A party to an 

agreement to refer a dispute to arbitration is not 
•debarred from bringing an independent suit on 
title. 24 I. C. 490 = 12 A. L. J. 757. Para. 18 
does not apply if an order for stay of a suit is 
vacated owing to the refusal of one of the arbi- 
trators to act and the suit is proceeded with. 50 
I.C. 879=23 C.W.N. 293. Where in spite of an 
agreement to refer to arbitration the plaintiff 
filed the suit and one of the arbitrators refused 
to act. Held, thet the plaintiff is entitled to a 
removal of the stay. The suit was not barred 
by the agreement to refer to arbitration. 64 I.C. 
•289 = 23 Bom. L.R. 5 c 1. Agreement to refer to 
arbitration after institution of suit. If adjust- 
ment within the meaning of O. 23, R. 3 — Stay 
•of suit. 3< Bom. 687 = 16 Bom. L.R. 653. Where 
a contract between plaintiffs and defendants, 
providing for reference to arbitration in case of 
disputes arising out of the contract, is impeached 
by a suit by the plaintiffs on equitable grounds, 
arbitration proceedings which had commenced 
should be stayed pending the disposal of the suit. 
46 I.C. 173 = 22 C.W.N. 535. 

Para 19 . SCOPE. — This sectiop does not 
prohibit the setting aside of an award for mis- 
conduct although the agreement states that the 
award should be accepted as final. 6 M. 368 ; 
17 M. 498. Order filing or refusing to file award. 
Appeal lies. 60 I.C. 590. The provision of C. 
P, Code apply as far as possible, to the proceed- 
ings under Sch. II of the Code. 62 I. C. 927. A 
mere declaratory award is incomplete and should 
be remitted to arbitrators for completion. It can- 
not be executed. 6 S. L. R. 146 = IQ I. C. 374. 

Paras 20 and 21 SCOPE. — Paras. 20 and 21 
do not apply where the matters referred to arbit- 
ration are already the Hubjact-rtiatter of a suit be- 
Jtweea thd partfe? to the reference. 45 Bom, 245 = 


22 Bom. L. R. 1048. 

Para. 20. — Para. 20 was devised for the 
purpose of enabling any Court having juris- 
diction, where the subject matter of the award 
lies within more than one jurisdiction, to direct 
the award to be filed. 37 Bom. 442 = 15 Bom. L. 

R. 362. The powers of the Court in a proceed- 
ing under this rule are exhausted as soon as the 
Court decides either to file the award or refuses 
to file it 47 I C. 960 = 5 O. L J. 471. The pro- 
visions of this section are not superseded by 

S. 47 of the Dekhan Agriculturists’ Relief Acts. 8 
B. 20. The word “matter” is not wider than the 
expression “ matter in difference ” in para. 1 of 
the same schedule. 12 J.C. 639 = 5 S. L.R. 92. 

Award. — A document although headed an 
award and signed by the arbitrators, which 
merely recommends a solution of ihe questions 
referred, will not be treated as an award. 11 C. 
356. A settlement recorded by a person asked to 
act as mediator and, agreed cn by the parties, is 
not an award and if at all it is operative it is so 
only as a contract as between those who have 
signed it. 53 I. C. 283 (Mad.) ; 48 P.L.R. 1915 = 
28 I.C. 298. When an award has been lost, a 
court can take secondary evidence of its provi- 
sions and pass a decree. 15 M. 99. See also 
r Lah. 45=55 I.C 845. An award which is 
partly within and partly exceeds the terms of the 
submission to arbitration cannot be enforced. 3 
M. 68. An award may be delivered bit by bit 
where the agreement to refer provides for it. 4 C. 
L.R. 92. See 22 A. 224. A suit for a declara- 
tion that an award was fraudulently passed does 
not lie. 20 M. 89. If there was no matter in 
difference between the parties, there could be 
no reference and award. 30 C. 831 ; 16 C. 482 ; 
31 C. 203 ; 29 M. 44 ; 27 A. 526 ; 9 Bom. L. R. 
259 ; but see 9 Bom. L, R. at p. 888. A Court 
should refuse to file an award which refers to 
matters not referred to arbitration 29 M. 303. 
An order rejecting an application to file an award 
is not a decision that the award is bad in law. 43 
All. 108 = 18 A. L. J. 960 : 22 Boro. L. R. 1377 = 
45 Bom. 329. If a party to an arbitration pro- 
ceeding fails to take an objection to the absence 
of one out of several arbitrators, he will be 
deemed to have waived his right, to take objec- 
tion to the whole of the irregularity caused there- 
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( 3 ) The application shall be in writing and shall be numbered and registered 
as a suit between the applicant as plaintiff and the other parties as defendants. 

( 3 ) The Court shall direct notice to be given to the parties to the arbitration, 
other than the applicant, reQuiring them to show cause, within a time specified, why 
the award should not be filed. 

21. [S. 526.] ( 1 ) Where the Court is satisfied that the matter has been referred 

to arbitration and that an award has been made thereon, 
Filing and enforcement of anc j w here no ground such as is mentioned or referred to 
such award. in paragraph 14 or paragraph 15 is proved, the Court 


by and the award must be filed. 67 I. C. 866 — 
1922 Cal. 181 (1). A plaintiff who has 

not carried out what he was directed to perform 
under the award cannot sue to enforce that part 
of the award which is favourable to him. 22 C. 
W. N. 66 = 27 C. L. J. 486. Award on private 
reference— Institution of suit prior to commence- 
ment of proceedings by arbitrators— Jurisdiction 
of arbitrators— Legality of the, for contract of 
submission— Enquiry into— Suit to set aside the 
award — Maintainability. 3 Lah. 296=69 I. C. 
583. On a private reference to arbitration an 
award which is passed by the arbitrators and 
which does not partition agricultural land but 
only settles the shares of the parties can be 
validly filed in the Civil Court. 81 P. W. R. 
i9 i 8 = 45 I. C. 166. Award alleged invalid— 
Decree on original cause of action may be gran- 
ted 33 I.C. 494=68 P.W.R. 1916. Para. 20 does 
not limit the time for the issue of notice there- 
under. 21 I.C. 298 =310 P.L.R. 1913- ^ is not 

within the jurisdiction of a Small Cause Court 
to file an award which, though it directs payment 
of money within the limits of its pecuniary juris- 
diction, goes on to declare the dissolution . of 
marriage between the parties. The jurisdiction 
of the Court to file an award depends on the 
reliefs awarded. 5 1 I*C. 53~ 10 L.W. 57. A. 
Civil Court can accept the award passed on re- 
ference to arbitration by parties in a dispute as to 
the demarcation of boundaries under S. 4 1 * 

Land Revenue Act, 1901. 50 I.C. 193 = 6 O.L,J. 
84. The expression ‘'subject-matter of the 
award” means the whole matter dealt with and 
decreed by the award and not any particular por- 
tion. si I. C. S3 — 10 L- W - 57- A suit 
lies on an award even though it has not 
been filed in Court under Para 20 within 6 months 
as required by Art. 178 of the Limitation Act. 
2 L.W. 230 = 29 I C. 49 i 42 I-C. 116 = 4 O. L.J. 
487 ; 27 1C. 31 =7 Bur. L.T. 279. Where an 
award is not acted upon by parties, it does not 
bar a suit regarding the original rights of the 
parties. 29 Bom. L.R. 301=101 I.C. 398 = 
1927 Bom. 237. Arbitrators need not even 
give reasons for their decision and are not even 
bound to record anything of the proceedings. 
They may even ignore any position advanced by 
the parties, as an award is not a judiciai deci- 
sion^ I.C. 33 = 0912) M.W.N. 1076. (23 M.L. 
J 200 ; 38 Cal. 143 Ref.) Arbitrators are not 
bound to decide a point if the parties sjiow by 
their conduct that they did not want a formal de 
cision thereon. 17 I.C. 33 = 09**) M.W N. 1076. 
Arbitrators are bound to decide ail matters in dis- 
pute in their aw#rd and their failure to do so 

cannot be condoned because the Court does not 
■sustain a contention not dealt with by them. 17 

J. C. 339(1912) M. W. N. 1076. A person who 


is a stranger to the submission to reference and 
under no obligation to abide by the award could 
not avail himself of it and could not be said to 
be a person interested in the award. 69 I. C. 714 
= 26 O C. 1. A Court is competent to oass a 
decree on an award as modified by a lawful com- 
promise filed by the parties and that from a 
decree so passed no appeal lies except in so far 
as the decree is in excess of or not in accordance 
with the award so modified. 25 O. C. 213=68 I, 
C. 209 ; (31 C. 516 ; 45 B, 245 ; 37 B. 693 ; 2 
Lah. 1 14 ; 27 A. 526 ; 29 M. 303 ; 4 Pat. L. J. 
394 ; 30 P. R. 1914 ; 21 C. L. J. 248 Ref.) An 
award made in arbitration cannot be remitted to 
the arbitrators without the intervention of the 
Court. 7 Bur. L. T. 287 = 24 I. C. 132. A settle- 
ment made by arbitrators cannot be reopened in 
order to show errors in the account except on the 
ground of fraud. 38 M. L. J. 247 = 43 Mad. 429. 

Clause (8 ) — See 8 A. 340 (351) ; 6 B. 663 
(666) ; 28 B. 287 ; 16 A. 231. 

Stamp. — I n proceedings under S. 20, an un- 
stamped award may be admitted in evidence and 
filed in Court after paying the penalty under the 
Stamp Act. 66 P.R. 1913 =20 I.C. 491. (12 
Mad. 331 Dist.; 20 I.C. 491. Ref.). 

COURT-FEE. — This is the same as that for an 
application. 10 C. 11. 

LIMITATION. — Six months from date of 
award. The date of the award is the time when 
it is given to the parties. 9 C. 575. Applicant 
cannot claim the benefit of S. 6 of the Lim. Act. 

1 R. 256 = 76 I.C. 493 = 1923 R. 226. Under 
special circumstances, S. 5 and S. 14 of the Lim. 
Act if may be applied. 38 All. 85 = 31 I.C. 899 
= 13 A.L.J. 1 1 15- 

APPEAL. — The order refusing to file an award 
is a decree from which an appeal lies. 29 C. 167 
(P.C.); 27 M. 255 (F.B) ; 29 M. 303 ; But see 
31 C. 757 (F.B.) See also 11 C.W.N. 220. 

REVISION. — An order of refusal is subject to 
revision. 8 Bom. L.R. 570. 

WITHDRAWAL. — An application under this 
section can be withdrawn. 31 C. 516 ; 4 C.L.J. 
162 ; see also 18 C. 414 ; 28 A. 621 ; 29 B. 621 
(F.B.) ; 16 M.L.J. 474 ; 29 M. 303. 

Para 21 . — The Court can determine the 
genuineness or validity of the award filed. 
20 M. 89. A Court must, before enforcing award 
satisfy itself that it is enforceable in the same 
way as a decree is enforceable if it were a 
decree. 42 All. 525 = 18 A L J. 652. See also 
12 I. C, 639=5 S. L. R. 92. A direction in the 
award to the parties, to modify the decrees duly 
passed by Courts of law does not amount to an 
ousting of the jurisdiction of the Court. The award 
is an adjustment of decrees under O, 2j, R. 2, 48 
A. 475**4 A. L.f 480=95 L C. 416 = 1926 All. 
501. In the absence of a contuse ry provision, 
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shall order the award to be filed and shall proceed to pronounce judgment according to* 
the award; 

(2) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as the decree is in excess of or not in* 
accordance with the award. 


Exclusion of certain words 
in the Specific Relief Act, 
1877. 


22 . The last thirty seven words of section 21 of the 
Specific Relief Act, 1877, shall not apply to any agree- 
ment to refer to arbitration, or to any award, to which the 
provisions of this schedule apply. 


parties, agreeing to settle their differences by the 
judgment of a body made op of an uneven num- 
ber of persons are presumed to imply that they 
would accept the decision of the majority. 42 
Bom. 669 = 19 Bom. L.R. 618. When a defendant 
denies a reference to arbitration the jurisdiction 
of the Coutt is not taken away. 25 C. 757 (F.B.) 
17 A. 21 (F. B.) ; 20 M. 89. Generally a person 
who is not a party to or properly represented in 
any proceedings should not be bound by those 
proceedings. 26 C. W. N. 804=1922 Cal. 226. 
But proceedings before arbitrators are not intend- 
ed to be carried on according to the rules of 
procedure contained in the C. P. Code. It will 
suffice if there is a substantial representation of 
the different interests before the arbitrators. 
Ibid . If there has been a substantial represen- 
tation of the interests of the legal representatives 
by the other parties on the record and if the 
enquiry is full and fair, the aw r ard will be bind- 
ing and a decree could be passed thereon. 26 
C- W. N. 804 = 1922 Cal. 226. (31 All. 572 = 15 

C. L. J. 360 Dist.) A father in a joint Hindu 
family in his capacity as managing member, can 
refer to arbitration the partition of family property 
16 A. 231; 19 C. 334. The award of an arbitra- 
tor on a question of partition when all the mem- 
bers of the joint family are not parties to it is in- 
valid. 48 I. C. 053 = 1919 Pat. 14 1. It is compe- 
tent for the arbitrators to decide whether or not 
an alleged interpolation was in the contract as 
originally made. 59 I. C 439 = 24 C. W. N. 567. 
The arbitrators can construe the terms of a will 
with reference to the circumstances of the case. 
6 Pat. 556. A party relying on an award must 
prove that he has abided by its conditions. 41 

I. C. 245. Capacity to make a submission to an 
arbitrator is co extensive with capacity to cont- 
ract. 19 C. W. N. 948 = 21 C. L. J. 273. Asa 
submission only refers to the arbitrator, questions 
between the parties, the moment he touches the 
interest of strangers, he exceeds his authority 
and his award is void. (I bid.) Submission to an 
arbitration does not operate as a waiver of an ex- 
trinsic objection that the award is illegal because 
based on an illegal act or subject matter. 19 C. 
W.N. 948 = 21 C.L.J 273. Under para 21. a Court 
can direct a private award to be filed if the ground 
mentioned in paras. 14 and 15 are not established. 
If such grounds are established the Court must re 
fuse to file the award, 21 C.L.J. 248 = 19 I.C. 941. 
A Court has no power to direct the filing of an 
award which is open to attack in part. 15 C. L. 

J. 110,131. C. 118 = 16 C. W. N. 256. (6 
Bom. 663; 31 Mad. 68; 29 Ma<L 303; 27 All. 
5x6, Rel.) It is permissible td separate such 
portion of the award as goes beyond the powers 
<>f the arbitrator, and to mait^ain the remainder 
if good. 53 I. C. 99a. Award made after long 


delay and under suspicious circumstances Right 

of parties to call upon arbitrator to decide 
within time. 521.0.847 = 71 P. R. 1919. A 
private award which decides matters not refer- 
red to arbitration cannot be filed and no decree 
can be passed thereon though such matters are 
separable from the rest of the award. 30 P. R. 
1914=23 I. C. 422. Compromise during suit — 
Court’s duty to inquire if parties are bound by 
compromise set up by one of them. 63 P. L. R. 
1912 = 15 I. C. 478. An award by arbitrators may 
be either oral or in writing, and both are enqually 
binding on the parties. 451.0.813 = 34 M. L. 
J. 184. An award in sufficient to pass title to 
property. The Transfer of Property Act is not 
exhaustive of the modes of transfer. 45 I. C. 
8 i 3~34 M. L. J. 184. An award is not in the 
nature of a foreign judgment and a Court is 
therefore not entitled to go into the merits of the 
same. 29 I. C. 49 -2 L. W. 320. Where a per- 
son was a party to arbitration but was not a 
party to the decree which followed upon the 
award he coirid not enforce the decree. 52 I C. 
849=6 O. L. J. 322. 

Para, 21 (1). — The Court cannot refuse to file 
an award by imposing conditions beyond those 
mentioned in para. 21 (1). 33 I. C. 67 = 19 

M. L. T. 228: see also 4 Bom. 1 ; 33 Cal. 757 ; 13 
M. L. J. 275. 

APPEAL.— Order filing award — Appeal lies. 
60 I. C. 590. 

Para. 21 (2)— 18 A. L.J. 78 = 541. C. 44; 123 
P. R. 1912 = 101. C. 512 ; 10 I.C. 454 = 13 C.L.J. 
399. An order refusing to set aside an ex parte 
decree passed in accordance with an award is 
appealable. 38 All. 297 = 14 A. L. J. 332. A 
decree passed under Sch. 11, para. 21 (2) is a 
“decree” and the provisions of R. 13 of O. 9. 

, apply to it. 62 I. C. 927. 

REVISION. — A decree based on a private 
award filed in Court is not open to revision. 23 
I.C. 950 = 114 P. L. R. 1914149 I. C. 979 —31 
P.W.R. 1919. 7 P. W.R. 1911 =9 I.C. 38. 

Appeal to Privy council.— T he provisions 
of para. 2i(2)do not affect the right of applicant 
to go in appeal to the Privy Council. 15 I.C. 2 = 
15 O. C. 55. 

MISCELLANEOUS.— If a suit is filed before 
the award is made and the award is attacked as- 
invalid, if the objections fail, the suit must be 
dismissed, and the plaintiff cannot claim a decree 
on the basis of the award. 13 S. L. R. 75=53 
I. C. 337. (6 Bom. H.C.R. 231 Ref; n M.I.A. 

7, Foil.). 

Para. 22. — The scope of Sec. 21 of the Specific 
Relief Act is limited by paragraph 22, Sch. II,. 
C.P.C. 64 I. C. 204. See also 9 Bur. L.T. 98 = 
35 I.C. 710. 
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23. The forms set forth in the Appendix, with such variations as the circumstan- 
ces of each case require, shall be issued for the respective 
rms * purpose therein mentioned. 


APPENDIX. 

No. 1. 

Application for an Order of reference. 

( Title of sutt.) 

1 . This suit is instituted for {state nature of claim). 

2 . The matter in difference between the parties is {state matter of difference f) 

3. The applicants being all the parties interested have agreed that the matter in difference 
'between them shall be referred to arbitration. 

u. 4. The applicants therefore apply for an order of reference. 

A. B. 

C. D. 

Dated the day of 19 

NOTE. — If the parties are agreed as to the’ arbitrators, it should be so stated. 


No. 2. 

ORDER OF REFERENCE. 

( Title of Suit.) 

UPON reading the application presented on the 

day of *9 

it is ordered that the following matter in difference arising in this suit, namely : — 


be referred for determination to X and K, or in case of their not agreeing then to the determination 
of Z y who is hereby appointed to be umpire ; and such arbitrators are to make their award in writing 
on or before the day of 19 and in case of the said 

arbitrators not agreeing in an award the said umpire is to make his award in writing within 
months after the time during which it is within the power of the arbitrators to make 
an award shall have ceased. 

Liberty to apply. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 3. 

Order for Appointment of New Arbitrator. 

( Title of Suit.) 

WHEREAS by an order, dated the day of 19 

[state order of reference and death , refusal , etCyy of arbitrator ], it is by consent ordered that Z be 
appointed in the place of X (deceased, or as the case may be) to act as arbitrator with Y , the 
surviving, arbitrator, under the said order; and it is ordered that the award of the said arbitrators be 
made on or before the day of 19 . 

GIVEN under my hand and the seal of the Court, this day of 19 

Judges 


No. 4. 

Special Case. 

( Title of Suit.) 

In the matter of an arbitration between A.B. of 

C ' * , the following special case is stated for the opinion of the Court ; — 

[Here state the facts concisely in numbered paragraphs .] 

The questions of law for the opinion of the Court are : — 


First, whether . 


Secondly, whether. 
Dated the 


day of 


19 . 


X. 

V. 
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No. 5. 
Award 


C Title of Suit.) 

In the matter of an arbitration between A.B . of 
of : — 


and C.D. 


WHEREAS in pursuance of an order of reference made by the Court of 
and dated the day G f ig the following 

between A . B. and C. D. namely. 


matter in difference 


has been referred to us for determination ; 

Now we, having duly considered the matter referred to us, do hereby make our award as 
follows : — 

We award — 

(1) that. - — — — . 

(2) that * 

Dated the day of . 19 . 

X. 

Y. 


THE THIRD SCHEDULE. 


Execution of Decrees By Collectors. 


Powers of Collector. 


1. [S. 321] Where the execution of a decree has- 

been transferred to the Collector under section 68, he 
may — 


(а) proceed as the Court would proceed when the sale of immoveable pro* 
perty is postponed in order to enable the judgment-debtor to raise the amount of the 
decree ; or 

(б) raise the amount of the decree by letting in perpetuity, or for a term, on 
payment of a premium, or by mortgaging, the whole or any part of the property order* 
ed to be sold ; or 

(c) sell the property ordered to be sold or so much thereof as may be neces- 


Procedure of 
special cases. 


Collector in 


sary. 

2. [S. 322.] Where the execution of a decree, not being a decree ordering the 

sale of immoveable property iu pursuance of a contract 
specifically affecting the same, but being a decree for the 
payment of money in satisfaction of which the Court has 
ordered the sale of immoveable property has been so transferred, the Collector, if, 
after such inquiry as he thinks necessary, he has reason to believe that all the liabili- 
ties of the judgment-debtor can be discharged without a sale of the whole of his avail- 
able immoveable property, may proceed as hereinafter provided. 

3. [S.322-A] ( 1 ) In any such case as is referred 

to in paragraph 2 , the Collector shall publish a notice, 
allowing a period of sixty days from the date of its publi- 
cation for compliance and calling upon — 
every person holding a decree for the payment of money against the 


Notice to be given to decree- 
holders and to persons having 
claims on property. 


(a) 


judgment-debtor capable of execution by sale of his immoveable property and which 


Para. 1 . — When a decree is transferred to the 
Collector for execution he can send back the 
papery if he fails in effecting a sale of the pro- 
perty. 42 All. 152 = 24 C. W. N. 394 = 38 M. L. J. 
259 (P.C.). For good regions the Court which 
passed the decree can also send back the papers 
to the Collector without fresh application for 
execution. In this case the Court enforces what 


it has already ordered. Ibid . After a Civil Court 
passes a decree for joint possession of a revenue 
paying estate the Collector not only has to make 
allotment but to complete the partition by delivery 
of possession and he fails to exercise a jurisdic- 
tion vested in him by law if he refers the parties- 
to the Civil Court for this purpose. 56 t.C. 806. 
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such decree-holder desires to have so executed, and every holder of a decree for the 
payment of money in execution of which proceedings for the sale of such property are 
pending, to produce before the Collector a copy of the decree, and a certificate from 
the Court which passed or is executing the same, declaring the amount recoverable 
thereunder ; 

( b ) every person having any claim on the said property to submit to the 
Collector a statement of such claim, and to produce the documents (if any) by which 
it is evidenced. 

(2) Such notice shall be published by being affixed on a conspicuous part of 
the court-house of the Court which made the original order for sale, and in such other 
places (if any) as the Collector thinks fit ; and where the address of any such decree- 
holder or claimant is known, a copy of the notice shall be sent to him by post or 
otherwise. 


Amount of decrees for pay- 
ment of money to be ascer- 
tained, and immoveable pro- 
perty available for their satis- 
faction. 


[S. 322- B] ( 1 ) Upon the expiration of the said period, the Collector shall 
appoint a day for hearing any representations which the 
judgment-debtor and the decree-holders or claimants (if 
any) may desire to make, and for holding such inquiry as 
he may deem necessary for informing himself as to the 
nature and extent of such decrees and claims and of the 
judgment-debtor’s immoveable property, and may, from 
time to time, adjourn such hearing and inquiry. 

(2) Where there is no dispute as to the fact or extent of the liability of the 
judgment-debtor to any of the decrees or claims of which the Collector is informed, or 
as to the relative priorities of such decrees or claims, or as to the liability of any such 
property for the satisfaction of such decrees or claims, the Collector shall draw up a 
statement, specifying the amount to be recovered for the discharge of such decrees, 
the order in which such decrees and claims are to be satisfied, and the immoveable 
property available for that purpose. 


(3) Where any such dispute arises, the Collector shall refer the same, with a 
statement thereof and his own opinion thereon, to the Court which made the original 
order for sale, and shall, pending the reference, stay proceedings relating to the sub- 
ject thereof. The Court shall dispose of the dispute if the matter thereof is within 
its jurisdiction, or transmit the case to a competent Court for disposal, and the final 
decision shall be communicated to the Collector, who shall then draw up a statement 
as above provided in accordance with such decision. 


5. [S. 322-C.] The Collector may, instead of himself issuing the notices and 
„ 7L TV . _ holding the inquiry required by paragraphs 3 and 4, draw 

issue notices and ho^dTnquTy 3 ! U P a statement specifying the circumstances of the judg- 

ment-debtor and of his immoveable property so far as they 
are known to the Collector or appear in the records of his office, and forward such 
statement to the District Court ; and such Court shall thereupon issue the notices, 
hold the enquiry and draw up the statement required by paragraphs 3 and 4 and trans- 
mit such statement to the Collector. 


Effect of decision of Court 
as to dispute. 

appealable as a decree. 

Scheme for liquidation of 
decrees for payment of money. 


6. [S. 322-D.] The decision by the Court of any 
dispute arising under paragraph 4 or paragraph 5 shall,, 
as between the parties thereto, have the force of and be 

7. [S. 323.] ( 1 ) Where the amount to be recovered 
and the property available have been determined as pro- 
vided in paragraph 4 or paragraph 5, the Collector may, — 


(a) if it appears that the amount cannot be recovered without the sale of the 
whole of the property available, proceed to sell such property ; or, 


Para. 4.— -The Collector cannot adjudicate sion by which is disputed claim is settled under 
upon questions of title. — 11 A. 94 on this section, this section is cognizable as a miscellaneous 
See aiso 18 All. 315. An appeal from the deci- appeal. 4 M. 420. But see 7 A. 565. 
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(6) if it appears that the amount with interest (if any) in accordance with the 
decree, and, when not decreed, with interest (if any) at such rate as he thinks reason- 
able, may be recovered without such sale, raise such amount and interest (notwith- 
standing the original order for sale) — 

(i) by letting in perpetuity or for a term, on payment of a premium, the 
whole or any part of the said property ; or 

(ii) by mortgaging the whole or any part of such property ; or 

(iii) by selling part of such property ; or 

(iv) by letting on farm, or managing by himself or another, the whole or any 
part of such property for any term not exceeding twenty years from the date of the 
order of sale ; or 

(v) partly by one of such modes, and partly by another or others of such 

modes. 

(2) For the purpose of managing the whole or any part of such property the 
Collector may exercise all the powers of its owner. 

(3) For the purpose of improving the saleable value of the property available 
or any part thereof, or rendering it more suitable for letting or managing or for pre- 
serving the property from sale in satisfaction of an incumbrance, the Collector may 
discharge the claim of any incumbrancer which has become payable or compound the 
•claim of any incumbrancer whether it has become payable or not, and, for the purpose 
of providing funds to effect such discharge or composition, may mortgage, let or sell 
any portion of the property which he deems sufficient. If any dispute arises as to the 
amount due on any incumbrance with which the Collector proposes to deal under this 
clause, he may institute a suit in the proper Court, either in his own name or the name 
of the judgment-debtor, to have an account taken, or he may agree to refer such dis- 
pute to the decision of two arbitrators, one to be chosen by each party, or of an umpire 
to be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector shall be subject to such 
rules consistent with this Act as may, from time to time, be made in this behalf by the 
Local Government. 


8. [S. 324 ] Where, on the expiration of the letting or management under para- 

graph 7, the amount to be recovered has not been realized, 

the c J 0l l ect0r sha11 notify the fact . in writing t0 the judg - 

ment-debtor or his representative m interest, stating at 
the same time that, if the balance necessary to make up the said amount is not paid 
to the Collector within six weeks from the date of such notice, he will proceed to sell 
the whole or a sufficient part of the said property ; and, if on the expiration of the 
said six weeks the said balance is not so paid, the Collector shall sell such property 
or part accordingly. 

9. £S. 324- A.] (1) The Collector shall, from time to time, render to the Court 
which made the original order for sale an account of all 
moneys which come to his hands and of all charges in- 
curred by him in the exercise and performance of the 

powers and duties conferred and imposed on him under the provisions of this schedule, 
and shall hold the balance at the disposal of the Court. 


Collector to render accounts 
to Court. 


(2) Such charges shall include all debts and liabilities from time to time due to 
the Government in respect of the property or any part thereof, the rent (if any) from 
time to time due to a superior holder in respect of such property or part, and, if the 
Collector so directs, the expenses of any witnesses summoned by him. 

(3) The balance shall be applied by the Court — 


Para. 7(1) (b.)-under S. 7 (1) ( 6 ) the Col- 
lector has to take into account the whole decre- 
tal amount with interest. 37 Bom. 32*17 I. 
C. I42i« <4 Bom. L. R. 787. 

Para, 9-— The Collector holds any money 
which may be realised in execution, at the dis- 


posal of the Civil Court by which the decree was 
sent to him for execution. S. 73 applies to such 
proceeds. 16 A. 1. As to the right of revenue 
authorities to recover expenses of sale as in 
cases under the Land Revenue Code. Set 28 
Bom. L. R. 1 1 9 1 * 99 C. 28 9*1927 Bom. 17. 
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( а ) in providing for the maintenance of such members of the judgment - 
debtor's family (if any) as are Entitled to be maintained out of the income of the pro- 
perty, to such amount in the case of each member as the Court thinks fit ; and 

(б) where the Collector has proceeded under paragraph 1, in satisfaction of 
the original decree in execution of which the Court ordered the sale of immoveable 
property, or otherwise as the Court may under section 73 direct ; or 

(f) where the Collector has proceeded under paragraph 2 — 

(i) in keeping down the interest on incumbrances on the property ; 

(ii) where the judgment-debtor has no other sufficient means of subsistence, 
in providing for his subsistence to such amount as the Court thinks fit ; and 

’ (iii) in discharging rateably the claims of the original decree-holder and any 
other decree-holders who have complied with the said notice, and whose claims were 
included in the amount ordered to be recovered. 

(4) No other holder of a decree for the payment of money shall be entitled to 
be paid out of such property or balance until the decree-holders who have obtained 
such order have been satisfied, and the residue (if any) shall be paid to the judgment- 
debtor or such other person as the Court directs. 

10. [S. 325.] Where the Collector sells any property under this schedule, he 

r , , . , , shall put it up to public auction in one or more lots, as he 

Sales how to be conducted. . r - j 

thinks nt, and may — 

(а) fix a reasonable reserved price for each lot ; 

(б) adjourn the sale for a reasonable time whenever, for reasons to be recorded, 
he deems the adjournment necessary for the purpose of obtaining a fair price for the 
property; 

(c) buy in the property offered for sale, and re-sell the same by public auction 
or private contract, as he thinks fit. 

11. [S. 325-A.] (1) So long as the Collector can exercise or perform in respect 

of the judgment-debtor’s immoveable property, or any part 
thereof, any of the powers or duties conferred or imposed 
on him by paragraphs 1 to 10, the judgment-debtor or his 
representative in interest shall be incompetent to mortgage, 
charge, lease or alienate such property or part except with 

the written permission of the Collector, nor shall any Civil Court issue any process 
against such property or part in execution of a decree for the payment of money. 

' (2) During the same period no Civil Court shall issue any process of execution 
either against the judgment-debtor or his property in respect of any decree for the 
satisfaction whereof provision has been made by the Collector under paragraph 7. 


Restrictions as to alienation 
by judgment-debtor or his re- 
presentative, and prosecution 
of remedies by decree-holders. 


Para. 10 . — As to whether a sale of the Collec- 
tor is subject to the confirmation of the Civil 
Court, and whether the Collector can set aside a 
sale, see 11 B. at p. 484. 

Para. 11 .-— The Collector cannot return the 
decree as satisfied till the whole amount includ- 
ing interest up to date of satisfaction has been 
paid. 37 Bom. 32 = 14 Bom. L. R. 787. The 
word “ incompetent” is to be read in the exact 
and plain sense that the word implies. 46 Cal. 
183 = 45 I- A. 219 = 35 M. L. J. 733 = 48 I. C. 312 
(P. C.) [36 Bom. 510, DUappr. 13 N. L. R. 130 
(F. B.), Appr.] The object of Para. 11 is to pro- 
tect the debtor as far as possible from the risk of 
losing his property wholly or for all time, and 
mere attachment before judgment cannot defeat 
that object. 68 X. C. 188 *= 1922 Nag. 238 ; 46 
Cal. 183^45 I. A. 219=35 M *L. J. 733 = 48 1. 
C. 312 (P.C.). An order transferring decree for 
exedition to Collector takes effect the moment it 
is passed ; a transfer made between the passing 
of the order arid the date of itt reaching the Col- 
lector, is void. 92 I. C. 44 = 1926 Nag. 246. The 

77 


incompetency created by this section does not 
extend to tbe lessee from the Collector. 53 I. C. 
776. [14 N. L. R. 181 (P. C.) Ref.] A party 
seeking to avoid transfer under para, u, must 
show that on the date of transfer the Collector 
was exercising powers under the Code and the 
decree was still unsatisfied. 17 I. C. 887 = 0 N. 
L. R. 182 ; 66 I. C. 642 =8 O. L. J. 358. While 
a decree is under execution by the Collector it is 
illegal for a Civil Court to issue process against 
the property. 66 I. C. 642 =8 O. L. J. 358. An 
order by a Court executing a money decree 
against the judgment-debtor directing the Collec- 
tor to pay surplus sale proceeds if any to the 
money decree-holder and not to judgment-debtor, 
does not amount to issuing a process and is hot 
illegal. 102 I. C. 94 “A. I. R. 1027 Oudh ai6. 
The permission of the Collector for a mortgage 
by the judgment-debtor need net take the form 
of a certificate under O. 2r, R. 83, C. P. Code. 
It is enough if the Collector knows of the mort- 
gage and gives sanction to it in writing. Jbtd . 
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(3) The same period shall be excluded in calculating the period of limitation 
applicable to the execution of any decree affected by the provisions of this paragraph 
in respect of any remedy of which the decree-holder has been temporarily deprived. 

12. [S. 325-B ] Where the property of which the sale has been ordered is 

. . situate in more districts than one, the powers and duties 

inseveral°districts. pr ° perty 1S conferred and imposed on the Collector by paragraphs! 

to 10 shall be exercised and performed by such ope of the 
Collectors of the said district as the Local Government may by general rule or special 
order direct. 

13. [S.325-C.] In exercising the powers conferred on him by paragraphs 1 to 

10 the Collector shall have the powers of Civil Court to 

peUuendaLeandproducti^; com P el the attendance of parties and witnesses and the 

production of documents. 


THE FOURTH SCHEDULE. 

( See section 155.) 
ENACTMENTS AMENDED. 


I 

2 

! 

1 

Year, j 

| No. 

Short title. j 

Amendment. 

1870 

VII 

1 

The Court-fees Act, 1870. 

In article 1 of Schedule I, after the word 
“ plaint ” the words “ written statement 
pleading a set-off or counter-claim ” and 
after the word “ Act ” the words “or of 
cioss-objection ” shall be inserted. 

From article 11 of Schedule II the words 
“ from an order rejecting a plaint or” 
shall be omitted. 

For the entry in the first column of 
Schedule II relating to article 19 the 
following entry shall be substituted, 
namely : — 

“ Agreement in writing stating a question 
for the opinion of the Court under the 
Code of Civil Procedure, 1908.’' 


THE FIFTH SCHEDULE. 

(See section 156.) 

Enactments repealed. 

[Repealed by Sch. II of Act XVII of 1914]. 

THE INDIAN COINAGE ACT (III OF 1906). 

PREFATORY NOTE. — The currency of British India is regulated by two modern Acts which 
supersede all prior legislation on the subject. The first, The Indian Paper Currency Act, 1905 (III 


Pars. 11 (3). — The words 44 period of limita- 
tion ” in Para, n (3) apply to the restrictions 
placed upon the right of a decree-holder to take 
oat execution of his decree both by the Lim. Act 
and S. 48, C. P. Code. 17 A. L. J. 1140*42 All. 
rxB. 

The Collector’s powers under para. 11 do not 
come to an end as soon as the property is sold by 
auction and fetches more than the decretal 
amount. They exist, at least till the confirma- 


tion of the sale. 60 I. C. 310*16 N. L. R. 194, 
If an objection has been raised as to a sale 
by a Collector his powers to confirm the sale are 
suspended and he must refer the objection to 
the Civil Court. 45 Bom. 812 *61 I. C. 287 = 23 
Bom. L. R. 254. A purchaser’s suit to establish 
his title to the property sold, is not barred by* 
S. 47 of the Code. 45 Bom. 813 = 23 BomrL. R. 
254. On this rule see also 64 L G. 855 ; 4s I. C. 
240. 






THE INDIAN COINAGE ACT (ill OF 1906). 6 ft 

of 1905) deals with the issue, legal tender, and payment of currency notes. The second, the India. 
Coinage Act, 1906 (III of 1906) provides for the coining of silver (rupees) nickel (one anna pieces) 
and bronze (pice). The standard coin of India is the silver Government rupee. Other forms of rupee, 
such as the Portuguese rupee and Hyderabad or sicca rupees are, however, in circulation. Gold coin 
of London Mint or the branch Mints which has not been decried is legal tender at a fixed sum of 
rupees for one sovereign. Provision is made as to the amount of Indian coin which is legal tender. 
Provision is also made for the currency of certain coin made under former Acts, and the Indian 
Government is authorized to mint other coin for issue by the Government of territories beyond British 
India. (SV23.) 

The coinage of Ceylon (1892) Mauritius (1876) and East Africa and Uganda (1905) is based 
on the silver rupee as a standard ; but in these possessions and protectorates the subsidiary pieces are 
the rupee-cents, and not annas and pies as in India. 

In Hong-kong the standard coin is the Mexican silver dollar (1895) but British dollars and 
Hong-kong dollars are treated as equivalent to the Mexican dollar. 

In the Straits Settlements (1903) and Labuan (1905) the standard coin is the Straits Settle- 
ments dollar. 

In British South Africa the standard is British sterling money. 

The Currency of the Dominion of Canada is regulated by legislation of the Dominion Parlia- 
ment. (Ency. of Laws of England, 2nd Ed., Vol. Ill, Title “ coins ” p. 142.) 

The following from the Statements of Objects and Reasons may also be noted {see Fort St. 
Geo. Gaz., Part III, p. 129) : — 

The object of this Bill is to consolidate the Acts relating to the coinage. The iaw, as origin- 
ally formulated in the Indian Coinage Act 1870 (XXIII of 1870) has been materially modified by two 
Acts narpely the Indian Coinage and Paper Currency Act, 1893 (VIII of 1893) which abolished obli- 
gatory free coinage, and the Indian Coinage and Paper Currency Act, 1899 (XXII of 1899) which 
made gold coins a legal tender. The present Bill proposes to repeal both these Acts as well as the 
main Act of 1870, to reproduce their provisions, so far as they are still required, in a consolidated 
form, and to provide for the introduction of a nickel one-anna and of a bronze coinage.” 

S. 24 rep. in pt., and Sch. rep. Act 10 of 1914 Am. Act IV of 1918, Act XXI of 1910. Act 

XXXVI of 1920, and Act X of 1924. 

Declared in force — 

in the Angul District, Reg. 3 of 1913, s. 3. 

in Arakan Hill District, Reg. 1 of 1906, s. 2. 


THE INDIAN COINAGE ACT (III OF 1906).i 

CONTENTS. 


Preliminary. 

Sections. 

1. Short title and extent. 

2. Definitions. 

3. Powder to establish and abolish Mints. 

Silver coinage. 

4. Silver coins. 

5. Standard weight and fineness. 

NICKEL COINAGE. 

6. Nickel coins. 

7. Standard weight. 

Bronze Coinage. 

8. Bronze coins. 

9. Standard weight and composition. 
Dimensions and designs of Coins. 

10. Power to direct coining, and to prescribe 
dimensions and designs. 

Legal Tender. 
ti. Gold coin a legal tender. 

12. Silver coin when a legal tender. 

13. Nickel coin when a legal tender. 

14. Bronze coin when a legal tender. 


Sections. 

15. Coin made under former Acts. 
Diminished, Defaced and Counterfeit 

Silver coin. 

16. Power to certain persons to cut diminish- 
ed or defaced silver coins. 

17. Procedure in regard to coin cut under 
section 16 (a). 

18. Procedure in regard to coin cut under 
section 16 (b) 

19. Procedure in regard to coin which is 
liable to be cut under both clause (a) and clause 
(b) of section 16. 

20. Power to certain persons to cut counterfeit 
silver coin and procedure in regard to coin so 
cut. 

Supplemental provisions. 

21. Power to make rules. 

22. Bar of suits. 

23. Saving of making of other coins at Mints. 

24. Repeals. 

THE SCHEDULE.— ACTS REPEALED. 


[2nd March 190 6 r. 

An Act to consolidate and amend the law relating to Coinage and the Mint. 
WHEREAS it is expedient to consolidate and air.end the law relating to Coinage 
and the Mint ; It is hereby enacted as follows ; 


1 For Statement of Objects and Reasons, see of Select Committee, see 1906, Pt. V, p. 9 ; 
Gazette of India, 1905, Pt. V, p. 32 ; for Report and for Proceedings in Council, see Hid , 1905, 
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PRELIMINARY. 

_• 1 . (i) This Act may be called THE INDIAN COIN- 

Short title and extent. AGE ACT, 1 906 ; and 

(a) It extends to the whole of British India inclusive of British Baluchistan, the 
Santhal Parganas and the Pargana Spiti. 

2. In this Act, unless there is anything repugnant 
Definitlons * in the subject or context, ~ 

(a) “ deface/’ with its grammatical variations and cognate expressions, includes 

clipping, filing, stamping, or such other alteration of the surface or 
shape of a coin as is readily distinguishable from the effects of reason- 
able wear ; 

( b ) “the Mint ” includes the Mints now existing and any which may hereafter 

be established ; 

(c) “ prescribed ” includes prescribed by a rule made under this Act ; 

(d) “ remedy ” means variation from the standard weight and fineness ; and 

(e) “ standard weight ” means the weight prescribed for any coin. 

Power to establish and 3. The Governor-General in Council may, by notifi- 

abolish mints. cation in the Gazette of India — 

{a) establish a Mint at any place at which a Mint does not for the time being 
exist ; and 

( b ) abolish any Mint, whether now existing or hereafter established. 

Silver Coinage. 

4 . The following silver coins only shall be coined at 
Silver coins. the Mint for issue under the authority of the Governor- 

General in Council, namely : — 

(it) a rupee to be called the Government rupee ; 

(6) a half-rupee [ * * * ] 

(c) a quarter-rupee [ * * ] 

W) [ * * * * ] 

5. (i) The standard weight of the Government rupee shall be one hundred and 

eighty grains Troy and its standard fineness shall be as 
follows, namely ; eleven-twelfths, or one hundred and 
sixty-five grains of fine silver, and one-twelfth, or fifteen 
grains of alloy. 

( 2 ) The other silver coins shall be of proportionate weight and of the same 
fineness : 

Provided that, in the making of silver coins, a remedy shall be allowed of an 
amount not exceeding the following namely ; — 


Standard weight and fine- 
ness. 



Remedy in weight. 

Remedy in fineness. 

Rupee . ) 

Five-thousandths 

Two-thousandths. 

Half-rupee . . ) 



Quarter- rupee 

Seven-thousandths 

> Three-thousandths. 

[ • * ] . 

[ . . ] 

J 


Pt. VI, p. 142, iiid J906, Pt. VI, p. 28. The 
Act has been declared in force in the Angul dis- 
trict by notification under S. 5 Of the Angnl Dis- 
trict Regulation (I of 1894). Ben. Code, tee 
Calcutta Gazette, 1907, Pt. I, p. 2077. 

See. 4 (b) and (c).— The, words “or eight-anna 
piece * In cl. (d), and the words “ or four-anna 
piece’* and in cl. (e) were omitted by Act XXI of 


1919, S. 2. 

Sec. 4 (d). — The words “an eighth of a rupee 
or two-anna piece ” in cl. (d) were omitted by 
Act IV of 1918 

Sec. 6 Proviso. — The words “eighth of a fhpee ’* 
in col. (1) “ Ten thousandths ” in col. (2} were 
omitted by Act IV of 1918. 
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Nickel coin. 


Standard 
positions. 


Nickel Coinage. 

The following nickel coin only shall be coined at the Mint for issue under the 
authority of the Governor-General in Council namely : 
[an eight-anna, a four-anna, a two-anna and a one-anna 
piece.] 

7 . The standard weight of the [eight-anna, four-anna, two-anna, and one-anna 

r pieces shall be one hundred and twenty, one hundred and 

Standard weight. five, n j ne ty and sixty grains troy, respectively.] 

Provided that, in the making of nickel coin, a remedy shall be allowed of an 
amount not exceeding one-fortieth in weight. 

Bronze Coinage. 

8 . The following bronze coins only shall be coined at the Mint for issue under 

the authority of the Governor-General in Council, 

Bronze coins. namely 

(а) a pice, or quarter-anna ; 

(б) a half-pice, or one-eighth of an anna ; and 

(c) a pie, being one-third of a pice, or one-twelfth of an anna. 

9 . (1) The standard weight of the pice shall be 

weight and com se venty-five grains Troy and the other bronze coins shall 
be of proportionate weight. 

(2) Bronze coins shall be coined from a mixed metal consisting of copper, tin 
and zinc. 

Provided that, in the making of bronze coins, a remedy shall be allowed of an 
amount not exceeding one-fortieth in weight. 

DIMENSIONS AND DESIGNS OF COINS. 

Power to direct coming, and 10 . (i) The Governor-General in Council may, by, 

to prescribe dimensions and n \ ^ .. , T j- 

desi g ns notification 1 in the Gazette of India, — 

(a) direct the coining and issuing of all coins referred to in sections 4, 6 and 

8, and 

( b ) determine the dimensions of, and designs for, such coins. 

(2) Until the Governor-General in Council otherwise determines by notification 
under sub-section (1), the dimensions and designs of the silver coins coined under 
this Act shall be those prescribed for the like silver coins under the Indian Coinage 
Act, 1870, 2 at the time of the commencement of this Act. 

Legal Tender. 

3 [“ 11 . Gold coins, whether coined at His Majesty’s Royal Mint or at any Mint 
established in pursuance of a proclamation of His Majesty 

Demonetizasion of sovereign as a branch of His Majesty’s Royal Mint, shall not be 
an a -sovereign. legal tender in British India in payment or on account, but 

such coins shall be received at any Government currency office and, at any time after 
the 30th day of September, 1927, at any Government Treasury other than a Sub- 
Treasury, at the bullion value of such coins calculated at the rate of 8*47512 grains 
troy of fine gold per rupee.”] 

Silver coin when a legal 12 . (1) The rupee and half-rupee shall be a legal 

tender. tender in payment or on account : 

Provided that the coin — 

(a) has not lost in weight so as to be more than two per cent, below standard 
weight, and 

( b ) has not been defaced. 


Sees. 6 and 7 — The words in square brackets 
these two sections were amended by Acts IV of 
1918 and XXI of 1919, respectively. 

8eo. 10 U)‘ — 1 For notification relating to the 
coinage of bronze coin — see Gen. R, & O, Gazette 
of India, 1906, Pt. I, p* 49* * for notification for 


the coining and issue of the nickel one-anna 
piece see ibid. 1007, Pt. I, p. £32. 

Sec. 10 ( 2 ).— 2 Repealed by this Act. 

8 Sec. 11 was substituted by X of 1927. See 
28 Bom. L.R. 515 =*95 LC. 552=A.I.R. 1926 
Bom. 516. 
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(2) The quarter-rupee [* * * *)l shall be a legal tender in payment or on 

account for any sum not exceeding one rupee : 

Provided that the coin — 

(a) has not lost in weight so as to be more than such percentage below stan- 
dard weight as may be prescribed as the limit of reasonable wear, and 

(b) has not been defaced. 

[13. The eight-anna, four-anna, two-anna, and one-anna nickel coins Specified 
in section 6 shall be a legal tender in payment or on 
account for any sum not exceeding one rupee at the rate 
of two, four, eight and sixteen for a rupee respectively.] 

14. The bronze coins specified in section 8 shall be 
a legal tender in payment or on account for any sum 
not exceeding one rupee at the following rates, respec- 
tively, namely : — 

(а) the pice at the rate of sixty-four for a rupee, or four for an anna ; 

(б) the half-pice at the rate of one hundred and twenty-eight for a rupee, or 
eight for an anna ; and 

(c) the pie at the rate of one hundred and ninety-two for a rupee, or twelve for 
an anna. 


Nickel coin when a legal 
tender. 


Bronze coin when a legal 
tender. 


Coin made under former 
Acts. 

Act, 1870, 4 and 


15. (1) (a) All silver coin of the weight and 
standard specified in Acts No. XVII of 1835,2 No. XXI 
of 1838, 3 No. XIII of 1862 2 and the Indian Coinage 


(6) all copper coin of the weight specified in Acts No. XXI of 1835,2^0. 
XXII of 1844, 8 No. XIII of 1862, 2 and the Indian Coinage Act, 1870, 4 


which may have been issued since the passing of those Acts respectively, and 
declared by those Acts respectively to be a legal tender, shall, [subject only to the 
provisions of section 15-A and] 6 in the case of silver coin to the provisos contained in 
section 12 of this Act in so far as such provisos apply to like coins under this Act, 
continue to be a legal tender for the amounts for which the like silver and bronze 
coins are a legal tender under this Act respectively. 

(2) All double pice copper coins which may have been issued under the Acts 
specified in sub-section (1), clause (b), shall continue to be a legal tender in payment 
or on account for any sum not exceeding one rupee at the rate of thirty-two for a 
rupee or two for an anna. 


3 [“ 15-A. Notwithstanding anything contained in section 12, section 13, section 

Power to call in coin. 14 or sect * on the Governor-General in Council may, by 

notification in the Gazette of India call in, with effect from 
such date as may be specified in the notification, any coin, of whatever date or deno- 
mination, referred to in any of those sections, other than the rupee and half-rupee 
referred to in sub-section (1) of section 12, and on and from the date so specified 
such coin shall cease to be a legal tender save at a Government currency office : 


Provided that such coin shall continue to be a legal tender also at Government 
treasuries until the expiry of such further period, not being less than tweleve months, 
as the Governor-General in Council may fix by the notification.”] 


Sec. 12 (2). — 1 The words “ and eighth of a 
rupee ** were omitted by Act IV of 1918. 

See. 13 was substituted and amended by Acts 
IV of 1918 and XXI of 1919. 

Sec. 15 (1).— 2 Repealed by the Indian Coinage 
Act, 1870. 

8 Repealed by Act XIII of 1862. 


4 Repealed by this Act. 

Sec. 15 (I) (b). — 6 The words “subject only... 
S. 15-A and *' were substituted for the words, 
“ notwithstanding anything contained in this Act 
or in any Act hereby repealed but subject ** by 
Act X of 1924. 

6 Sec. 15-A was inserted by Act X of 1924 . 
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S. 20] 


16 . 


Diminished, Defaced and Counterfeit [ * * ] i Coins. 

Where any silver coin which has been coined and issued under the authority 


of the Governor-General in Council is tendered to any 
cuf diminish etTor” defacecTsil- P er ?° n authorized 2 by the Governor-General in Council or 
ver coins. by the Local Government to act under this section, and 

such person has reason to believe that the coin — 

(а) has been diminished in weight so as to be more than such percentage 
below standard weight as may be prescribed as the limit of reasonable wear, or 

(б) has been defaced, 

he shall, by himself or another, cut or break the coin. 

17 . A person cutting or breaking coin under the 

cufu'nder'secUon'ffi'ei) 0 P^isions of clause (a) of section 16 shall observe the 

following procedure, namely ; — 

(а) if the coin has been diminished in weight so as to be more than such per- 
centage below standard weight as may be prescribed as the limits of reasonable wear, 
but not more than such further percentage as may be prescribed in this behalf, he 
shall either return the pieces to the person tendering the coin, or, if such person so 
requests, shall receive and pay for the coin at such rates as may be prescribed in this 
behalf ; and 

(б) if the coin has been diminished in weight so as to be more than such 
further percentage below standard weight so prescribed as aforesaid, he shall return 
the pieces to the person tendering the coin, who shall bear the loss caused by such 
cutting or breaking. 

18 . A person cutting or breaking coin under the 

ca[ >r u 0 n C de^eVtLnl6l.) t0 C0 ' n f r ‘> vis ! ons of clause (ft) of section ,6 shall observe the 

following procedure, namely : — 

( a ) if such person has reason to believe that the coin has been fraudulently 
defaced, he shall return the pieces to the person tendering the coin, who shall bear the 
loss caused by such cutting or breaking ; 

( b ) if such person has not reason to believe that the coin has been fraudulently 
defaced, he shall receive and pay for the coin at its nominal value. 

Explanation . — For the purposes of this section a coin which there is reason to 
believe has been defaced by sweating shall be deemed to have been fraudulently 
defaced. 

Procedure in regard to.com 19 , if a co in is liable to be cut or broken under the 

..hich is liable to be cut under 
both clause (a) and clause (b) 
of section 16. 


which is liable to be cut under prov j s j ons 0 f b 0 th clause (a) and clause (6) of section 16, 


the person cutting or breaking the coin shall deal with it, — 


( a ) if he has reason to believe that the coin has been fraudulently defaced, 
under clause ( a ) of section 18, and 

( b ) in other cases, under section 17. 

20 . Where any silver [or nickel 8 coin purporting to be coined or issued under 
the authority of the Governor-General in Council is ten- 
power to certain persons to dered to any person authorized by the Governor-General 
cut counterfeit silver com and j n c ounc ji or by the Local Government to act under this 
proce ure in regar o coin so sect j onj anc j suc h person has reason to believe that the 

coin is counterfeit, he shall by himself or another cut or 
break the coin, and may at his discretion either return the pieces to the tenderer, who 
shall bear the loss caused by such cutting or breaking, or receive and pay for the coin 
according to the value of the silver bullion contained in it. 


1 The word “ Silver” was omitted in the head- 204, and ibid. 1909, Pt. I, p. 34. 
ingior section 16 by Act XXI of 1919. Sec. 20.“ 8 The words “ or nickel” were added 

Sec. 18. — 2 For persons so authorized, see Genl. by Act XXI of 1919. 

R. and O. and Gazette of India, 1907, Pt. I, p. 
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Power to make rules. 


Supplemental Provisions. 

21. (i) The Governor-General in Council may make 

rules to carry out the purposes and objects of this Act. 

(2) In particular and without prejudice to the generality of the foregoing powers, 
Such rules may— 

(a) reduce the amount of remedy allowed by section 5, 7 and 9 in the case 
of any coin ; 

(b) provide for the guidance of persons authorized to cut or break coin under 
sections 16 and 20 ; 

(c) determine the percentage of diminution in weight below standard weight 
not being less in any case than two per cent, which shall be the limit of reasonable 
wear ; 

( d ) prescribe the further percentage referred to in clause ( a ) of section 17, 
and the rates at which payments shall be made in the case of coins falling under the 
same* clause. 1 

(3) Every such rule shall be published in the Gazette of India, and on such 
publication shall have effect as if enacted in this Act. 

22 . No suit or other proceeding shall lie against any person in respect of any- 

thing in good faith done, or intended to be done, under or 
Bar of suits. j n pursuance of the provisions of this Act. 

23. Nothing in this Act shall be deemed to prohibit or restrict the making at the 
Mint of coins intended for issue as money by the 
Government of any territories beyond the limits of British 
India. 

24. [ * * * / * ] 

[* * *] copper coins of such descriptions as at the time of the commence- 

ment of this Act may be coined at the Mint for issue 
Repeals, under the authority of the Governor-General in Council 

may [* * *] continue to be so coined until such time 2 as the Governor-General in 
Council may by notification in the Gazette of India otherwise direct, and all copper 
coins so coined shall be a legal tender in payment or on account for the amounts for 
which bronze coins of corresponding nominal value are a legal tender under this Act. 

THE SCHEDULE. 

[. Repealed by Act X of 1914, Sch. II. 


Saving of making of other 
coins at Minis. 


THE COLONIAL COURTS OF ADMIRALTY (INDIA) ACT (XIV OF 1891)3 

S. s and Sch. Rep. Act 10 of 1914. 

Am. (in Lower Burma), Act 6 of 1900, S. 47. 

[14 th May , 1891.] 

An Act to declare certain Courts in British India to be Colonial Courts 

of Admiralty. 

WHEREAS it is provided by the Colonial Courts of Admiralty Act, 1890 4 that 
the Legislature of a British possession may by any colonial law declare any Court of 
unlimited civil jurisdiction in that possession to be a Colonial Court of Admiralty ; 

And whereas it is expedient, in pursuance of that provision, to declare certain 
Courts in British India to be Colonial Courts of Admiralty ; 

It is hereby enacted as follows : — 


Sec. 21 . — 1 The word at the end of Cl. (<f) and 
Cl. (e) were omitted by Act IV of *927. 

See. 24. — The words “ The Acts mentioned in 
the Schedule are hereby repealed to the extent 
specified in the last column thereof”, in the 
beginning of the section, the words “Provided 
that ** following next afterwards, and the words 
41 notwithstanding the repeal of the said Acts ” 


in the middle of the section were repealed by Act 
X of 1914, Sch. II. 

2 See Gazette of Iddia, 1908, Pt I, p. 491. 

8 For Statement of Objects and Reasons, *ee 
Gazette of India, 1892, Pt. V, p. 140 ; for Pro- 
ceedings in Council, see ibid * 1891, Pt. VI, p. fi6 
4 See Gazette of India, 1890, Pt. I, p. 654. 
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Title and commencement. 


1 . (1) This Act may be called THE COLONIAL 

Courts of Admiraltv (India) act, 1891 ; and 


(a) It shall come into effect— 

(a) if Her Majesty's pleasure thereon has been signified, by notification in 
the Gazette of India, on or before the first day of July, r89i, then on that day, 1 or 

(h) if Her Majesty's pleasure thereon has not been so signified on or before 
that day, then on the day on which Her Majesty's pleasure shall be signified by such 
a notification as aforesaid. 


Appointment of Colonial 
Courts of Admiralty. 


2 . The following Courts of unlimited civil jurisdic- 
tion are hereby declared to be Colonial Courts of Admi- 
ralty, namely : — 


(1) the High Court of Judicature at Fort William in Bengal, 

(2) the High Court of Judicature at Madras, 

(3) the High Court of Judicature at Bombay, 

(4) [the Chief Court of Lower Burma] 2 * * * 
[(4-a) the Chief Court of Sind, and! 8 

(5) the Court of the Resident at Aden. 

[ * * * ]4 


Construction of Indian Acts 
referring to Admiralty and 
Vice-Admiralty Courts. 


3. The expressions “ Court having Admiralty jurisdiction " and “ Admiralty 
Court " and the expression “ Admiralty or Vice- Admiralty 
cause," and other expressions referring to Admiralty or 
Vice-Admiralty Courts or causes, shall, wherever any such 
expression occurs in any enactment of the Governor- 
General in Council, or of a Governor in Council or Lieutenant-Governor in Council, be 
deemed to include a Colonial Court of Admiralty and a Colonial Court of Admiralty 
cause, and to refer to a Colonial Court of Admiralty or a Colonial Court of Admiralty 
cause, respectively. 


4. Court-fees in suits instituted in the Colonial Court of Admiralty at 
Court-fees in suits in the Rangoon, Aden or Karachi shall, unless the jurisdiction of 

Colonial Courts of Admiralty the Court is to be exercised in any matter relating to the 
at Rangoon, Aden and slave-trade, be leviable in accordance with the provisions 
arailu * of Chapter III of the Court-fees Act, 1870. 

5 . [ Repealed by Act X of 1914, Sc/?. 77.1 


THE SCHEDULE. 

[Rep. by Act X of 1914, Sch. 77 .] 


THE INDIAN AND COLONIAL DIVORCE JURISDICTION ACT, 1926. 

16 & 17 Geo. 5, Ch. 40. 

[ 2 jth January , 1927 

An act to confer on Courts in India and other parts of His Majesty's Dominions 
jurisdiction in certain cases with respect to the dissolution of marriages, the parties 
^hereto are domiciled in England or Scotland, and to validate certain decrees granted 
for the dissolution of the marriage of persons so domiciled. (15th December, 1926.) 

Be it enacted by the King's most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons in this present Parlia- 
ment assembled, and by the authority of the same, as follows : — 


1 For notification publishing Her Majesty’s 

assent to this Act, see Gazette of India, 1891, 

Pt. I, p. 371 - 

Sec. % ( 4 ). — 2 The words “ The Chief Court of 

Lower Burma” were substituted for the words 


“ the Court of the Recorder of Rangoon" by 
Act VI of 1900, S. 47. 

8 Cl. ( 4-a) inserted by Act XXXIV of 1926. 

4 The word 44 and " at the end of Cl. (5) 
and Cl. (6) omitted by Act XXXIV of 1926. 
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1 (i) Subject to the provisions of this Act, a High Coujt in India to which part 
IX, of the Government of India Act applies shall have 
Divorce jurisdiction of High jurisdiction to make a decree for the dissolution of a 

are* do mi tiled * i n™ tog I and ' * or “triage, and as incidental thereto to make an order as 
Scotland. t0 damages, alimony or maintenance, custody of children, 

and costs, where the parties to the marriage are British 
subjects domiciled in England or Scotland, in any case where a court in India would 
have such jurisdiction if the parties to the marriage were domiciled in India : 

Provided that — 

(a) The grounds on which a decree for the dissolution of' such a marriage may 
be granted by any such court shall be those on which such a decree might be granted 
by the High Court in England according to the law for the time being in force in 
England ; and 

(h) any such court in exercising such jurisdiction shall act and give relief on 
principles and rules as nearly as may be conformable to those on which the High Court 
in England for the time being acts and gives relief ; and 

(c) no such court shall grant any relief under this Act except in case where the 
petitioner resides in India at the time of presenting the petition and the place where 
the parties to the marriage last resided together was in India, or make any decree of 
dissolution of marriage except where either the marriage was solemnized in India or 
the adultery or crime complained of was committed in India ; and 

( d ) any such court may refuse to entertain a petition in such a case if the 
petitioner is unable to show that by reason of official duly, poverty or any other suffi- 
cient cause he or she is prevented from taking proceedings in the Court of the country 
in which he or she is domiciled and the Court shall so refuse if it is not satisfied that 
in the interests of justice it is desirable that the suit should be determined in India. 

(2) Any such order for alimony or maintenance or for custody of children shall 
have effect in India on making thereof, but save as aforesaid no such decree or order 
shall have any force or effect either in India or elsewhere unless and until registered in 
manner hereinafter provided. 

(3) On production of a certificate purporting to be signed by the proper officer 
of the High Court in India by which the decree or order is made, the decree or order 
shall — 

(a) if the parties to the marriage are domiciled in England, be registered in the 
High Court in England ; 

( b ) if the. parties to the marriage are domiciled in Scotland, be registered in 
the books of Council and Session; 

and upon such registration shall, as from the date of registration, have the same force 
and effect, and proceedings may be taken thereunder as if it had been a decree or 
order made on the date on which it was made by the High Court in India, by the High 
Court in England or the Court of Session in Scotland, as the case may be and in the 
case of an order, proceedings may be taken for the modification or discharge thereof 
as if it had been such an order as aforesaid : 

Provided that — 

(i) the High Court in England or the Court of Session in Scotland shall not, 
unless the Court for special reasons sees fit so to do, entertain any application for the 
modification or discharge of any such order if and so long as the person on whose 
petition the decree for the dissolution of the marriage was pronounced is resident in 
India ; and 

(ii) where an order for the payment of alimony has been so registered in the 
books of Council and Session, the Court of Session shall in addition to any other power 
have power in the event of any material change of circumstances to discharge or 
jnodify such order. 

(4) Proceedings before a High Court in India in exercise of the jurisdiction 
conferred by this Act shall be conducted in accordance with rules made by the Secre- 
tary of State in Council for India with the concurrence of the Lord Chancellor, and 
those rules shall provide — 
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(a) for petitions^being heard before a judge or one of two or more judges of the 
Court nominated for the purpose by the Chief Justice of the Court with the approval of 
the Lord Chancellor ; 

( b ) for the decree or order made by such a judge being subject to appeal to 
two judges of the court similarly nominated without prejudice however to any right of 
ultimate appeal to His Majesty in Council ; 

(c) for prohibiting or restricting the exercise of the jurisdiction where proceed* 
ings for the dissolution of the marriage have also been instituted in England or Scot- 
land ; 


( d ) for preventing, in the case of a decree dissolving a marriage between par- 
ties domiciled in Scotland, the making of an order for the securing of a gross or 
annual sum of money ; 

( e ) for limiting cases in which applications for the modification or discharge 
of an order may be entertained by the Court to cases where at the time the applica- 
tion is made the person on whose petition the decree for the dissolution of the marriage 
was pronounced is resident in India ; 

(/) for prescribing the officer of the Court empowered to give certificates under 
this Act, and the form of any such certificate ; 

(g) for conferring such official as may be appointed for the purpose within 
the jurisdiction of each High Court the like right of showing cause why a decree should 
not be made absolute as is exercisable in England by the King’s Proctor. 

(5) The decision of a High Court in India, or on an appeal thereform, as to 
the domicile of the parties to a marriage shall for the purposes of this Act be binding 
on all courts in England, Scotland and India. 

2 . (1) His Majesty may, by order in Council, provide for applying the 

foregoing provisions of this Act, subject to the neces- 
sary modifications, to any part of His Majesty’s Dominions 
other than a self-governing dominion, in like manner as 
they apply to India, and, in particular, any such order in Council may determine the 
court by which the jurisdiction conferred by those provisions is to be exercised. 

(2) For the purposes of this section “Self-governing Dominion’’ means the 
Dominion of Canada, the Commonwealth of Australia (which for this purpose shall be 
deemed to include Papua and Norfolk Island), the Dominion of New Zealand, the 
Union of South Africa, the Irish Free State, Newfoundland, and the Colony of 
Southern Rhodesia. 


Power to extend Act 
other British possession. 


to 


3 . Any decree granted under the Act of the Indian Legislature, known as 
the Indian Divorce Act, 1869, and confirmed or made 
Validity of certain decrees. absolute under the provisions of that Act, for the dissolu- 
tion of a marriage the parties to which were at the time of the commencement of the 
proceedings domiciled in England or in Scotland, and any order made by the Court in 
relation to any such decree shall, if the proceedings were commenced before the 
passing of this Act, be as valid and be deemed always to have been as valid in all 
respects as though the parties to the marriage had been domiciled in India. 

4. This Act may be cited as The Indian AND 
Short tide. COLONIAL DIVORCE JURISDICTION ACT, 1926. 


RULES UNDER THE INDIAN AND COLONIAL DIVORCE JURISDICTION ACT, 1926. 

[ Published in the Gazette oj India , dated 2 6th August , 1927.] 

HOME Department (16th August, 1927). 

RULES UNDER SECTION I (4), INDIAN AND COLONIAL DIVORCE JURISDICTION ACT, 1926. 

1 . Short title and commencement. — (1) These rules may be called the Indian (Non-domiciled 
Parties) Divorce Rules, 1927. (2 ; They shall come into force on the 27th day of July 1927. 

2 . Appointment of Judges — 

(1) As soon as may be after the coming into force of these rules the Chief Justice of each 
•of the High Courts referred in sub*section ( 1) of section x of the Indian and Colonial Divorce Juris- 
diction Act, 1926, hereinafter called “ the Act ”, shall submit to the Lord Chancellor through the 
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Secretary of State for India the names of such number of judges of the Qqo&t (including, if he thinks 
fit, the name of the Chief Justice himself) not exceeding six, as he may consider necessary for the 
purpose of exercising jurisdiction under the Act and these rules 

(2) Upon the approval of the Lord Chancellor to any nomination so submitted being signi- 
fied to the Chief Justice by the Secretary of State for India, the Chief Justice shall cause the names 
so approved to be notified in the local official Gazette (or, in the case of the High Court of Judica- 
ture at Calcutta, in the Gazette of India) as judges appointed to exercise jurisdiction under the Act, 
and the judges whose names shall have been so notified shall thereupon have power to exercise 
jurisdiction accordingly. 

(3) At any time after the first nominations under these rules have been approved, the Chief 
Justice may propose the names of a further judge or judges to take the place of, or to exercise juris- 
diction in addition to, the judge or judges for the time being having powers under the Act ; and when 
such further nominations are approved they shall be notified as aforesaid. 

3 . Every petition under the Act shall be heard by a single judge nominated and approved as- 
hereinbefore provided, sitting without a jury, and, subject to the provisions of the Indian Limitation 
Act, an appeal shall lie to a bench of two other judges who have been similarly nominated and 
approved against any decree or order which would be appealable if it had been passed in proceedings- 
under the Indian Divorce Act, 1869, and shall be disposed of accordingly. Each such bench shall 
be constituted by the Chief Justice as occasion may arise. 

4 . Nothing in these rules shall be deemed to prevent the exercise of any ultimate right of 
appeal to His Majesty in Council. 

5 . Petition . — All proceedings under the Act shall be commenced by filing a petition to which* 
shall be attached a certified copy of the certificate of the marriage. 

6. (0 In the body of a petition praying for the dissolution of a marriage shall be stated — 

(1) the place and date of the marriage and the name, status and domicile of the wife before 
the marriage ; 

(ii) the status of the husband and his domicile at the time of the marriage and at the time 
when the petition is presented, and his occupation and the place or places of residence of the parties 
at the time of institution of the suit ; 

(iii) the principal permanent addresses where the parties have cohabited, including the 
address where they last resided together in India ; 

(iv) where there is living issue of the marriage, and, if so, the names and dates of birth or 
ages of such issue ; 

(v) whether there have been in the Divorce Division of the High Court of Justice in 
England or in the Court of Session in Scotland or in any Court in India any, and, if so, what pre- 
vious proceedings with reference to the marriage by or on behalf of either of the parties to the 
marriage, and the result of such proceedings ; 

(vi) the matrimonial offences charged, set out in separate paragraphs, with the times and 
places of their alleged commission ; 

(vii) the claim for damages, if any ; 

(viii) the grounds on which the petitioner claims that in the interests of justice it is desira- 
ble that the suit should be determined in India. 

(2) The petition shall conclude with a prayer setting out particulars of the relief claimed, 
including the amount of any claim for damages and any order for custody of children which is 
sought, and shall be signed by the petitioner. 

7 . Verification of petition . — The statements contained in every petition under these iules 
shall be verified by the petitioner or some other competent person in manner required by the Code of 
Civil Procedure for the time being in force for the verification of plaints, and in cases wheie the 
petitioner is seeking of a decree of dissolution of marriage the verification shall include a declaration 
authenticated in like manner that no collusion of connivance exists between the petitioner and the 
other party to the marriage, and that neither the petitioner nor within the knowledge of the petitioner 
the other party to the marriage has instituted proceedings which are still pending for the dissolution 
of the marriage in England or Scotland. 

8. Co-respondents are interveners . — -In every petition presented by a husband for the dissolu- 
tion of his marriage, the petitioner shall make the alleged adulters co-respondents in the suit, unless 
the Court shall otherwise direct. 

9 . Where a husband is charged with adultery with a named person, a certified copy of the 
pleading containing such charge shall, unless the Court for good cause shown otherwise directs, be 
served upon the person with whom adultery is alleged to have been committed, accompanied by a 
notice that such, person is entitled, with the time therein specified, to apply for leave to intervene in 
the cause. 

10 . Service of petitions and notices . — Every petition or notice referred to in these rules shall 
be served on the party to be affected thereby, either within or without British India, in the manner 
prescribed by the Code of Civil Procedure for the time being in force for the service of summonses r 

Provided that unless the Court for good cause shown otherwise directs, service of all such 
petitions and notices shall be effected delivery of the same to the party to be affected thereby, and 
the Court shall record that it is satisfied that service has been so effected. 

11 . Answer attd subsequent pleadings . — A respondent or co-respondent* or a woman to whom 
leave to intervene has been granted under rule 9, may file in the Court and answer to the petition. 

18 . (1) Any answer which contains matter other than a simple denial of the facts stated in 

the petition shall be verified in respect of such matter by the respondent or co-respondent, as the case 
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may be, in the manner retired by those rules for the verification of petitions, and when the res- 
pondent is husband or wife of the petitioner, the answer shall contain a declaration that there is not 
any collusion or connivance between the parties. 

(2) Where the answer of a husband alleges adultery and prays relief, a certified copy 
thereof shall be served upon the alleged adulterer, together with a notice to appear in like manner as 
a petition. When in such case no relief is claimed, the alleged adulterer shall not be made a co- 
respondent, but a certified copy of the answer shall be served upon him together with a notice as 
under Rule 9 that he is entitled within the time therein specified to apply for leave to intervene in 
the suit, and upon such application he may be allowed to intervene, subject to such direction as 
shall then be given by the Court. 

13 . (1) If it appears to the Court that proceedings for the dissolution of the marriage have 
been instituted in England or Scotland before the date on which the petition was filed in India, 
the Court shall either dismiss the petition or stay further proceedings thereon until the proceedings 
in England or Scotland have terminated, or until the Court shall otherwise direct. 

(2) If it appears that such proceedings were instituted after the filing of the petition 
in India, the Court may proceed, subject to the provisions of the Act, with the trial of the suit. 

14 . Showing cause against a decree nisi. — The Governor-General in Council in the case of 
the High Court of Judicature at Calcutta and the Local Government in other cases shall appoint a 
person to exercise within the jurisdiction of each of the High Courts referred to in section 1 of the 
Act the duties assigned to His Majesty’s Proctor by sections 181 and 182 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, and the name of the person so appointed shall be notified in 
the Gazette of India or in the local official Gazette, as the case may be, by the designation of Proctor. 
Every Proctor so appointed shall in the exercise of his functions act under the instructions of the 
Advocate-General or other Chief Law Officer of the province. 

15 . (1) If any person during the progress of the proceedings or before the decree nisi is made 
absolute gives information to the Proctor of any matter material to the due decision of the case, the 
Proctor may take such steps as he considers necessary or expedient. 

(2; If in consequence of any such information otherwise the Proctor suspects that any 
parties to the petition are or have been in collusion for the purpose of obtaining a decree contrary to 
the justice of the case, he may after obtaining the leave of the Court intervene and produce evidence 
to prove the alleged collusion. 

16 . (1) When the Proctor desires to show cause against making absolute a decree ntst he 
shall enter an appearance in the suit in which such decree nisi has been pronounced and shall within 
a time to be fixed by the Court file his plea setting forth the grounds upon which he desires to show 
cause as aforesaid, and a certified copy of his plea shall be served upon the petitioner or person in 
whose favour such decree has been pronounced or his advocate. On entering an appearance the 
Proctor shall be made a party to the proceedings, and shall be entitled to appear in person or by 
advocate. 

(2) Where such plea alleges a petitioner’s adultery with any named person a certified copy 
of the plea shall be served upon each such person omitting such part thereof as contains any allega- 
tion in which the person so served is not named. 

(3) All subsequent pleadings and proceedings in respect of such plea shall be filed and 
carried on in the same manner as is hereinbefore directed in respect of an original petition, except 
as hereinafter provided. 

(4) If the charges contained in the plea of the Proctor are not denied or if no answer to the 
plea of the Proctor is filed within the time limited or if an answer is filed and withdrawn or not 
proceeded with the Proctor may apply forthwith for the rescission of the decree nt si and dismissal 
of the petition. 

17 . Where the Proctor intervenes or shows cause against a decree ntst in any proceedings 
for divorce, the Court may make such order as to the payment by other parties to the proceedings 
of the costs incurred by him in so doing, or, as to the payment by him of any costs incurred by any 
of the said parties by reason of his so doing, as may seem just. 

18 . Any person other than the Proctor wishing to show cause against making abso- 
lute a decree nisi shall, if the Court so permits, enter an appearance in the suit in which such decree 
nisi has been pronounced, and at the same time file affidavits setting forth the facts upon which he 
relies. Certified copies of the affidavits shall be served upon the party or the advocate of the 
party in whose favour the decree nisi has been pronounced. 

19 . The party in the suit in whose favour the decree nisi has been pronounced may within a 
time to be fixed by the Court file affidavits in answer, and the person showing cause against the 
decree nisi being made absolute may within a further time to be so fixed file affidavits in reply 

20 . Decree absolute . — No decree nisi for the dissolution of a marriage under the Act shall be 
made absolute till after the expiration of six months from the pronouncing thereof, if no appeal has 
been filed within that period, or if any appeal (including an appeal to His Majesty in Council) has 
been filed, until after the decision thereof. 

21 . (1) Application to make absolute a decree shall be made to the Court by filing a 
petition setting forth that application is made for such decree absolute, which will thereupon be 
pronounced in open Court at a time appointed for that purpose In support of such application it 
must be shown by affidavit filed with the said petition that no tfioceedings for the dissolution of the 
marriage have been instituted and are pending in England or Scotland, and that search has been 
made in the proper books at the Court up to within six days of the time appointed, and that at such 
time no person had intervened or obtained leave to intervene in the suit, and that no appearance 
has been entered nor any affidavits filed on behalf of any person wishing to show cause against the 
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decree nisi being made absolute ; and in case leave to intervene had beett’ obtained, or appearance 
entered or affidavits filed on behalf of such person, it must be shown by affidavits what proceedings, 11 
any, have been taken thereon. 

(2) If more than twelve calender months has elapsed since the date of the decrees ntst * an 
affidavit by the petitioner, giving reasons for the delay, shall be filed. 

23 . Alimony , maintenance and custody of children. — Proceedings relating to alimony, 
maintenance, custody of children, and to the payment, application or settlement of damages assessed 
by the Court shall be conducted in accordance with the provisions of the Indian Divorce Act, 1009* 
and of the rules made thereunder : , . , . , 

Provided that when a decree is made for the dissolution of a marriage the parties to wnicn 
are domiciled in Scotland, the Court shall not make an order for the securing of a gross or annual 
sum of money : 

Provided further that no Court in India shall entertain an application for the modification 
or discharge of an order for alimony, maintenance or the custody of children, unless the person on 
whose petition the decree for the dissolution of the marriage was pronounced is at the time the 
application is made resident in India. . , , A 

23 . Certifying Officer . — A certificate referred to in sub-section (.5) of section I of the Act 
shall be in the form set out in the schedule and shall be signed by a Registrar or Prothonotary of 
the High Courts to which the Act applies and sealed with the seal of the Court. 

24 . Procedure generally Subject to the provisions of these rules all proceedings under the 

Act between party and party shall be regulated by the Indian Divorce Act and the rules made 
thereunder. . . 

25 . The forms set forth in the schedule to the Indian Divorce Act, with such variation as 
the circumstances of each case and these rules may require, may be used for the respective purposes 
mentioned in the Schedule. 

SCHEDULE. 

( See Rule 23.) 

I r A , B — R egistrar q{ ^ R . Court of j ud i cature at hereby certify that 

’ Prothonotary 

the foregoing is a true copy of a made by the aforesaid High Court acting in exercise of the 

matrimonial jurisdiction conferred by the Indian and Colonial Divorce Jurisdiction Act, 1926* m 

N° . . - • — — j n w hich the above-named C. D. 

Appeal No .. ..of .. ..from judgment and decree in suit No of. 

was petitioner and the above-named E. F. was respondent and the above-named G. H. was 
co-responden t, 
intervener. 

(Signed) 

Registr ar 

Prothonotary 


THE INDIAN COMPANIES ACT (VII OF 1913). 

PREFATORY NOTE. — “ Company ” is an association of a number of individuals for the pur- 
pose of carrying on a legitimate business, a number of persons united for the same purpose, or in a 
joint concern, as a company of merchants. The word is applicable to private partnerships, or incor- 
porated bodies cf men ; hence it may signify a firm, house or partnership ; or a corporation, Associa- 
tion is included within the meaning of the term ; in fact “Company" and “Association" are frequently 
considered as synonymous. The Companies Act is intended to regulate the incorporation and the 
running of the business of companies. James , A. /. , said with reference to the English Companies 
Act of 1862, “The Act was intended to prevent the mischief arising from large trading undertakings 
being carried on by large fluctuating bodies, so that persons dealing with them did not know with 
whom they were contracting, and were put to great difficulty and expense, which was a public mischief 
to be repressed.” ( Smith v. Anderson, is Ch. D. 273). The same remarks will hold good in the 
case of the Indian Companies Act also. The law on the subject of Joint Stock Companies in India 
was contained in the Indian Companies Act, 1882, which was modelled closely on the English law in 
force in 1877. The object of the new Companies Act is to revise and consolidate the Indian Law on 
the subject of Joint Stock Companies on the lines of recent English legislation. Since 1882 the 
Indian law has been added to by four amending Acts, namely, the Indian Companies (Amendment; 
Act, 1887 ; the Indian Companies (Memorandum of Association) Act, 1895 ; the Indian Companies 
(Branch Registers) Act, 1900; and the Indian Companies (Amendment) Act, 1910. The substantiae 
additions, however, which have been made to the English law by the long senes of Acts passed 
between 1879 and 19C8 have not with the exception of the matters dealt with in the four small 
amending A$t* abovementioned, been adopted in the Indian law. The inore important of the 
later English Acts are the Companies Act, 1879 ; the Companies Act, 1880 ; the Companies 
(Winding up&Act, 1890 ; the Director Liability Act, 1890 ; the Companies Act, 1900 ; the Com- 
panies Act, 1907 ; and the Companies (Consolidation) Act, 1908. The English Companies Consolida- 
tion Act, 1908, consolidated the English law into a convenient Code and this Code had been taken 
as tbe model for the present Bill. The present BUI follows the English Act not merely m its general 
principles but in its detailed Arrangement and expression, wherever possible, as it is considered a 
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matter of the first importance to have the Indian law as uniform as possible with the English law 
except where local circumstances demand a modification in substance. Among the new and important 
provisions introduced into the Indian Company law by the Companies bill are those relating to (4) 
the preparation of a statutory report by a company limited by shares before the first general meeting 
(cl. 81) ; (b) the appointment and advertisement of directors (els. 88 and 89) ; ( c ) the prospectus and 
statement in lieu of prospectus (els. 96 to 104) ; ( d ) restrictions on proceeding to allotment (els. 105 
to ic6) ; (e) restriction on commencing business (cl. 107) ; (f) the appointment, remuneration and 
duties of auditors (els. 142 and 143) ; (g) the registering of information regarding certain kinds of 
mortgages and charges (els. 113 to 128) ; and (h) the registering of information regarding companies 
situated outside British India but operating therein (cl. 310). 

It has been considered necessary to depart from English law on the subject of the winding up 
of Companies by order of the Court, and in place of the provisions introduced into English law by the 
Companies (Winding up) Act, 1890, the procedure of existing Indian law has been in the main 
retained. The procedure leaves the discretion in the matter of winding up in the hands of the Court, 
whereas in the English law important functions are exercised by the Board of Trade, by Official Recei- 
vers, and by Committees of Inspection. On the subject of the annual balance-sheet the provisions of 
the existing Indian law have been retained where these appeared more complete than the provisions 
of the English law* and the prescribed form of balance-sheet has also been retained. In order to 
make inspection in the interest of share holders without difficulty where a case for such inspection has 
been made out, the Registrai of Joint Stock Companies has been empowered to demand from any 
company an explanation of anything that is not clear in its balance-sheet or other returns submitted to 
him, and the Company will be liable, to a penalty if it fails to provide a full and true statement to 
the Registrar, when called upon. A report from the Registrar will form a ground on which the local 
Government may order an inspection of the affairs of a company. In regard to the qualifications of 
auditors, a matter on which the English law imposes no restriction, a provision has been inserted 
authorizing local Governments to issue certificates for the auditing of company’s accounts to approved 
persons in accordance with rules to be framed for the purpose and restricting the audit of companies’ 
accounts to persons holding such certificates. It has not been thought necessary to include the pro- 
vision of the English Act (S. 40) whereby a company is empowered to return accumulated profits in 
reduction of paid-up share capital. (See Statement and Object of Reasons.) 

Legislative change : — Sch. 1, Table A, paragraph 91 am., Act X of 1914. Am., XI of 1914* 

S. 2. 

S. 246 am., Act XI of 1915. Am., Act XLII of 1920. 
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THE INDIAN COMPANIES ACT (VII OF 1913).i 

[27 th March , 1913. 

An Act to consolidate and amend the law relating to Trading Companies and 
other Associations, 

WHEREAS it is expedient to consolidate and amend the law relating to Trading 
Companies and other associations ; it is hereby enacted as follows : — 

PART I. 

PRELIMINARY. 


Short title, commencement 1 . (1) This Act may be called The INDIAN COM- 

and extent. PANIES ACT, 1913. 

(2) It shall come into force on the first day of April 1914 ; and 

(3) It extends to the whole of British India including British Baluchistan and. 
the Santhal Parganas. 


Definitions. 


2. In this Act, unless there is anything repugnant in 
the subject or context, — 


(1) “ articles ” means the articles of association of a company as originally 
framed or as altered by special resolution, including, so far as they apply to the com- 
pany, the regulations contained (as the case may be) in Table B in the Schedule annex- 
ed to Act No. XIX of 1857 or in Table A in the First Schedule annexed to the Indian 
Companies Act, 1882, or in Table A in the First Schedule annexed to this Act : 

(2) “ company ” means a company formed and registered under this Act or an 
existing company : 

(3) “ the Court ” means the Court having jurisdiction under this Act : 

(4) “debenture ” includes debenture stock : 

(5) “ director ” includes any person occupying the position of a director by 
whatever name called : 

(6) “ District Court ” means the principal Civil Court of original jurisdiction ill 
a district, but does not include a High Court in the exercise of its ordinary original 
civil jurisdiction : 

(7) “ existing company ” means a company formed and registered under the 
Indian Companies Act, 1866, or under any Act or Acts repealed thereby, or under the 
Indian Companies Act, 1882 : 


1 For Statement of Objects and Reasons, see 
Gazette of India, 1912, Part V, p. 1515 for Report 
of the Select Committee, see ibid . 1913, Pt. V, 
p, 45, and for Proceedings in Council, see ibid., 
1912, Pt. VI, p. 586, and ibid., 1913, Pt. VI, 
pp. 6, 1 06 and 300, 

Sec. 1 .— Procedure prescribed by the Act 
should be strictly followed. 6 Pat. 132=8 Pat. L. 
T. 577*>ioi I. C. 750 « A. I. R. 1927 Pat. 182. 
Where an Indian Act is copied from an English 


Act, it should be given the same meaning ae in 
the Parent Act, especially in a technical branch 
of law, as the Companies Act. 8 Lah. L. J. 376 
= 97 I. C. 783-27 Punj. L. R. 6;6«s»A.I.,R, 1926 
Lah.624. Act does not create new rights, but 
only regulates rights under common law. (1928) 
M. W. N. 442* A. DR. 1928 Mad. 57 L„* 

Sec. 2 ( 5 ). — Who can challenge appointment 
of director. 31 I, C. 595* 




Mt 


THE CIVIL COtr&T MANUAL, 


t& 3 


(8) “insurance company ” means a company that carries on the business of 
insurance either solely or in common with any other business or businesses : 

(9) " manager " includes any person occupying the position of a manager by 
whatever name called and whether under a contract of service or not : 

(10) “ memorandum ” means ^he memorandum of association of a company as 
originally framed or as altered in pursuance of the provisions of this Act : 

(11) 41 officer ** includes any director, manager or secretary but, save in sections 
235, 236 and 237, does not include an auditor. 

(12) “ prescribed ” means, as respects the provisions of this Act relating to the 
winding up of companies, prescribed by rules made by the High Court, and, as respects 
the other provisions of this Act, prescribed by the Governor-General in Council : 

(13) “ private company 99 means a company which 
(t) by its articles — 

(а) restricts the right to transfer its shares ; and 

(б) limits the number of its members (exclusive of persons who are in the 
employ of the company) to fifty ; and 

(c) prohibits any invitation to the public to subscribe for any shares or 
debentures of the company ; and 

0'0 continues to observe such restrictions, limitations and prohibitions : 

Provided that where two or more persons hold one or more shares in a company 
jointly they shall, for the purposes of this definition, be considered as a single member. 

(14) “ prospectus ” means any prospectus, notice, circular, advertisement or 
other invitation, offering to the public for subscription or purchase any shares or 
debentures of a company ; 

(15) “ the registrar ” means a registrar or assistant registrar performing under 
this Act the duty of registration of companies ; and 

(16) “ share 99 means share in the share capital of the company, and includes 
stock except when a distinction between stock and shares is expressed or implied. 


(1) The Court having jurisdiction under this Act shall 
having jurisdiction in the place at 
office of the company is situate : 


Jurisdiction of the Courts. 


be the High Court 
which the registered 


Provided that the Local Government may, by notification in the local official 
Gazette and subject to such restrictions and conditions as it thinks fit, empower any 
District Court to exercise all or any of the jurisdiction by this Act conferred upon the 
Court, and in that case such District Court shall, as regards the jurisdiction so con- 
ferred, be the Court in respect of all companies having their registered offices in the 
district. 

(2) For the purposes of jurisdiction to wind up companies, the expression 
4 registered office * means the place which has longest been the registered office of the 
company during the six months immediately preceding the presentation of the petition 
fpr winding up. 

(3) Nothing in this section shall invalidate a proceeding by reason of its being 
taken in a wrong Court. 


8 «t. 8 ( 9 ).—* Unless a person is in charge of the 
entire business of a company he cannot be deemed 
to be a manager thereof. A mere branch manager 
doe* not come within $. 87. 43 I.C. 791 « 19 Cr. 
L. J. *15 = 4? V. R- Cr. (nfty). 

80c. 8 { 14 ). — Advertisement offering for gale 
dertain shfiffes of a limited company falls within 
the definition of 44 prospectus "—Omission to 
deposit the same with registrar ie an offence under 
M# ( 5 ). 32 Cal. 440~*9 C. W. N. 523 = 88 I. 
C. 5 (a) «*6 Cr. L. J. iofif *= 1925 Cal. 714. 

Sec. 8 (10).—* Informal transfer of shares invalid 


— Transferor remains a contributory. 31 I. C. 
865 « 162 P. W. R. 1915. 

See. S. — As to jurisdiction of District Courts, 
see 40 P. R. 19 1 c *-29 I. C. 274. 

See. 8 (1). — Mofussll companies — Application 
lies to High Court on the original side. See 29 
C, W. N, 404 =*86 I. C. 910*1935 Cal. 606. See 
also 41 C.L.J. 191 *86 I.C. 833**9 C\ W. N. 403 
=52 Cal. 586 « 1945 Cal. 626. 

See. 8 (8). — Applicability of proviso— 
Transfer of decree -§y Allahabad High Cotirt to 
Gaya Distvkt CtHiit— ^Valicfity. 6 Pat. 13*. 
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PART II. 

constitution a\ti Incorporation. 

4 . (1) No company, association or partnership consisting of more than ten 

persons shall be formed for the purpose of carrying on the 
exc F eTding t «r«a°innum n be r r! hiPS business of banking unless it is registered as a company 

under this Act, or is formed in pursuance of an Act of 
Parliament or some other Act of the Governor-General in Council, or of Royal Charter 
or Letters Patent. 

(2) No company, association or partnership consisting of more than twenty 
persons shall be formed for the purpose of carrying on any other business that has for 
its object the acquisition of gain by the company, association or partnership, or by the 
individual members thereof, unless it is registered as a company under this Act, or is 
formed in pursuance of an Act of Parliament or some other Act of the Governor- 
General in Council or of Royal Charter or Letters Patent. 

Memorandum of Association . 

5. Any seven or more persons (or, where the company to be formed will be a 

private company, any two or more persons) associated for 

rated d c e orn f an° rming mcorp ° any lawful purpose may, by subscribing their names to a 
rate company. memorandum of association and otherwise complying 

with the requirements of this Act in respect of registration, form an incorporated com- 
pany with or without limited liability (that is to say), either — 

(?) a company having the liability of its members limited by the memorandum 
to the amount, if any, unpaid on the shares respectively held by them (in this Act 
termed a company limited by shares) ; or 

(it) a company having the liability of its members limited by the memorandum 
to such amount as the members may respectively thereby undertake to contribute to 
the assets of the company in the evept of its being wound up (in this Act termed a 
company limited by guarantee) ; or 

(Hi) a company not having any limit on the liability of its members (in this 
Act termed an unlimited company). 

Memorandum of company g j n ^ case a coni p an y limited by shares — 

nv chares 


Sec. 4.— A company of more than twenty 
members, if umegistered under S. 4 of the Act is 
an association prohibited by law and is therefore 
illegal. 50 Mad. 175—99 I. C 640 = A.I.R. 1927 
Mad. 123 i 64 I. C, 447 = 19 A.L.J. 836 ; 48 All. 
735. As to number of shareholders, see 84 I.C. 
118 = 1925 Mad. 233 (2). A partnership con- 
sisting of more than 20 persons is invalid in law 
and a suit by one such partner against the rest 
for partition of assets in such an illegal trans- 
action cannot be maintained in a Court of law. 
£24 A.L.J. 777 , Foil. ; (1926) Ch. I). 657, Dist.] 
49 All. 319=100 I.C. 50 = 25 A.L.J. 146 = A.I.R. 
1927 AU. 487, The word “partner” or “part- 
nership” in an agreement between several per- 
sons jointly advancing money does not neces- 
sarily show that there was a partnership between 
them* 65 I.C. 368 = 1922 Nag. 67. The paities 
may call themselves partners, but if one party is 
to do nothing more than advance money to the 
other and is to be repaid by a share of the profits 
they must be treated as debtor and creditor. 65 
I.C. 368 = 1922 Nag. 67. (4 All. 74, F.) An 

association of several firms consisting of more 
than twenty persons formed with the object of 
acquiring gain is essentially within the purview 
of S. 4 ana requires registration. 26 I.C. 613 = 
10 JLL.R. 98, Unregtsteredxompartfes, If units 
for purpose of section 4* 50'Mad. m= A.I.R. 
1927 Mad. 123. the word ‘ persons Mir S: 4 


denotes individuals and does not include bodies 
of individuals whether corporate or not, since any 
such extended definition would be repugnant to 
the subject and context of the section. 26 I.C. 
613 = 10 N.L.R. 98. See also 50 Mad. 175 = A.I.R. 
1927 Mad. 123 ; 24 L. W. 752 = 5 1 M. L. J. 667; 
2 * A.L.J. 777 = 97 I.C. 90 = A.I.R. 1926 All. 391. 
To constitute an association, it is necessary that 
there should be more than twenty persons so 
associated as to create a legal relation giving rise 
to joint and mutual rights and obligations. 30 
I.C. 5 1 3 ”*■ 1 1 Fur. L.T. 255. A chit fund creates 
no legal relation between the subscribers inter se 
but only as between the manager and the subs- 
criber. (Ibtd.) It is not an association vithin 
S. 4 and the manager can sue and be Sued 
though the chit fund is not registered under the 
Companies Act. 

“ Business ’’—Test of 50 Mad. i75 = a.I.r 
1927 Mad. 123. 

Sec. 5. — It is not opposed to public policy for 
the proprietors of zemindari, who w f ere numerous 
and whose interests were minute, to form them- 
selves into a company if the means adopted for 
the management of property are beneficiat. 13 
I. C. 673 = 16 C. W. N. 297. 

Sec. 0 . — Memorandum of association ostn be 
altered only by special reddlfitlpn. 1 I. C. 003 = 
33 Mad. 36 =5 M. L. T. 2pp. 
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(1) the memorandum shall state — 

(t) the name of the company, with “ Limited ” as the last word in its name ; 
(if) the province in which the registered office of the company is to be situate ; 
(tit) the objects of the company ; 

(iv) that the liability of tfie members is limited ; 

(v) the amount of share capital with which the company proposes to be regis- 
tered, and the division thereof into shares of a fixed amount ; 

(2) no subscriber of the memorandum shall take less than one share ; 

(3) each subscriber shall write opposite to his name the number of shares he 

takes. 

Memorandum of company 7 j n the case of a company limited by guarantee — 

limited by guarantee. 

(1) the memorandum shall state — 

(*) the name of the company, with “ Limited ” as the last word in its name ; 
(it) the province in which the registered office of the company is to be situate ; 
(Hi) the objects of the company ; 

(iv) that the liability of the members is limited ; 

(v) that each member undertakes to contribute to the assets of the company 
in the event of its being wound up while he is a member, or within one year after- 
wards, for payment of the debts and liabilities of the company contracted before he 
ceases to be a member, and of the costs, charges and expenses of winding up, and for 
adjustment of the rights of the contributories among themselves, such amount as may 
be required, not exceeding a specified amount ; 

(2) if the company has a share capital — 

(i) the memorandum shall also state the amount of share capital with which 
the company proposes to be registered and the division thereof into shares of a fixed 
amount ; 

(it) no subscriber of the memorandum shall take less than one share ; 

(Hi) each subscriber shall write opposite to his name the number of shares 

he takes. 

Memorandum of unlimited g j n t ^ e case Q f an un li m ited Company-- 

company. 

(1) the memorandum shall state — 

(i) the name of the company ; 

(ii) the province in which the registered office of the company is to be situate ; 
1 (tit) the objects of the company ; 

(2) if the company has a share capital — 

(1) no subscriber of the memorandum shall take less than one share ; 

(ii) each subscriber shall write opposite to his name the number of shares he 

takes. 

9 . The memorandum shall be signed by each subs- 
Signature of memorandum. criber in the presence of at least one witness who shall 

attest the signature. 


10. A company shall not alter the conditions contained in its memo- 


Restriction on alteiation of 
memorandum. 


randum except in the cases and in the mode and to the 
extent for which express provision is made in this 


Act. 


11 . (1 ) A company shall not be registered by a name identical with that by 

which a company in existence is already registered, or so 
ch^^^f name COniPany ^ neaf ly resembling that name as to be calculated to 
c ange o name. deceive, except where the company in existence is in the 

course of being dissolved and signifies its consent in such manner as the registrar 
requires, . 

J«o. 10 .— -Alteration of memorandum of asso- that the court has to confirm resolutions of a 
ciatjon —Revocation of appointment of managing company in regard to an alteration of the memo- 
agent— Confirmation by Coart. 18 L.W. 304=* randum of association is in respect of matters 
74 W. 966 *1924 Mad, ia6, The only po*ver covered by aestfop (/£*</.) 
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(2) If a company, through inadvertence or otherwise, is, without such consent 
as aforesaid, registered by a name identical with that by which a company in existence 
is previously registered, or so nearly resembling it as to be calculated to deceive, the 
first-mentioned company may, with the sanction of the registrar, change its name. 

($) A company shall not be registered by a name which contains any of the 
following words, namely .-—“Crown,” “Emperor,” “Empire,” “impress,” “imperial,” 
“King,” “Queen,” “Royal,” or words expressing or implying the sanction, approval or 
patronage of the Crown or the Government of India or a Local Government, except 
where the Governor-General in Council signifies his consent to the use of such words 
as part of the name of the company by order in writing under the hand of one of the 
Secretaries to the Government of India ; 

Provided that nothing in this sub-section shall apply to companies registered 
before the commencement of this Act. 

(4) Any company may, by special resolution and subject to the approval of the 
Local Government signified in writing, under the hand of one of the Secretaries to 
such Government, change its name. 

(5) Where a company changes its name, the registrar shall enter the new name 
on the register in place of the former name, and shall issue a certificate of incorpora- 
tion altered to meet the circumstances of the case. On the issue of such certificate, 
the change of name shall be complete. 

(6) The change of name shall not affect any rights or obligations of the com- 
pany, or render defective any legal proceedings by or against the company ; and any 
legal proceedings that might have been continued or commenced against it by its 
former name may be continued or commenced against it by its new name. 

12 . (1) Subject to the provisions of this Act, a company may, by special reso- 

lution, alter the provisions of its memorandum so as to 
Alteration of memorandum. c h an g e t he pl ace of the registered office from one province 

to another, or with respect (o the objects of the company, so far as may be required to 
enable it — 

(а) to carry on its business more economically or more efficiently ; or 

(б) to attain its main purpose by new or improved means ; or 

(c) to enlarge or change the local area of its operations ; or 

(d) to carry on some business which under existing circumstances may con- 
veniently or advantageously be combined with the business of the company; or 

(e) to restrict or abandon any of the objects specified in the memorandum. 

(2) The alteration shall not take effect until and except in so far as it is con- 
firmed by the Court on petition. 

(3) Before confirming the alteration, the Court must be satisfied — 

(а) that sufficient notice has been given to every holder of debentures of the 
company, and to any persons or class of persons whose interests will, in the opinion 
of the Court, be affected by the alteration ; and 

(б) that, with respect to every creditor who in the opinion of the Court is 
entitled to object, and who signifies his objection in manner directed by the Court, 
either his consent to the alteration has been obtained or his debt or claim has been 
discharged or has determined, or has been secured to the satisfaction of the Court : 

Provided that the Court may, in the ca c e of any person or class, for special 
reasons, dispense with the notice required by this section. 

13 . The Court may make an order confirming the 
Power of Court when con* alteration either wholly or in part, and on such terms and 
firming alteration. conditions as it thinks fit, and may make such order as to 

costs as it thinks proper. 


Sec. 11, Cl. (ft).— -Certificate of incorporation— 
Conclusive nature of. 40 Cal. 1 (P. C.J = I6 

C. L. J. 642-16 C. W. N 9^23 M. L. J. 215. 

Sec. 18 .—^ notes under S. io, Alteration of 
tnemoraodum of association by addition of new 
clauses— Jurisdiction and Procedure. $<€ 29 C> 


W.N. 403 = 52 Cal. 586 = 1925 Cal. 626 ; 48 All. 
709. Alteration in place of registered office — 
Confirmation by Court — What constitutes juris- 
diction. 24 A. L, J. 768=96 I. C. 753 « A. I. K. 
1926 All. 649. 
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14. The Court shall, in exercising its discretion under sections 12 and r3, have 

_ . regard to the rights, and interests of the members of the 

Cmirt! rCiSe 0i disCretlon company or of any class of them, as well as to the rights 

and interest of the creditors, and may, if it thinks fit, 
adjourn the proceedings in order that an arrangement may be made to the satisfaction 
of the Court for the purchase of the interests of dissentient members ; and may give 
such directions and make such orders as it may think expedient for facilitating or 
carrying into effect any such arrangement : 

Provided that no part of the capital of the company may be expended in any 
such purchase. 

15. (1) A certified copy of the order confirming the alteration, together with a 

printed copy of the memorandum as altered, shall, within 

of ^h^altera tio n confirmation three months from the date of the order, be filed by the 
Gi t r, -r . 4* company with the registrar, and he shall register the same, 

and shall certify the registration under his hand, and the certificate shall be conclusive 
evidence that all the requirements of this Act with respect to the alteration and the 
confirmation thereof have been complied with, and thenceforth the memorandum so 
altered shall be the memorandum of the company. 

(2) Where the alteration involves a transfer of the registered office from one 
province to another, a certified copy of the order confirming such change shall be filed 
by the company with the registrar in each of such provinces, and each of such re- 
gistrars shall register the same, and shall certify under his hand the registration 
thereof, and the registrar for the province from which such office is transferred shall 
send to the registrar for the other province all documents relating to the company 
registered or filed in his office. 

(3) The Court may by order at any time extend the time for the filing of docu- 
ments with the registrar under this section for such period as the Court thinks proper. 

16 . No such alteration shall have any operation until registration thereof has 

been duly effected in accordance with the provisions of 
•th^ e< th° f {a 'inn^ 10 reglst€r section 15, and if such registration is not effected within 
nu ft.ee mo . three months next after the date of the order of the Court 

confirming the alteration, or within such further time as may be allowed by the Court 
in accordance with the provisions of section 15, such alteration and order and all pro- 
ceedings connected therewith shall, at the expiration of such period of three months, 
or such further time, as the case may be, become absolutely null and void : 

Provided that the Court may, on sufficient cause shown, revive the order on 
application made within a further period of one month. 


Aj'tides of Association . 

17 . (1) There may, in the case of a company limited by shares, and there shall, 
_ . . , in the case of a company limited by guarantee or un- 

egis ra 1 o ar ic es. limited, be registered with the memorandum, articles of 
association signed by the subscribers to the memorandum and prescribing regulations 
for the company. 


(2) Articles of Association may adopt all or any of the regulations contained 
in Table A in the First Schedule. 

(3) In the case of an unlimited company or a company limited by guarantee, 
the articles, if the company has a share capital, shall state the amount of share capital 
with which the company proposes to be registered. 

(4) In the case of an unlimited company or a company limited by guarantee, 
if the company has not a share capital, the articles shall state the number of members 
tfith which the company proposes to be registered, for the purpose of enabling the 
registrar to determine the fees payable on registfation. 
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18. 


I* the case of a company limited by shares and registered after the com- 
mencement of this Act, if articles are not registered, or ft 
pphcation o Table A. articles are registered, in so far as the articles do not ex- 
clude or modify the regulations in Table A in the First Schedule, those regulations 
shall, so far as applicable, be the regulations of the company in the same manner and 
to the same extent as if they were contained in duly registered articles. 


Form 

articles. 


and signature of 


19. Articles shall- 


Alteration of articles 
special resolution. 


case of 
VII of 
to Act 
and re- 


( a ) be printed ; 

*{&) be divided into paragraphs numbered consecutively ; and 
(c) be signed by each subscriber of the memorandum of association in the 
presence of at least one witness who must attest the signature. 

20. (1) Subject to the provisions of this Act and to the conditions contained in 
its memorandum, a company may by special resolution 

y alter or add to its articles ; and any alteration or addition 
so made shall be as valid as if originally contained in the 
articles, and be subject in like manner to alteration by special resolution. 

(2) The power of altering articles under this section shall, in the 
any company formed and registered under Act No. XIX of 1857 and Act No. 
i860 or either of them, extend to altering any provisions in Table B annexed 
XIX of 1857, and shall also, in the case of an unlimited company formed 
gistered under the said Acts or either of them, extend to altering any regulations 
relating to the amount of capital or its distribution into shares, notwithstanding that 
those regulations are contained in the memorandum. 

General Provisions. 

21 . (1) The memorandum and articles shall, when registered, bind the company 
and the members thereof to the same extent as if they 
respectively had been signed by each member and con- 
tained a covenant on the part of each member, his heirs, 

and legal representatives, to observe all the provisions of the memorandum and of the 
articles, subject to the provisions of this Act. 

(2) All money payable by any member to the company under the memorandum 
or articles, shall be a debt due from him to the company. 

22. The memorandum and the articles (if any) shall be filed with the registrar 
for the province in which the registered office of the com- 
pany is stated by the memorandum to be situate, and he 
shall retain and register them. 

23. (1) On the registration of the memorandum of a company, the registrar 

shall certify under his hand that the company is incorpo- 
Effect of registration. rated, and in the case of a limited company that the 

company is limited. 

(2) From the date of incorporation mentioned in the certificate of incorpora- 
tion, the subscribers of the memorandum, together with such other persons as may 
from time to time become members of the company, shall be a body corporate by the 
name contained in the memorandum, capable forthwith of exercising all the functions 
of an incorporated company, and having perpetual succession and a common seal, but 


Effect of memorandum and 
articles. 


Registration of 
dum and articles. 


memoran* 


Sec. 18 . — See 11 Bur L. T. 156 as to rectifica- 
tion of Register Table 8. 

Sec. 20.--.SV* 33 Mad. 36 = 1 I.C. 803 =5 M.L.T. 
290. A company cannot alter the qualifications 
of the Director as laid down in its articles of 
association excepting by a special resolution. Held 
also that an ordinary resolution to that effect 
will be ultra vires . 20 Bom. L. R. 1362 * 105 I. C. 
541 = A. I. R. 1927 Bom. 609. Power to modify 
terms on which debentures are secured— Such 
power must be exercised in the interest of a 

80 


class as a whole section compared with Sec. 15 
of the English Companies Act, 1908. 101 I. C. 

897 = A. I. R. 1927 P. C. 62 (P. C.). 

Sec. 21 . — The person owing money to a regis- 
tered company who becomes a shareholder and 
bound by the articles of the association, be- 
comes also bound by the provision (where it 
exists) in the articles by which any debt due by 
a shareholder to the company is made a first 
a charge on the share. 7L. W. 114=3 43 X.r. cog 
«(i 9 i8) M. W, N, 51, * 
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with such liability on the part of the members to contribute to the assets of the com- 
pany in the event of its being wound up as is mentioned in this Act. 

24. (i) A certificate of incorporation given by the registrar in respect of any 

association shall be conclusive evidence that all the re- 
Conclusiveness of certificate qu j re ments of this Act in respect of registration and of 
of incorporation. matters precedent and incidental thereto have been com- 

plied with, and that the association is a company authorised to be registered and duly 
registered under this Act. 

(2) A declaration by an advocate, attorney or pleader entitled to appear before 
a High Court who is engaged in the formation of a company, or by a person named in 
the articles as a director, manager or secretary of the company, of compliance with all 
or any of the said requirements shall be filed with the registrar, and the registrar 
may accept such a declaration as sufficient evidence of compliance. 

25. (1) Every company shall send to every member, at his request, and on 
Copies of memorandum and payment of one rupee or such less sum as the corn- 

articles to be given to mem- pany may prescribe, a copy of the memorandum and 
bers. of the articles (if any). 

(2) If a company makes default in complying with the requirements of this sec- 
tion it shall be liable for each offence to a fine not exceeding ten rupees. 

ASSOCIATIONS NOT FOR PROFIT. 


26. (1) Where it is proved to the satisfaction of the Local Government that an 

association capable of being formed as a limited company 
Power to dLpense with has been or is about to be formed for promoting commerce, 
“ Limited” m name of chari- a . sc ; ence> [religion] 1 charity, or any other useful object, 
table ant ot er com - anc j ap p]i es or intends to apply its profits (if any) or 

other income in promoting its objects, and to prohibit the payment of any dividend to 
its members, the Local Government may, by license under the hand of one of its 
Secretaries, direct that the association be registered as a company with limited liabi- 
lity, without the addition of the word “ Limited ” to its name, and the association may 
be registered accordingly. 

(2) A license by the Local Government under this section may be granted on 
such conditions and subject to such regulations as the Local Government thinks fit, 
and those conditions and regulations shall be binding on the association, and shall, if 
the Local Government so directs, be inserted in the memorandum and articles, or in 


one of those documents. 

(3) The association shall on registration enjoy all the privileges of limited 
companies, and be subject to all their obligations, except those of using the word 
“ Limited ” as any part of its name, and of publishing its name, and of filing lists of 
members and directors and managers with the registrar. 

(4) A license under this section may at any time be revoked by the Local 
Government, and upon revocation the registrar shall enter the word “ Limited” at the 
end of the names of the association upon the register, and the association shall cease 
to enjoy the exemptions and privileges granted by this section : 

Provided that, before a license is so revoked, the Local Government shall give 
to the association notice in writing of its intention, and shall afford the association an 
opportunity of submitting a representation in opposition to the revocation. 


8 #0 , 24 .— A certificate of incorporation of a 
company under the Companies Act (VI of 18-2) 
is conclusive as to the fact of incorporation and 
that ^11 the previous requisites of the Act in 
resoect of registration have been complied with. 
40 Cal. 1 =39 I- A. a 3 7 - 16 C. W. N ; 937 - a 3 
M.l.J. (P.C.;. The statutory condition that 
the memorandum of association must be signed 


by seven persons is as much a condition of re- 
gistration as any other requisition to be found in 
the Act which is preliminary to registration and 
apparently essential. 40 Cal. 1 -'39 I. A. 237 = 
16 C.W. N. 9? 7 *23 M.L.J. 215 (P.C.) ; (L. R. 
2 Ch. 674) Appr. 

See. 20 . — 1 Inserted by Act XXXIII of 19,26. 
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COMPANIES LIMITED BV GUARANTEE. 

27 . ( 1 ) In the case of a company limited by guarantee and not having share 

. . capital, and registered afrer the commencement of this 

limited byguaran^e. 0 " 11531 ”* 8 Act ’ every P rovision in the memorandum or articles or in 
' * -- any resolution of the company purporting to give any 

person a right to participate in the divisible profits of the company otherwise than as 
a member shall be void. 

( 2 ) For the purpose of the provisions of this Act relating to the memorandum 
of a company limited by guarantee and of this section, every provision in the memo- 
randum or articles, or in any resolution, of any company limited by guarantee and 
registered after the commencement of this Act, purporting to divide the undertaking of 
the company into shares or interests, shall be treated as a provision for a share capital, 
notwithstanding that the nominal amount or number of the shares or interests is not 
specified thereby. 

PART HI. 


Share Capital, Registration of Unlimited Company as Limited and 
Unlimited Liability of directors. 


Distribution of Share Capital. 


28. ( 1 ) The shares or other interest of any member in a company shall be 

moveable property, transferable in manner provided by 
Natuie of shares. the articles of the company. 


( 2 ) Each share in a company having a share capital shall be distinguished by 
its appropriate number. 

29. A certificate, under the common seal of the company, specifying any shares 

or stock held by any member, shall be prima facie evi- 
stock rtlfiCatG ° f shares ° r dence of the title of the member to the shares or stock 

therein specified. 

30. ( 1 ) The subscribers of the memorandum of a company shall be deemed 

Definition of “ member ”. t0 haVe a ? reed to b “°® e . memberS J of the Company, and 

on its registration shall be entered as members in its 

register of members. 


Sec 28 . — Every share-holder in a company has 
an absolute right to transfer his share to anothtr 
and the transfer is complete on the day the deed 
is signed by both parties. 71 I. C. 814 = 1924 
Lah. 173. The provision on the Articles of 
Association that no transfer would be valid 
and recognised unless registered in the 
books and that the company could refuse 
to register a transferee without assigning 
reasons is one for the protection of the com- 
pany and does not prevent the passing of 
title. 71 I. C. 814 = 1924 Lah. 173. But see also 
cases cited infra. The transfer of shares of a 
company is incomplete until the name of the 
transferee is entered in the Company’s Register. 
Such a transfer does not operate as a declaration 
of trust. 66 I. C. 586 = 48 Cal. 986. A deed of 
transfer of shares in a company not complying 
with the formalities prescribed by this Act and 
the Articles of Association ! of the Company, is 
invalid as against a person, who has purchased 
the shares in a sale in execution held under the 
provisions of the C. P. Code. 45 M. 537 = 15 L. 
W. 470 = 30 M. L. T. 231=42 M. L. J. 449 = 70 
I. C. 659 = 0922) M. W. N. 331 = 1923 Mad. 
211. When the law prescribes a mode of trans- 
fer for shares in a limited company, compliance 
with that mode is necessary before property can 
pass so as to confer title op the transferee as 


against third persons. Ibid. A transfer of shares 
in a company otherwise than as is provided by 
the Act and the Articles of Association, may 
confer a right in equity on the transferee to com- 
pel the vendor to execute a proper conveyance 
and the transaction evidenced by transfer can be 
regarded as an agreement tc convey. Jbtd. 
(1902) 2 K. B. 427 and 40 Mad. M34, foil. 31 
Bom. 76, not foil. It is open to the Directors of 
a company in the bona fide disci etion vested in 
them to refuse to recognise the purchaser of the 
shaies of the company in a court auction, as a 
share holder in the company. (Ibtd.) Agreement 
to set off debts against calls, instead of payment 
in cash, not valid. 25 I. C. 672 = 102 P. W. R. 
1914 = 20 P. L. R. 1914. On this section see also 
14 Bom. L. R. 648 

Sec. 80 — Where a person subscribed for a 
share but did not pay the value because the 
company was not started, he was not a member 
of the company but was only a creditor. 21 I. C. 
9 *5 —35 All. 538 = 1 1 A. L. J. 924 A minor may 
be a member of a limited company. 39 Bom. 331 
= 27 I.C. 335 — f 6 Bom. L. R. 730. A share- 
holder who was a minor at the date of allotment 
of shares but after attaining majority received 
dividends and raised no objection to his name 
being included in the register of members, is 
estopped from denying as between himself and 
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(2) Every other person who agrees to become a member of a company and 
whose name is entered in its register of members, shall be a member of the company. 

31 . (1) Every company shall keep in one or more 

Kej ister of members. books a register of its members, and enter therein the 

following particulars : — 

(/) the names and addresses, and the occupations, if any, of the members and, 
in the case of a company having a share capital, a statement of the shares held by 
each member, distinguishing each share by its number, and of the amount paid or 
agreed to be considered as paid on the shares of each member ; 

(n) the date at which each person was entered in the register as a member ; 

(it/) the date at which any person ceased to be a member. 

(2) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues ; and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the like penalty. 

32 . (1) Every company having a share capital shall once at least in every year 

make a list of all persons who on the day of the first or 
A mar al ^ ° f members and on ly ordinary general meeting in the year, are members of 
summary. the company, and of all persons who have ceased to be 

members since the date of the last return or (in the case of the first return), of the 
incorporation of the company. 

(2) The list shall state the names, addresses, and occupations of all the past 
and present members therein mentioned, and the number of shares held by each of the 
existing members at the date of the return, specifying shares transferred since the date 
of the last return or (in the case of the first return) of the incorporation of the company 
by persons who are still members and persons who have ceased to be members res- 
pectively and the dates of registration of the transfers, and shall contain a summary 
distinguishing between shares issued for cash and shares issued as fully or partly paid 
up otherwise than in cash, and specifying the following particulars : — 

(a) the amount of the share capital of the company, and the number of the 
shares into which it is divided ; 

( b ) the number of shares taken from the commencement of the company up to 
the date of the return ; 

(c) the amount called upon each share ; 

(d) the total amount of calls received ; 

( e ) the total amount of calls unpaid ; 

(/) the total amount of the sums (if any) paid by way of commission in respect 
of any shares or debentures, or allowed by way of discount in respect of any deben- 
tures, since the date of the last return ; 

(g) the total number of shares forfeited ; 

(it) the total amount of shares or stock for which share-warrants are outstand- 
ing at the date of the return ; 

(i) the total amount of share-warrants issued and surrendered respectively since 
the date of the last return ; 

( k ) the number of shares or amount of stock comprised in each share-warrant ; 


the company’s representatives that he is a share- 
holder. 39 Bom. 331 = 27 I. C. 335 = *6 Bom. L. 
R. 730. Subscriber to memorandum does not 
cease to be member by omission of his name 
from register of members, 48 All. 580 = 24 A. 
L. J. 691 =95 I. C. Q27=A. I, R. 1926 All. *50. 
A registered share-holder has a vested interest in 
the property of the company and may be liable 
to pay calls in future. Being a person entitled 
to control the company’s affairs, he is bound to 
bear the berden attached to it. 39 Bom. 331 « 
27 I. C. 336 ^ 16 B. L. R. 730* 

Sec. 3ST---Under the Punjab Government Nod- 


fication No. 3, dated the 23rd February 1910, 
the Registiar of the Joint Stock Company can 
authorize any person to institute complaints of 
offences. 14 P. R. (Cr.) 1916 = 17 Cr. L. J. 242 
= 34 I. C. 962=38 P. W. 14. (Cr.) 1916. There- 
fore a complaint instituted against the accused 
by a clerk acting under the instructions of the 
Registrar is good in law. Ibid. (8 I. C, 190, 
dist.) Officers of company resigning their posts 
but not the directorships^will not absolve them 
from liability. 164 P. L. R. 1914 = 17 P. R (Cr.) 
1914 -15 Cr* L. 1.300=231. C, 508 = 3& P. W. 
R. (Cr.) 1914. 
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(/) the names and addresses of the persons who at the date of the return are 
the directors of the company and of the persons (if any) who at the said date are the 
managers of the company ; and 


(w) the total amount of debt due from the company in respect of all mortgages 1 
and charges which are required to be registered with the registrar under this Act 

( 3 ) The above list and summary shall be contained in a separate part of the 
register of members, and shall be completed within seven days after the day of the first 
or only ordinary general meeting in the year, and the company shall forthwith file with 
the registrar a copy signed by a director or by the manager or the secretary of the 
company, together with a certificate from such director, manager or secretary that the 
list and summary state the facts as they stood on the day aforesaid. 


( 4 ) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues, and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the like penalty. 

33. No notice of any trust, expressed, implied or 
constructive, shall be entered on the register, or be receiv- 
able by the registrar. 

34. On the application of the transferor of any share or interest in a company, 
the company shall enter in its register of members the 
name of the transferee in the same manner and subject to 
the same conditions as if the application for the entry 

were made by the transferee. 

35. A transfer of the share or other interest of a deceased member of a company 
made by his legal representative shall, although the legal 
representative is not himself a member, be as valid as 
if he had been a member at the time of the execution of 


Trusts not to be entered on 
register. 


Registration of transfer at 
request of transferor. 


Transfer by legal represen- 
tative. 


the instrument of transfer. 


36. ( 1 ) The register of members, commencing from the date of the registration 

of the company, shall be kept at the registered office of 
members 11011 ° f reglster of the company, and, except when dosed under the provisions 
1 * L of this Act, shall during business hours (subject to such 

reasonable restrictions, as the company in general meeting may impose, so that not 
less than two hours in each day be allowed for inspection) be open to the inspection 
of any member gratis, and to the inspection of any other person on payment of one 
rupee, or such less sum as the company may prescribe, for each inspection. 

( 2 ) Any member or other person may require a copy of the register, or of any 
part thereof, or of the list and summary required by this Act, or any part thereof, on 
payment of six annas for every hundred words or fractional part thereof required to be 
copied. 

( 3 ) If any inspection or copy required under this section is refused, the company 
shall be liable for each refusal to a fine not exceeding twenty rupees and to a further 
fine not exceeding twenty rupees for every day during which the refusal continues, and 
every officer of the company who knowingly authorises or permits the refusal shall be 
liable to the like penalty, and the Court may by order compel an immediate inspection 
of the register. 

37. A company may, on giving notice by advertisement in some newspaper 

circulating in the district in which the registered office of 
Power to close register. the company is situate, close the register of members for 

any time or times not exceeding in the whole thirty days in each year. 


Power of Ccmrt to rectify 
register. 


38. (1) If— 


Sec. 34 . t2 I. C. 581 ; 13 Bom. L, R. 998 —36 questions falHng under S. 38 is not excluded. ro8 

Bom. 334 j 16 Bom. 80. I.C. 192 * A.I.R. 1928 Lah. 234. The expression 

See. 38 . — Jurisdiction of Civil Court® to decide ** omission ” in eectkm 38 may not be equivalent 
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(а) the name of any person is fraudulently or without sufficient cause entered 
in or omitted from the register of members of a company ; or 

(б) default is made or unnecessary delay takes place in entering on the register 
the fact of any person having ceased to be a member, 

the person aggrieved, or any member of the company, or the company, may apply to 
the Court for rectification of the register. 

(2) The Court may either refuse the application, or may order rectification of 
the register and payment by the company of any damages sustained by any party 
aggrieved, and may make such order as to costs as it in its discretion thinks fit. 

(3) On any application under this section the Court may decide any question 
relating to the title of any person who is a party to the application to have his name 
entered in or omitted from the register, whether the question arises between members 
or alleged members, or between members or alleged members on the one hand .and the 
company on the other hand ; and generally may decide any question necessary or 
expedient to be decided for rectification of the register : 

Provided that the Court may direct an issue to be tried in which any question 
of law may be raised ; and an appeal from the decision on such an issue shall lie in the 
manner directed by the Code of Civil Procedure, 1908, on the grounds mentioned in 
section 100 of that Code. 

39 . In the case of a company required by this Act to file a list of its members 
with the registrar, the Court, when making an order for 
cation* of re dster*^ ° reCUfi rectification of the register, shall, by its order, direct notice 
& of the rectification to be filed with the registrar. 


to “ refusal” to register. ( 1928) M.W.N, 442 = 
A. I. K. 1928 Mad. 57 1. A judge is not bound to 
decide in a proceeding under section 38 a serious 
question of title. An appeal lies on a point of 
law, from an order passed under the section. A 
company has always a right to waive compliance 
with its rules. 19 A. L. J. 937 =65 T. C. 291 = 
44 A. 151 = L. R. 3 A. 36 = 1922 A. 258. By one 
resolution three shares were allotted by five 
directors to three directors, held , that allotment 
of shares is but a contract and whete three 
shares were allotted by one vote recorded in one 
resolution the one vote is not divisible into three 
votes. Because it is really one vote and not three 
votes and because each of the allotments was not 
considered separately on its own merits and be- 
cause each director was interested in the allot- 
ments to other two and probably voted for them 
in consideration of an allotment to himself. A 
quorum of three directors being necessary 
the directors in whose favour the allotment 
was made could not validly vote and thus the 
remaining two directors could form no quorum 
and the resolution and the allotment w ere there- 
fore invalid. 64 I. C. 933 - 23 Bom. L. R. 1104. 
A direction by the lower Court of an issue for 
trial involving a question of law, and a decision 
actually arrived at on such issue are necessary 
for a right to appeal under S. 38 of the Act, and 
the appeal from such a decision can be based on 
the grounds mentioned in S. 100, C.P C. 41 Bom. 
76 = 37 I. C. 666 = 18 Bom. L R. 982. The pro- 
viso to sec. 38 must be read with reference to all 
the clauses of the section. (Ibid.) A purchaser of 
shares at an execution sale has no right to com- 
pel the transfer of the shares to his name by the 
company, there being no difference between a 
private purchaser and a purchaser at a Court 
sale. 4| Bom. 76=37 I. C. 666 ; 18 Bom. L. R. 
982 [Ind. Jar. (N. S.) 258, Dist ]• Register of 
9 hareboldert-~Rectification-~ Company not guilty 


of default or unnecessary delay — Liquidation — 
Liability of transferee as contributory. 40 Bom. 
134 = 28 I. C, 983 = 17 Bom. L. R. 342. If a 
shareholder applies to have his name removed 
from the Register of Members, the mortgagee of 
the uncalled share capital can oppose the appli- 
cation. 60 I. C. 946 = 47 Cal. 901. The discre- 
tion of the Court under S. 38 is unlimited and 
should be used according to the circumstances of 
each case. 60 I. C. 946 = 47 Cal. 901 Transferee 
of share can bring a suit for registration of his 
name in respect of shares purchased. 1928 M. 
W. N. 442 = A. I. R. 1928 Mad. 571. A person 
who claims to have been misled by fiaud or false 
representation into taking shares in a company, 
should raise the objection without delay. The 
power to take summary action under S. 38 is 
discretionary, no P. L. R. 1915 = 29 I. C, 77 0 = 
249 P. W. R. 1915. The power to order rectifi- 
cation c f the register of a company is entirely a 
matter of discretion for the Court. 55 I. C. 751 
= 12 Bur. L. T. 194. See also 49 I. C. 288 = 11 
Bur. L. T. 156. It ought not to be exercised 
w hen the only object of the application is to save 
the expense of taking out Letters of Administra- 
tion .and of legal transfer of the shares to the 
applicant’s name. 55 I. C. 751=12 Bur. L. T. 
194 ; 49 I.C. 288 = 11 Bur. L.T. 156. Rectification 
of Registrar — Table A — Dividends, to be paid 
out of profits. 49 I. C. 288 = 11 Bur. L. T. 156. 
The registration of a transfer of shares sanction- 
ed by one Director of a company is not invalid.5 
Bur. L. T. 271 = 18 l.C. 481=6 L. B. R. 152. 
See also 17 I. C. 640 = 14 Bom. L. R. 919. A 
refusal to register transfers should not be arbi- 
trary, capricious or wanton. The Court can and 
should consider the ground of refusal where these 
are disclossed. 5 Bur. L. T. 271 = 18 I, C. 481 = 
6 L. B. R. 152 ; 17 I. C. 640= 14 Bom. I..R. 919. 
Jurisdiction as to registration of names. 17 I. C. 
640 = 14 Bom. L. R, 919. 
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. 40. The register of members shall be Printa facie 

egister to e evi ence. evidence of any matters by this Act directed or authorised 
to be inserted therein. 


, 41. (1) A company having a share capital may, if 

branTreeUterTn^thVuni'ted s ° authorised by its articles, cause to be kept in the United 
Kingdom. Kingdom a branch register of members tin this Act called 

a British register). 

(2) 1 he company shall, within one month from the date of the opening of any 
British register, file with the registrar notice of the situation of the office where such 
register is kept and, in the event of any change in the situation of such office or of its 
discontinuance, shall within one month from the date of such change or discontinu- 
ance, as the case may be, file notice of such change or discontinuance. 

(3) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues. 


42. (1) A British register shall be deemed to be part of the company’s 

Regulations as to British register of members (in this section called the principal 
register. register). 

(2) It shall be kept in the same manner in which the principal register is by 
this Act required to be kept, except that the advertisement before closing the register 
shall be inserted in some newspaper circulating in the locality wherein the British 
register is kept. 

(3) The company shall transmit to its registered office in India a copy of every 
entry in its British register as soon as may be after the entry is made ; and shall cause 
to be kept at such office, duly entered up from time to time, a duplicate of its British 
register, and the duplicate shall, for all the purposes of this Act, be deemed to be part 
of the principal register. 

(4) Subject to the provisions of this section with respect to the duplicate regis- 
ter, the shares registered in a British register shall be distinguished from the shares 
registered in the principal register, and no transaction with respect to any shares regis- 
tered in a British register shall, during the continuance of that registration, be register- 
ed in any other register. 

(5) The company may discontinue to keep any British register, and thereupon 
all entries in that register shall be transferred to the principal register. 

(6) Subject to the provisions of this Act, any company may, bv its articles, 
make such regulations as it may think fit respecting the keeping of a British register. 


43. A company limited by shares, if so authorised by its articles may, with res- 
pect to any fully paid-up shares, or to stock, issue under 
bearer 6 °* share * warrants t0 its common seal a warrant stating that the bearer of the 

warrant is entitled to the shares or stock therein specified, 
and may provide by coupons or otherwise, for the payment of the future dividends on 
the shares or stock included in the warrant, in this Act termed a share- warrant. 


44. 


Effect of share-wairant. 


A share-warrant shall entitle the bearer thereof to the shares or stock there- 
in specified, and the shares or stock may be transferred 
by delivery of the warrant. 


45. The bearer of a share-warrant shall, subject to the articles of the company, 
be entitled, on surrendering it for cancellation to have his 
Registration of name of name entered as a member in the register of members ; 

and the company shall be responsible for any loss incurred 
by any person by reason of the company entering in its register the name of a bearer 
of a share-warrant in respect of the shares or stock therein specified without the 
warrant being surrendered and cancelled. 


Sec* 40 .— Burden of proving condjtiOns and 95 I. C. 2^2 — A. I. R. 1926 Lah. 414. See also 

failure to send notice of allotment is on pro- 48 Ail. 580 cited under S, 30 supra . 
pounder. 27 Punj. L. R. 842 «8 L. L. J. 240 « 
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46 . The bearer of a share-warrant may, if the articles of the company so provide, 
be deemed to be a member of the company within the 
Position of bearer of share- mean j n g 0 f this Act, either to the full extent or for any 
mArfaIU * purposes defined in the articles, except that he shall not 

be qualified in respect of the shares or stock specified in the warrant for being a 
director or manager of the company, in cases where such a qualification is required by 
the articles. 


47 . 


Entries in register 
share-warrant issued. 


when 


(i) On the issue of a share-warrant, the company shall strike out of its 
register of members the name of the member then entered 
therein as holding the shares or stock specified in the 
warrant as if he had ceased to be a member, and shall 
enter in the register the following particulars, namely : — 

(1) the fact of the issue of the warrant ; 

(ii) a statement of the shares or stock included in the warrant, distinguishing 
each share by its number ; and 

(iii) the date of the issue of the warrant. 

(2) If a company makes default in complying with the requirements of this 
section it shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues, and every officer of the company who knowingly and wilfully 
continues or permits the default shall be liable to the like penalty. 

48 . Until the warrant is surrendered, the above particulars shall be deemed to 
be the particulars required by this Act to be entered in the 
Surrender of share-warrant. re gi s t er G f members ; and, on the surrender, the date of 
the surrender shall be entered as if it were the date at which a person ceased to be a 
member. 


Power of company to 
arrange for different amounts 
being paid on shares. 


49 . A company, if so authorised by its articles, may 
do any one or more of the following things, namely : — 


(1) make arrangements on the issue of shares for a difference between the 
share-holders in the amounts and times of payment of calls on their shares ; 

(2) accept from any member who assents thereto the whole or a part of the 
amount remaining unpaid on any shares held by him although no part of that amount 
has been called up ; 

(3) pay dividend in proportion to the amount paid up on each share where a 
larger amount is paid up on some shares than on others. 

Power Of company limited 50 . (i) A company limited by shares, if so autho- 

by shares to alter its share rised by its articles, may alter the conditions of its memo- 
capital. randum as follows (that is to say), it may — 

(а) increase its share capital by the issue of new shares of such amount as it 
thinks expedient ; 

(б) consolidate and divide all or any of its share capital into shares of larger 
amount than its existing shares ; 

(c) convert all or any of its paid-up shares into stock and re-convert that stock 
into paid-up shares of any denomination ; 

(d) sub-divide its shares, or any of them, into shares of smaller amount than is 
fixed by the memorandum, so however, that in the sub-division the proportion between 
the amount paid and the amount, if any, unpaid on each reduced share shall be the 
same as it was in the case of the share from which the reduced share is derived ; 

(*) cancel shares which, at the date of the passing of the resolution in that 
behalf, have not been takeq or agreed to be taken by any person, and diminish the 
amount of its share capital by the amount of the shares so cancelled. 


S*6. 4 A.—Set 164 P. L. R. 1914 under S. 50. or Managing Director— Plea of ignorance of law. 
Sec. SO. — Liability under S. 50— Position as— 164 P. L. R. 1914 *=*15 Cf.L.J. 300*17 P.R. i 9 f 4 
Not affected by resignation 0/ the Chief Secretary (Cr.)*23 I. C. saff P.W.R, 1914 (Cr*)* 
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(a) The powers conferred by this section with respect to sub-division of shares 
must be exercised by special resolution. 

( 3 ) Where any alteration has been made under this section in the memorandum 
of a company, every copy of the memorandum issued after the date of the alteration 
shall be in accordance with the alteration. 

(4) If a company makes default in complying with the requirements of sub- 
section ( 3 ), it shall be liable to a fine not exceeding ten rupees for each copy in respect 
of which default is made ; and every officer of the company who knowingly and wilful- 
ly authorises or permits the default shall be liable to the like penalty. 

( 5 ) A cancellation of shares in pursuance of this section shall not be deemed 
to be a reduction of share capital within the meaning of this Act. 

51. ( 1 ) Where a company having a share capital has consolidated and divided its 
share capital into shares of larger amount tharl its existing 
shares or converted any of its shares into stock, or re-con- 
verted stock into shares, it shall within fifteen days of the 
consolidation and division, conversion or re-conversion, 
file notice with the registrar of the same, specifying the 
share consolidated and divided, or converted, or the stock re-converted. 

( 2 ) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues, and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty. r 


Notice to registrar of con- 
solidation of share capital, 
conversion of shares into 
stock, etc. 


52. Where a company having a share capital has converted any of its shares into 
Effect of conversion of stock, and filed notice of the conversion with the regis- 
shares into stock. trar, all the provisions of this Act which are applicable to 

shares only shall cease as to so much of the share capital as is converted into stock ; 
and the register of members of the company, and the list of members to be filed with 
the registrar, shall show the amount of stock held by each member instead of the 
amount of shares and the particulars relating to shares hereinbefore required by this 
Act. 


53. ( 1 ) Where a company having a share capital, whether its shares have or 
Notice of increase of share have not been converted into stock, has increased its share 

capital or of members. capital beyond the registered capital, and where a com- 

pany not having a share capital has increased the number of its members beyond the 
registered number, it shall file with the registrar, in the case of an increase of share 
capital, within fifteen days after the passing, or in the case of a special resolution the 
confirmation, of the resolution authorising the increase, and in the case of an increase 
of members within fifteen days after the increase was resolved on or took place, notice 
-of the increase of capital or members, and the registrar shall record the increase. 

( 2 ) If a company makes a default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues, and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the like penalty. 

54. ( 1 ) A company limited by shares may, by special resolution confirmed by an 
Reorganization of share order of the Court, modify the conditions contained in its 

capital. memorandum so as to reorganize its share capital, whether 

by the consolidation of shares of different classes or by the division of its shares into 
shares of different classes : 

Provided that no preference or special privilege attached to or belonging to any 
class of shares shall be interfered with except by resolution passed by a majority in 
number of shareholders of that class holding three-fourths of the share capital of that 
class and confirmed at a meeting of shareholders of that class in the same manner as 
a special resolution of the company is required to be confirmed, and every resolution 
ao passed shall bind all shareholders of the dass. 


Sect. 54 $ 5 . Stt 30 Bom. L. R, 598. 
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( 2 ) Where an order is made under this section, a certified copy thereof shall 
be filed with the registrar within twenty-one days after the making of the order, or 
within such further time as the Court may allow, and the resolution shall not take 
effect until such a copy has been so filed. 

Reduction of Share Capital . 

55. ( 1 ) No company limited by shares shall have 
Reduction of share capital. power to buy own shares unless the consequent reduc- 
tion of capital is effected and sanctioned in manner hereinafter provided. 

( 2 ) Subject to confirmation by the Court, a company limited by shares 
if so authorised by its articles, may by special resolution reduce its share capital 
in any way, and in particular (without prejudice to the generality of the foregoing 
power) may — 

(a) extinguish or reduce the liability on any of its shares in respect of share 
capital not paid up ; or 

( b ) either with or without extinguishing or reducing liability on any of its 
shares, cancel any paid-up share capital which is lost or unrepresented by available 
assets ; or 

(c) either with or without extinguishing or reducing liability on any of its 
shares, pay off any paid-up share capital which is in excess of the wants of the company, 
and may, if and so far as is necessary, alter its memorandum by reducing the amount 
of its share capital and of its shares accordingly. 

( 3 ) 4 special resolution under this section is in this Act called a resolution for 
reducing share capital. 

56. Where a company has passed and confirmed a 
confirming^rder 0 C ° Urt ^ reso ^ ut i° n for reducing share capital, it may apply by peti- 

°‘ " ° tion to the Court for an order confirming the reduction. 

57. On and from the confirmation by a company of a resolution for reducing share 

capital, or where the reduction does not involve either the 
n a n d f U ° n ^ a** C ° m diminution of any liability in respect of unpaid share 

capital or the payment to any share-holder of any paid-up 
share capital, then on and from the presentation of the petition for confirming the 
reduction, the company shall add to its name, until such date as the Court may fix, the 
words “ and reduced ” as the last words in its name, and those words shall, until that 
date, be deemed to be part of the name of the company : 

Provided that, where the reduction does not involve either the diminution of any 
liability in respect of unpaid share capital or the payment to any share- holder of any 
paid-up share capital the Court may, if it thinks expedient, dispense altogether 
with the addition of the words “ and reduced 

58. ( 1 ) Where the proposed reduction of share capital involves either diminution 

of liability in respect of unpaid share capital, or the pay- 

settlemenLof tot"?ob£ctfS ment t0 a " y share-holder of any paid-up share capital, and 
creditors. in any other case if the Court so directs, every creditor of 

the company who at the date fixed by the Court is entitled 
to any debt or claim which, if that date were the commencement of the winding up of 
the company, would be admissible in proof against the company, shall be entitled to 
object to the reduction. 

( 2 ) The Court shall settle a list of creditors so entitled to object, and for that 
purpose shall ascertain, as far as possible without requiring an application from any 
creditor, the names of those creditors and the nature and amount of their debts or 
claims, and may publish notices fixing a day or days within which creditors not entered 
on the list are to claim to be so entered or are to be excluded from the right of object- 
ing to the reduction. 

59. Where a creditor entered on the list of creditors whose debt or claim is not 

discharged or determined does not consent to the reduc- 
sen?7^V 0 edUor en on W 8e h curt?y tion, the Court may, if it thinks fit, dispense with the 
being given for his debt. consent of that creditor, on the company securing payment 

of his debt or claim by appropriating, as the Court may 
direct, the following amount (that is to say),— 
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(0 if the company admits the full amount of his debt or claim, or, though not 
admitting it, is willing to provide for it, then the full amount of the debt or claim ; 

(n) If the company does not admit or is not willing to provide for the full 
amount of the debt or claim, or if the amount is contingent or not ascertained, then an 
amount fixed by the Court after the like inquiry and adjudication as if the company 
were being wound up by the Court. 


60. The Court, if satisfied, with respect to every creditor of the company who 

under this Act is entitled to object to the reduction, that 

r er confirming reduction. e j t her his consent to the reduction has been obtained or 
his debt or claim has been discharged or has determined or has been secured, may 
make an order confirming the reduction on such terms and conditions as it thinks fit. 

61. (1) The registrar on production to him of an order of the Court confirming 

the reduction of the share capital of a company, and on 
min e ?i S ^ a !l°i n ° rder and filing of a certified copy of the order and of 

* 1 11 ° l et * Uv '“ r *‘* a minute (approved by the Court) showing with respect to 

the share capital of the company as altered by the order, the amount of the share 
capital, the number of shares into which it is to be divided and the amount of each 
share, and the amount (if any) at the date of the registration deemed to be paid up on 
each share, shall register the order and minute. 

(2) On the registration, and not before, the resolution for reducing share capital 
as confirmed by the order so registered shall take effect.* 

(3) Notice of the registration shall be published in such manner as the Court 
may direct. 

(4) the registrar shall certify under his hand the registration of the order and 
minute, and his certificate shall be conclusive evidence that all the requirements of 
this Act with respect to reduction of share capital have been complied with, and that 
the share capital of the company is such as is stated in the minute. 

62. (1) The minute when registered shall be deemed to be substituted for the 
corresponding part of the memorandum of the company, 
and shall be valid and alterable as if it had been origi- 
nally contained therein, and shall be embodied in every 

copy of the memorandum issued after its registration. 

(2) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding ten rupees for each copy in respect 
of which default is made, and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty. 

63. ( 1) A member of the company, past or present, shall not be liable in respect 

of any share to any call or contribution exceeding in 

Lability of members in res- amoun t the difference (if any) between the amount paid 
pect of reduced shares. , .. , \ . . r f. , 

(or as the case may be; the reduced amount, if any, which 

is to be deemed to have been paid, on the share and the amount of the share as fixed 
by the minute ; 


Minute to 
memorandum. 


form part of 


Provided that, if any creditor, entitled in respect of any debt or claim to object 
to the reduction of share capital, is, by reason of his ignorance of the proceedings for 
reduction, or of their nature and effect with respect to his claim not entered on the list 
of creditors, and, after the reduction, the company is unable, within the meaning of the 
provisions of this Act with respect to winding up by the Court, to pay the amount of 
his debt or claim, then — 

(i) every person who was a member of the company at the date of the regis- 
tration of the order for reduction and minute, shall be liable to contribute for the pay- 
ment of that debt, or claim an amount not exceeding the amount which he would 
have been liable to contribute if the company had commenced to be wound up on the 
day before that registration ; and 

(ii) if the company is wound up the Court, on the application of any such 
creditor and proof of his ignorance as aforesaid, may, if it thinks fit, settle accordingly 
a list of persons so liable to contribute, and make and enforce calls and orders on the 
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Penalty on concealment of 
name of creditor. 


Publication of reasons for 
reduction. 


Increase and reduction of 
share capital in case of a com- 
pany limited by guarantee 
having a share capital. 


Registration of unlimited 
company as limited. 


contributories settled on the list as if they were ordinary contributories in a wind- 
ing up. 

( 2 ) Nothing in this section shall affect the rights of contributories among 
themselves. 

64. If any officer of the company wilfully conceals the name of any creditor en- 
titled to object to the reduction, or wilfully misrepresents 
the nature or amount of the debt or claim of any creditor, 
or if any officer of the company abets any such conceal- 
ment or misrepresentation as aforesaid, every such officer shall be punishable with 
imprisonment which may extend to one year, or with fine, or with both. 

65. In any case of reduction of share capital, the Court may require the company 
to publish as the Court directs the reasons for reduction, 
or such other information in regard thereto as the Court 
may think expedient with a view to give proper informa- 
tion to the public, and, if the Court thinks fit, the causes which led to the reduction. 

66. A company limited by guarantee and registered after the commencement of 
this act may, if it has a share capital and is so authorised 
by its articles, increase or reduce its share capital in the 
same manner and subject to the same conditions in and 
subject to which a company limited by shares may 
increase or reduce its share capital under the provisions 
of this Act. 

Registration of Unlimited Company as Limited . 

67. ( 1 ) Subject to the provisions of this section, any company registered as 
unlimited may register under this Act as limited or any 
company already registered as a limited company may 
re-register under this Act, but the registration of an 

unlimited company as a limited company shall not affect any debts, liabilities, obliga- 
tions or contracts incurred or entered into by, to, with or on behalf of, the company 
before the registration, and those debts, liabilities, obligations and contracts may be 
enforced in manner provided by Part VIII of this Act in the case of a company regis- 
tered in pursuance of that Part. 

( 2 ) On registration in pursuance of this section, the registrar shall close the 
former registration of the company, and may dispense with the delivery to him of 
copies of any documents with copies of which he was furnished on the occasion of the 
original registration of the company ; but save as aforesaid, the registration shall take 
place in the same manner and shall have effect as if it were the first registration of 
the company under this Act. 

68. An unlimited company having a share capital 
may, by its resolution for registration as a limited com- 
pany in pursuance of this Act, do either or both of the 
following things, namely : — 

(a) increase the nominal amount of its share capital by increasing the nominal 
amount of each of its shares, but subject to the condition that no part of the amount 
by which its capital is so increased shall be capable of being called up except in the 
event and for the purposes of the company being wound up : 

(h) provide that a specified portion of its uncalled share capital shall not be 
capable of being called up except in the event and for the purposes of the company 
being wound up. 

Reserve Liability of Limited Company . 

69. A limited company may by special resolution determine that any portion of 
its share capital which has not been already called up 
shall not be capable of being called up, except in the 
event and for the purposes of the company being wound 
up* and thereupon that portion of its share capital shall not be capable of being 
called tg} except in the event and for the purposes aforesaid. 


Power of limited company 
to provide for reserve share 
capital on registration. 


Reserve liability of limited 
company. 
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Unlimited Liability of Directors . 

Limited company may have 70. ( 1 ) In a limited company the liability of the 

directors with unlimited lia- directors or of any director, may, if so provided by the 
bi,it y- memorandum, be unlimited. 

(2) In a limited company in which the liability of any director is unlimited; 
the directors of the company (if any) and the member who proposes a person for 
election or appointment to the office of director shall add to that proposal a statement 
that the liability of the person holding that office will be unlimited and the promoters 
and officers of the company, or one of them, shall before the person accepts the office 
or acts therein, give him notice in writing that his liability will be unlimited. 

(3) If any director or proposer makes default in adding such a statement, or if 
any promoter or officer of the company makes default in giving such a notice, he 
shall be liable to a fine not exceeding one thousand rupees and shall also be liable 
for any damage which the person so elected or appointed may sustain from the default, 
but the liability of # the person elected or appointed shall not be affected by the 
default. 

. . . 71 . (1) A limited company, if so authorised by its 

company TakiT articIes - ma y> s P ecial resolution, alter its memorandum 

directors unlimited. so as to render unlimited the liability of its directors or of 

any director. 

(2) Upon the confirmation of any such special resolution, the provisions there- 
of shall be as valid as if they had been originally contained in the memorandum, and a 
copy thereof shall be embodied in or annexed to every copy of the memorandum issued 
after the confirmation of the resolution. 

(3) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding ten rupees for each copy in respect of 
which default is made ; and every officer of the company, who knowingly and wilfully 
authorises or permits the default, shall be liable to the like penalty. 

PART IV. 


Management and Administration. 


Registered office of com- 
pany. 


Office and Name. 

72 . (1) Every company shall have a registered 

office to which all communications and notices may be 
addressed. 


(2) Notice in writing of the situation of the registered office, and of any change 
therein, shall be filed with the registrar who shall record the same. 

(3) If a company carries on business without complying with the requirements 
of this section, it shall be liable to a fine not exceeding fifty rupees for evfcry day dur- 
ing which it so carries on business. 


Publication of name by a 
limited company. 


73 . Every limited company — 


{a) shall paint or affix, and keep painted or affixed, its name on the outside of 
every office or place in which its business is carried on, in a conspicuous position, in 
letters easily legible and in English characters, and also, if the registered office be 
situate in a place beyond the local limits of the ordinary original civil jurisdiction of a 
High Court, in the characters of one of the vernacular languages used in that place ; 
(b) shall have its name engraven in legible characters on its seal ; 


geo. 70 . — See 18 Mad. 56 (Relation of director 
to share-holder is one of fiduciary nature.) 

See. 73 . — A company purchased certain machi- 
nery and in lieu thereof one of its Secretaries ai)d 
Treasurers executed a pro-note signing it in his 
own name. The pro-note was on a sheet of paper 


printed with the name of the company and bear- 
ing a stamp impression of the OtlMlfty- Held, 
the pro-note was signed on behalf edflpe Company 
and it was therefore liable on the t^ote. 24 Bom. 
L. R. 355 ==6 7 C. 941 « 1923 Bom. 29. 
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(c) shall have its name mentioned in legible English characters in all bill-heads 
and letter paper and in all notices, advertisements and other official publications of the 
company, and in all bills of exchange, hundis, promissory notes, endorsements, cheques 
and orders for money or goods purporting to be signed by or on behalf of the company 
and in all bills of parcels, invoices, receipts and letters of credit of the company. 


74. (i) If a limited company does not paint or affix, and keep painted or affixed, 

its name in manner directed by this Act, it shall be liable 
tion^f name ^ non * pubhca ‘ to a fine not exceeding fifty rupees for not so painting or 
tiOB A 4 " affixing its name, and for every day during which its name 

is not so kept painted or affixed, and every officer of the company, who knowingly and 
wilfully authorises or permits the default, shall be liable to the like penalty. 

( 2 ) If any officer of a limited company, or any person on its behalf, uses or 
authorises the use of any seal purporting to be seal of the company whereon its name 
is not so engraven as aforesaid, or issues or authorises the issue of any bill head, 
letter paper, notice, advertisement or other official publication of the company, or signs 
or authorises to be signed on behalf of the company any bill of exchange, hundi, pro- 
missory note, endorsement, cheque or order for money or goods, or issues or authorises 
to be issued any bill of parcels, invoice, receipt or letter of credit of the company, 
wherein its name is not mentioned in manner aforesaid, he shall be liable to a fine not 
exceeding five hundred rupees, and shall further be personally liable to the holder of 
any such bill of exchange, hundi, promissory note, cheque or order for money or goods 
for the amount thereof, unless the same is duly paid by the company. 


75. ( 1 ) Where any notice, advertisement or other official publication of a com- 

. pany contains a statement of the amount of the authorised 

weU^as ‘sabscri bed and paid- up of ‘j 16 company such notice, advertisement or other 

cap i ta l. official publication shall also contain a statement in an 

equally prominent position and equally conspicuous charac- 
ters of the amount of the capital which has been subscribed and the amount paid up. 

( 2 ) Any company which makes default in complying with the requirements of 
this section and every officer of the company who is knowingly a party to the default 
shall be liable to a fine not exceeding one thousand rupees. 


Meetings and Proceedings. 

76. ( 1 ) A general meeting of every company shall be held once at the least in 

. every year, and not more than fifteen months after the 

Annual general meeting. holding of the last preceding general meeting, and, if not 

so held, the company and every officer of the company, who is knowingly a party to 
the default, shall be liable to a fine not exceeding five hundred rupees. 


8eo. 76. — Omission of Directors to hold general 
meeting— Effect of — Holding of extraordinary 
meeting— Offence. 72 I. C. 349 = 24 Cr. L. J. 

349 = 25 Bom. L. R. 224 = 1923 Bom. 194(2). 
Heldy in this case that the directors were guilty 
of an offence under the section and that the 
holding of an extraordinary meeting on the 
requisition of the shareholder was not a sufficient 
compliance with S. 76. 72 I. C. 349 = 24 Cr. L. J. 
349 = 25 Bom. L. R. 224=1923 Bom. 194 
(2). Before an officer of a limited company 
can be convicted under S. 134 (4) for default in 
submitting the balance sheet laid before company 
at its general meeting, as general meeting was 
not held, it must be shown with reference to 
S. 76 that the officer was a party to the default 
in holding the general meeting. 21 C. W. N. 840 
= t8 Cr. L. J. 3 * 5=38 I. C. 437 . Under S.74 
the word ‘manager’ includes every person 
or body of persons who conducts or conduct 
the affairs of the company and to whom its 
management, subject to the control of the 


Directors, is entrusted. 18 P. R. 1916 (Cr.) = 
143 P. L. R. 1916=35 I. C. 482 = 17 Cr, L.J. 306. 
Under S, 76 there is no difference between a 
general meeting and an extraordinary meeting of 
the company 1 U. P. L. R. (H.C.) 171=54 I. C. 
494 = 21 Cr. L. J. 94. 

Where an extraordinary general meeting of a 
company was held within fifteen months of the 
last general meeting, no offence had been com- 
mitted under S. 76. 1 U. P. L. R. (H. C.) 171 
= 54 I. C. 494=21 Cr. L.J. 94. A Chairman of 
a meeting is neither wholly a ministerial nor a 
judicial officer and for his bona fide acts of 
excluding a share-holder from voting or from be- 
coming director he cannot be sued. 46 P R. 1911 
= 179 L. R. 191 1 = 10 I. C. 515 = 108 P. W. R. 
19 1 1. Where the Articles of Association em- 
power the Chairman to adjourn meeting with its 
consent, he is not bound to do it even if the 
meeting desires an adjournment. 47 Bom. 915 « 
25 Bom. L. R. 1083 = 1924 Bom. 102. 
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(a) When default has been made in holding a meeting of the company in 
accordance with the provisions of this section, the Court may, on the application 5 

company ^ ° f *** C ° mpaDy ’ Cal1 or direct the callin « of a general meeting of tte 

77 . (1) Every company limited by shares and registered after the commence- 

Statutory meeting of com- !V* n J ^ shall, within a period of six months, from 

pany. the date at which the company is entitled to commence 

... , ,,, „ ° us > ness - hold a general meeting of the members of the 

company which shall be called the statutory meeting. 

(a) The directors shall, at least ten days before the day on which the meeting 
is held, forward a report (m this Act called the statutory report ”) to every member of 
the company and to every other person entitled under this Act to receive it. 

(3) The statutory report shall be certified by not less than two directors of the 
company or, where there are less than two directors, by the sole director and shall 
state — 

(a) the total number of shares allotted, distinguishing shares allotted as fully or 
partly paid up otherwise than in cash, and stating in the case of shares partly paid ud 
the extent to which they are so paid up, and in either case the consideration for which 
they have been allotted ; 

( 5 ) the total amount of cash received by the company in respect of all the 
shares allotted distinguished as aforesaid : 


(c) an abstract of the receipts of the company whether from its share capital 
or from debentures, and of the payments made thereout, up to a date within seven 
days of the date of the report, exhibiting under distinctive headings the receipts of 
the company from shares and debentures and other sources, the payments made 
here-out and particulars concerning the balance remaining in hand and an account or 
■estimate of the preliminary expenses of the company ; 

(d) the names, addresses and descriptions of the directors, auditors (if any) 
managers (if any) and secretary of the company ; 

GO the particulars of any contract, the modification of which is to be sub- 
mitted to the meeting for its approval, together with the particulars of the modification 
or proposed modification. 

(4) The statutory report shall, so far as it relates to the shares allotted by the 
-company and to the cash received in respect of such shares and to the receipts and 
payments of the company on capital account, be certified as correct by the auditors (if 
any) of the company. 

(5) The directors shall cause a copy of the statutory report, certified as by this 
section required, to be filed with the registrar forthwith after the sending thereof to 
the members of the company. 

(6) Every director of the company who knowingly and wilfully authorises or 

permits a default in complying with the provisions of sub-section (2) or sub-section (5) 
shall be liable to a fine not exceeding twenty rupees for every day during which the 
default continues. b 

(7) The directors shall cause a list showing the names, descriptions and addres- 
ses of the members of the company, and the number of shares held by them respec- 
tively, to be produced at the commencement of the meeting, and to remain open and 
accessible to any member of the company during the continuance of the meeting. 

(8) The members of the company present at the meeting shall be at liberty to 
discuss any matters relating to the formation of the company, or arising out of the 
statutory report, whether previous notice has been given or not but no resolution of 
which notice has not been given in accordance with the articles may be passed. 

(9) The meeting may adjourn from time to time, and at any adjourned meeting 
any resolution of which notice has been given in accordance with the articles, either 


Sec, 77 . — An offence punishable under an Act 896 = 411.0. 1008 = 41 P. 1017 'Cr ) 

and committed while the Act is in force cannot 31 P. R. 1917 (Cr.;. * • y ^ 

be punished after the Act is repealed. 18 Cr.L.J. 
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before or subsequently to the former meeting, may be passed, and the adjourned 
meeting shall have the same powers as an original meeting. 

(10) If a petition is presented to the Court in manner provided by Part V for 
winding up the comparty on the ground of default in filing the statutory report or in 
holding the statutory meeting the Court may, instead of directing that the company be 
wound up, give direction for the statutory report to be filed or a meeting to be held, 
or make such other order as may be just. 

(11) The provisions of this section as to the forwarding and filing of the statu- 
tory report shall not apply in the case of a private company. 

ft. (1) Notwithstanding anything in the articles, the directors of a company 
which has a share capital shall, on the requisition of the 

Calling of extraordinary foyers of not less than one-tenth of the issued share 
* capital of the company upon which all calls or other sums, 

then due have been paid, forthwith proceed to call an extraordinary general meeting 
pf the company. 

(2) The requisition must state the objects of the meeting, and must be signed 
by the requisitionists and deposited at the registered office of the company, and may 
consist of several documents in like form, each signed by one or more requisitionists. 

(3) Jf the directors do not proceed within tWenty-one days from the date of the 
requisition being so deposited to cause a meeting to be called, the requisitionists, or a 
majority of them in value, may themselves call the meeting, but in either case any 
meeting so called shall be held within three months from the date of the deposit of the 
requisition. 

(4) If at any such meeting a resolution requiring confirmation at another 
meeting is passed the directors shall forthwith call a further extraordinary general 
meeting for the purpose of considering the resolution and, if thought fit, of confirming 
it as a special resolution and, if the directors do not call the meeting within seven days 
from the date of the passing of the first resolution, the requisitionists, or a majority of 
them in value, may themselves call the meeting. 

(5) Any meeting called under this section by the requisitionists shall be called 
in the same manner, as nearly as possible, as that in which meetings are to be called 
by directors. 

Provisions as to meetings 79. In default of, and subject to, any regulations in 

and votes. the articles, — 

(«) a meeting of a company may be called by fourteen days' notice in writing 
served on every member in manner in which notices are required to be served by Table 
A in the First Schedule ; 

(it) five members may call a meeting ; 

(tit) any person elected by the members present at a meeting may be chair- 
man thereof ; and 

(uO every member shall have one vote. 

80 . A company which is a member of another company may, by resolution of the 

directors, authorise any of its officials or any other person 
pa^ r Trn^togs °of other to act as its representative at any meeting of that other 
C4^«ciies of which they are company, and the person so authorised shall be entitled 
members. to exercise the same powers on behalf of the company 

which he represents as if he were an individual share- 
holder of that other company. 

81 . (1) A resolution shall be an extraordinary resolution when it has been passed 

, by a majority of not less than three-fourths of such 

reSfutfon^ 111 ^ ^ specia members entitled to vote as are present in person or by 

1 ^ proxy (where proxies are allowed) at a general meeting of 

8 eo. 81 . — As to appointment of proxy and his if a woman ask to sfop a general meeting for not 
qualifications, see 2 A.LJ. 139 = 29 Bom. 126= supplying information which can be supplied at 
7 Bom. L. R. 29 = 1 C- L. J. 150 (P.C.) Inspec- the general meeting. 97 I. C. 84 = A. I. R. 1926 
tion not allowed — Nor can shareholder even Sind 295. Liquidator — Appointment — Notice — 
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which notice specifying the intention to propose the resolution as an extraordinary 
resolution has been duly given. 

(2) A resolution shall be a special resolution when it has been — 

(a) passed in manner required for the passing of an extraordinary resolution-' 

and 

(b) confirmed by a majority of such members entitled to vote as are present 
in person or by proxy (where proxies are allowed) at a subsequent general meeting of 
which notice has been duly given, and held after an interval of not less than fourteen 
days, nor more than one month, from the date of the first meeting. 

(3) At any meeting at which an extraordinary resolution is submitted to be 
passed or a special resolution is submitted to be passed or confirmed, a declaration of 
the chairman on a show of hands that the resolution is carried shall, unless a poll is- 
demanded, be conclusive evidence of the fact without proof of the number or propor 
tion of the votes recorded in favour of or against the resolution. 

(4) At any meeting at which an extraordinary resolution is submitted to be 
passed or a special resolution is submitted to be passed or confirmed, a poll may be 
demanded by three persons for the time being entitled according to the articles to vote 
unless the articles of the company require a demand by such number of such persons, 
not in any case exceeding five, as may be specified in the articles. 

(5) In a case where, if a poll is demanded, it may in accordance with the arti- 
cles be taken in such manner as the chairman may direct, it may, if the chairman so 
directs, be taken at the meeting at which it is demanded. 

(6) When a poll is demanded in accordance with this section, in computing the 
majority on the poll, reference shall be had to the number of votes to which each 
member is entitled by the articles of the company. 

(?) For the purposes of this section notice of a meeting shall be deemed to be 
duly given and the meeting to be duly held when the notice is given and the meeting 
held in manner provided by the articles. 

82 . (1) A copy of every special and extraordinary resolution shall, within fifteen 

days from the confirmation of the special resolution or 

spe R d!i S and 0n ext a raorZary rt from the P ass ^g of th * extraordinary resolution, as the 
solutions. case may be, be printed or typewritten and filed with the 

registrar who shall record the same. 

(2) Where articles have been registered, a copy of every special resolution for 
the time being in force shall be embodied in or annexed to every copy of the articles 
issued after the date of the resolution. 

(3) Where articles have not been registered, a copy of every special resolution 
shall be forwarded in print to any member at his request, on payment of one rupee or 
such less sum as the company may direct. 

(4) If a company makes default in so filing with the registrar a copy of a 
special or extraordinary resolution, it shall be liable to a fine not exceeding twenty 
rupees for every day during which the default continues. 

(5) If a company makes default in embodying in or annexing to a copy of its 
articles or in forwarding in print to a member when required by this section a copy of 
a special resolution, it shall be liable to a fine not exceeding ten rupees for each copy 
in respect of which default is made. 

(6) Every officer of a company who knowingly and wilfully authorises or permits 
any default by the company in complying with the requirements of this section shall be 
liable to the like penalty as is imposed by this section on the company for that default. 

83 . (1) Every company shall cause minutes of all 

Minutes of proceedings of proceedings of general meetings and of its directors to be 

entered m books kept for that purpose. 

(2) Any such minute, if purporting to be signed by the chairman of the meeting 
at which the proceedings were had, or by the chairman of the next succeeding meeting* 
shall be evidenc e of the proceedings. 

Validity of liquidator's appointment 11 I. C. 975 A-L.J. 763. 

= 15 C. W. N. 1047. See also 36 All. 416 = 12 Seo. 81 , Cl* (8).— Se* 30 Bom.L.R. 59 8. 

82 
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(3) Until the contrary is proved, every general meeting of the company or 
meeting of directors in respect of the proceedings whereof minutes have been so made 
shall be deemed to have been duly called and held, and all proceedings had thereat to 
have been duly had, and all appointments of directors or liquidators shall be deemed 
to be valid. 

Directors .* 

1 [ 83 - A. (1) Every company registered after the com- 
Directors obligatory. mencement of this Act shall have at least two directors. 

(2) This section shall not apply to a private company.] 

1 [ 83 B. In default of and subject to any regulations in 
Appointment of directors. the ar ^ c j es 0 f a CO mpany other than a private company — 

(0 the subscribers of the memorandum shall be deemed to be the directors of 
the company until the first directors shall have been appointed ; 

(«) the directors of the company shall be appointed by the members in general 
meeting ; and 

(tii) any casual vacancy occurring among the directors may be filled up by the 
directors, but the person so appointed shall be subject to retirement at the same time 
as if he had become a director on the day on which the director in whose place he is 
appointed was last appointed a director.] 

84 . (1) A person shall not be capable of being appointed director of a company 

by the articles, and shall not be named as a director or 
Restrictions on appointment p r0 p 0Se( j director of a company in any prospectus issued 

by or on behalf of the company or in relation to any in- 
tended company or in any statement in lieu of prospectus filed by or on behalf of a 
company, unless, before the registration of the articles or the publication of the pros- 
pectus, or the filing of the statement in lieu of prospectus, as the case may be, he has, 
by himself or by his agent authorised in writing — 

(i) signed and filed with the registrar a consent in writing to act as such 
director ; and 

(it) save in the case of a company limited by guarantee and not having a 
share capital, either signed the memorandum for a number of shares not less than his 
qualification (if any), or signed and filed with the registrar a contract in writing to 
take from the company and pay for his qualification shares (if any). 

(2) On the application for registration of the memorandum and articles of a 
company the applicant shall file with the registrar a list of the persons who have con- 
sented to be directors of the company, and, if this list contains the name of any person 
who has not so consented, the applicant shall be liable to a fine not exceeding five 
hundred rupees. 

(3) This section shall not apply to a private company nor to a prospectus issued 
by or on behalf of a company after the expiration of one year from the date at which 
the company is entitled to commence business. 

85 . (1) Without prejudice to the restrictions imposed by section 84, it shall be 

the duty of every director who is by the articles required 
Qualification of director. t o a spec ifi e d share qualification, and who is not 


Sec*. 33 A and 83-B. — 1 These sections and the 
heading * Directors ’ were inserted by Act XI of 
1014, S. 2. 

See*. 83 -A to 85 . DIRECTOR.— Where the 
Directors of a Company knowing that the Com- 
pany is insolvent make payment of money repre- 
senting the uncalled capital due as shares, the 
payment must be treated as payment towards 
capital and not as loan to the company. 62 I C. 
389 = 19 A. L. J. 443. Where the Articles provi- 
ded for notice in writing to a member whose share 
the Company desires to forfeit, it cannot work for- 
feiture without such notice. The Directors have 
no power to cancel or forfeit shares in the 
absence of special power conferred by the Articles. 


3 U. P. L. R. (All.) 57=62 I. C. 450 = 19 A. L. 
J. 351. As to resignation of directors, see 36 
Bom. 564 = 14 I. C. 253 = 14 Bom. L. K. 45. 
The Directors cannot delegate their power of 
allotment of shares if the allotment requires the 
judgment of individual Directors by reason of 
special features. 26 I. C. 349 = 16 M. L. T. 538. 
If the Directors have no right to delegate, a pure- 
ly ministerial officer like the Secretary cannot 
allot. 26 I. C. 349 = 16 M. L. T. 538. A stranger 
dealing with a Joint Stock Company may assume 
that all the acts of the Company or on its behalf 
are regular and proper. 17 I. C. 976=39 Cal. 
810. See also 10 L C. 748 = 13 Bom. L. R. 162. 
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already qualified, to obtain his qualification within two months after his appointment, 
or such shorter time as may be fixed by the articles. 

(2) The office of director of a company shall be vacated if the director doefc 
not, within two months from the date of his appointment, or within such shorter time 
as may be fixed by the articles, obtain his qualification, or if after the expiration of 
such period or shorter time he ceases at any time to hold his qualification ; and a per- 
son vacating office under this section shall be incapable of being re-appointed director 
of the company until he has obtained his qualification. 

(3) If, after the expiration of the said period or shorter time, any unqualified 
person, acts as a director of the company, he shall be liable to a fine not exceeding 
fifty rupees for every day between the expiration of the said period or shorter time and 
the last day on which it is proved that he acted as a director. 

86 . The acts of a director shall be valid notwithstanding any defect that may 

afterwards be discovered in his appointment or qualifica- 
Vahdity of acts of directors. ^j on . p r0 vided that nothing in this section shall be deemed 
to give validity to acts done by a director after the appointment of such director has 
been shown to be invalid. 

87 . (1) Every company shall keep at its registered office a register containing the 

names and addresses and the occupations of its directors, 

to registrar reCt ° rS *° be ^ and file with the re S istrar a CC W thereof, and from time 

to time file with the registrar notice of any change among 

its directors or managers. 

(2) If default is made in complying with this section, the company shall be 
liable to a fine not exceeding fifty rupees for every day during which the default com 
tinues ; and every officer of the company, who knowingly and wilfully authorises or 
permits the default, shall be liable to the like penalty. 

Contracts . 

88. (1) Contracts on behalf of a company may be 
Form of contracts. made as follows (that is to say) : — 


Sec. 85 (2). — Under English Law and S. 85 (2) 
the mere ceasing to hold the necessary qualifi- 
cation shares involves vacation of his office by a 
Director though this is not precisely provided in 
Act VI of 1882. 13 Cr. L. J. 38o = 39 P- W. R. 

1914 (Cr.) = 23 I. C. 748 = 250 P. L. K. 1914. On 
this section, see also 16 All. 88. 

Sec. 86. — Under the articles of association if the 
quorum is of three Directors and two of the?e 
-only are regularly appointed, the construction of 
the Board is irregular and its allotment of shares 
is invalid unless the articles validate an act of 
de facto Director done in good faith. 36 All. 
412 = 25 1. C. 210 = 12 A. L. J. 667. Persons to 
whom no notice of allotment is served cannot be 
pat on the list of contributories at the time of 
liquidation. 36 All. 412=25 I. C. 210 = 12 A. L. 
J. 667. As between a company and third persons 
the Directors de facto are directors de jure . 10 I. 

'C. 748 = 13 Bom. L. R. 162. See also 17 I.C. 976 
= 39 Cal. 810. A right to forfeit shares must, 
in order to be effectually exercised, be pursued 
with the greatest exactness by the proper parties. 
The right must be exercised bona fide for the 
purpose for which it was conferred. 37 P. R. 

1915 = 101 P. W. R. 1915=29 I. C. 567 = 2 P. L. 
R. 1916. Acts done bona fide by a Manager or 
Director are valid in spite of a defect in their 
appointment not only between company and 
outsiders but between company knd its members. 
108 P. W. R. 1911 = 179 P* L. R. 1911 =10 I. C. 
.515=46 P. R. 1911. 


Sec. 87. — See 43 I. C. 791 = 19 Cr. L. J. 215. 
Appointment of director is a part of indoor 
management — Persons dealing with the company 
are not supposed to know its contents nor search 
to find whether a person is director as alleged. 
27 Bom. L. R 1218 = 91 I. C. 334 = A. I. R. 1926 
Bom. 28. 

Sec. 88. — Contract before formation of com- 
pany must be ratified after its formation. 2 P.L. 
R. 1904 = 2 P. R. 1905. Onerous contracts by 
managing agent are not binding on the company. 
100 P. L. R. 1905 = 10 P. R. 1905. The Manager 
or Managing Director of a Mill Company cannot 
purchase, on behalf of his mill, the liability of a 
stranger still less of their own manager or 
manager’s partner in a private transaction of his 
own. 28 M. L. J. 596 = 19 C. W. N. 621 =21 C.L. 
J. 524 = 17 M. L. T. 443 — ( X 9 T 5) M. W. N. 790 
= 2 L. W. 560 = 30 I. C. 59 = 17 Bom. L. R. 484 
(P. CJ. A limited company is a distinct persona 
from the individuals composing it. 42 C. 1029 = 
42 I. A. 97 = 19 C. W. N. 585 = 17 M. L.T. 377 = 
13 A. L. J. 534 = 21 C. L. J. 446 = 17 Bom. L. R. 
449=2 L. W. 555=30 I. C. 55 =29 M. L. J. 80 
(P. C.). A Company cannot ratify or adopt a 
contract entered into by a person on its behalf 
before incorporation though it may enter into a 
new contract embodying the terms of the old ode. 
or adopting the old one. 68 I. C. 787 = 1923 Lah. 
100 ; 14 Bom. L. R. 45 = 141.0. 353=36 Bom. 
564. When once the rights of parties dealing 
with a registered company have become fixed by 
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( i ) any contract which, if made between private persons, would be by law re- 
quired to be in writing, signed by the parties to be charged therewith, may be made on 
behalf of the company in writing signed by any person acting under its authority* 
express or implied, and may in the same manner be varied or discharged ; 

(iV) any contract which, if made between private persons, would by law be 
valid although made by parol only, and not reduced into writing, may be made by 
parol on behalf of the company by any person acting under its authority, express or 
implied, and may in the same manner be varied or discharged 

(2) All contracts made according to this section shall be effectual in law and 
shall bind the company and its successors and all other parties thereto, their heirs, or 
legal representatives as the case may be. 

89. A bill of exchange, hundi or promissory note shall be deemed to have been 

made, drawn, accepted or endorsed on behalf of a com 

missor °n(^tes^ an ^ e PF ° P an y ^ mac * e » drawn, accepted or endorsed in the name 
missory no es. Q f, or by or on behalf or on account of, the company by 

any person acting under its authority, express or implied. 

90. A company may, by writing under its common seal, empower any person*- 

either generally or in respect of any specified matters, as 
Execution of deeds abroad. j ts attorney, to execute deeds on its behalf in any place 

not situate in British India ; and every deed signed by such attorney, on behalf of the 
company, and under his seal, where sealing is required, shall bind the company, and 
have the same effect as if it were under its common seal. 


91. (1) A company whose objects require or compromise the transaction of busi- 
ness beyond the limits of British India may, if authorised by 
Power for company to have articles, have for use in any territory, district or place 

not situate in British India, an official seal which shall be 
a facsimile of the common seal of the company, with the addition on its face of the 
name of every territory, district or place where it is to be used. 

(2) A company having such an official seal may, by writing under its common 
seal, authorise any person appointed for the purpose in any territory, district or place 
not situate in British India to affix the same to any deed or other document to which 
the company is party in that territory, district or place. 

(3) The authority of any such agent shall, as between the company and an y 
person dealing with the agent, continue during the period (if any) mentioned in the 
instrument conferring the authority, or if no period is there mentioned, then until notice 
of the revocation or determination of the agent’s authority has been given to the 
person dealing with him. 

(4) The person affixing any such official seal shall, by writing under his hand, 
on the deed or other document to which the seal is affixed, certify the date and place 
of affixing the same. ' 

(5) A deed or other document to which an official seal is duly affixed shall bind 
the company as if it had been sealed with the common seal of the company. 

1[91-A. (1) Every director who is directly or indirectly concerned or interested in 
any contract or arrangement entered into by or on behalf of 
the company shall disclose the nature of his interest at the 
meeting of the directors at which the contract or arrange- 
ment is determined on, if his interest then exists, or in any other case at the first 
meeting of the directors after the acquisition of his interest or the making of the 
contract or arrangement : 


Disclosure 

director. 


of interest by 


a contract the company cannot, by a special 
resolution subsequently passed, alter those rights. 
((1900) 1 Ch. 656, Ref.] 28 I. C. 847. 

See. 89.— Hundi endorsed by agent of company 
—Company, when bound. See 29 C. W. N. 828 
=552 Cal. 802=891. C. 328 = 1925 Cal. 1062. 
Evidence de hors the bill or note is not admis- 
sible. (JUd.) (Per Rankin* J.) 


flees. 91 -A to 91-D. — 1 These sections were 
inserted by Act XI of 1914, S. 3. 

See. 91-A. — The Directors of the company are 
agents of the company and trustees for the share- 
holders and cannot enter into a contract with the 
company for personal benefit. 32 I, C. 350 = 38 
Mad. 991. On this section, see also 23 Bom. L. 
R. 1104. 
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Provided that a general notice that a director is a member of any specified 
firm or company, and is to be regarded as interested in any subsequent transaction 
-with such firm or company, shall as regards any such transaction be sufficient disclo- 
sure within the meaning of this sub-section, and after such general notice, it shall not 
be necessary to give any special notice relating to any particular transaction with such 
firm or company. 

(2) Every director who contravenes the provisions of sub-section (1) shall be 
liable to a fine not exceeding one thousand rupees,] 

1 [91-B. (1) No director shall, as a director, vote on any contract or arrangement 

Prohibition of voting by | n which he is either directly or indirectly concerned or 
interested director. interested ; and if he does so vote, his vote shall not be 

counted : 


Provided that the directors or any of them may vote on any contract of indem- 
nity against any loss which they or any one or more of them may suffer by reason of 
becoming or being sureties or surety for the company. 

(2) Every director who contravenes the provisions of sub-section (i) shall be 
liable to a fine not exceeding one thousand rupees.] 

^[(3) This section does not apply to a private company.] 

(1) Where company enters into a contract for the appointment of a 

Disclosure to members in m f a " ager of the company in which contract any director 
case of contract appointing a ot the company is directly or indirectly concerned or inter- 
manager. ^ ested, or varies any such existing contract, the company 

shall send an abstract of the terms of such contract or 
variation, as the case may be, together with a memorandum clearly indicating the 
nature of the interest of the director in such contract, or in such variation, to every 
member ; and the contract shall be open to the inspection of any member at the regis- 
tered office of the company. 

(2) If a company makes default in complying with the requirements of sub- 
section (1), it shall be liable to a fine not exceeding one thousand rupees ; and every 
officer of the company who knowingly and wilfully authorises or permits the default 
shall be liable to the like penalty.] 

X [91-D. (1) Every manager or other agent of a company other than a private 

K ^ o company who enters into a contract for or on behalf of 
pany in which company is un- the com Pany m which contract the company is an undis- 
disclosed principal. closed principal shall, at the time of entering into the con- 

tract, make a memorandum in writing of the terms of the 
contract, and specify therein the person with whom it has been made. 

(2) Every such manager or other agent shall forthwith deliver the memorandum 
aforesaid to the company, and such memorandum shall be filed in the office of the 
company and laid before the directors at the next directors’ meeting. 

(3) If any such manager or other agent makes default in complying with the 
requirements of this section — 

(a) the contract shall, at the option of the company, be void as against the 
company ; and 

(b) such manager or other agent shall be liable to a fine not exceeding two 
hundred rupees.] 


Prospectus . 

92. (1) Every prospectus issued by or on behalf of a company or in relation to 

«... e n . any intended company shall be dated, and that date shall, 

F.hng of prospectus. un l ess ^ CQntrary fae proved> be taken ag ^ date of 

publication of the prospectus. 

(2) A copy of every such prospectus, signed by every person who is named 
therein as a director or proposed director of the company, or by his agent authorised 
in writing, shall be filed for registration with the registrar on or before the date of its 


Sec. 91B.— 1 See cases under S. 9i*A snpra . 
Sec. 91 B, cl. (8). — 2 This clause was added by 


Act XLII of 1920, 
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publication, and no such prospectus shall be issued until a copy thereof has been so- 
filed for registration. 

(3) The registrar shall not register any prospectus unless it is dated, and the 
copy thereof signed, in manner required by this section. 

(4) Every prospectus shall state on the face of it that a copy has been filed for 
registration as required by this section. 

(5) If a prospectus is issued without a copy thereof being so filed, the company 
and every person who is knowingly a party to the issue of the prospectus, shall be 
liable to a fine not exceeding fifty rupees for every day from the date of the issue of 
the prospectus until a copy thereof is so filed. 

93. (1) Every prospectus issued by or on behalf of 

Specific requirements as to a company, or by or on behalf of any person who is or has- 
particulars of prospectus. been engaged or interested in the formation of the com- 

pany, shall state — 

(a) the contents of the memorandum, with the names, descriptions and 
addresses of the signatories and the number of shares subscribed for by them respec- 
tively ; and the number of founders or management or deferred shares (if any) and the 
nature and extent of the interest of the holders in the property and profits of the com- 
pany ; and 

( b ) the number of shares (if any) fixed by the articles as the qualification of a 
director, and any provision in the articles as to the remuneration of the directors ; and 

(c) the names, descriptions and addresses of the directors or proposed direc- 
tors and of the managers or proposed managers (if any) ; and 

(d) the minimum subscription on which the directors may proceed to allot- 
ment, and the amount payable on application and allotment on each share ; and in the 
case of a second or subsequent offer of shares the amount offered for subscription on 
each previous allotment made within the two preceding years, and the amount actually 
allotted, and the amount (if any) paid on the shares so allotted ; and 

( e ) the number and amount of shares and debentures which within the two 
preceding years have been issued, or agreed to be issued, as fully or partly paid up 
otherwise than in cash, and in the latter case the extent to which they are so paid up, 
and in either case the consideration for which those shares or debentures have been 
issued or agreed to be issued ; and 

(/) the names and addresses of the vendors of any property purchased or 
acquired by the company, or proposed so to be purchased or acquired, which is to be 
paid for wholly or partly out of the proceeds of the issue offered for subscription by 
the prospectus, or the purchase or acquisition of which has not been completed at the 
date of issue of the prospectus, and the amount payable in cash, shares or deben- 
tures to the vendor, and where there is more than one separate vendor or the company 
is a sub-purchaser, the amount so payable to each vendor : Provided that where the 
vendors or any of them are a firm, the members of the firm shall not be treated as 
separate vendors ; and 

(g) the amount (if any) paid or payable as purchase money in cash, shares 
or debentures, for any such property as aforesaid, specifying the amount (if any) 
payable for goodwill ; and 

( h ) the amount (if any) paid within the two preceding years or payable, as 
commission for subscribing or agreeing to subscribe, or procuring or agreeing to pro- 
cure subscriptions, for any shares in, or debentures of, the company, or the rate of any 
such commission : Provided that it shall not be necessary to state the commission 
payable to sub-under- writers ; and 

(0 the amount or estimated amount of preliminary expenses ; and 

See. 92 ( 5 ).— Non -filing of copy of . advertise- test a Director’s authority to act on behalf of 
merit with registrar is an offence. 52 Cal. 440— the company when the company has recognized 
29 C. W. N. 523 = 88 I. C. 5 = 26 Cr.L.J. 1061 a person to be a Director for a long time without 
1925 Cal. 714. repudiating his acts on any single occasion. 31 

See. 93. — It is not open to an outsider to I. C. 595 = 182 P. W. R. 1915. 
challenge the appointment of Director or to con- 
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( 4 ) the amount paid within the two preceding years or intended to be paid to 
any promoter, and the consideration for any such payment ; and 

(/) the dates of, and parties to, every material contract, and a reasonable 
time and place at which any material contract or a copy thereof may be inspected : 
Provided that this requirement shall not apply to a contract entered into in the 
ordinary course of the business carried on or intended to be carried on by the company* 
or to any contract entered into more than two years before the date of issue of the 
prospectus ; and 

(w) the names and addresses of the auditors (if any) of the company ; and 
, («) full particulars of the nature and extent of the interest (if any) of every 

director in the promotion of, or in the property proposed to be acquired by, the com- 
pany, or, where the interest of such a director consists in being a partner in a firm, the 
nature and extent of the interest of the firm, with a statement of full sums paid or 
agreed to be paid to him or to the firm in cash or shares or otherwise by any person 
either to induce him to become, or to qualify him as, a director, or otherwise for services 
rendered by him or by the firm in connection with the promotion or formation of the 
company ; and 

(o) where the company is a company having shares of more than one class, 
the right of voting at meetings of the company conferred by the several classes of 
shares respectively. 

(2) Where any such prospectus as is mentioned in this section is published as 
a newspaper advertisement, it shall not be necessary in the advertisement to specify 
the contents of the memorandum, or the signatories thereto, and the number of shares 
subscribed for by them. 

(3) This section shall not apply to a circular or notice inviting existing mem- 
bers or debenture-holders of a company to subscribe either for shares or for' deben- 
tures of the company, whether with or without the right to renounce in favour of other 
persons. 

(4) The requirements of this section as to the memorandum and the qualifica- 
tion, remuneration and interest of directors, the names, descriptions and addresses of 
directors or proposed directors, and of managers or proposed managers, and the 
amount or estimated amount of preliminary expenses, shall not apply in the case of a 
prospectus issued more than one year after the date at which the company is entitled 
to commence business. 

(5) Nothing in this section shall limit or diminish any liability which any per- 
son may incur under the general law or this Act apart from this section. 


94 . For the purposes of section 93 every person shall be deemed to be a vendor 
who has entered into any contract, absolute or conditional* 
^dorToT ° f vendor ” in for the sale or purchase, or for any option of purchase, 
n ^ 1 of any property to be acquired by the company, in any case 


where — 


(a) the purchase-money is not fully paid at the date of issue of the prospectus ; 
or 

( b ) the purchase-money is to be paid or satisfied wholly or in part out of the 
proceeds of the issue offered for subscription by the prospectus ; or 

(c) the contract depends for its validity or fulfilment on the result of that issue. 

95 . Where any of the property to be acquired by the company is to be taken on 
lease, section 93 shall apply as if the expression “vendor” 
th e A L P S e C ofpro°perty C take”on included the lessor and the expression “purchase-money’' 
lease. included the consideration for the lease, and the expres- 

sion “sub-purchaser ” included a sub-lessee. 


96 . Any condition requiring or binding any applicant for shares or debentures 
, 1!J# , . „ to waive compliance with any requirements of section 93* 

Invalidity of certain condi- or p urport i n g to affect him with notice of any contract, 

document or matter not specifically referred to in the 


tions as to waiver or notice. 


prospectus, shall be void. 
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97. In the event of non-compliance with any of the requirements of section 93, 

t a director or other person responsible for the prospectus 
non-compliance with S. 93. shall not incur any liability by reason of the non-compli- 
ance, if he proves that — 

(а) as regards any matter not disclosed, he was not cognizant thereof ; or 

(б) the non-compliance arose from an honest mistake of fact on his part : 
Provided that, in the event of non-compliance with the requirements contained 

in clause (tt) of sub-section (1) of section 93, no such director or other person shall 
incur any liability in respect of the non-compliance unless it be proved that he had 
knowledge of the matters not disclosed. 

98. (1) A company which does not issue a prospectus on or with reference to its 

. formation shall not allot any of its shares or debentures 

where'no^rospe'/tus'is'issu'ed! unless ,h u e first allotment of either shares or deben- 

tures there has been filed with the registrar a statement m 
lieu of prospectus signed by every person who is named therein as a director or a 
proposed director of the company or by his agent authorised in writing, in the form and 
containing the particulars set out in the Second Schedule. 


(2) This section shall not apply to a private company or to a company which 
has allotted any shares or debentures before the commencement of this Act or, in so 
far as it relates to the allotment of shares to a company limited by guarantee and not 
having a share capital. 


Restriction on alteration of 
te«ms mentioned in prospectus 
or statement in lieu of pros- 
pectus. 


99. A company shall not, aP any time, vary the 
terms of a contract referred to in the prospectus or state- 
ment in lieu of prospectus, except subject to the approval 
of the company in general meeting. 


Liability for 
prospectus. 


statements in 


100 . (r) Where a prospectus invites persons to subscribe for shares in or deben- 

tures of a company every person who is a director of the 
company at the time of the issue of the prospectus, and 
every person who has authorised the naming of himself 
and is named in the prospectus as a director or as having agreed to become a director 
either immediately or after an interval of time, and every promoter of the company, 
and every person who ha^ authorised the issue of the prospectus, shall be liable to pay 
compensation to all persons who subscribe for any shares or debentures on the faith of 
the prospectus for all loss or damage they may have sustained by reason of any mis- 
leading or untrue statement therein, or in any report or memorandum appearing on the 
face thereof, or by reference incorporated therein or issued therewith, unless it is 
proved — 


(а) with respect to every misleading or untrue statement not purporting to be 
made on the authority of an expert or of a public official document or statement, that 
he had reasonable ground to believe and did up to the time of the allotment of the 
shares or debentures, as the case may be, believe that the statement fairly represented 
the facts or was true ; 

(б) with respect to every misleading or untrue statement purporting to be a 
statement by or contained in what purports to be a copy of or extract from a report or 
valuation of an expert, that it fairly represented the statement, or was a correct and 
fair copy of or extract from the report or valuation : Provided that the director, 
person named as director, promoter or person who authorised the issue of the pros- 
pectus shall be liable to pay compensation as aforesaid if it is proved that he had no 
reasonable ground to believe that the person making the statement, report or valuation 
was competent to make it ; and 

(c) with respect to every misleading or untrue statement purporting to be a 
statement made by an official person or contained in what purports to be a copy of or 
extract from a public official document, that it was a correct and fair representation of 
the statement or copy of or extract from the document : 
or unless it is proved — 
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(0 that having consented to become a director of the company he withdrew 
his consent before the issue of the prospectus, and that it was issued without his 
authority or consent ; or 

(it) that the prospectus was issued without his knowledge or consent, and 
that on becoming aware of its issue, he forthwith gave a reasonable public notice that 
it was issued without his knowledge or consent ; or 

{Hi) that, after the issue of the prospectus and before allotment thereunder, 
he, on becoming aware of any misleading or untrue statement therein, withdrew his 
consent thereto, and gave reasonable public notice of the withdrawal, and of the reason 
therefor. 

(2) Where a company existing at the commencement of this Act has issued 
shares or debentures, and for the purpose of obtaining further capital by subscriptions 
for shares or debentures issues a prospectus, a director shall not be liable in respect of 
any statement therein unless he has authorised the issue of the prospectus, or has 
adopted or ratified it. 

(3) Where the prospectus contains the name of a person as a director of the 
company, or as having agreed to become a director thereof, and he has not consented 
to become a director, or has withdrawn his consent before the issue of the prospectus, 
and has not authorised or consented to the issue thereof, the directors of the company, 
except any without whose knowledge or consent the prospectus was issued, and any 
other person who authorised the issue thereof, shall be liable to indemnify the person 
named as aforesaid against all damages, costs and expenses to which he may be made 
liable by reason of his name having been inserted in the prospectus, or in defending 
himself against any suit or legal proceedings brought against him in respect thereof. 

(4) Every person who, by reason of his being a director or named as a director, 
or as having agreed to become a director, or of his having authorised the issue of the 
prospectus, becomes liable to make any payment under this section, may recover con- 
tribution, as in cases of contract, from any other person who, if sued separately, would 
have been liable to make the same payment, unless the person who has become so 
liable was, and that other person was not, guilty of fraudulent misrepresentation. 

(5) For the purposes of this section — 

( а ) the expression “ promoter ” means a promoter who was a party to the pre- 
paration of the prospectus, or the portion thereof containing the misleading or untrue 
statement, but does not include any person by reason of his acting in a professional 
capacity for persons engaged in procuring the formation of the company ; 

(б) the expression “ expert ** includes engineer, valuer, accountant and any 
other person whose profession gives authority to a statement made by him. 


Allotment . 


101 . (1) No allotment shall be made of any share capital of a company offered 

to the public for subscription, unless the following condi- 
tions have been complied with, namely ; — 


Restriction as to allotment. 


C a ) the amount (if any) fixed by the memorandum or articles and named in 
the prospectus as the minimum subscription upon which the directors may proceed to 
allotment ; or 

{b) if no amount is so fixed and named, then the whole amount of the share 
capital so offered for subscription, 

has been subscribed, and the sum payable on application for the amount so fixed and 
named or for the whole amount offered for subscription, has been paid to and received 
in cash by the company. 

(2) The amount so fixed and named and the whole amount aforesaid shall be 
reckoned exclusively of any amount payable otherwise than in cash, and is in this Act 
referred to as the minimum subscription. 

(3) The amount payable on application on each share shall not be less than 
five per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on the expiration 
of one hundred and twenty days after the first issue of the prospectus* all money 
received from applicants for shares shall be forthwith repaid to them without interest, 
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and, if any such money is not so repaid within one hundred and thirty days after the 
issue of the prospectus, the directors of the company shall be jointly and severally 
liable to repay that money with interest at the rate of seven per cent, per annum from 
the expiration of the one hundred and thirtieth day : Provided that a director shall not 
be liable if he proves that the loss of the money was not due to any misconduct or 
negligence on his part, 

(5) Any condition requiring or binding any applicant for shares to waive 
compliance with any requirement of this section shall be void. 

(6) This section, except sub-section (3) thereof, shall not apply to any allot- 
ment of shares subsequent to the first allotment of shares offered to the public for 
subscription. 

(7) In the case of the first allotment of share capital payable in cash of a 
company which does not issue any invitation to the public to subscribe for its shares, 
no allotment shall be made unless the minimum subscription (that is to say) — 

(a) the amount (if any) fixed by the memorandum or articles and named in 
the statement in lieu of prospectus as the minimum subscription upon which the direc- 
tors may proceed to allotment ; or 

( b ) if no amount is so fixed and named, the whole amount of the share 
capital other than that issued or agreed to be issued as fully or partly paid up other- 
wise than in cash ; 

has been subscribed and an amount not less than five per cent, of the nominal amount 
of each share payable in cash has been paid to and received by the company. 

(8) Sub-section (7) shall not apply to a private company or to a company which 
has allotted any shares or debentures before the commencement of this Act. 

102 (1) An allotment made by a company to an applicant in contravention of 

i the provisions of section 101 shall be voidable at the 

o irregUiar allot- j n? t a nce of the applicant within one month after the hold- 
ing of the statutory meeting of the company and not later, 
and shall be so voidable notwithstanding that the company is in course of being 
wound up. 

(2) If any director of a company knowingly contravenes or permits or authorises 
the contravention of any of the provisions of section 101 with respect to alloiment, he 
shall be liable to compensate the company and the allottee respectively for any loss, 
damages or costs which the company or the allottee may have sustained or incurred 
thereby : Provided that proceedings to recover any such loss, damages or costs shall 
not be commenced after the expiration of two years from the date of the allotment. 

Restrictions on commence- 103 . ( 1) A company shall not commence any busi- 

ment of business. ness or exercise any borrowing powers unless — 

(a) shares held subject to the payment of the whole amount thereof in cash 
have been allotted to an amount not less in the whole than the minimum subscription ; 
and 


Effect 

ment. 


( b ) every director of the company has paid to the company on each of the 
shares taken or contracted to be taken by him, and for which he is liable to pay in 
cash, a proportion equal to the proportion payable on application and allotment on the 
shares offered for public subscription or, in the case of a company which does not issue 
a prospectus inviting the public to subscribe for its shares, on the shares payable in 
cash ; and 

(c) there has been filed with the registrar a duly verified declaration by the 

secretary or one of the directors, in the prescribed form, that the aforesaid conditions 
have been complied with ; and 


8ec. 10 % Where there is no vai d delegation 

to the Managing Director of the power of allott- 
ing shares which was reserved to the Board of 
Directors by the Articles of Association the 
shares cannot be validly allotted by him. 1 Lah, 
L. J. 1. The applicant can revoke his application 
fpr the allotment of any shares before any valid 
allotment or ratification by the Board of Direc- 
tors. 1 Lab. L. J. 1. Application for allotment 


of shares — Invalid allotment — Right of revoca- 
tion before ratification. 52 P. W. R. 1919 — 51 
I. C. 812. An allotment of share by the Secre- 
taries and Treasurers is valid if the Articles of 
Association, not specially providing for allotment 
by the Directors provide that the general 
management should be by Secretaries and 
Treasurers subject to the Directors’ supervision. 
26 I. C. 349^*6 M. L. T. 538. 
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(d) in the case of a company which does not issue a prospectus inviting the 
public to subscribe for its shares, there has been filed with the registrar a statement 
in lieu of prospectus. 

(2/ The registrar shall, on the filing of a duly verified declaration, in accord- 
ance with the provisions of this section certify that the company is entitled to com- 
mence business, and that certificate shall be conclusive evidence that the company is 
so entitled ; 

Provided ^at, * n CASe a company which does not issue a prospectus 
inviting the public to subscribe for its shares, the registrar shall not give such a certifi- 
cate unless a statement in lieu of prospectus has been filed with him. 

(3) Any contract made by a company before the date at which it is entitled to 
commence business shall be provisional only, and shall not be binding on the company 
until that date, and on that date it shall become binding. 

(4) Nothing in this section shall prevent the simultaneous offer for subscrip- 
tion or allotment of any shares and debentures or the receipt of any money payable 
on application for debentures. 

(5) If any company commences business or exercises borrowing powers in 
contravention of this section, every person who is responsible for the contravention 
shall, without prejudice to any other liability, be liable to a fine not exceeding five 
hundred rupees for every day during which the contravention continues. 

(6) Nothing in this section shall apply to a private company, or to a company 
registered before the commencement of this Act which does not issue a prospectus 
inviting the public to subscribe for its shares or, in so far as its provisions relate to 
shares, to a company limited by guarantee and not having a share capital. 

104 . (1) Whenever a company having a share capital makes any allotment of 

„ „ its shares, the company shall, within one month there- 

Return as to allotments. 

after, — 

(<7) file with the registrar a return of the allotments, stating the number and 
nominal amount of the shares comprised in the allotment, the names, addresses and 
descriptions of the allottees, and the amount (if any) paid or due and payable on 
each share ; and 

( b ) in the case of shares allotted as fully or partly paid up otherwise than in 
cash, produce for the inspection and examination of the registrar a contract in writing 
constituting the title of the allottee to the allotment together with any rontract of sale, 
or for services < r other consideration in respect of which that allotment was made, 
such contracts being duly stamped, and filed with the registrar copies verified in the 
prescribed manner of all such contracts and a return stating the number and nominal 
amount of shares so allotted, the extent to which they are to be treated as paid up, 
and the consideration for which they have been allotted. 

(2) Where such a contract as above mentioned is not reduced to writing, the 
company shall, within one month after the allotment, file with the registrar the pres- 
cribed particulars of the contract stamped with the same stamp-duty as would have 
been payable if the contract had been reduced to writing and these particulars shall be 


Sec. 104._iAn agreement that the purchaser of 
shares in a company need not pay unless the 
company made profits and paid profits thereon, 
is in clear violation of S. 28. Jf an application 
for shares is subject to a condition precedent 
that condition must be performed to create a 
liability to take them, but in the case of condi- 
tions subsequent, the liability arises though it is 
never complied with. 36 Bom. 557 = 14 Bom. 
L.R, 648=* 16 I.C. 696. If before a contract to 
take shares be rescinded a winding up be com- 
menced or a concern ceases to b$ a going con- 
cern, the shareholder will be liable to be a con- 
tributory. 102 P.W.R. 1914 =25 I.C. 672 = 201 
P.L.K. 1914. It is only a debt due in proesenti 
from the company that can be set off for future 
calls on shares. 102 P. W. R. *914 **2$ I. C. 


672=201 P.L.R. 1914. As to allotment of shares 
as fully paid up otherwise than in cash, see 41 
Mad. 307=33 M.L.J. 474 =(1917) M.W N. 776 
= 42 I.C. 674 = 6 L.W. 706; 48 All. 503=95 
I.C. 570 = 24 A. I.. J. 576 = A.I.R. 1926 All. 524. 
On this section, see also 26 P.R. 1919 (Cr.) as to 
liability of directors and managers to furnish 
necessary returns. 

Sec. 104 (b). CONTRACT IN WRITING.— A 
ratification of a previous contract by the Board 
of Directors of a company cannot be described 
as a contract in writing constituting the title of 
the allottee. (1926) Ni.W.N. 6 = 23 L.W. 571 = 
94 I.C. 892 *= A.I.R. 1926 Mad. 380., 

Sec. 104 (2) ft (3). — See ( 1926) M.W.N. 6 = 
A.I.R. 1926 Mad. 380. 
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deemed to be an instrument within the meaning of the Indian Stamp Act, 1899, and 
the registrar may, as a condition of filing the particulars, require that the duty payable 
thereon be adjudicated under section 31 of that Act. 

(3) If default is made in complying with the requirements of this section, every 
officer of the company who is knowingly a party to the default shall be liable to a fine 
not exceeding five hundred rupees for every day during which the default continues : 

Provided that, in case of default in filing with the registrar within one month 
after the allotment any document required to be filed by this section, the company, or 
any person liable for the default, may apply to the Court for relief, and the Court, if 
satisfied that the omission to file the document was accidental or due to inadvertence 
or that on other grounds it is just and equitable to grant relief, may make an order 
extending the time for the filing of the document for such a period as the Court may 
think proper. 

Commissions and Discounts. 

105 . (1) It shall be lawful for a company to pay a commission to any person in 

consideration of his subscribing or agreeing to subs- 
Power to pay certain com- cr jbe, whether absolutely or conditionally, for any shares 

payment of all other commis- m the company, or procuring or agreeing to procure subs- 
sions, discounts, etc. criptions, whether absolute or conditional, for any shares 

in the company, if the payment of the commission is 
authorized by the articles and the commission paid or agreed to be paid does not 
exceed the amouni of rate so authorized and if the amount or rate per cent, of the 
commission paid or agreed to be paid is — 

(a) in the case of shares offered to the public for subscription, disclosed in 
the prospectus ; or 

( b ) in the case of shares not offered to the public for subscription, disclosed in 
the statement in lieu of prospectus, or in a statement in the prescribed form signed in 
like manner as a statement in lieu of prospectus and filed with the registrar and, where 
a circular or notice, not being a prospectus inviting subscription for the shares is 
issued, also disclosed in that circular or notice. 

(2) Save as aforesaid, no company shall apply any of its shares or capital 
money either directly or indirectly in payment of any commission, discount or allow- 
ance, to any person in consideration of his subscribing or agreeing to subscribe, 
whether absolutely or conditionally, for any shares of the company, or procuring or 
agreeing to procure subscriptions, whether absolute or conditional, for any shares in 
the company, whether the shares or money be so applied by being added to the pur- 
chase-money of any property acquired by the company or to the contract price of any 
work to be executed for the company, or the money be paid out of the nominal 
purchase-money or contract price or otherwise. 

(3) Nothing in the section shall affect the power of any company to pay such 
brokerage as it has heretofore been lawful for a company to pay, and a vendor to, 
promoter of, or other person who receives payment in money or shares from, a company 
shall have and shall be deemed always to have had power to apply any part of the 
money or shares so received in payment of any commission, the payment of which, if 
made directly by the company, would have been legal under this section. 

106. Where a company has paid any sums by way of commission in respect of 

any shares or debentures or allowed any sums by way of 

Statement m balance-sheet discount j n reS pect of any debentures, the total amount so 
as to commissions and dis- . , ,, r , , ' . 

counts. paid or allowed or so much thereof as has not been writ- 

ten off, shall be stated in every balance-sheet of the com- 
pany until the whole amount thereof has been written off. 


Payment of interest out of Capital. 

107. Where any shares of a company are issued for the purpose of raising money 


Power of company to pay 
interest out of capital in cer- 
tain cases* 


to defray the expenses of the construction of any works or 
buildings or the provision of any plant which cannot be 
made profitable for a lengthened period, the company 
may pay interest on so much of that share capital as is for 


Sec. 305 (2 ). — See A.I.R. 1928 P.C. 143 (P.C.). 
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the time being paid up for the period and subject to the conditions and restrictions in 
this section mentioned, and may charge the same to capital as part of the cost of 
construction of the work or building, or the provision of plant : 

Provided that — 

(1) no such payment shall be made unless the same is authorized by the 
articles or by special resolution ; 

(2) no such payment, whether authorized by the articles or by special resolu- 
tion, shall be made without the previous sanction of the Local Government, which 
sanction shall be conclusive evidence for the purposes of this section that the shares 
of the company, in respect of which such sanction is given, have been issued for a 
purpose specified in this section ; 

(3) before sanctioning any such payment, the Local Government may, at the 
expense of the company, appoint a person to inquire and report to such Local Govern- 
ment as to the circumstances of the case, and may, before making the appointment, 
require the company to give security for the payment of the costs of the inquiry ; 

(4) the payment shall be made only for such period as may be determined by 
the Local Government ; and such period shall in no case extend beyond the close of 
the half-year next after the half-year during which the works or buildings have been 
actually completed or the plant provided ; 

(5) the rate of interest shall in no case exceed four per cent, per annum or such 
lower rate as the Governor-General in Council may, by notification in the Gazette of 
India, prescribe ; 

(6) the payment of the interest shall not operate as a reduction of the amount 
paid up on the shares in respect of which it is paid ; 

(7) the accounts of the company shall show the share capital on which, and the 
rate at which, interest has been paid out of capital during the period to which the 
accounts relate ; 

(8) nothing in this section shall affect any company to which the Indian Rail- 
way Companies Act, 1895, or th* Indian Tramways Act, 1002, applies. 

Certificates of Shares , etc. 

108 . (1) Every company shall, within three months after the allotment of any of 

its shares, debentures or debenture stock, and within three 
of certificates^ timG f ° r 1SbUG montlls after the registration of the transfer of any such 
J v * shares, debentures or debenture stock, complete and have 

ready for delivery the certificates of all shares, the debentures, and the certificates of 
all debenture stock allotted or transferred, unless the conditions of issue of the shares, 
debentures or debenture stock otherwise provide. 

(2) If default is made in complying with the requirements of this section, the 
company, and every officer of the company who is knowingly a party to the default, 
shall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues. 

Information as to Mortgages , Charges , etc. 

Certain mortgages and 109 . Every mortgage or charge created after the 

charges to be void if not commencement of this Act by a company and being 
registered. either— 


Sec. 1 C 9 . Scope of Section. —. sw L. R. 6 
A. 29=83 I. C. 142 = 1925 All. 206. The 
provisions of S. J09, relating to a mortgage 
or charge created by a company, do not apply 
to a charge arising by opeiation of law and 
not by contract. 2 Luck. 299 =3 O. W. N. 315 
(Sup.) = 99 I. C. 483 =A. I. R. 1927 Oudh 55. 
Where a director pledges moveable assets of a 
company, but remains himself in possession as 
agent of pledgee, no pledge of specific moveables 
is created, but only a floating charge, which, if 
not registered under S. 109, is void against the 
liquidator. 27 Bom. L. R. 1218 = 91 I. C. 334 — 


A. I. R. 1926 Bom. 28. It is necessary to file 
with the Registrar the particulars of a mortgage 
by deposit of title deeds, whether or no it is 
accompanied by a mtmorandum of deposit. 29 
Bom. L. R. 253 = 1011. C. 144 = A. I. R. 1927 
Bom. 167. But a mortgage which is not regis 
tered in accordance with the provisions of S. 109 
cannot be repudiated by the company itself while 
it is a going concern. 5 Rang. 585=6 Bur. L. J. 
i6o = A.I.R. 1927 Rang 288. A question of 
that kind is not a substantial question of law so 
as to form the ground of leave to appeal to Privy 
Council being granted under S. no, C. P. C. 
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( a ) a mortgage or charge for the purpose of securing any issue of debentures ; 


or 

( b ) a mortgage or charge on uncalled share capital of the company ; or 

(c) a mortgage or charge on any immoveable property wherever situate, or any 
interest therein ; or 

(d) a mortgage or charge on any book debts of the company ; or 

( e ) a floating charge on the undertaking or property of the company ; 

shall, so far as any security on the company’s property or undertaking is thereby con- 
ferred, be void against the liquidator and any creditor of the company, unless the 
prescribed particulars of the mortgage or charge, together with the instrument (if any) 
by which the mortgage or charge is created or evidenced, or a copy thereof verified in 
the prescribed manner are filed with the registrar for registration in manner required 
by this Act within twenty-one days after the date of its creation, but without prejudice 
to any contract or obligation for repayment of the money thereby secured, and when a 
mortgage or charge becomes void under this section, the money secured thereby shall 
immediately become payable : 

Provided that — 

0 ) in the case of a mortgage or charge created out of British India comprising 
solely property situate outside British India twenty-one days after the date on which 
the instrument or copy could, in due course, of post, and if despatched with due 
diligence, have been received in British India shall be substituted for twenty-one days 
after the date of the creation of the mortgage or charge, as the time within which the 
particulars and instrument or copy are to be filed with the registrar ; and 

(it) where the mortgage or charge is created in British India but comprises 
property outside British India, the instrument creating or purporting to create the 
mortgage or charge or a copy thereof verified in the prescribed manner may be filed 
for registration notwithstanding that further proceedings may be necessary to make the 
mortgage or charge valid or effectual according to the law of the country in which the 
property is situate ; and 

(tit) where a negotiable instrument has been given to secure the payment of 
any book debts of a company, the deposit of the instrument for the purpose of secur- 
ing an advance to the company shall not for the purposes of this section be treated as 
a mortgage or charge on those book debts ; and 

(tv) the holding of debentures entitling the holder to a charge on immoveable 
property shall not be deemed to be an interest in immoveable property. 


110. Where a series of debentures containing, or giving by reference to any other 


Particulars in case cf series 
of debentures entitling holders 
pari passu. 


instrument, any charge to the benefit of which the deben- 
ture holders of that series are entitled pari passu is 
created by a company, it shall be sufficient for the pur- 
poses of section 109 if there are filed with the registrar 


within twenty-one days after the execution of the deed containing the charge or, if there 


is no such deed, after the execution of any debentures of the series, the following 
particulars ; — 

(a) the total amount secured by the whole series ; and 

( b ) the dates of the resolution authorizing the issue of the series and the date 
of the covering deed (if any) by which the security is created or defined ; and 

(0) a general description of the property charged ; and 
( d ) the names of the trustees (if any) for the debenture-holders ; 


together with the deed or a copy thereof verified in the prescribed manner containing 
the charge, or if there is no such deed, one of the debentures of the series and the 


registrar shall, on payment of the prescribed fee, enter those particulars in the register: 


(Ibid.) Two mortgages were executed on differ- —A. I. R. 1927 Oudh 300. 

ettt dates. The later mortgage was registered Sec. 109 , Cl. (e). — “ Floating charge”— What 

with the Registrar within 21 day*. The earlier constitutes — Possession of assets given to lender 

mortgage was registered only subsequently after company — Borrower company allowed to carry 

the Court granted an extension of time. Held , on business — Effect. 54 Cal. 513^103 I. C. 

thkt the later mortgage had priority over the 748 ** A. I. R. 1927 Cal. 682. 

earlier mortgage. 1 Luck. C. 80*^102 I. C. 592 
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Provided that, where more than one issue is made of debentures in the series, 
there shall be filed with the registrar for entry in the register particulars of the date 
and amount of each issue, but an omission to do this shall not affect the validity of the 
debentures issued. 

111. Where any commission, allowance or.discount has been paid or made either 

. r directly or indirectly by the company to any person in 

miss a ion?et a c.! on debemu^eT" consideration of his subscribing or agreeing to subscribe, 

whether absolutely or conditionally, for any debentures of 
the company, or procuring or agreeing to procure subscription, whether absolute or 
conditional for any such debentures, the particulars required to be filed for registra- 
tion under sections 109 and no shall include particulars as to the amount or rate per 
cent, of the commission, discount or allowance so paid or made, but an omission to do 
this shall not affect the validity of the debentures issued : 

Provided that the deposit of any debentures as security for any debt of the 
company shall not for the purposes of this provision be treated as the issue of the 
debentures at a discount. 

112. (1) The registrar shall keep, with respect to each company, a register in the 

prescribed form of all the mortgages and charges created 
char Gg es ter ° f m0rtgageb and by the company after the commencement of this Act and 
C argeb< requiring registration under section 109, and shall, on 

payment of the prescribed fee, enter in the register, with respect to eveiy such mort- 
gage or charge, the date of creation, the amount secured by it, short particulars of the 
property mortgaged or charged, and the names of the mortgagees or persons entitled 
to the charge. 

(2) After making the entry required by sub-section (1), the registrar shall 
return the instrument (if any) or the verified copy thereof, as the case may be, filed in 
accordance with the provisions of section 109 or section no to the person filing the 
same. 

(3) The register kept in pursuance of this section shall be open to inspection 
by any person on payment of the prescribed fee, not exceeding one rupee for each 
inspection. 

113. The registrar shall keep a chronological index, 
Index to register of mort- in the prescribed form and with the prescribed parti- 
gages and charges. culars, of the mortgages or charges registered with him 

under this Act. 

114. The registrar shall give a certificate under his hand of the registration of 

Certificate of registration any morl g a S e or char g e registered in pursuance of section 

109, stating the amount thereby secured, and the certifi- 
cate shall be conclusive evidence that the requirements of secticfris 109 to 112 as to 
registration have been complied with. 

115. The company shall cause a copy of every certificate of registration, given 

under section 114, to be endorsed on every debenture or 
Endorsement of certificate cer tjfi C ate of debenture stock which is issued by the com- 

certificate of debenture stock, pany, and the payment of which is secured by the mort- 
gage or charge so registered : 


Certificate of registration. 


of registration on debenture or 
certificate of debenture stock. 


Provided that nothing in this section shall be construed as requiring a company 
to cause a certificate of registration of any mortgage or charge so given to be endorsed 
on any debenture or certificate of debenture stock which has been issued by the com- 
pany before the mortgage or charge was created. 

116 . (1) It shall be the duty of the company to file with the registrar for regis- 

tration the prescribed particulars of every mortgage or 
Duty of company and right c |j ar g e created by the company and of the issues of de- 

registration. bentures of a series, requiring registration under sec- 

tion 109, but registration of any such mortgage or charge 
may be effected on the application of any person interested therein. 
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(2) Where the registration is effected on the application of some person other 
than the company, that person shall be entitled to recover from the company the 
amount of any fees properly paid by him to the registrar on the registration. 

117. Every company shall cause a copy of every instrument creating any mort- 

gage or charge requiring registration under section 109, to 
m or°gage 'or'c ha rg e " o C b e ept be ke ?‘ at the registered office of the company : Provided 
at registered office. that, in the case of a series of uniform debentures, a copy 

of one such debenture shall be sufficient. 

118. (1) If any person obtains an order for the appointment of a receiver of the 

property of a company, or appoints such a receiver under 
0 fSr° n ° f appointment any powers contained in any instrument, he shall, within 

fifteen days from the date of the order or of the appoint- 
ment under the powers contained in the instrument, file notice of the fact with the 
registrar, and the registrar shall, on payment of the prescribed fee, enter the fact in 
the register of mortgages and charges. 

(2) If any person makes default in complying with the requirements of this 
section, he shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues. 

119. (1) Every receiver of the property of a company who has been appointed 

under the powers contained in any instrument, and who 
vers llmg ° f aCC ° UntS ° f reCei has taken possession, shall once in every half-year while 

he remains in possession, and also on ceasing to act as 
receiver, file with the registrar an abstract in the prescribed form of his receipts and 
payments during the period to which the abstract relates, and shall also on ceasing to 
act as receiver file with the registrar notice to that effect, and the registrar shall enter 
the notice in the register of mortgages and charges. 

(2) Every receiver who makes default in complying with the provisions of this 
section shall be liable to a fine not exceeding five hundred rupees. 

120 . The Court, on being satisfied that the omission to register a mortgage or 

charge within the time required by section 109, or that 

Rectification of register of t ^ e omission or mis-statement of any particular with res- 
mortgages. , % 

pect to any such mortgage or charge, was accidental, or 

due to inadvertence or to some other sufficient cause, or is not of a nature to prejudice 
the position of creditors or shareholders of the company, or that on other grounds it 
is just and equitable to grant relief, may, on the application of the company or anv 
person interested, and on such terms and conditions as seem to the Court just and 
expedient order that the time for registration be extended, or, as the case may he, that 
the omission or mis-statement be rectified, and may make such order as to the costs 
of the application as it thinks fit. 

121. The registrar may, on evidence being given to his satisfaction that the debt 

Entry of satisfaction. for which any re S istered mortgage or charge was given 

y " has been paid or satisfied, order that a memorandum of 

satisfaction be entered on the register, and shall if required furnish the company with 
a copy thereof. 


Sec. 120. — Under old S. 68 explanation when a 
charge specifically affecting the property of a 
company has been granted in favour of an officer 
of the company, he cannot avail himself of it 
unless it is registered under S. 68, though he has 
ceased to be an officer at the time when the 
charge is sought to be enforced. 12 I.. W. 92 = 
47 I. A. 33-28 M. L. T. 28=5(1920) M. W. N. 
4191=2 U. P. L. R. (P. C.) 118=556 I. C. 163=- 
43 M. 550 = 38 M. L. J. 444 = 22 Bom. L. R. 568 
»i8 A. L. J. 489 (P. C.l. The words ‘as such’ 
are unnecessary though not insensible. (Ibid.) 
The construction of the explanation must depend 
on its terms and no theory of its purpose can be 


entertained unless it is to be inferred from the 
language used, (/bid.) Floating charge — Pro- 
vision for cessation of authority to carry on busi- 
ness on default — Charge in favour of officers for 
salary —Non-registration. 32 I. C. 91. Mortgage 
of different dates — Later mortgage registered 
prior to earlier mortgage — Earlier mortgage re- 
gistered after extension of time by order of Court 
— Priority of mortgages. 102 I.C. 592 = A. I. 
R. 1927 Oudh 300. See also 30 I. C. 286*29 M. 
L. J. no, affirmed on appeal in 56 I. C. 163 
(P.C.) = 43 Mad. 550, supra . On this section, see 
also A. I. R. 1927 Oudh 300 cited under S. 109 
supra. 
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Penalties. 


Company’s register of mort- 
gages. 


122. (1) If any company makes default in filing 

with the registrar for registration the particulars — 

G?) of any mortgage or charge created by the company ; or 

( b ) of the issues of debentures of a series, 

requiring registration with the registrar under the foregoing provisions of this Act, 
then, unless the registration has been effected on the application of some other person, 
the company, and every officer of the company or other person who is knowingly a 
party to the default, shall, on conviction be liable to a fine not exceeding five hundred 
rupees for every day during which the default continues. 

(2) Subject as aforesaid, if any company make default in complying with any 
of the requirements of this Act as to the registration with the registrar of any mortgage 
or charge created by the company, the company, and every officer of the company, 
who knowingly and wilfully authorizes or permits the default shall, without prejudice to 
any other liability, be liable on conviction to a fine not exceeding one thousand rupees. 

(3) If any person knowingly and wilfully authorizes or permits the delivery of 
any debenture or certificate of debenture stock requiring registration with the registrar 
under the foregoing provisions of this Act without a copy of the certificate of registra- 
tion being endorsed upon it, he shall, without prejudice to any other liability, be liable 
on conviction to a fine not exceeding one thousand rupees. 

123. (1) Every limited company shall keep a register of mortgages and enter 
therein all mortgages and charges specifically affecting 
property of the company, giving in each case a short 
description of the property mortgaged or charged, the 

amount of the mortgage or charge and (except in the case of securities to bearer) the 
names of the mortgagees or persons entitled thereto. 

(2) If any director, manager or other officer of the company knowingly and wil- 
fully authorizes or permits the omission of any entry required to be made in pursuance 
of this section, he shall be liable to a fine not exceeding five hundred rupees. 

124. ( 1 ) The copies kept at the registered office of the company in pursuance 
of S. 117 of instruments creating any mortgage or charge 
requiring registration under this Act with the registrar 
and the register of mortgages kept in pursuance of sec- 
tion 123, shall be open at all reasonable times to the in- 
spection of any creditor or member of the compay without 

fee, and the register of mortgages shall also be open to the inspection of any other 
person on payment of such fee, not exceeding one rupee for each inspection, as the 
company may prescribe. 

(2) If inspection of the said copies or register is refused, the company shall be 
liable to a fine not exceeding fifty rupees and a further fine not exceeding twenty 
rupees for every day during which the refusal continues, and every officer of the com- 
pany who knowingly authorizes or permits the refusal shall incur the like penalty, and 
in addition to the above penalty, the Court may by order compel an immediate inspec- 
tion of the copies or register. 

125. (1) Every register of holders of debentures of a company shall, except 

when closed in accordance with the articles during such 

of^ebentare'hofdJrs 6 antt ? eri ° d ° r P f° ds ( “°* exceedin S , in the whoIe ^irty days 
have copies of trust-deed. in an Y year; as may be specified m the articles be open to 

the inspection of the registered holder of any such deben- 
tures, and of any holder of shares in the company, but subject to such reasonable res- 
trictions as the company may in general meeting impose, so that at least two hours in 
each day are appointed for inspection, and every such holder may require a copy of 
the register or any part thereof on payment of six annas for every one hundred words 
or fractional part thereof required to be copied. 


Right to inspect copies of 
instruments creating mort- 
gages and charges and com- 
pany’s register of mortgages. 


Sec. 122 . — As to penalties, see 29 M. L. J. xio. 
Sec. 123 . — See cases under S. 96. 

Sec. 124 .— Right to inspect is not an absolute 

84 


right. 4 M. L. T. 16=5 A. L. J, 463=8 C. L.T. 
103 = 12 C. W. N. 825 (P. C.). 
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(2) A copy Of any trust-deed for securing any issue of debentures shall be for- 
warded to every holder of any such debentures at his request on payment in the case of 
a printed trust-deed of the sum of one rupee or such less sum as may be prescribed by 
the company, or, where the trust-deed has not been printed, on payment of six annas 
for every one hundred words or fractional part thereof required to be copied. 

(3) If inspection is refused, or a copy is refused or not forwarded, the com- 
pany shall be liable to a fine not exceeding fifty rupees, and to a further fine not 
exceeding twenty rupees for every day during which the refusal continues, and every 
officer of the company who knowingly authorizes or permits the refusal shall incur the 
like penalty, and the Court may by order compel an immediate inspection of the register. 

Debentures and Floating Charges. 

126. A condition contained in any debentures or in any deed for securing any 

debentures, whether issued or executed before or after the 
Perpetual debentures. passing of this Act, shall not be invalid by reason only 

that thereby the debentures are made irredeemable or redeemable only on the happen- 
ing of a contingency, however remote, or on the expiration of a period however long. 

127. (1) Where either before or after the commencement of this Act a company 

has redeemed any debentures previously issued, the com- 
Power to re-issue redeemed pany, unless the articles or the conditions of issue express- 
debentures in certain cases ]y otherwise provide, or unless the debentures have been 

redeemed in pursuance of any obligation on the company 
so to do (not being an obligation enforceable only by the person to whom the redeem- 
ed debentures were issued or his assigns) shall have power, and shall be deemed 
always to have had power, to keep the debentures alive for the purposes of re-issue, 
and where a company has purported to exercise such a power the company shall have 
power, and shall be deemed always to have had power, to re-issue the debentures 
either by re-issuing the same debentures or by issuing other debentures in their place, 
and upon such re-issue the person entitled to the debentures shall have, and shall be 
deemed always to have had, the same rights and priorities as if the debentures had 
not previously been issued. 

(2) Where with the object of keeping debentures alive for the purpose of re- 
issue they have, either before or after the commencement of this Act, been transferred 
to a nominee of the company, a transfer from that nominee shall be deemed to be a 
are-issue for the purposes of this section. 

(3) W 7 here a company has, either before or after the commencement of this Act, 

deposited any of its debentures to secure advances from time to time on current 
account or otherwise, the debentures shall not be deemed to have been redeemed by 
reason only of the account of the company having ceased to be in debit whilst the 
debentures remained so deposited. ^ 

(4) The re-issue of a debenture or the issue of another debenture in its place 
under the power by this section given to, or deemed to have been possessed by, a 
company, whether the re-issue or issue was made before or after the commencement 
of this Act, shall be treated as the issue of a new debenture for the purposes of stamp- 
duty, but it shall not be so treated for the purposes of any provision limiting the 
amount or number of debentures to be issued : 

Provided that any person lending money on the security of a debenture 
reissued under this section which appears to be duly stamped, may give the debenture 
in evidence in any proceedings for enforcing his security without payment of the 
stamp-duty or any penalty in respect thereof, unless he had notice or, but for his negli- 
gence, might have discovered, that the debenture was not duly stamped, but in any 
such case the company shall be liable to pay the proper stamp-duty and penalty. 

(5) Nothing in this section shall prejudice — 

C a ) the operation of any decree or order of a Court of competent jurisdiction 
pronounced or made before the twenty-fifth day of February, 1910, as between the 
parties to the proceedings in which the decree or order was made, and any appeal from 
any such decree or order shall be decided as if this Act had not been passed ; or 
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(6) any power to issue debentures in the place of any debentures paid off or 
otherwise satisfied or extinguished, reserved to a company by its debentures or the 
securities for the same. 


Specific performance of con- 128. A contract with a company to take up and pay 

tract to subscribe for deben- for any debentures of the company may be enforced by 
tures * a decree for specific performance. 


129. ( 1 ) Where either a receiver is appointed on behalf of the holders of any 

debentures of company secured by a floating charge, or 
possession is taken by or on behalf of those debenture- 
holders of any property comprised in or subject to the 
charge, then, if the company is not at the time in course 
of being wound up, the debts which in every winding up 
are under the provisions of Part V relating to preferential payments to be paid in 
priority to all other debts, shall be paid forthwith out of any assets coming to the hands 
of the receiver or other person taking possession as aforesaid in priority to any claim 
for principal or interest in respect of the debentures. 


Payments of certain debts 
out of assets subject to floating 
charge in priority to claims 
under the charge. 


( 2 ) The periods of time mentioned in the said provisions of Part V shall be 
reckoned from the date of the appointment of the receiver or of possession being taken 
as aforesaid, as the case may be. 


( 3 ) Any payments made under this section shall be recouped, as far as may 
be, out of the assets of the company available for payment of general creditors. 


Statements , Books and Accounts. 


Company to keep proper 
books of account. 


130. Every company shall keep proper books of 
account in which shall be entered full, true and complete 
accounts of the affairs and transactions of the company. 


131. ( 1 ) Every company shall, once at least in every year and at intervals of not 

more tnan fifteen months, cau^e the accounts of the com- 
Annual balance-sheet. pany tQ be balanced and a balance-sheet to be prepared. 


( 2 ) The balance-sheet shall be audited by the auditor of the company as here- 
inafter provided, and the auditor's report shall be attached thereto, or there shall be 
inserted at the foot thereof a reference to the report, and the report shall be read be- 
fore the company in general meeting and shall be open to inspection by any member 
of the company. 

( 3 ) Every company other than a private company shall send a copy of such 
balance-sheet so audited to the registered address of every member of the company at 
least seven days before the meeting at which it is to be laid before the members of the 
company, and shall deposit a copy at the registered office of the company for the 
inspection of the members of the company during a period of at least seven days 
before that meeting. 

( 4 ) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding one thousand rupees, and every 
officer of the company who knowingly and wilfully authorises or permits the default 
before shall be liable to the like penalty. 


132. ( 1 ) The balance-sheet shall contain a summary of the property and assets 
and of the capital and liabilities of the company giving 
Contents of balance-sheet. suc h particulars as will disclose the general nature of 
those liabilities and assets and how the value of the fixed assets has been arrived at. 


Sec. 131 . — See also Cases under S. 76. Sum- 
mary trial-— Jurisdiction. See 35 All. 173 = 11 A. 
L. J. 196 = 18 I. C. 665 = 14 Cr. L. J. 105. See 
also 15 Cr. L. J. 260 ; 37 P. L. K. 1914 As to 
revisjonal jurisdiction of High Court, see 8 I. C. 
190 = 35 P. W. R. 1910 (Cr.). 

Sec. 132 Per Curiam : Primaiily the expres- 

sion ‘ book-debts * means debts owing to the 
company and so shown in the books of the com- 


pany. A debt is none the Jess a debt though 
theie may belittle prospect of its recovery and 
though the creditor may have means of covering 
the deficit if it is not paid. It is always possible 
for the company to write off debts that in its opi- 
nion are entirely unrecoverable and that being 
done such debts would cease to be 4 book debts.’ 
29 Bom. L, R. 722 =A. J. R, 1927 Bom. 414. 

Quaere * Whether it is legitimate for a com* 



668 


THE CIVIL COURT MANUAL. [S. 133' 

(2) The balance-sheet shall be in the form marked F in the Third Schedule or 
as near thereto as circumstances admit. 

Authentication of balance- 133. (1) Save as provided by sub-section (2) the 

sheet * balance-sheet shall — 

(/) in the case of a banking company, be signed by the manager (if any) and, 
where there are more than three directors of the company, by at least three of those 
directors and, where there are not more than three directors, by all the directors ; 

(ii) in the case of any other company, be signed by two directors or, when 
there are less than two directors, by the sole director and by the manager (if any) of 
the company. 

(2) When the total number of directors of the company for the time being in 
British India is less than the number of directors whose signatures are required by 
sub-section (1), then the balance-sheet shall be signed by all the directors fof the time 
being in British India, or, if there is only one director for the time being in British 
India, by such director, but in such a case there shall be sub-joined to the balance- 
sheet a statement signed by such directors or director explaining the reason for non- 
compliance with the provisions of sub-section (1). 

(3) If any copy of a balance-sheet which has not been signed as required by 
this section is issued, circulated or published, the company and every officer of the 
company who is knowingly a party to the default shall be punishable with fine which 
may extend to five hundred rupees. 

134. (1) After the balance-sheet has been laid before the company at the general 

meeting a copy thereof signed by the manager or secretary 

Co p y ° f alance^heet and f the company shall be filed with the registrar at the 
auditor’s report to be forward- . , r , . . , 

ed to the registrar. same time as the copy of the annual list of members and 

summary prepared in accordance with the requirements of 

section 32. 

(2) If the general meeting before which a balance-sheet is laid does not adopt 
the balance-sheet, a statement of that fact and of the reasons therefor shall be annexed 
to the balance-sheet and to the copy thereof required to be filed with the registrar. 

(3) This section shall not apply to a private company. 

(4) If a company makes default in complying with the requirements of this 
section, the company and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty as is provided by 
section 32 for a default in complying with the provisions of that section. 

135. Save as otherwise provided in this Act, any member of a company shall be 
Right of member of com- entitled to be furnished with copies of the balance-sheet 

pany to copies of the balance- and the auditor’s report at a charge not .exceeding six 
sheet and the auditor’s report, annas for every hundred words or fractional part thereof. 

Statement to be published by Banking and certain other Companies. 

136. (1) Every company being a limited banking company or an insurance com- 

pany or a deposit, provident or benefit society shall, be- 
Certain companies to publish f ore ^ commences business, and also on the first Monday 
statement in schedule „ , . , r t , . , 

in February and the first Moncay in August in every year 
during which it carries on business, make a statement in the form marked G in the 
Third Schedule, or as near thereto as circumstances will admit. 

(2) A copy of the statement shall be displayed and, until the display of the next 
following statement, kept displayed in a conspicuous place in the registered office of 
the company, and in every branch office or place where the business of the company 
is ca rried on. 

pany to have a secret reserve fund formed by 486 = 22 C. W. N. 06 = 27 C. L. J. 83=41 I. C. 
deliberate undervaluation of some of its assets. 307=18 Cr. L. J. 787. A. director who has 
29 Bom. L. R. 722 = 102 I. C. 504 = 28 Cr. L. J. resigned is not liable. 23 I. C. 748 = 15 Cr. L . J. 
568=8 A. I. C. R. 218 = A. I. R. 1927 Bom. 414. 380 (Punj.). On this Sec. see also 86 I. C. 43 1 

Sec. 1$4. — See Cases under S. 76. Prior default =26 Cr. L. J. 799 = 1924 Lah. 489. 
is no plea to a charge under the section. 45 Cal. 
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(3) Every member and every creditor of the company shall be entitled to a 
copy of the statement on payment of a sum not exceeding eight annas. 

(4) If a company makes default in, complying with the requirements of this 
section, it shall be liable to a tine not exceeding fifty rupees for every day during which 
the default continues ; and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty. 

(5) This section shall not apply to a life assurance company or provident insur- 
ance society to which the provisions of the Indian Life Assurance Companies Act, 
1912, or of the Provident Insurance Societies Act, 1912, as the case may be, as to the 
annual statements to be made by such company or society apply with or without 
modifications, if the company or society complies with those provisions. 


Investigation by the Registrar. 

137. (1) Where the registrar, on perusal of any document which a company is 
^ , required to submit to him under the provisions of this Act, 

information or explanation. 1S of opinion that any information or explanation is neces- 
sary in order that such document may afford full particu- 
lars of the matter to which it purports to relate, he may, by a written order call on the 
company submitting the document to furnish in writing such information or explana- 
tion within such time as he may specify in his order. 

(2) On the receipt of an order under sub-section (1), it shall be the duty of all 
persons who are or have been officers of the company to furnish such information or 
explanation to the best of their power. 

(3) If any such person refuses or neglects to furnish any such information or 
explanation, he shall be liable to a fine not exceeding fifty rupees in respect of each 
offence. 

(4) On receipt of such information or explanation the registrar may annex the 
same to the original document submitted to him ; and any additional document so 
annexed by the registrar shall be subject to the like provisions as to inspection and 
the taking of copies as the original document is subject. 

(5) If such information or explanation is not furnished within the specified time, 
or if after perusal of such information or explanation the registrar is of opinion that 
the document in question discloses an unsatisfactory state of affairs, or that it does 
not disclose a full and fair statement of the matters to which it purports to relate, the 
registrar shall report in writing the circumstances of the case to the Local Government. 


Inspection and Audit. 


Investigation of affairs of 
company by inspectors. 


138. The Local Government may appoint one or 
more competent inspectors to investigate the affairs of any 
company and to report thereon in such manner as the 
Local Government may direct — 


(i) in the case of a banking company having a share capital, on the application 
of members holding not less than one- fifth of the shares issued ; 

(so in the case of any other company having a share capital, on the applica- 
tion of members holding not less than one-tenth of the shares issued ; 

(iii) in the case of a company not having a share capital, on the application of 
not less than one-fifth in number, of the persons on the company’s register of 
members ; 

(iv) in the case of any company, on a report by the registrar under section 137 
sub-section (5). 


139. An application by members of a company under section 138 shall be sup- 
ported by such evidence as the Local Government may 
require for the purpose of showing that the applicants 
have good reason for, and are not actuated by malicious 
motives in, requiring the investigation ; and the Local Government may, before 


Application for inspection to 
be supported by evidence. 


Sec. 137 . — See 40 Mad. 706=4 L. W. 220. 




THE CIVIL COURT MANUAL. 


670 


IS. 140 


appointing an inspector, require the applicants to give security for payment of the 
costs of the inquiry. 


Inspection of books and exa- 
mination of officers. 


140 . (1) It shall be the duty of all persons who are 
or have been officers of the company to produce to the 
inspectors all books and documents in their custody or 
power relating to the company. 


(2) An inspector may examine on oath any such person in relation to its 
business, and may administer an oath accordingly. 

( 3 ) If any person refuses to produce any book or document which under this 
section it is his duty to produce, or to answer any question relating to the affairs of the 
company, he shall be liable to a fine not exceeding fifty rupees in respect of each offence. 


141 . (1) On the conclusion of the investigation, the inspectors shall report their 
opinion to the Local Government, and a copy of the report 
shall be forwarded by the Local Government to the regis- 
tered office of the company, and a further copy shall, at 
the request of the applicants for the investigation, be delivered to them. 


Results of examination 
dealt with. 


how 


(2) The report shall be written or printed, as the Local Government directs. 

(3) All expenses of, and incidental to, the investigation shall be defrayed by 
the applicants unless the Local Government directs the same to be paid by the com- 
pany, which the Local Government is hereby authorised to do. 

Power of company to 142 . (1) A company may by a special resolution' 

appoint inspectors. appoint inspectors to investigate its affairs. 

(2) Inspectors so appointed shall have the same powers and duties as inspec- 
tors appointed by the Local Government, except that, instead of reporting to the LocaL 
Government, they shall report in such manner and to such persons as the company in 
general meeting may direct. 

(3) All persons who are or have been officers of the company shall incur the 
like penalties in case of refusal to produce any book or document required to be pro- 
duced to inspectors so appointed, or to answer any question, as they would have 
incurred if the inspectors had been appointed by the Local Government. 

143 . A copy of the report of any inspectors appointed under this Act, authenti- 

cated by the seal of the company whose affairs they have 
evidence 1 ° f inspectors to be investigated, shall be admissible in any legal proceeding as 

evidence of the opinion of the inspectors in relation to any 
matter contained in the report. 

144 . (1) No person shall be appointed or act as an auditor of any company 

other than a private company unless he holds a certificate 

a^dhor/ 001 app ° mt " from the Local Government entitling him to act as an* 
auditor of companies : 

Provided that th^ Governor-General in Council may, by notification 1 in the 
Gazette of India, declare that the members of any institution or association specified 
in such notification shall be entitled to be appointed and to act as auditors of com- 
panies throughout British India. 

(2) The Local Government shall, by notification in the local official Gazette, 
make rules providing for the grant of certificates entitling the holders thereof to act as 
auditors of companies, and may by such rules provide the conditibns and restrictions 
on and subject to which such certificate shall be granted. The holder of such a certifi- 
cate shall be entitled to act as an auditor of companies throughout British India unless 
such certificate restricts or limits the exercise of the right. 

(3) Every company shall at each annual general meeting appoint an auditor or 
auditors to hold office until the next annual general meeting. 


Sec. 140. — See 10 N. L. R. 98; 18 I. C. 997= daring that the members of certain institutions 

13 M. L. T. 28 2. (Legal position of auditor), and associations shall be entitled to act as audi- 
Sec. 144 (1) (Frov.).— 1 For Notification de- tors, see Gazette of India, 1914, Ft. I, p. 405 * 
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(4) If an appointment of an auditor is not made at an annual general meeting,, 
the Local Government may, on the application of any member of the company, appoint 
an auditor of the company for the current year, and fix the remuneration to be paid to 
him by the company for his services. 

(5) 'I he following persons : that is to say — 

(i) a director or officer of the company ; and 

(ii) a partner of such director or officer ; and 

(iii) in the case of a company other than a private company, any person in- 
the employment of such director or officer, 

shall not be appointed auditors of the company. 

(6) A person, other than a retiring auditor, shall not be capable of being 
appointed auditor at an annual general meeting unless notice of an intention to nomi- 
nate that person to the office of auditor has been given by a member of the company 
to the company not less than fourteen days before such annual general meeting, and 
the company shall send a copy of any such notice to the retiring auditor, and shall give 
notice thereof to its members either by advertisement or in any other mode allowed by 
the articles not less than seven days before the annual general meeting : 

Provided that, if after notice of the intention to nominate an auditor has been 
given to the company, an annual general meeting is called for a date fourteen davs or 
less after the notice has been given, the requirements of this section as to time in res- 
pect of such a notice shall be deemed to have been satisfied, and the notice to be sent 
or given by the company may, instead of being sent or given within the time required 
by this section, be sent or given at the same time as the notice of the annual general 
meeting. 

(7) The first auditors of the company may be appointed by the directors before 
the statutory meeting, and if so appointed shall hold office until the first annual 
general meeting, unless previously removed by a resolution of the members of the com- 
pany in general meeting, in which case such members at that meeting may appoint 
auditors. 

(8) The directors may fill any casual vacancy in the office of auditor, but while 
any such vacancy continues, the surviving or continuing auditor or auditors (if any) 
may act. 

(9) The remuneration of the auditors of a company shall be fixed by the com- 
pany in general meeting, except that the remuneration of any auditors appointed be- 
fore the statutory meeting, or to fill any casual vacancy, may be fixed by the directors. 

145 . (1) Every auditor of a company shall have a right of access at all times to 
the books and accounts and vouchers of the company, and 
toj^ 0 " 6 ^ and dutlGS ° f audl " shall be entitled to require from the directors and officers 

of the company such information and explanation as may 
be necessary for the performance of the duties of the auditors. 

(2) The auditors shall make a report to the members of the company on the 
accounts examined by them, and on every balance-sheet laid before the company in 
general meeting during their tenure of office, and the report shall state : — 

(a) whether or not they have obtained all the information and explanations 
they have required ; and 

( b ) whether, in their opinion, the balance-sheet referred to in the report is 
drawn up in conformity with the law ; and 

(c) whether such balance-sheet exhibits a true and correct view of the state 
of the company’s affairs according to the best of their information and the explanations 
given to them, and as shown by the books of the company. 

(3) In the case of a banking company, if the company has branch banks 
beyond the limits of India, it shall l>e sufficient if the auditor is allowed access to such 
copies of and extracts from the books and accounts of any such branch as have been 
transmitted to the head office of the company in Br itish India. 

Sec. 145 . — Auditor should satisfy himself whe- liability. 23 A L. J. 473 = 47 AH. 669 = L. R. 6 
ther the books submitted to him show a true All . 4*5 =88 I. C. 785 ~ 1925 All. 519. 
state of affairs. Honesty does not exempt from 
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146. (i) Holders of preference shares and deben- 
holderal^c-fr/toTectipt and tUr f S ° f a COn ? pa " y , sha11 haVe th f f me ri 2 ht t0 re f j , Ve 


inspection of reports, etc. and inspect the balance-sheets of the company and the 

reports of the auditors and other reports as is possessed 
by the holders of ordinary shares in the company. 

(2) This section shall not apply to a private company, nor to a company 
registered before the commencement of this Act. 

Carrying on business with less than the legal minimum of members. 

147. If at any time the number of members of a company is reduced, in the case 
of a private company, below two, or in the case of any 
Liability for carrying on other company, below seven, and it carries on business for 

business with fewer than seven more than six months while the number is so reduced, 
or, in the case of a pnvate . , _ , , 

company, two members. every person who is a member of the company during the 

time that it so carries on business after those six months 
and is cognisant of the fact that it is carrying on business with fewer than two mem- 
bers or seven members, as the case may be, shall be severally liable for the payment of 
the whole debts of the company contracted during that time, and may be sued for the 
same without joinder in the suit of any other member. 


Liability for carrying on 
business with fewer than seven 
or, in the case of a pnvate 
company, two members. 


Service of 
company. 


Service of 
registiar. 


Service and Authentication of Documents. 

148. A document may be served on a company by 
documents on i eav j n g jt a t, or sending it by post to the registered office 

of the company. 

149. A document may be served on the registrar by 
documents on sen( ji n g jt to him by post, or delivering it to him, or by 

leaving it for him at his office. 


150. A document or proceeding requiring authentication by a company may be 
Authentication of docu- signed by a director, secretary or other authorised officer 
ments. of the company, and need not be under its common seal. 

Tables , Forms and Rules as to prescribed matters. 

Application and Mteiation 151 . (1) The forms in the Third Schedule or forms 

of tables and forms, and power as near thereto as circumstances admit shall be used in all 
to make rules as to prescribed matters to which those forms refer. 

matters * (2) The Governor-General in Council may alter 

any of the tables and forms in the First Schedule, so that he does not increase the 
amount of fees payable to the registrar in the said Schedule mentioned, and may alter 
or add to the forms in the Third Schedule. 

(3) Any such table or form, when altered, shall be published in the Gazette of 
India, and on such publication shall have effect as if enacted in this Act, but no altera- 
tion made by the Governor-General in Council in Table A in the First Schedule shall 
affect any company registered before the alteration , or repeal, as respects that company, 
any portion of that table. 

(4) In addition to the powers hereinbefore conferred by this section, the 
-Governor-General in Council may make rules providing for all or any matters which 
by this Act are to be prescribed by his authority. 

(5) Every such rule shall be published in the Gazette of India, and on such 
publication shall have effect as if enacted in this Act. 

Arbitration and Compromise. 

152. ( 1 ) A company may by written agreement refer to arbitration, in accord- 

Power for companies to ance with the Indian Arbitration Act, 1899, an exist- 
refer matters to arbitration. ing or future difference between itself and any other comp* 
any or person. 


Sec. 148 . — As to how summons is served, see Sec. 152 . — Agreement as to submission to 
12 Bom. L. R. 730 = 7 I. C. 982. arbitration, though not under seal is valid. 37 

Sec. 151 ( 1 ). — For rules under the section, see All. 273 = 28 I. C. 384 = 13 A. L. J. 312. 

•Gazette of India, 1914, Pt. I, p. 805. 
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(2) Companies, parties to the arbitration, may delegate to the arbitrator power 
to settle any terms or to determine any matter capable of being lawfully settled or 
determined by the companies themselves, or by their directors or other managing body. 

(3) The provisions of the Indian Arbitration Act, 1899, other than those restrict* 
ing the application of the Act in respect of the subject-matter of the arbitration, shall 
apply to all arbitrations between companies and persons in pursuance of this Act. 

153 . (1) Where a compromise or arrangement is proposed between a company and 

its creditors or any class of them or between the company 
Power to compromise with and its members or any class of them, the Court may, on 
creditors and n embers. the application in a summary way of the company or of 

any creditor or member of the company or, in the case 
of a company being wound up, of the liquidator, order a meeting of the creditors or 
class of creditors, or of the members of the company or class of members, as the case 
may be, to be called, held and conducted in such manner as the Court directs. 

(2) If a majority in number representing three-fourths in value of the credi- 
tors or class of creditors, or members or class of members, as the case may be, present 
either in person or by proxy at the meeting, agree to any compromise or arrangement, 
the compromise or arrangement shall, if sanctioned by the Court, be binding on all 
the creditors or the class of creditors, or on all the members or class of members, as 
the case may be, and also on the company, or, in the case of a company in the course 
of being wound up, on the liquidator and contributories of the company. 

(3) In this section the expression “ company ” means any company liable to be 
wound up under this Act. 

Conversion of private company into public company. 

154 . (1) A private company may, subject to anything contained in its memo- 
randum or aiticles, by a special resolution and by filing 

private into registrar a copy of such resolution and also such 

a statement in lieu of prospectus as the company, if a 
public company, would have had to file before allotting any of its shares or debentures, 
together with such a duly verified declaration as the company, if a public company, 
would have had to file before commencing business, turn itself into a public company. 

(2) Upon the filing of the documents mentioned in sub-section (1), the regis- 
trar shall record the change in his books relating to the company. 

PART V. 

WINDING UP. 

Preliminary. 

155 . (1) The winding up of a company may be 

either — 

(i) by the Court ; or 

(ii) voluntary ; or 

(iii) subject to the supervision of the Court. 

(2) The provisions of this Act with respect to winding up apply, unless the 
contrary appears, to the winding up of a company in any of these modes. 

Contributories . 

156 . (i) In the event of a company being wound up, every present and past 

member shall, subject to the provisions of this section, be 
Liability as contributories liable to contribute to the assets of the company to an 
o present an past mem ers. amoun t sufficient for payment of its debts and liabilities 


Conversion of 
public company. 


Mode of winding up. 


Sec. 163 . — An unworkable scheme, or one 
which is not bona fide is not to be sanctioned by 
court. 30 I. C. 386. Compromise sanctioned by 
court takes effect from the date when it was arriv- 
ed at. 36 M. L. J. 526 = 41 All. 566 = 17 A. L. J. 
533 (P* C.) ; See also 40 I. C. 904 = 106 P. W. R. 
1917. What constitutes a majority under cl. (a). 
See 4 O. L. J. 160 = 40 I. C. 57. On this Sec. see 

85 


also 27 Bom. L. R. 655 =89 I. C. 108-1925 Bom. 
442. 

Sec. 156 . — Winding up — Contributory — 
Application for allotment of shares under condi- 
tions — Non-compliance — Effect of. 40 All. 45 = 
43 I. C. 134 = 15 A. L. J. 893, Either a com- 
pulsory or a voluntary winding up of a corporation 
does not dissolve it at the commencement. 42 
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and the costs, charges and expenses of winding up, and for the adjustment of the 
rights of the contributories among themselves, with the qualifications following (that 
is to say) : — 

(1) a past member shall not be liable to contribute if he has ceased to be a 
member for one year or upwards before the commencement of the winding up ; 

(ii) a past member shall not be liable to contribute in respect of any debt, or 
liability of the company contracted after he ceased to be a member ; 

(iii) a past member shall not be liable to contribute unless it appears to the 
Court that the existing members are unable to satisfy the contributions required to be 
made by them in pursuance of this Act ; 

(iv) in the case of a company limited by shares, no contribution shall be requir- 
ed from any member exceeding the amount (if any) unpaid on the shares in respect to 
which he is liable as a present or past member ; 

(v) in the case of a company limited by guarantee, no contribution shall be re- 
quired from any member exceeding the amount undertaken to be contributed by him 
to the assets of the company in the event of its being wound up ; 

(vi) nothing in this Act shall invalidate any provision contained in any policy 
of insurance or other contract whereby the liability of individual members on the policy 
or contract is restricted, or whereby the funds of the company are alone made liable in 
respect of the policy or contract ; 

(vii) a sum due to any member of a company in his character of a member, by 
way of dividends, profits or otherwise, shall not be deemed to be a debt of the company 
payable to that member in a case of competition between himself and any other cre- 
ditor not a member of the company ; but any such sum may be taken into account for 
the purpose of the final adjustment of the rights of the contributories among them- 
selves. 

(2) In the winding up of a company limited by guarantee which has a share 
capital, every member of the company shall be liable, in addition to the amount under- 
taken to be contributed by him to the assets of the company in the event of its being 
wound up, to contribute to the extent of any sums unpaid on any shares held by him. 

157. In the winding up of a limited company any director whether past or pre- 

sent, whose liability is, in pursuance of this Act, unlimited. 

Liability of directors whose s h a ]j j n addition to his liability (if any) to contribute as 
lability is unlimited. ’ , , .. , , / , , 

an ordinary member, be liable to make a further contri- 
bution as if he were at the commencement of the winding up a member of an unlimit- 
ed company : 

Provided that — 

(i) a past director shall not be liable to make such further contribution if he 
has ceased to hold office for a year or upwards before the commencement of the wind- 
ingup; 

(ii) a past director shall not be liable to make such further contribution in 
respect of any debt or liability of the company contracted after he ceased to hold office; 

(iii) subject to the articles a director shall not be liable to make such further 
contribution unless the Court deems it necessary to require that contribution in order 
to satisfy the debts and liabilities of the company, and the costs, charges and expenses 
of the winding up. 

158. The term “ contributory ” means every person liable to contribute to the 

assets of a company in the event of its being wound up r 
Meaning of “contributory”. anc ^ * n a jj p roceec iings for determining and in all proceed- 
ings prior to the final determination of the persons who are to be deemed contributories, 
includes any person alleged to be a contributory. 


I. C. 455. Where a transaction by way of a 
compromise or alienation of the property of a 
company in liquidation is entered, into the court 
can set aside the transaction if it is detrimental 
o the interests of the creditors and contributories 
of the company. 48 I. C. 919 = 7 P. L. R. 1919. 


Sec. 158. — A8 to who is a ‘‘ contributory See 
36 I* C. 980 »9 P. R 1917 ; 57 I* C. 223 » 1 Lah. 
237 ; L. R. 6 All. 565 *=89 I. C. 994 = 23 A. L. J. 
934. Debtor if a contributory. A. I. R. 1926 All. 
101. 
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159. (x) The liability of a contributory shall create a debt accruing due from 

him at the time when his liability commenced, but 

Nature of liability of contri- pa y a ble at the times when calls are made for enforcing 
butory. \ J ... 

the liability. 

(2) No claim founded on the liability of a contributory shall be cognizable by 
any Court of Small Causes sitting outside the Presidency towns. 

160. (1) If a contributory dies either before or after he has been placed on the 

list of contributories, his legal representatives and his 
Contributories in case of heirs sha p be liable in a due course of administration to 

eat O member. contribute to the assets of the company in discharge of 

his liability and shall be contributories accordingly. 

(2) If the legal representatives or heirs make default in paying any money 
ordered to be paid by them, proceedings may be taken for administering the property 
of the deceased contributory, whether moveable or immoveable, or both, and of com- 
pelling payment thereout of the money due. 

161 . If a contributory is adjudged insolvent either 
Contributories in case of in- be f ore or a f ter he has been placed on the list of contri- 
solvency of member. • , . 

butories, then — 

(1) his assignees shall represent him for all the purposes of the winding up, 
and shall be contributories accordingly, and may be called on to admit to proof against 
the estate of the insolvent, or otherwise to allow to be paid out of his assets in due 
course of law, any money due from the insolvent in respect of his liability to contribute 
to the assets of the company ; and 

(2) there may be proved against the estate of the insolvent the estimated value 
of his liability to future calls as well as calls already made. 

Winding up by Court. 

Circumstances in which 

company may be wound up by 162 . A company may be wound up by the Court 

Court. 


(i) if the company has by special resolution resolved that the company be 

wound up by the Court : . , , . 

(ii) if default is made in filing the statutory report or in holding the statutory 

meeting : 

(iii) if the company does not commence its business within a year from its 
incorporation, or suspends its business for a whole year : 

(iv) if the number of members is reduced, in the case of a private company, 
below two or, in the case of any other company, below seven : 

(v) if the company is unable to pay its debts : 

(vi) if the Court is of opinion that it is just and equitable that the company 
should be wound up. 

Company when deemed un- 163 A company shall be deemed to be unable to 

able to pay its debts. pay its debts — 


Sec. 162 .— The power to wind up a company 
given to a Court by this section should not be ex- 
ercised unless there is very strong ground for 
acting upon it. 3^ All 334 =39 L C. 570 = 15 A. 
L. J. 193. s R. 685. Set also 21 L. W. 359 = 48 
Mad. 489=86 I. C. 135 = *925 Mad. 489 = 48 M, 
L.J. 1 18. As to the discretion of court, see 39 
Bom. 16 = 16 Bom. L. R. 5°8 ; 3 1 R * * 9*4 J 39 
All. 334. As to compulsory winding up on 
creditors’ petition, See 39 Bom. 47 = 16 Bom. L.R. 
692. The principle of 4 substratum gone ’ cannot 
be applied to a case where it is not proved that 
the object of the company as set out in the 
memorandum cannot be fulfilled in other ways or 
by the employment of other agencies. 59 1 . C. 
542 «• 47 C. 654 ; 58 I. C. 561=23 C. W. N.844. 


Appeal from order directing compulsory winding 
up, see 279 P. L. R. 1914. Companies are gover- 
ned by a majority of their own members, and 
where there is a domestic tribunal which has 
powers to decide upon a question, it should, if 
possible, be left to that domestic tribunal alone. 
39 All. 334=39 I-C. 570 = 15 A. L.J. 193. (32 

41 86 ^ 162 , Cl. (vj.— Essentials, ste 84 I. C. 1021 
= 1925 Rang. 128. 

Clause (6),— Scope—' Winding up— When to 
be ordered. 13 Bur. L. T. 5 l =59 I. C. 524* 
Interference with internal management no< 
justified. (Ibid.) ... XT 8 

Sec. 168 . — See 58 I. C. 561 =23 C. W. N. 844, 
5 R. 685. 
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(i) if a creditor, by assignment or otherwise, to whom the company is indebted 
in a sum exceeding five hundred rupees then due, has served on the company, by 
leaving the same at its registered office, a demand under his hand requiring the com- 
pany to pay the sum so due and the Company has for three weeks thereafter neglected 
to pay the sum, or to secure or compound for it to the reasonable satisfaction of the 
creditor ; or 

(ii) if execution or other process issued on a decree or order of any Court in 
favour of a creditor of the company is returned unsatisfied in whole or in part ; or 

(iii) if it is proved to the satisfaction of the Court that the company is 
unable to pay its debts, and, in determining whether a company is unable to pay its 
debts, the Court shall take into account the contingent and prospective liabilities of 
the company. 


164 . Where the High Court makes an order for winding up a company under 
this Act, it may, if it thinks fit, direct all subsequent 
proceedings to be had in a District Court ; and thereupon 
such District Court shall, for the purpose of winding up 
the company, be deemed to be “ the Court ” within the meaning of this Act, and shall 
have, for the purposes of such winding up, all the jurisdiction and powers of the High 
Court. 


Winding up may be referred 
to District Court. 


165 . If during the progress of a winding up in a District Court it is made to 
appear to the High Court that the same could be more 
conveniently prosecuted in any other District Court 
having lurisdiction to wind up companies, the High Court 
may transfer the same to such other Court, and thereupon the winding up shall 
proceed in such other District Court. 


Transfer of winding up from 
one District Court to another. 


166 . An application to the Court for the winding up of a company shall be by 
petition presented, subject to the provisions of this section, 
for winding up S t0 apphcatlons either by the company, or by any creditor or creditors 
Ui (including any contingent or prospective creditor or credi- 

tors), contributory or contributories, or by all or any of those parties, together or 
separately : 

Provided that — 

(a) a contributory shall not be entitled to present a petition for winding up a 
company unless — 

(i) either the number of members is reduced, in the case of a private com- 
pany, below two, or, in the case of any other company, below seven ; or 

(ii) the shares in respect of which he is a contributory or some of them either 
were originally allotted to him or have been held by him, and registered in his name, 
for at least six months during the eighteen months before the commencement of the 
winding up, or have devolved on him through the death of a former holder ; 

( b ) a petition for winding up a company on the ground of default in filing the 
statutory report or in holding the statutory meeting shall not be presented by any 


Sec. 163 (i). — NOTICE. — The words ‘ under 
his hand ' in S. 163 (1) are not complied with 
by a notice which is signed by somebody who is 
acting in the ordinary way as a solicitor of the 
petitioning creditors. 54 C. 345 = 103 I. C. 629 = 
A. I. R. 1927 Cal. 625. An advocate’s notice is 
not good under the Sec. 5 R. 483. 

Construction of Sec. — P er Curiam . — 
“ Where a particular right is created by legisla- 
tive enactment in favour of one party which is 
restrictive of the rights of another party the 
words of the Act must be strictly construed. The 
party relying on the provisions of the statute will 
also have to show that he has strictly conformed 
to the statutory provisions.” 5 R. 483 105 I.C. 

534 = A. I. R. 1927 Rang. 306. 

Sec. 164. — The additional District Judge has 


jurisdiction to make all orders which the District 
Judge can make in the winding up of a company. 
32 M. L. T. 15 =^27 C. W. N. 509 =69 I. C. 356 
= (1923) M.W.N. 388 = 1922 P.C. 361. Winding 
up — Reference to District Court — Contributories 
residing within jurisdiction of different High 
Courts. 54 I.C. 384 = 1 U P. L. R (II. C.) 182 ; 
5 R. 685. Payment orders qf the Bombay High 
Court on winding up proceedings— Application in 
the Madras High Court to give directions to the 
District Courts to enforce them — Proper proce- 
dure — Applicability of S. 164. See 38 M. L. T. 
(H. C.) 377=25 L. W. 113 = 100 I.C. 744 = 
A. I. R. 1927 Mad. 271. 

Sec. 160 .— .SV* 1924 Rang. 108 = 2 Bur. L. J. 
296. 
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person except a shareholder, nor before the expiration of fourteen days after the last 
day on which the meeting ought to have been held ; 

(c) the Court shall not give a hearing to a petition for winding up a company 
by a contingent or prospective creditor until such security for costs has been given as 
the Court thinks reasonable and until a priwa facie case for winding up has been 
established to the satisfaction of the Court. 


167 . 

Effect of winding up order. 


Commencement of winding 
up by Court. 


An order for winding up a company shall operate in favour of all the 
creditors and of all the contributories of the company as 
if made on the joint petition of a creditor and of a contri- 
butory. 

168 . A winding up of a company by the Court shall 
be deemed to commence at the time of the presentation 
of the petition for the winding up. 

169 . The Court may, at any time after the presentation of the petition for wind- 

ing up a company under this Act, and before making an 
Court may grant injunction. or( j er f or w i n ding up the company, upon the application 

of the company or of any creditor or contributory of the company, restrain further 
proceedings in any suit or proceeding against the company, upon such terms as the 
Court thinks fit. 

170 . (1) On hearing the petition the Court may dismiss it with or without costs, 
or adjourn the hearing conditionally or unconditionally, or 
make any interim order or any other order that it deems 
just, but the Court shall not refuse to make a winding up 

order on the ground only that the assets of the company have been mortgaged to an 
amount equal to or in excess of those assets, or that the company has no assets. 


Powers of Court on hearin 
petition. 


(2) Where the petition is presented on the ground of default in filing the 
statutory report or in holding the statutory meeting, [he Court may order the costs to 
be paid by any persons who, in the opinion of the Court, are responsible for the 
default. 

171 . When a winding up order has been made, no suit or other legal proceeding 
shall be proceeded with or commenced against the com- 
Suit stayed on winding up parj y except by leave of the Court, and subject to such 
order. f .f A . J 

terms as the Court may impose. 


Sec. 167 . — Form of order for the dissolution of 
a company in compulsory liquidation, undistri- 
buted assets being in the hands of the liquidator. 
47 Cal. 620. In a winding up order secured 
creditor is not affected. 3 Lah 59^ 74 I. C. 187 
-24 P. W. K. 1922 -5 L. L. J, 558 = 1922 Lah. 
28 1 . 

Sec. 168 . — Where a company went into volun- 
tary liquidation during the pendency of a petition 
by the creditors for winding up, the liquidators 
appointed by the comoany pendente lite cannot 
contest the order directing the compulsory wind- 
ing up, in pursuance of the petition. 73 P. R. 
1914 = 25 I. C. 553 = 279 P- h. R. iQM- 

Sec. 169.— Even in voluntary liquidation court 
has same power as under S. 169. See 28 O. C. 
197 — ^25 Oudh 630. See also 91 I. C. 1052. 
Where a creditor’s demand is in respect of a claim 
w'hich the company honestly believes to be frau- 
dulent and unsustainable in law, the court has to 
see whether the defence is a genuine one or is 
merely a cloak of the company’s real inability to 
pay its first debts. 39 Bom. 47—27 I. C. 44= 16 
Bom. L. R. 692. A court should not allow a 
creditor to file a winding up petition, with a view 
to bring the pressure of insolvency proceedings to 
bear upon the company in order to make it pay 
cheaply and expeditiously, a heavy debt which 


the company desires to dispute in the Civil 
Courts. Such a petition must be dismissed. 
{I bid.) An appeal lies from an order refusing to 
wind up a company. Ioid . A Judge conducting 
the liquidation is not precluded from recalling a 
wrong order and rectifying a mistake. 51 I.C. 723 
- 13 P.L.R. “1919. Where a company suspended 
business and is plainly commercially and techni- 
cally insolvent, a court is justified in appointing 
a provisional liquidator. 337 P. L. R. 1913=206 
P. W. R. 1913=21 I. C. 577 = 3 * B- R. 1914- 
Sec. 171 . — Effect of Section prerogative of 
Crown as to collection of cess under Bengal 
Public Documents Recovery Act. See 53 Cal. 
328 = 96 I. C. 37 = A. I. R. 1926 Cal 781. 
A court only, or with its leave, others, can 
institute suits or applications under the Act 
to wind up a company’s business. 18 A. L. J. 
296=58 I. C. 607. The principal court with 
original civil jurisdiction at the company’s 
business place, is the court to deal with the 
matter. Ibtd . Leave under S. 171 means leave 
by the winding up court and when once given in- 
cludes all subsidiary legal proceedings. 41 All. 
432 = 5 ° B C. 115 = 17 A L. J. 464. See also 15 
I. C. 1 15. As to a suit by unsuccessful claimants 
against a company in liquidation. See 4 P. W. R. 
1919=31 P. L. R. 19x9=50 I. C. 645 «7° P. R. 
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172. (i) On the making of a winding up order, it shall be the duty of the 

company forthwith to file with the registrar a copy of the 

Copy of winding up order to or( j er anc j the petitioner in the winding up proceedings 
be filed with registrar. ... 

may so file a copy. 

(2) On the filing of a copy of a winding up order, the registrar shall make a 
minute thereof in his books relating to the company, and shall notify in the local 
official Gazette that such an order has been made. 

(3) Such order shall be deemed to be notice of discharge to the servants of the 
company, except when the business of the company is continued. 

173. The Court may at any time after an order for winding up, on the application 

of any creditor or contributory, and on proof to the satis- 

Power of Court to stay wind- f ac tion of the Court that all proceedings in relation to the 
lng up ‘ winding up ought to be stayed, make an order staying the 

proceedings, either altogether or for a limited time, on such terms and conditions as 
the Court thinks fit. 

Court may have regard to U4. The Court may, as to all matters relating to a 

wishes of creditors or contri- winding up, have regard to the wishes of the creditors or 
butories. contributories as proved to it by any sufficient evidence. 


Official Liquidators. 

175. (1) For the purpose of conducting the proceedings in winding up a company 
and performing such duties in reference thereto as the 
° f official Court may impose, the Court may appoint a person or 
iqui ator. persons to be called an official liquidator or official 

liquidators. 

(2) The Court may make such an appointment provisionally at any time after 
the presentation of a petition and before the making of an order for winding up. 

(3) If more persons than one are appointed to the office of official liquidator, 
the Court shall declare whether any act by this Act required or authorized to be done 
by the official liquidator is to be done by all or any one or more of such persons. 


1019 ; 38 M. 535 ; 62 P. R. 1918. Under S. 171. 
leave to continue an action should as a general 
rule be given only where some question arises 
which cannot satisfactorily be determined in the 
winding-up proceedings. 93 P. R 1918 = 101 P. 
L. R. 1918 = 47 I. C. 1005. An appeal or appli- 
cation brought by a company does not come with- 
in S. 171, and can be instituted or proceeded 
with, without the leave of the court. 62 P. R. 
1918 = 47 I. C. 392=32 P L. R. 1918 (F. B.) 
(91 P. R. 1916, Diss.) An order giving permission 
to continue a suit against a company, after the 
winding up order has been made, does not 
amount to a permission to institute the suit. 113 
P. R. 1917—37 I* C. 791 =29 P. L. R. 1917. Un- 
less the lower courts order is altogether wrong, its 
discretion, in permitting an action to be continued 
against a company which is being wound up will 
not generally be disturbed by the Appellate Court. 
13 P. R. 1917=371.0.791=29 P. L. R. 1917. 
Revision against decree in favour of a bank which 
became insolvent pending revision — Leave of 
Court. See qi P. R. 1916 = 36 I. C. 618=80 P. 
L. R. 1917. A Director of a company cannot 
institute proceedings for the company after a 
winding-up order has been made. 40 Mad. 706 = 
(1916) 2 M. W. N. 250 = 36 I C. 617=4 L. W. 
326. Managing Director of a Company which has 
been wound up cannot appeal against an order 
appointing an Official Liquidator and an order 
refusing re hearing of the appointment proceed- 
ings. {Ibid.) After a court's order for winding- 
up a Bank, po suit can be brought against the 


voluntary and official liquidators without leave of 
the court conducting liquidation proceedings, 
under S. 1 7 1 of the Act which applies to such a 
case. 37 I.C. 427 = 3 O. L, J. 641. On this Sec. 
see also 29 C.W.N. 715=88 I. C. 754 = A.IR. 
(192s) Cal. 916. 

PRACTICE. — The practice is that a heavy con- 
tested money claim against the company and its 
agents where the allegations are that the large 
debt in question was really a personal debt of the 
agents which they fraudulently attemped to foist 
on to the company and that the company are in 
no wise liable for that debt is usually, if not in- 
variably, left to be decided by a suit in the ordi- 
nary way 29 Bom. L. R. 253 = 101 I. C. 144 = 
A. I. R. 1927 Bom . 167. 

UNSECURED CREDITOR. — Cannot be turned 
into a secured creditor after winding up. 29 Bom. 
L. R. 253 = 101 I. C. I44 = A.I.R. 1927 Bom. 167. 

Sec. 173 . — Courts in India have the power to 
make and order for stay of the proceedings under 
a voluntary winding up. 49 I. C. 412 =24 P. W. 
R. 19:9. The court has to see whether a stay of 
the proceedings will be conducive or detrimental 
to commercial morality and to the interest of the 
public at large. 49 I. C. 412 = 24 P. W. R. 1919 
(1903 2 Ch. 174, foil.) 

Seo. 174 . — The court has full discretion in ap- 
pointing an Official Liquidator while trying a suit 
to wind up a business. The Appellate Court can 
interfere in special circumstances. 17 I. C. 835 = 
5 Bur. L. T. 193. On this Sec. see also 97 I. C. 
295 = 24 L. W. 35. 
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(4) The Court may determine whether any, and what, security is to be given by 
any official liquidator on his appointment. 

(5) The acts of an official liquidator shall be valid notwithstanding any defect 
that may afterwards be discovered in his appointment : Provided that nothing in this 
sub-section shall be deemed to give validity to acts done by an official liquidator after 
his appointment has been shown to be invalid. 

(6) A receiver shall not be appointed of assets in the hands of an official liqui- 
dator. 

Resignations, removals, fil- 176. ( x ) Any official liquidator may resign or be 

sa fi ont removed by the Court on due cause shown. 

(2) Any vacancy in the office of an official liquidator appointed by the Court 
shall be filled up by the Court. 

(3) There shall be paid to the official liquidator such salary or remuneration, 
by way of percentage or otherwise, as the Court may direct ; and, if more liquidators 
than one are appointed, such remuneration shall be distributed amongst them in such 
proportions as the Court directs. 

177. The official liquidator shall be described by the style of the official liquida- 

tor of the particular company in respect of which he is 
Official liquidator. appointed, and not by his individual name. 

178. (1) The official liquidator shall take into his custody, or under his control, 
Custody of Company’s pro- a11 the property, effects and actionable claims to which 

perty. the company is or appears to be entitled. 

(2) If no official liquidator is appointed, or during any vacancy in such appoint- 
ment, all the property of the company shall be deemed to be in the custody of the 
Court. 

179. The official liquidator shall have power, with 
Powers of official liquidator. ^ sanc ti 0 n of the Court, to do the following things : — 

(a) to institute or defend any suit or prosecution, or other legal proceeding 
civil or criminal, in the name and on behalf of the company ; 

( b ) to carry on the business of the company so far as may be necessary for the 
beneficial winding up of the same ; 

(c) to sell the immoveable and moveable property of the company by public 
auction or private contract, with power to transfer the whole thereof to any person or 
company, or to sell the same in parcels ; 

(d) to do all acts and to execute, in the name and on behalf of the company, 
all deeds, receipts, and other documents, and for that purpose, to use, when necessary, 
the company’s seal ; 

(e) to prove, rank and claim in the insolvency of any contributory, for any 
balance against his estate, and to receive dividends in the insolvency, in respect of 
that balance, as a separate debt due from the insolvent, and rateably with the other 
separate creditors ; 

(/) to draw, accept, make and indorse any bill of exchange, hundi or promis- 
sory note in the name and on behalf of the company, with the same effect with respect 

Sec. 176 . — An official liquidator cannot resign LEAVE TO BID TO LIQUIDATOR. — A Court in 
at will without securing the concurrence of the which winding up proceedings are pending has 
liquidating court. He cannot resign on caprice jurisdiction to sanction the liquidator’s applying 
or resentment at enquiries regarding the nature of to the Executing Court either in a particular case 
his past operations and if he does so, he is liable or generally in all cases in which he thinks it 
to forfeit pay. 53 I. C. 640^=51 P. R. 1919. desirable, for leave to bid as a decree-holder 

Sec. 179 (c). — In the course of winding up a under O. 21, R. 72, C. P. C-, but has no jurisdic- 
company the official liquidator found it conveni- tion to make an order giving the liquidator leave 
ent to let out a mill for a fixed period, and sell it to bid. 25 A.L.J. 891 = 103 I.C. 293 » A.I.R. 1927 
when the market was favourable. Court may, in All. 681. liquidation of company— Prior claim 
a proper case, sanction sale before expiry of based on compromise decree — When liquidator 
lease. 69 I. C. 356 = 27 C. W. N. 509 -(1923) may call for fresh proof of claim. .S^ 49 All. 
M. W. N. 388=32 M. L. T. 15 = A. I. R. 1922 728 = 25 A. L. 1.450 = 102 I.C. 756 = A. I. R. 

P. C. 361 (P.C.) 1927 All. 426. 



63 o 


THE CIVIL COURT MANUAL. 


[$. 180 


to the liability of the company as if the bill, hundi, or note had been drawn, accepted, 
made or indorsed by or on behalf of the company in the course of its business ; 

( g ) to raise on the security of the assets of the company any money requisite ; 

(/?) to take out, in his official name, letters of administration to any deceased 
contributory, and to do in his official name any other act necessary for obtaining pay- 
ment of any money due from a contributory or his estate which cannot be convenient- 
ly done in the name of the company and in all such cases the money due shall, for the 
purpose of enabling the liquidator to take out the letters of administration or recover 
the money, be deemed to be due to the liquidator himself : Provided that nothing 
herein empowered shall be deemed to affect the rights, duties and privileges of any 
Administrator-General ; 

(i) to do all such other things as may be necessary for winding up the affairs 
of the company and distributing its assets. 

180 . The Court may provide by any order that the official liquidator may exer- 
. . cise any of the above powers without the sanction or 

dator ^ retl ° n ° f ° fficial hqU1 intervention of the Court, and, where an official liquidator 

is provisionally appointed, may limit and restrict his 
powers by the order appointing him. 


181 . The official liquidator may, with the sanction of the Court, appoint an 
advocate, attorney or pleader entitled to appear before 
the Court to assist him in the performance of his duties : 
Provided that, where the official liquidator is an attorney, 
he shall not appoint his partner, unless the latter consents to act without remuneration. 


Provision for legal assis- 
tance to official liquidator. 


182 . The official liquidator of a company which is being wound up by the Court 
shall keep, in manner prescribed, proper books in which 
Official books to be kept by s h a ll cause to be made entries or minutes of proceed- 
liqui ator in win mg up. ings at meetings and of such other matters as may be 

prescribed, and any creditor or contributory may, subject to the control of the Court, 
personally or by his agent inspect any such books. 


183 . (i) Subject to the provisions of this Act the official liquidator of a com- 

pany which is being wound up by the Court shall, in the 
, Exercise and control of administration of the assets of the company and in the 
liqui ator s powers. distribution thereof among its creditors, have regard to 

any directions that may be given by resolution of the creditors or contributories at any 
general meeting. 

(2) The official liquidator may summon general meeting of the creditors or 
contributories for the purpose of ascertaining their wishes, and it shall be his duty to 
summon meetings at such times as the creditors or contributories, by resolution, may 
direct, or whenever requested in writing to do so by one-tenth in value of the creditors 
or contributories, as the case may be. 


(3) The official liquidator may apply to the Court in manner prescribed for 
directions in relation to any particular matter arising in the winding up. 

(4) Subject to the provisions or this Act, the official liquidator shall use his 
own discretion in the administration of the assets of the company and in the distribu- 
tion thereof among the creditors. 

(5) If any person is aggrieved by any act or decision of the official liquidator, 
that person may apply to the Court, and the Court may confirm, reverse or modify the 
act or decision complained of, and make such order as it thinks just in the circum- 
stances. 


8eo. 179 (h).— Cause of action for liquidator All. 580=95 I.C. 927 = 24 A. L. J. 691 =A. I. R. 
to realise contributions from the contributories 1926 All. 550 
arise ouly on the appointment of Liquidator. 48 
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Ordinary powers of Court, 

184. (1) As soon as may be after making a winding up order, the Court shall 

settle a list of contributories, with power to rectify the 
register of members in all cases where rectification is 
required in pursuance of this Act, and shall cause the 
assets of the company to be collected and applied in dis- 

(2) In settling the list of contributories, the Court shall distinguish between 
persons who are contributories in their own right and persons who are contributories as 
being representatives of or liable for the debts of others. 


Settlement of list of contri- 
butories and application of 
assets. 

charge of its liabilities. 


Power to require delivery of 
property. 


185. The Court may, at any time after making a winding up order, require any 
contributory for the time being settled on the list of con- 
tributories and any trustee, receiver, banker, agent, or 
officer of the company to pay, deliver, surrender or trans- 
fer forthwith, or within such time as the Court directs, to the official liquidator any 
money, property or documents in his hands to which the company is prima facie 
entitled. 

186. (1) The Court may, at any time after making a winding up order, make 

an order cn any contributory for the time being settled on 
Power to order payment of t j ie jj st contributories to pay, in manner directed by 

the order, any money due from him or from the estate of 


debts by contributory. 


Sec. 1 / 4 . — In a suit by liquidator of a bank for 
recovery of a sum of money from the defendant, 
the latter claimed a set-off on account of a 
fixed deposit. II eld , the set-off could be pleaded. 
69 P.W.R. 1915 =28 I. C. 975 =39 P L.R. 1915 ™ 
63 P. R. 1915; 53 I.C. 653. If a person has been 
treated as a shareholder, though there may have 
been irregulaiities in the issue of shares to him 
and the shaieholdar has acted like a shareholder, 
such as attending' meetings, accepting dividends 
he will be bound by his acts and will be estopped 
from denying that he was a shareholder. 22 P.L. 
R. 1915 -=34 P.R. 1915--- 28 I.C. 53 --=235 P.W.R. 
1913. Order biinging the name of a person as 
contributory is final if not appealed against. 27 
Punj. L. R. 842=8 L.L.J. 240---A.I.R 1926 Lah. 
414. A shareholder who seeks to be discharged, 
should have repudiated the contiact and taken 
some proceedings before the commencement of 
the winding up order, to show his intention. {Ibid. ) 
A person cannot be settled on the list of contri- 
butories if before the beginning of the binding up 
proceedings he has not only repudiated his shares 
but has asserted his right in an action by the 
company to enforce calls upon him. {Ibid.) The 
proposition, that before the appellant, who had 
agreed to purchase shares in the company undei 
liquidation can be held liable as a contributory, 
the late Directors of the company should be cal- 
led upon to liquidate the demands of the com- 
pany’s creditors is not based on any authority. 165 
P.L.R. 1914 -24 I. C. 236=69 P.R. 1914 = 113 P. 
W.R. 1914. Where shares are pledged with the 
company the legal owner thereof is the share- 
holder and not the company ; he alone must be 
held liable for all unpaid calls thereon. {Ibid.) 

Sec. 185 .— An official liquidator is not entitled 
by summary order to refund of money realized 
by a creditor of the Bank before the order of 
winding up was. passed but after the Bank had 
passed a resolution stopping payment of debts. 
90 P. L. R. 1915=46 P. R. 1915^29 I.C. 265 = 
71 P. W. R. 1915. The liquidator has to file 

86 


a legulai " u i r like* other claimants to recover the 
amount realized by such creditor of the Bank 
{Ibid.) 

Sec. 186 — The summary procedure under S. 186, 
Companies Act, can be resorted to to recover 
money from the firm, by selecting from among 
the partners one who is a contributory and calling 
upon him to liquidate the whole debt. The 
principle of S. 43, Contract Act, is applicable to 
such a case. 4 Lah. 239—77 I.C. 338 = 1924 
Lah. 148. See also 53 1 . C. 653 In order to 
make a contributory liable under S. 186 for pay- 
ment of debts other than calls, the said debts 
must be due by the said contributory in his own 
peisonal capacity and not as contributory. 71 I. 
C. 724 = 1923 Lah. 85 =4 Lah. 239. Whete on 
liquidation of a company a shareholder is settled 
on the list of contributories he cannot, in pro- 
ceedings under S. 186, plead that he was impro- 
perly so settled. {Ibid.) A transfer from 
the liquidator of a payment order made by a 
Court under S. 150 against the contributory can 
invoke the summary jurisdiction for recovering 
the money due from the latter. 3 Lah. L. J. 382. 
An application by the transferees of debts and 
calls due from contributories as the attorney of 
the liquidator is not one on behalf of the Com* 
pany or for its benefit and is therefore incompe- 
tent. 18 P.W.R. 1921 =59 I. C. 538 = 3 Lah. L. 
J. 80. In the case of orders of payment under 
S. 186 the person to apply for the enforcement of 
an order or decree is the person in whose favour 
the order or decree has been made or passed. 92 
P.R. 1918 = 47 I.C. 997 = 168 P. W. R. 1 18. An 
assignee or transferee cannot make an application 
until his name has been substituted for that of 
the person in whose favour the decree or order 
has been passed or made. 92 P.R. 1918 = 47 I.C. 
997. Ss. 200 and 201 must be held to be sub- 
ject to the special provisions of R. 15 of O. 21, 
C.P. Code. {Ibid.) A transferee of an order under 
S. 186 must, in the first instance, apply to the 
Court which made the order. {Ibid.) The Court 
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the person whom he represents to the company exclusive of any money payable by 
him or the estate by virtue of any call in pursuance of this Act. 

(2) The Court in making such an order may, in the case of an unlimited com- 
pany, allow to the contributory by way of set-off any money due to him or to the 
•estate which he represents from the company on any independent dealing or contract 
with the company, but not any money due to him as a member of the company in 
respect of any dividend or profit ; and may in the case of a limited company, make to 
any director whos? liability is unlimited or to his estate the like allowance : 

Provided that in the case of any company, whether limited or unlimiced when 
all the creditors are paid in full, any money due on any account whatever to a con- 
tributory from the company may be allowed to him by way of set-off against any sub- 
sequent call. 

187. (1) The Court may, at any time after making a winding up order, and 

either before or after it has ascertained the sufficiency of 
calls WGT ° f C ° Urt t0 make the assets of the company, make calls on and order pay- 
ment thereof by all or any of the contributories for the 
time being settled on the list of the contributories to the extent of their liability, for 
payment of any money which the Court considers necessary to satisfy the debts and 
liabilities of the company, and the costs, charges and expenses of winding up, and for 
the adjustment of the rights of the contributories among themselves. . 

(2) In making the call the Court may take into consideration the probability 
that some of the contributories may partly or wholly fail to pay the call. 

188. The Court may order any contributory, purchaser or other person from 

whom money is due to the company to pay the same into 
ban°k Cr *° payment mt0 the Bank of Bengal, the Bank of Madras, or the Bank of 

Bombay, as the case may be, or any branch thereof, res- 
pectively, to the account of the official liquidator instead of to the official liquidator, 
and any such order may be enforced in the same manner as if it had directed payment 
to the official liquidator. 

189. All moneys, bills, hundis, notes and other securities paid and delivered 

into the Bank of Bengal, the Bank of Madras or the Bank 
Regulation of account with 0 f Bombay, or any branch thereof, respectively, in the 
° ir ‘ event of a company being wound up by the Court, shall 

be subject in all respects to the orders of the Court. 


has summary power to direct the contributory to 
pay all moneys due from him whether as a 
contributory or in his private capacity to the 
company. 36 P. R. 1910 = 31 I. C. 746. Debt 
due on a pro-note by contributory comes under 
this section. {Ibid.) The jurisdiction under the 
Act is permissive and ought not to be refused 
in the absence of cogent reasons, when a fit case 
is made out for its exercise. {Ibid.) A con- 
tributory can be required not only to meet calls 
made on him, but also to pay debts owing by 
him to the company, for recovery of which the 
court is not bound to proceed under section, but 
may direct the liquidator to sue for it. 59 B. R. 
1915 = 3 r I-C. 54. The section does not create 
new liabilities or confer new rights. It merely pro- 
vides a summary procedure for enforcing existing 
legal liabilities. 4 Lah. 109 = 741 C. 600. The 
words “a/ any time ” can only mean at any time 
in the courts of liquidation proceedings com- 
mencing from the date of the winding up order. 
The section creates a new machinery for bringing 
in debts due by a contributory to the company 
and nothing more. {Ibid.) Application for the 
•enforcement of the order of contribution— Limi- 
tation. 3 O. W. N. 237 = 13 O.L.J. 49 = A.I.R. 
1926 Ondh 289* 


Sec. 187. — The right enforced by a court in 
making calls from the contributories on the list 
prepared by the liquidator or an insolvent com- 
pany is a statutory right of the creditors to 
enforce against the shareholders of the company, 
on its insolvency and not a right of the company 
being enforced by the liquidator. 14 A. L. J. 
349 = 38 All. 347. The calls are recoverable 
even though they are time barred under 
Art. 1 12, Limitation Act. {Ibid.) A share holder 
contracts to contribute a certain amount, to 
be applied in payment of the debts and lia- 
bilities of the company and it is inconsis- 
tent with his position as a shareholder when he 
remains as such, to claim back any of that 
money, on the plea that the Managing Director 
falsely told him that the shares were sold. 42 
Bom. 264 = 19 Bom. L. R. 615. The sec- 
tion is not restricted to original rails but in- 
cludes also unpaid calls before the winding up. 
67 P. R. 1011== 12 1. C. 958. The balance of 
the price of shares for which a call has been 
made before liquidation, can be recovered by a 
summary action by the Official Liquidator. 67 
P. R. 1911 =12 1. C. 958. 

Sec. 1 89 — (1882) 8. 168. — An arrangement, 
arrived at, in a meeting of three-fourths of the 
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190. (1) An order made by the Court on a contributory shall (subject to any 
right of appeal) be conclusive evidence that the money, if 
clSive r evWence. trlbUt ° ry C °" any * thereby appearing to be due or ordered to be paid is 

due. 

(2) All other pertinent matters stated in the order shall be taken to be truly 
stated as against all persons, and in all proceedings whatsoever. 

191. The Court may fix a time or times within which 
creditors are to prove their debts or claims, or to be 
excluded from the benefit of any distribution made before 
those debts are proved. 

192. The Court shall adjust the rights of the con- 
tributories among themselves, and distribute any surplus 
among the persons entitled thereto, 
in the event of the assets being insufficient to satisfy the 
liabilities, make an order as to the payment out of the 
assets of the costs, charges and expenses incurred in the 
winding up in such order of priority as the Court thinks just. 

194. (1) When the affairs of a company have been completely wound up, the 

Court shall make an order that the company be dissolved 
Dissolution of company. f rom ^ ^ate Q £ t k e or( j er ^ an d ^e Company shall be 

dissolved accordingly. 

(2) The order shall be reported within fifteen days of the making thereof by 
the official liquidator to the registrar, who shall make in his books a minute of the 
dissolution of the company. 

(3) If the official liquidator makes default in complying with the requirements 
of this section, he shall be liable to a fine not exceeding fifty rupees for every day 
during which he is in default. 

Extraordinary powers of Court. 


Power to exclude creditors 
not proving in time. 


Adjustment of rights of con- 
tributories. 

193. The Court may, 

Power to order costs. 


195. (1) The Court may, after it has made a winding up order, summon before 

it any officer of the company or person known or suspect- 

suspected of “g" property ed t0 have j n hi . s P° s f ession any property of the company, 
of company. or supposed to be indebted to the company, or any person 

whom the Court deems capable of giving information 
concerning the trade, dealings, affairs or property of the company. 

(2) The Court may examine him on oath concerning the same, either by word 
of mouth or on written interrogatories, and may reduce his answers to writing and 
require him to sign them. 


creditors of a company and subsequently sanc- 
tioned by High Court, takes effect from the date 
of meeting and not the date of sanction. 18 O. 
C. 272—32 I. C. 451 Affd. O. A. by Privy 
Council. 50 I.C. 429=41 All. 366. See also 36 M. 
L. J. 526 (P. C.). 

Sec. 193 — (1882) 8. 158. — A charge in equity 
was created where a lease provided for payment 
of arrears of rent with interest from buildings 
erected on land. Although not amounting to a 
transfer or a mortgage the charge gave a priority 
right to the landlord over the company’s unsecur- 
ed creditors. 27 I. C. 34 = 16 Bom. L. R. 643. 

Sec. 194— (1882) S. 159 — The final dissolution 
of the company does not preclude the assignee 
of a payment order from the liquidation Court, 
from seeking relief from that Court nor does it 
render necessary for him to bring an action for 
the recovery of the money. 3 Lah. L.J. 382. See 
also 28 1. C. 286 = 40 P. R. 1915. When a 
company has been dissolved it ceases to exist for 
all purposes and its officers are functus officio ; 
3 liquidator is also an officer of the company and 


becomes functus officio . But he can complete 
a formal act like giving a transfer in writing for 
a decree which has been already transferred even 
after he becomes functus officio . 27 L. W. 538 

= A. I. R. 1928 Mad. 478-54 M. L. J. 663. 

Sec. 195. — An order for the discovery and 
inspection of books, etc., and for the examination 
of its Directors will be made only if it is likely 
to lead to some benefit to the creditors. It is in 
the discretion of the court, but the discretion 
should be exercised judicially. 28 I. C. 286 = 40 
P.R. 1915. An appeal lies against an order if the 
appellant can show that the order impugned is 
vexatious or oppressive so far as he is concerned 
and that it is not just or beneficial for the pur- 
pose of the winding up. ( Ibid .) The examination 
under S. 195 is a private one and petitioning 
creditor should not be allowed to attend the 
same, particularly when the creditor who seeks 
to attend is engaged in litigation with the com- 
pany m liquidation. 1 Rang. 382 = 1924 Rang. 24 
= 83 I.C. 3. 
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(3) The Court may require him to produce any documents in his custody or 
power relating to the company ; but, where he claims any lien on documents produced 
by him, the production shall be without prejudice to that lien, and the Court shall 
have jurisdiction in the winding up to determine all questions relating to that lien. 

(4) If any person so summoned, after being tendered a reasonable sum for his 
expenses, refuses to come before the Court at the time appointed, not having a lawful 
impediment (made known to the Court at the time of its sitting, and allowed by it) 
the Court may cause him to be apprehended and brought before the Court for examin- 
ation. 

196. (1) When an order has been made for winding up a company by the Court 

and the official liquidator has applied to the Court stating 
Power to order pu lie that * n j^ s 0 pj n j 0n a f rau d has been committed by any 

directors, etc person in the promotion or formation of the company or 

by any director or other officer of the company in relation 
to the Company since its formation, the Court may, after consideration of the applica- 
tion, direct that any person who has taken any part in the promotion or formation of 
the company, or has been a director, manager or other officer of the company, shall 
attend before the Court on a day appointed by the Court for that purpose, and be 
publicly examined as to the promotion or formation or the conduct of the business of 
the company, or as to its conduct and dealings as director, manager or other officer 
thereof. 

(2) The official liquidator shall take part in the examination, and for that pur- 
pose may, if specially authorized by the Court in that behalf, employ such legal assist- 
ance as may be sanctioned by the Court. 

(3) Any creditor or contributory may also take part in the examination either 
personally or by any person entitled to appear before the Court. 

(4) The Court may put such questions to the person examined as the Court 
thinks fit. 

(5 ) The person examined shall be examined on oath, and shall answer all such 
questions as the Court may put or allow to be put to him. 

(6) A person ordered to be examined under this section may at his own cost 
employ any person entitled to appear before the Court, who shall be at liberty to put 
to him such questions as the Court may deem just for the purpose of enabling him to 
explain or qualify any answers given by him : Provided that if he is, in the opinion of 
the Court, exculpated from any charges made or suggested against him, the Court may 
allow him such costs as in its discretion it may think fit. 

(7) Notes of the examination shall be taken down in writing, and shall be read 
over to or by, and signed by, the person examined, and may thereafter be used in 
evidence against him in civil proceedings, and shall be open to the inspection of any 
creditor or contributory at all reasonable times. 

(8) The Court may, if it thinks fit, adjourn the examination from time to time. 

(9) An examination under this section may, if the Court so directs, and subject 
to any rules in this behalf, be held before any District Judge or before any officer of the 
High Court, being an official referee, master, registrar or deputy registrar, and the 
powers of the Court under this section as to the conduct of the examination, but not 
as to costs, may be exercised by the person before whom the examination, is held. 

197. The Court, at any time either before or after making a winding up order on 

proof of probable cause for believing that a contributory 

ntributo° * TreSt absconcling is about to quit British India or otherwise to abscond, 
con ri u ory. or j_ Q remove or conceal any of his property, for the 

purpose of evading payments of calls or of avoiding examination respecting the 
affairs of the company, may cause the contributory to be arrested and his books and 
papers and moveable property to be seized, and him and them to be safely kept until 
such time as the Court may order. 


Sec. 196 (5). — Scope and object of. See 6 Cr.R. Evidence Act, S. 132 Proviso. ( Ibid .) 

417 = A. I. R. 1926 Lah. 385. Person examined Sec. 196 (7). — Section not intended to override 
under this sub-section is not protected under the provisions of the Evidence Act, S. 132. ( Ibid .) 
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198 . Any powers by this Act conferred on the Court shall be in addition to, 

. and not in restriction of, any existing powers of instituting 
avmg o ot er proceedings. p roceec jj n g S against any contributory or debtor of the 

company, or the estate of any contributory or debtor, for the recovery of any call or 
other sums. 

Enforcement of and Appeal from Orders. 

199 . All orders made by a Court under this Act may be enforced in the same 


Power to enforce orders. 


manner in which decrees of such Court made in any suit 
pending therein may be enforced. 


200 . Any order made by a Court for or in the course of the winding up of a 
company shall be enforced in any place in British India 
be ^e r „ forced by n other C C 0 ourts 0 other than that in which such Court is situate, by the 

Court that would have had jurisdiction in respect of such 
company if the registered office of the company had been situate at such other place, 
and in the same manner in all respects as if such order had been made by the Court 
that is hereby required to enforce the same. 


201 . Where any order made by one Court is to be enforced by another Court, a 


Mode of dealing with orders 
to be enforced by other 
Courts. 


certified copy of the order so made shall be produced to the 
proper officer of the Court required to enforce the same, 
and the production of such certified copy shall be sufficient 
evidence of such order having been made ; and thereupon 


the last-mentioned Court shall take the requisite steps in the matter for enforcing the 


order, in the same manner as if it were the order of the Court enforcing the same. 


202 . Re-hearings of, and appeals from, any order or decision made or given in 


Appeals from orders. 


the matter of the winding up of a company by the Court 
may be had in the same manner and subject to the same 


conditions in and subject to which appeals may be had from any order or decision of 
the same Court in cases within its ordinary jurisdiction. 


Sec. 198 . — See 46 P. R. 1915. 

Secs. 199 to 201 . — Payment orders of the Bom- 
bay High Court in winding up proceedings —Appli- 
cation in the Madras High Court to give direction 
to District Courts to enforce them — Proper pro- 
cedure. See 38 M. L. T. (H.C.) 377 — 25 L. W. 
113 = 100 I. C. 744= A. I. R. 1927 Mad. 271. In 
the case of a transfer of a winding up order to 
another province for execution the Court contem- 
plated by Ss. 199 to 201 is the High Court and not 
the District Court. 6 Pat. 132=8 Pat. L. T. 577 
= 100 I.C. 750=A.I.R. 1927 Pat. 182. Procedure 
prescribed by the sections must be strictly follow- 
ed. {Ibid.) Limitation for application for the 
enforcement of order of contribution. See 3 
O. W. N. 237 = 13 O. L. J. 49—93 I. C. 631 = 
A. I. K. 1926 Oudh 289. 

Sec. 200 . — This section is to be read subject 
to C. P. C., O. XXI, R. 16. See P2 P. R. 1918. 

Sec. 202 — ( 1882 ) S. 169 .— SCOPE OF SEC- 
TION. — See 16 M. L J. 537=30 Mad. 22 ; 13 P. 
L.R. 1919 ; 17 I.C. 85=5 Bur. L. T. 193. A right 
of appeal under S. 169 (Old Act) is equal and 
similar to that under C. P. C. 38 All. 537 = 14 A. 
L. J. 722. Appeals on the winding up of a 
company are governed by the same conditions in 
which appeals may be had from the decision or 
order of District Judge in cases within his ordi- 
nary original jurisdiction, the condition being 
that there is only one appeal. 34 P. R. 1913 = 
22 I. C. 250. Where the liquidation of a limit- 
ed company has begun before the Companies 
Act of 1913 came into force, all the proceedings 
in the winding up including the course of appeal 
are governed by the old law as provided for by 


S. 284 of the Act. 1 13 P. L.R. 1915 = 183?. L. 
R 1915 = 28 I. C. 600 = 43 P- W. R. 1915 ; 43 I. 
C. 642 = 16 A. L. J. 70. An appeal, against an 
order in the matter of the winding up ot the com- 
pany, will not be heard without a notice as re- 
quired by S. 169. 33 All. 641 =10 I.C. 908=8 

A. L. J. 719. Where no notice is given under 
S. 169 of an intention to appeal against an order 
in the winding up proceedings the Appellate Court 
will not hear the appeal. 35 All. 177 =* 19 I.C. 53 
= 1 1 A.L .J . 200. The sending of a memorandum 
of appeal to a respondent is not a proper notice, 
not being one given in the manner prescribed, by 
the Civil Procedure Code ; a right of objection 
to such a notice is not affected by the respondent 
filing cross-objections. 11 I. C. 562 = 13 Bom. L. 
R 558. Section 169 in no way deiogates from 
the provision in clause 15 of the Letters Patent, 
but it merely directs that an appeal from an order 
made in the matter of a winding up of a com- 
pany, shall not be heard unless notice is given in 
a certain manner, (ibid.) S. 169 is not applicable 
to an order of the Liquidating Judge reducing 
the remuneration of an employee of the Official 
Liquidators sanctioned by the predecessor of the 
Judge. No appeal from such an order can be 
entertained. 1 Lah. 73=55 !• 0 . 928=90 P. L. 
R. 1920. The re-hearing of any order made in 
the matter of winding up of a company can only 
take place before a court of appeal. But an 
order which has been obtained ex parte or 
which is in truth a nullity Jmay be discharged by 
the court which made it. 1 Lah. 187 =55 I.C. 
820 = 2 Lah L. J. 291. S* 169 has no appli- 
cation to petitions for the setting aside of ex parte 



686 


THE CIVIL COURT MANUAL. 


[S.20» 


Voluntary winding up. 

Circumstances in which ___ , , . ^ .. 

company may be wound up 203. A company may be wound up voluntarily- 

voluntarily. 


decrees. ( Ibid .) 72 I. C. 106 = 1923 All. 429. 

A creditor or a contributory who has not compli- 
ed with Rule 58 of the rules of the Chief Court 
under S. 254 (now R. 246) and had not in 
fact attended the proceedings, cannot appeal 
against an order sanctioning a compromise be- 
tween the liquidator and debtor. 79 P. R. 1919 
= 49 I. C. 381 = 12 P. W. R. >919. The period 
of limitation of three weeks is to be completed 
from the date on which the order appealed 
against was actually pronounced though it might 
have been drawn up late. 1 1 I. C. 562 = 13 Bom. 

L. R. 558 ; 1 1 3 P. L. R. 1915 = 183 P. L. R. 1915 
= 28 I. C. 600 = 43 P. W.R. 1915 ; 34 P. R. 1913 
= 22 I. C. 250 = 45 P. L. R. 1914. Where a 
notice of appeal in the matter of the liquidation 
of a company was served upon respondents 
under Sec. 169 after the expiry of three weeks 
owing to inadvertence on the part of the pleader 
for the appellant, time for the service of notice 
of appeal may be extended. 48 I. C. 919 = 7?. 
W. R. 1919. Carelessness or ignorance of the 
pleader is not a sufficient cause for extending 
the period of three weeks for the notice. 100 P. 
W. R. 1911 = 10 I. C. 433 = 176 P. L. R. 1911 , 
73 I. C. 21 1 -=1924 Lah. 379. Extension of time 
ought not to be granted except under special 
circumstances, the object of the Act being to 
secure speedy settlement of matters and to cur- 
tail prolongation of winding up proceedings. 5 P. 
W.R. 1916 = 31 I.C. 725 = 42 P.L.R. 1916; 97 I.C. 
295 =24 L.W. 35. Appeals under the Act ought to 
be filed with such promptitude as to render service 
of notice upon the respondent possible within three 
weeks prescribed by S, 169, and the Appellate 
Court will not extend the time for appealing 
unless the delay is caused either by the conduct of 
the respondent or by mistake of the officials of 
the Appellate Court. 73 I.C. 211 (2^1924 
Lah. 379. An appellant will not be granted an 
extension of time under S. 169 unless the court is 
satisfied that he was diligent in the prosecution of 
the appeal and that delay was due to respondent’s 
conduct, or action or inaction of the Lower 
Court. {/bid.) (95 P.R. 1908; 22 I.C. 795; 10 I.C. 
433; 22 M. 291 = 19 M. L. J. 51 1, ref.) Where 
the appellant showed due diligence but failed on 
account of circumstances beyond his control 
such as the court being closed on account of the 
vacation extension may be granted. A respon- 
dent is entitled to contest an ex parte order excu- 
sing delay. 90 P. L. R. 1915 = 46 P. R 1915=29 
I.C. 265 = 71 P. W, R, 1915. Substantial and rea- 
sonable compliance with law enough for grant 
of extension of time — S. 169 not to be literally 
construed. 63 I. C. 607 = 19 A. L. J. 371. Once 
an appeal is presented within the prescribed 
period, the Appellate Court can extend 
the time; if required, for service of the 
notice. 113 P.L.R. 1915 = 183 P.L.R. 1915 
*=28 I. C. 600 = 43 P W.R. 1915; 13 P. L. R. 
1915=28 I. C. 142=56 P. W. R. 1915. 
An appellant desiring to contest an order 
passed under the Companies Act must conform 
strictly to the provisions of S. 169 and should 
give notice of any appeal he may file within 


three weeks after the order complained of has 
been made. 100 P. L. R. 1914 = 22 I. C. /95 — 

68 P. R. 1914. The framing of issues by a court 
in a petition for the winding up of a company is 
not an ‘order’ within S. 169 of the Act and is not 
appealable. 16 I.C. 794. A question which has 
been settled by the liquidating court cannot be 
re-opened by a regular suit. 40 P R. 1918 = 45 
I. C. 84=60 P. W. R. 1918. Registrar declaring 
company dissolved — Application for restoration 
rejected — Order open to revision — Appeal treated 
as revision. See 26 Punj. L. R. 68 = 86 I. C. 652^ 

= 1925 Lah. 443. Objection to attachment — Dis- 
missal by District Judge — Appealability. 28 
Punj. L. R. 209 = A. I. R. 1927 Lah. 282. 

Sec. 203. — A person applying for shares in a 
company on a particular condition cannot, when 
the condition is not fulfilled, be treated as a 
shareholder. 42 Bom. 595=46 I.C. 672=20 
Bom. L. R. 692. In proceedings to wind up the. 
affairs of a company, a shareholder is not entitl- 
ed to have his name struck off the list of 
contributories on the ground that he was induced 
to purchase shares by false reports and balance- 
sheets issued by the company 27 I. C. 505= 17 
Bom. L. R. 65 ; 38 I. C. 717 = 19 Bom. L. R. 186. 
To constitute a valid forfeiture of shares there 
must be power to forfeit, and intention to 
forfeit and a notice of that intention and further 
the intention should be actually carried 
into effect. A default in payment of calls by a 
shareholder does not ipso facto bring about a for- 
feiture nor does the intention to forfeit not carried 
into effect, and unless the option is exercised, the 
defaulter continues to be a member of the 
company. 31 P.W. R. 1915=99 P-L.R. 1915 = 28 
I. C. -131 =36 P. R. 1915. Even if the articles 
provide for a forfeiture to take place tp*o 
facto on default in the payment of . calls, 
the defaulting shareholder cannot insist on 
the clause being acted upon, {/did.) Liquida- 
tion — Security deposit mixed with funds by 
agreement — Payment of interest — Liquidation 
Rights of depositors. 27 I. C. 343 = I 6 Bom. L. 
R. 733. The Official Liquidator of a Bank can- 
not be looked upon as the Agent of the Bank. 
He is an officer of the court whose rights depend 
on the terms of his appointment. 47 I.C. 122. 
The landlord of a company is entitled to 
be paid rent and royalties accruing due 
subsequent to liquidation if the liquidators 
remained in possession but where the land- 
lord acquiesces in the liquidator’s possession, 
he cannot claim as a secured creditor any rent or 
royalties due before or after the liquidation. 17 I. 
C. 976 = 39 Cal. 810. The solvency of a company 
is established if surplus assets sufficient to pay 
up interest, accruing due after commencement of 
liquidation are left after satisfying the principal 
and interest up to the date of the winding up. l 
L ah. 154 = 56 I.C. 251=2 Lah. L. J. 558. 
Interest is payable upon debts carrying interest 
out of surplus assets, if the company in liquida- 
tion turns out to be solvent, {/bid/) After the 
winding up, the creditor would get interest a* 
incidental to his debts though not mentioned in 
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(1) when the period (if any) fixed for the duration of the company by the 
articles expires, or the event (if any) occurs, on the occurrence of which the articles 
provide that the company is to be dissolved and the company in general meeting has 
passed a resolution requiring the company to be wound up voluntarily ; 

(2) if the company resolves by special resolution that the company be wound 
up voluntarily ; 

(3) if the company resolves by extraordinary resolution to the effect that it 
cannot by reason of its liabilities continue its business, and that it is advisable to wind 
up. 

Commencement of voluntary 204 A voluntary winding up shall be deemed to 

winding up. commence at the time of the passing of the resolution 

authorizing the winding up. 

205. When a conpany i* wound up voluntarily, the company shall, from the 

nr, . . . A commencement of the winding up, cease to carry on its 

Effect of voluntary winding , r f 

up on status of company. business, except so far as may be required for the beneficial 

winding up thereof : 

Provided that the corporate state and corporate powers of the company shall, 
notwithstanding anything to the contrary in its articles, continue until it is dissolved. 

206. (1) Notice of any special resolution or extraordinary resolution for winding 

Notice of resolution to wind U P » company voluntarily shall be given by the company 
up voluntarily. within ten days of the passing of the same by advertise- 

ment in the local official Gazette, and also in some news- 
paper (if any) circulating in the district where the registered office of the company is 
situate. 

(2) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues ; and every officer of the company who knowingly and wilfully 
authorizes or permits the default shall be liable to a like penalty. 

Consequences of voluntarily 207. The following consequences shall ensue on the 

winding up. voluntary winding up of a company : — 


order of adjudication ; no proof of it is necessary. 
(Ibid.) Liquidation— Company accepting pronote 
in lieu of premium-suit on pro-note dismissed on 
merits —Res judicata, 87 P. W. K. 1918 — 46 I. C. 
586 = 86 P. L R. 1918. A father purchasing 
shares in a company in his minor son’s name is 
personally liable on the shares and. in the list of 
contributories, the latter’s name can be substitut- 
ed for the sons though the court has plenty of 
powers to rectify the list of contributories. 
46 I. C. 432=51 P. R. 1918. A share- 
holder cannot have his contract to take 
shares, set aside, after the commencement of 
winding up proceedings of a company, unless he 
has repudiated and taken proceedings to repu- 
diate them before such commencement. 46 I. C. 
21 *=42 P. R. 1918. A liquidator is not bound to 
pay a dividend to any one or more of the joint 
holders of a fixed deposit receipt in favour of 
several persons not payable to ‘either or survivor’ 
without obtaining a discharge. 48 P. R. 1918 = 44 
I. C. 848 =47 P. W. R. 1918. The court must 
inquire into and decide the objections raised by 
the contributories as to their liabilities as such. 
138 P. L. R. 1915 -28 I. C. 142-56 P. W. R. 
1915. An order passed by court bringing the 
name of a person as a contributory on the list of 
contributories, if not appealed against, is final 
and cannot be challenged, barring the question 
as to the liability of such person as contributory 
being reagitated. 227 P. W. R. 1915 — 28 I.C. 95 


= 41 P. L. R. 1915. 

8ec. 203 ( 3 ). — If an extraordinary resolution 
passed under the section dees not provide that, 
by reason of its liabilities, the company cannot 
continue its business and that it is advisable to 
wind up, the defect is very serious. 13 P. L. R. 
1917 = 36 I. C. 943=“- 35 P* R- 1917- II in passing 
an extraordinary resolution under the section 
directing a voluntary winding up the company, 
an irregularity is discovered after the supervision 
order has been made, the order may be discharg- 
ed on application to the Appellate Court, and, 
if necessary, the time for filing the appeal may 
be extended. 13 P. L. R. 1917 =38 I. C. 943 =35 
P. R. 1917. The property of a company of 
limited liability attached before its liquidation 
does not vest in the liquidator, but the property 
of an insolvent vests in the receiver under similar 
circumstances. 43 Cal. 586 = 34 I. C. 253 — 20 C. 

W. N.358. 

Sec. 207 ( 1 ). — S. 207 (1) does not bar execu- 
tion proceedings against a company gone into 
voluntary liquidation, unless a competent court 
has granted leave for winding up or stay of pro- 
ceedings. A liquidator, or dissatisfied creditor, can 
move the court. 36 1 . C. 397 — 38 All. 407 =--14 A. 
L. J. 513. As to stay of proceedings, see 92 I. C. 
144=5 A. I. R. 1925 Oudh 483. On this section, 
tee also 2 O. W. N. 508—1925 Oudh 483; 28 
O. C. 197 — 1925 Oudh 630. 
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0) the assets of the company shall be applied in satisfaction of its liabilities 
pari passu and, subject thereto, shall, unless the articles otherwise provide, be dis- 
tributed among the members according to their rights and interests in the company ; 

00 the company in general meeting shall appoint one or more liquidators for 
the purpose of winding up the affairs and distributing the assets of the company, and 
may fix the remuneration to be paid to him or them ; 

(it i) on the appointment of a liquidator all the powers of the directors shall 
cease, except so far as the company in general meeting, or the liquidator, sanctions the 
continuance thereof ; 

(iv) the liquidator may, without the sanction of the Court, exercise all 
powers by this Act given to the official liquidator in a winding up by the Court ; 

(v) the liquidator may exercise the powers of the Court under this Act of settl- 
ing a list of contributories, and of making calls, and shall pay the debts of the com- 
pany, and adjust the rights of the contributories among themselves ; 

(vi) the list of contributories shall be prima facie evidence of the liability of 
the persons named therein to be contributories ; 

(vii) when several liquidators are appointed, every power hereby given may be 
exercised by such one or more of them as may be determined by the company at the 
time of their appointment, or in default of such determination by any number not less 
than two ; 

(viii) if from any cause whatever there is no liquidator acting, the Court may, 
on the application of a contributory, appoint a liquidator ; and 

(ixj the Court may, on cause shown, remove a liquidator, and appoint another 
liquidator. 

208. (i) The liquidator in a voluntary winding up 

Notice by liquidator of his shall, within twenty-one days after his appointment, file 
appointment. with the registrar a notice of his appointment in the form 

prescribed. 

( 2 ) If the liquidator fails to comply with the requirements of this section, he 
shall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues. 


209. ( 1 ) Every liquidator appointed by a company in a voluntary winding up 

. shall, within seven days from his appointment, send notice 
voluntary winding 6 up° rS “ by post to all persons who appear to him to be creditors 

of the company that a meeting of the creditors of the 
company will be held on a date, not being less than twenty-one days nor more than 
one month after his appointment, and at a place and hour, to be specified in the 
notice, and shall also advertise notice of the meeting once in the local official Gazette 
and once at least in some newspapers (if any) circulating in the district where the 
registered office or principal place of business of the company was situate. 

( 2 ) At the meeting to be held in pursuance of the foregoing provisions of 
this section the creditors shall determine whether an application shall be made to the 
Court for the appointment of any person as liquidator in the place of, or jointly with, 
the liquidator appointed by the company, and, if the creditors so resolve, an applica- 
tion may be made accordingly to the Court at any time not later than fourteen days 
after the date of the meeting, by any creditor appointed for the purpose at the 
meeting : 

Provided that the Court may, by order at any time, extend the time for making 
an application under this sub-section for such period as the Court thinks proper. 


Sec. 208. — When a person is appointed liqui- 
dator of a company, however imperfect he may 
consider his appointment to be, if he is nomi- 
nally a liquidator and acts as such, he must 
carry out the duties or exercise the rights of a 
liquidator, and included in those duties is making 
a return of his appointment. 39 I.C. 478 = 15 
A.L.J. 346 = 18 Cr. L. J. 510 = 39 All. 4I2. On 
acceptance of the appointment as liquidator he 


must give notice of it according to law ; if he 
does not do so, then, unless there is some 
bona fide excuse he will be liable to a penalty. 
The penalty in the case was reduced to one anna. 
Ubid.) 

Sec. 209.— As to validity of appointment of 
joint liquidator without application to Court, in 
case of voluntary winding up of company, see 41 
C.L.J. 521 <=88 I.C. 905 = 1925 Cal. 809. 
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(3) On any such application the Court may make an order either for the re- 
moval of the liquidator appointed by the company and for the appointment of some 
other person as liquidator or for the appointment of some other person to act as 
liquidator jointly with the liquidator appointed by the company, or such other order as, 
having regard to the interests of the creditors and contributories of the company, may 
seem just. 

(4) The Court shall make such order as to the costs of the application as it 
may think fit, and, if it is of opinion that, having regard to the interests of the credi- 
tors in the liquidation, there were reasonable grounds for the application, may order 
the costs of the application to be paid out of the assets of the company, notwithstand- 
ing that the application is dismissed or otherwise disposed of adversely to the 
applicant. 

210. (1) If a vacancy occurs by death, resignation or otherwise in the office of 
liquidator appointed by the company in a voluntary wind- 
ing up, the company in general meeting may, subject to 
any arrangement with its creditors, fill the vacancy. 

(2) For that purpose a general meeting may be called by any contributory or, 
if there were more liquidators than one, by the continuing liquidators. 

(3) The meeting shall be held in manner prescribed by the articles, or in such 
manner as may, on application by any contributory or by the continuing liquidators 
be determined by the Court. 

211. (1) A company about to be, or in course of being, wound up voluntarily 
may, by extraordinary resolution, delegate to its creditors, 
or to any committee of them, the power of appointing 
liquidators or any of them, and of supplying vacancies 

among the liquidators, or enter into any arrangement with respect to the powers to be 
exercised by the liquidators, and the manner in which they are to be exercised. 


Power to fill vacancy 
office of liquidator. 


Delegation of authority to 
appoint liquidators. 


(2) Any Act done by creditors in pursuance of any such delegated power shall 
have the same effect as if it had been done by the company. 

212 . (1) Any arrangement entered into between a company about to be, or in 

the course of being, wound up voluntarily and its creditors 
onVreclitors 6111 When bm:bng shall, subject to any right of appeal under this section, be 

binding on the company if sanctioned by an extraordi- 
nary resolution, and on the creditors if acceded to by three-fourths in number and 
value of the creditors. 

(2) Any creditor or contibutory may, within three weeks from the completion 
of the arrangement, appeal to the Court against it, and the court may thereupon, as it 
thinks just, amend, vary or confirm the arrangement. 

213 . (1) Where a company is proposed to be, or is in course of being, wound 

up altogether voluntarily, and the whole or part of its 
Power for liquidators to ac* business or property is proposed to be transferred or sold 

deration for sale of property t0 another company fin this section called the transferee 
of company. company) the liquidator of the first mentioned company 

(in this section called the transferor company), may, with 
the sanction of a special resolution of that company conferring either a general autho- 
rity on the liquidator or on authority in respect of any particular arrangement, receive, 
in compensation or part compensation for the transfer or sale, shares, policies or 
other like interests in the transferee company, for distribution among the members of 
the transferror company, or may enter into any other arrangement whereby the mem- 
bers of the transferor company may, in lieu of receiving cash, shares, policies or other 
like interests, or in addition thereto, participate in the profits of, or receive any other 
benefit from, the transferee company. 

(2) Any sale or arrangement in pursuance of this section shall be binding on 
the members of the transferor company. 


Sec. 213 .— iV* 37 I.C. 250=* io S.L.R. 123 ; Seeqo I.C. 580 = 1925 Bom. 49. 
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(3) If any member of the transferor company who did not vote in favour of the 
special resolution at either of the meetings held for passing and confirming the same 
expresses his dissent therefrom in writing addressed to the liquidator, and left at the 
registered office of the company within seven days after the confirmation of the special 
resolution, he may require the liquidator either to abstain from carrying the resolution 
into effect, or to purchase his interest at a price to be determined by agreement or 
by arbitration in manner hereinafter provided. 

(4) If the liquidator elects to purchase the member’s interest, the purchase- 
money must be paid before the company is dissolved, and be raised by the liquidator 
in such manner as may be determined by special resolution. 

(5) A special resolution shall not be invalid for the purposes of this section by 
reason that it is passed before or concurrently with a resolution for winding up the 
company, or for appointing liquidators ; but if an order is made within a year for 
winding up the company by or subject to the supervision of the Court, the special 
resolution shall not be valid unless sanctioned by the Court. 

214 . (1) The price to be paid for the purchase of the interest of any dissentient 

member may be determined by agreement. If the parties 
Mode of determining price dispute about the same, such dispute shall be settled by 

arbitration. 


(2) The provisions of the Indian Arbitration Act, 1899, other than those 
restricting the application of the Act in respect of the subject-matter of the arbitration, 
shall apply to all arbitrations in pursuance of this section. 

215 . (1) Where a company is being wound up voluntarily, the liquidator or any 

contributory or creditor may apply to the Court to deter- 
Power to apply to Court. m ine any question arising in the winding up, or to exer- 
cise as respects the enforcing of calls, or any other matters, all or any of the powers 
which the Court might exercise if the company were being wound up by the Court. 

(2) The Court, if satisfied that the determination of the question or the re- 
quired exercise of power will be just and beneficial, may accede wholly or partially to 
the application on such terms and conditions as the Court thinks lit, or may make 
such other order on the application as the Court thinks just. 


Power of liquidatoi to call 
general meeting. 


216 . (1) Where a company is being wound up voluntarily, the liquidator may, 

from time to time, summon general meetings of the com- 
pany for the purpose of obtaining the sanction of the 
company by special or extraordinary resolution, or for any 
other purposes he may think fit. 

(2) In the event of the winding up continuing for more than one year, the 
liquidator shall summon a general meeting of the company at the end of the first year 
from the commencement of the winding up, and of each succeeding year, or as soon 
thereafter as may be convenient, and shall lay before the meeting a statement in the 
prescribed form containing the prescribed particulars with respect to the proceedings 
in and the position of the liquidation. 


Sec. 215. — A voluntaiy liquidator is entitled to 
ask the court, under S. 215. to make an order 
for the public examination of Directors, etc., 
which the court may make on the application of 
an Official Liquidator under S. 190. 55 I. C. 

831 =44 Bom, 659 = 22 Bom. L. R. 219. The 
fact that a resolution for voluntary winding-up is 
passed does not like an order of winding up, by 
or under supervision of the Court, stay or invali- 
date any proceeding, execution, etc., or prevent 
actions being brought or continued against the 
company without the leave of the court. On 
application, however, the court can stay any 
action on such terms as it thinks fit. 30 I. C. 
657 = 182 P. L. R. 1915 = 124 P. W. R. 1915 ; 92 
I. C. 144 = A. I.*R. 1926 Oudh 483. see also 19 
P. L. R. 1915 = 31 P. R. 1915 = 27 I- C. 685=243 


P. W. R. 1915. A liquidator may obtain a 
supervision order to protect him against actions 
which are threatened and so save the expense of 
applying for the stay or restraint of proceedings 
against the company. (Ibid.) There is no reason 
why a person who has a claim which he has long 
ago put in the form of a proof of debt against a 
company aud which the liquidators are willing to 
admit should not be allowed the benefit of the 
company’s winding up proceedings. In those 
circumstances it is for the person disputing the 
debt to go to the court under S. 215 and have 
the decision set aside. 31 C. W. N. 894 = 103 I. 
C. 659 = A, I. R. 1927 Cal. 689. Power of court 
to grant liquidator leave to bid see 25 A. L. J. 
891 = A. I. R. 1927 All. 681 cited under S. 179. 
supra See also 103 I. C. 293. 
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Final meeting and dissolu- 
tion. 


217. ( 1 ) In the case of every voluntary winding up, as soon as the affairs of the 

company are fully wound up, the liquidator shall make up 
an account of the winding up, showing how the winding 
up has been conducted and the property of the company 
has been disposed of ; and thereupon shall call a general meeting of the company for 
the purpose of laying before it the account, and giving any explanation thereof. 

►(2) The meeting shall be called by advertisement, specifying the ‘time, place 
and object thereof, and published one month at least before the meeting in the manner 
specified in section 206. 


(3) Within one week after the meeting, the liquidator shall file with the regis- 
trar a return of the holding of the meeting, and of its date, and in default of so doing 
shall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues. 

(4) The registrar on the filing of the return shall forthwith register it, and, on 
the expiration of three months from the registration of return, the company shall be 
deemed to be dissolved : 

Provided that the Court may, on the application of the liquidator or of any 
other person who appears to the Court to be interested, make an order deferring the 
date at which the dissolution of the company is to take effect for such time as the 
Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of the 
Court under sub-section (4) is made, within twenty-one days after the making of the 
order, to file with the registrar a certified copy of the order, and if that person fails so 
to do, he shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues. 


Cost of voluntary 
tion. 


218. All costs, charges and expenses properly incurred in the voluntary winding 
up of a company including the remuneration of the liqui- 

hquida- dator, shall be payable out of the assets of the company in 
priority to all other claims at the date of the winding up. 

219. The voluntary winding up of a company shall not bar the right of any 

creditor or contributory to have it wound up by the Court, 

to» a Md 8 contributor ,« Cred ‘* if the Court is of °P inion - in the case of an application by 

a creditor that the rights of the creditor or, in the case of 
an application by a contributory, that the rights of the contributories will be prejudiced 
by a voluntary winding up. 

r, r , 220. Where a company is being wound up volun- 

Power of Court to adopt tar j]y t an d an order is made for winding up by the Court, 

the Court may, if it thinks fit, by the same or any subse 
quent order, provide for the adoption of all or any of the 
proceedings in the voluntary winding up. 


proceedings of voluntary wind 
ing up. 


Winding up subject to supervision of Court. 

221. When a company has by special or extraordinary resolution resolved to 
wind up voluntarily, the Court may make an order that 
winding up voluntary winding up shall continue, but subject to 

such supervision of the Court, and with such liberty for 
creditors, contributories or others to apply to the Court, and generally on such terms 
and conditions as the Court thinks just. 


Power to order 
subject to supervision. 


Sec. 219 . — St* 26 Punj. L. R. 654-89 I. C. 613 
= 6 Lah. 340 = 1925 Lah. 527. 

Sec. 221. — Irregularity in the proceedings of a 
limited company is not a matter for the Court, 
but it is dealt with by the majority of the share- 
holders. 47 Bom. 915 = 25 Born. L. R. 1083 = 
1924 B. 102. The Courts will interfere only if 
the rights of the share holders are infringed or if 
a case of fraud or uttra vires is made out. 47 
Bom. 915 = 25 Bom. L R. 1083 =*1924 B. 102. 


Courts do not generally interfere with internal 
management of a company at the instance of 
member unless there is something illegal, oppres- 
sive, fraudulent, or ultra vires on the part of the 
company. 46 P. R* 19 1 1 “ l 79 P* R. 1911 = 
10 I. C. 515 = 108 P. W. R. 1911. An individual 
shareholder of a company is not competent to 
make use of the name of the company as plaintiff 
in an action and the rule is similar with regard 
to a number of share holders. {Ibid.) 
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222. A petition for the continuance of a voluntary winding up subject to the 

Effect of petition for wind- supervision of the Court shall, for the purpose of giving 

ing up subject to supervision. jurisdiction to the Court over suits, be deemed to be a 

petition for winding up by the Court. 

223. The Court may, in deciding between a winding up by the Court and a 

Court mat have regard to 7^^ Uf> *,? su P ervision - in the appointment of 

wishes Of creditors and contri- Ilc i uld ators, and in all other . matters relating to the wind- 
butories. ing up subject to supervision, have regard to the wishes 

of the creditors or contributories as proved to it by any 

sufficient evidence. 

p , „ 224. ( 1 ) Where an order is made for a winding up 

rower for Court to appoint „ , • . . . . , ^ ,, ^ 

or remove liquidators. subject to supervision, the Court may by the same or any 

subsequent order appoint any additional liquidator. 

( 2 ) A liquidator appointed by the Court under this section shall have the same 
powers, be subject to the same obligations, and in all respects stand in the same 
position as if he had been appointed by the company. 

( 3 ) The Court may remove any liquidator so appointed by the Court or any 
liquidator continued under the supervision order, and fill any vacancy occasioned by 
the removal, or by death or resignation. 

225. ( 1 ) Where an order is made for a winding up subject to supervision, the 

Effect of supervision order ^ uidator may > s “ b ie ct to any restrictions imposed by the 

Court, exercise all his powers, without the sanction or 
intervention of the Court, in the same manner as if the company were being wound up 
altogether voluntarily. 

( 2 ) Except as provided in sub-section (i), and save for the purposes of section 
196 , &ny order made by the Court for a winding up subject to the supervision of the 
Court shall for all purposes, including the staying of suits and other proceedings, be 
deemed to be an order of the Court for winding up the company by the Court, and 
shall confer full authority on the Court to make calls, or to enforce calls made by the 
liquidators, and to exercise all other powers which it might have exercised if an order 
had been made for winding up the company altogether by the Court. 

(3) the construction of the provisions whereby the Court is empowered to 
direct any act or thing to be done to or in favour of the official liquidator, the expres- 
sion official liquidator ” shall be deemed to mean the liquidator conducting the wind- 
ing up subject to the supervision of the Court. 

226. Where an order has been made for the winding up of a company subject to 

A rnn ; nfmonr ; 4 . supervision, and an order is afterwards made for winding 

ses of voluntary liquidators to up by the Court, tbe Court may, by the last-mentioned 
office of official liquidators. order or by any subsequent order appoint tbe voluntary 

liquidators or any of them, either provisionally or per- 
manently, and either with or without the addition of any other person, to be official 
liquidator in the winding up by the Court. 

Supplemental Provisions . 

227. ( 1 ) In the case of voluntary winding up every transfer of shares, except 

Avoidance of transfers, etc. tra , nsfers made or the sanction of the liquidator, 
after commencement of wind- and every alteration in the status of the members of the 
ing up. company made after the commencement of the winding up 

shall be void. 

( 2 ) In the case of a winding up by or subject to the supervision of the Court, 
every disposition of the property (including actionable claims) of the company, and 
every transfer of shares, or alteration in the status of its members, made after the 
commencement of the winding up shall, unless the Court otherwise orders, be void. 

228. In every winding up (subject in the case of insolvent companies to the 

on a a,* ; ^ application in accordance with the provisions of this Act 

be-proved. * P 10nS °* tbe ^ aw °* insolvency) all debts payable on a contin- 

gency, and all claims against the company, present or 
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future, certain or contingent, shall be admissible to proof against the company, a just 
estimate being made, so far as possible, of the value of such debts or claims as may 
be subject to any contingency or for some other reason do not bear a certain value. 

229. In the winding up of an insolvent company the same rules shall prevail and 
be observed with regard to the respective rights of secured 
Application of insolvency anc | unsecure( j creditors and to debts proveable and to the 

vent companies. valuation of annuities and future and contingent liabilties 

as are in force for the time being under the law of insol- 
vency with respect to the estates of persons adjudged insolvent ; and all persons who 
in any such case would be entitled to prove for and receive dividends out of the assets 
of the company may come in under the winding up, and make such claims against the 
company as they respectively are entitled to by virtue of this section. 

230. ( 1 ) In a winding up there shall be paid in 

Preferential payments. priority to all other debts — 

(a) all revenue, taxes, cesses and rates, whether payable to the Crown or to 
a local authority, due from the company at the date hereinafter mentioned and having 
become due and payable within the twelve months next before that date ; 

(fr) all wages or salary of any clerk or servant in respect of service rendered to 
the company within the two months next before the said date, not exceeding one 
thousand rupees for each clerk or servant ; and 

(c) all wages of any labourer or workman, not exceeding five hundred rupees 
for each, whether payable for time or piecework, in respect of services rendered to the 
company within the two months next before the said date. 

( 2 ) The foregoing debts shall — 

(a) rank equally among themselves and be paid in full, unless the assets are 
insufficient to meet them, in which case they shall abate in equal proportion ; and 

( b ) so far as the assets of the company available for payment of general cre- 
ditor are insufficient to meet them, have priority over the claims of holders of deben- 
tures under any floating charge created by the company, and be paid accordingly out 
of any property comprised in or subject to that charge. 

( 3 ) Subject to the retention of such sums as may be necessary for the costs 
and expenses of the winding up, the foregoing debts shall be discharged forthwith so 
far as the assets are sufficient to meet them. 

( 4 ) In the event of a landlord or other person distraining or having distrained 
on any goods or effects of the company within three months next before the date of a 
winding up order, the debts to which priority is given by this section shall be a first 
charge on the goods or effects so distrained on, or the proceeds of the sale thereof : 

Provided that in respect of any money paid under any such charge the landlord 
or other person shall have the same rights of priority as the person bo whom the pay- 
ment is made. 

( 5 ) The date hereinbefore in this section referred to is — 

(a) in the case of a company ordered to be wound up compulsorily which had 
not previously commenced to be wound up voluntarily, the date of the winding up 
order , and 

( b ) in any other case, the date of the commencement of the winding up. 

231. ( 1 ) Any transfer, delivery of goods, payment, execution or other act relating 
to property which would, if made or done by or against 
Fraudulent pre erence. an i n di v id Ua l, be deemed in his insolvency a fraudulent 


Sec. 229. — Mutual dealings, what constitute — 
Moneys dealt with in different capacities. See 8 
Lah. 105. 

Sect. 229 and 230. — Priority as regards Crown 
debts are not confined to the debts specifically 
mentioned in S. 230, but extends to all debts by 
virtue of S. 229 of that Act read with S. 49 of 
the Presidency Towns Insolvency Act. 29 Bom. 
L. R. 1446. 

Per Curiam . — “ Having regard to the different 
and various activities of Government in this coun- 


try of a commercial nature, the legislature iftight 
well consider whether the law in India should 
not be brought in line with the law prevailing in 
England and by express enactment confine the 
preferential treatment of Crown debts to the 
debts mentioned in S. 230.” 29 Bom.L. R. 1446 — 
A. I. R. 1927 Bom. 606. 

Sec. 230— See 24 A. L. J. 347 = 931 . C. 93 = 
A. I.R. 1926 All. 397. 

Sec. 231. — See 10 S. L. R. 123 = 37 I. C. 250 ; 
2 L. 102 • 45 P. R. 1919. 
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preference, shall, if made or done by or against a company, be deemed, in the event of 
its being wound up, a fraudulent preference of its creditors, and be invalid accordingly. 

( 2 ) For the purposes of this section the presentation of a petition for winding 
up in the case of a winding up by or subject to the supervision of the Court and a 
resolution for winding up in the case of a voluntary winding up, shall be deemed to 
correspond with the act of insolvency in the case of an individual. 

( 3 ) Any transfer or assignment by a company of all its property to trustees for 
the benefit of all its creditors shall be void. 


232. ( 1 ) Where any company is being wound up by or subject to the supervi- 

sion of the Court, any attachment, distress or execution 
Avoidance of certain attach- * • * •-* * * ^ ^ • .... 


ments, executions, etc. 


put in force without leave of the Court against the estate 
or effects of the company after rrtmmpnrpmpnt r»f 


winding up shall be void. 

( 2 ) Nothing in this section applies to proceedings by the Government. 

233. Where a company is being wound up a floating charge on the undertaking 

or property of the company created within three months 

Effect of floating charge. of the commencement of the winding up shall, unless it 
is proved that the company immediately after the creation of the charge was solvent, 
be invalid except to the amount of any cash paid to the company at the time of, or 
subsequently to the creation of, and in consideration for, the charge, together with in- 
terest on that amount at the rate of five per cent, per annum. 

234. (1 ) The liquidator may, with the sanction of the Court when the company 

is being wound up by the Court or subject to the supervi- 

General scheme of hquida- s j on Q f the Court, and with the sanction of an extraordi- 
tion may be sanctioned. . . ’ , . . r . 

nary resolution of the company in the case of a voluntary 

winding up, do the following things or any of them : 

(/) pay any classes of creditors in full ; 

(it) make any compromise or arrangement with creditors or persons claiming to 
be creditors or having or alleging themselves to having any claim, present or future 
whereby the company may be rendered liable ; 

(Hi) compromise all calls and liabilities to calls, debts and liabilities capable of 
resulting in debts, and all claims, present or future, certain or contingent subsisting or 
supposed to subsist between the company and a contributory or alleged contributory 
or other debtor or person apprehending liability to the company, and all questions in 
any way relating to or affecting the assets or the winding up of the company, on such 
terms as may be agreed, and take any security for the discharge of any such call, 
debt, liability or claim, and give a complete discharge in respect thereof. 

( 2 ) The exercise by the liquidator of the powers of this section shall be subject 
to the control of the Court, and any creditor or contributory may apply to the Court 
with respect to any exercise or proposed exercise of any of these powers. 

235. ( 1 ) Where, in the course of winding up a company, it appears that any 

person who has taken part in the formation or promotion 

Power of Court to assess 0 f the company, or any past or present director, manager 
damages against delinquent . , J H r , . , . , 

directors, etc. or liquidator, or any officer of the company has misapplied 

or retained or become liable or accountable for any money 


Sec. 282. — A sale of the assets of a company 
after the winding-up order, in execution of decree 
passed before the order, without permission of 
court is voidable at the instance of the Liquida- 
tor 2 Pat, L. J. 77 = 1 Pat. L. W . 241 -38 /. C. 
91=1917 Pat. 315. An execution sale of 
immoveable property of company held long be- 
fore applying for winding-up is valid as against 
the Official Liquidator. 19 A. L. J. 262=60 I. 
C. 763=43 All. 433. If a liquidator appeals in a 
case without the permission of the winding-up 
Court, he runs the risk of having to pay the costs 
in case of failure. {Ibid,) 


Sec. 234. — See 4 Lah. 239 = 77 I. C. 338 = 1924 
Lah. 1 48 ; 77 I. C. 724 = 1923 Lah. 85. 

Sec. 235 — ( 1882) S. 214 — Section does not 
apply to recover rent due, from a director 
who rented company’s premises in his private 
capacity. 85 I. C. 126 = 1925 Lah. 104. 
Scope of. See Application against representative 
of deceased director if valid — Remedy by separate 
suit where application is barred — Analogy of 
English Law, 8 Lah. 549 . A claim for compensa- 
tion for misfeasance under S. 235 is governed by 
Art. 36 of the Lim. Act, 69 I. C. 255 = 1924 Lah. 
285. On this section see also 23 A. L. J. 473 = 47 
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or property of the company, or been guilty of any misfeasance or breach of trust in 
relation to the company, the Court may, on the application of the liquidator, or of any 
creditor or contributory, examine into the conduct of the promoter, director, manager, 
liquidator or officer, and compel him to repay or restore the money or property or any 
part thereof respectively with interest at such rate as the Court think just, or to con- 
tribute such sum to the assets of the company by way of compensation in respect of 
the misapplication, retainer, misfeasance or breach of trust, as the Court thinks just. 

(2) This section shall apply notwithstanding that the offence is one for which 
the offender may be criminally responsible. 

(3) The Indian Limitation Act, 1908, shall apply to an application under this 
section as if such application were a suit. 

236 . If any director, manager, officer or contributory of any company being 

wound up destroys, mutilates, alters or falsifies or fraudu- 
books alty f ° r falsificatl0n of lently secretes any books, papers or securities, or makes, 
{ or is privy to the making of, any false or fraudulent entry 

in any register book of account or document belonging to the company with intent to 
defraud or deceive any person, he shall be liable to imprisonment for a term which 
may extend to seven years, and shall also be liable to fine. 

237 . (1) If it appears to the Court in the course of a winding up by or subject 
to the supervision of the Court that any past or present 

delinquent director, manager, officer or member of the company has 
been guilty of any offence in relation to the company for 
which he is criminally responsible, the Court may, on the application of any person 
interested in the winding up, or of its own motion, direct the official liquidator or the 
liquidator (as the case may be) to prosecute for the offence, and may order the costs 
and expenses to be paid out of the assets of the company. 

(2) If it appears to the liquidator in the course of a voluntary winding up that 
any past or present director, manager, officer or member of the company has been 


Prosecution of 
directors, etc. 


All. 669-88 I. C. 785-192(5 All. 519 , 41 C. L J. 
443-S8I. C. 672-1925 Cal. 852; 1925 Lah. 
194 ; 2 O. \V. N. 920, and the English cases cited 
therein. S. 235 does not create any new right or 
liability and time begins to run fiom the date of 
the misfeasance for which compensation is 
sought. 69 I. C. 255 — 1924 Lah. 285. See also 
8 Lah. 167. Before taking any proceedings 
against the Diiectors of a company under Ss 214 
and 216 it must be shown that the company was 
prejudiced by the act of Directors. 28 P. L. K. 
1917-39 b C. 769. Wheie the Managing 
Director of a Bank induces the share-holders to 
pay a dividend partly out of what was really 
capital, he “ misapplied” the company’s money 
and is guilty of misfeasance and breach of trust 
and could be compelled by the court to contri- 
bute a reasonable sum by way of compensation. 
16 Cr. L J. 473-29 I. C. 105-28 P. R. (Cr ) 
1915. See also 92 I. C. 50- A. I. R, 1926 Oudh 
153 ; “ wilful neglect or default”, meaning of. 
A. I. R. 1926 Oudh 243. A Director is not a 
trustee of loans advanced by a company before 
his acceptance of office, as such. 27 I. C. 594 — 
60 P. R. 1915. General Board of a Bank delegat- 
ing its powers of sanctioning loans to a Com- 
mittee of Directors — Committee sanctioning loans 
to a man of no means — Personal liability of 
Directors of General Board — Misfeasance — 
Wilful neglect or default, meaning of— Breach 
of trust. 13 O. L. J. 56S — 1 Luck. 334. S. 214 
(now S. 235) applies to the conduct of the 
Director as such and anything done by him during 
that period in his capacity as a debtor cannot be 
made a ground of liability under the section. 59 


P. L. R. 1915 —46 P. W. R. 1915 - 27 I. C. 594 — 
60 P. R. 1915. Application against represen- 
tative of deceased director not valid. 8 Lah. L.J. 
376-97 I C. 783-27 Pun]. L. R. 676 — A. I. R. 
1926 Lah. 624. Whether the auditors of a com- 
pany are its officers within S 214 must be deci- 
ded with reference to the particulars facts, and 
especially to the articles of association dealing 
with the duties of auditors and their relationship 
to the company. 18 I. C. 997—13 M. L T. 282. 
An auditor doing the work of audit under an 
appointment as such by the company cannot be 
heard to say that his appointment w as invalid and 
improper. 18 I. C. 997 13 M. L. T. 282. Posi- 

tion of secretary of company, see ( 1918) M.W.N. 
1 —6 L. W. 520. Where an auditor was appoint- 
ed at a general meeting of share-holdeis without 
proper quorum, it is a mere irregularity and does 
not vitiate the appointment ; so they are not only 
de-facto but also de-juie auditors and are liable 
for misfeasance. 7 Bur. I.. T. 230 — 24 I. C. 431 ; 
[(1897) 1 Ch. 617; 66 L.J. Ch. 354; 76 L. T. 
239 : 45 W. R. 418 Foil.)]. 

Secs. 235 and 237 . — Application of official 
lequidator for examination of company’s servants 
— Court calling foi further particulars — Non- 
compliance— Criminal complaint pending applica- 
tion— Maintainability. 1 Luck. C. 653. 

Sec. 237 . — The fact that one of the members 
of a firm acting as managing agents of a com- 
pany w as punished in his individual capacity as a 
director of the company is no ground for not 
punishing him in his capacity as a member of the 
managing firm. 18 P.R. (Cr.) 1916=35 I.C. 482 
= 17 Cr. L. J. 306. 
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guilty of any offence in relation to the company for which he is criminally responsible, 
the liquidator, with the previous sanction of the Court, may prosecute the offender, 
and all expenses properly incurred by him in the prosecution shall be payable out of 
the assets of the company in priority to all other liabilities. 

238. If any person, upon any examination upon oath authorized under this Act, 

or in any affidavit, deposition or solemn affirmation, in or 
Penalty for false evidence. a bout the winding up of any company under this Act, or 
otherwise in or about any matter arising under this Act, intentionally gives false 
evidence, he shall be liable to imprisonment for a term which may extend to seven 
years, and shall also be liable to fine. 

239. (x) Where by this Act the Court is authorized in relation to winding up to 

have regard to the wishes of creditors or contributories, as 
Meetings to ascertain wishes p rovec | t0 }t by any sufficient evidence, the Court may, if it 

thinks fit for the purpose of ascertaining those wishes, 
direct meetings of the creditors or contributories to be called, held and conducted in 
such manner as the Court directs, and may appoint a person to act as chairman of any 
such meeting and to report the result thereof to the Court. 

(2) In the case of creditors, regard shall be had to the value of each creditor’s 

debt. 

(3) In the case of contributories, regard shall be had to the number of votes 
conferred on each contributory by the articles. 

240. Where any company is being wound up, all documents of the company and 
Documents of company to °f the liquidators shall, as between the contributories of 

be evidence. the company, be prima facie evidence of the truth of all 

matters purport to be therein recorded. 

241. After an order for a winding up by or subject to the supervision of the 

Court, the Court may make such order for inspection by 
Inspection of documents. creditors and contributories of the company of its docu- 

ments as the Court thinks just, and any documents in the possession of the company 
may be inspected by creditors or contributories accordingly, but not further or otherwise 

242 . (1) When a company has been wound up and 

compan SaI ° f documents of is about to be dissolved, the documents of the company 

and of the liquidators may be disposed of as follows (that 

is to say) : — 

{a) in the case of a winding up by or subject to the supervision of the Court, 
in such way as the Court directs ; 

( b ) in the case of a voluntary winding up, in such way as the company by 
extraordinary resolution directs. 

(2) After three years from the dissolution of the company, no responsibility 
shall rest on the company or the liquidators, or any person to whom the custody of the 
documents has been committed, by reason of the same not being forthcoming to any 
person claiming to be interested therein. 


243. (x ) Where a company has been dissolved, the Court may at any time with- 
in two years of the date of the dissolution, on an applica- 
Power of C° ur * to d ecja re tion being made for the purpose by the liquidator of the 

company or by any other person who appears to the Court 
to be interested, make an order, upon such terms as the Court thinks fit, declaring the 
dissolution to have been void, and there upon such proceedings may be taken as might 
have been taken if the company had not been dissolved. 


(2) It shall be the duty of the person on whose application the order was made, 
within twenty-one days after the making of the order, to file with the registrar a certi- 
fied copy of the order, and if that person fails so to do, he shall be liable to a fine not 
exceeding fifty rupees for every day during which the default continues. 


Sea. 243 . — Even after the dissolution of a com- the assets realized after the dissolution of the 
pany the liquidator can take action in respect of company. 28 P. L. R. 1917=39 !• C. 769. 
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244. (1) Where a company is being wound up, if the winding up is not conclud- 

. ed within one year after its commencement, the liquidator 

liquidations. 00 33 t0 Pen mS shall* at such intervals as may be prescribed, until the 

winding up is concluded, file with the registrar a state- 
ment in the prescribed form and containing the prescribed particulars with respect to 
the proceedings in and position of the liquidation. 

(2) Any person stating himself in writing to be a creditor or contributory of the 
company shall be entitled, by himself or by his agent, at all reasonable times, on pay- 
ment of the prescribed fee, to inspect the statement, and to receive a copy thereof or 
extract therefrom ; but any person untruthfully so stating himself to be a creditor or 
contributory shall be deemed to be guilty of an offence under section 182 of the Indian 
Penal Code, and shall be punishable accordingly on the application of the liquidator. 

(3) If a liquidator fails to comply with the requirements of this section, he shall 
be liable to a fine not exceeding five hundred rupees for each day during which the 
default continues. 


245 . (i) Any affidavit required to be sworn under the provisions or for the pur- 

poses of this part may be sworn in British India, or else- 
where within the dominions of His Majesty, before any 
Court, Judge or person lawfully authorized to take and 
receive affidavits, or in any part of India other than British India before any Court 
authorized or continued by the Governor-General in Council, or in any place outside 
His Majesty’s dominions before any of His Majesty’s Consuls or Vice-Consuls. 


Court or person before 
whom affidavit may be sworn. 


(2) All Courts, Judges, Justices, Commissioners, and persons acting judicially 
in British India shall take judicial notice of the seal or stamp or signature (as the case 
may be) of any such Court, Judge, Person, Consul or Vice-Consul, attached, appended 
or subscribed to any such affidavit or to any other document to be used for the pur- 
poses of this Part. 

Rules. 


246 . (1) The High Court may, from time to time, make rules consistent with 

this Act and with the Code of Civil Procedure, 1908, con- 
make^ules^ Court to cerning the mode of proceedings to be had for winding up 

la/ " u a company in such Court and in the Courts subordinate 

thereto, and for giving effect to the provisions hereinbefore contained as to the reduc 
tion of the capital and the sub-division of the shares of a company, [and shall make 
rules providing for all matters relating to the winding up of Companies which by this 
Act are to be prescribed]* 

(2) Without prejudice to the generality of the foregoing power, the High Court 
may by such rules enable or require all or any of the powers and duties conferred and 
imposed on the Court by this Act, in respect of the matters following, to be exercised 
or performed by the official liquidator , and subject to the control of the Court, that is 
to say, the powers and duties of the Court in respect of — 

(a) holding and conducting meetings to ascertain the wishes of creditors and 


contributories ; 

(6) settling lists of contributories and rectifying the register of members where 
required, and collecting and applying the assets ; 

(c) requiring delivery of property or documents to the liquidator ; 

(d) making calls ; 

(e) fixing a time within which debts and claims must be proved ; 


Sec. 246 ( 1882 ) S. 254 .— The power of the 
High Cour to make rules relating to company is 
limitedto making rules concerning the mode of 
proceeding to be had for winding up a company 
and for giving effect to the provisions contained 
as to the reduction of capital and the sub-divi- 
sion of shares of company. 39 Bom. 383 -17 
Bom. L. R. 207. For the purpose of regulating 

88 


costs in other proceedings in company matters, 
recourse must be had to rules framed by the 
High Court under its general powers. (fdtd.) 
Company — Liquidation — Call on contributories — 
Notice — Necessity for. 44 I. C. 139 = 1 P. R. 
1918. 

•The words “ and shall — prescribed ” were 
added by Act XI of 1915. 
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Provided that the official liquidator shall not, without the special leave of the 
Court, rectify the register of members, and shall not make any call without the special 
leave of the Court. 

Removal of defunct Companies from Register . 

247. (i) Where the registrar has reasonable cause to believe that a company is 

not carrying on business or in operation, he shall send to 

Regi s tr a r may strike defunct the company by post a letter inquiring whether the com- 
company on register* » ... • . 

pany is carrying on business or in operation. 

( 2 ) If the registrar does not within one month of sending the letter receive any 
answer thereto, he shall within fourteen days after the expiration of the month send to 
the company by post a registered letter referring to the first letter, and stating that no 
answer thereto has been received and that, if an answer is not received to the second 
letter within one month from the date thereof, a notice wiil be published in the local 
official Gazette with a view to striking the name of the company off the register. 

( 3 ) If the registrar either receives an answer from the company to the effect that 
it is not carrying on business or in operation, or does not within one month after send- 
ing the second letter receive any answer he may publish in the local official Gazette, 
and send to the company by post a notice, that, at the expiration of three months from 
the date of the notice, the name of the company mentioned therein will, unless cause 
is shown to the contrary, be struck off the register and the company will be dissolved. 

( 4 ) if, in any case where a company is being wound up, the registrar has reason- 
able cause to believe either that no liquidator is acting or that the affairs of the com- 
pany are fully wound up, and the returns required to be made by the liquidator have 
not been made for a period of six consecutive months after notice by the registrar de- 
manding the returns has been sent by post to the company, or to the liquidator at his 
last known place of business, the registrar may publish in the local official Gazette and 
send to the company a like notice as is provided in the last preceding sub-section. 

( 5 ) At the expiration of the time mentioned in the notice the registrar may unless 
cause to the contrary is previously shown by the company, strike its name off the re- 
gister, and shall publish notice thereof in the local official Gazette and, on the publica- 
tion in the local official Gazette of this notice, the company shall be dissolved : Provid- 
ed that the liability (if any) of every director and member of the company shall con- 
tinue and may be enforced as if the company had not been dissolved. 

( 6 ) If a company or any member or creditor thereof feels aggrieved by the com- 
pany having been struck off the register, the Court, on the application of the company 
or member or creditor, may, if satisfied that the company was at the time of the strik- 
ing off carrying on business or in operation, or otherwise that it is just that the com- 
pany be restored to the register, order the name of the company to be restored to the 
register, and thereupon the company shall be deemed to have continued in existence 
as if its name had not been struck off ; and the Court may by the order give such 
directions and make such provisions as seem just for placing the company and all other 
persons in the same position as nearly as may be as if the name of the company had 
not been struck off. 

( 7 ) A letter or notice under this section may be addressed to the company at its 
registered office, or, if no office has been registered, to the care of some director, man- 
ager or other officer of the company, or, if there is no director, manager or other officer 
of the company whose name and address are known to the registrar, may be sent to 
each of the persons who subscribed the memorandum, addressed to him at the address 
mentioned in the memorandum. 

PART VI. 

Registration Office and Fees. 


248. ( 1 ) For the purposes of the registration of companies under this Act, there 


Registration offices. 


shall be offices at such places as the Local Government 
thinks fit, and no company shall be registered except at 


an office within the province in which, by the memorandum, the registered office of the 


company is declared to be established. 
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(2) The Local Government may appoint such registrars and assistant registrars 
as it thinks necessary for the registration of companies under this Act, and may make 
regulations with respect to their duties. 

(3) The salaries of the persons appointed under this section shall be fixed by 
the Local Government. 

(4) The Local Government may direct a seal or seals to be prepared for the au- 
thentication of documents required for or connected with the registration of companies. 

(5) Any person may inspect the documents kept by the registrar on payment of 
such fees as may be appointed by the Local Government, not exceeding one rupee for 
each inspection ; and any person may require a certificate of the incorporation of any 
company, or a copy or extract of any other document or any part of any other docu- 
ment, to be certified by the registrar on payment for the certificate, certified copy or 
extract, of such fees as the Local Government may appoint, not exceeding three rupees 
for a certificate of incorporation and not exceeding six annas for every hundred words 
or fractional part thereof required to be copied. 

(6) Whenever any act is by this Act directed to be done to or by the registrar 
it shall, until the Local Government otherwise directs, be done to or by the existing re- 
gistrar of joint-stock companies or in his absence to or by such persons as the Local 
Government may for the time being authorize ; but, in the event of the Local Govern- 
ment altering the constitution of the existing registry offices 01 any of them, any such 
act shall be done to or by such officer and at such place with reference to the local 
situation of the registered offices of the companies to be registered as the Local Govern- 
ment may appoint. 

249. (1) There shall be paid to the registrar in respect of the several matters 

mentioned in Table B in the First Schedule the several 
Fees - fees therein specified, or such smaller fees as the Governor- 

General in Council may direct. 

(2) All fees paid to the registrar in pursuance of this Act shall be accounted 
for to the Crown. 


PART VII. 

Application of Act to Companies Formed and Registered under 
former Companies acts. 

250. In the application of this Act to existing companies, it shall apply in the 

same manner in the case of a limited company, other than 
Application of Act to com- a com p an y limited by guarantee, as if the company had 

Companies’ A«s " been formed, and registered under this Act as a company 

limited by shares ; in the case of a company limited by 
guarantee as if the company had been formed and registered under this Act as a com- 
pany limited by guarantee ; and, in the case of a company other than a limited com- 
pany, as if the company had been formed and registered under this Act as an unlimit- 
ed company ; 

Provided that — 

(1) nothing in Table A in the First Schedule shall apply to a company formed 
and registered under Act XIX of 1857 and Act VII of i860, or either of them, or under 
the Indian Companies Act, 1866, or the Indian Companies Act, 1882 ; 

(2) reference, express or implied, to the date of registration shall be construed 
as a reference to the date at which the company was registered under Act No. XIX of 
1857 and Act No VII of i860, or either of them, or under the Indian Companies Act, 
1866, or the Indian Companies Act, 1882, as the case may be. 

251. This Act shall apply to every company registered but not formed under Act 

No. XIX of 1857 and Act No. VII of i860 or either of 
Application of Act to com- them, or under the Indian Companies Act, 1866, or the 

nusd Sunder Vormer Compand Indian Companies Act, 1882, in the same manner as it is 
Acts> hereinafter in this Act declared to apply to companies 

registered but not formed under this Act : 
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Provided that reference, express or implied, to the date of registration shall be 
construed as a reference to the date at which the company was registered under the 
said Acts or any of them. 

252. A company registered under Act XIX of 1857 and Act VII of i860 or either 
of them may cause its shares to be transferred in the 
Mode of transferring. manner hitherto in use, or in such other manner as the 

company may direct. 

PART VIII. 


Companies authorized to register under this act. 


Companies capable of being 253. (1) With the exceptions and subject to the 

registered. provisions mentioned and contained in this section, — 

O') any company consisting of seven or more members, which was in existence 
on the first day of May, eighteen hundred and eighty-two, including any company re- 
gistered under Act No. XIX of 1857 and Act No. VII of i860 or either of them, and 

(it) any company formed after the date aforesaid whether before or after the 
commencement of this Act, in pursuance of any Act of Parliament or Act of th Gover- 
nor-General in Council other than this Act, or of Letters Patent, or being otherwise 
duly constituted according to law, and consisting of seven or more members ; 
may at any time register under this Act as an unlimited company or as a company 
limited by shares, or as a company limited by guarantee ; and the registration shall 
not be invalid by reason that it has taken place with a view to the company being 
wound up : 

(2) Provided as follows: — 

(a) a company having the liability of its members limited by Act of Parliament 
or Act of the Governor-General in Council or by Letters Patent, and not being a joint- 
stock company as hereinafter defined shall not register in pursuance of this section ; 

( b ) a rompany having the liability of its members limited by Act of Parliament 
or Act of the Governor-General in Council or by Letters Patent shall not register in 
pursuance of this section as an unlimited company or as a company limited by guaran- 
tee ; 

(c) a company that is not a joint-stock company as hereinafter defined shall 
not register in pursuance of this section as a company limited by shares ; 

(d) a company shall not register in pursuance of this section without the assent 

of a majority of such of its members as are present in person or by proxy (in cases where 
proxies are allowed by the articles) at a general meeting summoned for the purpose ; • 

(e) where a company not having the liability of its members limited by Act of 
Parliament or Act of the Governor-General in Council or by Letters Patent is about to 
register as a limited company, the majority required to assent as aforesaid shall consist 
of not less than three-fourths of the members present in person or by proxy at the 
meeting ; 

(/) where a company is about to register as a company limited by guarantee, 
the assent to its being so registered shall be accompanied by a resolution declaring that 
each member undertakes to contribute to the assets of the company, in the event of its 
being wound up while he is a member, or within one year afterwards, for payment of the 
debts and liabilities of the company contracted before he ceased to be a member, and 
of the costs and expenses of winding up, and for the adjustment of the rights of the 
contributories among themselves such amount as may be required not exceeding a 
specified amount. 

(3) In computing any majority under this section when a poll is demanded 
regard shall be had to the number of votes to which each member is entitled according 
to the articles. 

(4) A company registered under the Indian Companies Act, 1882, shall not be 
registered in pursuance of this section. 


254. For the purposes of this Part as far as relates to registration of companies 


Definition of 
company.” 


joint- stock 


as companies limited by shares, a joint-stock company 
means a conipany having a permanent paid up or nominal 
share capital of fixed amount divided into shares, also of 
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fixed amount, or held and transferable as stock, or divided and held partly in one way 
and partly in the other, and formed on the principle of having for its members the 
holders of those shares or that stock, and no other persons ; and such a company, 
when registered with limited liability under this Act, shall be deemed to be a company 
limited by shares. 


Requirements for registra- 
tion by joint-stock companies. 


255. Before the registration in pursuance of this part 
of a joint-stock company there shall be delivered to the 
registrar the following documents (that is to say): — 


( 1 ) a list showing the names, addresses and occupations of all persons who on 
a day named in the list, not being more than six clear days before the day of registra- 
tion were members of the company, with the addition of the shares or stock held by 
them respectively, distinguishing, in cases where the shares are numbered, each share 
by its number ; 

( 2 ) a copy of any Act of Parliament, Act of the Governor-General in Council, 
Royal Charter, Letters Patent, deed of settlement, contract of co-partnery or other 
instrument constituting or regulating the company; and 

( 3 ) if the company is intended to be registered as a limited company, a state- 
ment specifying the following particulars (that is to say) : — 

( a ) the nominal share capital of the company and the number of shares into 
which it is divided or the amount of stock of which it consists ; 

(b) the number of shares taken and the amount paid on each share ; 

(c) the name of the company, with the addition of the word “ Limited ” as 
the last word thereof; and 

(d) in the case of a company intended to be registered as a company limited 
by guarantee, the resolution declaring the amount of the guarantee. 


Requirements for registra- 256. Before the registration in pursuance of this 

tion by other than joint stock Part 0 f the company not being a joint stock company, 
companies. there shall be delivered to the registrar — 


( 1 ) a list showing the names, addresses and occupations of the directors of 
the company ; and 

( 2 ) a copy of any Act of Parliament, Act of the Governor-General in Council, 
Letters Patent, deed of settlement, contract of copartnery or other instrument consti- 
tuting or regulating the company ; and 

( 3 ) in the case of a company intended to be registered as a company limited by 
guarantee, a copy of the resolution declaring the amount of the guarantee. 

257. The lists of members and directors and any other particulars relating to the 
company required to be delivered to the registrar shall be 
duly verified by the declaration of any two or more direc- 
tors or other principal officers of the company. 


Authentication of statement 
of existing companies. 


258. The registrar may require such evidence as he thinks necessary for the 
purpose of satisfying himself whether any company pro- 
Registrar may require evi- p 0S j n g to be registered is or is not a joint-stock company 

as hereinbefore defined. 


dence as to nature of company. 


259. ( 1 ) Where a banking company, which was in existence on the first day of 

On registration of banking May eighteen hundred and eighty-two proposes to register 
company with limited liabili- as a limited company, it shall at least thirty days before so 
ty. notice to be given to custo- registering, give notice of its intention so to register to 
mers * every person who has a banking account with the com- 

pany, either by delivery of the notice to him, or by posting it to him at, or delivering 
it at, his last known address. 

( 2 ) If the company omits to give the notice required by this section, then as 
between the company and the person for the time being interested in the account in 
respect of which the notice ought to have been given, and so far as respects the account 
down to the time at which notice is given, but not further or otherwise, the certificate 
of registration with limited liability shall have no operation. 
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Addition of 
name. 


Limited” 


260. No fees shall be charged in respect of the registration in pursuance of this 
Part of a company if it is not registered as a limited com- 
P an \e Tf ro m "p a y men t of fees’!' P a ™. or if f b ^ for ^ its registration as a limited company the 

liability of the shareholders was limited by some Act of 
Parliament or Act of the Governor-General in Council or by Letters Patent. 

261. When a company registers in pursuance of this 
Part with limited liability, the word “Limited ” shall form 
and be registered as part of its name. 

262. On compliance with the requirements of this Part with respect to registra- 
tion, and on payment of such fees, if any, as are payable 
under Table B in the First Schedule, the registrar shall 
certify under his hand that the company applying for re- 
gistration is incorporated as a company under this Act, and in the case of a limited 
company that it is limited, and thereupon the company shall be incorporated, and shall 
have perpetual succession and a common seal. 


Certificate of registration of 
existing companies. 


263. All property, moveable and immoveable, including all interests and rights 
in, to and out of property, moveable and immoveable, and 
gistmdon ° f property on re " including obligations and actionable claims as may belong 

to or be vested in a company at the date of its registration 
in pursuance of this Part, shall, on registration, pass to and vest in the company as 
incorporated under this Act for all the estate and interest of the company therein. 


264. The registration of a company in pursuance of this Part shall not affect the 

e . rights or liabilities of the company in respect of any debt 

awng of existing liabilities. Qr 0 b]jg a tj 0n incurred or any contract entered into, by, to, 

with, or on behalf of, the company before registration. 

265. All suits and other legal proceedings which at the time of the registration 

of a company in pursuance of this Part are pending by or 
suits ntmUatl ° n ° f ex,stlng against the company, or the public officer or any member 

thereof, may be continued in the same manner as if the 
registration had not taken place ; nevertheless execution shall not issue against the 
effects of any individual member of the company on any decree or order obtained in 
any such suit or proceeding ; but, in the event of the property and effects of the com- 
pany being insufficient to satisfy the decree or order, an order may be obtained for 
winding up the company. 

Effect of registration under 266. When a company is registered in pursuance of 

Act ' this Part — 


(i) all provisions contained in any Act of Parliament, Act of the Governor- 
General in Council, deed of settlement, contract of copartnery, Letters Patent, or other 
instrument constituting or regulating the company, including, in the case of a company 
registered as a company limited by guarantee, the resolution declaring the amount of 
the guarantee, shall be deemed to be conditions and regulations of the company, in 
the same manner and with the same incidence as if so much thereof as would, if the 
company had been formed under this Act, have been required to he inserted in the 
memorandum, were contained in a registered memorandum, and the residue thereof 
were contained in registered articles. 

(ii) all the provisions of this Act shall apply to the company and the members, 
contributories and creditors thereof, in the same manner in all respects as if it had 
been formed under this Act, subject as follows (that is to say) : — 

(a) the regulations in Table A in the First Schedule shall not apply unless 
adopted by special resolution ; 

( b ) the provisions of this Act relating to the numbering.of shares shall not ap- 
ply to any joint-stock company whose shares are not numbered ; 

(c) subject to the provisions of this section, the company shall not have power 
to alter any provision contained in any Act of Parliament or Act of the Governor- 
General in Council relating to the company ; 
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( d ) subject to the provisions of this section, the company shall not have 
power, without the sanction of the Governor-General in Council, to alter any provision 
contained in any Letters Patent relating to the company ; 

(e) the company shall not have power to alter any provision contained in a 
Royal Charter or Letters Patent with respect to the objects of the company ■ 

(/) in the event of the company being wound up, every person shall be a con- 
tributory, in respect of the debts and liabilities of the company contracted before regis- 
tration, who is liable to pay or contribute to the payment of any debt or liability of the 
company contracted before registration, or to pay or contribute to the payment of any 
sum for the adjustment of the rights of the members among themselves in respect of 
any such debt or liability ; or to pay or contribute to the payment of the cost and ex- 
penses of winding up the company, so far as relates to such debts or liabilities as 
aforesaid; and every contributory shall be liable to contribute to the assets of the com- 
pany, in the course of the winding up, all sums due from him in respect of any such 
liability aforesaid; and in the event of the death or insolvency of any contributory, 
the provisions of this Act with respect to the legal representatives and heirs of de- 
ceased contributories and with reference to the assignees of insolvent contributories, 
shall apply; 

(iii) the provisions of this Act with respect to — 

(a) the registration of an unlimited company as limited ; 

( b ) the powers of an unlimited company on registration as a limited company 
to increase the nominal amount of its share capital and to provide that a portion of its 
share capital shall not be capable of being called up except in the event of winding up; 

(c) the power of a limited company to determine that a portion of its share 
capital shall not be capable of being called up except in the event of winding up ; 
shall apply notwithstanding any provisions contained in any Act of Parliament, Act of 
the Governor-General in Council, Royal Charter, deed of settlement, contract of co- 
partnery, Letters Patent or other instrument constituting or regulating the company; 

(iv) nothing in this section shall authorize the company to alter any such pro- 
visions contained in any deed of settlement, contract of co-partnery, Letters Patent or 
other instrument constituting or regulating the company, as would, if the company had 
originally been formed under this Act, have been required to be contained in the 
memorandum and are not authorised to be altered by this Act ; 

(v) Nothing in this act shall derogate from any lawful power of altering its 
constitution or regulations which may by virtue of any Act of Parliament, Act of the 
Governor-General in Council, deed of settlement, contract of co-partnery, Letters 
Patent or other instrument constituting or regulating the company, be vested in the 
company. 


Power to substitute memo- 
randum and articles for deed 
of settlement 


267. ( 1 ) Subject to the provisions of this section, a 
company registered, in pursuance of this Part may by 
special resolution alter the form of its constitution by sub- 
stituting a memorandum and articles for a deed of settle- 
ment. 


( 2 ) The provisions cf this Act with respect to confirmation by the Couit and 
registration of an alteration of the objects of a company shall, so far as applicable, 
apply to an alteration under this section with the following modifications : — 

(а) there shall be substituted for the printed copy of the altered memorandum 
required to be filed with the registrar a printed copy of the substituted memorandum 
and articles; and 

( б ) on the registration of the alteration being certified by the registrar, the 
subtituted memorandum and articles shall apply to the company in the same manner 
as if it were a company registered under this Act with that memorandum and those 
articles, and the company’s deed of settlement shall cease to apply to the company. 

( 3 ) An alteration under this section may be made either with or without any 
alteration of the objects of the company under this Act. 

(4) In this section the expression “deed of settlement’’ includes any contract 
of co-partnery or other instrument constituting or regulating the company, not being an 
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Act of Parliament, an Act of the Governor-General in Council, a Royal Charter or 
Letters patent. 

268. The provisions of this Act with respect to staying and restraining suits and 

legal proceedings against a company at any time after the 

res t rain r procee d ings ° Pay 0r presentation of a petition for winding up and before the 

making of a winding up order shall, in the case of a com- 
pany registered in pursuance of this Part, where the application to stay or restrain is 
by a creditor, extend to suits and legal proceedings against any contributory of the 
company. 

269. Where an order has been made for winding up a company registered in 

pursuance of this part, no suit or other legal proceeding 
order 1 Stayed ° n wlnding up shall be commenced or proceeded with against the com- 
pany or any contributory of the company in respect of 
any debt of the company, except by leave of the Court, and subject to such terms as 
the Court may impose. 

PART IX. 


Winding up of Unregistered Companies. 


Meaning 

company.” 


of “unregistered 


Winding up of unregistered 
Companies. 


270. For the purposes of this Part, the expression “unregistered company” shall 
not include a railway company incorporated by Act of 
Parliament or by an Act of the Governor-General in Coun- 
cil, nor a company registered under the Indian Companies 

Act, 1866, or under any Act repealed thereby, or under the Indian Companies Act, 
1882, or under this Act, but, save as aforesaid, shall include any partnership, associa- 
tion or company consisting of more than seven members. 

271. (1) Subject to the provisions of this Part, any unregisterd company may be 
wound up under this Act, and all the provisions of this Act 
with respect to winding up shall apply to an unregistered 
company, with the following exceptions and additions. — 

(i) an unregistered company shall, for the purpose of determining the Court 
having jurisdiction in the matter of the winding up, be deemed to be registered in the 
province where principal place of business is situate or, if it has a principal place 
of business situate in more than one province, then in each province, where it has a 
principal place of business; and the principal place of business situate in that pro- 
vince in which proceedings are being instituted shall, for all th° purposes of the wind- 
ing up, be deemed to be the registered office of the company ; 

(ii) no unregistered company shall be wound up under this Act voluntarily or 
subject to supervision ; 

(iii) the circumstances in which an unregistered company may be wound up are 
as follows (that is to say) : — 

(a) if the company is dissolved, or has ceased to carry on business or is carry- 
ing on business only for the purpose of winding up its affairs ; 

C b ) if the company is unable to pay its debts ; 

(c) if the Court is of opinion that it is just and equitable that the company 
should be wound up ; 

(iv) an unregistered company shall, for the purposes of this Act, be deemed to 
be unable to pay its debts — 

( a ) if a creditor, by assignment or otherwise, to whom the company is indebt- 
ed in a sum exceeding five hundred rupees then due, has served on the company, by 
leaving at its principal place of business, or by delivering to the secretary, or some 
director, manager or principal officer of the company, or by otherwise serving in such 
manner as the Court may approve or direct, a demand under his hand requiring the 
company to pay the sum so due, and the company has for three weeks after the service 
of the demand neglected to pay the sum, or to secure or compound for it to the satis- 
faction of the creditor ; 


8 ee, 269, (1882) 8 , 242. — The dismissal of a dation is no bar to the maintenance of the claim 
Stiit against a registered company after liqui- before the Official Liquidator. 24 I. C. 99 . 
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(b) if any suit or other legal proceeding has been instituted against any 

her for any debt or demand due or claimed to be due, from the company or from hitti* 
in his character of member, and notice in writing of the institution of the suit or other 
legal proceeding having been served on the company by leaving the same at its prin- 
cipal place of business or by delivering it to the secretary, or some director, manager 
or principal officer of the company or by otherwise serving the same in such manner 
as the Court may approve or direct, the company has not within ten days after service 
of the notice paid, secured or compounded for the debt or demand, or procured the 
suit or other legal proceeding to be stayed, or indemnified the defendant to his reason- 
able satisfaction against the suit or other legal proceeding, and against all costs, 
damages and expenses to be incurred by him by reason of the same ; 

(c) if execution or other process issued on a decree or order obtained in any 
Court in favour of a creditor against the company, or any member thereof as such, or 
any person authorized to be sued as nominal defendant on behalf of the company, is 
returned unsatisfied ; and 

(d) if it is otherwise proved to the satisfaction of the Court that the com- 
pany is unable to pay its debts. 

( 2 ) Nothing in this Part shall affect the operation of any enactment which 
provides for any partnership, association or company being wound up, or being wound 
up as a company or as an unregistered company, under any enactment repealed by 
this Act, except that references in any such first-mentioned enactment to any such 
repealed enactment shall be read as references to the corresponding provision (if any) 
of this Act. 


272. ( 1 ) In the event of an unregistered company being wound up, every person 

... shall be deemed to be a contributory who is liable fo pay 

of unrSst^eTcompa^es 8 " P or contribute to the payment of any debt or liability of the 

company, or to pay or contribute to the payment of any 
sum for the adjustment of the rights of the members among themselves, or to pay or 
contribute to the payment of the costs and expenses of winding up the company, and 
every contributory shall be liable to contribute to the assets of the company all sums 
due from him in respect of any such liability as aforesaid. 

( 2 ) In the event of any contributory dying or being adjudged insolvent, the 
provisions of this Act with respect to the legal representatives and heirs of deceased 
contributories, and to the assignees of insolvent contributories shall apply. 

273. The provisions of this Act with respect to staying and restraining suits and 

legal proceedings against a company at any time after the 
Power to stay or restrain pro- presentation of a petition for winding up and before the 
cee mgs * making of a winding up order shall, in the case of an 

unregistered company, where the application to stay or restrain is by a creditor, extend 
to suits and legal proceedings against any contributory of the company. 

274. Where an order has been made for winding up an unregistered company, 

no suit or other legal proceedings shall be proceeded with 
Suits stayed on winding up Qr commen ced against and contributory of the company in 
order * respect of any debt of the company, except by leave of 

the Court, and subject to such terms as the Court may impose. 

275. If an unregistered company has no power to sue and be sued in a comqw>n 
name, or if for any reason it appears expedient, the QqMft 
may by the winding up order, or by any subsequent order, 
direct that all or any part of the property, mavea&l* qr 

immoveable, including all interests and rights in, to and out of property, moveable 
immoveable, and including obligations and actionable claims as may belong t# the 
company or to trustees on its behalf, is to vest in the official liquidator by official 
name, and thereupon the property or the part thereof specified in the erd$* shall vest 
accordingly ; and the official liquidator may, after giving such indemnity (if any) as the 
Court may direct, bring or defend in his official name any suit or other legal proceeding 
89 


Directions as to property in 
certain cases. 
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relating to that property, or necessary to be brought or defended for the purposes of 
effectually winding up the company and recovering its property. 

276. The provisions of this Part with respect to unregistered companies shall 

be in addition to, and not in restriction of, any provisions 
laUve V,Si ° nS ° f th * S CUmu hereinbefore in this Act contained with respect to winding 

up companies by the Court, and the Court or official liqui- 
dator may exercise any powers or do any act in the case of unregistered companies 
which might be exercised or done by it or him in winding up companies formed and 
registered under this Act ; but an unregistered company shall not, except in the event 
of its being wound up be deemed to be a company under this Act, and then only to 
the extent provided by this Part. 

PART X. 

Companies established outside British India. 

277. ( i) Every company incorporated outside British India which at the com- 

mencement of this Act has a place of business in British 
Requirements as to com j nc jj ai an d every such company which after the commence- 

British India. 1,8 * ° UtSl & ment thi s Act establishes such a place of business with- 
in British India shall, within six months from the com- 
mencement of this Act or within one month from the establishment of such place of 
business, as the case may be, file with the registrar in the province in which such place 
of business is situated, — 

(a) a certified copy of the chart r, statutes or memorandum and articles of 
the company, or other instrument constituting or defining the constitution of the 
company, and, if the instrument is not written in the English language, a certified 
translation thereof ; 

( b ) the full address of the registered or principal office of the company ; 

(c) a list of the directors and managers (if any) of the company ; 

(d) the names and addresses of some one or more persons resident in 
British India authorized to accept on behalf of the company service of process and any 
notices required to be served on the company ; 

and, in the event of any alteration being made in any such instrument or in such 
address or in the directors or managers or in the names or addresses of any such 
persons as aforesaid, the company shall, within the prescribed time, file with the 
registrar a notice of the alteration. 

(2) Any process or notice required to be served on the company shall be 
sufficiently served, if addressed to any person whose name has been so filed as 
aforesaid and left at or sent by post to the address which has been so filed. 

(3) Every company to which this section applies shall in every year file with 
the registrar of the province in which the company has its principal place of business — 

(i) in a case where by the law, for the time being in force, of the country in 
which the company is incorporated such company is required to file with the public 
authority an annual balance sheet, — a copy of that balance sheet ; or 

(ii) in a case where no such provision is made by the law, for the time being 
in force, of the country in which the company is incorporated, — such a statement in 
the form of a balance-sheet as such company would if it were a Company formed and 
registered under this Act, be required to file in accordance with the provisions of this 
Act : 

Provided that the Governor-General in Council may, by notification 1 in the 
Gazette of India subject to such restrictions and conditions, if any, as he may therein 
prescribe, exempt any such company or any class of such companies frpra this re- 
quirement* 

(4) Every company to which this section applies and which uses the word 
"Limited” as part of its name, shall — 


. 1st* 9f7 (8) (Frov .).— 1 For notification ex* ments of sub-section ( 3 ), see Gazette of India, 
$mpting certain companies from the require* 1914 , Pt. I, p, 258 . 
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(a) in every prospectus inviting subscriptions for its share or debentures in 
British India state the country in which the company is incorporated ; and 

( b ) conspicuously exhibit on every place where it carries on business in British 
India the name of the company and the country in which the company is incorporated 
in letters easily legible in English characters and also, if any place where it carries on 
business is beyond the local limits of the ordinary original civil jurisdiction of a High 
Court, in the characters of one of the vernacular languages used in that place ; and 

(c) have the name of the company and of the country in which the company 
is incorporated mentioned in legible English characters in all bill heads and letter 
paper, and in all notices, advertisements and other official publications of the company. 

(5) If any company to which this section applies fails to comply with any of the 
requirements of this section, the company, and every officer or agent of the company, 
shall be liable to a fine not exceeding five hundred rupees or, in the case of a conti* 
nuing offence, fifty rupees for every day during which the default continues. 

(6) For the purposes of this section — 

(а) the expression “ certified ” means cretified in the prescribed manner to be 
a true copy or a correct translation ; 

(б) the expression “ place of business ” includes a share transfer or share 
registration office ; 

(c) the expression “ director” includes any person occupying the position of 
director, by whatever name called ; and 

( d ) the expression “ prospectus 9> means any prospectus, notice, circular, 
advertisement or other invitation, offering to the public for subscription or purchase 
any shares or debentures of the company. 

(7) There shall be paid to the registrar for registering any document required 
by this section to be filed with him a fee of five rupees or such smaller fee as may be 
prescribed. 

PART XI. 


Legal 


Cognizance of offences. 


Supplemental. 

proceedings , offences , etc . 

278. (1) No Court inferior to that of a Presidency 

Magistrate or a Magistrate of the first class shall try any 

offence against this Act. 

(2) If any offence which by this Act is declared to be punishable by fine only 
is committed by any person within the local limits of the ordinary original civil juris- 
diction of the High Courts of Judicature at Fort William, Madras and Bombay, 
such offence shall be punishable upon summary conviction by any Presidency Magis- 
trate of the place at which such Court is held. 

(3) Notwithstanding anything in the Code of Criminal Procedure, 1898, every 
offence against this Act shall, for the purposes of the said Code, be deemed to be 
non-cognizable. 

279. The Court imposing any fine under this Act may direct that the whole or 

any part thereof be applied in or towards payment of the 
Applications of fines. costs of the proceedings, or in or towards the rewarding 

of the person on whose information the fine is recovered. 

280. Where a limited company is plaintiff or petitioner in any suit or other legal 

proceeding, any Court having jurisdiction in the matter 
Power to require limited ma y f if it appears that there is reason to believe that the 

company will be unable to pay the costs of the defendant 
if successful in his defence, require sufficient security to 
be given for those costs, and may stay all proceedings until the security is given. 

281. If in any proceeding before any Court against a director of a company for 

negligence or breach of trust it appears to such Court that 
power of Court to grant director is or may be liable in respect of the negli* 
re e in cer a n c gence or breach of trust, but has acted honestly and rea- 

sonably, and ought fairly to be excused for the negligence or breach of trust , that 


to 

company to 
costs. 


give security for 
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Court may relieve him, either wholly or partly, from his liability on such terms as the 
Court may think proper. 

282. Whoever in any return, report, certificate, balance-sheet or other document, 
required by or for the purposes of any of the provisions 
■ Penalty for false statement. ^ c t wilfully makes a statement false, in any mate- 

rial particular, knowing it to be false, shall be punishable with imprisonment of 
either description for a term which may extend to three years, and shall also be 
liable to fine. 


283. If any person or persons trade or carry on business under any name or 

title of which M Limited ** is the last word, that person, or 

lTE roper USQ of those persons shall, unless duly incorporated with limited 
wqc 4 mit , liability, be liable to a fine not exceeding fifty rupees 

for every day upon which that name or title has been used. 

284 The provisions of this Act with respect to winding up shall not apply to 
any company of which the winding up has commenced 
Saving of pending proceed- before the commencement of this Act, but every such 

mgs for win mg up. company shall be wound up in the same manner and with 

the same incidents as if *his Act had not been passed, and, for the purpose of the 
winding up, the Indian Companies Act, 1882, shall be deemed to remain in full force. 

285. Every instrument of transfer of other document made before the commence- 
ment of this Act in pursuance of any enactment hereby 
avmgo ocament. repealed, shall be of the same force as if this Act had not 

been passed, and for the purposes of that instrument or document the repealed enact* 
ntept shall be deemed to remain in full force. 

. . ^ 286. (1) The offices existing at the commencement 

Former registration o ces, Q f Act f or registration of joint-stock companies shall 

be contiaued as if they had been established under this 
Act. 


registers and registrars, con- 
tinued 


(2) Registers of companies kept in any such existing offices shall repectively be 
deemed part of the registers of companies to be kept under this Act. 

(3) The existing registrars, assistant registrars and officers in those offices shall, 
during the pleasure of the Local Government, hold the offices and receive the salaries 
hitherto held and received by them, but subject to any regulations of the Local 
Government with regard to the execution of their duties. 


* Savings for Indian Life 
Assurance Companies Ajct, 
1912, and Provident Insurance 
Societies Act, 19 U, 


Construction of “ registrar 
of jpinHjtock companies ” in 
Act XXI of i860. 


287. Nothing in this Act shall affect the provisions 
of the Indian Life Assurance Companies Act, 1912, or of 
the Provident Insurance Societies Act, 1912. 

288. In sections 1 and 18 of Act No. XXI of i860 
(for the registration of Literary Scientific and Charitable 
Societies), the words “ registrar of jomt*stock companies ” 
shall be construed to mean the registrar under this Act. 


Sec. 282 — False Balance Sheet — Pad or doubt- 
ful d$bts not shown under the head of book 
debt — Secret reserve fund not entered under 
liabilities Is offence. 29 Bom. L.K. 722. 

tec. 284.— SCOPI AND EFFECT OF SECTION, 
4SL€,6i4*. Winding up under former Act— - 
Application for leave of court tpr suit against 
company — Procedure. 18 A.L.J. 296 = 581.0. 
607 ; S*e also 20 P.R. 1913® 29 LC. 272; 28 LC. 
70^40 PJL.R. *915. Winding up commenced 
hafare nov Actcamo into forces Procedure is 
that Wlej the old Act. 68 LC. 792 ** i 9 2 3 hah. 
9$, Set also 97 I.C. 295 L - W. 35. When 
pYo^eedfngs in winding up were commenced' 
/t&/ VIS' of 1913' came into force. 8. 284 
lays down that for all purposes connected with 
the winding up, the old Act should ho re- 


garded a$ in force. 68 I.C. 7 92 = 192A Lah. 08. 
An appeal against the order of District Judge 
must be filed and notice served in such a case 
within 3 weeks of the order as laid down in 
S. 169 pf the, pld Act. 68 I. C. 792 = 1923 Lah. 
98. The plain and rational meaning of S, 284 is 
that the new Act operates on proceedings arising 
out of the windings up which commenced after its 
enforcement (/. e. y April 1, 1914) and that no 
pait of the Act applies to Rending, liquidations. 
2Q p. R. 1915 = 39 I. C. 272 See also 28 I. C. 90 
=5*40 P. L. R. 1915. Appeal— Notice not s«v«d 
in three weeks — Second appeal Procedure— QW 
Law. 28 I. C. 90 = 40 P. L. R. 1915. See also 
cases on the point uudor S, 393, Set 

39 Bom. 383. 
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Act not to apply to Banks 
of Bengal, Madras or Bombay. 

Repeal of Acts and Savings, 
the fourth column thereof 


289. Save as provided in sections 188 and 189, 
nothing in this Act shall be deemed to apply to the Bank 
of Bengal, the Bank of Madras and the Bank of Bombay. 

290 . (1) The enactments mentioned in the Fourth 
Schedule ate hereby repealed to the extent specified in 


Provided that the repeal shall not affect — 

(a) the incorporation of any company registeied under any enactment hereby 


repealed : nor 

(6) Table Bin the Schedule annexed to Act No. XIX of 1857, or any part 
thereof, so far as the same applies to any company existing at the commencement f 


this Act ; nor 

(c) Table A in the First Schedule annexed to the Indian Companies Act, 
1882, or any part thereof so far as the same applies to any company existing at the 
commencement of this Act. 

(2) All fees directed, resolutions passed and other things duly done under any 
enactment hereby repealed, shall be deemed to have been directed, passed or done 


under this Act. 

(3) The mention of particular matters in this section or in any other section of 
this Act shall not prejudice the general application of section 6 of the General Clauses 
Act, 1897, with regard to the effect of repeals. 


SCHEDULES. 

THE FIRST SCHEDULE. 

( See sections 2, j 7, 18, 79, 2 66.) 

TABLE A. 

Regulations k)r Management ok a company, limited by shares. 

Preliminary . 

1 In these regulations, unless the context otherwise requires, expressions defined in the 
Indian Companies Act, 1913, or any statutory modification thereof in force at the date at which these 
regulations become binding on the company, shall have the meaning so defined ; and words importing 
the singular shall include the plural, and vice versa, and words importing the masculine gender shall 
include females, and words importing persons shall include bodies corporate. 

Business. 

2. The directois shall have regard to the restrictions on the commencement of business 
imposed by section 103 of the Indian Companies Act, 1913, if, and so far, as those restrictions Are 
binding upon the company. 

Shares . 

3. Subject to the provisions, if any, in that behalf of the memorandum of association of the 
company, and without prejudice to any special rights previously conferred on the holders of existing 
shares in the company, any share in the company may be issued with such preferred, deferred or 
other special rights, or such restrictions, whether in regard to dividend, voting, re uni of share 
capital, or otherwise, as the company may from time to time by special resolution determine. 

4. If at any time the share capital is divided into different classes of shares the rights attach- 
ed to any class (unless otherwise provided by the terms of issue of the shares of that class) m^y be 
varied with the consent in writing of the holders of three-fourths of the issued shares of that class, 
or with the sanction of an extraordinary resolution passed at a separate general meeting of the holders 
of the shares of the class. To every such separate general meeting the provisions of these regulations 
relating to general meetings shall mutatis mutandis apply, but so that the necessary quorum shall be 
two persons at least holding or representing by proxy one third of the issued shares of the class. 

e. No share shall be offered to the public for subscription except upon the terms tfiat the 
amount payable on application shall be at least five per cent, of the nominal amount of the$hare ; 
and the directors shall, as regards any allotment of shares, duly comply with such of the provisions of 
sections 101 and 104 of the Indian Companies Act, 1913. as may be applicable thereto. 

6. Every person whose name is entered as a member in the register of members shall, without 
payment, be entitled to a certificate under the common seal of the company specifying the share or 
shares held by him and the amount paid up thereon : Provided that, in respect of a share or shares 
held jointly by seveial persons the company shall not be bound to issue more than one certificate, 
and delivery of a certificate for a share to one of several joint holders shall be sufficient delivery to all. 

7. If a share certificate Is defaced, lost or destroyed, it may be renewed on paymeht of such 
fee, if any, not exceeding eight annas, and on such terms, if any, as to evidence ana indemnity a,s tpe 
directors think fit. 
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8. No part of the funds of the company shall be employed in the purchase of, or in loans 
J upon the security of, the company’s shares. 

Lien, 

9. The company shall have a lien on every share (not being a fully-paid share) for all moneys 
(whether presently payable or not) called or payable at a fixed time in respect of that share, and the 
company shall also have a lien on all shares (other than fully-paid shares) standing registered in the 
name of a single person, for all moneys presently payable by him or his estate to the company ; but 
the directors may at any time declare any share to be wholly or in part exempt from the provisions of 
this clause. The company’s lien, if any, on a share shall extend to all dividends payable thereon. 

10. The company may sell, in such manner as the director thinks fit, any share on which the 
company has lien, but no sale shall be made unless some sum in respect of which the lien exists is 
presently payable, nor until the expiration of fourteen days after a notice in writing, stating and 
demanding payment of such part of amount in respect of which the lien exists as is presently payable 
has been given to the registered holder for the time being of the share, or the person entitled by 
reason of his death or insolvency to the share. 

11. . The proceeds of the sale shall be applied in payment of such part of the amount in res- 
pect of which the lien exists as is presently payable, and the residue shall (subject to a like lien for 
sums not presently payable as existed upon the shares prior to the sale) be paid to the person entitled 
to the shares, at the date of the sale. The purchaser shall be registered as the holder of the shares, 
and he shall not be bound to see to the application of the purchase-money, nor shall his title to the 
shares be affected by any irregularity or invalidity in the proceedings in reference to the sale. 

Calls on shares. 

12. The directors may, from time to time make calls upon the members in respect of any 
moneys unpaid on their shares, provided that no call shall exceed one-fourth of the nominal amount 
of the share, or be payable at less than one month from the last call ; and each member shall (sub- 
ject to receiving at least fourteen days’ notice specifying the time or times of payments) pay to the 
company at the time or the times so specified the amount called on his shares. 

13. The joint-holders of a share shall be jointly and severally liable to pay all calls in respect 
thereof. 

14. If a sum called in respect of a share is not paid before or on the day appointed for pay- 
ment thereof, the person from whom the sum is due shall pay interest upon the sum at the rate of 
five per cent, per annum from the day appointed for the payment thereof to the time of the actual 
payment, but the directors shall be at liberty to waive payment of that interest wholly or in part. 

15. The provisions of these regulations as to payment of interest shall apply in the case of 
non-payment of any sum w'hich, by the terms of issue of a share, becomes payable at a fixed time, 
whether on account of the amount of the share, or by way of premium, as if the same had become 
payable by virtue of a call duly made and notified, 

16. The directors may make arrangements on the issue of shares for a difference between 
the holders in the amount of calls to be paid and in the times of payment. 

17. The directors may, if they think fit, receive from any member willing to advance the 
same, all or any part of the moneys uncalled and unpaid upon any shares held by him ; and upon all 
or any of the moneys so advanced may until the same would, but for >uch advance, become present- 
ly payable, pay interest at such rate (not exceeding, without the sanction of the company in general 
meeting, six per cent.) as may be agreed upon between the member paying the sum in advance and 
the directors. 

Transfer and tram mission of shares. 

18. The instrument of transfer of any share in the company shall be executed both by the 
transferor and transferee, and the transferor shall be deemed to remain holder of the share until the 
name of the transferee is entered in the register of members in respect thereof. 

19. Sharesin the company shall be transferred in the following form, or in any usual or 
common form which directors shall approve. 

I, A B of , in consideration of the sum of rupees 

paid to me by C D of (hereinafter called “ the said transferee ”), do hereby transfer to 

the said transferee the share [or shades] numbered 

in the undertaking called the Company, Limited, to hold unto the said transferee, 

his executors, administrators and assigns, subject to the several conditions on which I held the same 
at the time of the execution thereof, and I, the said transferee, do hereby agree to take the said 
share [or shares] subject to the conditions aforesaid. As witness our hands the day of 
Witness to the signatures of, etc. 

20. The director may decline to register any transfer of shares, not being fully paid shares, 
to a person of whom they do not approve, and may also decline to register any transfer of shares on 
which the company has a lien. The directors may also suspend the registration of transfers during 
the fourteen days immediately preceding the ordinary general meeting in each year. The directors 
may decline to recognize any instrument of transfer unless — 

, (* ) a fee not exceeding two rupees is paid to company in respect thereof ; and 

W the instrument of transfer is accompanied by the certificate of the shares to which it re- 
lates, and such other evidence as the directors may reasonably require to show the right of the trans- 
feror to make the transfer. 

The executors or administrators of a deceased sole holder of a share shall be the only 
pctpo&f recognized by the company as having any title to the share. In the cafe of a share registered 
In fhtOAlfces of two or more holders, the survivors or survivor, or the executors or administrators of 
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the deceased survivor, shall be the only persons recognized by the company as having any title to the 
share. 

2a. Any person becoming entitled to a share in consequence of the death or insolvency of a 
member shall, upon such evidence being produced as may from time to time be required by the 
directors, have the right, either to be registered as a member in respect of the share or, instead of 
being registered himself, to make such transfer of the share as the deceased or insolvent person 
could have made ; but the directors shall, in either case, have the same right to decline or suspend 
registration as they would have had in the case of a transfer of the share by the deceased or insolvent 
person before the death or insolvency. 

23. A person becoming entitled to a share by reason of the death or insolvency of the holder 
shall be entitled to the same dividends and other advantages to which he would be entitled if he 
were the registered holder of the share, except that he shall not, before being registered as a member 
in respect of the share, be entitled in respect of it to exercise any right conferred by membership in 
relation to meetings of the company. 

Forfeiture of shares. 

24. If a member fails to pay any call or instalment of a call on the day appointed for pay- 
ment thereof, the directors may, at any time thereafter during such time as any part of such call or 
instalment remains unpaid, serve a notice on him requiring payment of so much of the call or instal- 
ment as is unpaid, together with any interest which may have accrued. 

25. The notice shall name a further day (not earlier than the expiration of fourteen days 
from the date of the notice) on or before which the payment required by the notice is to be made 
and shall state that, in the event of non-payment at or before the time appointed, the shares in respect 
of which the call was made will be liable to be forfeited. 

26. If the requirements of any such notice as aforesaid are not complied with, any share in 
respect of which the notice has been given may at any time thereafter, before the payment required 
by the notice has been made, be forfeited by a resolution of the directors to that effect. 

27. A forfeited share may be sold or otheiwise disposed of on such terms and in such 
manner as the directors think fit, and at any time before a sale or disposition the forfeiture may be 
cancelled on such terms as the directors think fit. 

28. A person whose shares have been forfeited shall cease to be a member in respect of the 
forfeited shares, but shall, notwithstanding, remain liable to pay to the company all moneys which, 
at the date of forfeiture, were presently payable by him to the company in respect of the shares, but 
his liability shall cease if and when the company received payment in full of the nominal amount of 
the shares. 

29. A duly verified declaration in writing that the declarant is a director of the company, 
and that a share in the company has been duly forfeited on a date stated in the declaration, shall be 
conclusive evidence of the facts therein stated as against all persons claiming to be entitled to the 
share, and that declaration, and the receipt of the company for the consideration, if any given for 
the share on the sale or disposition thereof, shall constitute a good title to the share, and the person 
to whom the share is sold or disposed of shall be registered as the holder of the share and shall not 
be bound to see to the application of the purchase-money (if any), nor shall his title to the share be 
affected by any irregularity or invalidity in the proceedings in reference to the forfeiture, sale or 
disposal of the share. 

30. The provisions of these regulatione as to forfeiture shall apply in the case of non-pay- 
ment of any sum which, by the terms of issue of a share, becomes payable at a fixed time, whether 
on account of the amount of the share, or by way of premium, as if the same had been payable by 
virtue of a call duly made and notified. 

Conversion of shares into stock. 

31. The directors may, with the sanction of the company previously given in general meet- 
ing, conveit any paid-up shares into stock, and may with the like sanction re-convert any stock into 
paid-up shares of any denomination. 

32. The holders of stock may transfer the same, or any part thereof in the same manner, and 
subject to the same regulations, as, and subject to which the shares from which the stock arose 
might previously to conversion have been transferred, or as near thereto as circumstances admit • 
but the directors may from time to time fix the minimum amount of stock transferable, and restrict 
or forbid the transfer of fractions of that minimum, but the minimum shall not exceed the nominal 
amount of the shares fiom which the stock arose. 

33. The holders of stock shall, according to the amount of the stock held by them have the 
same rights, privileges and advantages as regards dividends, voting at meetings of the company, and 
other matters, as if they held the shares from which the stock arose, but no such privilege or advan- 
tage (except participation in the dividends and profits of the company) shall be conferred by any 
such aliquot part of stock as would not, if existing in shares, have conferred that privileges or 
advantage. 

34. Such of the regulations of the company (other than those relating to share- warrants), as 
are applicable to paid-up shares shall apply to stock, and the words “ share ” and “ shareholder ” 
therein shall include “ stock ” and “ stockholder.’* 

Share-warrants . 

35. The Company may issue share-warrants, and accordingly the directors may in their 
discretion, with respect to any share which is fully paid up, on application in writing signed by the 
person registered as holder Q f the share* and authenticated by such evidence (if any) as the directors 



THE CIVIL COURT MANUAL, 


71a 


ISA. I 


may from time to time require as to the identity of the person signing the request, and on receiving 
the certificate (if any) of the share, and the amount of the stamp duty on the warrant and such fee 
a* the directors may from time to time require, issue under the company's seal a warrant, duly stamp- 
ed, stating that the bearer of the warrant is entitled to the shares therein specified, and may provide 
by coupons or otherwise for the payment of dividends, or other moneys on the shares included in the 
warrant. 

36. A share-warrant shall entitle the bearer to the shares included in it and the share shall 
be transferred by the delivery of the share-warrant, and the provisions of the regulations of the 
company with respect to transfer and transmission of shares shall not apply thereto. 

37. The bearer of a share-warrant shall, on surrender of the warrant to the company for 
cancellation, and on payment of such sum as the directors may from time to time prescribe, be enti- 
tled to have his name entered as a member in the register of members in respect of the shares includ- 
ed in the warrant. 

38. The bearer of a share warrant may at any time deposit the warrant at the office of the 
company, and so long as the warrant remains so deposited, the depositor shall have the same right of 
signing a requisition for calling a meeting of the company, and of attending and voting and exercising 
the Other privileges of a member at any meeting held after the expiration of two clear days from the 
time of deposit, as if his name were inserted in the register of members as the holder of the shares 
included in the deposited warrant. Not more than one person shall be recognized as depositor of the 
share-warrant. The company shall, on two days’ written notice, return the deposited share-warrant 
to the depositor. 

39. Subject as herein otherwise expressly provided, no person shall, as bearer of a share- 
warrant, sign a requisition for calling a meeting of the company or attend, or vote or exercise any 
other privilege of a member at a meeting of the company, or be entitled to receive any notices from 
the company ; bat the bearer of a share- warrant shall be entitled in all other respects to the same 
privileges and advantages as if he were named in the register of members as the holder of the shares 
included in the warrant, and he shall be a member of the company. 

40. The directors may from time to time make rules as to the terms on which (if they shall 
think fit) a new share warrant or coupon may be issued by way of renewal in case of defacement, 
loss or destruction. 

Alteration of Capital. 

41. The directors may, with the sanction of an extraordinary resolution of the company in- 
crease the share capital by such sum, to be divided into shares of such amount, as the resolution 
shall prescribe. 

42. Subject to any direction to the contrary that may be given by the resolution sanctioning 
the increase of share capital, all new shares shall, before issue be offered to such persons as at the 
date of the offer are entitled to receive notices from the company of general meetings in proportion, 
as nearly as the circumstances admit, to the amount of the existing shares to which they are entitled. 
The offer shall be made by notice specifying the number of shares offered, and limiting a time within 
which the offer, if not accepted, will be deemed to be declined, and after the expiration of that time, 
or on the receipt of an intimation from the person to whom the offer is made that he declines to 
accept the shares offered, the directors may dispose of the same in such manner as they think most 
beneficial to the company. The directors may likewise so dispose of any new shares which by 
reason of the ratio which the new* shares bear to shares held by persons entitled to an offer of new 
shares, cannot, in the opinion of the directors, be conveniently offered under th s article. 

43. The new shares shall be subject to the same provisions with reference to the payment of 
calls, lien, transfer, transmission, forfeiture and otherwise as the shares in the original share capital. 

44. The company may, by special resolution, — 

(<z) consolidate and divide its share capital into shares of larger amount than its existing 

shares ; 

(A) by sub-division of its existing shares or any of them, divide the whole or any part of its 
share capital into shares of smaller amount than is fixed by the memorandum of association, subject, 
nevertheless, to the provisions of paragraph ( d ) of sub-section (1) of section 50 of the Indian Com- 
panies Act, 1913 ; 

(*■) cancel any shares which, at the date of the passing of the resolution have not been taken 
or agreed to be taken by any person ; 

( d ) reduce its share capital in any manner and with, and subject to, any incident authorized, 
and consent required by law. 

General Meetings. 

45. The statutory general meeting of the Company shall be held within the period required by 
section 77 of the Indian Companies Act, 1913. 

46. A general meeting shall be held once in every year at such time (not being more than 
fifteen months after the holding of the last preceding general meeting) and place as may be prescri- 
bed by the company in general meeting, or, in default, at such time in the month following that in 
which the anniversary of the company’s incorporation occurs, and at such place as the directors 
shall appoint. In default of a general meeting being so held, a general meeting shall be held in the 
month next following, and may be called by any two members in the same manner as nearly as possi- 
ble as that in which meetings are to be called by the directors. 

47. The above mentioned general meetings shall be called ordinary meetings ; all other 
general meetings shall be called extraordinary. 

48* The Erectors may, whenever they think fit, call an extraordinary general meeting, and 
extrftbrdrdary general meetings shall also be called on such requisition, or in default, may be called 



7» 3 


’S<k I.] THE INDIA 8 COMPANIES ACT (VII OF 1913). 

by such requisitionists, as provided by section 78 of the Indian Companies Act, 1913. If at any time 
there are not within British India sufficient directors capable of acting to form a quorum, any director 
or any two members of the company may call an extraordinary general meeting in the same manner 
as nearly as possible as that in which meetings may be called by the directors. 

Proceedings at General Meeting . 

49. Fourteen days’ notice at the least (exclusive of the day on which the notice is served or 
deemed to be served, but inclusive of the day for which notice is given) specifying the place, the day 
and the hour of meeting and, in case of special business, the general nature of that business, shall 
be given in manner hereinafter mentioned, or in such other manner, if any, as may be prescribed by 
the company in general meeting, to such persons as are, under the regulations of the company, entit- 
led to receive such notices from the company ; but the non-receipt of the notice by any member shall 
not invalidate the proceedings at any general meeting, 

30. All business shall be deemed special that is transacted at an extraordinary meeting, and 
all that is transacted at an ordinary^meetmg with the exception of sanctioning a dividend, the consi- 
deration of the accounts, balance-sheets and the ordinary report of the directors, and auditors, the 
election of directors and other officers in the place of those retiring by rotation, and the fixing of the 
remuneration of the auditors. 

51. No business shall be transacted at any general meeting unless a quorum of members is 
present at the time when the meeting proceeds to business; save as herein otherwise provided, three 
members personally present shall be a quorum. 

52. If within half an hour from the time appointed for the meeting a quorum is not present, 
the meeting if called upon the requisition of members, shall be dissolved ; in any other case, it shall 
stand adjourned to the same day in the next week at the same time and place, and, if at the adjourn- 
ed meeting a quorum is not present within half an hour from the time appointed for the meeting, the 
members present shall be a quorum. 

53. The chairman, if any, of the board of directors shall predde as chairman at every general 
meeting of the company. 

54. If there is no such chairman or if at any meeting he is not present within fifteen minutes 
after the time appointed for holding the meeting, or is unwilling to act as chairman, the members 
present shall choose some one of their number to be chairman. 

55. The chairman may, with the consent of any meeting at which a quotum is present (and 
shall if so directed by the meeting), adjourn the meeting from time to time and from place to place, 
but no business shall be transacted at any adjourned meeting other that the business left unfinished 
at the meeting from which the adjournment took place When a meeting is adjourned for ten days 
or more, notice of the adjourned meeting shall be given as in the case of an original meeting. Save 
as aforesaid, it shall not be necessary to give any notice of an adjournment or of the business to be 
transacted at an adjourned meeting. 

56. At any general meeting a resolution put to the vote of the meeting shall be decided on a 
show of hands, unless a poll is (before or on the declaration of the result of the show of hands) 
demanded by at least three members, and unless a poll is so demanded, a declaration by the chairman 
that a resolution has, on a show of hands been carried, or carried unanimously, or by a particular 
majority or lost, and an entry to that effect in the book of the proceedings of the company shall be 
conclusive evidence of the fact, without proof of the number of proportion of the votes recorded in 
favour of, or against, that resolution. 

57. If a poll is duly demanded, it shall be taken in such manner as the chairman directs, and 
the result of the poll shall be deemed to be the resolution of the meeting at which the poll was 
demanded. 

58. In the case of an equality of votes, whether on a show of hands or on a poll, the chair- 
man of the meeting at which the show of hands takes place or at which the poll Is demanded, shall 
be entitled to a second or casting vote. 

59. A poll demanded on the election of a chairman or on a question of adjournment shall be 
taken forthwith, A poll demanded on any other question shall be taken at such time as the chair- 
man of the meeting directs. 

Votes of Members . 

60. On a show of hands every member present in person shall have one vote. On a poll 
every member shall have one vote for each share of which he is the holder 

61. In the case of joint-holders, the vote of the senior who tenders a vote, whether in person 
or by proxy, shall be accepted to the exclusion of the votes of the other joint-holders ; and for this 
purpose seniority shall be determined by the order in which the names stand in the register of mem- 
bers. 

62. A member of unsound mind, or in lespect of whom an order has been made by any Court 
having jurisdiction in lunacy, may vote, whether on a show of hands or on a poll, by his committee 
or other legal guardian and any such committee or guardian may, on a poll, vote by proxy. 

63. No member shall be entitled to vote at any general meeting unless all calls or other sums 
presently payable by him in respect of shares in the company have been paid. 

64. On a poll votes may be given eithei personally or by proxy : Provided that no company 
shall vote by proxy as long as a resolution of its director in accordance with the provisions of section 
80 of the Indian Companies Act, 1913, is in force. 

65. The instrument appointing a proxy'shall be in writing under the hand of the appointor or 
of his attorney duly authorized in writing, or, if the appointor is a corporation, either under the com- 
mon seal, or under the hand of an officer or attorney so authorized. No person shall act as a proxy 

90 
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unless either he is entitled on his own behalf to be present and vote at the meeting at which he acts 
as proxy, or he has been appointed to act at that meeting as proxy for a corporation. 

66 . The instrument appointing a proxy and the power-of* attorney or other authority (if any), 
under which it is signed or a notarially certified copy of that power or authority shall be deposited at 
the registered office of the company not less than seventy-two hours before the time for holding the 
meeting at which the person named in the instrument purposes to vote, and in default the instrument 
of proxy shall not be treated as valid. 

67. An instrument appointing a proxy may be in the following form or in any other form 
which the directors shall approve : — 

Company, Limited. 

“ I of in the district of , being a member of the 

Company, Limited, hereby appoint of 

as my proxy to vote for me and on my behalf at the [ordinary or extraordinary, as the 
case may be] general meeting of the company to be held on the day of and 

at any adjournment thereof.” 

Signed this day of 

Directors. 

68. The number of the directors and the names of the first directors shall be detei mined in 
writing by a majority of the subscribers of the memorandum of association. 

69. The remuneration of the directors shall from time to time be determined by the company 
in general meeting. 

70. The qualification of a director shall be the holding of at least one share in the company, 
and it shall be his duty to comply with the provisions of section 85 of the Indian Companies Act, 
I913- 

Powers and duties of Dt rectors, 

71. The business of the company shall be managed by the directors, who may pay all ex- 
penses incurred in getting up and registering the company, and may exercise all such powers of the 
company as are not, by the Indian Companies Act, 1913, or any statutory modification thereof for 
the time being in force, or by these articles, required to be exercised by the company in general 
meeting, subject nevertheless to any regulation of these articles, to the provisions of the said Act, and 
to such regulations being not inconsistent with the aforesaid regulations or provisions, as may be 
prescribed by the company in general meeting ; but no regulation made by the company in general 
meeting shall invalidate any prior act of the directors which would have been valid if that legulation 
had not been made. 

72. The directors may from time to time appoint one or more of their body to the otfice of 
managing director'or manager for such term and at such remuneiation (whether by way of salary, or 
commission, or participation in profits, or partly in one way and partly in another) as they may think 
fit, and a director so appointed shall not, while holding that office, be subject to letirement by rota- 
tion, or taken into account ir determining the rotation of retirement of directors, but his appointment 
shall be subject to determination ipso facto if he ceases from any cause to be a director, or if the 
company in general meeting resolve that his tenure of the office of managing director or manager be 
determined. 

73. The amount for the time being remaining undischarged of moneys borrowed or raised by 
the directors for the purposes of the company (otherwise than by the issue of share capital ) shall not 
at any time exceed the issued share capital of the company without the sanction of the company in 
general meeting. 

74. The directors shall duly comply with the provisions of the Indian Companies Act, 1913, 
or any statutory modification thereof for the time being in force, and in particular with the provisions 
in regard to the registration of the particulars of the mortgages and chaiges affecting the property of 
the company or created by it, and to keeping a register of the directors, and to sending to the registrar 
an annual list of members, and a summary of particulars relating thereto and not'ce of any consolida- 
tion or increase of share capital, or conversion of shares into stock, and copies of special resolutions 
and a copy of the register of directors and notifications of any changes therein. 

75. The director shall cause minutes to be made in books provided for the purpose — 

( a ) of all appointments of officers made by the directors ; 

(/*) of the names of the directors present at each meeting of the directors and of any com- 
mittee of the directors ; 

( c , of all resolutions and proceedings at all meetings of the company, and, of the directors 
and of committee of directors ; 

and every director present at any meeting of directors or committee of directors shall sign his name 
in a book to be kept for that purpose. 

The Seal. 

76. The seal of the company shall not be affixed to any instrument except by the authority of 
a resolution of the board of directors, and in the presence of at least two directors and of the secre- 
tary or such other person as the directors may appoint for the purpose; and those two directors and 
secretary or other person as aforesaid shall sign every instrument to which the seal of the company 
is so affixed in their presence. 

Disqualifications of Directors. 

77. The office of director fchall be vacated if the director— 

(a) ceases to be a director by virtue of section 85 of the Indian Companies Act, 1913, or 



Scfc. I.] THE INDIAN COMPANIES ACT (VII OF 1913). 715 

(i) holds or any partner of his, or the firm of which he is a member, holds any ottier 
office of profit under the company except that of managing director or manager ; or 
(O is adjudged insolvent ; or 

(d) is found lunatic or becomes of unsound mind ; or 

(e) is concerned or participates in the profits of any contract with the company ; or 
(/) is punished with imprisonment for a term exceeding six months : 

Provided, however, that no director shall vacate his office by reason of his being a member of 
any company which has entered into contracts with, or done any work for, the company of which he 
is director, but a director shall not vote in respect of any such contract or work, and if he does so 
vote, his vote shall not be counted. 

Rotation of Directors, 

78. At the first ordinary meeting of the company, the whole of the directors shall retire from 
office, ahd at the ordinary meeting in every subsequent year, one-third of the directors for the time 
being or, if their number is not three or a multiple of three, then the number nearest to one-third 
shall retire from office. 

79. The directors to retire in every year shall be those who have been longest in office since 
their last election but as between persons who became directors on the same day those to retire shall 
(unless they otherwise agree among themselves) be determined by lot. 

80. A retiring director shall be eligible for re-election. 

81. The company at the general meeting at which a director retires in manner aforesaid may 
fill up the vacated office by electing a person thereto. 

82. If at any meeting at which any election of directors ought to take place, the places of the 
vacating directors are not filled up, the meeting shall stand adjourned till the same day in next week 
at the same time and place, and, if at the adjourned meeting the places of the vacating directors are 
not filled up, the vacating directors or such of them as have not had their places filled up shall be 
deemed to have been re-elected at the adjourned meeting. 

83. The company may from time to time in general meeting inciease or reduce the number 
of directors, and may also determine in what rotation the increased or reduceJ number is to go out 
of office. 

84. Any casual vacancy occurring on the board of directois may be filled up by the directois, 
but the person so chosen shall be subject to retirement at the same time as if he had become a direct- 
or on the day on which the director in whose place he is appointed was last elected a director. 

85. The directors shall have power at any time, and from time to time, to appoint a person 
as an additional director who shall retire from office at the next following ordinary general meeting, 
but shall be eligible for election by the company at that meeting as an additional director. 

86. The company may by extraordinary resolution remove any director before the expiration 
of his period of office, and may by ordinary resolution appoint another person in his stead ; the per- 
son so appointed shall be subject to retirement at the same time as if he had become a director on 
the day on which the director in whose place he is appointed was last elected a director. 

Proceedings of Directors. 

87. The directors may meet together for the despatch of business, adjourn and otherwise re- 
gulate their meetings, as they think fit. Questions arising at any meeting shall be decided by a 
majority of votes. In case of an equality of votes, the chairman shall have a second or casting vote. 
A director may, and the secretary on the requisition of a director shall, at any time, summon a meet- 
ing of directors. 

88. The quorum necessary for the transaction of the business of the directors, may be fixed 
by the directors, and unless so fixed shall (when the number of directors exceeds three) be three. 

89. The continuing directors may act notwithstanding any vacancy in -their body, but if and 
so long as their number is reduced below the number fixed by or pursuant to the regulations of the 
company as the necessary quorum of directors, the continuing directors may act for the purpose of 
increasing the number of directors to that number, or of summoning a general meeting of the com- 
pany, but for no other purpose. 

90. The directors may elect a chairman of their meetings and determine the period for which 
he is to hold office ; but if no such chairman is elected, or if at any meeting the chairman is not 
present within five minutes after the time appointed for holding the same the directors present may 
choose one of their number to be chairman of the meeting. 

91. The directors may delegate any of their powers to committees consisting of such member 
or members of their body as they think fit ; any committee so [formed] 1 shall, in the exercise of the 
powers so delegated, conform to any regulations that may be imposed on them by the directors. 

92. A committee may electa chairman of their meetings ; if no such chairman is elected or 
if at any meeting the chairman is not present within five minutes after the time appointed for hold- 
ing the same, the members present may choose one of their number to be chairman of the meeting. 

93. A committee may meet and adjourn as tliey think proper. Questions arising at any 
meeting shall be determined by a majority of votes of the members present, and in case of an equa- 
lity of votes, the chairman shall have a second or casting vote. 

94. All acts done by any meeting of the directors or of a committee of directors, or by any 
person acting as a director, shall, notwithstanding that it be afterwards discovered that there was 
some defect in the appointment of any such directors or persons acting as aforesaid* or that they or 


1 In para 91. the word “ formed” was substituted for “ found” by the Repealing and Amend- 
ing Act X of 19x4 Sch. I, 
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any of them were disqualified, be as valid as if every such person had been duly appointed and was 
qualified to be a director. 

Dividends and Reserve. 

95. The company in general meeting may declare dividends, but no dividends shall exceed 
the amount recommended by the directors. 

96. The directors may from time to time pay to the members such interim dividends as 
appear to the directors to be justified by the profits of the company. 

97. No dividends shall be paid otherwise than out of profits. 

98. Subject to the rights of persons (if any) entitled to shares with special rights as to divi- 
dends, all dividends shall be declared and paid according to the amounts paid on the shares, but if 
and so long as nothing is paid up on any of the shares in the company, dividends may be declared and 
paid according to the amounts of the shares. No amount paid on a share in advance of calls shall 
while carrying interest, be treated for the purposes of this article as paid on the share. 

99. The directois may, before recommending any dividend, set aside out of the profits of 
the company such sums as they think proper as a reserve or reserves which shall, at the discretion 
of the ditectors, be applicable for meeting contingencies* or for equalising dividends, or for any 
other purpose to which the profits of the company may be properly applied, and pending such appli- 
cations may, at the like discretion, eitner be employed in the business of the company or be invested 
in such investments (other than shares of the company) as the directors may from time to time 
think fit. 

100. If several persons are registered as joint-holders of share any one of them may give 
effectual receipts for any dividend payable on the share. 

101. Notice of any dividend tha" may have been declared shall be given in manner herein- 
after mentioned to the persons entitled to share therein. 

102. No dividend shall bear interest against the company. 

Accounts . 

103. The directors shall cause true accounts to be kept — 

{a) of the sums of money received and expended by the company, and the matter in respect 
of which such receipt and expenditure takes place ; and 
( b ) of the assets and liabilities of the company. 

104. The borics of account shall be kep 1 at the icgisteicd office of the company, or at such 
other place or places as the directors think fit, and shall alwajs be open to the inspection of the 
directors. 

105. The director shall frorp time to time determine whether and to what extent and at 
What times and places and under what conditions 01 regulations the accounts and books of the com- 
pany or any of the;n shall be open to the inspection of members not being directors, and no member 
(not being a directoi) shall have any right of inspecting any account or book or document of the 
company except as conferred by law or authorized b) the ditectors or by the company in general 
meeting. 

106. Once at least in every year the directors shall lay before the company in general meet- 
ing a profit and loss account for the period since the preceding account or (in the case of the first 
account) since the incorporation of the company, made up to a date not more than six months before 
such meeting. 

107. The profit and loss account shall show, arranged under the most convenient heads, the 
amount of gross income, distinguishing the seveial sources from which it has been derived, and the 
amount of gross expenditure distinguishing the expenses of the establishment, salaries and other like 
matters. Every item of expenditure fairly chargeable against the >ear’s income shall be brought into 
account, so that a just balance of profit and loss may be laid before the meeting, and, in cases where 
any item of expenditure which may in fairness be distributed over several years has been incuired in 
one year, the whole amount of such item shall be stated, with the addition of the reasons why only 
a portion of such expenditure is charged against the income of the year. 

108. A balance sheet shall be made out in every year and laid before the company in general 
meeting made up to a date not more than six months before such meeting. The balance-sheet shall 
be accompanied by a report of the directors as to the state of the company’s affairs, and the amount 
which they recommend to be paid by way of dividend, and the amount (if any) which they propose 
to carry to a reserve fund. 

109. A copy of the balance-sheet and report shall, seven days previously to the meeting, be 
sent to the persons entitled to receive notices of general meetings in the manner in which notices are 
to be given hereunder. 

110 The directors shall in all respects comply with the provisions of sections 130 to 135 of 
the Indian Companies Act, 1913, or any statutory modification thereof for the time being in force. 

Audit. 

in. Auditors ‘shall be appointed and their duties regulated in accordance with sections 144 
and 145 of the Indian Companies Act, 1913, or any statutory modification thereof for the time being 
in force 

N otices . 

ii2. (1) A notice may be given by the company to any member either personally or by 
sending it by post to him to his registered address or (if he has no registeied address in British 
India) to the, address, if any, within British India supplied by him to the company for the giving of 
notices to him. 
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(2) Where a notice is sent by post, service of the notice shall be deemed to be effect- 
ed by properly addressing, prepaying and posting a letter containing the notice and, unless the con- 
trary is proved, to have been effected at the time at which the letter would be delivered in the 
oj dinary course of post. 

113 If a member has no legisteied addtess in British India, and has not supplied to the 
company an address within British India for the giving of notices to him, a notice addressed to him 
and advertised in a newspaper circulating in the neighbourhood of the registered office of the com- 
pany shall be deemed to be duly given to him on the day on which the advertisement appears. 

114. A notice may be given by the company to the joint-holders of a share by giving the 
notice to the joint-holder named first in the register in respect of the share. 

115. A rotice maybe given by the company to the persons entitled to a share in conse- 
quence of the death or insolvency of a member by sending it through the post in a prepaid letter ad- 
dressed to them by name, or by the title of representatives of the deceased, or assignee of the insol- 
vent or by any like-description, at the address (if any) in British India supplied for the purpose by 
the persons claiming to be so entitled, or (until such an address has been so supplied) by giving the 
notice in any m anner in which the same might have been given if the death or insolvency had not 
occurred. 

116. Notice of every general meeting shall be given in some manner hereinbefore authorized 
to (a) evety member of the company (including beaiers of shaie-warrants) except those members 
who (having no registered address within British India) have not supplied to the company an 
address within British India for the giving of notices to them, and also to (6) every person entitled 
to a share in consequence of the death or insolvency of a member, who but for his death or insol- 
vency would be entitled to receive, notice of the meeting. No other persons shall be entitled to 
receive notices of general meetings. 

TABLE B. 

(See sections 249 and 262.) 

Table of fees to be paid to the Registrar. 

/. — By a company having a share capital. 

1. For registration of a company whose nominal share capital does not exceed 
Rs. 20,000, a fee of 

2. For registration of a company w hose nominal share capital exceeds Rs. 

20,000 the above fee of forty rupees, with the following additional fees 
regelated according to the amount of nominal capital (that is to say) — 

For every 10,000 rupees of nominal share capital, or part of 10,000 
rupees, after the first 20,000 rupees up to 50,000 rupees 
For every 10,000 rupees of nominal share capital, or part of 10,000 
rupees, after the first 50,000 rupees up to 10 00,000 rupees 
For every 10,000 rupees of nominal share capital, or part of 10,000 
rupees, after the first ro 00,000 rupees .... 

3. For registration of any increase of share capital made after the first regis- 

tration of the company, the same fees per 10,000 rupees of, part of 10 000 
rupees, as would have been payable if such increased capital had formed 
part of the original share capital at the time of registration : 

Provided that no company shall be liable to pay in respect of nominal share 
capital on registration, or afterwards, any greater amount of fees than 
1 ,ooq rupees taking into account, in the case of fees payable on an in- 
crease of share capital after registration, the fees paid on registration. 

4. For registration of any existing company, except such companies as are by 

this Act, exempted from payment of fees in respect of registration under 
this A-ct, the same fee as )s charged for registering a new company 

5. For filing any document by this Act required or authorized to be filed, other 

than the memorandum of the abstract required to be filed with the re- 
gistrar by a receiver or the statement required to be filed with the registrar 
by the liquidator in a winding up ..... 

6. For making a record of any fact by this Act authorized or required to be 

recorded by the registrar, a fee of . 

II. — By a company not having a share capital. 

1. For registration of a company whose number of members, as stated in the 

articles of association, does not exceed 20 . . . . 40 o o 

2. For registration of a company whose number of members as stated in the 

articles of association, exqeeds 20, but does not exceed 100 . . 100 o o 

3. For registration of a company whose number of members, as stated in the 

articles of association, exceeds 100, but is not stated to be unlimited, the 
above fee of Rs. 100 with an additional Rs. 5 for every 50 members, or 
lee* number than 50 members, after the first 100. .... 

4. For registration of a company m which the number of members is stated 

in the articles of associatiap to be unlimited, a fee of » , . 400 o 0 


Rs. A. P 
40 o Q 

20 o o 
50,0 
I o o 


500 

5 O Q 
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//. — By a company not having a share capital — cont. 

c. For registration of any increase on the number of members made after the 
registration of the company, the same fees as would have been payable if 
such increase had been stated in the articles of association at the time of 
registration ........ 

Provided that no one company shall be liable to pay on the whole a greater 
fee than Rs. 400 in respect of its number of members, taking into account 
the fees paid on the first registration of the company 

6. For registration of any existing company except such companies as are by 

this Act exempted from payment of fees in respect of registration under 
this Act the same fee as is charged for registering a new company 

7. For filing any document by this Act required or authorized to be filed, other 

than the memorandum or the abstract required to be filed with the registrar 
by a receiver or the statement required to be filed with the registrar by the 
liquidator in a winding up 

8. For making a record of any fact by this Act authorized or required to be 

recorded by the registrar, a fee of 


RS. A. P. 


S o o 


So o 
500 


THE SECOND SCHEDULE. 

(See section 98.) 

STATEMENT IN LIEU OF PROSPECTUS, 
filed by 

pursuant to section 98 of the Indian Companies Act, 1913. 

Presented for filing by 

The Indian Companies Act, 19 . 
STATEMENT IN LIEU OF PROSPECTUS. 


Limited, 


LIMITED. 


The nominal share capital of the company .. | Rs. 

Divided into 

Shares of Rs. each. 

»» »» »» 

»* »♦ »» 

Names, descriptions and addresses of directors or proposed 1 
directors and of the managers or proposed manageis. .. | 


Minimum subscription (if any) fixed by the memorandum 1 
or articles of association on which the company may pro- 
ceed to allotment .. .. .. 1 


Number and amount of shares and debentures agreed to be 
issued as fully or partly paid up otherwise than in cash ## 

The consideration for the intended issue of those shares and 
debentures 

j 

1. shares of 

Rs. fullaid 

2. Shares upon which Rs per share 
credited as paid. 

3. Debenture Rs. 

4. Consideration. 

Names and addresses of (a) vendors of property purchased 
or acquired, (£) or proposed to be purchased or acquired 
by the company 

Amount (in cash, shares or debentures) payable to each 
separate vendor 

; 

Amount (if any) paid or payable (in cash or shares or de- 
bentures) for any such property, specifying amount (if 
any) paid or payable for goodwill 

Total purchase price . . Rs. 

Cash .. „ 

Shares .. ,, 

Debentures .. „ 

Goodwill . . Ks. 


(a) For definition of vendor, see section 91 of the Indian Companies Act, 1913. 
{b) See section 95 of the Indian Companies Act, 1913, 
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Amount (if any) paid or payable as commission for subs 
cribing or agreeing to subscribe or procuring or agreeing 
to procure subscriptions for any shares or debentures in 
company of 

Amount paid. 

,, payable. 

Rate of the commission 

| Rate per cent. 

Estimated amount of preliminary expenses .. 

Rs. 

Amount paid or intended to be paid to any promoter. Con- 
sideration for the payment 

Name of promotor Amount Rs. 
Consideration : — 

Dates of, and parties to every material contract (other than 
contracts entered into in the ordinaiy course of the bud 
ness intended to be carried on by the company or entered 
in f o more than two years before the filing of this state 
ment) 


1 

Time and place at which the contracts or copies thereof - 
may be inspected 


Names and addresses of the auditors of the company (if 
any) 


Full particulars of the nature and extent of the interest of 
every director in the promotion of or in the property pro- 
posed to be acquired by the company, or, where the 
interest of such a director consists in being a partner in a 
firm, the nature and extent of the interest of the firm, 
with a statement of all sums paid or agreed to be paid to 
him or to the firm in cash or shares, or otherwise 
by any person either to induce him to become, or to 
qualify him as a director, or otherwise for services render- 
ed by him or by the firm in connection with the promo- 
tion or formation of the company. 


Whether the articles contain any provisions precluding 
holders of shares or debentures receiving and inspecting 
balance sheets or reports of the auditors or other reports. 

Nature of the provisions. 


(Signature of the persons above-named as directors or proposed directors, or of their agents 
authorized in writing.) 


THE THIRD SCHEDULE. 

FORM A. 

(See sections 6 and 151.) 

Memorandum of Association of a Company, limited by shares. 

ut . — The name of the company is “ The Eastern Steam Packet Company, Limited.” 

2 nd . — The registered office of the company will be situate in the Province of Bombay. 

2rd . — The objects for which the company is established are “ the conveyance of passengers 
and goods in ship-5 or boats between such places as the company may from time to time determine, 
and the doing all such other things as are incidental or conducive to the attainment of the above 
object.” 

4^,— The liability of the members is limited, 
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5M. —The share capital of the company is two hundred thousand rupees, divided into one 
thousand shares of two hundred rupees each. 

We, the several persons whose names and addresses are subscribed, are desirous of be’mg 
formed into a company in pursuance of this memorandum of association, and we respectively agree 
to take the number of shares in the capital of the company set opposite our respective names. 


Names, addresses and descriptions of subscribers. 


1. AB of merchant .. .. 

2. CD „ 

3. EF 

4. GH 

SD n • • • • 

6. KL 
7» M N 

Total Shares taken. 

Dated the day of 

Witness to the above signatures 

FORM B. 

(See sections 7 and 15 1.) 

Memorandum and articles of association of a company, Limited By Guarantee, 
and not having a share Capital. 

Memorandum of Association. 

1 st . — The name of the company is " The mutual Calcutta Marine Association, Limited ** 

2nd. — The registered office of the company will be situate in Calcutta. 

3rd . — The objects for which the company is established are “ the mutual insurance of ship 
belonging to members of the company and the doing all such other things as are incidental or con- 
ducive to the attainment of the above object.** 

4 th — The liability of the members is limited. 

$th.~ Every member of the company undertakes to contribute to the assets of the company in 
the event of its being wound up while he is a member, or within one year afterwards, for payment of 
the debts and liabilities of the company contracted before he ceases to be a member, and the costs, 
charges and expenses of winding up and for the adjustment of the rights of the contributories among 
themselves, such amount as may be required not exceeding one hundred rupees. 

We, the several persons whose names and addresses are subscribed, are desirous of being 
formed into a company, in pursuance of this memorandum of association. 

Names , Addresses and Descriptions of Subscribers, 

“ 1. A Bof 
2. C D of 
“ 3. E F of 
"4.GH of 
“ 5* I J of 
“ 6. K L of 
“ 7. M N of 

Dated the day of 19 • 

Witness to the above signatures. 

X. Y. of 

Articles of Association to accompany preceding memorandum of Association. 

Number of Members , 

1. The company for the purpose of registration is declared to consist of five hundred members. 

2. The directors hereinafter mentioned may, whenever the business or the association requires 
it, register an increase of members. 

Defi ni ti on of Mem bers . 

3. Every person shall be deemed to have agreed to become a member of the company who 
insures any ship or share m a ship in pursuance of the regulations hereinafter contained* 

General Meetings . 

4. The first general meeting shall be held at such time not being less than one month nor 
more than three months after the incorporation of the company, and At such place, as the directors 
may determine. 


Number of shares 
taken by each 
subscriber. 


200 

30 

40 

IS 

5 

10 

123 

19 . 

X. Y. of 
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5. A general meeting shall be held once In every year at such time (not being more than 
fifteen months after the holding of the last preceding general meeting) and place as may be pres- 
cribed by the company in general meeting, or, in* default, at such time in the month following' that in 
which the anniversary of the company’s incorporation occurs, and at such place, as the directors 
shall appoint. In default of a general meeting being so held, a general meeting shall be held, in the 
month next following and may be called by any two members in the same manner as nearly as possible 
as that in which meetings are to be called by the directors. 

6. The above-mentioned general meetings shall be called ordinary meetings ; all other general 
meetings shall be called extraordinary. 

7. The directors may, whenever they think fit, and shall, on a requisition made in writing by 
five or more members, call an extraordinary general meeting. 

8. Any requisition made by the members must state the object of the meeting proposed to be 
called, and must be signed by the requisitionists and deposited at the registered office of the company. 

9. On receipt of the requisition the directors shall forthwith proceed to call a general meeting 
if they do not proceed to cause a meeting to be held within twenty-one days from the date of the 
requisition being so deposited, the requisitionists or any other five members may themselves call a 
meeting. 

Proceedings at general meetings. 

10. Fourteen days’ notice at the least, specifying the place, the day and the hour of meeting 
and in case of special business the general nature of the business, shall be given to the members in 
manner hereinafter mentioned, or in such other manner (if any ) as may be prescribed by the company 
in general meeting ; but the non-receipt of such a notice by any member shall not invalidate the 
proceedings at any general meeting. 

11. All business shall be deemed special that is transacted at an extraordinary meeting, and 
all that is transacted at an ordinary meeting, with the exception of the consideration of the accounts, 
balance-sheets and the ordinary report of the directors and auditors, the election of directors and 
other officers in the place of those retiring by rotation, and the fixing of remuneration of the auditors. 

12. No business shall be transacted at any meeting except the declaration of a dividend, 
unless a quorum of members is present at the commencement of the business. The quorum shall 
be ascertained as follows (that is to say) : —If the members of the company at the time of the 
meeting do not exceed ten in number, the quorum shall be five ; if they exceed ten, there shall be 
added to the above quorum one for every five additional members with this limitation, that no 
quorum shall in any case exceed ten. 

13. If within one hour from the time appointed for the meeting a quorum of members is not 
present, the meeting, if called on the requisition of the members, shall be dissolved; in any other case 
it shall stand adjourned to the same day in the following week a<- the same time and place ; and if 
at such adjourned meeting a quorum of members is not present, it shall be adjourned sine die. 

14. The chairman (if any) of the directors shall preside as chairman at every general meeting 
of the company. 

15. If there is no such chairman, or if at any meeting he is not present at the time of holding 
the same, the members present shall choose some one of their number to be chairman of that meeting. 

16. The chairman may, with the consent of the meeting, adjourn the meeting from time to 
time and from place to place, but no business shall be transacted at any adjourned meeting other 
than. the business left unfinished at the meeting from which the adjournment took place. 

17. At any general meeting, unless a poll is demanded by at least three members, a declara- 
tion by the chairman that the resolution has been carried, and an entry to that effect in the book of 
proceedings of the company, shall be conclusive evidence of the fact without proof of the number or 
proportion of the votes recorded in favour of or against the resolution. 

18. If a poll is demanded in manner aforesaid, the same shall be taken in such manner as 
the chairman directs, and the result of the poll shall be deemed to be the resolution of the meeting 
at which the poll was demanded. 

Votes of Members . 

19. Every member shall have one vote and no more. 

20. If any member is a lunatic or idiot, he may vote by his committee or other legal guardian. 

21. No member shall be entitled to vote at any meeting unless all moneys due from him to 
the company have been paid. 

22. On a poll votes may be given either personally or by proxy : Provided that no company 
shall vote by proxy as long as a resolution of its directors in accordance with the provisions of 
section 80 of the Indian Companies Act, 1913, is in force. A proxy shall be appointed in writing 
under the hand of the appointor, or, if such appointor is a corporation, under its common seal. 

23. (0 No person shall act as a proxy unless he is a member, or unless he is appointed to 
act at the meeting as proxy for a corporation. 

(2) The instrument appointing him shall be deposited at the registered office of the company 
not less than forty-eight hours before the time of holding the meeting at which he proposes to vote. 

24. Any instrument appointing a proxy shall be in the following form : — 

Company, Limited, 

l } , of being a Member of the 

Company, Limited, hereby appoint of 

as my proxy, to vote for me and on my behalf at the [ordinary or extraordinary as the ca$e 
may bej general meeting of the company to be held on the day of 

and at any adjournment thereof. 

Signed this day of „ 

91 
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Directors, 


25. The number of the directors and the names of the first directors shall be determined by 
the subscribers of the memorandum of association. 

26. Until directors are appointed, the subscribers of the memorandum of association shall, for 
all the purposes of the Indian Companies Act, 1913, be deemed to be directors. 

Powers of Directors . 

27. The business of the company shall be managed by the directors, who may exercise all 
Such powers of the company as are not by the Indian Companies Act, 1913, or by any statutory 
modification thereof for the time being in force, or by these articles, required to be exercised by the 
company in general meeting ; but no regulation made by the company in general meeting shall invali- 
date any prior act of the directors which would have been valid if that regulation had not been made. 

Elections of Directors. 

28. The directors shall be elected annually by the company in general meeting. 

Business of Company. 

(Here insert rules as to mode in which bust ness of insurance is to be conducted .) 

Audit. 

29. Auditors shall be appointed and their duties regulated in accordance with sections 144 
and 145 of the Indian Companies Act, 1913, or any statutory modification thereof for the time being 
in force, and for this purpose the said sections shall have effect as if the word “membeis ” were sub- 
stituted for “shareholders,” and as if ‘‘first general meeting’’ were substituted for ‘'statutory meeting.” 

N otices . 


30. A notice may be given by the company to any member either personally or by sending it 
by post to him to his registered address. 

31. Where a notice is sent by post, service of the notice shall be deemed to be effected by 
properly addressing, pre-paying and posting a letter containing the notice and, unless the contrary is 
proved, to have been effected at the time at which the letter would be delivered in the oidinary course 
of post. 


Names, Addresses and Descriptions of Subscribers . 


“2. 
“ 3 * 
"4 

“s« 
“6. 
“7 

Dated the 


A. B. of 
C D. of 
E. F. of 
G. H. of 
I. J. of 
K. L. of 
M. N. of 

day of 19 


Witness to the above signatures. 
X. Y., of 


FORM C. 

( See Section < 7 and 151.) 

MEMORANDUM AND ARTICLES OK ASSOCIATION OF A COMPANY, LIMITED BY GUARANTEE, AND 

HAVING A SHARE CAPITAL. 

Memorandum of Association. 

1st. — The name of the company is “The Snowy Range Hotel Company, Limited.” 

2nd. — The registered office of the company will be situate in the province of Bengal. 

3rd. — The objects for which the company is established are “the facilitating travelling in the 
Snowy Range, by providing hotels and conveyances by sea and by land for the accommodation of 
travellers and the doing all such other things as are incidental or conducive to the attainment of the 
above object.” 

4th. — The liability of the members is limited. 

5th. — Every member of the company undertakes to contribute to the assets of the company in 
the event of its being wound up while he is a member, or within one year afterwards, for payment of 
the debts and liabilities of the Company, contracted, before he ceases to be a member, and the costs, 
charges and expenses of winding up the same and for the adjustment of the rights of the contribu- 
tories amongst themselves, such amount as may be required, not exceeding fifty rupees. 

6th. — The share capital of the company shall consist of five hundred thousand rupees, divided 
into five thousand shares of one hundred rupees each. 

We, the several persons whose names and addresses are subscribed, are desirous of being 
formed into a company, in pursuance of this memorandum of association, and we respectively agree 
to take the number of shares in the capital of the company set opposite our respective names. 
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Names, Addresses and Descriptions of Subscribers. 


Number of shares taken 
by each Subscriber. 


“ I. 

A. B. of 





2C0 

“ 2. 

C. D. of 





2 5 

“ 3. 

E. F. of 





3° 

“ 4- 

G. H. of 


# # 



40 

“5. 

I. J. of 





IS 

“ 6. 

K. L. of 





5 

“ 7. 

M. N. of 


, , 



10 


Total Shares taken 


325 


Dated the day of ig 

Witness to the above signatures. 

X. Y., of 

Articles of Association to accompany preceding Memorandum of Association. 

1. The share capital of the company is five hundred thousand rupees, divided into five thou- 
sand shares of one hundred rupees each. 

2. The directors may, with the sanction of the company in general meeting, reduce thf 
amount of shares in the company. 

3. The directors may, with the sanction of the company in general meeting, cancel any shares 
belonging to the company. 

4. All the articles of Table A of the Indian Companies Act, 1913, shall be deemed to be 
incorporated with these articles and to apply to the company. 

Names , Addresses and Descr'ptions of Subscribers. 

“ 1 . A. B. of , merchant 

“ 2. C. D. of 
“ 3. E. F. of 
“ 4. G. H. of 
“ 5. I. J. of 
“ 6. K. L. of 
“ 7. M. N. of 

Dated the day of 19 . 

Witness to the above signatures. 

X. Y., of 


FORM D. 

( See Sections 8 and 151.) 

Memorandum and articles of association of an unlimited Company 

HAVING A SHARE CAPITAL. 

Memorandum of Association. 

1 st. — The name of the company is “The Patent Stereotype Company.” 

2nd. — The registered office of the company will be situate in the Province of Bombay. 

3rd. — The objects for which the company is established are “the working of a patent method 
of founding and casting stereotype plates of which method P.Q. of Bombay is the sole patentee.” 

We, the several persons whose names are subscribed, are desirous of being formed into a com- 
pany in pursuance of this memorandum of association, and we, respectively, agree to take the number 
of shares in the capital of the company set opposite our respective names. 


Names, Addresses and Descriptions of Subscribers. 


Number of shares taken 
by each Subscriber. 


“ 1. A. B. of 
“ 2. C. D. of 
“ 3. E. F. of 
“ 4. G. H. of 
“ 5. I- J- of 
“ 6. K. L. of 
“ 7. M. N. of 


Total Shares taken 
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r* 4 


.. Dated the . of \ . . ... * «. 1 $ * = .— 

Witness to the above signatures. 

X. Y„ of 

Articles of Association to accompany the preceding Memorandum of Association . 

1. The share capital of the company is twenty thousand rupees, divided into twenty shares 
of one thousand rupees each. 

2. All the articles of Table A of the Indian Companies Act, 1913, shall be deemed to be 
incorporated with these articles and to apply to the company. 

Names, Addresses and Descriptions of Subscribers . 

“ 1. • A. B. of » merchant. 

“ 2. C. D. of 
“3. E. F. of 
“ 4. G. H. of 

“ S- L J. of 

“ 6. K. L. of 
“ 7. M. N. of 

Dated the day of 19. 

Witness to the above signatures. 

X. Y., of 


FORM £. 

AS REQUIRED BY PART II OF THE ACT. 

(See Section 32.) 

Summary of Share Capital and shares of the Company, Limited, made up to the 
day of 19 (being the day of the first ordinary general meeting in 19 ). 


[ shares of Rs. 

\ shares of Rs. 
day of 

shown in the list 


each. 

each. 

19 I 

as held by 


Nominal share capital Rs. divided into 1 

Total number of shares taken up 1 to the 
which number must agree with the total 
existing members .. . . .. ..1 

Number of shares issued subject to payment wholly in cash 
Number of shares issued as fully paid up otherwise than in cash 
Number of shares issued as partly paid up to the extent of per share) 
otherwise than in cash .. . . . . ) 

2 There has been called up on each — of shares 
There has been called up on each — of shares 
There has been called up on each— of shares 

3 Total amount of calls received, including payments on application and) 

allotment . . .. .. .. f 

Total amount (if any) agreed to be considered as paid on shares which ) 
have been issued as fully paid up otherwise than in cash .. f 

Total amount (if any) agpeed to be considered as paid on shares which have) 
been issued as partly paid up to the extent of per share .. j 

Total amount of calls unpaid 

Total amount (if any) of sums paid by way of commission in respect of) 
shares or debentures or allowed by way of discount since date of last [■ 
summary .. .. .. .. J 

Total amount (if any) paid on 4 shares forfeited 

Total amount of shares and stock for which share-warrants are outstanding. 
Total amount of share-warrants issued and surrendered respectively since) 
date oflast summary .. .. ” .. .. f 

Number of shares or amount of stock comprised in each share-warrant .. 
Total amount of debt due from the company in respect of all mortgages') 
and -charges which are required to be registered with the registrar under Y 
this Act .. . . . . ) 


Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 


List Of persons holding shares in the Company, Limited, on the day 

of 19 , and of persons who have held shares therein at any time since the date of 

the last return, showing their names and addresses and on account of the shares so held, 


1 When there are shares of different kinds or 
amounts (e,g„ Preference and Ordinary or Rs. 200 
or Rs. 100) state the numbers and nominal values 
separately. 

2 Where various amounts have been called or 

tirerr^m^hares oratflterent IrfndsT Ytare 'them 


separately. 

8 Include what has been received or forfeited 
as well as on existing shares. 

* State the aggregate number of shares for- 
feited. 



SU.JIH3 


THE INDIAN COMPANIES ACT (VTI OF 1913). 




Folio i n register ledger containing particulars. 

Names, addresses 

AND OCCUPATION. 

Account of Shares. 

Name in full. 

Father's name. 

Address. 

. 

Occupation or caste. 

1 

1 Number of shares held by existing 
Members at Date of Retuin. 

4 Particulars of sha- 
res transferred 

since the date of 
the last return 
by persons who 
are still members 

4 Particulars of sha- 
res transferred 

since the date of 
the last return 
by persons who 
have ceased to be 
members. 

Remarks. 

j 

1 

<u 

S 

£ 

£ 

Date of Regis 
tration of 
Transfer. 

CO 

h.* 

0 ) 

s 

£ 

a 

£ 

Date of Regis- < 
tration of 
Transfer. 


1 











Names and addresses of the persons who are the Directors of the , Limited, on the 

day of 19 


Names. 


Addresses. 


Names and addresses of the persons who are the managers of the 
day of 19 


, Limited, on the 


Names. 


Addresses. 


I 

NOTE. — Banking companies must add a list of all their places of business. 

I, , do hereby certify that the above list and summary truly and correctly 

states the facts as they stood on day of 19 . 

(Signature) 

(State whether director, manager or secretary.) 


1 State the aggregate number of shafes forfeited (if any). 

3 The aggregate number of shares held, and not the distinctive numbers, must be stated and 
the column must be added up throughout so as to make one total to agree with that stated in the 
^summary to have been taken up. ! 

3 When the shares are of different classes, these columns may be sub-divided so $iat tfce num- 
ber of each class held or transferred may be shown separately. t 

4 The date pf registration of each transfer should be given as well as this number of shares 

transferred on each date. The particulars should be placed opposite the name of the transferor and 
hot opposite that „of the transferee, but the name of the transferee may be inserted in the remarks 
f olumn immediately opposite the particulars of each transfer. * : 
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FORM G. 

(See Section 136.) 

Form of Statement to be published bv Banking and Insurance 
COMPANIES AND DEPOSIT, PROVIDENT, OR BENEFIT SOCIETIES. 

1 The share capital of the company is Rs. divided into 

shares of Rs. each. 

The number of shares issued is . Calls to the amount of Rs. 

per share have been made, under which the sum of Rs. 

has been received. 

The liabilities of the company on the thirty-first day of December (or thirtieth of June) were: — 
Debts owing to sundry persons by the company : 

Under decree, Rs. 

On moitgages or bonds, Rs. 

On notes, bill or hundis, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 

The assets of the company on that day were : 

Government securities [stating them] , Rs. 

Bills of exchange, hundis and promissory notes, Rs. 

Cash at the Bankers, Rs. 

Other securities, Rs. 


THE FOURTH SCHEDULE. 
( See Section 290.) 
Enactments Repealed. 


Year. J 

■ 

Subject or short title. | 

Extent of repeal. 

1 

2 ■ 

3 

| 4 

1882 

VI 

The Indian Companies Act, 1882 

So much as has not been re* 
pealed. 

1887 

VI 

The Indian Companies Act (1882) Amend- 
ment Act, 1887. 

The whole. 

1891 

1 

XII 

The Amending Act, 1891 

So much of the Second 
Schedule as relates to the 
Indian Companies Act, 
1882. 

•89s 

XII 

The Indian Companies (Memorandum of As- 
sociation ) Act, 1895. 

The w'hole. 

1899 

IX 

The Indian Arbitration Act, 1899 

The second proviso to S. 3 
relating to the Indian 
Companies Act, 1882. 

19O0 

IV 

The Indian Companies (Branch Registers) 
Act, 1900. 

The w hole. 

1910 

IV 

The Indian Companies (Amendment) Act, 

j 191°- 

The w'hole. 


THE COMPANIES (FOREIGN INTERESTS) ACT (XX OF 1918 ). 

PREFATORY NOTE. — The following is the Statement of Objects and Reasons appended to the 
jBill (see Fort St. George Gazette , Part III, 15th October 1918, p. 589). 

I “ It is considered desirable that companies which, during the war, have been reconstituted in 
India on lines approved by the Government of India and that new' companies, whose business is of 
Importance to the security of India and of the British Empire as a whole, should be restrained from 
faltering their articles of association, in such a way as to bring them under the control of foreign 


f 1 If the company has no capital divided into shares, the portion of the statement relating to 

capital and share must be omitted. 
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interest*. It is therefore proposed that the provisions in the articles of association of such companies 
which are designed to restrict the shares or interests to be held or the powers to be exercised by per- 
sons other than British subjects, should not be altered without the consent of the Governor-General 
in Council. Similar legislation in the United Kingdom has resulted in the Companies (Foreign 
Interests) Act, (7 and 8 Geo. 5, Ch. 18), which prohibits the alteration of restrictive articles of this 
nature without the permission of the Board of Trade. Clauses 3 and 4(1) of the Bill are designed 
to give effect to this proposal, and the remaining sub-clauses of clause 4 have been inserted to 
prevent evasion of this provision by voluntary liquidation on the part of the companies concerned.” 


THE COMPANIES (FOREIGN INTERESTS) ACT (XX OF 1918). 

[25 th September , 1918. 

An Act to take power to prohibit the alteration , except with the sanction of the 
Governor-General in Council , of articles of association which restrict 
foreign interests in certain Companies , and to provide for other purposes 
connected therewith . 

WHEREAS it is expedient to take power to prohibit the alteration, except with the 
sanction of the Governor- General in Council, of articles of association which restrict 
foreign interests in certain companies, and to provide for other purposes connected 
therewith ; It is hereby enacted as follows : — 

q, . . 1 . This Act may be called THE INDIAN COMPANIES 

Short title. (FOREIGN INTERESTS) ACT, 1918. 

Definitions. 2 . fi) In this Act — 

(a) the expression “ British subject ” has the same meaning as in section 27 
of the British Nationality and Status of Aliens Act, 1914, but shall include any person 
who holds a certificate of naturalization as a British subject granted under any Act of 
the Governor-General in Council for the time being in force, and any association incor- 
porated in any part of His Majesty’s Dominions : Provided that the said expression 
shall, for the purposes of this Act, be deemed to apply to any subject of a State in 
India ; 

( b ) the expression “restrictive provision” means any provision in the articles 
of association of a company which, in the opinion of the Governor-General in Council 
is designed to restrict or limit or has the effect of restricting or limiting the share or 
shares or interests which may be held, or the rights, powers or authority which may be 
conferred upon or exercised by or on behalf of persons other than British subjects in 
the company, or in. respect of the control, management or direction of the affairs 
thereof. 

(2) All words and expressions used in this Act and defined in the Indian Com- 
panies Act, 1913, shall be deemed to have the meanings respectively attributed to 
them by that Act. 


3. This Act shall apply to such companies as the Governor-General in Council 
may, by notification in the Gazette of India , declare to 
Application of Act. be compan j es with restrictive provisions, and any such 

notification shall specify the restrictive provisions. 


Alterations in restrictive 
provisions and winding up. 


4. So long as a notification issued under section 3 
is in force in respect of any company, notwithstanding 
anything to the contrary in any other Act — 


(1) no alteration of the articles of association of the company affecting either 
directly or indirectly any restrictive provision shall be of any effect until it has received 
the consent in writing of the Governor-General in Council ; 

(2) a resolution for the voluntary winding up of the company shall be of no effect 
unless the Governor-General in Council authorizes or ratifies it by a written consent • 

(3) any Court which has jurisdiction to wind up the company may, in its dis- 
cretion, refuse to make a winding up order. In the exercise of its discretion the Court 
Shall be guided by the consideration whether the winding up is bona fide with a view 
to the discontinuance of the undertaking, or is with a view to continuing the under- 
taking freed either wholly or in part from any restrictive provision ; 


92 
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(4) The Governor-General in Council in giving consent, or the Court in making 
a winding up order, as the case may be, may impose such terms or conditions for giving 
effect to the purposes of this Act as he or it thinks fit. 


THE CONTEMPT OF COURTS ACT (XII OF 1926). 

PREFATORY NOTE. — The follpwing is the Statement of Objects and Reasons, annexed to 
the Bill : — 

“ The several High Courts of Judicature established by Letters Patent are superior courts of 
record, and as such they have power to attach and commit for acts amounting to contempt of their 
own proceedings as contempt of court, and without reference to whether the acts alleged constitute 
an offencee under the Indian Penal Code. Different views, have, however, been held by the various 
High courts in regard to their power to punish for such contempts committed in regard to proceedings 
in courts which are subordinate to them. The Madras High Court in the case of In re Venkata Kao 
(21 M, L. J. 832) and the Bombay High Court in the case of King Emperor v. P.G. Kulkamt , (24 
B. L. R. 16) have held that they possess this power to protect their subordinate courts against 
such contempts. The Calcutta High Court, on the other hand, in the case of King Emperor v. 
Ginndra Mohan Das and others (17 Cal. W. N. 1285) and the Legal Remembrancer v. Moti Lai 
Ghose (I. L. R. 4 Cal. 173) has taken a contrary view. In cases in which it is held that the power 
to attach and commit exists the powers of the courts are as unrestricted as are the powers of superior 
courts of record in England. It has not been decided whether the Court of Judicial Commissioners 
of the Central Provinces, Oudh and Sindh have these general powers either in regard to contempt of 
their own proceedings or of the proceedings of courts subordinates to them. In England, in addition 
to the powers of the superior courts of record to attach and commit for contempt of court, contempts 
of courts are also indictable misdemeanors at common law. In India, on the other hand, though 
the Indian Penal Code makes certain acts which would be punishable as contempts of court in Eng- 
land specific offences, it does not provide generally for the punishment of contempts of the authority 
of judicial officers not committed in their presence. 

2. The condition of the law in India as summarised above h*s long been regarded as un- 
satisfactory, and in 1914 a Bill was introduced in the Indian Legislative Council which would have 
increased the classes of cases of contempts of court punishable as offences under the Indian Penal 
Code, but it was not proceeded with owing to the war. The present Bill proposes to declare and 
amend the law on other lines. Instead of increasing the classes of cases punishable as contempts of 
court after trial by Magistrates, the Bill restricts the power to protect subordinate courts against 
contempts which are not already provided for in the Indian Penal Code to the High Courts them- 
selves. The Bill resolves any doubts as to the powers of the High Courts of Judicature in regard to 
the protection of their subordinate courts from such contempts. It will show’ clearly that the Courts of 
the Judicial Commissioners of the Central Provinces, Oudh and Sindh, will have the same powers of 
punishing for contempts committed in regard to their own proceedings or of the proceedings of courts 
subordinate to them. In lieu of the existing unrestricted powers of the High Courts of Judicature it 
will define the nature of the offence of contempt of court and the extent of the punishment which 
may be awarded. Finally it bars the inherent powers of the High Courts to deal with such offences.” 
Fort St . George Gazette , 1925, Part III, March 3rd, 1925, pp. 52-53. 


[%th March , 1926. 

An Act to define and limit the powers of certain Courts in punishing contempts 
of courts. 

WHEREAS doubts have arisen as to the powers of a High Court of Judicature 
to punish contempts of subordinate Courts ; 

AND WHEREAS it is expedient to resolve these doubts and to define and limit 
the powers exercisable by High Courts and Chief Courts in punishing contempts of 
court ; It is hereby enacted as follows : — 

Short title, extent and com* 1 . (1) This Act may be called THE CONTEMPT OF 

mencement. COURTS ACT, 1926. 

(2) It shall extend to the whole of British India. 

(3) It shall come into force on such date as the Governor- General in Council 
may, by notification in the Gazette of India, appoint. 


Sec. 1 . — The publication of comments on a 
case which is pending trial in a court amounts to 
a contempt of court if the comments are such as 
are likely to prejudice the administration of 
justice in the case. In the absence of an express 
provision allowing him to do so, no person can 
contract out of a responsibility imposed upon 


him by law* in the case of a contempt of court 
for publication of prejudicial comments on a 
case pending trial and a printer as well as a pub- 
lisher cannot escape responsibility for matter 
printed and published. 6 R. 39 = A. I. R 1928 
R. 115 
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2. (1) Subject to the provisions of sub-section (3), the High Courts of Judica- 

_ £ _ ture established by Letters Patent shall have and exercise 

punUh e co 0 ntem P p e t8 0 of couT *° the same jurisdiction, powers and authority, in accordance 

with the same procedure and practice, in respect of con- 
tempts of courts subordinate to them as they have and exercise in respect of con- 
tempts of themselves. 


(2) Subject to the provisions of sub-section (3), a Chief Court shall have and 
exercise the same jurisdiction, powers and authority, in accordance with the same pro- 
cedure and practice, in respect of contempt of itself as a High Court referred to in 
sub-section (1). 

(3) No High Court shall take cognizance of a contempt alleged to have been 
committed in respect of a Court subordinate to it where such contempt is an offence 
punishable under the Indian Penal Code. 

3. Save as otherwise expressly provided by any law for the time being in force, a 
Limit of punishment for contempt of court may be punished with simple imprison- 
contempt of court. men t f 0 r a term which may extend to six months, or with 

fine, which may extend to two thousand rupees, or with both : 

Provided that the accused may be discharged or the punishment awarded may 
be remitted on apology being made to the satisfaction of the Court. 


THE INDIAN CONTRACT ACT (IX OF 1872). 

PREFATORY NOTE.— A contract may be defined as an arrangement between competent 
parties, supported by a legal consideration, and in the form, if any, prescribed by law, creating an 
obligation on the part of one or both to do or refrain from doing some lawful thing. 

The Bill which afterwards became the Contract Act was drawn in 1866 in England by the 
Indian Law Commissioners. In the following year it was introduced into the Council of the Gover- 
nor-General during the absence of Mr. (afterwards Sir Henry) Maine by the Right Hon, W. N. 
Massey, referred to a Select Committee, and published and circulated to the I.ocal Governments. 
Thereupon, a controversy arose between the Secretary of State and the Commissioners on the one 
side, the Home and the Indian authorities on the other, as to Commissioner’s proposals that all 
penalties should be treated as liquidated damages, and that the ownership of goods may be acquired 
by buying them from any person who is in possession of them, if the buyer acts in good faith, and 
under circumstances which do not raise a presumption that the possessor has no right to sell them ; 
in other words, that every place in India should become a market overt. The result was that the 
Secretary of State permitted the Government of India to take their own course as to altering the 
Bill ; the Commissioners resigned and the Bill (whose early enactment was directed by the Secretary 
of State) was carried through the Council with some important amendment, by Mr. (afterwards Sir 
Fitzjames) Stephen. Whiteley Stokes’ Anglo Indian Codes, Vol. I, p. 534. 

“ The first draft of a law of Contract for India was prepared in England by the Indian Law 
Commissioners. Some points in the original Bill gave rise to prolonged discussion, and portions of 
the measure were re-cast in this country. It consists almost exclusively of the rules which govern 
the English Courts, thrown into the form of legal enactment. Whenever these rules have been de- 
parted from, it has been on account of some difference between the circumstances of the two coun- 
tries which rendered it unsafe, in the opinion of those upon whom the responsibility of passing the 
measure ultimately devolved, to enact the English Law without modification. Some special and 
subsidiary chapters of the law of Contract, such, for instance, as the law of Master and Servant. 
Consignor and Carrier, the law regulating Promissory Notes and Bills of Exchange, were intentionally 
omitted, inasmuch as, when the Act was passed, they had not received that elaborate consideration 
which their importance deserved, and because in the case of some matters of principle had to be 
decided, the discussion of which was still unripe. The last of these subjects has been subsequently 
provided for in the Negotiable Instruments Act of 1881. The law of Contracts specially affecting 
land sales, mortgages, leases and other forms of alienations of immovable property, was also left aside, 
as being of so special and technical a character and so diverse in its aspects in different parts of the 
Empire as to render it unsafe to deal with it in a general enactment. It has now been dealt with in 
the Transfer of Property Act of 1882, without however any modification of the general principles laid 
down in the present Act as applicable to all contracts. The subject of specific performance was also 
omitted, no doubt because intimate as is its connection with the Law of Contracts, it lies somewhat 
beyond the pale of contract in its strict sense and involves the consideration of other topics than 
those with which the law of Contract is, strictly speaking, concerned. For this, too, special provision 
has been made in Act I of 1877.” See Introduction to Shepard and Cunningham’s Contract Act. 

The drafting of this Code has been the subject of strong adverse criticism by several very 
eminent judges and jurists. 

“ Not only the work of different hands, but work done from quite different points of view has 
been pieced together with an incongruous effect.. ..Another source of unequal workmanship, and 
sometimes of positive error, is that the framers of the Indian Codes, and of the Contract Act, in parti- 
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cular, ware tempted to borrow a section here and a section there from the draft Civil Code Of New 
York, an infliction which the sounder lawyers of that State have been happily successful so far 
in averting from its citizens. T^his Code is, in our opinion, and we believe in that of most compe- 
tent lawyers who have examined it, about the worst piece of codification ever produced. It is con- 
stantly defective and inaccurate, both in the apprehending the rules of law which it purports to 
define and in expressing the draftsman’s more or less not satisfactory understanding of them. The 
clauses on fraud and misrepresentation in contracts— which are rather worse, if anything than the 
average badness of the whole — were most unfortunately adopted in the Indian Contract Act. When- 
ever this Act is revised everything taken from Mr. Dondley Field's Code should be struck out, and 
the sections carefully recast after independent examination of the best authorities.” In fact, the 
Contract Act passed through not less than three distinct stages. First, there was the draft prepared 
in England by the Indian Law- Commission uniform in style and possessing great merit as an elemen- 
tary statement of the combined effect of the common law and equity doctrine as understood about 
forty years ago. Next this was revised and in parts elaborated by the Legislative Department in India, 
The borrowing from the New York draft Code seems to belong to this phase. Lastly, Sir James 
Stephen made or supervised the final revision and added the introductory definitions, which are in a 
wholly different style and not altogether in harmony with the body of the work. Evidently this process 
cpuld not satisfy the conditions of a model Code. It is much to the credit of the workman that the 
result after allowing for all drawbacks, was a generally sound and useful one. See Preface to the 
first edition of Pollock’s Contract Act. 

ML Whiteley Stokes wrote as early as 1887 as follows : — Unfortunately it (the Contract Act 
Bill) had been sent out to India in a very crude form : it never underwent the patient, penetrating 
revision by a skilled draftsman necessary in the case of such a measure : and though the Indian 
Judges have loyally endeavoured to give effect to its provisions, these are so incomplete and sometimes 
so inaccurately worded that the time seems to have come for repealing the Act, and re-enacting it 
with the amendments in arrangement, wording and substance suggested by the cases decided upon 
it during the last fourteen years. Should this be done it would be well to incorporate the existing laws 
relating to negotiable instruments, to exchanges and to sales and mortgages and leases of immovable 
property and to add chapters on Carriers and Insurance.” Whiteley Stokes’ Anglo Indian Codes, 
Vol. I, p. 534. 

N. B. — The several criticisms on this Act offered by Sir Frederick Pollock and Sir William 
Anson in their books on the law of Contracts are also to the same effect. 

# The Indian Contract Act, 1872, endeavours to codify — that is to say — arrange clearly and sys- 
tematically the chief rules relating to the formation, ratification and discharge of all agreements 
enforceable by law, made between two or more persons by which rights are acquired by one or more 
of them to acts or forbearances on the part of the other or others. It also deals specially with the 
following classes of those agreements, viz., Sale of Goods : Indemnity and Guarantee • Bailment in- 
cluding Pledge : Warranty : Agency and Private Partnership (Public Partnerships are dealt with by 
the Indian Companies Act, 1882). It deals, lastly, with the quasi-contracts implied when A pays 
something which B ought to pay, or B receives something which A ought to receive. The obligation 
arising from breach of contract is partly dealt with by the section of the Contract Act relating to 
compensation. The law relating to the Specific Performance and Rescission of Contracts was sub- 
stantially codified by the Specific Relief Act. 1877, chapters II and IV. Then came the codification 
of the law of Negotiable Instruments (Act XXVI of 1881) which deals with the most important 
branch of the law relating to the assignment of contractual rights. The rules relating to the assign- 
ment by operation of law of obligations on the transfer of land to Sale, Mortgage and Lease of Im- 
moveables : to Exchange and Gift of every kind of property, and to the assignment of contractual 
rights not comprised in Act XXVI of 1881, were codified by the Transfer of Property Act, 1882, 
chapters III, IV, V and VI. 

Special contracts of Carriage, Master and Servant and Insurance have also been subsequently 
dealt with by the Indian Legislature. (Whiteley Stokes’ Anglo-Indian Codes, Vol. I, p. 491. 


THE INDIAN CONTRACT ACT (IX OF 1872). 

Rep. in pt. Act I of 1877. 

Rep. in pt, and am. Act 6 of 1899. 

Am., Act 4 of 1886, 12 of 1891 . 

S. 1 rep. in pt. and sched. rep.. Act 10 of 1914, Am. Act XXIV of 1917. 

Declared in force — 

in the Santhal Parganas, Reg. 3 of 1872, s. 3, as amended by Reg. 3 of 1899, s. 3 in the Arakan 
Hill District, Reg. 1 of 1916, s. 2 in Upper Burma (Except the Shan States) Act 13 of 1898, s. 4 ; in 
British Baluchistan, Reg. 3 of 1913, s. 3. 


Sections. 

PREAMBLE. 
PRELIMINARY. 
I. Short title. 

Extent. , 

Commencement. 
Enactments repealed. 


CONTENTS. 

Sections. 

2, Interpretation-clause. 

CHAPTER I. 

Of The Communication, acceptance ano 
Revocation, of proposals. 

3, Commnnication, acceptance and revoca- 
tion of proposals. 
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Sections. 

4. Communication when complete. 

5. Revocation of proposals and acceptances. 

0. Revocation how made. 

7. Acceptance must be absolute. 

8. Acceptance by performing conditions, or 
receiving consideration. 

9. Promises, express and implied. 

CHAPTER II. 

Of Contracts, Voidable contracts and 
Void agreements. 

10. What agreements are contracts. 

11. .Who are competent to contract. 

12. What is a sound mind for the purposes of 
contracting. 

13. “Consent” defined. 

14. “Free consent” defined. 

15. “Coercion” defined. 

16. “Undue influence” defined. 

17. “Fraud” defined. 

18. “Misrepresentation” defined. 

19. Voidability of agreements without free 
consent. 

20. Agreement void where both parties are 
under mistake as to matter of fact. 

21. Effect of mistakes as to law. 

22. Contract caused by mistake of one party 
as to matter of fact. 

23. What considerations and objects are law^ 
ful and what not. 

Void Agreements 

24. Agreements void, if Considerations and 
objects unlawful in part. 

25. Agreement without consideration void, 
unless — it is in writing and registered, 

or is a promise to compensate for some- 
thing done, 

or is a promise to pay a debt barred by 
limitation law. 

26. Agreement in restraint of marriage void. 

27. Agreement in restraint of trade void. 

Saving of agreement not to carry on busi- 
ness of which good will is sold; 

of agreement between partners prior to 
dissolution; 

or during continuance of partnership. 

28. Agreements in restraint of legal proceed- 
ings void. 

Saving of of contract to refer to arbitration 
dispute that may arise. 

Suits barred by such conti acts. 

Saving of contract to refer questions that 
have already arisen. 

29. Agreements void for uncertainty. 

30. Agreements by way of wager, void. 

Exception in favour of certain prizes for 

horse-racing. 

Section 294W of the Indian Penal Code 
not affected. 

CHAPTER III. 

Of Contingent contracts. 

31. “ Contingent contract ” defined. 

32. Enforcement of contracts contingent on 
an event happening. 

33. Enforcement of contracts contigent on 
an event not happening. 

34. When event on which contract is contin- 
gent to be deemed impossible, if it is the future 
conduct of a living person. 

33. When contracts become void which are 
contingent on happening of specified event with- 
in fixed time. 
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Sections. 

When contracts may be enforced which 
are contingent on specified event not happening 
within fixed time. 

36. Agreement contingent on impossible 
events void. 

CHAPTER IV. 

Of the Performance of contracts 

Contracts which must be performed . 

37. Obligation of parties to contracts. 

38. Effect of refusal to accept offer of per- 
formance. 

39. Effect of refusal of party to perform pro- 
mise wholly. 

By Whom Contracts must be performed. 

40. Person by whom promise is to be per- 
formed. 

41* Effect of accepting performance from 
third person. 

42. Devolution of joint liabilities. 

43. Any one of joint promisors may be com- 
pelled to perform. 

Each promisor may compel contribution. 

Sharing of loss by default in contribution, 

44. Effect of release of one joint promisor. 

45. Devolution of joint rights. 

Time and Place for Performance. 

46. Time for performance of promise where 
no application is to be made and no time is spe- 
cified. 

47. Time and place for performance of pro- 
mise where time is specified and no application to 
be made. 

48. Application for performance on certain 
day to be at proper time and place. 

49. Place for performance of promise where 
no application to be made and no place fixed for 
performance. 

50. Performance in manner or at time pres- 
cribed or sanctioned by ^promisee. 

PERFORMANCE OF RECIPROCAL PROMISES. 

51. Promisor not bound to perform unless 
reciprocal promisee ready and willing to perform. 

52. Order of performance of reciprocal pro- 
mises. 

S3* Liability of party preventing event on 
which contract is to take effect. 

54. Effect of default as to that promise which 
should be first performed, in contract consisting 
of reciprocal promises. 

55. Effect of failure to perform at fixed time 
in contract in which time is essential. 

Effect of such failure when time is not 
essential. 

Effect of acceptance of perfoimance at 
time other than that agreed upon. 

56. Agreement to do impossible act. 

Contract to do act afterwards becoming 

impossible or unlawful. 

Compensation for loss through non-per- 
formance of act known to be impossible or un- 
lawful. 

57. Reciprocal promise to do things legal and 
also other things illegal. 

58. Alternative promise, one branch being 
illegal. 

Appropriation of Payments. 

59. Application of payment where debt to be 
discharged is indicated. 

60. Application of payment where debt to be 
discharged is not indicated. 
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Sections. 

6 1. Application of payment where neither 
party appropriates. 

Contracts which need not be performed. 

62. Effect of novation, rescission, and alter- 
ation of contract. 

63. Promisee may dispense w’ith or remit per- 
formance of promise. 

64. Consequences of rescission of \oidable 
contract. 

65. Obligation of person who has received 
advantage under void agreement or contract that 
becomes void. 

66. Mode of communicating 01 revoking res- 
cission of voidable contract. 

67. Effect of neglect of promisee to afford 
promisor reasonable facilities for performance. 

CHAPTER V. 

Of certain Relations resembling those 

CREATED BY CONTRACT. 

- 68. Claim for necessaries supplied to person 
incapable of contracting, or on his account. 

69. Reimbursement of person paying money 
due by another, in payment of which he is in- 
terested. 

70. Obligation of person enjoying benefit of 
non-gratuitous act. 

71. Responsibility of finder of goods. 

72. Liability of person to whom money is 
paid, or thing delivered, by mistake or under 
coercion. 

CHAPTER VI. 

Of the Consequences of Breach of 
Contract. 

73. Compensation for loss or damage caused 
by breach of contract. 

Compensation for failure to discharge 
obligation resembling those created by contract. 

74. Compensation for breach of contract 
where penalty stipulated for. 

75. Party rightfully rescinding contract enti- 
tled to compensation. 

CHAPTER VII. 

Sale of Goods. 

When Property tn Goods sold passes. 

76. “Goods” defined. 

77. “Sale” defined. 

78. Sale how effected. 

79. Transfer of ownership of thing sold, which 
has yet to be ascertained, made or finished. 

80. Completion of sale of goods which the 
seller is to put into state in which buyer is to take 
them. 

81. Completion of sale of goods when seller 
has to do anything thereto in order to ascertain 
price. 

82. Completion of sale when goods are un- 
ascertained at date of contract. 

83. Ascertainment of goods by subsequent 
appropriation. 

84. Ascertainment of goods by seller’s selec- 
tion. 

85. Transfer of ownership of moveable pro- 
perty when sotd together with immoveable. 

86. Buyer to bear loss after goods have be- 
come his property. 

87. Transfer of ownership of goods ’agreed to 
be sold while non-existent. 

88. Contract to sell and deliver, at a future 
day, goods not in seller's possession at date of 
contract. 


Sections. 

89. Determination of price not fixed by con- 
tract. 

Delivery. 

90. Delivery how made. 

91. Effect of delivery to wharfinger or carrier. 

92. Effect of part-delivery. 

91. Seller not bound to deliver until buyer 
applies for delivery. 

94. Place of delivery. 

Seller's Lien. 

95. Seller’s lien. 

96. Lien where payment to be made at a 
future day, but no time fixed for delivery. 

“Insolvency” defined. 

97. Seller’s lien where payment to be made 
at future day, and buyer allows goods to remain 
in seller’s possession. 

98. Seller’s lien against subsequent buyer. 

Stoppage tn Transit. 

99. Power of seller to stop in transit. 

100. When goods are to be deemed in transit. 

101. Continuance of right of stoppage. 

102. Cessation of right on assignment by 
buyer of bill of lading. 

103. Stoppage where bill of lading is pledged 
to secure specific advance. 

104. Stoppage how effected. 

105. Notice of seller’s claim. 

:o6. Right of seller on stoppage. 

Resale. 

107. Resale on buyer’s failure to perform. 

Title. 

108. Title conveyed by seller of goods to buyer. 

Warranty. 

109. Seller’s responsibility for badnessof title. 

no. Establishment of implied warranty of 

goodness or quality. 

hi. Warranty of soundness implied on sale 
of provisions. 

112. Warranty of bulk implied on sale of 
goods by sample. 

1 13. Warranty implied where goods are sold 
as being of a certain denomination. 

1 1 4. Warranty where goods ordered for a 
specified purpose. 

115. Warranty on sale of articles of well 
known ascertained kind. 

1 16. Seller when not responsible for latent 
defect. 

1 1 7. Buyer’s right on breach of warrarty. 

1 18. Right of buyer on breach of warranty in 
respect of goods not ascertained. 

Miscellaneous . 

1 19. When buyer may refuse to accept, if 
goods not ordered are sent with goods ordered. 

120. Effect of wrongful refusal to accept. 

1 21. Right of seller as to rescission on failure 
of buyer to pay price at time fixed. 

122. Sale and transfer of lots sold by auction. 

123. Effect of use, by seller, of pretended 
biddings to raise price. 

CHAPTER VIII. 

Of Indemnity and Guarantee. 

124. “ Contract of indemnity ” defined. 

125. Rights of indemnity- holder when sued.^ 

126. “ Contract of guarantee, ” “ surety 
“principal debtor,” and “creditor”. 

127. Consideration for guarantee. 

128. Surety’s liability. 

129. “Continuing guarantee.” 

130. Revocation of continuing guarantee. 
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Sections. 

131. Revocation of continuing guarantee by 
surety’s death. 

132. Liability of two persons, primarily liable, 
not affected by arrangement between them that 
one shall be surety on other’s default. 

133. Discharge of surety by variance in terms 
of contract. 

134. Discharge of surety by release or dis- 
charge of principal debtor. 

135. Discharge of surety when creditor com- 
pounds with, gives time to, or agrees not to sue 
principal debtor. 

136 Surety not discharged when agreement 
made with third person to give time to principal 
debtor. 

137. Creditor’s forbearance to sue does not 
discharge Surety. 

138. Release of one co surety does not dis- 
charge others. 

139. Discharge of surety by creditor’s act or 
omission impairing surety’s eventual remedy. 

140. Rights of surety on payment or peiform- 
ance. 

1 4 1 . Surety’s right to benefit of creditor’s 
securities. 

142. Guarantee obtained by misrepresentation 
invalid. 

143. Guarantee obtained by concealment in- 
valid 

144. Guarantee on contract that ci editor shall 
not act on it until co-surety joins. 

145. Implied promise to idemnify surety. 

146. Co-sureties liable to contribute equally. 

147 - Liability of co-sureties bound in diffe- 
rent sums. 

CHAPTER IX. 

Of Bailment. 

148 “Bailment,” “bailor” and “ bailee ” 
defined. 

149. Delivery to bailee how made. 

150. Bailor’s duty to disclose faults in goods 
bailed. 

151. Care to be taken by bailee. 

152. Bailee when not liable for loss, etc., of 
thing bailed. 

153. Termination of bailment by bailee’s act 
inconsistent w ith conditions. 

154. Liability of bailee making unauthorized 
use of goods bailed. 

155. Effect of mixture, with bailor’s consent, 
of his goods with bailee’s. 

156. Effect of mixture, without bailor’s con- 
sent, when the goods can be separated. 

157. Effect of mixture, without bailor’s con- 
sent, when the goods cannot be separated. 

158. Re-payment by bailor; of necessary ex- 
penses 

159. Restoration of goods lent gratuitously. 

160. Return of goods bailed, on expiration of 
time or accomplishment of purpose. 

161. Bailee’s responsibility when goods are 
not duly returned, 

162. Termination of gratuitous bailment by 
death. 

163. Bailor entitled to increase or profit from 
goods bailed. 

164. Bailor’s responsibility to bailee. 

165. Bailment by several joint owners. 

166. Bailee not responsible on re-delivery to 
bailor without title. 


Sections. 

167. Right of third person claiming goods 
bailed. 

168. Right of finder of goods ; may sue for 
specific reward offered. 

169. When finder of thing commonly on sale 
may sell it. 

170. Bailee’s particular lien. 

1 71. General lien of bankers, factors, whar- 
fingers, attorneys and policy-brokers. 

Bailments of Pledges. 

172. “ Pledge ”, “ pawner ” and “ pawnee ” 
defined. 

173. Pawnee’s right of retainer. 

174. Pawnee not to retain for debt or promise 
other than that for which goods pledged. 

Presumption in case of subsequent ad- 
vances. 

175. Pawnee’s right as to extraordinary ex- 
penses incurred. 

176. Pawnee’s right where pawnor makes de- 
fault. 

177. Defaulting pawnor’s right to redeem. 

178. Pledge by possessor of goods, or of 
documentary title to goods. 

170. Pledge where pawnor has only a limited 
interest. 

Suits by Bailees or Batlors agatnst wrong doers. 

180. Suit by bailor or bailee against wrong- 
doer. 

i8r. Apportionment of relief or compensation 
obtained by such suits. 

CHAPTER X. 

AGENCY. 

Appointment and Authority of Agents. 

182. “Agent ” and “ principal ” defined. 

183. Who may employ agent. 

184. Who may be an agent. 

185. Consideration not necessary. 

186. Agent’s authority may be expressed or 
implied. 

187. Definitions of express and implied autho- 
rity. 

188. Extent of agent’s authority. 

189. Agent’s authority in an emergency. 

Sub- Agents. 

190. When agent cannot delegate. 

191. “Sub-agent” defined. 

192. Representation of principal by sub-agent 
properly appointed. 

Agent’s reponsibility for ^ub-agent. 

Sub-agent’s responsibility 

193. Agent’s responsibility for Sub-agent ap- 
pointed without authority. 

J94. Relation between principal and person 
duly appointed by agent to act in business of 
agency . 

195. Agent’s duty in naming such person 

Ratifi cation. 

196. Right of person as to acts done for him 
without his authority. 

Effect of ratification. 

197. Ratification may be expressed or implied. 

198. Knowledge requisite for valid ratification. 

199. Effect of ratifying unauthorized act 
forming part of a transaction. 

200. Ratification of unauthorized act cannot 
injure third person. 

Revocation of Authority. 

201. Termination of agency, 

202. Termination of agency where agent has 
an interest in subject-matter. 
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Sections. 

203. When principal .may revoke agent’s 
authority. 

204, Revocation where authority has been 
partly exercised. 

• 205, Compensation for revocation by princi- 

pal, or renunciation by agent. 

206. Notice of revocation or renunciation. 

207* Revocation and renunciation may be ex- 
pressed or implied. 

208. When termination of agent’s authority 
takes effect as to agent, and as to third persons. 

209. Agent’s duty on termination of agency 
by principal’s death or insanity. 

210. Termination of sub-agent’s authority. 

Agent's duty to Principal. 

an. Agent’s duty in conducting principal’s 
business. 

212. Skill and diligence required from agent. 

213. Agent’s accounts. 

214. Agent’s duty to communicate with prin- 
cipal. 

215. Right of principal when agent deals, on 
his own account, in business of agency without 
principal’s consent. 

216. Principal’s right to benefit gained by 
agent dealing on his own account in business of 
agency. 

217. Agent’s right of retainer out of sums re- 
ceived on principal’s account. 

218. Agent’s duty to pay sums received for 
principal. 

219. When agent’s remuneration becomes 
due. 

220. Agent not entitled to remuneration for 
business misconducted. 

221. Agent’s lien on principal’s property. 

Principal' s Duty to Agent. 

222. Agent to be indemnified against conse- 
quences of lawful acts. 

223. Agent to be indemnified against conse 
quences of acts done in good faith. 

224. Non-liability of employer of agent to do 
a criminal act. 

225. Compensation to agent for injury caused 
by principal’s neglect. 

Effect of Agency on Contract with third persons . 

226. Enforcement and consequences of 
agent’s contracts. 

227. Principal how far bound when agent ex- 
ceeds authority. 

228. Principal not bound when excess of 
agent’s authority is not separable. 

229. Consequences of notice given to agent. 

230. Agent cannot personally enforce, nor be 
bound by, contracts on behalf of principal. 

Presumption of contract to contrary. 

231. Rights of parties to a contract made by 
agent not disclosed. 

232. Performance of contract with agent sup- 
posed to be principal. 

233. Right of person dealing with agent per- 
sonally liable. 

234. Consequence of inducing agent or prin- 
cipal to act on belief that principal or agent will 
be held exclusively liable. 


Sections. 

235. Liability of pretended agent. 

236. Person falsely contracting as agent not 
entitled to performance. 

237. Liability of principal inducing belief 
that agent’s unauthorized acts were authorized. 

238. Effect, on agreement, of misrepresenta- 
tion or fraud by agent. 

CHAPTER XI. 

Of Partnership. 

239. “ Partnership ” defined. 

“ Firm ” defined. 

240. Lender not a partner by advancing 
money for share of profits. 

241. Property left in business by retiring part- 
ner, or deceased partner’s representative, 

242. Servant or agent remunerated by share 
of profits not a partner. 

243. Widow or child of deceased partner re- 
ceiving annuity out of profits not a partner. 

244. Person receiving portion of profits for 
sale of good-will not a partner. 

245. Responsibility of person leading another 
to believe him a partner. 

246. Liability of person permitting himself 
to be represented as a partner. 

247. Minor partner not personally liable, but 
his share is. 

248. Liability of minor partner on attaining 
majority 

249. Partner’s liability for debts of partner- 
ship. 

250. Partner’s liability to third person for 
neglect or fraud of co-partner. 

251. Partner’s power to bind co-partners. 

252. Annulment of contract defining partner’s 
rights and obligations. 

253. Rules determining partners mutual re- 
lations where no contract to contrary. 

254. When Court may dissolve partnership 

255. Dissolution of partnership by prohibi- 
tion of business. 

256. Rights and obligations of partners in 
partnership continued after expiry of term for 
which it was entered into. 

257. General duties of partners. 

258. Account, to firm, of benefit derived from 
transaction affecting partnership. 

259. Obligations, to firm, of partner carrying 
on competing business. 

260. Revocation of continuing guarantee by 
change in firm. 

261. Non-liability of deceased partner’s estate 
for subsequent obligations. 

262. Payment of partnership-debts, and of 
separate debts. 

263. Continuance of partner’s rights and ob- 
ligations after dissolution. 

264. Notice of dissolution. 

265. Winding up by Court on dissolution or 
after termination. 

266. Limited liability partnerships, incorpor- 
ated partnerships, and joint stock companies. 

SCHEDULE. — Enactments repealed. 
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Preamble . 


Short title. 


THE INDIAN CONTRACT ACT (IX OF 1872).i 

[z$th April , 1872. 

WHEREAS it is expedient to define and amend cer- 
tain parts of the law relating to contracts ; it is hereby 
enacted as follows : — 

Preliminary . 

1 . This Act may be called The Indian Contract 
Act, 1872. 

It extends to the whole of British India 2 ; and it 
shall come into force on the ist day of September, 1872. 

* * * * 

* * ]3 nothing herein con- 

tained shall affect the provisions of any Statute, Act or 
Regulation not hereby expressly repealed, nor any usage or custom of trade, nor any 
incident of any contract, not inconsistent with the provisions of this Act. 

2. In this Act the following words and expressions are used in the following 
senses, unless a contrary intention appears from the 
context : — 


Extent. Commencement. 
[ * 

Enactments repealed. 


Interpretation-clause. 


*For the Statement of Objects and Reasons 
for the Bill which was based on a report of Her 
Majesty’s Commissioners appointed to prepare a 
body of substantive law for India, dated July 6th, 
1866, see Gazette of India, 1867, Extraordinary, 
p. 34 ; for the Report of the Select Committee, 
see ibid ., Extraordinary, dated 28th Maich, 1872; 
for discussions in Council, see ibid., 1867, Supple- 
ment p. 1064; ibid., 1 871, p. 313; and ibid., 1872, 
P. 527 - 

The chapteis and sections of the Transfer of 
Property Act (IV of 1882), which relate 
to contracts are, in places in which that Act is in 
force, to be taken as part of Act IX of 1872 — see 
Act IV of 1882, S. 4- 

Sec. 1 . — 2 Act IX of 1872 has been declared 
in force in — 

the Santhal Parganas — see the Santhal Par- 
ganas Settlement Regulation (III of 1872), as 
amended by the Santhal Parganas Justice and 
Laws Regulation (III of 1899), S. 3 [Ben. 
Code] ; 

the Arakan Hill District— see the Arakan Hill 
District Laws Regulation (IX of 1874), S. 3 
[Bur. Code] ; 

Upper Burma generally (except the Shan 
States)—*** the Burma Laws Act (XIII of 1898), 
S. 4 (1) [Bur. Code] ; 

British Baluchistan— see the British Baluchis- 
tan Laws Regulation (I of 1890), S. 3, Bal. Code. 

It has been declared by notification under S. 3 
(a) of the Scheduled Districts Act (XIV of 
1874) [infra], to be in force in — 

the Tarai of the Province of Agra — see Gazette 
of India , 1876, Pt. I, p. 505 ; 

the Districts of Hazaribagh, Lohardaga and 
Manbhum, and Pargana Dhalbhum and the 
Kolhan in the District of Singbhum — see Gazette 
of India, 1881, Pt. I, p. 504. (The District of 
Lohardaga included at this time the present 
District of Palamau which was separated in 1894. 
The District of Lohardaga is now called the 
Ranchi District— see Calcutta Gazette , 1899, Pt. 
I, P. 44 *) 

8 The words “ The enactments specifi- 
ed in the Third Schedule are repealed to the 
extent specified in the fourth column thereof ; 


but” repealed by Act X of 1914, Sch. II. 

CONTRACT ACT. — Act is not retrospective. 5 
M.I.A. 109 ; 12 Bom. L.R. 451 (458, 472). It is 
an amending as well as a consolidating Act. 40 

B. 630 (P.C.)=3i M. L. J. 541. Act is not 

exhaustive. It does not purport to be a complete 
Code dealing with the law relating to contracts, 
but defines and amends certain parts of that law. 
40 I.C. 194 = 19 Bom. L.R. 370; 35 M. 728 = 21 
M.L.J. 600. S 1 saves from its operation all Sta- 
tutes, Acts and Regulations not expressly 
repealed by this Act, and also special usages and 
trade customs. 18 Cal. 620 = 18 I. A. 121 (P.C.). 
This Act does not affect the following usages and 
custom: — Pre emption. 18 Cal. 620; Arbitrator’s 
lien ; Attorney's lien (6 Cal. 1) ; Mercantile cus- 
tom as to Hundis, Common Carriers and Maritime 
Law, etc. 18 Cal. 620 (P. C.) ; 98 I. C. 759== 

A. I. R. 1927 Nag. 89. The Contract Act is not 
exhaustive so far as the law relating to common 
carriers is concerned. 9 I. C. 966=32 P. W. R. 
1911 (30 C. 530 ; 18 Cal. 623, Ref.). Although 
the Contract Act purports to deal only with cer- 
tain parts of the law relating to contracts, yet it 
should be regarded as exhaustive and binding 
on the Courts in India when it treats a subject in 
a way at variance with the English Law. 38 I. 

C. 915 = 12 N. L. R. 177, Applicability of Act 
to contracts regarding land. See 19 S. L. R. 
337 ; Principle of the Act applicable to all 
transfers. 25 A. L. J. 708 = 103 I. C. 310 — A. I. 
R. 1927 All. 693. A mercantile custom in con- 
travention of the written terms of a contract can 
be of no avail in a suit under the contract, but 
evidence of custom not consistent with the con- 
tract can be admitted. 41 Bom. 518 = 18 Bom. 
L. R. 532. Where there is reliance on custom 
there is necessarily a variation from the written 
contract, but the variation need not be in con- 
tradiction of or repugnant to it. 41 Bom. 518 = 
18 Bom. L. R. 532. English common law principles 
can be applied so far as they apply to Indian 
circumstances and are not inconsistent with this 
Act. See 4 I. A. 23. 

Sec. 2 . GENERAL. — There is no universal rule 
that a stranger to a contract can in no circum- 
stance claim a benefit thereunder. 77 Ind. Cas. 
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(a) When one person signifies to another his willingness to do or to abstain 
froip doing anything, with a view to obtaining the assent of that other to such act or 
abstinence, he is said to make a proposal ; 

(&) When the person to whom the proposal is made signifies his assent thereto, 
the proposal is said to be accepted. A proposal, when accepted 1 becomes a promise ; 

(c) The person making the proposal is called the “ promisor,” and the person 
accepting the proposal is called the ‘ promisee * ; 

(rf) When, at the desire of the promisor, the promisee or any other person has 
done or abstained from doing, or does or abstains from doing, or promises to do or to 


261 = 35 C. L. J. 493-- *923 Cal. 25 (32 A. 410 ; 

41 Ind. Cas. 737 ; 46 Cal. 160, Rel.). See also 
notes under S. 37 infra It is competent to a 
tenant to invoke the benefit of a contract be- 
tween the Government and the settlement holder 
even though he may not be a party thereto. 
(Ibid .) (11 C. L. J. 68; 37 C. 449 ; 3 Pat. L. J. 
397 ; 17 C.L.J. 70, Ref.), 

Seo. 2 (a). — An offer must be distinguished 
from an invitation for an offer. 65 I. C. 282 = 
1922 Lah. 100. Catalogue of goods is not offer, 
but only invitation for offer. 12 O.C. 17 ; so also 
statement of lowest price in answer to enquiry. 

8 I.C. 601. A letter from a prospective buyer 
asking for quotations from a merchant is an in- 
vitation for an offer. 65 I.C. 282 = 1922 Lah. 100. 
If the merchant sent his quotations and the 
buyer accepts them and orders goods that con- 
stitutes the proposal which the seller may or 
may not accept, (ibid.) A quotation submitted 
by a trader as the basis of a possible order from 
customers is distinct from an offer to sell which 
if accepted creates a contract for the breach of 
which damages may be recovered. 37 M.L.J. 
712=54 I.C. 550. But see also 7 Bur. L.T. 136 = 
23 Ind. Cas. 322. A bid at an auction is nothing 
more than an offer and can be withdrawn like all 
other offers before it is accepted by the fall of 
the hammer. 43 M.L.J. 132 = 45 M. 799 = 70 I.C. 
977 = 1922 M. 485 ; 19 I.C. 904 = 18 C. L. J. 53. 
An offer to sell and to keep the offer open till a 
certain time is nudum pactum and can, at any 
time before acceptance, be recalled. 31 I.C. 890. 
Where there was a completed contract, reduction 
to writing is merely incidental to the completion 
of the contract. 21 M. L. J. 182=9 I. C. 104 = 
(1911) 1 M. W. N. 17. Letter of request for a 
loan is only a proposal. 71 I. C. 968. See also 
13 Bora. 669 ; 16 Mad. 283. It cannot be sued 
on as a promissory note. 71 I.C. 968. Boy run- 
ning away from home — Boy’s father advertising 
reward to any one tracing him and bringing him 
home — Taking boy to Police Station, making 
report and sending telegram to boy’s father are 
substantial performance of condition, for which 
reward may be claimed. See 23 A. L. J. 655 = 
88 I. C. 908 = 1925 All. 539. 

Sec. 2 (b). — 1 As to when communication of 
acceptance becomes complete, see S. 4, ill. (b), 
infra . As to contract by offer and acceptance, 
see 20 I. C. 282=277 P. L. R. 1913 ; 36 Bom. 
557 *= 14 Bom. L. R. 648. Offer by letter — 
Acceptance in minute— Terms of, partly incor- 
porated therein — Variance between letter and 
minute. 27 M. L. J. 74 » 18 C. W. N. 1 185 = 24 
I. C. 506 = 10 N. L. R. 108 (P. C.). Where a 
contract is made by letters, the place where the 
final assent is given to the offer is the place 
where the contract is made. 6 A. L. J. 213 ; 27 
Mad. 535 ,* 12 O. C. 17. A promise need not be 


in w riting. 23 Mad. 94. What is proposal and 
promise in auction sales. 14 Mad. 235. Incom- 
plete negotiation, not being complete contract 
cannot be sued upon. 39 Bom. 529. Reward, 
offered for the search of a missing boy, /or whose 
search a servant was already sent, cannot be 
claimed by the servant though he found the boy 
out ; the servant did not undertake the search 
after the offer nor on its strength and hence the 
finding out by him does not amount to accept- 
ance by conduct. 19 I. C. 576 = 1 1 A.L, j. 489. 

Seo. 2 (d). — “Consideration” as defined in this 
section is wider than the meaning of the term in 
English law. See 41 Cal. 137, Consideration 
may move from a third party. 6 Mad. 351, Thus 
broker’s undertaking to pay the premium is good 
consideration in marine insurance contract. 27 
Bom. L.R. 1310 = 91 I.C. 419 = 1926 Bom. 82. 
Old debts from good consideration for a mort- 
gage or transfer of property. 50 I. C. 1 1 7 ; 12 
A. L.J. 629 = 23 I. C. 900 =36 A. 365. So also a 
compromise of disputed claim. 3 Cal. 602 ; 90 
I.C. 766 = 2 O.W.N. 849 ; 2 O. C. 300 ; 1925 Pat. 
68. So also promise of marriage is good consi- 
deration for a settlement. 9 L.W. 132. Time- 
barred debts may be valid consideration. 1925 
Oudh 267. A subscription gratuitously promised 
to an institution cannot be recovered even if the 
promisor is the treasurer thereof. 36 A. 268 = 12 
A. L.J. 351. See also 14 Cal. 64. A gift in con- 
sideration of the donee performing certain reli- 
gious services at a temple is a transfer for valu- 
able consideration. 46 I.C. 19 = 20 Bom L.R. 441. 
If the promisee does some act from which a 
third person is benefitted which he would not 
have done but for the promise, the consideration 
is sufficient. 45 C. 774 = 22 C.W.N. 188. See also 89 
I.C. 819 (Benefit to one co promisor is enough. 
A compromise is an agreement to put an end to 
disputes and to terminate or avoid litigation. The 
real consideration is not the sacrifice of a right 
but the abandonment of a claim. 20 C. W. N. 
210 = 32 I. A. 468 (P. C.). But see also 53 I. C. 
497 = *37 P. R- 1919 ; 1925 Pat. 68. Whether 
an agreement by a landlord to accept rent at a 
lower rate is unenforceable for want of consider- 
ation is doubtful. 32 I. C. 185 = 20 C.W.N. 680. 
Payment and acceptance of rent at a reduced rate 
may be adduced as evidence to show that the 
parties never intended that the stipulation to pay 
the full rent was to be acted upon or in the alter- 
native that there had been a waiver. (Ibid.) Re- 
lease of original debtor may be a consideration 
for liability of another. 31 I. C. 29 = 22 C. L. J. 
235. Agreement by creditor to give up a part of his 
claim — No consideration is necessary. See 1925 
Mad. 660 = 48 M. L. J. 721 ; 89 I. C. 174 = 1925 
Nag. 455. Where the members of a community, 
who had rendered some help to the defendant, 
Btipalated for payment by him of a certain 
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abstain from doing, something, such act or abstinence or promise is called a consi 
deration for the promise ; 

( e ) Every promise and every set of promises, forming the consideration for 
each other, is an agreement ; 

(/) Promises which form the consideration or part of the consideration for 
each other are called reciprocal promises ; 

(#) An agreement not enforceable by law is said to be void ; 

(h) An agreement enforceable by law is a contract ; 

(0 An agreement which is enforceable by law at the option of one or more of 
the parties thereto, but not at the option of the other or others, is a voidable contract ; 

0) A contract which ceases to be enforceable by law becomes void when it 
ceases to be enforceable, 

CHAPTER I. 

Of the Communication, Acceptance and Revocation of Proposals. 

3 . The communication of proposals, the acceptance of proposals, and the revo- 
cation of proposals and acceptances, respectively, are 
C° mmuni <: atlc m’ acceptance deemed 1 0 be made by any act or omission of the party 

proposing, accepting or revoking by which he intends to 
communicate such proposal, acceptance or revocation, or which has the effect of 
communicating it. 


sum of money to the community as a whole, 
and he promised to do so. Held , that the pro- 
mise was for consideration and was enforceable. 
44 M. L. J. 240 ; 72 I C. 95 = 1923 Mad. 434 
A forbearance to sue a debtor on his pro-note is 
a good consideration for the latter executing a 
security bond for payment of the debt. An agree- 
ment for forbearance need not be for any definite 
or particular time. It is enough if an implied 
request for forbearance be inferred. 51 I.C. 963 
= 36 M.L.J. 618. See also 23 A.L.J. 561=88 
I.C. 768 = 47 All. 637 = 1925 All. 503. Any 
detriment suffered by defendant on the faith of 
the promise of the plaintiff will be sufficient con- 
sideration to make the plaintiff’s promise 
enforceable. 44 I.C. 479 = (1918) M. W.N. 173 
(14 Cal. 64 and 36 All. 268, Foil.), Considera- 
tion may consist in abstention from taking legal 
proceedings. 32 I.C. 416; 65 I. C. 52 = 1922 
Lah. 269. See also 17 Bom. 457. The release 
of a claim by one person is a consideration for 
guarantee of payment by another only when 
that claim is given up and not when there is a 
mere promise. (1916) 2 M. W. N. 264 = 29 I. 
C. 422=4 L. W. 553. An agreement not to 
appeal, the consideiation for which is the mutual 
consent of the parties to refer the matter in 
dispute to the Court itself is binding on the 
parties. 26 I. C, 355. A consideration in law 
must be ‘good’ and ‘valuable’. 16 M.L.T 194 = 
27 M. L. J. 249 = 25 I. C. 726 (1 A. 309, Foil.). 
A consideration paid to one joint promisor is 
legally sufficient to support a promise made by 
others. 38 M. 680 = 22 I. C. 1 =26 M. L. J. 113 ; 
26 M. L. j: 127 = 23 I. C. 951 =38 M. 753. See 
also (1912) M.W.N. 930. An agreement in pur- 
suance of which a member of a Hindu family 
declines to take share in the family property at a 
partition on the consideration that the others 
shall maintain their sister forms a good consider- 
ation for the sister to enforce her rights of main- 
tenance against her brothers. 14 I.C. 517 ; 36 M. 
157 = 13 I.C. 458 = 22 M. L.J. 231 (4 M. 137, rel. 
on). As to when a third party can sue upon a 
contract, see 32 C.W.N. 634 = 47 C.L.J. 587. A 


mere Ruzu Khata unsupported by oral agreement 
or consideration does not form a fresh contract. 
58 I.C. 3c. Forbearance to continue an appeal 
against a person on that person’s brother agree- 
ing to pay the amount claimed is a good consi 
deration. 17 I.C. 466 = 15 O.C. 314 ; 74 I.C. 316 
= 26 O.C. 204. Creditor’s forbearance to sue the 
debtor was sufficient consideration for promise 
by third party. 11 I.C. 773 ; 4 Bur. L.T. J56. 
Promise by agent without consideration is not 
enforceable either against agent or principal. 105 
I.C. 214. 

EVIDENCE. — Recitals as to consideration in 
documents is prtma facie evidence thereof as 
between the paities. 27 All. 71 ; 23 Cal. 950 
(P.C.) ; but can be rebutted by other evidence, 
oral or documentary. 5 Mad. 6 ; 8 All. 641 ; 27 
I. A. 93. Evidence Act, S. 92 is no bar. ( Ibid .) 

Sec. 2 (e). — See 86 I. C. 509 = 1925 Mad. 943. 

Sec. 2 (g). — Where a contract is illegal only in 
part, if such part is separable from the rest, the 
illegal portion alone is void ; but, if it is not so 
separable, the whole is void. 9 Bom. 176. 

Sec. 2 (h). — A representation of fact is a con- 
tract and the party misrepresenting is bound to 
make good the representation. 31 I. C. 708 = 17 
Bom. L. R. 783. 

Sec. 3. — Offer must be intended to create legal 
relations. 23 Bom. 420. Thus mere invitation to 
dinner is no offer. ( Ibid .) A promise to keep an 
offer open for a certain time is binding if sup- 
ported by consideration. 2 M. L. J. 52. Ac- 
ceptance must be absolute and correspond with 
the offer. 24 Bom. 510. Else it is only a contra 
offer. {Ibid ( See also notes under S. 7). Though 
a contract implies two parties, a contract in 
writing does not require the signature of both 
parties. 22 C. L. J. 31 1 =20 C. W.N. 408. A 
bond executed and delivered by one party which 
is accepted by another is a contract in writing. 
(Ibid.) Revocation of contract requires concur- 
rence of both parties. A. I. R. 1925 P. C. 232 
(P. C.). Evidence of completion of contract. 
^ 16 I.C. 75 (P- C.). 
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Communication when com- 
plete. 


4. The communication of a proposal is complete 
when it comes to the knowledge of the person to whom it 
is made. 


The communication of an acceptance is complete, — 

as against the proposer, when it is put in a course of transmission to him, so as 
to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the proposer. 

The communication of a revocation is complete, — 

as against the person who makes it, when it is put into a course of transmission 
to the person to whom it is made, so as to be out of the power of the person who 
makes it ; 

as against the person to whom it is made, when it comes to his knowledge. 

Illustrations. 


(а) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 

(б) B accepts A's proposal by a letter sent by post. 

The communication of the acceptance is complete, — 

as against A , when the letter is posted ; 
as against B , when the letter is received by A. 

(r) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. It is complete as 
against B when B receives it. 

B revokes his acceptance by telegram. B } s revocation is complete as against B when the 
telegram is despatched, and as against A when it reaches him. 

5. A proposal may be revoked at any time before 
° f proposa,s and the communication of its acceptance is complete as against 

dLCCpiauCCd, - r i 

the proposer, but not afterwards. 

An acceptance may be revoked at any time before the communication of the 
acceptance is complete as against the acceptor, but not afterwards. 


Illustrations . 

A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when B posts his letter of 
acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the letter communi- 
cating it reaches A y but not afterwards. 


Revocation how made. 0 \ proposal is revoked — 

(1) by the communication of notice of revocation by the proposer to the other 

party ; 

(2) by the lapse of the time prescribed in such proposal for its acceptance, or, 
if no time is so prescribed, by the lapse of a reasonable time, without communication 
of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to acceptance ; 


or 

(4) by the death or insanity of the proposer, if the fact of his death or insanity 
comes to the knowledge of the acceptor before acceptance. 

Acceptance must be 7 . In order to convert a proposal into a promise, 

absolute. the acceptance must — 


Sec. 4 . — An offer is made not at the place from 
which it is sent but at the place where it reaches 
the acceptor. 37 M. L. J. 712=54 I. C. 550. See 
also 4 Bom. L. R. 215 (Proposal made through 
agent); 16 Cal. 70 2 (Revocation of proposal 
when can be made), 

Secs. 4 - 5 .— .SW 30 Bom. L. R. 570. 

Sec. 5 . — Where there is no unqualified accept- 
ance before revocation which does not reach the 
person owing to his own misrepresentation about 
his address, the offeror must be deemed to have 
validly revoked his proposal. 51 I. C. 860. 

Secs. 7 * 9 . --To convert a proposal into a promise 


the acceptance must be unqualified and without 
condition. A.I.R. 1922 P. 24. When once a propo- 
sal is practically refused it does not hold good and 
no acceptance after the refusal could convert the 
proposal into a promise so as to create a contract. 
1922 P. 24. The acceptance of a proposal must 
be unqualified and proposer cannot impose on 
the party to whom it is addressed the obligation 
to refuse it under the penalty of imputed assent 
or attach to his silence the legal result that he 
must be deemed to have accepted it. 54 I. C. 
437 « 18 A. L. J. 73. See also 37 I. C. 792 = 5 L. 
W. 149 **(1917) M.W.N. 91 J 18 A. L. J. 73 i U 
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(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, unless the proposal 
prescribes the manner in which it is to be accepted. If the proposal prescribes a 
manner in which it is to be accepted, and the acceptance is not made in such manner, 
the proposer may, within a reasonable time after the acceptance is communicated to 
him, insist that his proposal shall be accepted in the prescribed manner, and not other- 
wise ; but if he fails to do so, he accepts the acceptance. 

8. Performance of the conditions of a proposal, or 
condhtons^o" receding ' tlf th . e acceptance of any consideration for a reciprocal pro- 
sideration. mise which may be offered with a proposal, is an accept- 

ance of the proposal. 

9. In so far as the proposal or acceptance of any promise is made in words, the 

promise is said to be express. In so far as such proposal 
lied° imSeS eXPreSS and im or acceptance is made otherwise than in words, the pro- 
mise is said to be implied. 

CHAPTER II. 

Of Contracts, Voidable Contracts and Void agreements. 

10. All agreements are contracts 1 if they are made by the free consent of 

parties competent to contract, for a lawful consideration^ 
What agreements are con- anc j a ] aw f u i object, and are not hereby expressly 
tracts ‘ declared to be void. 


Bom. 510. Acceptance of a proposal may be made 
without express communication, by conduct of 
the acceptor. 54 I. C. 437 = 18 A. L. J. 73. See 
also 92 P.R 1913 = 22 Ind. Cas, 811 ; 49 All. 674 
= 100 I. C. 1023 = 25 A. L. J. 372 = A. I. R. 1927 
All. 407 (English and Indian law compared and 
discussed), {/bid.) A written offer to take goods 
accompanied by a sum of money representing the 
price is acceptance, if the purchaser credits the 
money received to his account. 54 I. C. 437 = 18 
A. L. J. 73. Acceptance of an offer with a varia- 
tion is no acceptance at all ; it is simply a 
counter-proposal which should be accepted by the 
original promisor before a contract can be made 
and such an acceptance need not be in writing. 
92 P. R. 1913 = 22 I. C. 8 1 1. See also 1922 P. 24. 
Acceptance is not conditional, merely by an 
immaterial addition, or by the mere fact that 
some other terms are discussed in subsequent 
letters. 5 Bom. L. R. 9=36 Bom. no. A quali- 
fied acceptance of a proposal is but a counter- 
proposals, omission to reply to which would not be 
an acceptance of it. 5 L. W. 149=37 I* 79 2 = 
(1917) M. W. N. 91. See also 18 A. L. J. 73 5 4? 
Bom. 8 = 57 I. C. 971 =22 Bom. L. R. 872. 

Secs. 7 and 8 —A contract is concluded as soon 
as all the essential terms are settled though the 
formal documents have yet to be executed., 54 
I. C. 550 = 37 M. L. J 712; 21 M. L. J. 182. 
Mistake of telegraph officials in transmitting terms 
of proposal will prevent the proposal from matur- 
ing into a contract. (iqio)M. W. N 513. If a 
contract has to be made out from the correspond- 
ence between the parties, the whole of the cor- 
respondence is to be seen in order to determine 
whether there was a completed contract. 54 I. C. 
550 = 37 M. L. J. 712*. [ (1916) 2 Ch. 187, Ref ; 

(1879) L. R. 4 A. C. 311, Dist.]. When the pro- 
posal and acceptance are made by means of 
letters the contract must be deemed to have 
been made at the place where the letter of accept* 
ance is posted. 73 I. C. 205 = 1923 Lah. 427. 
See also 39 Mad. 509 (P. C.). 


Sec. 8. — Prospectus of Company in case 
of insurance policy, railway receipts, etc., are 
deemed part of the contract. 25 Mad. 183 ; 21 
Mad. 172. Acceptance may be implied from 
conduct. 49 All. 674 = A. I. R. 1927 All. 407. 

AUCTION Sales. — In the absence of any 
restriction to the contrary in the conditions of sale, 
a person may bid as benamidar for another and 
the fact that the bidder did not disclose his 
character of benamidar does not entitle the prin- 
cipal to revoke the auction sale. 29 I. C. 12 = 
28 M. L. J. 617. When an amin holding an auc- 
tion safle accepts the highest bid on behalf of his 
principal subject to the principal’s giving his 
assent to it, there is a valid and enforceable con- 
tract when that assent has been given. {Ibid.) 

Sec. 9. — Implied contracts are as much binding 
as express contracts on the parties. 16 I. C. 609 ; 
31 I. C. 783 = 29 M. L. J. 749 ; 49 All. 674 = A. I. 
K. 1927 All. 407. See also 9 M.I.A. 256 (contract 
to pay interest implied from mercantile usage). 
Agreement to pay compound interest may be 
inferred from course of business for a long period 
38 M. L. J. 387 = 18 A. L. J. 359 = 22 Bom. L. R. 
545 = 44 Bom. 474 = 47 I. A. 17 (P. C.). Agent’s 
claim for extra remuneration on implied contract 
is enforceable. 31 I. C. 783 = 29 M. L. J. 749. 

Sec. 10 . — x See S. 2, cl. (A), supra . 

2 See S. 25, expln. 2, and S. 102, infra. 
Construction of Contract.— E ach 
contract must be construed with reference 
to its own terms, and not by reference to any 
other contract. 19 C. W. N. 623. Evidenceof 
what took place after the contract is not good evi- 
dence as to construction of contract. 36 Bom. 
387 (P.C.). In case of conflict between printed 
portion of a contract and the written portion, the 
written portion prevails. 19 Bom. L.R. 845. But 
see 30 Bom. 1. 

Illustrative Cases. — A mortgage without 
consideration is a nullity and inoperative. 35 I.C. 
455. An agreement to give time to judgment 



74 * 


THE CIVIL COURT MANUAL. 


[S. 11 

Nothing herein contained shall affect any law in force in British India, and not 
hereby expressly repealed, by which ahy contract is required to be made in writing 1 
or in the presence of witnesses, or any law relating to the registration of documents. 

11. Every person is competent to contract who is of the age of majority accord- 
ing to the law to which he is subject, 2 and who is of 
tract* 0 are Competent to con ' sound mind, and is not disqualified from contracting by 

any law to which he is subject. 


debtor like all other agreements must be sup* 
ported by consideration. 24 I C. 391. An entry 
by a broker embodying the terms of the contract 
signed by the broker is a written intimation by 
the broker to each party that a contract has been 
effected. 19 I.C. 925=6 S.L.R. 278. See also 
39 Bom. 528 = 29 I.C. 943= *7 Bom. L.R. 566. 

1 See e.g- S. 25, tnfra ; the Indian Copyright 
Act (XX of 1847), S 5, General Acts, Vol. I ; 
the Apprentices Act (XIX of 1850J, S. 8, ibid, ; 
the Conveyance of Land Act (XXXI of 1854 ), 
Ss. 14 and 18, ibtd ; the Workman’s Breach of 
Contract Act (XIII of 1859), S. 4, tbid, ; the 
Carriers Act (III of 1865). Ss 6 and 7, General 
Acts, Vol. I ; Merchant Shipping Act, 1894 (57 
&J58 Viet., c. 60), S. 24 [Coll. Stat., Vol. II] ; 
the Presidency Banks Act (XI of 1876), S. 9, 
tnfra ; the Indian Companies Act (VI of 1882, 
now VII of 1913) Ss. 6, 39, 46 and 67. 
r-TSec. U.~ 2 See the Indian Majority Act (IX 
of 1875). For an exception to this rule in the 
case of emigrants, see S. 9 of the Assam Labour 
and Emigration Act (VI of 1901), Ben. Code, 
E. B. and A. Code, U. P. Code. 

CONTRACT BY MINOR. — A minor is not estopp- 
ed from pleading his minority at the time of a con- 
tract and the minor is not liable on the contract. 
21 C. W. N. 257 = 19 Bom. L. R. 157 = 19 L C. 
40c =43 I. A. 256 (P. C.). See also 54 I. C. 876 = 
162 P. R. 1919 (38 M 1071 ; 9 I. C. 124 ; 9 I. C. 
543, Foil.); 1924 Lah. 294 ; 66 P. W. R. 1921. 
Minority at the time of contract must be proved 
beyond reasonable doubt by the party pleading 
the same. 89 I. C. 108 = 1925 Oudh 487. A 
mortgage made by a minor is wholly void and 
the mortgagee is not entitled to enforce his 
security created under the mortgage. 162 P. R. 
1919=54 I. C. 876. A promissory note executed 
by a person for whom a guardian of person has 
been appointed by the Court before he attained 
•eighteen years is a void contract -if it was execut- 
ed by him before he attained twenty -one years. 
57 I.C. 678 = 11 L. W. 596 (30 C. 539, Ref.). 

Estoppel cannot overrule a plain provision of law 
or form the basis of a cause of action for a suit 
upon a contract when the contract itself is void. 
57 I.C. 678 = 11 L. W. 596 (38 Mad. 1071, 
Foil.). Where a person under the Court of Wards 
borrows money, debt comes into existence 
though the person is not liable and a subsequent 
bond by his son for that debt is not merely 
ratification of a former void contract but is a fresh 
contract. 46 I. C. 974 = 14* P. W. R. 1918. 
A judgment-debtor to whom Sch. Ill, para, n, 
C. P. Code, applies is a person disqualified 
within the meaning of S. n to the extent stated 
in the paragraph and any transaction entered 
with him in contravention thereof is a mere 
nullity incapable of subsequent ratification or of 
enforcement in equity. 42 I.C. 200 ** 13 N.L.R. 
I3o(F,B«). 


MINOR Beneficiary.— A person competent 
to contract may validly create a trust by pur- 
chasing property in the name of a minor. If a 
minor is not a contracting party himself but is 
the beneficiary under a sale, the transaction will 
be upheld. 18 1.0.963 = 24 M.L.J. 352, When 
a contract by the minor is not a necessary con- 
dition for upholding the rights of the minor in 
the property, his rights should be maintained ; 
when it is a necessary condition preliminary to 
the transaction or contractual obligations flow 
from the transaction, the transaction is void. 18 

I. C. 963 = 24 M.L.J. 352. 

MINOR COPARCENER. — Minor member of a 
joint Hindu family of whose person a guardian 
is appointed cannot contract. 57 I.C. 678 = 11 

L. W. 596. 

MINOR PARTNER — A minor coparcener can- 
not sue as partner for dissolution of a partner- 
ship. 38 I.C. 111. A minor in India cannot 
become a partner in his own rights, as he is in- 
capable of contracting under S. 11, 38 I. C. m. 

Minor Promisee. — A contract of sale nego- 
tiated by a minor who settled the terms, paid con- 
sideration and got a sale-deed executed in his 
name is altogether void ab initio and no title pas- 
ses thereby to the minor. 27 1. C. 733 = 13 A. L. 

J. 185 ; 10 I. C. 906. See also 32 I. C. 636. 

There is a fundamental difference between a con- 
tract of sale and a completed conveyance. 27 I. 
C. 733 = H A. L. J. 185 ; jo I. C. 906 ; 32 I. C. 
636 (39 C. 232 ; 33 M. 12 ; 33 A 657 ; 31 A. 

68, Ref.). A sale in favour of a minor is valid. 33 
All. 657 = 1 1 I. C. 20 =8 A. L. J. 670 ; 18 O. C. 
US =3° I* C. 200 = 2 O. L. J. 200. See also 18 I. 
C. 451. Where a certificated guardian sells his 
property to his ward there is a presumption that 
the guardian accepts the sale on behalf of his 
ward. {Ibid,) A mortgage bond executed by a 
person of full age in favour of minors as a security 
for a loan is not void and is enforceable at their 
instance. 33 I. C. 994 = 22 C. W. N. 130. An 
infant can purchase property. 39 I. C. 444 ; 18 
I. c. 451 (33 A. 657; 38 A. 62 ; 3b A. 154 ; 18 
I. C. 451; 30 I. C. 200 ; 24 M. L. J. 352, Ref.; 33 

M. 31 2, disappr.) There is nothing in the Con- 
tract Act that prevents an infant from, being a 
promisee. When consideration passes from a 
minor he can enforce the contract. 40 Mad. 308 
= 31 M. L. J. 575=36 I- C. 921 (F. B.). A pur- 
chase of property for the benefit of a minor by 
his maternal uncle is valid and if the property is 
alienated by the minor’s father the minor can 
recover. 26 I. C, 195 =37 Mad. 390 ; 24 I. C. 927 
= 1 L. W. 379. A contract creating only rights 
in favour of a minor and not involving any con* 
tractual obligation on his part is valid. 18 I. C. 
968 = 24 M. L. J. 363. A pronote executed in 
favour of a minor is valid though he does not 
incur liability by endorsing it. 18 I. C. 968 = 24 
M. L. J. 363. See alst 76 I. C. 810 = 1924 R. 136* 
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12. A person is said to be of sound mind for the purpose of making' a contract 

What i, a sound mind for J" £* Wh «“ ^ ^ ° f 

the parposes of contracting. standing it and of forming a rational judgment as to its 

effect upon his interests. 


A person who is usually of unsound mind, but occasionally of sound mind 
may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind 
may not make a contract when he is of unsound mind. 


Illustrations. 

(a) A patient in a lunatic asylum, who is at intervals of sound mind, may contract during 
those intervals. g 

O) A same man, who is delirious from fever or who is so drunk that he cannot under- 
stand the terms of a contract or form a rational judgment as to its effect on his interests, cannot con- 
tract whilst such delirium or drunkenness lasts. 


“ Consent ” defined. 


“ Free consent ” defined. 


13. Two or more persons are said to consent when 
they agree upon the same thing in the same sense. 

14. Consent is said to be free when it is not caused 

by— 


(1) coercion, as defined in section 15, or 

(2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake subject to the provisions of sections 20, 21 and 22. 


A mortgage in favour of a minor is valid and 
enforceable by him for there is no contract by 
the minor which still remains to be performed. 4 
Pat. L. J. 6X2=52 I. C. 338 = 1919 Pat. 343 (3° 
Cal. 539 = 40 M. 308 ; 39 Cal. 232 and 46 I. C. 
670, Foil.). A lease in a minor’s favour imposing 
a liability on him is null and void. 5 Pat. L.W. 
147 = 3 Pat. L. J. 518 = 46 I. C. 670 = 1918 Pat. 
241 [30 C. 539 (P. C.), Foil.]. 

MINOR PROMISOR. — Where a minor purports 
to contract, his alleged contract is void and not 
merely voidable ; he is a person who is not com- 
petent to contract. 32 C. L. J. 2 14 = 18 A. L. J. 
335 = 22 Bom. L. K. 53 1 =38 M. L. J. 353 (P.C.) 
(30 Cal. 539, Rel.). A minor cannot make a valid 
contract of sale of land. He can sue for recovery 
of the property on attaining majority. 33 I C. 
133; 21 A. L. J. 596 = 45 All. 644 = 1924 AH. 
156 (30 C. 539 ( P. C.), followed). A contract 

by a minor is void not merely voidable. Case- 
law discussed. 26 I. C. 195=37 Mad. 390. See 
also 33 I. C. 132. Execution of bond — Considera- 
tion — Suit for cancellation of bond-— Duty to 
restore benefit. 9 O. L. J. 404 = 69 I. C. 888 = 
25 O. C. 237 = 1922 Oudh 271. 

MUTUALITY. — It i3 not within the competence 
of the guardian of a minor or the manager of his 
estate, to bind the minor or his estate by a con- 
tract for the purchase of immoveable property. 
If the guardian or manager of the minor’s estate 
enters into such a contract for the minor, there 
is no mutuality in the contract as the minor is 
not bound by it ; and the minor cannot, on 
attaining majority, obtain specific performance 
of the contract. 39 Cal. 232 =39 I. A. 1 = 16 C. 
W. N. 74=21 M. L. J. 1156^13 I. C. 331 (P. 
C.). A contract for the minor’s benefit may be 
specifically enforced against him. 13 I. C. 673 = 
16 C. W. N. 297. 

ESTOPPEL.— A deed executed by a minor is 
a nullity and incapable of founding a plea of 


estoppel. 47 C. L. J. 628 = A. I. R. JQ2 8 P C 
152 (P. C.). 

Ratification. — A contract by a minor is 
void and cannot be ratified by him after attain- 
ing majority. 46 I. C. 765 ; 53 I. C. 123 ; 8 Lah. 
L.J. 539=99 I- C. 3 i 8 = A I. R. 1927 Lah. 24. 
Fresh bond on attaining majority ratifying pre- 
vious bond while minor is unenforceable. 49 All 
137-25 A. L. J. 132 = 100 I. C. 748 = A. I. R. 1927 
All. 242. See also 51 I. C. 140. A contract of 
exchange made by a minor is void and as such 
cannot be ratified by him after attaining majority 
or by his mother. 51 I. C. 410 = 38 P. R. 1919 
(30 Cal. 539, ref.). A minor has no right to 
enforce a fraudulent contract of his guardian. 
65 C. 459 = 11 L. B. R. 83. As to refunding 
of benefit received by minor, see 8c I C 7n- 

1924 All. 156. * ’ ‘ 79 “ 

Sec. 12. SCOPE. — The contract of a lunatic 

is also void. 17 M. L. J. 78. Original presump- 
tion is in favour of sanity. 1 M. H. C. R. 214. Test 
of soundness of mind. 68 I. C. 372 =4 P. L T. 
7 ; see also 27 All. rfp. C.). As to validity of 
mortgage in favour of lunatic, see 27 O.C. 214 = 

1925 Oudh 37. Unsoundness, to render a contract 
invalid must exist at the time of contract. 104 
I. C. 527 = A. I. R. 1927 Cal. 889. Proof of 
unsoundness of mind. See ( Ibui .) Unsoundness 
of mind and undue influence are totally different 
things. {Ibid. ) Effect of deep drunkenness leading 
to frequent insobriety and unsoundness of mind. 
See 13 O. L. J. 574=2 Luck. 226. Old age— 
Loss of vigour owing to old age is not suffici- 
ent to invalidate contract. 104 I. C. 527= A I 
R. 1927 Cal. 889. 


Secs. 14 to 17.— Fraud, undue influence and 
coercion are separate and separable categories in 
law. Specific allegations and particulars must 
be given in respect of each. 39 Bom. 441 = 12 
A. L, J. 570=^19 C. W. N. 729 =“17 Bom. L. R. 
527=27 M. L. J. 34*4* I. A. 135 (p, c.). 
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Consent is said to be so caused when it would not have been given but for the 
existence of such coercion, undue influence, fraud, misrepresentation or mistake. 

15. “ Coercion ” is the committing, or threatening to commit, any act forbidden 

by the Indian Penal Code, or the unlawful detaining, or 
“Coercion” defined. threatening to detain, any property to the prejudice of any 

person whatever, with the intention of causing any person to enter into an agreement. 

Explanation . — It is immaterial whether the Indian Penal Code is or is not in 
force in the place where the coercion is employed. 

Illustrations . 


A, on board an English ship on the high seas, causes B to enter into an agreement by an act 
amounting to criminal intimidation under the Indian Penal Code. 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by the law of England, and 
although S. 506 of the Indian Penal Code was not in force at the time when or place where the act 
was done. 

1 16. ( 1 ) A contract is said to be induced by “ undue influence ” where the 

M relations subsisting between the parties are such that one 

“Undue influence’ defined. 0 f the par ^ es j s j n a position to dominate the will of the 
other and uses that position to obtain an unfair advantage over the other. 


Sec. 15. — Every conceivable form of improper 
pressure falls under S. 15. 25 Bom. 10 ; 4 All. 
352 ; 22 All. 224; (as) threat of suicide. 41 Mad. 
33. S. 15 does not control S. 72 and coercion in 
S. 72 is not the same as defined in S. 15. 40 Cal. 
598 = 40 I. A. 56 = 17 C. W. N. 541 =25 M. L. J. 
104 (P. C.). Coercion — Plea of, and proof. 39 
Bom. 149 = 28 I. C. 921 = 17 Bom. L. R. 157. A 
suspicion or mere probability is not sufficient to 
support a plea of coercion, {/did.') A mortgagee 
who refuses to reconvey the mortgaged properties 
to the mortgagor except on certain terms is not 
guilty of coercion. 45 I- C. 738 = 27 C. L. J. 78. 
In dealing with a case of ‘coercion’ as invalidating 
a contract, the court should decide whether the 
alleged act of coercion amounts to an offence 
under the I. P. C. 34 I. C. 578 = 3 L. W. 490. A 
threat to commit suicide to induce a document 
to be executed by a person is a threat to commit 
an act forbidden by the Indian Penal Code and 
amounts to ‘coercion’ and the document executed 
in pursuance of that threat is invalid and in- 
operative though suicide itself is not punishable 
though its attempt is. 41 Mad. 33=32 M. L. J. 
494 (F. B.). Per Wallis, C. J. and Seshagiri 
Aiyar,J. (Oldfield J., dissenting). — The ‘coercion’ 
need not proceed from a party to the contract or 
be immediately directed against the party whom, 
it is intended to coerce, to enter into the contract 
or specifically prejudice him or his property. 3 

L. W. 490 = 34 I. C. S 7 & — ( 1916) 1 M. W. N. 368. 
A threat even from a third person amounts to 
coercion. 161.0.344 = 15 O. C. 192. The law 
of Duress of English Common Law is not appli- 
cable in India, as the law laid down in S. 15 is 
other than that contained in English Law texts. 
16 I. C. 344= 15 O. C. 192. In order to estab- 
lish coercion, a person must prove (1) the utter- 
ance of threat, (2) of an act forbidden by law, (3) 
with the intention of compelling the plaintiff to 
make the agreement complained of. (Ibid.){ 1927) 

M. W. N. 761. Mere threat of bringing a cri- 
minal charge does not amount to coercion as 
defined in the Act, as it is not per se forbidden by 
Penal Code. But the case is different when the 
threat is bringing false charge. {Ibid.) Coercion 
may consist in the unlawful detaining or threaten- 


ing to detain property. 55 I. C. 741 = 12 Bur. 
L. T. 195 ; (1927) M. W. N. 761. Release deed 
executed by principal to agent under coercion is 
not valid. 39 M. L. T. 240 = A. I. R. 1927 Mad. 
852 =53 M. L. J. 606. 

Sec. 16. — 1 This section was substituted for 
the original S. 16 by the Indian Contract Act 
Amendment Act (VI of 1899), S. 2. Section 
whether exhaustive. See 29 A. 303 (307) ; 32 B. 
208 (21 1 & 212). 

Essentials of offence.— To establish a 

plea of undue influence it must be shown that 
plaintiff (mortgagee) was in a position to 
dominate the will of the defendants (mortgagors) 
and secondly that he used that position to obtain 
an unfair advantage. If the terms of the contract 
appear on the face of them to be unconscionable 
or are shown to be so, the second point may be 
presumed. 38 M. L. J. 349 = 18 A. L. J. 344 = 43 
Mad. 546 = 47 I. A. 1 (P. C.) ; 48 A. 666 = 96 
I. C. 684 = 24 A. L. J. 822 (3 Pat. 279=51 I. A. 
101, foil.). In the category of cases of undue in- 
fluence might be covered cases where the party 
to a transaction exercised that influence in 
conspiracy with or through the agency of others. 
38 M. L. J. 349 (P. C'.). To avoid contract for 
undue influence the promisee must have used 
his dominating position to obtain an unfair 
advantage. 24 I. C. 67 = 7 Bur. L. T. 90. See 
also 32 Bom. 37; 11 O. C. 295110 Lah. L. 

J 27 . 

Confidential relations giving rise to 

UNDUE INFLUENCE.— The following involves 
confidential relations : — 

(1) Parent and Child, 30 Mad. 169 ; see 
also 53 M. L. J. 842. 

(а) Guardian and Ward, 6 C. W. N. 716 ; 
36 Cal. 493 ; 5 M. L. J. 234 ; 38 M. L. T. 353 = 
53 M. L. J. 842. 

(3) Solicitor and Client, {Ibid.) 21 Bom. 
699. 

(4) also Attorney’s clerk and client, 
21 Bom. 699. 

(5) Patient and Doctor, 30 Bom. 578. 

(б) Trustee and beneficiary. { Ibid .) 

(7) Spiritual advisor and client, 12 

All. 523. 
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(2) In particular and without prejudice to the generality of the foregoing: 
principle, a person is deemed to be in a position to dominate the will of another — 


(8) HUSBAND AND WIFE do not necessarily 
and always stand in such relation. 33 Cal. 773 

(P. C.). 

(9) Principal and AGENT.— Release deed 
by principal to agent — Agent in possession of 
documents, account books and cash refusing to 
hand over the same to new agent till release was 
executed constitutes coercion and undue influence 
— Release deed not enforceable. 50 Mad. 786 = 
39 M. L. T. 240 = 26 L. W. 465 = 105 I. C. 5 = 
A. I. R. 1927 Mad. 852=53 M. L. J. 60 6 

(10) As to LENDING MONEY to a profligate 
young man, see 7 Lah. L J. 208—90 I. C. 39 = 
26 Punj. L. R. 506 = 1925 Lah. 430. 

( 1 1 ) Heavy INTEREST is not by itself suffici- 
ent to bring the contract under S. 16. 101 I. C. 
759=-- A. I. R. 1927 All. 538 ; 100 I.C. 679 — 
A. I R. 1927 All. 31S ; A - I* R* i 9 2 7 AH. 44 ; 
A. I. R. 1928 Oudh 330=5 O. W. N. 435. Nor 
mere need of money by borrower. 25 A. L. J. 
314 =31 C. W. N. 693 = 26 L. W. 147 = 10! I. C. 
29 = A. I. R. 1927 P. C. 84 (P. C.). But see also 
102 I. C. 707= A. I. K. 1927 Lah. 536. 

Sees. 16 and 19 . — Where undue influence is 
alleged it is necessary to examine very closely all 
the circumstances of the case. 65 I. C. 380=8 
O. L.J. 681. 

Illustrative cases.— Blindness by itself, 
unaccompanied by other circumstances, will not 
lead to a presumption of undue influence. 1 1 I. C. 
775 = 4 Bur. L. T. 157. But see 147 P* L. R. 1913 
— 20 I.C. 8 ; 58 I C. 13 = 24 C. W. N. 769 = 16 

N. L R. 94 (P. C.) ; see also 66 I. C. 642=8 

O. L. J. 35 *. 

Illiteracy. — If the contents of a written 
contract are not fully explained to or understood 
by a party who is an illiterate man, it is not bind- 
ing on him. Reading audibly is not sufficient. 
39 I. C. 177 = 21 C. W. N. 979. See also 18 Cal. 
575; *3 I- C. 239 = 1925 Nag. 211 (Ignorant 
aguqulturist). 

Fear OF PUNISHMENT. — A mere fear of a 
punishment in a criminal case does not constitute 
undue influence and the money cannot be refund- 
ed unles i the circumstances disclose pressure or 
undue influence. 46 I. C. 424 ; 28 I. C. 438 (42 
C. 286, rel. on). The term “ Fraud” has a very 
wide meaning. 33 I. C. 396 = 18 Bom. L. R. 134. 

Hard TERMS. — [See also Notes under S. 74. 
tnfra .] Court’s power to give relief from hard 
terms as to interest and compound interest when 
money-lender is not shown to have taken undue 
advantage of his position. 101 P. R. 1918 = 23 
C. W. N. 130 = 48 I. C. 933 (P. C.) ; 29 O.C. 253 
= 96 I. C. 413 = 1926 Oudh 408. See also A. I. R. 
1925 Pat. 326. It is difficult for a Court of 
Justice to give relief on grounds of simple hard- 
ship in the absence of any evidence to show’ that 
the money-lender had unduly taken advantage of 
his position even when the transaction appeared 
to be undoubtedly improvident. ( Ibid .) In a case 
of a mortgage bond the Court should not infer 
undue influence from the mere fact that the rate 
of interest stipulated for is heavy and there is a 
provision in the bond for capitalizing the interest 
in arrests. 47 I. C. 11 ; 10 I. C. 249 ; 54 I. C. 7*5 ; 
54 I. C. 558. In the case of an agreement reduc- 
ed to writing* a Court cannot, in the absence of 

94 


fraud or undue influence, refuse to enforce its 
terms however unreasonable they may be. Under 
such circumstances, the Court has no discretion. 
15 I« C. 377 == ( I 9 12 ) M. W. N. 416 ; see also 10 
I. C. 249; 54 I. C. 9*5 (28 A. 570, Ref.) See now 
the Usurious Loans Act, 1918. The fact that 
the borrower failed to realise what the rate of 
compound interest would work out in a few 
years would not entitle him to relief from a 
court of justice on the ground of hardship. 54 
I. C. 558. There is nothing inherently wrong or 
oppressive in an agreement to pay compound 
interest. 4 Lah. 76 = 72 I. C. 765 = 1924 Lah. 21 ; 
1923 Lah. 634 ; 56 I. C. 74 = 2 Lah. L. J. 393 ; 
130 P. L. R. 1912 = 161. C. 119 ; 55 I. A. 85 = 
A. I. R. 1928 P. C. 64 = 54 M. L. J. 427 (P. C.)„ 
Inequitable and unconscionable conditions such 
as one providing for oppressive rate of interest, 
should not be enforced against the mortgagor or 
his successor in title. 128 P. L. R. 191 1 = u I. C. 
519. See also 73 P. L. R. 1914 = 22 I. C. 528. 
Where a contract provides for a high rate of 
interest, courts cannot interfere to cut down the 
same unless there is satisfactory evidence of the 
exercise of undue influence. 22 I. C. 769 = 36 
Mad. 533. Neither prior indebtedness nor a high 
rate of interest would by itself be sufficient to 
prove undue influence by the mortgagee on the 
mortgagor. 77 I. C. 3*3 = 1924 Oudh 118(2). It 
is not a universal proposition of law that where- 
ever there is a security for the debt a rate of 
interest over ten percent, per annum is penal. 
9 O. L. J. 612 = 74 I. C* 346 = 1923 Oudh 
139. In cases where there is no proof of un- 
due influence a court has no power to reduce 
the contract rate of interest merely on the 
ground that it is very high. 69 I. C. 657 = 
9 O. L. J. 442 = 1923 Oudh 8 (1) (28 A. 

570 (P. C.) ; 20 O. C. 318 ; 8 O. L. J. 418 ; 
24 O. C. 3 13, foil.) This is not now good law. 
(See the Usurious Loans Act, 1918). But the 
court disallowed costs on the ground that the 
interest decreed was high. 69 I. C. 657=9 O.L.J. 
442 = 1923 Oudh 8 (1). The late of interest, 
however exorbitant, cannot be abrogated unless 
the agreement was tainted by undue influence, 
fraud or misrepresentation such as are mentioned 
in the Contract Act. 2 Pat. 488 = 4 Pat. L. T. 
707 = 741.0. 695. See also 2 P. L. J. 212=39 
I. C. 352 ; 2 O W. N. 248=95 I. C. 1019 = 1926 
Oudh 273. A high rate of interest cannot always 
be regarded objectionable as a penalty within 
S. 74. But when the contract provides a special 
condition for a change in the rate of mode of 
calculation of interest as a punishment for some 
default, that special condition is a penalty. 1 
P. L. W. 300 = 39 I. C. 352=2 P. L. J. 212. But 
2 per cent, compound interest was held un 
conscionable 1925 All. 31. 

Long Indebtedness.— The mere fact that 
one of the parties to a contract w T as antecedently 
indebted to the other is not by itself sufficient 
proof of undue influence. 68 1. C. 597 = 1922 
Nag, 219. But see 11 I. C. 198 = 213 P. L. R. 
19U ; 48 P. L. R. 1914 = 22 I. C. 406 = 87 P. W. 
R. 1914 ; 20 I. C. 47 = 20 C. L. J. 424. See also- 
83 I. C, 1019 = 27 O. C. 374 = 1924 Oudh 423 ; 2 
O. L. J. 379 = 8 9 !• C. 348 = 1925 Oudh 535. 
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(a) where he holds a real or apparent authority over the other, or where he 
stands in a fiduciary relation to the other ; or 


MENTAL DISTRESS. — It is not enough to 
prove undue influence that a vendor of property 
was in a distressed state of mind and anxious to 
dispose of his property at the time of sale. 72 
I. C 1032 = 1924 Lah. 337. As to mental distress, 
see also 22 All. 224 ; 28 Bom. 639 ; 10 All. 535 ; 
11 Bom. 566 ; 13 Mad. 214. 

OLD AGE. — Mere loss of vigour and infirmity 
on account of old age is not sufficient to invali- 
date a contract. 104 I. C. 527 = A. I. R. 1927 Cal. 
889 ; nor that an old man did not make provision 
in his settlement for his wife’s maintenance. 38 
M. L. T. (H. C.) 1=25 L. W. 550 = 99 I. C. 571 
= A. I. R. 1927 Mad. 255=52 M. L. J. 20. 

Unconscionable Bargain— Burden of 
PROOF. — Where an ignorant, illiterate and a poor 
young man, on whom a right to the inheritance 
of his deceased relation had devolved and who is 
a fool, executes a sale-deed in favour of persons 
offering their help to recover the inheritance for 
him as volunteers and making the bargain with 
him which is entirely on their side, and wholly 
unconscionable, the conclusion is that the 
vendees were in a position to dominate the will 
of the vendor and exercised undue influence 
1 Luck. 144 = 13 O. L. J. 42=95 I.C. 995 =3 
O. W. N. 260. Once this is established, sub- 
section (3) of this section will apply and the 
burden of proving that the contract was not 
induced by undue influence lies upon the person 
who was in a position to dominate the will of the 
other person {Ibid ) 38 M. L J. 349 = 18 A. L. J. 
344=43 Mad. 546 = 47 * A. 1 ( P. C.) ; 104 I. C. 

527 = A. I. R. 1927 Cal. 889 ; 100 I.C. 679- 
A. I. R. 1927 All. 315; A. I. R. 1927 All. 44; 
see also 1 1 O. C. 295. If such person does not 
discharge the onus, the sale must be set aside sub- 
ject to payment of compensation to the vendee. 

1 Luck. 144 = 13 O. L. J. 42 = 1927 Oudh 92 ; 
35M. L. J. 614 = 230. W. N. 233 = 124 P. R. 
1918 = 481. C. 1=21 Bom. L. R. 558 (P.C.). 
See also 6s l- C. 380 = 8 O. L. J. 681 (43 Mad. 
546; 18 Cal. 545. Kef.); 83 I. C 239 = 1925 Nag. 
2i 1 ; 90 I. C. 463 = 29 C. W. N. 1029 ; A. I. R. 
1927 All. 44. Question of undue influence 
depends on circumstances. 85 I. C. 169 = 
1925 Lah. 196. When the contract is prima facie 
unconscionable, the party seeking to enforce 
it must prove that the contract was not induced 
by undue influence. 2 Pat. L. J. 663 = 41 I. C. 
337 = 1917 Pat. 342 ; 1 Pat. L. J. 604 = 38 I. C. 
22$ = 2 Pat. L. W. 415. The Courts have ample 
power under the amended Contract Act to go 
behind hard and unconscionable bargains on the 
ground that where there is ample security, the 
exaction of excessive and usurious interests in 
itself raises a presumption of undue influence 
which it requires very little evidence to substan- 
tiate. Where there is no security, no rate of 
interest can be considered excessive. 42 Cal. 690 
ss iq C. W. N. 809. See also 45 I.C. 778 = 8 A. 
L. J. 407. There can be no standard rate on 
personal loans. {Ibid ) Where the parlies are rea- 
sonably on terms of equality, a judge cannot do 
better than adopt what they themselves have 
agreed upon. {Ibid.) The Dicta of English Judges 
under the English Money Lenders Act can safely 
be accepted in India since the Indians lean more 


in favour of the debtors. {Ibid.) Extortionate and 
inequitable agreement not enforceable. 56 I.C. 272 
= 1 Lah. 124. Compound interest at 24 per cent, 
with half-yearly rests enforced in absence of un- 
due influence. 50 Mad. 614 = 25 L. W. 699 = 38 
M. L. T. (H. C.) 323 = A. I. R 1927 Mad. 620 = 
52 M. L. J. 612. The actual value of the land in 
dispute at the time of agreement, determines if it 
is extortionate and inequitable. 56I.C. 272 = 1 
Lah. 124. A Court of Justice is not a blind and 
humble instrument of the creditor to plunder the 
debtor. 25 1. C. 719=149 P. I.. R. 1914. \ 

creditor who got securities at a very high rate of 
interest (30 per cent.) from an expectant heir, 
who was a very inefficient clerk in a Court, is 
guilty of undue influence. {Ibid.) Champertous 
bargains not having been held in the country 
contrary to public policy stand on the same foot- 
ing as any other contract. 65 I. C. 129 = 24 O.C. 
313. Apart from the Usurious Loans Act, the 
mere fact that a bargain is unconscionable in the 
sense that the rate of interest charged is exces- 
sive, is not in itself a sufficient ground for inter- 
ference. 48 I. C. 17=5 O. L. J. S79;22 I.C. 
132 = 16 O. C. 267. 

Urgency and inadequacy of considera- 
tion. — Urgent need of money on the part of the 
borrower does not of itself place the lender in a 
position to dominate his will within S. 16. 29 C. 
L. J. 488 = 49 I. C. 794 = 23 C. W. N. 609 ; 29 O. 
C. 253 = 96 I. C. 413 = 1926 Oudh 408. See also 
26 M. L J. 315 = 1 L. W. 276 ; 1922 Oudh 268 ; 
42 Cal. 652 - 21 C. L. J. 79 ; 18 I. (".965 = 17 C. 
L. J. 221. The mere fact of the existence of an 
urgent necessity on the part of the borrower is 
not sufficient to raise the presumption that un- 
due influence was exercised. Nor does the exist- 
ence of urgent need accompanied by a high rate 
of interest establish such a presumption. In 
ordinary circumstances, the more pressing the 
necessity, the higher the rate of interest is likely 
to be, for the borrowers have no time to make 
such inquiries as will ensure that they are 
borrowing at the cheapest rate obtainable. 66 
I.C. 687=8 O. L. J. 418 (34 C. 150; 8 0. C. 
193, Rel.) ; 9 O. L. J. 439 =69 I. C. 667 ; 48 I. C. 
32 =5 O. L. J. 572 ; 26 I. C. 26= ! O. L. J. 518 ; 
69 I. C. 697 = 1 P. 263. Where the creditors are 
in a position to take advantage of the embarrass- 
ment of their debtors the bargain is unconscion- 
able. 42 Cal. 652=21 C. L. J. 79. The mere 
fact that one party is in a position to dominate 
the will of another is not enough to avoid a con- 
tract between them in the absence of proof that 
the transaction is also unconscionable. 18 I. C. 
965 = 17 C. L. J. 221. A transaction maybe 
unconscionable in many ways and a Court should 
see in each case whether according to its sense of 
justice it is really so. (ibid.) Excess of interest 
and charges may, if unexplained, of itself be 
evidence of a harsh and unconscionable bargain. 
(Ibid.) Inadequate consideration may lead to 
inference of fraud or undue influence. 96 I. C. 
468 = 1926 Pat. ‘ 539. But the inadequacy of 
consideration must be apparent and must not be 
left to be spelled out by dexterous arguments as 
to value. 961.0.468 = 1926 Patna 539. The 
mere fact that properties had to be parted for 
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(6) where he makes a contract with a person whose mental capacity is tempo- 
rarily or permanently affected by reason of age, illness, or mental or bodily distress. 

(3) Where a person who is in a position to dominate the will of another, enters 
into a contract with him, and the transaction appears, on the face of it or on the 
evidence adduced, to be unconscionable, the burden of proving that such contract was 


an unduly low price owing to pressure of neces- 
sity will not indicate undue influence. 26 M.L.J. 
315 — 23 I. C. 72 = 1 L. W. 276. Where the 
bargain is fair and reasonable the plea of undue 
influence collapses. 24 I. C. 67=57 Bur. L.T. 90. 

Pardanashin Woman and young 
PERSONS. — Where a deed of gift by a parda- 
nashin lady is impeached on the ground of undue 
influence, the questions that arise are(i) was 
the transaction a righteous transaction ? (2) was it 
an improvident act ? (3) was it a matter requiring 
advice ? (4) did the intention of making the act 
originate with the donor ? 65 I. C. 380=8 O. L. 
J. 681. If a family settlement or the award of 
panchayat is impeached by a pardanashin lady 
on the ground that her consent was obtained by 
fraud, practised by her kinsmen, whose interests 
conflicted with hers and who, therefore, misled 
her and the woman is shown to be illiterate and 
lacking in business capacity, the Court has to 
consider not whether she knew what she was 
doing, had done or proposed to do, but how her 
intention to act was produced. Fraud cannot be 
condoned unless there is full knowledge of the 
facts and the rights arising therefrom and the 
parties are at arm’s length. 35 M. L. J. 362=20 
•C. YV. N. 957 =34 I. C. 37 = 14 A. L. J. 1236 (P. 
C.). See also 35 I. C. 395 ; 23 I. C. 401 = 18 
C. W. N. 133. The donee a priest, worked on 
the religious feelings of a lady when she was in 
mental distress and illness. The lady was not 
rich but made a substantial gift to the priest. 
Held , the transaction should be set aside. 39 
Cal. 933 = 16 C. W. N. 649. When a deed is 
executed by a pardanashin lady or a boy of 
tender years, mere reading over is not sufficient. 
The language should be thoroughly explained 
especially when it is vague and ambiguous. 38 I. 
C. 454 = 3 O. L. J. 746 ; 10 O. L. J. 86 = 74 I. C. 
547. See also 29 Cal. 749 (P. C.) ; 24 Cal. 664 ; 
31 Bom. 165 ; 13 I. A. 215 ; 39 I. A. 156 ; 18 I. 
A. 545 ; 3 Cal. 324 ; 28 Cal. 546 ; 16 Bom. L. R. 
147 (P. C.) ; 36 All. 81 ; 4 Bom. L. R. 146 ; 7 
Cal. 245 ; 5 Bom. 450 ; 11 Bom. 636 ; 33 Cal. 773 
The principles of law applicable to a pardanashin 
woman will not be extended to a person said to 
be old and not in robust health. 10 O. L. J. 86 
= 74 I. C. 517 = 1923 Oudh 254. A knowledge of 
letters and of figures and a capacity of dealing at 
first hand to some extent with her tenants will not 
convert a pardanashin lady into a woman of the 
world so as to rebut the presumption. The 
burden of proving bona fides of the transaction 
lies on the party affirming it. 35 I. C. 395 - 
PRINCIPAL and Agent.— Even in a case 
where an agent was the object of the bounty of 
his principal there is nothing to prevent this and 
if an agent can clearly show that a gift was 
made in his favour by a donor who was in a posi- 
tion to exercise a free and unfettered judgment 
with full knowledge of what he was doing, the 
„gift will be upheld. 10 O, L. J. 86 « 74 I. C. 517* 
See also 1923 Lah, 634 ; 20 I. C. 812 -195 P. W. 


R. 1913 ; 50 Mad. 7^6=39 M. L. T. 240 = 26 I.. 
W. 465 -A. I. R. 1927 Mad. 852=53 M.L.J. 
606. 

POSITION OK PARTIES.— The fact that one 
party to a contract stands in the relation of a 
debtor to the other is not by itself sufficient to 
prove undue influence. 68 1.0.597 = 1922 Nag. 
219 ; 42 All. 230 = 18 A. L. J. ioo ; 102 I. C. 707 
= A. I. R. 1927 Lah. 536. A creditor can ask 
his debtor to execute documents in a particular 
form and where a creditor writes to his debtor’s 
servant to get his master’s signature to such a 
form, no inference that undue influence was used 
can arise. 42 All. 230 = 18 A. L. J. 100. A 
Karinda w ho is a servant of very minor status 
cannot be presumed without very distinct evi- 
dence to be in a position to dominate the will of 
his employer. 481.0.17=50 L. J. 579. When 
a Buddhist lady made a gift to her nephew who 
was also acting as her agent, held, that the 
relationship was not such a fiduciary one as 
would lead the Court to infer undue influence. 
46 I. C. 738. Undue influence might proceed 
from a third person. 23 I. C. 401 = 18 C. W. N. 
1133. There is no presumption of undue influ- 
ence in India as well as in England in the case 
of a gift to a son, grandson or son-in-law r during 
the donor’s last illness. 26 I. C. 39 = 8 Bur. L. T. 
75 ; 68 1 . C. 372=4 Pat. L. T. 17 (33 C. 733’ 
Foil.). As to presumption in cases of dealing 
with pardanashin woman, see 39 I. A. 156 ; 
29 Cal. 749 ; T 3 I- A. 21$ ; 31 Bom. 165 ; 36 All! 
81 ; 18 I. A. 545 , 33 Cal. 773 ; 23 All. 137. 

Pleadings — who can plead undue in- 
fluence. — A man of mature age and of some 
intelligence and activity managing his affairs pre- 
vious to a transaction, cannot resort to the plea 
of undue influence. 42 All. 422 =24 C. W. N. 
529 = 47 I* A. 1 16 (P. C.). See also 26 I. C. 67 = 
7 Bur. L. T. 90 (petition writer). A speculator 
who purchases the equity of redemption on the 
chance of getting redemption on easy terms 
cannot be allowed to set up the plea, as his 
vendor might have done, that the bargain was 
brought about by the exercise of undue influence. 
305 P. L. R. 1913 = 20 I. C. 812. See also 1923 
Lah. 634. Nor contest by aggrieved party 
disentitles other defendants to any relief. 84 I. 
C. 124== 1925 Cal. 94. 

PROOF. — A deed cannot be treated as void for 
undue influence merely because it is unreason- 
able or its terms are prejudicial to the donor. 44 
I. C. 483 — 7 L. W. 339 ; 1 Luck. 144 = A. I. R. 
1927 Oudh 92 ; 102 I. C. 707 = A. I. R. 1927 Lah. 
536 ; A. I. R. 1927 All. 44. Undue influence is 
not a matter always capable of direct proof, and 
must depend in its very nature on the circum- 
stances in which the transaction had its origin. 
44 I. C. 483 = 7 L - W. 339. To establish undue 
influence it must appear that there was some- 
thing unconscionable either in the original 
dealing or in the subsequent stages of the trans- 
action. 52 I. C. 335. 
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not induced by undue influence shall lie upon the person in a position to dominate the 
will of the other. 

Nothing in this sub-section shall affect the provisions of section in of the 
Indian Evidence Act, 1872. 

Illustrations . 

(a) A having advanced money to his son, B , during his minority, upon B's coming of age 
obtains, by misuse of parental influence, a bond from B for a greater amount than the sum due in 
respect of the advance. A employs undue influence. 

(b) A , a man enfeebled by disease or age, is induced, by B's influence over him as his medical* 
attendant, to agree to pay B an unreasonable sum for his professional services. B employs undue 
influence. 

(e) A , being in debt to B , the money-lender of his village, contracts a fresh loan on terms 
which appear to be unconscionable. It lies on B to prove that the contract was not induced by 
undue influence. 

(d) A applies to a banker for a loan at a time when there is stringency in the money market. 

The banker declines to make the loan except at an unusually high rate of interest. A accepts the 

loan on these terms. This is a transaction in the ordinary course of business, and the contract is 
not induced by undue influence. 

17 . “ Fraud ” means and includes any of the following acts committed by a party~ 

to a contract, or with his connivance, or by his agent, 1 

“ Fraud ” defined. with intent to deceive another party thereto or his 

agent, or to induce him to enter into the contract : — 

(1) the suggestion, as to a fact, of that which is not true by one who does not 
believe it to be true ; 

(2) the active concealment of a fact by one having knowledge or belief of the 

fact ; 

(3) a promise made without any intention of performing it ; 

(4) any other act fitted to deceive. 

(5) any such act or omission as the law specially declares to be fraudulent. 

Explanation . — Mere silence as to facts likely to affect the willingness of a 
person to enter into a contract is not fraud, unless the circumstances of the case are 
such that, regard being had to them, it is the duty of the person keeping silence to 
speak, 2 or unless his silence is in itself, equivalent to speech. 

Sec. 17 . 1 Compare S. 238, infra. =391.0.169. Sellor selling property already 

To prove a case of fraud, it must be proved sold by him to a third person is fraud, and the 
that representations were made which were false buyer can recover back the price, in spite of 
to the knowledge of the party making them. 45 agreement that sellor could not be responsible 
A 624 = 2I a.L.J. 571 = 1924 A. 17. If a contract for defect of title. 25 A. L. J. 708 = 103- 
is obtained by fraud or cheating, it is voidable at I. C. 310 = A I. R. 1927 All. 693. Such conduct 
the instance of the person defrauded or cheated, on the part of sellor would amount to active 
But where a performance has been obtained by concealment of a material fact. (Ibid.') 

fraud or cheating, the contract cannot be avoided. Mere failure to fulfil a promise is not fraud 

- Bom. L. R. 1 144 = 46 Bom. 489. In order to unless from the outset the promisee did not intend 
avoid a contract fraud must be in the making of to fulfil it. 42 I. C. 113 (L. B.). The making of 
the contract and not in its performance. 15 Bom. promises without the intention of keeping them is 
L R 02 “37 Bom. 158 ; and the fraud must be fraud under the section, though under the Eng- 
committed' 5 by party to contract or his agent or lish rule such a thing is not fraud. 33 I. C. 396 = 
with his connivance. 28 Bom. 639. A party 18 Bom. L. R. 134. A plaintiff who relies upon 
cannot set up his own fraud to avoid the contract, fraud must both plead and prove it, and must 
it W. R. 273 ; 31 Bom. 405. A plea of fraud is give the particulars of the alleged fraud and can 
not sustainable where there is no misleading on succeed upon proof of the fraud as alleged and 
any question of fact or law. 20 I. C. 47=20 C. not of any other kind of fraud. 101.0.922=4 
L . J. 424 ; 31 P. R. 1918 = 45 I. C. 101. Fraud Bur. L. T. 18. That a party misreads a docu- 
in contract of service — Concealment of contract ment (the acceptance memo.) and believed it to 
forbidding service elsewhere. 66 I. C. 441. be something different from what it was, would 
Where a person orders and obtains possession not vitiate the contract. 1923 Sind 25. A Court 
of goods with the deliberate intention of not pay- should not declare a decree a, nullity on the 
ing for them, he commits fraud. He must then be ground of fraud unless it can define in clear terms^ 
considered to be the agent of the vendor and his the fraudulent acts by wjiich the decree was 
possession as that of the vendor. If vendee tries obtained. But it will not take fraud in the narrow 
to dispose of the goods before payment by transfer sense of S. 17. 25 I. C. 789=8 S, L, R. 3. On- 

of the invoices to a third party’s name, the third this section, see also 1925 Cal. 555. 
party gets no title to the goods. 14 P. L. R. 1917 2 See S. 143, infra. 



S. WJ 


THE INDIAN CONTRACT ACT (iX OF 1872). 


749 


Illustrations . 

(<z) A sells, by auction, to B , a horse which A knows tq be unsound. A says nothing to B 
about the horse’s unsoundness. This is not fraud in A. 

(b) B is A's daughter and has just come of age. Here, the relation between the parties would 
make it A's duty to tell B if the horse is unsound. 

(c) B says to A — “ If you do not deny it, I shall assume that the horse is sound. ’’ A says 
►nothing. Here, A's silence is equivalent to speech. 

(d) A and B , being traders, enter upon a contract. A has private information of a change in 
prices which would affect B's willingness to proceed with the contract. A is not bound to infoim B . 

Misrepresentation ” defin- 18 . “ Misrepresentation 9> means and includes — 

(1) the positive assertion, in a manner not warranted by the information of the 
person making it, of that which is not true, though he believes it to be true ; 

(2) any breach of duty which, without an intent to deceive, gains an advantage 
to the person committing it, or any one claiming under him, by misleading another to 
his prejudice or to the prejudice of any one claiming under him ; 

(3) causing, however innocently, a party to an agreement to make a mistake as 
to the substance of the thing which is the subject of the agreement. 

19 . When consent to an agreement is caused by coercion, [* * * * 

*],! fraud or misrepresentation, the agreement is a 

Voidability of agreements contrac t voidable at the option of the party whose consent 
without free consent. , r r j 

was so caused. 


Sec. 18 . — As to vs hat amounts to misrepresen- 
tation, see 4 C. \V. N. 369 — 29 Bom. L. R. 1535. 
Fraud and misrepresentation distinguished. See 
3 Bom. 242. Misrepresentation as to part may 
make the whole contract voidable. 17 Cal. 296 
(P.C.). Silence will in equity, in some cases, be 
•equivalent to misrepresentation. 24 I. C. 193=42 
Cal. 28 (40 Eng. Rep. 108, Rel. on). Failure to 
make such inquiries as an ordinary prifcient man 
would make, may under certain circumstances be 
evidence that the person to whom misrepresenta- 
tion was made was not actually deceived, 71 I C. 
161 = 16 S. L. R. ii2 = 1923 Sind 5 (F. B.). 

8 ec. 18 ( 2 ). — There is no misrepresentation, if 
there are means of discovering truth with ordi- 
nary diligence. 1 12 P. L. R. 1916 = 36 I. C. 34 ; 
46 I, C. 21 =42 P. R. 1918 ; 38 I. C. 500. As to 
misrepresentation by agent, see 6 Bom. 309 ; 14 
Bom. 241. Document signed by blind man — 
Contents of document misrepresented — Rights of 
bona fide purchaserfor value See 1925 Pat. 140. 

Sec. 19 . — 1 The words “undue influence” 
were repealed by the Indian Contract Act 
•(Amendment Act) (VI of 1899), S. 3. 

The right to avoid a transfer or a conveyance 
•executed under undue influence or fraud is not a 
mere personal right but can be exercised by the 
heirs or legal representatives of the person unduly 
influenced or defrauded unless the person has in- 
dicated his election to stand by the transaction. 
43 Bom. 173 = 20 Bom- L. R. 91 1, Though ‘un- 
due influence ’ and ‘ fraud ’ are separately dealt 
with in Contract Act, ‘undue influence’ is a kind 
of ‘fraud’ in equity and invites the same relief as 
fraud. 33 I. C. 576=1$ Bom. L. R. 27. A mis- 
representation should in fact materially induce 
the contract in order to give a right of avoidance. 
55 I.C. 817 = 31 C.L.J. 158 ; 29 Bom. L. R. 1535. 
If a transaction which is voidable is admitted by 
the person who is entitled to avoid it, it cannot 
be questioned by a third party. 34 I. C. 956 = 23 
C.L.J. 122. See also 43 Bom. 173 ; 36 Bom. 37 ; 
28 Bom. 639. The section does not apply where 
the object of the agreement was illegal to the 


knowledge of both parties at the time it was 
made and both parties are in pari delicto. 9 I. C. 
161 - 15 C. W. N. 408. A person is not liable on 
an acknowledgment, where the money has been 
paid and his signature to the acknowledgment 
had been obtained by intimidation. 59 I.C. 781 = 
24 P. W. R. 1921. A contract voidable on the 
ground of fraud or misrepresentation can be rati- 
fied by the person at whose option it is voidable. 
46 I. <\ 21 =42 P. R. 1918 ; 38 I. C. 500 = 43 P. 
W. R. 1917 ; 28 Bom. 639. As to what is ordinary 
diligence, see 4 Cal. 801. As to effect of laches on 
right of avoidance of contract, see 4 C W.N. 369. 

Secs. 19 and 19 -A. RIGHT OF SUIT.— A 
right to have a contract set aside on the ground 
of fraud or undue influence does not cease on the 
death of the contracting party who w r as deceived, 
but passes on to his representatives. 51 Bom. 133 
= 29 Bom. L. R. 115 = 100 I.C. 932= A. I. R. 
1927 Bom. 384. 

Secs. 19 and 23 . — The Civil Court is not pre- 
vented from enforcing a contract inter partes y 
which is in itself in no way illegal or fraudulent 
qua those parties merely because a third person 
may have a right to refuse to give effect to that 
contract. 48 P. L. R. 1913 = 18 I. C. 5 =58 P. R. 
1913. Dishonest concealment of identity of con- 
tracting party — Agent secretly procuring a run- 
ning contract with his principal — Contract void- 
able. 43 M. L. J. 444 =69 I. C. 927 =45 M. 1005. 

Illustration (b) is not exhaustive of the 
class of cases which could come under the 
explanation. 13 L.W. 525=62 I.C. 764 = (1921) 
M.W.N. 340. A finding on the question whether 
a misrepresentation induced the consent of the 
party who relied on it is'one of the fact and the 
High Court will not interfere with it in second 
appeal, though the finding may not be quite satis- 
factory. (Ibid.) Where one of the parties to a 
contract says : “I am w>ell known to the National 
Bank in your city.” It is not a statement of fact 
but only his own opinion, as to the state of his 
credit though it may be false. Such a statement 
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A party to a contract, whose consent was caused by fraud or misrepresentation, 
may, if he thinks fit, insist that the contract shall be performed, and that he shall be 
put in the position in which he would have been if the representations made had been 
true. 

Exception . — If such consent was caused by misrepresentation or by silence, 
fraudulent within the meaning of section 17, the contract, nevertheless, is not voidable, 
if the party whose consent was so caused had the means of discovering the truth with 
ordinary diligence. 

Explanation . — A fraud or misrepresentation which did not cause the consent 
to a contract of the party on whom such fraud was practised, or to whom such misrepre- 
sentation was made, does not render a contract voidable. 


Illustrations . 

( a ) A , intending to deceive B , falsely represents that five hundred maunds of indigo are made 
annually at A's factory, and thereby induces B to buy the factory. The contract is voidable at the 
option of B. 

(b) A, by a misrepresentation, leads B erroneously to believe that five hundred maunds of 
indigo are made annually at A's factory. B examines the accounts of the factory, which shows that 
only four hundred maunds of indigo have been made. After this B buys the factory. The contract 
is not voidable on account of A's misrepresentation. 

(O A fraudulently informs B that A's estate is free from incumbrance. B thereupon buys the 
estate. The estate is subject to a mortgage. B may either avoid the contract, or may insist on its 
being carried out and the mortgage-debt redeemed. 

(d) By having discovered a vein of ore on the estate of Ay adopts means to conceal, and does 
conceal, the existence of the ore from A. Through A's ignorance B is enabled to buy the estate at 
an under value. The contract is voidable at the option of A. 

(e) A is entitled to succeed to an estate at the death of B ; B dies. C, having received intelli- 
gence of B's death, prevents the intelligence reaching A , and thus induces A to sell him his interest in 
the estate. The sale is voidable at the option of A. 


Power to set aside contract 
induced by undue influence. 


i[19-A. When consent to an agreement is caused by 
undue influence, the agreement is a contract voidable at 
the option of the party whose consent was so caused. 

Any such contract may be set aside either absolutely or, if the party who was 
entitled to avoid it has received any benefit thereunder, upon such terms and condi- 
tions as to the Court may seem just. 

Illustrations. 


(a) A's son has forged B's name to a promissory not. By under threat of piosecuting A's son, 
obtains a bond from A for the amount of the forged note. If B sues on this bond, the Court may set 
the bond aside. 

( b) Ay a money-lender, advances Rs. 100 to By an agriculturist, and, by undue influence, in- 
duces B to execute a bond for Rs. 200 with interest at 6 per cent, per month. The Couit may set 
the bond aside, ordering B to repay the Rs. 100 with such interest as may seem just.] 


Agreement void where both 20. Where both the parties to an agreement are 

parties are under mistake as under a mistake as to a matter of fact essential to the 
to matter of fact. agreement, the agreement is void. 


is not one of fact and even if false, does not 
avoid the contract under S. 19. 29 I. C. 575. 

8ec*. 19 and 65 . — A rescinded contract becomes 
a void contract and the person who has received 
any advantage under it, is bound to restore it to 
the other party 27 I. C. 130. 

Sec. 19-A. — 1 S. 19-A was inserted by the Indian 
Contract Act (Amendment Act) (VI of 1899), 

S. 3. 

Undue influence most be pleaded with preci- 
sion and unless a case is made out in the 
pleadings, the Court will not investigate it. 2 
Pat. L. T. 1 15 = 5 Pat. L. J. 744 = 60 I. C. 282 = 
1921 Pat. 107. Power of Court to grant relief on 
certain terms. See 31 Bom. 348. See also 84 I. C, 
124 = 1925 Cal. 94 ; 47 All. 932 = 23 A. L. J. 856 
=88 I. C. 1013 = L. R. 6 All. 483 = 1925 A- 783. 

8#e. 20 . — Reason of the rule in the section 
explained in 28 Rom. 420. Application of prin- 


ciple of Caveat Emptor . 40 Bom. 638 = 34 I. C. 

515 = 18 Bom. L.R, 201. Relief can be granted if 
there is mistake as to existing facts, not on 
account of mistaken expectations, which are not 
realized. ( Ibid .) See also 5 I. A. 61 ; 4 Bom. 473 ; 

3 Bom. 154. Mistake as to collateral circum- 
stances do not avoid a contract. 30 Mad. 284 ; 
35 Cal. 955 ; 33 Cal. 713 ; nor mistake as to 
immaterial terms. 100 I. C. 730 = A. I. R. 1927 
Oudh 198. S. 20 deals with the question of 
common mistake ; the general principle of frus- 
tration may govern such cases. 70 I. C. 379 = 26 
C. W. N. 573 ; 50 Cal. 615=27 C. W. N. 639; 
40 Bom, 638 = 18 £pm. L.R. 291. Set also 3. 
Rang. 477. Terms understood by parties in differ- 
ent sense— Contract is void. 95 I. C. 614*= 1926 
Nag. 435. Compromise under mistake of fact — 
Setting aside. See 51 I. C. 955 =29 C.L.J. 526 ; 

4 Cal. 687. Compromise under mutual mistake 
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Explana i ion . — An 
the subject-matter of the 
fact. 


erroneous opinion as to the value of the thing which forms 
agreement is not to be deemed a mistake as to a matter of 


Illustrations. 

Bombav It t»rn»m, 0 f »hi t t0 w a S % ci J C Car P of goods su PP° sed to be on its way from England to 
r „ 8f t l U [ nS ou V h , at ’ be * ore day of the bargain, the ship conveying the cargo had been 

cast away and the goods lost. Neither party was aware of the facts. The agreement fs void 

of thP hi™ ; ag ft eS to u bu3 I * rom B a certam horse. It turns out that the horse was dead at the time 
of the bargain, though neither party was aware of the fact. The agreement is void. 

rit fk A ' being entltled to an estate for the life of B y agrees to sell it to C. B was dead at the 
e agreement, but both parties were ignorant of the fact. The agreement is void. 

21. A contract is not voidable because it was caused by a mistake as to any law 
, in force in British India ; but a mistake as to a law not in 
e o mista es as to aw. force in British India has the same effect as a mistake of 
fact. 


lllustt ations. 

, t ^ an< r B ma he a contract grounded on the erroneous belief that a particular debt is barred by 
the Indian Law of Limitation : the contract is not voidable. 


[* 


* 


* 


* 


*]1 


Contract caused by mistake 
of one party as to matter of 
fact. 


22. A contract is not voidable merely because it was 
caused by one of the parties to it being under a mistake 
as to a matter of fact. 


What considerations and oo . . . . 

objects are lawful and what " 1 he consideration or object of an agreement is^ 

not. lawful, unless — it is forbidden by law2 ; or 


as to terms which are not material will not be 
set aside. loo I. C. 730 — A. I. R. 1927 Oudh 
198. Mutual mistake — Effect of. 25 C. I. J. 
459 — 21 C. W. N. 404. A mistaken assumption 
which has reference to the motive which induced 
the execution of a document is not ‘ a mistake as 
to his rights’ which would justify a Court in 
passing a decree for its cancellation. 32 M. L. 
J* 439 ~ 4° !• C. 205. Where both parties to a 
reference to arbitration are under a mistake of 
fact as to something which is not essential to the 
agreement, the agreement of reference is not 
void and cannot be set aside. 47 I. C. 783 = 12 
S. L. R. 41. But set 57 I.C. 481 =70. L. J. 312. 
Pleadings. 9 Bom. 351. 

Sec. 21. — 1 Second illustration was repealed by 
Act. XXIV of 1917, S. 2 Applicability of 
section — Payment of surcharge to railway — Pure 
error of law — Suit to recover money paid — Main- 
tainability. (1928) M.W. N. 385. 

8 ec. 22 . — A contract entered into under a mis- 
take of fact is only voidable and is binding until 
it is avoided. 10 I. C. 343 ; 58 I. C. 591 = 14 S. 
L. R. 22 ; 21 Bom. L. R. 986 = 44 Bom. 631. See 
also 16 Bom. 561 ; 3 Rang. 477. Contract can- 
not be avoided on the ground of its becoming 
more onerous than was originally supposed. See 
86 I. C. 364 = 1925 Sind 8c. 

Seo. 28 .— 2 See Ss. 26, 27, 28, 30, infra. 

Meaning of WORDS.— The words “con- 
sideration ” and “ object ” of an agreement do 
not mean the same thing. 33 Cal. 702. Burden 
of proof. See 107 I.C. 903. 

Unlawful Object,— A promissory note 
executed by a minor under th6 Court of Wards 
though void, is not unlawful consideration for a 
bond executed by his son after his death and 
after the estate had ceased to be under the Court 
of Wards. 21 A. L. J. 446 = 73 I.C. 458 = 1923 A. 
590. An agreement by a Parsi husband with his 


wife that they should live separately is lawful and 
a reference to arbitration on the question as to 
the amount of maintenance to be paid to the 
wife is quite legal. 45 Bom. 318 = 22 Bom. L. R. 
1293 (23 Bom. 279, Foil.;. Unlawful object 
— Government Servants’ Conduct Rules, R. 14 
— Debt contracted by the father for trading pur- 
poses — Liability of sons. 17 Bom. L. R. 955 = 40 

B. 126. Suit to recover money on a hundi drawn 
to cover betting losses. 27 C. W. N. 442 = 1923 
Cal. 445. Where a pleader is appointed by 
Court in a suit as Commissioner the work done 
by the Commissioner is no work done for the 
party but for the Court. 27 C. W. N. 430 = 37 

C. L. J. 406. Consequently where a commis- 
sioner who had been appointed at the instance 
of a party to a suit took a bond from that party 
for a certain sum of money and subsequently 
sued upon it, held y that the consideration for the 
bond was illegal and that it represented an im- 
proper advantage obtained by an officer of Court 
by abuse of his position as such. Consequently 
the bond was unenforceable, (/did.) Money lent 
for assisting the borrower to visit brothels and 
bring in prostitutes cannot be legally recovered. 
39 I. C. 767. Alienation of service inam lands 
unlawful. 45 M. 620 = 42 M. L. J. 477 = 1922 M. 
197 (F. B.). When a transaction has been 
entered into for unlawful or immoral purpose and 
that purpose has been achieved, the Court 
would not interfere as the instance of a particeps 
criminis to relieve him from the legal effect of 
the transaction. 44 Mad. 329=39 M. L. J. 525 
= 59 I. C. 1003. A hundi parsed for an illegal 
consideration is unenforceable. 40 Mad. 285 = 
34 I. C. 401^31 M. L. J. 264 (15 I. C. 253, 
26 I. C. 181 ; (1892) 1 Ch. 173, Followed). 

COLLATERAL CONTRACT.— An agreement by 
a Government tenant with plaintiff to the effect 
that if the plaintiff helped the former in bringing. 
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is of such a nature that, if permitted, it would defeat the provisions of any law ; 
or is fraudulent ; or 


the land under cultivation the former would give 
to the plaintiff one-half of whatever rights he 
might acquire in the land is not opposed to public 
policy. 3 Lah. 92=641.0. 18 = 1922 L. 287. 
The sale of a share in a chance in the Turf Club 
sweep is not a wager and is not opposed to public 
policy. 251.0.355 = 258 P. L. R. 1914. No 
suit lies for recovering money lent and used for 
an illegal object as biibe. 24 I. C. 692 = 185 P. 
L.R. 1914 (8 C. 24. Foil.). Collateral contracts 

— Right of agent to recover gambling debt paid 
for principal if opposed to public policy. 13 I. 
C. 319 = 79 P. L. K. 1912. A bond for payment 
of a loan was taken by the creditor in the name 
of his concubine’s mother. The debtor cannot 
plead that the consideration for the bond is taint- 
ed with immorality and that the bond therefore 
is unenforceable. 56 I. C. 616. The concubine's 
mother or her assignee can sue as banamidar 
and it cannot be treated as involving the enforce- 
ment of an immoral contract. 56 I. C. 616. 
Collateral contract for gambling debts — Money 
lent for gambling — Recovery of. 29 I. C. 573. 

Ss. 23 and 65. — If an agreement is void but 
not illegal, plaintiff can recover from a third 
party money which the latter has received on his 
behalf under the void agreement. 51 I. C. 530 = 
12 Bur. L T. 9. 

PARTIES to illegal acts.— Where the assist- 
ance of equity was not being asked to carry out 
an illegal agreement, defendants could recover on 
their counter-claim. 44 Bom. 631=21 Bom. L. 
R. 986 ; (1923) M. W. N. 335 = 72 I. C . 735 ~ 
1923 Mad. 626. See also 1925 Lah. 65. If the 
illegality of a transaction is brought to the notice 
of the Court and the person invoking the aid of 
the Court is himself implicated in the illega- 
lity, the Court will not assist him. 72 I. C. 653 
= 1924 P. 321. A party cannot recover money 
paid in respect of a contract which is tainted 
with criminality or immorality, even though the 
contract has not been performed. 51 I. C. 280 = 

4 Pat. L. J. 542 (43 C. 1 15 ; i C. L. J. 261, 

Ref.). Where the illegal portion of an agreement 
Fas been wholly carried into effect, the whole 
matter is outlawed and the Court will not aid 
.either party to retrieve if he is not able to show 
that he has been less to blame than the other. 
20 C. W. N. 760 = 1 Pat. L. J. 48=33 I. C. 711. 

Illustrative Cases, acts defeating 
STATUTE. — No man can exclude himself from 
4he protection of Courts by a contract entered 
into with another. 42 Bom. 380 = 22 C. W. N. 

= X 6 A. L.J. 513=35 M. L. J. 262 = 451. A. 
61 (P. C.). A sale-deed which tends to defeat 
-the provisions of the Tenancy Act is void and 
unenforceable. See also 39 All. 645 = 15 A. L. J. 
^56 ; 15 A. L. J. 150=32 M. L. J. 383 = 21 C. 
W. N. 616 = 44 I. A. 54=39 I* C. 454 — 39 All. 
173 (P- C.). Contract though unenforceable 
will not vitiate a transfer merely because the 
contract is unenforceable. 38 All. 232 = 14 A. 
L. J. 270 ; 27 I. C. 503 = 13 A. L. J. 6. As to 
the effect of invalidity of terms of contract in- 
tended to defeat provisions of an Act of the 
Legislature, see 25 I. C. 503-13 A. L. J. 6 ; 35 
-AIL 19-10 A. L. J. 416 ; 16 I. C. 42 ; 24 Bom. 
L. Et 449 «= 1922 B. 84. A contract to prepare 


by printing and to supply copies of a picture pro- 
duced in England is not unlawful or against 
policy. 44 Bom. 720 = 22 Bom. L.R. 808. Act 
defeating statute - Public policy — Speculation in 
gold against Government Notification. 44 Bom. 
6=21 Bom. L. R. 788. Loan for gambling is not 
one forbidden by law unless it be proved that 
the gambling was in a public place, ico I C. 
345 =A. I. R. 1927 Nag. 155. Dicta of English 
Judges on public policy, how far to be considered 
by judges in India. 44 Bom. 6. Public policy 
should not be interpreted under S. 23 as com- 
prehending ail the political policies of the Govern- 
ment of India. (Ibid.) Government Servants’ 
Conduct Rules are rules of conduct and not a 
statutory prohibition. Hence a disregard of these 
does not taint Government servant’s transactions 
wfith immorality or illegality. 40 Bom. 126=17 
Bom. L. R. 955. Agreement to share profits with 
the forest licensee though not allowed by the 
terms of license, is not void. 40 Bom. 64 = 17 
Bom. L. R. 701. An option by purchasei to 
resell the property to the vendor on certain terms 
and conditions is valid. The purchaser is bound 
to fulfil if the conditions are complied with .strict 
ly. 35 I.C. 631. Hatchita executed by insolvent- 
debtor to plaintiff —Suit upon — Consideration — 
Illegality — Transferability. 14 I. C. 519 = 16 C.L. 
J. 162. Act defeating statute — One of several 
judgment debtors getting assignment of decree is 
not against law. 44 Mad. 334 — 39 M.L.J. 692 = 
60 I. C. 127. A promise to abstain from iaising 
the plea of limitation in a suit is void as it 
defeats the provisions of Law r of Limitation. 40 
Mad. 701 =35 I.C. 575 =31 M.L.J. 231. The sale 
of palanquin bearing service inam is not opposed 
to public policy. 13 I. C. 190 = ( 191 1 ) 2 M. W. 
N. 588. Benami purchase by police officer while 
in service is not void as being opposed to public 
policy. 52 I. C. 153 = 16 N. L. R. 25. Where 
land which is not transferable under a special 
statute is transferred in contravention thereof, a 
suit by the vendee for damages for breach of 
covenant for title is maintainable. 45 I. C. 669 ; 
47 I. C. 32 = 14 N. L. R 125. A purchase made 
benami by a Government servant in contravention 
of executive orders and rules governing the con- 
duct of public servants is void on the ground of 
public policy and the real purchaser does not get 
a title under the purchase. 47 I. C. 694. A 
pronote payable to “so and so or order or bearer” 
contravenes the provisions of S. 24 of the Paper 
Currency Acts and is therefore void. It is a 
contract forbidden by law and nothing can be 
recovered on the document. 24 I.C. 72 1 = ( 19 14) 
11 U. B. R. 13. 

ACTS PROHIBITED BY STATUTE. — A transfer 
of property to Kanungo is not against public 
policy. 14 A. L. J. 969 = 36 I.C. 319 = 39 All. 58. 
Assignment of mortgage in the name of a 
patwari’s mother is not against public policy, 
though the patwari cannot engage in trade or 
money lending according to rules framed by 
Revenue Board. 14 A. L. J. 962=39 All. 51. 
A patwari acquiring land in his own circle is 
against public policy and illegal. A. I. R. 1927 
Lah. 18 = 27 Punj. L. R. 740 = 7 Lah. 463. An 
agreement to do an act which is prohibited by 
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involves or implies injury to the person or property of another ; or the Court 
regards it as immoral, or opposed to public policy. 


the Rules framed under the Motor Vehicles Act is 
illegal and void, though the parties did not know 
of the prohibition. 91 I. C. 1029 = A. I. R. 1926 
Nag. 259. Agreements which -have been held 
to be void under this section include a sub-lease 
of an excise contract, a transfer of a share 
in an excise contract, a transfer of occupancy 
rights declared by statute to be non-transfer- 
able and a transfer by a disqualified proprietor 
and a transfer in contravention of S. 8 of the 
Punjab Tenants Act. 3 P. R. 1915 (Rev.) =6 P. 
W. R. 1915 (Rev.) = 31 I C. 400. A Municipal 
Council has no power to farm out the right to 
collect slaughtering fees. A lease of such a right 
is void. 36 Mad. 113 — 21 M. L. J. 790 = 11 I. C. 
669. Agreement in contravention of S. 257-A, 
old C. P. Code, is not opposed to public policy. 
21 M. L. J. 709=9 I. C. 875=35 Mad. 75. Plea- 
der advancing loan to a person not his client is not 
opposed to public policy. 39 I.C. 135 =20 O.C. 67. 

SLAVERY Bond, or any other bond approach- 
ing this is void as forbidden by laws. 103 I. C. 
96= A. 1. R. 1927 Mad. 818. See also 106 I. C. 
803 = A. I. R. 1928 Nag. 89 (2). 

AGREEMENT to adopt or not to adopt. — 
Where a Hindu widow having authority from her 
husband to adopt agrees in consideration of a 
pecuniary advantage to herself, not to adopt, the 
agreement is void as being opposed to public 
policy. The authority is given not for her but 
for her husband’s benefit. 49 I, C. 929 = (1919,) 

M. W. N 52. Compromise in a suit providing 
that the plaintiff should adopt the son of one 
of the defendants and giving the plaintiff certain 
rights on condition of his so adopting was held to 
be a bona fide family settlement and not opposed 
to public policy. 24 L. W. 716=971. C. 232 = 
A. I. R. 1926 Mad. 1093=51 M. L. J. 366. 

Agreement to prevent bidding.— An 

agreement by a person promising to pay money 
to another if the latter would not compete for the 
purchase of certain property with the former is 
legal. 10 I. C. 627 ; 10 M. L. T. 338. An agree- 
ment to abstain from bidding at an excise auction 
is not void under S. 3 as being against public 
policy. 44 I. C. 223 (18 Bom. 342; 16 Cal. 

194; 6 C. L. J. hi, Rel.). Agreement be- 
tween two or more persons not to bid against one 
another at a public auction if not unlawful or 
against public policy. 56 I. C. 963 = 12 Bur, L. 
T. 241 ; 44 I. C. 223 ; 46 I. C. 755. But see 28 
I. C. 40=8 S. L. R. 247 contra . 

Bribe eor perjury. — See il. w. 300 = 23 
I. C. 540 =(1914) M. W. N. 322 ; 10 I. C. 801 = 
4 Bur. L. T. 95. 

Bribe to Public Officers.— a court will 
not assist a party who has entered into a contract 
involving moral turpitude. 43 Cal. 115 = 19 C.W. 

N. 919 = 29 I. C. 625. 

champarty and Maintenance.— An 
agreement to finance a litigation and to share the 
fruits thereof ought to be carefully watched and 
when found to be extortionate and unconscion- 
able or made not with the bona fide object of 
assisting a claim believed to be just and of 
obtaining a reasonable recompense therefor, but 
ior improper object so as to be contrary to public 
policy, effect ought not be given to it. 43 I. C. 

95 


74 (2 Cal. 233, Foil.). See also 48 Mad. 239 = 

1924 P. C. 162 ; 1925 Oudh 71 ; 89 I. C. 229. An 
agreement to transfer property for financing a 
suit is valid provided that the agreement is fair 
and equitable and not extortionate or unconscion- 
able or for an improper purpose. 33 All. 626 « 

8 A.L.J. 652 ; 16 S. L. R. 278 = 1923 Sind 50 ; 
70 I. C. 904 ; 93 I. C. 959. Champerty is not 
void in India, unless the transaction is not a 
bona fide one for the acquisition of an interest in 
the subject of litigation, but an illegitimate trans- 
action got up for the purpose merely of spoil or 
of litigation disturbing the peace of families and 
carried on from an improper and corrupt motive. 
59 I- C. 10 ; 1 R. 56S = 77 C. 372 = 1924 Rang. 
48. The English Law of Champerty is not in 
force in India. 1 Lah. 124=56 I. C. 272. See 
also 1923 Nag. 214 ; 55 I.C. 635; rR. 565=2 
Bur. L.J. 177 [20 Cal. 145 (P.C.); 15 All.35 (P.C.). 
Foil.] ; (1928) M. W. N. 5. A transfer of 
a right of a reversioner is illegal and opposed to 
public policy as stimulating gambling in litiga- 
tion. 41 I C. 347 = 135 P L. R. 1917 There is 
nothing illegal in a plaintiff agreeing to sell the 
suit property to a third person if the suit prove 
successful. 98 P.L.R. 1913 = 18 I.C. 485. Cham- 
perty — Agreement to finance litigation — Suit foi 
moneys advanced are maintainable. 47 I.C. 563. 
An agreement, to obtain for a nominal sum the 
right to carry on a litigation with a very poor 
chance of success, is champertous and cannot be 
given effect to on principles of equity and good 
conscience. 63 I. C. 356 ; 61 I. C. 884. Purchase 
of interest in the property for the purpose of liti- 
gation for its realisation is unlawful. 55 I.C. 
635- 

Excise Contract.— A n agreement to sub' 
lease salt pan in contravention of terms of licence 
i«« not specifically enforceable. 24 Bom. L. R. 
in =46 B. 651 =66 I. C. 393 = 1922 B. 78. Con- 
tract infringing Abkari laws is void. 18 S. L. R. 
16 = 87 I- C. 353 = 1925 Sind 55. A contract to 
sub let or assign a license is one to evade the 
excise rules and is void and illegal. 12 Cr. L. J. 
II =9 I. C. 115 = 15 C. W. N. 169 ; 29.I. C. 480 ; 
37 Bom. 390 = 191. C. 442=15 Bom. L. R. 227 
(31 C. 798, Foil.) ; 8 Lah. 310 = 100 I. C. 846 = 
28 Punj. L. R. 161= A. I. R. 1927 Lah. 333. 
A lease to a person not licensed under the 
Madras Abkari Act for tapping toddy is not 
illegal and can be enforced. 61 I. C. 537 = 
14 L. V/. 226. The taking of a partner by an 
Abkari licensee is in effect a sale to him of a 
portion of the business and making him an agent 
for the sale of liquor contrary to the terms of the 
license and the partnership is consequently illegal. 
43 Mad. 141 =38 M.L.J. 123 = 54 I. C. 45 [35 M. 
582 ; 26 M, 430 ; 24 Mad. 4or, Foil.; 27 Bom. 320 
and (1910O M. W. N. 549, Dist.]. But see 8 Lah. 
310 = 100 I.C. 846 = A.I.R. 1927 Lab. 333 holding 
that though the state may refuse to recognise 
such partnership, the parties cannot wriggle out 
of it. An agreement sub-letting the right to vend 
ganfa is illegal and unenforceable, where one of 
the conditions of an Abkari license prohibits 
vending, transferring or sub-letting of the license. 
34 I. C. 927. A promissofy note given in consi- 
deration of the transfer of a right to sell toddy 



754 THE CIVIL COURT MANUAL. [$. 2J 

In each of these cases, the consideration or object of an agreement is said to 
be unlawful. Every agreement of which the object or consideration is unlawful ia 
void. 


prohibited under S. 22 of the Madras Abkari Act 
is unenforceable, as being for an illegal consider- 
ation. 27 I. C. 9 i 9 =(i 9 i 5 ) M. W. N. 25. The 
provisions of the Abkari and Opium Acts are not 
merely intended to guard the Government revenue, 
but they are based on public policy. No suit will 
lie to enforce rights that are inconsistent with the 
spirit of the Acts. 35 Mad. 582 = 21 M. L. J. 425. 
An agreement in partnership to start a business 
for the sale of drugs the lease for which was 
obtained in the plaintiff’s name is not illegal. 2<t 
I. C. 146 -17 O. C. J93. 

Indemnifying Surety. -Where a bail bond 
is forfeited owing to the failure of the accused to 
appeal, the surety cannot sue a third person who 
had agreed to indemnify the surety for recovery 
of the amount forfeited, as such a contract is 
illegal. 56 L C. 539^=24 C. W. N. 368 ; 28 I. C. 
560- 19 C. W N. 329 ; 65 I. C. 137. 

MASlER aND SERVANT. — Agreement between 
parties that master may impose fine — Fine impos* 
ed— Suit claiming refund of fine is not barred. 
See 6 P. L. T. 762=3 Pat. L. R.8 4-87 I. (\ 730 
-1925 Pat. 487. 

Marriage contract — A n antenuptial 
agreement whereby a suitable maintenance is pro- 
vided for the wife in case the husband ill treated 
or behaved improperly towards her, or capn 
ciousiy turned her our, is not opposed to S. 23 
and is e nforc e a b !e. ,9 A. L. J. 675-43 A. 650 

— 03 I. C. 883 — L. K. 3 A. 21. A contract that 
parent of either the boy or the girl who is a party 
to the marriage shall pay a certain sum of money 
if and when the marriage is celebrated is not void 
ab initio as being opposed to public policy. <ti I. 
0. 856 = 1 U.P. L. R. ( H.C.) 1 1 9. See also 5 P. 
646 = A. I. R. 1926 P. 582 = 7 Pat. I.. J. 821=99 
I* 782. An agreement between a Mahomedan 
husband and his wife, providing for a certain 
maintenance to the wife in the event of a future 
separation between them, is void as being oppos 
ed to public policy. 37 Bom. 280 = 171. C. 946 

— 14 Bom. L. R. 1178. It is as much the policy 
of the Mahomedan Law as of the English I.aw 
that people who are married should live together 
and not apart. {Ibid.) Advancing money to com- 
pensate husband willing to divorce his w T ife — If 
legal. See 1925 Nag. m. A contract by a Hindu 
to maintain as wife a woman, who is not his law- 
fully wedded wife, is opposed to public policy 
and consequently unlawful. 16 I. C. 133 = 14 
Bom. L R. 547. An agreement whereby a guar 
dian, natural or appointed, consents to give his 
ward in marriage for his own pecuniary benefit is 
void under S. 23 and the fact that no injury 
resulted thereby to the ward is irrelevant. 9 I.C. 
652 = 15 C.W.N. 447 (22 B. 658 ; 32 M. 185 ; 10 
C. 1054, Foil,; 5 L.B.R. 395; 25 P.W.R, 32, Dist.; 
1 C.L.J. 201, Diss.). Marriage contract — Money 
paid under —Suit for recovery — Contract not per- 
formed. See 106 I.C. 803 = A.I.R, 1928 Nag. 89 
(*) ; 53 I.C. 407 = 113 p. r. 1919 ; 16 1. c. 1004 
= 10 A. L. J. 159. A breach of betrothal agree- 
ment gives rise to a claim for damages. 224 P. 
W. R. 1915=27 I. C. 1008 = 37 P. L. R. 1915. A 
contract by A to give his daughter in marriage to 
jy s son and in case of breach to pay a certain 


sum as damages is unenforceable. 37 Mad. 393 
= 24 M. L. J. 310 = 18 I. C. 515 = (1913) M. W. 
N. 20c. An antenuptial agreement by a Maho- 
medan husband not to contract a second 
marriage is not illegal nor invalid or immoral or 
opposed to public policy or in restraint of 
marriage. 10 L.B.R. 194=59 I.C. 804 = 13 
Bur. L. T 89. An agreement to pay a sum of 
money for persuading a woman to marry the per- 
son paying the sum is opposed to the public 
policy and unenforceable. 50 I. C. 551 =(1918) 
3 U. B. R. x 19. 

Restraint of Trade.— An agieement to 
form a combination of ginning factories to fix 
rates and to divide the profits in a certain manner 
is not either in restraint of trade or opposed to 
public policy. 10 A. L. J. 117 = 16 I.C. 631- 
34 All. 587. The action of the Government res- 
tricting, by the issue of licenses, admission of 
brokers into a market allowed to be held on 
Government land is neither illegal nor opposed 
to public policy. 18 C. W. N. 1104 = 24 I.C. 
387 = 19 C. L. J. 313. A person purchasing goods 
for himself cannot claim commission the claim 
being opposed to public policy. 50 I.C. 975 =- 16 
P. W. R. 1919 (91 P. R. 1910, Dist.). 

Stifling prosecution.— An agreement to 
withdraw an application for sanction to prosecute 
under S. 195, Cr. P. Code, is opposed to public 
policy. 46 I. C. 424. See 2 O. W. N. 791 ; 90 
I. C. 463 29 C. W. N. 1029; 29 C. W. N. 855 

= 89 I. C. 200 = 42 C. L. J. 90 , 1925 Oudh 120. 
An agreement to stifle a prosecution in respect of 
an offence of a public nature is against public 
policy and is illegal. 1 O. L. J. 553 = 25 I. C. 409 
= I7 0 .C. 213. Butwheie the offence involves 
harm to an injured party, he can settle or com- 
promise his private damage though the offence is 
of a public nature. {Ibid.) Where the consider- 
ation for a bond is the withdrawal of a non-com- 
poundable case, the bond is unenforceable. 74 
I. C. 843=1924 P. 305 ; 1 O L. J. 553 = 25 I. C. 
409 ; 17 O. C. 213 ; 16 I. C. 555 ~-8 N. L. R. 97 ; 
46 I. C. 424 ; 26 I* C. i8i =37 Mad. 385 ; 92 I. 
C. 503 = A. I. R. 1926 All. 270. An agieement 
to drop a prosecution for criminal breach of trust 
in consideration of a mortgage for a portion of 
the embezzled money and cash is opposed to 
public policy. 53 Cal. 51 =A. I. R. 1026 Cal. 59. 
A contract arising out of the composition of a 
compoundable offence is not against public 
policy. 62 I. C. 70. A bond otherwise supported 
by good consideration, but under whicn a criminal 
prosecution is also withdrawn is good in law and 
legally enforceable. 28 Punj, L. R. 388 = A. I. 
R. 1927 Lah. 530 ; 911.0.624 = 1926 Cal. 519. 
Reference by all partners of their dispute to arbi- 
tration, while a criminal complaint under S. 406, 
Penal Code, is pending against one of the patners 
and the prosecution is consequently dropped is 
not against public policy and is therefore enforce- 
able. 101 I.C. 786 = A. I, R. 1927 Lah. 465. 
Where the withdrawal of a criminal prosecution 
is only a motive for and not the object of the con- 
sideration for an agreement, such agreement is 
not void under this section. 49 All. 540 = 23 
A. L. J. 495 = 101 I. C- 499 = A. I. R. 1927 All. 318. 
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Illustrations . 

(a) A agrees to sell his house to B for 10,000 rupees. Here^’j promise to pay the sum of 
io.ooo rupees is the consideration for A's promise to sell the house, and A's promise to sell the house 
is the consideration for B's promise to pay the 10,000 rupees. These are lawful considerations. 

( b ) A promises to pay B 1,000 rupees at the end of six months, if C\ who owes that sum to B f 
fails to pay it. B promises to grant time to C accordingly. Here the promise of each party is the 
consideration for the promise of the other party and they are lawful considerations. 

(c) A promises, for a certain sum paid to him by B , to make good to B the value of his ship if 
it is wrecked on a certain voyage. Here A's promise is the consideration for B's payment, and B's 
payment is the consideration for A's promise, and these are lawful considerations. 

(d) A promises to maintain B's child and B promises to pay A 1,000 rupees yearly for the 
purpose. Here the promise of each party is the consideration for the promise of the other party. 
They are lawful considerations. 

( e ) A y B and C enter into an agreement for the division among them pf gains acquired, or to 
be acquired, by them by fraud The agreement is void, as its object is unlawful. 


Agreement not to prosecute for non -compound- 
able offence is not enforceable. 2 P, L W. 140 
= 41 J. C. 812 = 2 P.L.J. 630. A contract found- 
ed on the illegal consideration of compounding a 
non-compoandable offence is wholly void. 1 P. 

L. J. 4 8=3 P. L. W. 405=33 I. C 711--20C. 
XV. N. 760 ; 38 M. L. T. (H.C.) 56. 

Influencing course of I itigation — 
Agreement to perform puja for a consideration in 
order to help a person in obtaining success in a 
pending litigation is opposed to public policy and 
is unenforceable, as intended to exercise un- 
authorized influence or the pioper course of liti- 
gation, 49 All. 705 = 100 I. C. 1040 = 2 5 A. L. J. 
518-- A. I. R. 1927 All. 406 

PROSTITUTION. — Where the past cohabitation 
is the consideration for a transfer of property, 
transfer, how far valid. 22 Bom. L. R. 762=5 7 
I. C. 472=44 Bom. S 4 2 J 25 Bom. L. R. 252 = 
1924 Bom. 135. Si’f also 23 A. L. J. 376 = L. R. 
6 All. 331 =47 All. 619 = 1925 All. 437 ; 86 I. C 
741 =23 A. L J. 201 =1925 All. 358. Agreement 
to pay maintenance to mistress not illegal or im- 
moral 2 O. W. N. 503 = 12 O. L. J. 510=89 I. 
C. 573 — 1925 Oudh 536. Where the considera- 
tion for a bond was future adulterous cohabi- 
tation, the agreement is void under S. 23. 45 M. 
L J. 551 ^(1923) M. W. N. 566 = 76 I. C. 306 = 
19 L. W. 617 - 1924 Mad. 15. Where it is no 
part of the contract between the lender and the 
borrower that the money lent should be utilised 
for immoral purposes and the lender has no con- 
trol over the application of the money, he is not 
prevented from recovering the money. (1922) 

M. W. N. 450= 15 L. W. 705 =69 I. C. 039 =43 
M. L.J.6q 5=45 M. 778 = 1922 Mad. <81. 

RELIGIOUS PURPOSES.— An agreement be- 
tween the panda and pariwal of a temple to parti- 
cipate in the offerings made by pilgrims is not 
contrary to public policy. 20 A. L J. 807 = L. R. 3 
A. 474 = 70 I.C. 124 = 45 A. 79 = 1923 A. 56; 24 I. 

0. 86. Agreement to perform puja for obtain- 
ing success in litigation being intended to exer- 
cise unauthorized influence on court is opposed to 
public policy and unenforceable. 49 All. 705 = 25 
A. L. J. 518 = A. I. R* 1927 All. 406. An agree- 
ment to pay bribe to procure the adoption of a 
boy is one against public policy, and cannot 
be enforced. 26 I. C. 779 = 2 7 M- L, J. 416 = 1 
L. W. 926 (37 M. 393, Foil.). Religious purposes 
— Agreement by a Gayawal to pay part of his ear- 
nings from certain ceremonies to an Acharya — 
Validity of the agreement. I Pat. L. J. 539 *=38 

1. C. 116 = 3 P. L. W. 161. Agreement between 
two temples restricting and regulating each 


other’s rights to take out procession is void. 24 

L. W. 58 = 24 A. L. J. 801 =96 I. C. 179 = A.I.R. 
1926 P. C. 64 (P- C.). 

Partial Illegality— It is settled that if 
one of the several distinct promises is illegal it 
will not prevent the rest from being enforced. 10 
I. C. 4' 5- In an illegal contract even though a 
part of the consideration may be legal yet if the 
legal part cannot be severed from the illegal, the 
whole contract is vitiated. 20 C. W. N. 760 = 1 
Pat. L. J. 48 = 33 1 . C. 711 ; 3 Pat. L. T. 386=67 
I. C. 49 ; 15 I C. 836. 

miscellaneous. -A withdrawal of a suit by 
the landlord for tent against the tenant is a 
lawful consideration for a note executed by the 
tenant to the landlord 25 I. C 80 = 12 A.I..J. 
331. An agreement by a sub-overseer in the 
service of a Nawab contrary to the conditions < f 
his service is illegal and opposed to public policy. 
H I. C. 2 A clause in an insurance policy 
cutting down limitation period for bringing suit 
for rejection of claim is enforceable. 27 C. W. 

N. 955 — 1924 C. 186. If the illegality of a 
transaction is brought to the notice of a Court, 
the Court will not assist the person invoking its 
aid, even though the defendant has not pleaded 
the illegality and does not wish to raise objection. 
24 C W. N. 306 = 53 I. C. 773 = 3 <> C. L. J. 241. 
The form of risk-note exonerating Railway Com 
pany from liability except for loss of complete 
package is not contrary to public policy. 40 I. C. 
626 = 21 C. W. N. 815. Agreement to pay remu 
neration for settlement of civil dispute is valid 
inlaw. 141.0.31=16 C. W. N. 480. A con- 
tract to pay brokerage is neither immoral nor 
opposed to public policy. 60 I. C. 727. Whe- 
ther judgment-debtor’s objection to transfer of 
decree can be enforced. See 18 L. W. 453 =7^ 
1.0.845 = 1924 M. 189. Contract opposed to 
law' or public policy is legal according to French 
Law, but not according to law in British India. 
45 M. L. J. 59-18 L. W. 314 = 74 I. C. ioc6 = 
1923 M. 708. An agreement to pay a vakils 
clerk for special attention to his case is void be- 
ing opposed to public policy 4 1 Mad. 471 **33 

M. L. J. 724 = 42 I. C. 911 (F. B.). An illegal 
business may be prohibited lawfully and such 
prohibition gives no right of action. 39 Mad. 
781=31 I. C. 224=29 M. L. J. 280. Maha 
Brahmans’ offerings— Validity of agreement as to 
right to resile from agreement. 42 I. C. 704 = 20 

O. C. 265. Purchase of house by a Buddhist 
monk, the same being forbidden by Buddhist Law' 
— Transaction is void and suit by monk for eject- 
ment is not maintainable. 5 Rang. 626. 
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(/) A promises to obtain for B an employment in the public service, and B promises to pay 
i.ooo rupees to A. The agreement is void, as the consideration for it is unlawful. 

Cf) A t being agent for a landed proprietor, agrees for money, without the knowledge of his 
principal, to obtain for B a lease of land belonging to his principal. The agreement between A and 
B is void, as it implies a fraud by concealment by /#, on his principal. 

(A) A promises B to drop a prosecution which he has instituted against B for robbery, and B 
promises to restore the value of the things taken. The agreement is void as its object is unlawful. 

(i) A's estate is sold for arrears of revenue under the provisions of an Act of the Legislature, 
by which the defaulter is prohibited from purchasing the estate. B , upon an understanding with At 
becomes the purchaser, and agrees to convey the estate to A upon receiving from him the price which 
B has paid. The agreement is void, as it renders the transactions, in effect, a purchase by the 
defaulter, and would so defeat the object of the law. 

(/') At who is B's mukhtar, promises to exercise his Influence, as such, with B in favour of C, 
and C promises to pay i,ooo rupees to A. The agreement is void, because it is immoral. 

(k) A agrees to let her daughter to hire to B for concubinage. The agreement is void, because 
it is immoral, though the letting may not be punishable under the Indian Penal Code. 


Void Agreements . 


Agreements void, if consi- 
derations and objects unlawful 
in part. 


24 . If any part of a single consideration for one or 
more objects, or any one or any part of any one of several 
considerations for a single object, is unlawful, the agree- 
ment is void. 


Illustrations. 

A promises to superintend, on behalf of B y a legal manufacture of indigo, and an illegal traffic 
in other articles. B promises to pay to A a salary of 10,000 rupees a year. The agreement is void, 
the object of A's promise and the consideration for B's promise being in part unlawful. 

Agreement without consi* 25 . An agreement made without consideration is 

deration, void. void, unless — 


Sec. 24. — Where a usufructuary mortgage of 
an occupancy holding is void, a personal cove- 
nant to that effect is also void and unenforceable. 
20 A. L. j. 318 =44 A. 486=67 I. C. 792. See 
also 13 O. L. J. 449=5 Bur. L. J. 86 = 1926 
Rang. 186. Where the mortgage consideration 
constitutes an independent transaction of loan, 
the mortgagee would be entitled to the return of 
the money. 3 O. W. N. 217=93 I. C. 310=1926 
Oudh 270. Section does not apply to an out-and- 
out transfer. 85 I. C. 459 = 1925 All. 474 . S. 24 
does not apply to a case where the plaintiff is 
seeking to enforce an equity in respect of a per- 
fectly valid security. 39 All. 539 = 39 I. C. 785 = 
15 A. L. J. 544. For a case where the legal part 
of an agreement was upheld, see 15 B.L. R. App. 
5. In a contract where one of several considera- 
tions is unlawful the whole agreement is void. 20 
O. C. 155=39 L C. 540 = 4 O. L. J. 380 ; 18 I.C. 
9 ; 35 All 558 = 21 I.C. 878; 11 A. L. J. 854; 
39 AH. 539 = 39 I- c - 785 = 1$ A.L.J. 544 ; 86 I. C. 
515 = 1925 Nag. 302; 47 All. 780 = 23 A.L.J. 521 = 
88 I. C. 431 = L. R. 6 All. 183 = 1925 All. 
543. Where a woman agrees to serve both 
as a house-keeper as also by living in 
adultery, suit cannot be maintained even 
for services rendered as house-keeper. 27 
All. 266. Pronote by two persons — One exe- 
cutant foregoing signature of the other — Plaintiff 
consenting — No intention to cheat — Plaintiff can 
succeed against real executant. 21 L. W. 532 = 
87 I. C. 48 = 1925 Mad. 929- If the various pro- 
mises of the two parties are quite interdependent 
the fact that one large part of the contract is void 
must vitiate the whole. 70 I. C. 881 = 1 Bur. L. 
J, 72. Contracts in violation of the personal laws 
of parties, (as) the Hindu or Mahomedan laws 
are also void. 28 Mad. 413 Covenant opposed to 
law is illegal. 83 I. C. 19 = 1924 A11. 89. 
flee. 25 .— -The word ‘ debt * in S. 25 is held in 


its ordinary meaning of a sum payable in respect 
of a loan recoverable by action. 40 Mad. 31 = 
32 M. L J. 422 = 39 I. C. 220 (F. B.). 
Acknowledgment can form basis of suit. 
1925 Nag. 9. A promise to pay the amount 
which might be found due by the arbitiator on 
taking the accounts is not a promise to pay a 
4 debt * within S. 25 of the Act. {/bid.') An 
agreement in respect of a barred debt is valid 
under S. 25 although the promisor did not at the 
time of the agreement know that it was barred. 
25 I.C. 36=16 M. L. T. 122 (23 M. 94 ; 33 

M. 159, Foil.). Adequacy of consideration is not 
a matter to be taken into consideration in decid- 
ing whether an agreement is valid. 45 A. 590 = 
21 A. L. J. 446 = 1923 All. 590. An agreement 
to take less than what is really due and also to 
give time for payment is not valid unless sup- 
ported by consideration. 6 Rang. 1 91. The for- 
bearance to enforce in a Court of law a claim 
bona fide believed to exist and to be enforceable, 
would be a gbod consideration for a contract. 44 
All. 424 = 20 A. L. J. 285 = 1922 AH. 260. Pro- 
mise to defend a suit would be good consideration. 
99 I. C. 752 = 2 Lah. L. J. 306. Simply acknow- 
ledging indebtedness without any promise to pay 
is not an agreement under S. 25. 17 I. C. 722 = 

14 Bom. I. R. 1020. There is a difference be- 
tween acknowledgment sufficient for Limitation 
Act, S. 19 and Contract Act, S. 25. In order to 
create to new contract as required by the latter 
the promise to pay must be expressed. 6 Pat. L. 
J. 121 =60 I.C. 514 = 2 Pat. L.T. 303, Pleader if 
authorised to admit liability under the section. 
21 A.LJ. 713 = 75 I. C. 309 = 1924 A. 12. Agree- 
ment by a creditor with co-debtor not to sue him 
if he helps in realisation is not valid. 57 I.C. 844. 
In the absence of a contract by the promisee for 
rendering future services a promise to pay for ser- 
vices is without consideration and therefore void . 
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THE INDIAN CONTRACT ACT (iX OF 1872). 


Unless it is in 
registered, 


(1) it is expressed in writing and registered under the law for the time being in 
force for the registration of [documents], 1 and is made on 

writing an account of natural loye and affection between parties 
standing in a near relation to each other ; or unless 

(2) it is a promise to compensate, wholly or in part, a person who has already 
voluntarily done something for the promisor, or something 
which the promisor was legally compellable to do ; or 
unless 


or is a promise to compen- 
sate for something done, 


(3) u 


or is a promise to pay a debt 
barred by limitation law. 


is a promise, made in writing and signed by the person to be charged 
therewith, or by his agent generally or specially authorized 
in that behalf, to pay wholly or in part a debt of which 
the creditor might have enforced payment but for the law 


for the limitation of suits. 

In any of these cases, such an agreement is a contract. 


46 I. C. 282 -*23 C. W. N. 639. The promise of 
the vendee to defend a suit to be brought by a 
collateral of the vendors constitutes a legal 
consideration for the contract of sale. 2 Lah. 
L J. 306. The withdrawal of proceedings 
under S. 523 of Act XIV of 1882 is a sufficient 
consideration for a compromise by the parties. 

20 I. C. 817 — 20 P. R. 1914. A contract entered 
into by heirs of deceased to settle disputes and 
doubtful rights is valid and binds the minor 
members as adult members acted as de facto 
guardians for their benefit. 20 P. R. 1913 — 19 
I. C. 41 1 = 185 P. L. R. 1913 ; 14 M. L. T, 491 — 

21 I. C. 768 = (1914) M. W. N. 108. Forbear- 
ance to litigate a legal claim is good consider- 
ation. 22 O. C. 163 -6 O. L. J. 404 — 53 I. C. 
104. Promissory note for barred debts is 
valid. 41 M. L. J. 567=45 Mad. 345=66 
I. C. 155. A promise to pay something which 
the promisor is already undei an obligation to 
pay is a promise without consideration and can- 
not be enforced. Any separate promise made to 
pay the amount at any particular place must be 
supported by a consideration. 9 L. B. R. 75 = 39 
I. C. 132 (8 M. I. A. 291 , 8 Bui. L. T. toi =30 
M, 438, Rel.). A composition with the debtor on 
the assurance of the joint debtor for payment of 
the balance amount is unenforceable. IS I* C. 
363 = 5 Bur, L. T. 81. What is natural love and 
affection to support a promise, see 4 C. W. N. 488 
(nearness of relation does not necessarily mean 
that ( Ibid .) An agreement to pay maintenance 
to a wife entered into after the marriage is not 
supported by any consideration the marriage not 
being affected thereby. 11 I. C. 833 = 245 P. L.R. 
1911. 

Sec. 25. — *“ Documents ” was substituted for 
‘ assurances” by the Repealing and Amending 
Act (XII of 1891), Sch. 

Sec. 25, Cl. (1). “ Parties standing in 
NEAR RELATION.” — Must not be narrowed down 
to mean only near relatives. Wife’s parents of a 
Mahomedan would come under the expression. 
100 I. 0.350 = 4 O. W. N. i95 = A. I. R. 1927 
Oudh 146. 

BENAMI TRANSACTION.— Purchaser under a 
sham transaction gets no interest in the property. 
A. I. R. 1928 Mad. 5*41. 

8ec. 25, Cl. (2). — An agreement by a person of 
full age to compensate a promisee for something 
voluntarily done for the promisor at the time 


when the promisor w T as a minor, falls within 
S. 25, Cl. 2 and is enforceable. But no interest 
can be recovered upon such an agreement. 2 
Lah. 263 = 64 I. C. 121 ; 54 I. C. 436 = 20 P. L. 
R. 1920 ; 31 P. R. 1 91 1 =192 P. L. R. 1911 = 11 
I. C 321. 

Sec. 25, Cl. (3).— A judgment-debt comes under 
the meaning of S. 25 (3). 50 Cal. 974-28 C. W. 
N. 322 = 79 I. C. 489. See also 4 Cal. 500 ; 3 All. 
761 ; 26 All. 363 ; 14 Bom. 300. A promise in 
writing to pay a barred debt is valid even if the 
promisor is not aware that the debt is barred. 20 
1. C. 809 = 18 C. L. J. 269 ; 21 I. C. 254 = 18 C. 
L- J. 3*9 [(1910) M. W. N. 547, Diss.J ; 49 All. 
496 = 1001. C. 593 = 25 A. I,. J. 403 = A. I. R. 
1927 All 677. Oral promise not sufficient. 86 I 
C. 942 = 1925 Mad. 1147- Where the debtor pro- 
mised to pay by a share of the profits of a busi- 
ness, held , that the plaintiff could not recover 
in any other way. 14 I. C. 133 = 16 C. W. N. 636. 
The promise may be absolute or conditional. 
The whole of the promise whether free or clogg- 
ed with a condition gives the cause of action. 
{Ibid.) The new promise is the measure of the 
creditors right. 14I.C 13^ = 16 C. W. N. 636. 
A suit lies on a written promise to pay a barred 
debt under S. 25 (3). 73 I. C. 652 = 1923 Lah. 

481 ; 14 I C. 133 = 16 C. W. N. 636 ; 20 I. C. 
809 = 18 C.L J. 269 ; 66 P. R. 1917 = 41 I. C. 915 
(23 Mad. 91, foil ). 

joint Hindu Family.— D ebt by Manager 
Promissory note by junior members, validity of. 
41 M. L. J. 567 =66 I. C. 155 =45 Mad. 345. See 
also 6 Pat. L. J. 121 =2 Pat. L T. 203. S. 25 (3) 
applies to the case of a minor executing a pro- 
mise in writing to pay a debt of his guardian. 5 
N. L. J. 178=65 I. C. 716 = 1922 Nag. 250. A 
barred debt is a good consideration for a sale. 2r 
I. C. 69. In order that a valid contract may be 
constituted under 8.25(3) it is necessary that 
the statement should be in writing and should be 
signed by the person charged therewith or by the 
agent generally or specially authorized. 2! A. L. 
J- 713 = 75 I.C. 309 -1924 All. 12 ; 61 P, R. 1893. 
Mortgage of partnership property by one partner 
— Binding character of mortgage disputed by the 
other partner — Compromises — Subsequent dec- 
laration of invalidity of mortgage as regards the 
• disputing mortgagor’s share — Effect of. 17 Bom. 
L. R. 404= 19 C. W. N. 193*= 11 N. L.R. 53 = 
28 M. L. J. 448 - 26 1. C. 924 (P- C.). 
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Explanation i. — Nothing in this section shall affect the validity, as between 
the donor and donee, of any gift actually made. 

Explanation 2, — An agreement to which the consent of the promisor is freely 
given is not void merely because the consideration is inadequate ; but the inadequacy 
of the consideration may be taken into account by the Court in determining the 
question whether the consent of the promisor was freely given. 

Illustrations . 

(a) A promises, for no consideration, to give to B Rs. 1,000. This is a void agreement. 

(<$) Ay for natural love and affection, promises to give his son, By Rs. 1,000. A puts his 
promise to B into writing and registers it. This is a contract. 

(c) A finds B's purse and gives it to him. B promises to give A R*. 50. This is a contract. 

(d) A supports B's infant son. B promises to pay A's expenses in so doing. This is a 
contract. 

(e) A owes B Rs. 1,000, but the debt is barred by the Limitation Act. A signs a written 
promise to pay B Ks. 500 on account of the debt. This is a contract. 

( f ) a agrees to sell a horse worth Rs. 1,000 for Rs. 10. A's consent to the agreement was 
freely given. The agreement is a contract notwithstanding the inadequacy of the consideration 

Kg) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that his consent to the 
agreement was freely given. 

The inadequacy of the consideration is a fact which the Court should take into account in 
considering whether or not A's consent was freely given. 

Agreement in restraint of 26. Every agreement in restraint of the marriage of 

marriage void. an y person, other than a minor, is void. 

27. Every agreement by which any one is restrained 
Agreement in restraint of f rom exercising a lawful profession, trade or business of 
tra e voi . any kj nc ^ j s to that extent void. 

Exception 1. — One who sells the goodwill of a business may agree with the 
buyer to refrain from carrying on a similar business, with- 
Saving of agreement not to * n specified local limits, so long as the buyer, or any per- 

goodwill is sold ; son deriving title to the goodwill from him, carries on a 

like business therein : Provided that such limits appear to 
Court reasonable, regard being had to the nature of the business. 

Sec. 28 —An agreement to pay a woman cer- The right of free contract cannot be ignored by 
tain annual allowance only ‘ until ’ death or re- Courts of Law without an express statutory pro- 
marriage or 4 during widowhood’ is not illegal. 16 hibition. 34 I. C. 441. An agreement between 
I. c. 13 = 10 A. L. J. 185. A Kabinnamah by the neighbouring landowners that market for 
which a Mahomedan husband authorizes his wife sale of cattle shall not be held on the same day 
to divorce herself from him in the event of his on the lands of both is not void under S. 27. 37 

marrying a second wife, is not void under S. 26. All. 212 = 27 I. C. 871 = 13 A L. J. 281. 

A Mahomedan husband may delegate to his wife EXCEPTION (1). — Goodwill, what is — Res- 
power to divorce on certain conditions. 31 I. C. traint of trade, what amounts to. 39 I. C, 177-21 

562 = 19 C* W. N. 1226. A custom to pay a bride C. W. N. 979. A contract by a theatrical party 
price, while marrying a major girl is immoral with the plaintiff not to play anywhere else or in 
and in restraint of marriage and is therefore un* any other theatre in any town till the termina- 
enforceable. 58 I. C. 167 = 1 Lah.574. An agree-, tion of the period in question, is void as being 
ment for payment of money spent on the boy’s one in restraint of trade and no injunction can be 
education if he married another during the life- issued against the company restraining perform- 
time of his wife is void, 7 L. B. R. 304 = 21 I.C. ance in any other place. 14 I. C. 215 = 16 
777. Sec. 26 is not restricted to the case of the C. W. N. 534. Where one of two rival cooly- 
first marriage only but also applies to a person suppliers agreed not to supply coolies in consider- 
already married. 7 L. B. R. 304 = 24 I. C. 777 - ation of the latter paying Rs. 50 monthly to the 
Contract by husband to live with wife and not former, the agreement was void as being in res- 
take another wife — Breach — Damages recover- traint of trade. 21 I. C. 768 = (1914) M. W. N. 
able by suit. 15 I. C. 915 = (1912) 1 U.B.R. 108. 108. Contract in restraint of trade is void. 70 

Sec. 27 . — Construction of terms of a document I. C. 881 =1 Bur. L. J. 72 ; 33 I. C. 258. 
relating to sale of goodwill. See 47 M. L. J. 657 CONTRACT OF PERSONAL SERVICE.— Provi- 
= 26 C. W. N. 345=48 C. 1030 = 48 I. A. 508 (P. sion against service elsewhere valid. 64 I. C. 794 
C.). See also 39 I.C. 177- Where the two branches =11 L. B. R. 26. The agreement of a plaintiff 
of the profession, viz., barristers and solicitors not to set up a business in consideration of which 
are amalgamated in a place, an agreement by a the defendant promised to pay a certain sum for 
barrister not to practise for a reasonable time is life was held to be void as in restraint of trade, 
valid and its breach can be restrained by an in- 33 I. C. 238=8 L. B. R. 389. 
junction. 19 I. C. 822 = 17 C. W. N. 215 (P. C.). 
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of agreement between part- 
ners prior to dissolution. 


or during 
partnership. 


continuance of 


Agreements in restraint 
iegal proceedings void. 


of 


Exception 2. — Partners may, upon or in anticipation of a dissolution of the 
partnership, agree that some or all of th^m will not carry 
on a business similar to that of the partnership within 
such local limits as are referred to in the last preceding 
exception. 

Exception 3. — Partners may agree that some one 
or all of them will not carry on any business, other than 
that of the partnership, during the continuance of the 
partnership. 

28 . Every agreement, by which any party thereto is restricted absolutely from 
enforcing his rights under or in respect of any contract, by 
the usual legal proceedings in the ordinary tribunals, or 
which limits the time within which he may thus enforce 
his rights, is void to that extent. 

Exception 1. — This section shall not render illegal a contract by which two o j 
more persons agree that any dispute which may arise 
between them in respect of any subject or class of subjects 
shall be referred to arbitration, and that only the amount 
awarded in such arbitration shall be recoverable in respect 

of the dispute so referred. 

[When such a contract has been made , a suit may be brought for its 
specific performance , and if a suit , other than for 
such specific performance, or for the recovery of the 
amount so awarded, is bi ought by one party to such 
contract against any other such party in respect of any subject which they have 
so agreed to refer , the existence of such contract shall be a bar to the suit J 1 

Exception 2. — Nor shall this section render illegal any contract in writing, by 
which two or more persons agree to refer to arbitration 
any question between them which has already arisen, or 
affect any provision of any law in force for the time being 
as to references to arbitration. 2 

29 . Agreements, the meaning of which is not certain, 
or capable of being made certain, are void. 


Saving of contract to 
to arbitration dispute 
may arise. 


refer 

that 


Suits barred 
tracts. 


by such con 


Saving of contract to refer 
questions that have already 
arisen. 

Agreements void for uncer- 
tainty. 


Sec. 28 . — Agreements ousting jurisdiction of 
Courts are not valid 1 All. 267. Compromise 
of doubtful rights arising out of a previous con- 
tract is valid. 94 I. C. 371—1926 Sind 202. 
Contract for purchasing and sending goods from 
one place to another — Clause treating all legal dis- 
putes as having arisen at one place only — Not an 
agreement in restraint of legal proceedings. 4Q M. 
L. J. 189=90 I. C. 1019 — 1925 Mad. U45. 
Clause cutting down peiiod of limitation for suit 
is enforceable. 27 C. W. N. 955 = 1924 Cal. 186 ; 
16 I. C. 1001 -14 Bom. L. R. 741 ; 38 Bom. 344 
-15 Bom. L. R. 948 ; but see ill. C. 756 ; 32 
I. C. 93 7. Agreement to refer to arbitration be- 
fore going to Court may be given effect to by 
stay of proceedings jn Civil Court. See 34 Bom. 
<13 ; but see 11 Cal. 282. An agreement that the 
parties to an arbitration will not raise any objec- 
tions whatever to the award is opposed to the 
spirit of S. 28. 1 17 P. R. 1916 = 34 I. C. 192 ; see 
also 6 Mad. 368. Agreement to be bound by 
award beyond the scope of the dispute, whether 
on a private reference or one made through the 
court in a pending suit would be void. 102 I. C. 
183 (11 S. L. R. 43; 13 S. L. R. 75, Foil. • A I. 
R. 1Q25 P. C. 293, Rel. on). Agreement not to 
-appeal, when valid. See 8 Cal. 455 ; 1 All. 267 ; 
-6 Mad. 368 ; 6 Bom. 528 ; 33 Cal. 1169 ; 1 


Cal. 466. Restraint on execution of decree is 
void. 44 Mad. 919 = 41 M.L.J. 316=69 I. C. 337 
(F. B.). But see 7 All. 124. A condition in a Life 
Insurance Policy that no suit shall be brought on 
the policy after one year from the death of the 
assured, if void. See 11 I. C. 756 — 4 Bur. L. T. 
173 ; 38 Bom. 344 = 21 I. C. 694 = 15 Bom. L. R. 
948 ; 9r f. C. 622 = 1926 Rang. 3 ; but see also 
14 Bom. L. R. 741 ; 3 ^ Bom. 353 ; 3 Rang. 383. 

1 The second clause of Exception 1 is repealed 
by the Specific Relief Act (I of 1877) throughout 
British India. The clause is, however, printed 
here in italics, because the Contract Act is in 
force in certain Scheduled Districts to which the 
Specific Relief Act does not apply. 

EXCEPTION (2;. — An agreement that award 
will not be opposed or objected to is void being 
a contract not to enforce rights conferred by the 
Arbitration Act in lespect of the contract to 
refer. 42 I. C. 706 = 11 S. L, R. 43. 

2 Cf. the Code of Civil Procedure (Act V of 
1898), S. 89 and Sch. II, the Indian Arbitration 
Act (IX of 1899), and the Indian Companies 
Act fVI of 1882), Ss. 206-211. 

Sec. 29 — A contract is not indefinite by reason 
of the omission to fix maximum limit of purchase, 
and the Court will reject the dishonest claim for 
damages on the alleged failure to Comply with 
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Illustrations . 

(a) A agrees to sell to B “a hundied tons of oil,” There is nothing whatever to show what 
kind of oil was intended. The agreement is void for uncertainty. 

(b) A agrees to sell to B one hundred tons of oi) of a specified description, known as arv 
article of commerce. There is no uncertainty here to make the agreement void. 

(r) A t who is a dealer in cocoanut-oil only, agrees to sell to B “one hundred tons of oil.” 
The nature of A's trade affords an indication of the meaning of the words, and A has entered into a 
contract for the sale of one hundred tons of cocoanut-oil, 

(d) A agrees to sell B “all the grain in my granary at Ramnagar”. There is no uncertainty 
here to make the agreement void. 

(e) A agrees to sell to B “one thousand maunds of rice at a price to be fixed by £7.” As the 
price is capable of being made certain, there is no uncertainty here to make the agreement void. 

( f) A agrees to st 11 to B “my white horse for rupees five hundred or rupees one thousand.’’ 
There is nothing to show which of the two prices was to be given. The agreement is void. 

30. Agreements by way of wager are void ; and no suit shall be brought for 
recovering anything alleged to be won on any wager, or 
voM greementS ^ " ay ° f Wager entrusted to any person to abide the result of any game or 
voi * other uncertain event on which any wager is made. 

large and unreasonable orders. Where there is by way of wager. To constitute such a contract, 


a continuing contract to supply goods as orders 
are received, the obligor can withdraw from the 
transaction before any particular order is re- 
ceived after giving notice to the other party. 34 

I. C. 520 = 18 Bom. L. R. 217. Terms for renewal 
of lease — Vague and uncertain — Inoperative in 
law. 33 I. C. 448 = 20 C. W. N. 948 ; 1 Pat. L. 

J. 238 = 34 I. C. 482=2 Pat. L. W. 333. A 

covenant of partnership giving one party rhe 
right of specifying the share of profits to be 
assigned to the other and affording not the 
slightest indication as to the proportion of losses 
which one party is to bear in the partnership is 
void for uncertainty. 311.0.632 = 185 P. W. 
R. 1915 (11 M. 200, Foil. ; 27 M. 382 ; S C. 

932, Dist.). An instrument is not void if it is 
capable of being made certain. 305 P. L. R. 
1913 = 20 I. C. 812. A contract to execute a 
deed ( kobala ) “ containing the necessary stipula- 
tions” is not void for uncertainty. 105 I. C. 527 
= A. I. R. 1927 Cal. 889. Such a contract only 
means that the deed should contain the stipula- 
tions for sale implied by law and enumerated in 
the Transfer of Property Act. A. I. R. 1927 
Cal. 889 (20 C. W. N. 66, Dist. ; A. I. R. 1923 
P. C. 47, Rel. on). An agreement to pay rent in 
cash without the rate being definitely fixed, is 
void for uncertainty. 55 I. C. 78 = (1920) M. 
W. N. 15. Agreement to pay something for col- 
lection of old debts without specifying amount — 
Whether enforceable. 31 I. C. 783 = 29 M. L. 
J. 749. Where a document is capable of two 
contrary interpretations or practically incapable 
of interpretation at all, and therefore it is not 
possible for the Court to allow the document to 
be enforced, it is void for uncertainty. 63 I. C. 
48 = 4 N. L. J. 67. A personal covenant to con- 
vey land which is too vague and indefinite in its 
nature is invalid and inoperative in law. 1 Pat. 
L. J. 238 = 34 I. C. 482=2 Pat. L. W. 333. For 
other illustrative cases, see 22 Mad. 26 ; 11 Mad. 
200 ; 5 Cal. 175 ; 31 Cal. 667. 

See. 30. — Section applies only to prevent a case 
based on contract. A. I. R. 1928 Mad. 434 and 
cases referred to therein. “Wager’' means what 
is indicated by the words “gaming and wagering” 
in English law* 29 Cal. 461 (P.C*), As to the 
meaning of the word, see also 9 Bom. 358; 7 Bom, 
1 ,R* 154 i 94 I. C. 371 = A. I. R. 1926 Sind 202. 
Speculation does not necessarily involve a contract 


a common intention to wager is essential. 42 Bom. 
373 — 34 M. L. J. 305 = 4 Pat. L. W. 229 = 16 A. 

L. J. 241 =20 Bom. L.R. 561 =45 I.A. 29 (P.C.); 
4 Bur. L. J. 131 =1925 Rang. 284 ; 64 I. C. 809 = 
34 C. L. J. 533. The transaction must wholly 
depend upon the risk in contemplation. 9 Bom, 
358. If one of the parties has the event in his 
hands it is not wager, ylbid.) Betting transactions, 
legality of. See 52 Cal. 677 = 1925 Cal. 1037. Chit 
fund whethei amounts to lottery. See conflict of 
rulings in 48 Mad. 661 =90 I. C. 420 = 1925 Mad. 
870; 1925 Mad. 281 =47 M. L. J. 876 ; ( 1925) M. 
W. N. 857=49 M. L. J. 791 =92 I. C. 968 = 1926 
Mad. 168 ; 50 Mad. 696 = 26 L. W. 796 = 1927 

M. W. N. 545 = 103 L C 318 = 38 M L.T. (H.C.) 
90 = A. I. R. 1927 Mad. 583 = 52 M. L. J. 687 
F. B.). Even in the case of wagering con- 
tracts, S. 30 does not prevent a person who is 
employed as agent in connection with the same, 
from recovering sums due to him by his principal. 
73 1C, 477=45 A. 503 = 1923 All 585. The 
question whether the contracts between the 
parties are of a wagering nature is really a ques- 
tion of fact, that is to say, the party disputing 
that he was liable under the contracts would have 
to show that at the time the contracts were 
entered into the parties did not intend to carry on 
the contracts but agreed to abide by the prices at 
the due dates, w’hen difference would be received. 
25 Bom. L. R. 520 = 1923 Bom. 458 ; 36 All. 426 
= 12 A. L. J. Si 7 I 43 All. 585 = 19 A. L. J. 522 ; 
21 A. L. J. 153 = 1923 All. 273. There must be 
proof that the contract was entered into upon the 
terms that performance of the contract should not 
be demanded, but that differences only should 
become payable. It is not enough that the parties 
contemplated that delivery would not be likely ta 
be demanded. 47 C. L. J. 144 = A. I. R 1928 P. 
C, 30=54 M. L. J. 130 (P. Cl). Common inten- 
tion of both parties neither to give nor receive 
delivery but merely to pay or receive differences 
must be proved. Such common intention can be 
inferred from the surrounding circumstances. 37 
Bom. 347 = 14 Bom. L. R. 807. See also 7 Lah, 
442 =94 I. C. 304 = A. I. R. 1926 Lah. 318 ; 23 L. 
W. 105=93 I. C. 169 = 1926 Mad. 326. A Court 
should scrutinize the evidence of the defendant 
when he accepts payments when the dealings are 
successful but pleads wagering contract when the 
transaction ends in loss. 64 I. C. 809 = 33 C. L. J, 
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This section shall not be deemed to render unlawful a subscription, or contribu- 
Exception in favour of cer- tion - 0I ; agreement to subscribe or contribute, made or 
tain prizes for horse-racing. entered into for or toward any plate, prize or sum of 

money of the value or amount of five hundred rupees or 
upwards, to be awarded to the winner or winners of any horse race . 1 

Section 294-A of the Indian Nothing in this section shall be deemed to legalize 

Penal Code not affected. any transaction connected with horse-racing, to which the 

provisions of section 294 -A of the Indian Penal Code apply. 
CHAPTER III. 

Of Contingent Contracts. 

. , 31. A “ contingent contract ” is a contract to do or 

ned Contingent contract not to do something, if some event, collateral to such 

contract, does or does not happen. 


533. Contract to pay difference when a wagering 
contract. 20 I. C. 882 = 15 Bom. L. R. 750 ; 38 
Bom. 204 — 15 Bom. L. R. 716; 19 I. C. 29 = 15 
Bom. L. R. 85 ; 37 Bom. 347 ; 14 Bom. L.R. 807; 
25 I. C. 747 5 64 I. C. 809 = 33 C.L.J. 533 ; 37 
Bom. 264 = 14 Bom. L. R. 617 ; 45 M, L. J. 
716 = 76 I. C. 893 = 1924 Mad. 378. Oral Evi- 
dence if admissible to prove that transaction 
is wager. See 17 Mad. 480 ; 24 Bom. 227. Burden 
of proof — as to whether transaction is wager or 
not. See 9 Bom. 355 ; 23 All. 165 ; 24 Bom. I.. 
R. 115=1922 Bom. 81. Defence of wager-* 
Onus on defendant to prove that both parties 
agreed neither to ask for nor to give delivery — 
Tejimandt transactions. 65 I. C. 682=24 Bom. 
L. R. 60. Tejimandi contracts when void as a 
wager. 24 Bom. L. R, 812 = 1922 Bom. 408. The 
transactions known as tejimandi , teji and mandi 
explained and discussed. 65 1 . C. 682=24 Bom. 
L. R. 60. See also 24 I. C. 441 =7 Bur. L. T. 54. 
51 Bom. 1 =44 C L. J. 509 = 38 M. L. T. (P.C.) 
16 = 26 L. W. 844 (P. C.). Pakka adatia con- 
tracts when wagering contracts. 57 I. C. 129 
= 22 Bom. L. R. 406 ; See also 39 Bom. 1 
= 16 Bom. L. R. 203 ; 105 C. I. 739 = A. I. R. 
1927 All, 617 ; 29 Bom. L. R. 147 = 1001. C. 
993 = A. I. R. 1927 Bom. 125. Contract of 
Cutcha adatia agency is not a wagering one. 28 
Bom. L. R. 1376 = 98 I. C. 33^ = 1926 P.C. 119 = 
51 M. L. J. 809 (P. C.). An agreement by way 
of wager though sanctioned by Government is 
void. 42 Bom. 676 = 19 Bom. L.R. 697. The 
effect of the sanction of the Government of the 
lottery is that no prosecution would lie in respect 
thereof but that sanction did not affect the Civil 
Law on the subject of lotteries, as the Govern- 
ment had no power to overrule an Act of the 
legislature by correspondence. 42 Pom. 676 = 19 
Bom. L. R. 697. No injunction could be granted 
in support of a void contract. Ibid . Forward 
contracts — No passing of goods — Dealing in 
difference in prices alone — Pakka, adatia — If en- 
forceable. 39 Bom. 1=16 Bom. L. R. 213. 
See also 85 I. C. 177 = 1925 Bom. 115 ; 27 Bom. 
L.R. 941=49 Bom. 689; 85 1.0.613 = 1925 
Bom. 79 ; A. I. R. 1927 Bom. 125. Insurance 
on the life of another, when wager. 28 
Bom. 616 ; 30 Bom. 83. See also 37 Cal. 342. 
Where an agent enters into a wagering contract 
he cannot claim to be indemnified by the princi- 
pal for losses incurred thereby. In the ca 9 e of a 
commission agent the onus is on bim to show that 
he entered into the contract as agent and not 
principal. 67 I. C. 959-1922 Lah. 408. Kurt as 


such in Malabar is not wagering contract. 37 M. 

L. J. 209=52 I. C. 989. Agent appointed to* 
carry on wagering contracts with other persons* 
— Contract between principal and agent is not 
necessarily wagering. 50 A. 115 = 103 I. C. 218 = 
25 A. L. J. 736 (A. I. R. 1926 P.C. 119 fol. ; A. 
I. R. 1926 All. 238 ref.) ; 49 All. 438 = 25 A. L 
I. 2 23 A ]. R. 1927 All. 238; 49 A. 926 = 102 L 
C. 605=25 A. L J. 693 (A. I. R. 1926 P.C. 1 19 ; 
A. I. R. 1926 All. 238 and 585 fob). Money 
paid as security for performance of wagering 
contract — Suit for recovery, if maintainable. 34 

M. L. J. 561 =44 I. C. 319 = 7 L. W, 518. The 

essence of gaming and wagering is that one party 
is to win and the other to lose on a future event, 
which at the time of the contract, is of an un- 
certain nature. 19 N. L. R. 21=65 I. C. 324 = 
1923 Nag. 291 ; see also 69 I. C. 769 = 1922?. 
220. The sale of growing crop for cash is not 
gaming or wagering though the consideration is 
to be paid in kind out of the proceeds of the 
harvest. 19 N L. K. 21 =65 1.0.324 = 1923 Nag. 
291. [ Richards v. Storck (1911) 1 K. B. 296 

foil.] S. 30 does not affect agreements or trans- 
actions collateral to wager s. 69 I. C. 186 = 1923- 
Nag. 48 ; 38 I C. 566 =9 Bur. L.T. 228. Wager- 
ing contract — Speculative contract — Distinction 
between. 73 I. C. 309 = 1924 Oudh 186. 29 

Bom. L. R. 147 — 100 I. C. 993 = A. I. R. 1927 
Bom. 125. A suit to recover money by the 
defendant as agent for plaintiff on account of 
plaintiffs winnings in a lottery is not prohibited 
by S. 30. 51 I. C. 530 = 12 Bur. L. T. 9 ; 38 I. 

C. 566 = 9 Bur. L. T. 228. Lottery is a game of 
chance. See 19 Bom. L. R. 697 ; 42 Bom. 676. 
Money paid under an illegal contract may be 
recovered before the contract is carried out but 
not afterwards. 46 I. C. 755. Money deposited 
with a stakeholder to abide the result of a race 
may be recovered if demanded before payment 
over to the winner. 3 Rang. 543 = 4 Bur. L. J. 
209 = 931. C. 105 = 1926 Rang. 48. Where a 
plea of wager is set up, in defence the onus of 
proof is on defendant. The question of common 
intention is one of fact in every case. 66 I. C. 
489 = 15 S. L. R. 193 ; 70 I. C. 864 = 15 S. L. R, 
5 ; 60 I. C. 944 = 14 S. L. R. 227. Where both 
parties are members of stock exchange onus of 
proving transaction to be wager is on defendant. 
85 I. C. 410 = 1925 Mad. 330. 

Sec. 30 .— 1 Cf. the Gaming Act (8 & 9 Viet., 
c. 109), s. 18. 

See. 31 .— See 34 Mad. 453 (p. C.) (A contract 
with a condition precedent to acceptance of 
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Illustration . 

A contracts to pay B Rs. 10,000 if B's house is burnt. This is a contingent contract. 

Enforcement of contracts 32. Contingent contracts to do or not to do anything 

contingent on an event hap- if an uncertain future event happens cannot be enforced 
pening. by law unless and until that event has happened. 

If the event becomes impossible, such contracts become void. 

Illustration. 

( a ) A makes a contract with B to buy B's horse if A survives C. This contract cannot be 
enforced by law unless and until C dies in A's lifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price, if C , to whom the 
horse has been offered, refuses to buy him. The contract cannot be enforced by law unless and 
until C refuses to buy the hor->e. 

( c ) A contracts to pay B a sum of money when B marries C. C dies witnout being mariied to 
B. The contract becomes void. 

33. Contingent contracts to do or not to do anything 
Enforcement of contracts ^ an uncer t a j n future event does not happen can be enfor- 

Kannllnina ° n ^ cec * w h en the happening of that event becomes impossi- 

PP S ’ ble, and not before. 


Illustration. 

A agrees to pay B a sum of money if a certain ship does not return. The ship is sunk. The 
contract can be enforced when the ship sinks 

34. If the future event on which a contract is con- 
When event on which con- tingent is the way in which a person will act at an un- 
tract is contingent to be deem- specified time, the event shall be considered to become 
future P ?on duct of ' a ^living impossible when such person does anything which renders 
person. it impossible that he should so act within any definite 

time, or otherwise than under further contingencies. 

Illu itration. 


A agrees to pay B a sum of money if marries C. 

C marries D. The marriage of B to C must now be considered impossible, although it is pos- 
sible that D may die and that C may afterwards marry B. 

35. Contingent contracts to do or not to do anything 
When contracts become void •£ a specified, uncertain event happens within a fixed time 

pening ^jf 6 specifiecfevent with- become void if, at the expiration of the time fixed, such 
in fixed time. event has not happened, or if, before the time fixed, such 

event becomes impossible. 


When contracts may be 
enforced which are contingent 
on specified event not happen- 
ing within fixed time. 

«vent will not happen. 


Contingent contracts to do or not to do anything if 
a specified uncertain event does not happen within a 
fixed time may be enforced by law when the time fixed 
has expired and such event has not happened, or before 
the time fixed has expired, if it becomes certain that such 


Illustrations. 


(a) A promises to pay B a sum of money if a certain ship returns within a year. The contract 
may be enforced if the ship returns within the year, and becomes void if the ship is buint within 
the year. 

(b) A promises to pay B a sum of money if a certain ship does not return within a yeai. The 
contract may be enforced if the ship does not return within the year, or is burnt within the year. 

36. Contingent agreements to do or not to do anything, if an impossible event 
happens, are void, whether the impossibility of the event 
Agreement contingent on j s J cnown or not t0 the parties to the agreement at the 

impossible events void. , 13 

F time when it is made. 


goods, of examination and approval by a servant 
or subordinate is good as a contingent contract). 
On this Section see also 12 Cal. 154 ; 23 A. L. J. 
608=89 I. C. 438 = 1925 All. 658. 

Sect. 32 - 34 . — A contingent contract is depen- 
dent for its performance on a future event and 
falls through if the future event on which it was 


dependent becomes impossible. 34 I. C. 46 = 12 
N. L. R. 69. On this Section see also 23 A. L. 
J. 60 = 1925 All. 658. 

Sec. 35. — Death of judgment-debtor before 
date fixed for payment — Surety not discharged. 
8 I. C. 985. 
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Illustrations. 

{a) A agrees to pay B 1,000 rupees if two straight lines should enclose a space. The agree* 
«ment is void. 

W A agrees to pay B 1,000 rupees if B will marry A's daughter C. C was dead at the time 
of the agreement. The agreement is void. 

CHAPTER IV. 

Of the Performance of Contracts. 


Contracts which must he Performed, 

37. The parties to a contract must either perform, or offer to perform, their 
respective promises, unless such performance is dispensed 
with or excused under the provisions * of this Act, or of 
any other law. 

Promises bind the representatives of the promisors in case of the death of such 
promisors before performance, unless a contrary intention appears from the contract. 


Obligation of parties to con 
tracts. 


Illustrations, 

(rt) A promises to deliver goods to B on a certain day on payment of Rs. 1,000. A dies before 
that day. A's representatives are bound to deliver the goods to />’, and B is bound to pay the 
Rs. 1,000 to A's representatives. , 

(b) A promises to paint a picture for 6 by a certain day at a certain price. A dies before the 
day. The contract cannot be enforced either by A's repiesentatives or by B. 


38. Where a promisor has made an offer of performance to the promisee, and 
the offer has not been accepted, the promisor is not res- 
ponsible for non-performance, nor does he thereby lose 
his rights under the contract. 


Effect of refusal to accept 
offer of performance. 


Sec. 37. — Where there is a contract to deliver 
goods in instalments spread over a number of 
months, the sellers cannot postpone the delivery 
of the whole until the last month as the buyers 
have the right to demand delivery in instalments 
43 Cal. 3oq ---23 C. L. J. 62=20 C. W. N. 240. 
If person reaps the benefit of a contract without 
being party to it he must pay the money due 
under it. The doctrine that no stranger can en- 
force a contract though made for his benefit does 
not univeisally apply in India. 41 Mad. 488 = 34 
M. L. J. 103 = 43 1. C 625. A tender of perfor- 
mance must satisfy all the requirements of the 
contract. 46 I, C. 497 = 11 Bur.L.T. 9. Vendor 
is not bound to see that purchaser takes delivery 
within time. Where it is necessary for vendee to 
take samples before delivery, the vendor is bound 
to deliver goods some time before the specified 
date so as to give him time to satisfy himself, 32 
I. C 720 = 9 S. L. R. 160. In the absence of 
evidence of contrary intention of parties, legal 
representatives can require specific performance 
of the contract. 49 Bom. 862=91 I. C. 360 = A. 

I. R. 1926 Bom. 97. 

Sec. 88. — Applies to an offer which has been 
accepted as well as to an offer which has been 
refused. 73 I C. 682. As to obligation of the 
other party after breach of contract, see 3 Mys. L. 

J. 197. Seller must give buyer opportunity to 
examine goods. A.I.R. 1927 Mad. 62. S. 38 
only requires a reasonable opportunity to be given 
to the buyer to examine the goods sold. 42 I. C. 
382 ; 97 I. C. 866 (Mad.) A valid tender im- 
properly refused stops further interest. 13 I. C. 
502 = 34 Mad. 320 Person pleading tender must 
always be ready and willing to pay the amount. 
Plea of tender before suit must be followed by 
payment into Court after suit. 16 Bom. 141. See 
also 39 Mad. 959. A tender to be valid must be 
a tender of the whole amount due and not of a 


part only and there is nothing to prevent this 
general law' as to tenders applying to payments 
decreed in respect of a mortgage 26 O. C. 59 = 
1923 Oudh 241. Tender with condition is not 
valid. 27 C. W. N- 299 = 21 A. L. J. 20 1 =44 M. 
L. J. 728 = 69 I. C 273 = 1922 P. C. 347 ; 41 Cal. 
493 = 40 I. A. 223 = 26 M.L.J. 25 = 18 C.W.N. 
00 --- 16 Bom. 1 . R. 42 ( P.C.) Tender of a portion 
of the debt conditions attached to tender vitiates 
tender 25 Bom. L.R 830=1924 Bom. 264. A 
conditional tender of rent demanding a receipt 
that the tenant paying the rent was a katmi 
raiyat is not a good tender. 51 I, C. 793. 
Where a bond recited that if three instal- 
ments fall in arrears the whole principal be- 
comes payable, a tender by the debtor of 
principal only without interest on over due in- 
stalments when the latter is stipulated expressly 
in the bond, is not a proper tender and interest 
on overdue instalments is recoverable. 31 
I. C. 304. A tender is not valid pro tonto if a 
larger sum is in fact due and if the tender is 
accompanied by a demand for cancellation 
and delivery of the mortgage deed. 20 I. C. 184 
=* 16 M. L. T. 365. A mere offer by postal letter 
is not a legal tender. 26 1. C. 121=27 M.L.J. 
482. The mere expression by a registered posted 
letter of a willingness to execute a release deed 
without having a document ready to be delivered 
is not valid tender. 38 Mad. 959 = 26 M L. J. 
33 1 -23 I. C. 581. Tender of money locked up 
in a box or of goods enclosed in a case, which 
the other party is not allowed to open is not suffi- 
cient tender, and the tender as a plea in an ac- 
tion is incomplete unless accompanied by a ten- 
der in Court. Ibid, Contract of sale with con- 
dition of re- purchase — Actual production of cash 
only is strict compliance, but conduct of vendee 
may dispense with strict compliance. 2 O. W.N. 
386 = 89 I. C. 484 = 1925 Oudh 533. On this 
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Every such offer must fulfil the following conditions : — 

(1) it must be unconditional ; 

(2) It must be made at a proper time and place, and under such circumstances 
that the person to whom it is made may have a reasonable opportunity of ascertain- 
ing that the person by whom it is made is able and willing there and then to do the 
whole of what he is bound by his promise to do ; 

(3) if the offer is an offer to deliver anything to the promisee, the promisee 
must have a reasonable opportunity of seeing that the thing offered is the thing which 
the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences as 
an offer to all of them. 


Illustration. 

A contracts to deliver to B at his warehouse, on the 1st March, 1873, 100 bales of cotton of 
a particular quality. In order to make an offer of a performance with the effect stated in this sec- 
tion, A must bring the cotton to B's warehouse, on the appointed day, under such circumstances 
that B may have a reasonable opportunity of satisfying himself that the thing offered is cotton of 
the quality contracted for, and that there are 100 bales. 

39. When a party to a contract has refused to perform, or disabled himself from 
performing, his promise in its entirety, the promisee may 
pefformpromUe wholly. *° put an end to the contract, unless he has signified, by 

words or conduct, his acquiescence in its continuance. 


Sec. see also 48 M. L. J. 522=90 I. C. 206 = 1925 
Mad. 888. The section seems to treat each joint 
promisee as a partner or agent of the other joint 
promisee to accept tender and payment. 
So payment to one has the legal effect of 
payment to all. 36 Mad. 544 =24 M. L. J. 333 = 
19 I. C. 12. tF. B. ). The section does not deal 
with the legal consequences of an accepted 
tender. Ibtd. A valid tender must be an un- 
conditional offer to pay a specific arid ascertain- 
ed sum. An offer to pay the amount found 
due on a settlement of accounts if the payee 
undertook to execute an indemnity bond, is not 
valid tender. 12 I. C. 502=34 Mad. 320; 35 
Mad. 685=21 M. L. J. 508 = 10 I. C. 874. In a 
contract of sale physical possession of goods is 
unnecessary for seller to be held ready to deliver. 
See 86 I. C. 299 = 1925 Mad. 971=49 M. L. J. 
3©o ; (1925) M.W.N. 324 = 22 L. W. 265 =90 I. 
C. 481 = 1925 Mad. 1168 = 49 M.L.J. 530; 90 I.C. 
206 = 1925 Mad. 888=48 M.L.J. 522 ; (192s) M. 
W.N. 592 me. 1925 Mad. 1290. In the absence of 
fraud or an intention to defeat the rights of other 
mortgagees, payment to a single mortgagee dis- 
charges the mortgagor. 73 I. C. 682 ; 44 I. C. 
627=3 U. B. R (1917) 42. See also 34 Mad. 
32O; 48 M. 693 = 47 M.L.J. 840. But see contra 
23 I.C. 8; 41 I.C. 92c =68 P.R. 1917. 

Sec. 30 . — English law sanve as Indian law, 4 
Cal. 252 ; 4 O. W. N. 550= 104 I. C 587 = A. I. 
R. 1927 Oudh 265. For a review of English case- 
law as to iepudiation of contract, see 7 Lah. L. 
J, 19=851. C. 118 = 1925 Lah. 217. Section is 
an enabling one. 9 M. L. T. 479 ; 29 Bom. 46 ; 10 
C. W. N. 932. As to contract for performance 
of personal service see 19 Mad. 18. Performance 
accepted after time fixed — No right to compensa- 
tion. 14 I. C. 129. See also 7 Lah. L. J. 19 = 
1925 Lah. 217. Anticipatory breach — Facts 
amounting to. See 8 Lah. 301. 

CONTRACT AND CONVEYANCE.— Distinction. 
9 A. L. J. 198 = 34 All. 273. As to implied re- 
pudiation of contract, see ( 1925 ) M . W .N. 592 = 
1925 Mad. 1290. To be relieved from future 
performance by the conduct of the other, the 


conduct must amount to a renunciation or abso- 
lute refusal to perform the contract, such as 
would amount to a rescission if he had the power 
to rescind. 28 C. W.N. 104 = 1924 C. 427:3 
Mys. L. J. 197. See also 2 Luck. 279 = A. I. R. 
1927 Oudh 12. 

Sale of Immoveable property,— Post- 
ponement of performance — Rescission by vendor 
— Damages. 40 M. L. J. 13 = 61 I. C. 457 ; 23 
I. C. 9 1 =63 P. R. 1914 ; 29 I. C. 989 = 19 C. W. 
X. 933. A purchaser under a contract of sale i« 
entitled to a good and marketable title. If the 
title is doubtful, c.g.,it requires investigation, the 
purchaser cannot be compelled to rescind the 
contract or to accept without investigation the 
doubtful title. 52 I. 0. 971 (Mad.) (9 A. 705 P. 
C. Dist.). See also 51 Bom. 247 = 101 Ind. Cas. 
229 = 29 Bom. L. R. i9 = A. I. R. 1927 Bom. 195. 
But if the purchaser has, by his default, in com- 
pletion after he has accepted the title, given the 
vendor the right to rescind the contract and 
retain the deposit of earnest money as forfeit- 
ed and such right is exercised, a subsequent 
discovery of any defect in the vendor’s title 
does not confer on the purchaser the right 
to recover the deposit. A. I. R. 1926 Cal. 
339 (2). Ss. 39 and 64 and justice, equity and 
good conscience require that a servant who quits 
his master’s service in India before the expiry of 
the contract period, should be ordinarily paid for 
the full period he worked under the master de- 
ducting the damages caused by the breach. 23* 
M. L.J. 680 = 17 I. C, 894 = (1912) M. W.N. 
1912. Under S. 39 a party to a contract can put 
an end to it when the other party to it fails to 
per fom his promise in its entirety. But if he 
does not choose to do so the contract holds good. 
10 I. C. 258 = 9 M.L.T. 479 ; 10 I C. 18 ; 38 I.C. 
877 = 2 P. L. J. 168. See also 22 M. L. J. 207 = 
10 I. C. 320= 10 M. L. T. 496. Where a buyer 
refuses to take delivery of goods when tendered 
them to him on the ground they were out of time 
he cannot afterwards justify the refusal on the 
ground that the goods offered were not in accord- 
ance with the contract and he is liable for dama- 
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Illustrations . 

(*) A, a singer, enters into a contract with B , the manager of a theatre, to sing at his theatre 
itwo nights in every week during the next two months, and A engages to pay her ioo rupees for each 
night’s performance. On the sixth night A wilfully absents herself from the theatre. B is at liberty 
to put an end to the contract. 

W A % a singer, enters into a contract with B, the manager of a theatre, to sing at his 
itheatre two nights in every week during the next two months, and B engages to pay her at the rate 
of 100 rupees for each night. On the sixth night A wilfully absents herself. With the assent of B % 
A sings on the seventh night. B has signified his acquiescence in the continuance of the contract, 
and cannot now put an end to it, but is entitled to compensation for the damage sustained by him 
through A's failure to sing on the sixth night. 


By whom Contracts must be performed . 

If it appears from the nature of the case that it was the intention of the 
parties to any contract that any promise contained in it 
should be performed by the promisor himself, such pro- 
mise must be performed by the promissor. In other cases, 
the promisor or his representatives may employ a competent person to perform it. 


40. 


Person by whom promise is 
to be performed. 


Illustrations. 

( a ) A promises to pay B a sum of money. A may perform this promise, either by perso- 
nally paying the money to B or by causing it to be paid to B by another ; and, if A dies before the 
time appointed for payment, his representatives must perform the promise, or employ some proper 
person to do so. 

( b ) A promises to paint a picture for B. A must perform this promise personally. 


Effect of accepting perfor- 
mance from third person. 


Devolution of joint liabili- 
ties. 


41. When a promisee accepts performance of the 
promise from a third person, he cannot afterwards enforce 
it against the promisor. 

42. When two or more persons have made a joint promise, then, unless a 
contrary intention appears by the contract, all such per- 
sons, during their joint lives, and after the death, of any 
of them, his representative jointly with the survivor or 

survivors, and after the death of the last survivor, the representatives of all jointly, 
must fulfil the promise. 

43. When two or more persons make a joint promise, the promisee may, in the 

absence of express agreement to the contrary, compel 
Any one of joint promisors a [ one Qr more ]l Q f suc h j Q j nt promisors to perform the 
maybe compelled to perform. , , , , . j r r 

J whole of the promise. 


ges for his justifiable refusal, because he gave a 
wrong reason for it. 49 Mad. 781 =91 I. C. 673 
— 1926 Mad. 77 S. Where agent had suffered 
losses on contracts made for principal, and the 
principal failed to indemnify the agent after 
demand was made, and failed to honour the 
hundy drawn on him and as the promise to in- 
demnify is an implied term of the contract of 
agency, the default of the principal and his con- 
duct afterwards justify a rescission of the con- 
tract of agency under S. 39. 31 I. C. 450 — 9 S. L. 
R. 77. A mortgagee although he has not paid 
the amount due on a prior mortgage can sue on 
his own mortgage in respect of amounts he has 
paid. 105 I. C. 12 =4 O. W. N. 1011 = A. I. R. 
1927 Oudh 527. 

RESCISSION of CONTRACT.— Notice of insol- 
vency — Sale of goods. v 27 I. C. 102=8 S. L. R. 
95. The right of rescission arises only when the 
other party fails to perform the contract in its 
entirety. 17 I. C. 37=6 S. I.. R. 103 ; 19 I. C. 
653=6 S. L. R. 187 ; see also 3 O. W. N. 884 = 2 
Luck. 279 = 1927 Oudh 12. 

Sec. 41 . — S. 41 which provides for the dis- 
charge of a contract by the acceptance of perfor- 
mance by a third party, applies only when the 
contract has in fact been performed. 39 All. 178 


= 32 M. L. J. 244 = 15 A. L. J. 223 = 1 P. L. W. 
330= 5 L. W. 502 = 25 C. L. J. 316 = 21 M. L. J. 
292 =21 C. W. N. 765 = iq Bom. L. R. 444 “39 L 
C. 43 = 44 I.A.6o = (i9!7) M. W. N.29 o(P.C.). 

Sec. 42 .— ENGLISH law, how different from 
Indian law, see 6 Bom. 700. Section accords with 
mercantile usage. 17 Bom. 1. 

Sec. 43. — 1 These words were substituted for the 
original word “ one ” by the Repealing and 
Amending Act, (XII of 1891) Sch. I. 

Sec. 43, SCOPE — S. 43 takes aw r ay the right 
of a joint-debtor to be sued jointly. 27 I. C. 94 
= 107 P. R. 1914. On this subject see also 85 I. 
C. 788 - 1925 All. 425 ; 89 I. C. 977 ; as to when 
payment to a joint mortgagee operates as dis- 
charge. See 48 Mad. 693 = 47 M. L. J. 840. 

Effect of Section is to make liability of 
each of the co-promisors, joint and several. 33 
Mad. 317; 17 Bom. 6. Decree for whole rent 
can be passed against one of several tenants, 8 
Pat. L. T. 20i=A.I.R. 1927 Pat. 2=97 I.C. 373. 
Butin execution of the decree, the right, title 
and interest of the judgment-debtors only can be 
sold. 5 Pat. 233=94 I.C. 28=1926 Pat. 504 
Contract by one partner on behalf of the partner 
ship — Promissee can sue any one of the part- 
ners for performance of the whole promise. 
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Each of two or more joint promisors may compel every other joint promisor to* 
contribute equally with himself to the performance of 
contr?buti r o 0 n m,SOr may compel the promise, unless a contrary intention appears from the 

contract. 

If any one of two or more joint promisors makes 
Sharing of loss by default in default in such contribution, the remaining joint promisors 
contribution. must bear the loss arising from such default in equal 

shares. 

Explanation .— Nothing in this section shall prevent a surety from recovering 
from his principal, payments made by the surety on behalf of the principal, or entitle 
the principal to recover anything from the surety on account of payments made by 
the principal. 

Illustrations. 

( a) A , B and C jointly promise to pay D 3,000 rupees. D may compel either A or B or C to 
pay him 3,000 rupees. 

(b) A , B and C jointly promise to pay D the sum of 3,000 rupees. C is compelled to pay the 
whole. A is insolvent, but his assets are sufficient to pay one-half of his debts. C is entitled to 
receive 500 rupees from A's estate, and 1,250 rupees from B. 


104 I. C. 700. One of two joint promisors 
cannot plead the minority and the consequent 
immunity of the other from liability as a bar to 
the promisee\ claim against himself. 39 Mad. 
409 = 43 I. A. 99=31 M. L. J. 18 = 24 C. L. J. 74 
= 341 C 213 (P. C.), A contract of sale en- 
tered into by a major and minor vendee is a joint 
one and can be enforced against the major vendee. 

4 Lah. 334 1924 Lah. 146. Where joint-debt- 

ors (who were joint tort-feasors in the suit) have 
under a compromise in Court contracted to pay 
a sum of money to the plaintiff and some of them 
pay the sum and sue the rest for contribution, 
their claim cannot be resisted on the ground that 
all of them were joint tort-feasors before the com- 
promise. 38 All. 237 = 33 I. C. 165. See also 11 

B. L. R. 76. The doctrine of English Law that 
there is no contribution between joint tort-feasors 
cannot safely be extended to India. 38 All. 2 X 7 ~ 
33 I. C. 165. See also 7 Cal. 702; 25 Mad. 599. A 
suit against the firm in the firm’s name bars a sepa- 
rate suit against the representatives of a deceased 
partner. 42 I. C. 815 = 19 Bom. L. R. 837. The 
effect of S. 43 is to entitle plaintiff to get a 
decree against any of the co-contractors though 
plaintiff cannot get a decree against both. .,0 I. 

C. 194 = 19 Bom. L. R. 370. A release granted 

to one of several judgment-debtors without any 
intention to release the others will discharge the 
others only pro tanto and not in respect of the en- 
tire mesne profits decreed, 51 I. C. 98 = 29 C.L. 
J* 245. (37 Cal. 559, ref.). A release of one of 

two mortgagors does not release the other. 50 
Cal. 18 = 74 I. C. 1021 = 1924 Cal. 209. Where 
one of several joint tenants is liable for the whole 
rent, on his death leaving several heirs, all the 
Co-parceners constitute in law one heir. 50 Cal. 
737 =* *924 Cal. 165. A suit for cesse* is maintain- 
able against all the heirs of one of the original 
lessees although the heirs of the other original 
lessees are not properly made parties. 27 C. W. 
N. 521 = 1923 Cal. 615. It is no answer to a claim 
for rent against three tenants that if one of them 
becomes an insolvent, the other persons are not 
liable to pay the rent, 53 I. C. 973 =*30 C. 
L* J. 515. See also A. I. R. 1927 Pat. 2. S. 43 
is not applicable to a suit for arrears erf rent 
against one of several heirs of a deceased tenant. 
A landlord cannot maintain such a suit with- 


out joining the other heirs. 45 I. C. 73 2 I 2 7 
C. W. N. 521 =1923 Cal. 615 ; 36 I. C. 243. In 
order that one co-promisor can resist a suit on the 
ground that the co-promisors have not been im- 
pleaded, he must show that there was a definite 
contract that each promisor should not be sepa- 
rately liable. 105 I. C. 484 When the conti act 
is by a single person as a tenant and he dies, the 
liability of his heirs is a joint liability, for co-heirs 
form a single person* The liability, of joint 
tenants for rent is a joint and several liability. 
44 I. C. 80 = 22 C, W. N 2^9* Suit f or arrears of 
rent not falling due, in the lite-time of the decea- 
sed tenant can be maintained against some 
of his heirs. The suit is not bad though all heirs 
are not joined. 36 I. C. 243 Where the parties 
are interested jointly by law in a contract by a 
single person, S. 43 cannot be applied. 3; I. C. 
563 = 24 C.L J. 371. Joint contract is not terminat 
ed by the death of one of the joint contraetois. 
16 I.C. 852 = 17 C.L.J.201. S. 43, does not enable 
a person suing one or two partner-,, in their private 
capacity, and failing to establish his claim to con- 
tinue the suit against them as against the firm. 
31 I. C. 209 = 76 P. R. 1915 : 4 Lah. 239 = 77 I. 
C. 338 = 1924 L 148. Registered Pattadar with, 
limited interest in land paying Government Reve- 
nue can recover from ether persons having inter- 
est. 12 L. W. 180 = 59 1. C. 262 = (1920) M , W . 
N. 477. Loan by partner to the partnership — 
Suit for recovery of— • Maintainability. 64 I. C. 
183. A partner in a firm can have a dual capaci- 
ty, that of creditor of the firm as a well as that of 
partner in it. 64 I. C. 183. A suit for contribu- 
tion in respect of costs is not maintainable. 33 I. 
C. 357 = 18 O. C. 340 A suit on a hand note 
executed by several persons is not bad simply be- 
cause one only of the joint promisors has been 
sued. 76 I. C. 988 = 2 Pat. 466. Where a decree 
creates a joint and several liability, the judgment 
debtors cannot in execution claim an apportion- 
ment. If executed for the whole against any one 
his remedy is to sue for contribution. 2 Pat. 79& 
= 74 I.C. 867 = 19 L. W. 686 = 76 I.C. 905 = 
1924 Mad. 279 A person in wrongful possession 
cannot bring a suit for contribution if payment 
was made in support of his own title. 15 C. W. 
N. 332 = 13 C. L. J. 646. (Joint promisors — Dis- 
missal of suit against— 'Appeal. 34 I. C. 138.) 
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(c) A, B and C are under a joint promise to pay D 3,000 rupees. C is unable to pay anything, 
and A is compelled to pay the whole. A is entitled to receive 1,500 rupees from B. 

B a ^d C are under a joint promise to pay D 3,000 rupees, A and B being only sureties 
for C . C fails to pay. A and B are compelled to pay the whole sum. They are entitled to recover 
it from C. 

44. Where two or more persons have made a joint promise, a release of one of 

Effect of release 'of such j°* nt P r0I ™ S0rs by the promisee does not discharge 

joint promisor. a ‘ e 0 one the other joint promisor or joint promisors ; neither does 

it free the joint promisor so released from responsibility to 
the other joint promisor or joint promisors. 1 

45. When a person has made a promise to two or more persons jointly, then, 


Devolution ^of joint rights 


unless a contrary intention appears from the contract, 
the right to claim performance rests, as between him and 


Sec. 44 . — 1 Sec s. 138, infra . 

Sec. 44. — Co-heirs — Liability for lent — Claim 
barred against some of them — otheis cannot be 
made liable for entire rent. 48 I. C. 536. Under 
the Indian Law a release by the creditor of one of 
the mortgagors, jointly and severally liable with- 
out expressly reseiving his remedies against the 
other mortgagors, has not the effect of releasing 
the others. 44 Cal 162=25 C. L. J. 24 21 C. 

W. N. 740. See also 4 Cal. 336 ; 39 Mad. 548; 6 
C. L. R. 212. The English Law doctrine that 
the release of one of several joint debtors releases 
all from liablity, has no application to India as 
ewdenced by S. 44. 44 Cal. 162=23 C. L. J. 24 

•=21 C. W. N. 740. ( 1 1 I. C. 450=14 C. L. J. 

354, Ref.) The release of a joint judgment-debtor 
does not operate as a release of the others but 
they can claim the benefit of the amount actually 
paid by the released judgment-debtoi . 39 Mad. 

548 = 29 I. C. 303 (5 M. 37, Diss. ; 33 M. 317 ; 37 
C. 559 -14 C. L. J. 354 l<ef.). 

Sec. 45 . — For an exception to s. 45 in case of 
Government securities, see the Indian Securities 
Act (XIII of 1886), s. 5. 
applicability of Section.— S ection applies 

to all joint promisors (as) partners, co-heiis, 
etc. 10 Rom. 32; See also 1 7 Bom. 6; 17 Bom. 29; 
21 Bom. 12; as also joint family members carry- 
ing on partnership business. 6 Cal. 815; 7 Bom. 
217; 18 Mad. 33 ; 18 Cal. 86; 33 All. 382 (P. C.). 
It is doubtful whether S. 45 applies to a 
claim for possession of land. Where, howe\er, 
the suit is really for specific peiformance of a 
contract, the defendant may plead, S. 45 as a 
bai. 57 P. R. 1911 = 12 I. C. 850. 

Effect of Section is to to extend English 
law as to trading partnership to all partnership 
cases 9 All 48ft. 

Special Cases — Co-heirs, — One debt creates 
a single and indivisible liability which gives rise 
to one single cause of action. One of several heirs 
of a deceased obligee cannot sue for his share in 
the money due under the bond. 33 All. 327=9 
I. C. 127 (7 A. 313 F.) Payment to one of 
the co-heirs of a promisee under a bond would 
not discharge the promisor from his liability. So 
also are payments made to a junior member of a 
Hindu family during the lifetime of its manager 
in whose favour bond was executed. 41 Mad. 
637=34 M. L. J. 315=45 I- C. 419; 29 I. C. 586; 
see also 30 I. C. 371. 

CO-MORTGAGEES. — Wheie property is mort- 
gaged to two persons as tenants in common and 
there is no covenant to repay each separately a 
moiety of the amount, the right of either mort- 


gagee, who desires to realize failing the consent of 
his co-moitgagee, is to sue making co-mortgagee a 
defendant. 46 I. A. 272 =37 M. L. J. 483 = 24 
C.W.N. 297 (P. C.). See also 31 C. W. N. 374. 
As to whether one of several joint promisees can 
sue for his share of the debt only see A. I. R. 
1927 Mad. 84; 105 I.C. 544 (suit by one broker for 
his share of >rokerage fees. A mortgagor who 
paid the whole to one of the mortgagees in dis- 
regard of a notice by the othei not to pay and who 
is compelled to pay again, the share of the other 
cannot claim a refund from the mortgagee w'hom 
he has paid in full. 24 1 C. 88. One ot several 
co-mortgagees cannot maintain a suit for sale of 
the entire mortgaged property to recover his share 
of the debt only. 24 I. C. 88 [20 I. C. 151 ; A. 
W. N. (1896) 153 Dist. A. W. N. (1892) 246 
F.] So also one of the joint promisees cannot 
sue for his share of the debt. 51 M. L. J. 648. 
Co mortgagees are piesumed in equity to be ten- 
ants-in-common of the mortgage debt and their 
interests are severable 01 partible among them- 
selves. Each of them can sue joining the unwil- 
ling co-obligors as defendants. 27 C. L. J. 453 = 
45 I. C. 986 ; 46 I. A. 272 = 37 M. L. J. 483 = 24 
C.W.N. 297=53 I.C 131 (P. C.). Similarly 
if some of the co-mortgagees are estopped from 
suing, the Court can sever the debt and give 
decree to the otheis for their share. 27 C. L. J. 
453 = 22 C. W. N. 641. A payment of the mort- 
gage debt by the mortgagor to one of the several 
morlgagees is not a valid payment as against the 
other mortgagees, 29 I. C. 956 = 21 C. L. J. 570 ; 
29 I. C. 139 ; 4 Lah. L. J. 23 ; 1922 Lah. 64 ; 3 
Lah. L. J. 502 ; 63 I. C\ 744. But it operates as 
a valid discharge of the entire mortgage if the 
person to whom payment is made was the mana- 
ger and the agent of all the mortgagees. 105 D 
C. 751. Co-mortgagees — Suit by one for his share 
on allegation that others had received their shares 
is maintainable. 25 I. C. 440 = 19 C. L. J. 327. 
Co-mortgagees — Payment to one if discharge of 
debt. 5 Pat. L. J. 376=56 I.C. 403; 5 Fat. L.J. 
151 =55 I. C. 841. 

CO-PARCENER.— The manager of a joint Hindu 
family can enforce a contract made with the 
family, and the junior members are not necessary 
parties. 33 All 272 = 381. A. 45 = 150. W.N. 
321=21 M. L. J. 378 (F. CD; 14 I. C. 35=9 A. 
L. J. 410. Co parcener — Tender to Manager of 
Hindu family is valid. 19 A. L.J. 85a = 14 A. 64. 

CO SHARER. — A co-sharer in whose sole name 
the title-deed stands is not entitled to object to 
the tenants paying to his co-sharers their shares^ 
He is not bound by payments beyond their share 
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them, with them during their joint lives, and, after the death of any of them, with the 
representative of such deceased person jointly with the survivor or survivors, and 
after the death of the last survior, with the representatives of all jointly. 

Illustration. 

A % in consideration of 5,000 rupees lent to him by B and C, promises B and C jointly to repay 
them that sum with interest on a day specified. B dies. The right to claim performance rests with 
B's representative jointly with C during Cs life, and after the death of C with the representatives of 
B and C jointly. 

Time and Place for Performance. 

46. Where, by the contract, a promisor is to per 

prom“U\ r ere P no 0 appi]ca.io°n for . m his . promise without application by the promisee, 
is to be made and no time is and no time for performance is specified, the engagement 
specified. must be performed within a reasonable time. 

Explanation. — The question “ what is a reasonable time ” is, in each parti- 
cular case, a question of fact. 

47. When a promise is to be performed on a certain 

formance^of promise^wCe ^ and the Promisor has undertaken to perform it with- 
time is specified and no apph- out application by the promisee, the promisor may per- 
cation to be made. form it at any time during the usual hours of business 

on such day and at the place at which the promise ought 

to be performed. 

Illustration . 

A promises to deliver goods at B's warehouse on the first January. On that day A brings the 
goods to B's warehouse but after the usual hour for closing it, and they are not received. A has not 
performed his promise. 

48. When a promise is to be performed on a certain 
Application for performance day, and the promisor has not undertaken to perform it 

time and place. without application by the promisee, it is the duty of the 

promisee to apply for performance at a proper place and 
within the usual hours of business. 

unless they were made bona fide ir. which case he sue. 40 I. C. 108 — 1917 Pat. 239 [(1908) 2 K.B. 
is entitled to maintain a suit for his own share of 579, foil.] One of several promisees in a con- 
the rent without making his co-sharers parties tract for specific performance cannot claim speci- 
28 I. C. 141 =28 M. L. J. 197. fic performance. 13 I. C. Ti5~(i9i2) M. W. N. 

Firm.— O. 30, R. 4, C. P c., contains a modi 415. A payment to one of several joint promi- 
fication of S. 45 of the Contract Act and a suit sees does not operate as a complete discharge of 
by firm could continue without the legal repre the debt. 40 I. C. 405. See also 2 Pat. L. J 520 

sentative of a deceased partner being brought on = 42 I. C. 408 = 1917 Pat. 258 ; 29 Bom. L. R, 

record as co-plaintiff. 21 I. C. 509 = 17 C. L. J. 147 = 100 I. C. 993 = A. I. R. 1927 Bom. 125. 13 
<648 (9 C. L. J. 331 Rel. on). The rule of Law I. C. 315 — (1912) M. W. N. 415 ; 36 Mad. 544 — 
is firmly established that debt, due to trading 24 M. L. J. 333 (F. B.) ; 19 I. C. 865 -17 C. L. 

partnerships stand on a different footing from J. 372 ; 49 I. C. 63 = 22 C. W. N. 1021. (36 M. 

debts due under ordinary contracts and that when 544 and 20 M. 461 diss. 20 M. L. J. 709 and 38 
one of the partners in a firm dies the surviving C. 342 foil. 

partners can sue for the recovery of the debts due Sec. 46 . — In a contract where the dates of 
to the firm without making the legal representa- delivery in instalments are not indicated, the in- 
tives of the deceased partner parties to the suit, stalments must be deemed to have been distribu- 
4 Lah. 122 =71 I. C. 951 = 1923 Lah. 197 (9 A. ted rateably over the period appointed for delivery 
486 ; 17 C. L. J. 648 ; 20 A. 365 ; 32 A. 638 of the whole quantity of goods. 43 Cal. 305 = 
referred to ; 18 C. 86 dissented). 7 Bur. L T. 20 C. W. N. 240. Agreement by puisne mort- 
261=241. C. 268. All partners living at the gagee to pay off prior encumbrances — Default — 
time of the institution of the suit must join as co- Damages recoverable by mortgagor. 48 I. C. 550 : 
plaintiffs. 91 I. C. 573 = 1926 Sind 81. A pay- 5 O. L. J. 670 : 1921; Oudh 132. 
ment to one of two partners constituting a firm Sec. 47 . — Sale — Vendor’s duty to tender goods 
operates as discharge of liability. 54 I. C. 273= at the time specified — Delivery cf Railway receipt 
210 P. W. R. 1920. Sec. 45 does not prohibit the not sufficient. 40 Bom. 517 : 32 I. C, 948. 

action where a partnet of a dissolved firm collects EXPLANATION. — To determine what is reason - 
his share of debt impleading the other partners as able time, usage of the business is also to be con- 
defendants. It is open to the latter to sue again sidered. 24 Bom. 97 ; 23 Mad. 441. Where the 
for their share of the debt. 53 I. C. 416 = 128 day for performance is fixed, the promisor would 
P. R. 1919. See also go l. C. in. One partner have to perform it at any time during the usual 
cannot sue alone to recover a partnership debt, business hours on the day and place fixed, even if 
He can, however, use the name of the firm and it be a Sunday. 15 Bom. 399. 
names of his co-partners so as to enable him to Sec. 4 See 40 Bom. 517 under S. 47. 
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Explanation .- — The question “ what is a proper time and place ” is, in each 
particular case, a question of fact. 


Place for performance of 
promise where no application 
to be made and no place fixed 
for performance. 


49. When a promise is to be performed without 
application by the promisee, and no place is fixed for the 
performance of it, it is the duty of the promisor to apply to 
the promisee to appoint a reasonable place for the perform- 
ance of the promise and to perform it at such place. 


Illustration. 

A undertakes to deliver a thousand maunds of jute to B on a fixed day. A must apply to B to 
appoint a reasonable place for the purpose of receiving it, and must deliver it to him at such place. 


Performance in manner or 50. The performance of any promise may be made in 

at time prescribed or sanction- an y manner, or at any time which the promisee prescribes 
ed by promisee. or sanctions . 


Illustrations . 

( a ) B owes A 2,000 rupees. A desires B to pay the amount to A's account with C, a banker, 
B, who also banks with C , orders the amount to be transferred from his account to A's credit, and 
this is done by C. Afterwards, and before A knows of the transfer, C fails. There has been a good 
payment by B. 

( b ) A and B are mutually indebted. A and 2? settle an account by setting off one item against 
another, and B pays A the balance found to be due from him upon such settlement. This amounts 
to a payment by A and B , respectively, of the sums which they owed to each other. 

(e) A owes B 2,000 rupees. B accepts some of A's goods in reduction of the debt. The 
delivery of the goods operates as a part payment. 

(</) A desires B , who owes him Rs. 100, to send him a note for Rs. 100 by post. The debt 
is discharged as soon as B puts into the post a letter containing the note duly addressed to A. 


Performance of Recipt'ocal Promises. 

51. When a contract consists of reciprocal promises 
form? unleL^redprooa 1 ! 0 p?o- £ be simultaneously performed, no promisor need perform 
misee ready and willing to hls promise unless the promisee is ready and willing to 
perform. perform his reciprocal promise. 


Sec. 49. — Section does not apply where the 
money is payable on demand and not without 
application by the promisee. 15 I. C. 885 — 16 C. 
L. J. 279 (31 M. 223 (228), Foil.). S. 49 has no 
application to a case where, by manifest implica- 
tion or necessary import, a place is fixed by the 
contract for the performance of the obligation. 
The rule in S. 49 accordingly does not apply where 
there is an obligation to pay the creditor, and an 
inference can legitimately be drawn, either from 
the terms of the contract itself or from the 
necessities of the case, that there is a further 
obligation on the debtor of finding the creditor 
so as to pay him. Quaere : — Whether the English 
Common Law rule that, if no place is named, it 
is the duty of the debtor to make the payment 
where the creditor is, has been superseded 
by S. 49. (7 Bom. L. R. 993, Dist. ; 53 I. A. 

58 ; 49 M. L. J. 806 (P. C.) and 30 Bom. 167, 
Ref.); 54 I. A. 265=29 Bom. L. R. 1027 = 
45 C. L. J. 633=4 O. W. N. 676 = 25 A. L. 
J. 690 = 31 C. W. N. 998 = 39 M. L. T. 72=5 
Rang. 451= (1927) M. W. N. 520 = 102 I. C. 
610 = 26 L. W. 720 = A. I. R. 1927 P. C 156 = 
53 M, L. J. 25 (P. C.). The question as to what 
is reasonable time, is a question of fact in each 
case. 22 M. L. J. 207 = 101. C. 320. Choice of 
reasonable place lies with the buyer. 24 Cal. 8. 
Ordinarily the debtor is to see the creditor to 
ascertain the amount of the debt and pay it. 31 
J.C. 880 = 11 N.L.R. i89. Sec. 49 is in accordance 
with the rule of English Law, that in the absence 
of any specification of the place of payment, the 
debtor must seek out the creditor. The section 


leaves it to the creditor to appoint a reasonable 
place of payment. 20 I. C. 683=6 Bur. L. T. 
143. Quaere. — Whether it is good law in face 
of. 51 I. A. 265=53 M.L.J. 25 (P.C.). See also 
30 Bom. 167 ; 31 Mad 223. In case Pakki 
Adat agency payment of money must be made 
where the constituent resides. 33 Bom. 364. 

Sec. 50. — Payment to unauthorized agent is not 
payment to principal. 12 Beng. L. R. 360. Pay- 
ment not by cash but by transfer of figures in 
account is valid. 1925 Sind 144 = 20 S. L. R. 
335* 

Sec. 51. — Repudiation, what is — Sufficiently 
definite statement as to. 43 Cal. 305 =20 C. W. 
N. 240 On this section, see also 49 M.L.J. 300 = 
1925 Mad. 971 ; 88 I. C. 569 = 1925 Sind 220. 
Where the consideration for a contract consists 
of a promise, the party who is bound to do the 
act promised, fully performs his part of the con- 
tract if he is ready to do the act w hen required. 
20 I. C. 47 ( 1 ) = 20 C. L. J. 424. As to what 
constitutes readiness and willingness, see 9 C. 791; 
2 Bom. H. C. R. 246 ; 2 Bom. H. C. R. 258; 8 

Lah. 198 = 28 Punj. L. R. 351=99 I. C. 812 = 
A. I. R. 1927 Lah. 176 ; 7 Lah. 318 = 94 I, C. 304 
= 1926 Lah. 318 ; A. I. R. 1928 Lah. 20 (2). 
Vendor is not bound to tender the purchase price 
unless the purchaser is ready and willing to per- 
form his part of the promise. 16 S. L. R. 278 = 
1923 Sind 50. In a suit for specific performance 
the strict law as to tender is not applicable, 16 
S. L. R. 278 = 1923 Sind 50. In the case of reci- 
procal agreements one of them cannot be enforced 
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Illustrations . 


{a) A and B contract that A shall deliver goods to B to be paid for by B on delivery. 

A need not deliver the goods, unless B is ready and willing to pay for the goods on delivery. 

B need not pay for the goods, unless A is ready and willing to deliver them on payment. 

(b) A and B contract that A shall deliver goods to B at a price to be paid by instalment, the 
first instalment to be paid on delivery. 

A need not deliver unless B is ready and willing to pay the first instalment on delivery. 

B need not pay the first instalment, unless A is ready and willing to deliver the goods on pay- 
ment of the first instalment. 


of 


52. Where the order in which reciprocal promises are to be performed is expressly 
fixed by the contract, they shall be performed in that 
order ; and, where the order is not expressly fixed by the 
contract, they shall be performed in that order which the 
nature of the transaction requires. 

Illustrations. 


Order of performance 
reciprocal promises. 


(a) A and B contract that A shall build a house for B at a fixed price. A's promise to build 
the house must be performed before B's promise to pay for it. 

{b) A and B contract that A shall make over his stock in-trade to B at a fixed price, and B 
promises to give security for the payment of the money. A's promise need not be performed until 
the security is given, for the nature of the transaction requires that A should have security before 
he delivers up his stock. 

53. When a contract contains reciprocal promises, and one party to the contract 

. . . , . prevents the other from performing his promise, the con- 

to tract becomes voidable at the option of the party so 
take effect. prevented ; and he is entitled to compensation 1 from 

the other party for any loss which he may sustain irv 
consequence of the non-performance of contract. 

Illustration. 

A and B contract that B shall execute certain work for A for a thousand rupees. B is ready 
and willing to execute the work accordingly, but A prevents him from doing so. The contract is 
voidable at the option of B\ and, if he elects to rescind it, he is entitled to recover from A compensa- 
tion for any loss which he has incurred by its non-performance. 

54. When a contract consists of reciprocal promises, such that one of them 

cannot be performed, or that its performance cannot be 
promfsewLich sloald befirs't claimed till the other has been performed, and the promi- 
performed) in contract consist- sor of the promise i3,st mentioned fciils to perform it* such 
ing of reciprocal promises. promisor cannot claim the performance of the reciprocal 

promise, and must make compensation to the other party 
to the contract for any loss which such other party may sustain by the non-perform- 
ance of the contract. 


of the other is void and unenforceable. io6 I.C. 
*23 («)• 

Sec. 52 . — If delay in the payment of the pur- 
chase money is due to the vendor’s own default 
in showing a good title, he will not be entitled to 
take advantage of his own fault and claim 
interest. 42 I. C. 509=6 L. W. 233. See also 
26 A. L. J. 492. 

Sec. 53 . — 1 See also S. 73, infra. The creation 
of a monopoly in favour of a person to sell veget- 
ables in a village is not opposed to public policy. 
100 I. C. 859. 

8ec. 54 . — A party cancelling a contract with- 
out any justification is precluded from making 
any defence which would have been open to him 
in an action for damages by the other party. 59 
I. C. 515 ==22 Bom. L. R. 1165 ; 49 I.C. 811 = 
( 1918) M.W.N. 772. See also 88 I.C. 697 =6 Pat. 
L. T. 830 = 1925 Pat 496. Failure of promisor 
to perform his part of the promise — Promisee, if 
can rescind whole contract. See 23 A.L.J. 806 = 
30 C. W. N. 145 (P. C.) ; 2 Luck. 279 = 30. 
W. N. 884 — 1927 Ondh 12. Where a contract 
consisted of twelve parts, non-performance of one 
does not necessarily indicate an intention to put 


an end to the contract. 24 I. C. 758 = 16 Bom 
L R. 178. As soon as the contract for the sale 
of goods within a specified date is broken, the 
obligation of the purchaser to accept delivery of 
the goods vanishes ; he Is not bound to take the 
goods when delivered later. 20 C. L. J. 133 = 27 
I. C. 7 = 20 C. W. N. 159. Kngagement to ship 
goods and to keep space for goods shipper must 
be ready with cargo befoie he can enforce the 
obligation and the ship-owner to call at the port of 
shipment and take action against him in damages 
for its breach. 34 I.C. 843. Reciprocal promises — 
Breach by act of both parties — Suit for specific 
performance, whether lies — Compensation — 
Claim for. 38 Mad. 959 = 26 M. L. J. 331. See 
also 86 I. C. 436 = 1925 Mad. 1029. In case of a 
contract of loan for a consolidated sum of money 
to be paid from time to time if the lender refuses 
to lend a small portion remaining due to the bor- 
rower, it has the effect of the lender putting an 
end to the contract and he is not entitled to claim 
interest at the contract rates. 1 I . W. 136 = 22 
I.C. 627 ; on this section, see also 37 Cal. 334 ; 4 
Cal. 237 ; 15 Bom. 389. 
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Illustrations, 

(a) A hires B's ship to take in and convey, from Calcutta to the Mauritius, a cargo to be 
provided by A , B receiving a certain freight for its conveyance. A does not provide any caigo for 
ship. A cannot claim the performance of B's promise, and must make compensation to B for the 
loss which B sustains by the non performance of the contract. 

(b) A contracts with B to execute certain builder’s work for a fixed price, B supplying the 
scaffolding and timber necessary for the work. B refuses to furnish any scaffolding or timber, and the 
work cannot be executed. A need not execute the work, and B is bound to make compensation to A 
foi any loss caused to him by the non-performance of the contract. 

(r) A contracts with B to deliver to him, at a specified price, certain merchandise on board a 
ship which cannot arrive for a month, and B engages to pay for the merchandise within a week from 
the date of the contract. B does not pav within the week. A's promise to deliver need not be 
performed, and B must make compensation. 

( d ) A promises B to sell him one hundred bales of merchandise, to be delivered next day, and 
B promises A to pay for them within a month. A does not deliver according to his promise. B's pro* 
mise to pay need not be performed, and A must make compensation. 

55. When a party to a contract promises to do a certain thing at or before a 
Effect of failure to perform specified time, or certain things at or before specified 
at fixed time, in contract in times, and fails to do any such thing at or before specified 
which time is essential. time, the contract, or so much of it as has not been per* 


Sec. 55 . — Compare Ss. 62 and 63, itifra. 
Principle of Section.— See A. I. r. 1927 
Sind 40. As to when time is essence of contract, 
see 88 I. C. 890 (English and Indian Law dis- 
cussed). 

CONTRACT 10 SELL.— Even where time 
is not of the essence of contract, the pur- 
chaser must show his readiness and willingness 
to perform his part of the contract within a 
reasonable time after the agreed date. 37 I. C. 
776; 69 I. C. 41 —(1922) M. \V. N. 47 - Bee 
also 2 I. C. 460 (P. C. Effect of failure— 
Contract — Construction — Sale of goods— Deli- 
v ery to be taken within a specified period--L)efault 
— Delivery of part of goods after expiry of time 
fixed — Refusal to take delivery of the lest — 
Damages. 60 I. C. 9=24 Bom. L. R- 142 - 
Effect of failure — Time for performance — A 
holiday — Custom as to right to perform on day 
following to be strictly proved. 58 I. C. 396 = 
32 C. L. J. 140. In a contract by w r hicU an agent 
agieed to procure his principal a loan within a 
certain time and time was definitely known to be 
of the essence of the contract, the agent will not, 
where the loan is not secured within the stipulat- 
ed time, be entitled to any commission. 15 C.L.J. 
40 -16 C. W. N. 753 ; 30 C. L. J. 224 = 24 C.W 
N. 330. The rule in Kuri transactions being 
that the amount which is payable to the bidder 
is to be paid to him only on his furnishing secu- 
rity for future instalments, time is of the very 
essence of the contract and unless the security 
is furnished within the prescribed period the 
bidder loses his right to the amount payable to 
him. 52 I. C. 938 ; (1919) M. W. N. 805. 
Where time is the essence of the contract, claim 
for quantum meruit is unsustainable when work 
is delayed. 19 I.C. 48 = 6 Bur. L. T. 53 ; 69 I.C, 
894 = 1923 Nag. 140. Where time is of the 
essence ol the contract, failure to comply by 
specified time entitles promisee to immediately 
rescind. Where time is not of the essence of the 
contract, he has a right to damages only. But 
whether time is oi the essence of a contract or 
not, in any case a contract must be performed 
within a reasonable time. 33 I. C. 668*9 S. L. 
R. i 37 ; 50 I. C. 41 = j 2 S. L, R. 144 ; 19 I. C. 
48 =6 Bur. L. T. 53. 

Mercantile contracts.— In spite of 


S. 55, in England as well as in India time is of 
the essence of the contract in mercantile con- 
tracts. 36 I. C. 96 = 10 S. L. R 4 (2 A. C. 455 
at 463, Ref.). See alsc 4 I.C. 945 ; 144 P. L. R. 
1913 = 11 1 P. W. R. 1913 = 19 I. C. 93 = 80 P. R. 
1913; 48 Mad. 538 ; 87 I. C. 681 = 1925 Mad. 
626 = 48 M. L. J. 374 ; 83 I.C- 260=1924 Cal. 
427 ; 1925 Mad. 1232 =49 M.L. J. 200. 

MONTH ” in Indian contracts means lunar 
month not calender month. 36 £al. 576. 

Sale.— Consideration to be paid by the vendee 
to a creditor of the vendor— Vendee’s default — 
Vendor entitled to recover by suit. 36 Mad. 348 
= 12 I. C. 353 = 21 M. L. J. 983. 

Sale OF Land. — S. 55 does not lay down any 
principle which differs from the law of England 
as to contracts for sale of land. In such cases, 
equity looks at the substance and not at the 
letter of the agreement in order to ascertain whe- 
ther the properties notwithstanding that they 
named a specific time within which the sale was 
to be completed, really and in substance intended 
more than that it should take place within a 
reasonable time. Prtma facie equity treats the 
importance of such time-limits as being subordi- 
nate to the main purpose of the parties. 40 Bom. 
289 = 43 I. A. 26 = 30 M. L. J. 186 = 20 C. W. N. 
744(1*. C.) (38 Bom. 77, Reversed) ; 69 I. C. 
13 = 1922 Bom. 14 ; 38 I. C. 123 ; 97 I. C. 269 - 
19 S. L. R. 41. Specific performance of a con- 
tract to sell land will be granted, although there 
has been a failure to keep the dates assigned to 
it, if justice can be done between the parties and 
if nothing in the express stipulations of the par- 
ties ; the nature of the property or the surround- 
ing circumstances, make it inequitable to grant 
relief. 40 Bom. 289. An intention to make time 
of the essence of the contract must be expressed 
in unmistakable language ; it may be inferred 
from what passed between the parties before but 
not after the contract is made. {Ibid .) 40 M. L. 
J. 13 = 61 I. C. 457 J 3° !• C. 365=42 Mad. 802 
= 34 M. L. J. 109 ; 52 I. C. 590=10 L. W. 376; 
70 I.C. 126 = 1 Bur. L.J, 167 = 1923 Kang. 42 ; 33 
I. C. 668 = 9 S. L. R. 137. The presumption that 
time is not of the essence of a contract to sell 
land, is rebuttable when the sale is arranged to 
meet the expenses of a marriage taking place on 
a certain date. 26 I. C. 121 =27 M. L. J. 482. 
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formed, becomes voidable at the option of the promisee, if the intention of the parties 
was that time should be of the essence of the contract. 

If it was not the intention of the parties that time should be of the essence of 
the contract, othe contract does not become voidable by the 
failure to do such thing at or before the specified time ; 
but the promisee is entitled to compensation from the 
promisor for any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of the promisor’s failure to perform 
his promise at the time agreed, the promisee accepts per- 
formance of such promise at any time other than that 
agreed, the promisee cannot claim compensation for any 
loss occasioned by the non-performance of the promise at 
the time agreed, unless, at the time of such acceptance, he gives notice to the promisor 
of his intention to do so. 

Agreement to do impossible 56. An agreement to do an act impossible in itself 

act- is void. 


Effect of such failure when 
time is not essential. 


Effect of acceptance of 
performance at time other 
than that agreed upon. 


TEST OF TIME BEING ESSENCE OF CONTRACT. 
— The question whether time is of the essence of 
the contract depends on the intention of the 
parties. 47 B. 607 = 25 Bom. L. R. 328 ; 38 Bom. 
77 = 15 B. L. R. 405 ; 28 C. W. N. 104 = 1924 
Cal. 427 ; 33 I. C. 347 = 22 C. L. J. s66. 

WAIVER. — Consent decree — Time not always 
essence of contract — Waiver may be inferred 
from conduct. 36 I. C. 598 = 18 Bom. L.R. 803 ; 

2 Pat. L. J. 520 = 42 I. C. 408. Acceptance of 
payment after th<j expiry of the time fixed open 
rates as a waiver of the limitation as to time in 
♦ he contract. 2 Pat. L. J. 520 = 42 I. C. 408. 

Sec. 66. Scope of Section.—^ 105 I. C. 
319. The question whether compensation is pay- 
able or not depends not merely on (i) whether it 
can, in an abstract manner, be said that the act 
agreed to be done is impossible in itself or unlaw- 
ful, but upon (ii) the knowledge as to the act 
being impossible or unlawful, as well as the pro- 
misor using reasonable diligence in obtaining that 
knowledge ; but this knowledge, or absence of 
diligence must be coupled with ; (iii) the want of 
knowledge on the part of the promisee, and final- 
ly it depends also upon (iv) whether the promisor 
could have prevented that event which renders 
the act unlawful. 105 I C. 319. 

“ Becomes impossible.”— Whether absolute 
impossibility is meant, as applied to a contract 
for supply of coal, see L.R. 50 I.A. 142 = 27 C. W, 
N. 974 = 47 B- 563 = A. I R. 1923 P.C. 105 = 45 M. 
L.J. 630 (P. C.). As to what amounts to impossi- 
bility of performance see 86 I.C. 362 = 1925 Mad. 
907 ; 48 Mad. 538 = 48 M. L. J. 374. Becomes 
impossible — Contract of service — Wrongful dis- 
missal — Broker employing underbroker--Termina- 
tion of broker’s appointment — Dependent con- 
tract. 47 Cal. 290 = 46 I. A. 314 = 24 C. W. N. 
577 (P.C.). Where in a contract to lease lands, 
the performance becomes impossible by acquisi- 
tion of land by Government the promisee is 
entitled to compensation for loss. 44 A, 229 = 20 
A. L. J. 41 =65 I. C. 253. Mere difficulty or the 
need to pay exorbitant prices is not such physical 
impossibility as is contemplated under S. 56. 40 
Bom. 301 =33 I. C. 205 ; 47 Bom. 563 =25 Bom. 
L.R. 854 =*27 C. W. N. 974 = 4S M. L. J. 630 
(P. C.). “Becomes impossible” by a rule of the 
Government — Effect. 36 Bom. 139 = 12 I.C. 693 ; 
see also 58 I. C. 761=24 C. W. N. 703. (As) 


waggon restrictions by Government. See 99 I.C. 
459 = A. I. R 1927 Mad 89=51 M. L. J. 663. 
Government requisitioning all steamers available 
for carriage of goods. See 105 I. C. 319. Strike 
among local workmen as defence. See 30 Bom 

L. R. 49, S. 56 is applicable only to the physical 
impossibility and therefore does not cover every 
case of frustration. 70 I. C. 379 = 26 C. W. N. 
573 536 Bom. 139 = 12 I. C. 693. See also 47 
Bom. 563 (P. C.). Impossibility as an excuse 
for non performance of a contract must be a 
physical or legal impossibility. A rise in freights 
may be equivalent to such a scarcity of ships as 
to amount to physical impossibility. 63 I. C. 267 
= 33 C. L. J. 15 1. See also 47 Bom. 563 (P. C.). 
“Becomes impossible ” — Owing to war — Effect. 
45 Cal. 28 = 21 C. W. N. 670 ; 58 I. C. 761=24 
C. W. N. 703 ; 33 I. C. 540. “Becomes impossi- 
ble ’’ owing to exorbitant rise in price. 62 I. C 
815. Where the contract does not expressly or 
by necessary implication fix any time for the per- 
formance the law implies that it shall be perform- 
ed within a reasonable time. 53 I. C. 125 = 26 

M. L. T. 24. If the delay in transit is attributable 
to causes beyond the control of the defendant, 
he has acted neither negligently nor unreasonably. 
{Ibid.) As to what is reasonable time. (/ bid .) 
Where a sub-lease is entered into in the belief 
that the original contract will be subsisting during 
the period during which the sub-contract 
is to be worked, the cancellation of the contract 
terminates the sub-contract as well. 29 I C. 151 = 

2 L W. 41 1 ; 37 I. C. 761. A contract is not 
rendered impossible of performance merely on 
account of a difficulty in performing it or a need 
to pay high prices, 57 I. C. 636 = 17 N L. R. 1. 
Where a person stands surety to produce a person 
on a certain day in court but by that time the 
person had been convicted and lodged in jail, the 
promise becomes impossible to perform. The 
agreement is not one falling under the second part 
of S. 35. 1 Bur. L. 1.236 = 70 1.0.870=1923 

Rang. 26. 

Test OF IMPOSSIBILITY.— Test of impossibi- 
lity is whether it was practically impossible for 
the defendant to get the quality contracted for 
within the specified time. 35 I C 625 =(1916) 
2 M. W. N. 131. If after a contract is entered 
into, it becomes illegal owing to declaration of 
war, etc., it cannot be enforced. 33 I. C. 96=9 
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, f A contract to do an act which, after the contract is 

wards becoming im^ssibleor made, becomes impossible, or, by reason of some event 
unlawful. which the promisor could not prevent, unlawful, becomes 

void when the act becomes impossible or unlawful. 1 
Where one person has promised to do something which he knew, or with reason- 
able diligence, might have known, and which the promisee 
did not know to be impossible or unlawful, such promisor 
must make compensation to such promisee for any loss 
which such promisee sustains through the non-performance 
of the promise. 

Illustrations. 


Compensation for loss 
through non-performance of 
act known to be impossible or 
unlawful. 


(a > ) A agrees with B to discover treasure by magic. The agreement is void 

( b ) A and B contract to marry each other. Before the time fixed for the marriage, A goes mad. 
The contract becomes void. 

(c) A contracts to marry B , being already married to C , and being forbidden by the law to 
w'hich he is subject to practice polygamy. A must make compensation to B for the loss caused to her 
by the non-performance of his promise. 

( d ) A contracts to take in cargo for B at a foreign port. A's Government afterwards declares 
war against the country in which the port is situated. The contract becomes void when war is 
declared. 

(e) A contracts to act at a theatre for six months in consideration of a sum paid in advance 
by B . On several occasions A is too ill to act. The contract to act on those occasions become void. 


Reciprocal promise to do 
things legal, and also other 
things illegal. 


57 . Where persons reciprocally promise, firstly, to do 
certain things which are legal, and, secondly, under 
specified circumstances, to do certain other things which 
are illegal, the first set of promises is a contract, but the 
second is a void agreement. 

1 llustration. 


A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses it as a gambl- 
ing house, he shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to pay 10,000 rupees for it, 
is a contract. 

The second set is for an unlawful object, namely, that B may use the house as a gambling 
house, and is a void agreement. 


Alternative promise, 
bianch being illegal. 


58. In the case of an alternative promise, one branch 
one of which is legal and the other illegal, the legal branch 
alone can be enforced. 


Illustration. 


A and B agree that A shall pay B 1,000 rupees for which B ahall afterwards deliver to A either 
lice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 

Appropriation 0/ payments. 

59 . Where a debtor, owing several distinct debts to one person, makes a pay- 
ment to him, either with express intimation, or under cir- 
Application of payment cums tances implying that the payment is to be applied to 
indicated 8 rg S the discharge of some particular debt, the payment, if 

accepted, must be applied accordingly. 


Bur. L. T. 99 ; 48 I. c. 310 = 11 Bur. L T. 84 ; 

40 I. C. 526 = 32 M. I.. J. 146 ; 40 I* c * 851 -4i 
Mad. 225. See also 40 Bom. 570 = 33 I- c * 3S3 l 
42 Bom. 473 = 37 I. C. 644 33 I- C. 54° ; 43 

673 = 33 J- 4io. 

NON LIABILITY FOR ACCIDENT.— Clause in 
the contract— The accident caused by the pro- 
misor’s own negligence. See 25 I. C. 924 = 7 L. 
B. R. 105. 

CONTRACT TO THE CONTRARY.— Section 
applies only when there is no contract to the con- 
trary between the parties. Section must be read 
as an implied term in contracts. 105 I. C. 3i9* t 
1 See S. 65, infra. And see the Specific Relief 
Act (I of 1877), S. 13. infra. 


Sec. 57. — If the parties have treated the legal 
and illegal parts of a contract as inseparable and 
as an integral whole, the entire contract is void. 
9 Bom. 176. 

Sec. 58. — S. 58 does not apply where there is 
no alternative promise separable from the illegal 
portion of the agreement. A covenant for in- 
demnity for failure to do an illegal act is unen- 
forceable 18 I. C. 9. Where a contract is only 
partly unenforceable, the whole contract goes 
unless it is severable. 30 M. L. J. 62 =32 I. C 
486 (F. B.). 

Sec*. 59 and 60. — Appropriation— Principles 
of. 26 C. W. N. 153 =63 I. C. 904 (P. c.;. Se 
also 37 All. 469 » 38 Cab 537 (P.C.) ; 35 Cal. 636 
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Illustrations. 

( a ) A owes By among other debts, 1,000 rupees upon a, promissory note which falls due on the 
first June He owes B no other debt of that amount. On the first June A pays to B 1,000 rupees. 
The payment Is to be applied to the discharge of the promissory note. 

(d) A owes to B % among other debts, the sum of 567 rupees. B writes to A and demands pay- 
ment of this sum. A sends to B 567 rupees. This payment is to be applied to the discharge of the 
debt of which B had demanded the payment. 

60 . Where the debtor has omitted to intimate and there are no other circum- 

stances indicating to which debt the payment is to be 
Application of payment a p p ii e d, the creditor may apply it at his discretion to any 

not e indkated ,S lawful debt actuall r du€ and Payable to him from the 

1 " ^ debtor, whether its recovery is or is not barred by the law 

in force for the time being as to the limitation of suits. 

61 . Where neither party makes any appropriation the payment shall be applied 

in discharge of the debts in order of time* whether they 
Application of payment are or are not barred by the law in force for the time be- 
W riates neUher aPPF ° mg as to the limitation of suits. If the debts are of equal 

pna ^ standing, the payment shall be applied in discharge of 

each proportionably. 


2 Bom. L. R. 706 ; 26 Cal. 39 ; 19 C. W. N. 237; 
29 C.W.N. 496 = 1925 Cal.937; 84 I 0.672 = 1924 
Sind 137 ; 29 Bom. L. R. 930 = 104 I. C. 673 = A. 
I. R. 1927 Bom. 479. Decree debt, payable by 
instalments — Section 59 not applicable. 29 Bom. 
L. R. 950. As to appropriation in case of pay- 
ment by joint-debtor, see 1925 Rang. 4 ; 95 I. C. 
175 — 1926 Oudh 5 r 4. Where money is paid to 
satisfy the kist and received and acknowledged 
on that account it is not in the power of one of 
the parties to the transaction to vary the effect 
of the transaction by altering the appropriation 
in which both originally concurred. 38 Cal. 537 
= 38 I. A. 80 = 15 C W. N. 443 = 21 M. L. J. 

1 148 = 10 I. C. 272 ( P.C.). A surety has no right 
to control the appropriation by customer or 
banker of moneys paid in by the principal debtor 
in the absence of special agreement. 23 C. L J. 
256 = 200. W. N. 562. When the debtor has 
failed to intimate to the creditor as regards ap- 
propriation, the creditor can appropriate a pay- 
ment to any lawful debt due. 7 Lah. 17=92 I. 
C. 947 = A. I. R. 1926 Lah. 183 ; 82 P. R. 1914 = 
25 I. C. 560 ; 24 P. R. 1915 = 29 I. C. 346 ; 9 L. 
W. 198 = 49 I C. 273. The debtor’s intimation 
must synchronise with the payment but the credi- 
tor is entitled to make the appropriation at all 
times up to the time of the trial. 7 Lah. 17=92 
I. C 947= A. I. R. 1926 Lah. 183 ; but see contra 
94 I. C. 384 = A. I. R. 1926 Mad. 792 = 50 M.L J. 
242 in which it is held that priority of com- 
munication of appropriation must be looked to 
and in which the case-law on the subject is fully 
discussed. As to how long the creditor’s right of 
appropriation continues, see 5 Pat. 326=94 I* C. 
273== , 9 26 pat. 330. In the absence of any 
agreement to the contrary, payments made by a 
judgment-debtor have first to be appropriated 
towards the interest. 67 I. C. 6o6 = ( 1922) Pat. 
66 = 55 M. L. J. 612. In the absence of any 
appropriation either by debtor or by creditor, the 
payment must be applied to the earliest debt. 37 
All. 649 = 30 I. C. 92. Where payments are 
made in liquidation of a debt and the amount due 
on account of interest largely exceeds the amount 
paid, the creditor may properly appropriate such 
payments towards interest. 23C. W. N. 534 = 
51 1 C. 88. 


Appropriation to interest, etc.— Appli- 
cability of section to decree debts. 41 I. C. 348 
= 21 C. W. N. 1055. See also 29 Bon. L. R. 950 
= 104 I. C. 673 = A. I. R. 1927 Bom. 479. A 
creditor is entitled to appropriate payments made 
by his debtor to the discharge of prior dues then 
outstanding and not barred by limitation. 19 
I. C. 6 ; 58 I. C. 797 = 36 M. L. J. 296. 

creditor may appropriate payments towards in- 
terest. 50 Mad. 614 = 25 L. W. 699=38 M. L. 
T. (H. C.) 323 = A. I. R. 1927 Mad. 620-103 I. 
C. 394 = 52 M. L. J. 612. A creditor’s right of 
appropriation is preserved to him until the mo- 
ment of his filing the plaint in Court. He should 
not be deprived of this right so long as it was not 
inequitable to do so. 37 M. L 3.367=521. C. 
950- 

APPROPRIATION of Revenues.— P ayment of 
revenue with direction to collector to appropraite 
for one kist if can be taken for anothei. See 5} 
Cal. 886 = 30 C. W. N. 618=95 I.C. 353-1926 
Cal. 866. 

Sec.60. — The appropriation by the plaintiff 
towards the simple money decree and not to the 
mortgage debt was right and could not be 
questioned. 37 M. L. J. 367=52 I. C. 950. 
Where a deposit of money is made by a debtor 
with a creditor for a special purpose, the former 
cannot subsequently claim to have appropriated 
the same to any other debt due by him. 59 I. C. 
121 . 

LAWFUL DEBT. — As to what would be lawful 
debt, see 104 I. C. 799 = A. I. R. 1927 Cal. 906. 
The debts to which sums are applied must be 
proved to have lawfully existed. A. I. R. 1928 
Cal. 229 (37 M. L.J. 397, Foil,). Floating account 
contemplating a maximum which has been reach- 
ed — Effect of subsequent payments. A. I. R. 
1928 Mad. 556. 

Seo. 61. — Where moneys are received by the 
creditor without any definite appropriation on 
either side, the money so received must first be 
applied in payment of interest and then in pay- 
ment of the capital. 44 Mad. 570 = 481. A. 150 
= 40 M. L. J. 549 (P. C.) ; see also 29 I. C. 718 ; 
35 I- C. 375 = i p at. L. J. 474 5 4° I. C. 809 = 1 
Pat. L. W. 777. See also 6 M. H. C. 32. Where 
the creditor has not appropriated in taking 
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Contracts which need not be performed. 


Effect of novation, rescis- 
sion and alteration of contract. 


62 . If the parties to a contract agree to substitute a 
new contract for it, or to rescind or alter it, the original 
contract need not be performed. 


accounts, a debt which did not carry interest 
should rank last. 181.0.535 = 17 C. W. N. 25 
(P. C.). The application of S. 6r is always 
subject to the condition that the parties had in- 
dicated no intention inconsistent with its appli- 
cation. 38 Bom. 255 —2 1 I. C. 343. Payments by 
some of the debtors who were jointly and sever- 
ally liable for the debt could be appropriated in 
order of time towards barred items even though 
all debtors did not concur in making payments. 
41 I C. 421. If a creditor has credited certain 
payments towards arrears of rents it is for him to 
show that arrears were due and what they 
amounted to, and in the absence of evidence on 
these points it must be held that he was not en- 
titled to do so. 1922 P. 446. 

Sec. 62. Essentials of novation and 
EFFECT. — Parties to a contract, may stipulate 
that one or both of them shall have the power to 
rescind the contract on the happening of some 
specified contingency. Such a stipulation is to 
be construed according to its natural meaning, 
subject to the principle of law that a party shall 
not take advantage of his own wrong. 24 Bom. 
L. R. 877 = 75 I. C. 233 (1919 A. C. t, Ref.). 
Set also 5 Bom. L. R. 617 ; 41 Cal. 137 ; 1925 
Mad. 919 ; 1925 Nag. 66 ; 1925 Nag. 20 ; 1925 
Patna 228. A contract need not be rescinded by 
an express agreement. If the parties make a 
new and independent agreement concerning the 
same matter, the latter may be said to discharge 
the former especially when the latter is very 
inconsistent with the former. 38 I. C. 278 = 20 C. 
\Y. N. 708 ; 46 Cal. 534 = 23 C. W, N. 704 ; 43 
Cal. 790 = 20 C. W. N. 370 ; 41 Cal. 35 = 21 I.C. 
217; 17 I. C. 227 = 16 C. L. J. 271. A party 
who relies on a new contract in substitution tor 
the old must prove that it was supported by con- 
sideration. 19 I. C. 981 = 4 P. R. 1014. Creditor 
taking renewed bill for old debt does not 
necessarily wipe off the old debt. See 31 C. W.N. 
703 = 102 I. C. 871 = A. I. R. 1927 Cal. 538. An 
agreement to give time for me payment of money 
due under a pro-note is operative in India ; this 
principle is recognised in Art. 73, Lim. Act. 39 
Mad. 129=30 M. L. J. 51 (F.B.). See also 49 
All 599 = 101 I. C. 643=25 A. L. J. 385 = A.I.R. 
1927 All. 451. This is a departure from the 
English law. (/ bid .) In the case of mere con- 
tracts, a repudiation by one party assented 
by the other might put an end to the contract. 
But this principle is not applicable to rights 
•of property. 20 I. C. 908 = (19 14) M. W. N. 
144. Where the contract subsisted and had 
failed the cause of action would be the failure of 
the contract. The settlement that a certain 
amount of money was payable for the failure is 
not a new contract. 75 I. C. 440 = 1923 Nag. 
332. Essentials of novation — Mortgage — Sale 
Avith a view to discharge mortgage — Nature of 
the transaction. 72 I.C. 422 = 1923 Nag. 213. 
In case of cross contracts, the second contract 
does not operate to extinguish the first contract 
•completely, nor is it effective as a novation. 1925 
.Sind 144 = 20 S.L. R. 335. See alto 22 L.W. 195 


» 192 s Mad. 1260. 

Effect of Novation.— W here for a note 
from a firm, another was accepted fiom survi- 
ving partners, the estate of the deceased partner 
is free frdm liability under the principle of S. 62. 
42 I C. 815 = 19 Bom. L. R 837. See also 9 
Bom. L. R. 364 ; 15 Cal. 309. A contract by the 
purchaser of a property to pay the whole or part 
of the consideration retained by him for payment 
to the vendor’s creditors can be enforced by the 
latter, though they were not parties to the 
contract. 22 C. W. N. 279=361. C. 792. The 
basis of the purchaser’s liability is not novation 
or a substituted contract, but because of the 
fact that the purchaser is a trustee of the 
vendor’s creditors for the money in his hands to 
be used for their benefit, (/did.) Sometimes an 
agreement may be enforced by a stranger to the 
contract, that is, in cases of trust, quasi contracts 
or near relationship. (Ibid.) (4 I.C. 137; Gregory 
\. Williams , (1817) '3 Mer. 582 = Tweddle v. 
Atkinson , ('1861) 1 B. and S. 393, Ref.) See also 
notes under S. 37, supra. Where a debtor has 
disabled himself from performing his promise 
under a later contract which had been intended 
to be a substitute for an earlier one it is open to 
the creditor to enforce the earlier contract res- 
cinding the later and S. 62 is no bar. 66 I. C. 
47 = 2 Lah . 323 (66 P. R. 1888, Foil. ; 15 P. W. 
R. 1918 ; 63 P. R. 1917 ; 53 P. R. 1916 ; 41 Cal. 
137, Dist.). When the terms of a mortgage by 
conditional sale are altered by mutual consent, 
there is novation of contract and the original 
sale clause cannot be enforced. 24 I. C. 684 = 
189 P. L. R. ?9i4 ; 29 M. L. J. 125=0915) M. 
W. N. 408. Under S. 62 there can be an agree- 
ment to cancel or vary the old contract or sub- 
stitute a new contract, even after the breach of 
the original contract. 45 Mad. 180 = 42 M,L. J. 
236 = 67 I. C. 905. A new contract changing the 
place of performance falls under S. 62 and no 
fresh consideration is necessary. (1917) M.W. 
N. 779 = 45 I. C. 401. A negotiable instrument 
given in discharge of a debt does not*, extinguish 
the debt, but only suspends payment. The cre- 
ditor can fall back on the original contract if, for 
any reason, the new contract fails. 14 I. C. 399 
= 8 N.L.R. 7 7 (26 M. 111,5c. 215 and 11 A. 13, 
relied upon; 4 A. 330, Dist.). Effect of novation — 
Mortgage — Agreement for substitute fresh deed — - 
Not fulfilled — Effect of — Estoppel. 30 1. C. 323 
= 2 O. L. J. 402. A person not a party to a nova- 
tion is not discharged from his liability under the 
original contract. 6 Bur L. T. 171 = 21 I. C. 222. 

Invalid novation. — Invalid novation — 
Mortgage deed executed in consideration of pre- 
vious bonds — Non registration -Effect of— Re- 
medy of promisee. 13 I. C. 858 = 14 Bom. L. R. 
26. To effect a novation pursuant to an agree- 
ment to accept a new contract, the contract 
which was substituted must be one capable of 
enforcement in law. (/bid.) 16 I.C- 246=16 C.E. 
J. 264. Where an insufficiently stamped hundi was 
given in renewal of 2 prior hundi, the plaintiff 
could fall back on the prior hundi. 67 I.C. 856 = 
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Illustrations . 


(a) A owes money to B under a contract. It is agreed between A , B and C that B shall thence- 
forth accept C as his debtor, instead of A . The old debt of A to B is at an end, and a new debt from 
C to B has been contracted 

W A owes B io.ooo rupees. A enters into an arrangement with B, and gives B a mortgage 
of his (A's) estate for 5,000 rupees in place of the debt of 10,000 rupees. This is a new’ contract and 
extinguishes the old. 

(r) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. B orders A to credit C 
with 1,000 rupees in his books, but C does not assent to the arrangement. Z? still owes C 1,000 rupees, 
and no new contract has been entered to. 


63. Every promisee may dispense with or remit. 

Promisee may dispense with w holly or in part, the performance of the promise made to 
or remit performance of pro- , . . , - . . * 

m j se him, or may extend the time for such performance , 1 or may 

accept instead of it any satisfaction which he thinks fit. 

Illustrations. 


(a) A promises to paint a picture for B . B afterwards forbids him to do so. A is no longer 
bound to perform the promise. 

(Z) A owes B 5,000 rupees. A pays to B , and B accepts, in satisfaction of the whole debt, 
2,000 rupees paid at the time and place at which the 5,000 rupees were payable. The whole debt is 
discharged. 

{c) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts them in satisfaction of 
his claim on A. This payment is a discharge of the whole claim. 2 

(I) A owes B, under a contract, a sum of money, the amount of which has not been ascertain 
ed. A without ascertaining the amount gives to B , and B , in satisfaction thereof, accepts, the sum 
of 2,000 rupees. This is a discharge of the whole debt, whatever may be its amount. 

(e) A owes B 2.000 rupees, and is also indebted to other creditors. A makes an arrangement 
with his creditors including B, to pay them a [composition] 3 of eight annas in the rupee upon their 
respective demands. Payment to B of 1,000 rupees is a discharge of B's demand. 

64. When a person at whose option a contract is voidable rescinds it, the other 
party thereto need not perform any promise therein con- 
rescission ta i nec j j n w hich he is promisor. The party rescinding a 
0 v 1 ' voidable contract shall, if he have received any benefit 


1922 Lah. 56. Where the contemplated substitut- 
ed security itself fails the parties could not be 
taken to have intended that the liability under the 
original contract would also cease. 10 L. W. 466 
= 54 I. C. 318 ; 13 I. C. 858 = 14 Bom. L. R. 26 ; 
26 I. C. 393 = 16 M. L. T. 489. A renewal of a 
debt does not ipso facto extinguish the security 
which a person has unless such renewal is accom- 
panied by a fresh contract giving fresh security. 
26 I. C. 393 = 16 M. L. T. 489. A pronote 
accepted in full satisfaction of a claim debars 
the plaintiff from bringing a suit on the original 
claim. 9 I. C. 896. 

8ec. 68. — *But see S. 135, infra. 

Acceptance of performance — Cheque for 
smaller amount accepted and cashed — Effect of. 
20 A. L. J. 717 =44 A. 718. S. 63 not applicable 
where parties stand in the position of decree- 
holder and judgment-debtor and not in that of 
promisor and promisee. 24 I. C. 391. No consi- 
deration is needed for relinquishment of debt but 
free assent must be established. If the debt is 
enforceable, it can also be released under S. 63. 
It is doubtful, however, whether a dower debt 
could be discharged by verbal relinquishment. 
47 Cal. 537=24 C. W. N. 335. English law 
requires consideration to support a release or 
relinquishment of debt. See 19 Mad. 398 ; 20 
Bora. 636; 15 Cal. 319 ; 9 M. L. T. 270. See 
also 34 Mad. 156. S. 63 does not entitle a pro- 
misee for his own purposes and without the con. 
sent of the promisor to extend time to his own 
advantage. There must be an agreement or 
mutual understanding to waive. 68 I. C. 912 = 

1923 L. 1 17. A promisee is not bound to accept 
part performance of a contract. 59 I. C. 971 =3 


Lah. L. J 14 1. A promise to remit rent coupled 
with conditions is not an absolute promise of 
remission and the landlord is not estopped from 
enforcing his rights in full. 26 I. C. 958. This 
section would include w’hat would be a condi- 
tional release in English law. 34 Mad. 156. 
Under S. 63 no consideration is necessary to 
forego a portion of the rent payable. 25 I. C. 
741 = 16 M. L. T. 184. A suit cannot be brought 
for the recovery of the amount remitted when a 
remission had been made and communicated by 
the creditor to the debtor. 9 I. C. 763 = 9 M. L. 
T. 270 (19 M. 391, Foil.). There is nothing in 
law to prevent a discharge by acceptance of 
something in lieu of the performance of the con- 
tract. 64 I. C. 461. An agreement to discharge 
a previous debt in consideration of the prompt 
receipt of a shorter sum is a valid agreement. 20 
I. C. 544. Where a party to contract of marri- 
age having accepted cash and jewels repudiates 
the marriage, he is bound to return what he has 
taken. 65 I.C. 812 (15 C. 319, Ref.), Creditor 
extending time for payment, though not support- 
ed by consideration, is valid and binding, 
English law may be different on this subject. 49 
All. 599 = 25 A. L. J. 385 = A. I. R. iq 27 All. 451 
(19 Mad. 398 ; 45 Mad. 180, Ref.) See also 39 
M. 129=30 M. L. J. si (F. B.). 

Sec. 68, ill. (0) — *See S. 41 supra . 

Sec. S3, ill. (e). — 3 “ Composition tf was substi 
tuted for “ compensation ” by Act XII of 1891, 
S. 2. 

Sec. 64. — Scope of Section.— *sv<? h Bom. 
L R* 693. Section does not apply to contracts 
originally known to be void or illegal. 9 Bom. 358; 
15 C. W. N. 408. See also 49 Bom. 576=88 I. C. 
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thereunder from another party to such contract, restore such benefit, so far as mav be 
to the person from whom it was received. ^ 

65 . When an agreement is discovered to be void, or when a contract becomes 
Obligation of person who v0 >d, any person who has received any advantage under 
has received advantage under such agreement or contract is bound to restore it nr tn 
vo.d agreement or contract maUe cornpensation for it , t0 the perso n f rom whom he 

received it. 


that becomes void. 


<^43. When a sale of minor’s property by his 
de facto guardian is set aside, the minor must 
return to the vendee the amount of benefit 
received by him thereunder. ioLah. 1.. J. 183 = 
A. I. R. 1928 Lah. 250 (A. I. R. 1925 Bom. 9 ; 
52 P R. 1904 Kef.) A party guilty of a breach of 
contract cannot claim damages arising out of 
his own default. Nor can he claim a refund of 
earnest money advanced as a guarantee for the 
fulfilment of the contract. 41 All. 324 — 50 I. C. 
948. (38 M. 80 1 ; 33 A. 166 ; 19 A. 489 rel.)! 

See also 23 Bom. 56 ; 24 L. W. 386=99 1 C. 
687 — A. I. R. 1927 Mad. 204—52 M. L. J.33 
(case-law review ed). 100 I. C. 860 = A. I. R. 1927 
Nag. 168. Suit for compensation recoverable 
under S. 64, is barred if brought after ten years. 

19 I. C. 624. Alienation by minor — Alienation 
set aside— Minor’s liability to restore benefit 
leceived. 60 I. C. 519. See also 29 I. C. 972 ; 
30 Cal. 539 , 32 All. 25. Wheie a sale by a 
guardian on behalf of a minor is held to be void 
ab inttio> the vendee cannot claim for the im- 
provement effected by him, on the pioperty. 
Ss. 64 and 65 do not apply to this case. 98 P. 

L. R. 1913 = 18 I. C. 485. If a guardian sells 
his ward’s property for purposes not binding and 
the price is utilized for the purchase of other 
lands for the ward not contemplated at the time 
of the sale, the lands so purchased do not con- 
stitute the benefit within S. 64 and need not be 
conveyed to the vendee from the guaidianwhen 
the ward avoids the sale by the guardian. 42 
Mad. 36 = 35 M. L. J. 652. As to borrowing by 
the Karnavan of a Malabar taiwad in excess of 
his powers, for the purposes of the tavazht , see 
23 L. W. 186=93 I. C. 20 = 1926 Mad. 398. 
Financing of litigation — Money advanced in 
part-repudiation — Right to recover. 47 I. C. 563. 
Under S. 64 a person who puts an end to a con- 
tract under S. 39 is the party rescinding a void- 
able contract. 38 I. C. 915 = 12 N. L. R. 177. 
Mistake — Restoration of benefit. 66 I. C. 461 = 
1922 Oudh 152. In the case of a breach of a 
revocable contract or trust the choice of the 
lemedy lies with the party whose lights are 
infringed, and not with the promisor or trustee. 

20 I. C. 783. 

1 See S. 75, infra . 

Sec. 65 . SCOPE OF Section.— T he agreement 
to sell the right of reversioner is manifestly void 
from its inception, because its subject-matter is 
incapable of being bound by sale. The vendee 
in this case was given the purchase money and 
interest at 6 per cent.-from the date of suit. 44 

M. L.J. 489 = 45 A. 179-50 I- A. 69 (P. C.) 
S, 65 is not applicable when the object of the 
agreement was illegal to the knowledge of both 
parties. 8 I. C. 161 =15 C. W. N. 408 ; 41 I. C. 
877 *,13 N. L. R. 1 1 4. See also 89 I. C. 684 = 
1926 Lah. 159 ; 26 A. L. J. 492 ; 89 I. C, 143 ; 
1925 Oudh 212 ; 1925 Oudh 737 ; 49 Bom. 576 ; 
48 M. L. J. 598 ; 48 M. L. J. 413. Right of 

98 


subscriber in chit transaction, to get back the 
amount subscribed and paid to the stake holder 
See 49 M. L. J. 791=92 I. C. 968 = 1926 Mad! 

j 68. 

Voidable contract. — a mortgagor who 
sues for the cancellation of a mortgage must 
refund to the mortgagee the amount paid by the 
mortgagee under the contract of mortgage. 27 
I. C. 130. A rescinded contract becomes a void 
contract and the person who has received any 
advantage under it is bound to restore it to the 
other party. 27 I. C. 130. 

“ Becomes VOID S. 65 does not apply where 
it cannot be said that the agreement was dis- 
covered to be void or became void after it had 
been entered into. 18 I. 0.9:44 A. 229=20 A. 
L. J. 41 ; 41 Bom. 546 = 40 I. C. 1002 ; 42 Bom . 
499 = 38 I. C. 771 ; 40 Bom. 529=33 I. C. 518 • 

See also 8 9 I. C. 684 ; A. I. R. 1927 Oudh iyy[ 
S. 65 applies even though the contract was not 
void ab initio but becomes void subsequently and 
a suit to recover money paid under such a con- 
tract is maintainable. 67 I. C. 367=56 P. L R 
1922 ; 42 Cal. 286 = 21 C. L. J. 642. S. 65 does 
not apply to contracts known to be void ab initio 
by reason of the illegality of the consideration 27 
P. L. R. 19,5 = 27 I. C. 1008 ; S , I. C. 412 = 42 
P. R. 1919 ; 21 I. C. 517 ; 37 I. C. 285. A person 
exchanging a house worth more than 100 rupees 
by an unregistered deed, can recover possession 
of the same but must refund the consideration 
he received in exchange. 203 P. L. R. 1913 = 
*9 L C. 236. expression ‘ becoming void’ in the 
section pre-supposes enforceability and that 
which is not enforceable cannot become void 
57 I- C 680 ; 9 I. C. 743 ; 3 ** M. L. J. 256 = 55' 
I. C. 697-43 Mad. 703. S. 65 does not apply to 
a mortgage, which becomes unenforceable for 
want of legal necessity and benefit to the family 

t Pat ' J* ^ 22 = 5 S I. C. 303 ; 77 I. C. 378 
Impossibility by — Action of executive — Effect of. 
51 I. C. 412=42 p. R, 1919. o n this section 
see also 1 Luck. 144. 

DISCOVERED TO BE VOID.~“ Discovered to 
be void ’’—Meaning of. 44 Bom 631 =58 I. C. 
465 =44 M. L. J. 489=501. A. 692=1922 p C 
403 (P. C.) , 34 M. L. J. 561 =44 I. C. 319 ; 41 
Mad 197=34 M. L. J. 282=41 I.C. 783: 261 
C. 489 = (1915) M. W. N. 8:4 O. W. N. 2*6 = 
101 I. C. 265= A. I. R 1927 Oudh 177. But under 
the general law a plaintiff whose hands have not 
been tainted with corruption and who has not 
been a party to a fraud, is entitled to get back 
the money which he left with another. 1 lid 
Where a mortgage is found to be void and un 
enforceable for want of proper attestation the 
mortgagee is entitled to a money-decree for the 
amount advanced by him. 43 I. C. 266 = 200 C 
306. 

ILLEGAL CONTRACT. — The obligation to do 
justice rests upon all persons natural and artificial 
and where a corporation receives money or pro- 
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Jllustraiions. 

(a) A pays B 1,000 rupees in consideration of promising to marry C\ A's daughter. C is 
•dead at the time of the promise. The agreement is void, but B must repay A the 1,000 rupees. 

(£) A, contracts with B to deliver to him 250 maunds of rice before the first of May. A deli- 
vers 130 maunds only before that day, and none after. B retains the 130 maunds after the first of 
May. He is bound to pay A for them. 

(O Ay singer, contracts with By the manager of a theatre, a sing at his theatre for two nights 
in every week during the next two months, and B engages to pay her a hundred rupees for each 
night’s performance. On the sixth night, A wilfully absents herself from the theatre, and B , in con- 
sequence, rescinds the contract. B must pay A for the five nights on which she had sung. 

(d) A contracts to sing for B at a concert for 1,000 rupees, which are paid in advance. A is 
too ill to sing. A is not bound to make compensation to B for the loss of the profits which B would 
have made if A had been able to sing, but must refund to B the 1,000 rupees paid in advance. 

66 . The rescission of a voidable contract may be 
communicated or revoked in the same manner, and subject 
to the same rules, as apply to the communication or revo- 
cation of a proposal . 1 

67 . If any promisee neglects or refuses to afford the 
promisor reasonable facilities for the performance of his 
promise, the promisor is excused by such neglect or refusal 
as to any non-performance caused thereby. 

Illustration. 

A contracts with B to repair B's house. 

B neglects or refuses to point out to A the places in which his house requires repair. 

A is excused for the non-performance of the contract if it is caused by such neglect or refusal. 

CHAPTER V. 

Of certain Relations resembling those created bv Contract. 

68. If a person, incapable of entering into a contract, or any one whom he is 
legally bound to support, is supplied by another person 
Claim for necessaries supph- w j^ necessaries suited to his condition in life, the person 

Tracing, ^rVnhir account 0 " who has furnished such supplies is entitled to be reimburs- 

ed from the property of such incapable person. 


Mode of communicating or 
revoking lescission of voidable 
contract. 


Effect of neglect of promisee 
to afford promisor reasonable 
facilities for performance. 


perty under an agreement which turns out to be 
tiltra vires or illegal, it cannot retain it but must 
•either return it or make compensation for it. 43 
*C. 790 =-35 I. C. 305 = 20 C. W. N. 370 ; 43 Cal. 
1 15 ; 19 C. W. N. 919 ; 38 Bom. 249=23 I. C. 
602 ; 42 All. 7 = 52 I. C. 33 1. S. 65 has no 
application where the contract embodies a pur- 
pose known to be illegal to which both sides are 
parties. 54 I. C. 794 ; 14 M. L. T. 489 = 21 I. C. 
879 • 46 I. C. 326. 

MINOR’S CONTRACT. — Vendee, who was minor 
at the date of purchase, can recover considera- 
tion money, if he is subsequently dispossessed of 
the property purchased. 35 All. 370= 19 I.C. 610. 
{30 C. 539 (P. C.); 39 C. 232 (P C.) dist.] S. 65 
has no application to a case where there never 
was or could have been any contract between 
•competent parties as for instance where one of 
the parties to a contract is a minor. 45 Bom. 225 
i=59 I. C. 245 * 35 All. 370 = 19 I.C. 610140 
All. 558 = 48 I. C. 478 ; 10 L. W. 225=531. C. 
14 ; 23 N. L. R. 8=98 I. C. 650 = A. I. R. 1927 
Nag. 1 16 ; 100 I. C. 860 = A. I. R. 1927 Nag. 
168; 103 I. C. 209 = A. I. R. 1927 Nag. 290. 
But see next case. A minor who seeks to 
recover the property sold by him after cancella- 
tion of the sale, must restore the benefit he had 
received. 24 O. C. 348=64 I. C. 771 ; 53 I* C. 65 
= 15 N. L. R. 149 (11 O. C. 1 foil.; 40 A h- 
558 ; 8 0. L. J. 287 ref.) See also 4 Bur. L. J. 
I97 = A.I.R. 1026 Rang. 7 ; 18 All. 373 ; 44 Bom. 
175 i 45 Bom. 225- o , 

Contract with lunatic.— S. 65 cannot 


bind a party for a contract with a person of un- 
sound mind. Such contract being void, no 
refund of money paid to unsound person can 
be claimed. 41 P. R. 1912 = 15 I. C. 404. ; 32 I. 
C. 804. 

Sec. 66. — 3 See Ss. 3 and 5. supra. Where one 
party shows by acts and conduct amounting to a 
clear renunciation or absolute refusal to perform 
the contract, the other party will be justified in 
regarding himself as discharged from all continu- 
ed liability under the contract. 43 Cal. 790 = 20 
C. W. N. 370. See also notes under Ss. 3 and 
5 supra. 

Sec. 67. — Where the defts. had practically repu- 
diated the terms of the contract, it is not neces 
sary that any actual tender of money should have 
been made to them and it is sufficient for the 
plaintiffs to show their readiness to pay the 
money. 1923 Lah. 56. 

“ BREACH of CONTRACT What amounts 
to. 10 I. C. 105 =9 M. L. T. 454. 

Sec. 68. — Supply of excessively costly 
articles, though of real use, and objects of 
mere luxury are not necessaries. 36 Cal. 768. 
As to proof of necessaries, see 10 1 I. C. 702 
= A. I. R. 1927 Lah. 414. During the life 
time of his father, money borrowed by a person 
incapable of entering into a contract, to pay for 
the Sradk of his mother, is not a necessity. 32 
I. C. 937. Discharge of decree-debt by stranger 
as owner of property of the deceased, while 
deceased’s minor sons were living would not avail 
the stranger. 1925 AH. 213, A money-lender, 
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Illustrations. 

C a ) A supplies/?, a lunatic, with necessaries suitable to his condition in life. A is entitled to 
be reimbursed from B's property. 

( b ) A supplies the wife and children of /?, a lunatic, with necessaries suitable to their condition 
in life. A is entitled to be reimbursed from B's property. 


Reimbursement of person 
pajing money due by another 
in payment of which he is in- 
terested. 


69. A person who is interested in the payment of 
money which another is bound by law to pay, and who 
therefore pays it, is entitled to be reimbursed by the other. 


advancing money to a minor alleging that it was 
for necessaries must draw the bond so as to bind 
the minor’s estate. 37 Mad. 38 = 21 M.L.J. 1077. 
Litigation expenses — Payment of father’s debts, 
if necessaries. 18 N. L. R. 119=64 T. C. 831 = 
1922 Nag. 247. Costs of defending minor in Civil 
and Criminal cases are necessaries. 21 Cal. 872 ; 
7 Cal. 140; 17 Mad. 257. Neither the property nor 
the person of a ward under Court of Wards is 
(liable for nece>saries. 61 I C. 563 = 17 N. L. R. 
20. When a guardian borrows money for the 
necessaries of a minor in such circumstances as 
to give him a right to be reimbursed from the 
latter’s estate, his creditor may be subrogated to 
the guardian’s rights. 56 I. C. 740. Under Hindu 
Law a minor is under an obligation to provide for 
the marriage expenses of his sister and such a 
.provision is a necessary within the meaning of 
S. 68, but the money cannot be recovered unless 
the money is spent and constitutes a ‘debt’. 61 
I. C. 278 = 8 O. L J. 94. Liability of minor for 
sums borrowed by mother for procuring neces- 
saries for minor. 101 I.C. 255=A.I.R. 1927 Nag. 
196; See also 7 Pat. L.T. 32 = 1926 Pat. 399. 
See also 32 All. 325. Minor is liable for the 
money borrowed by him for his marriage ex- 
penses. 42 I.C 963 = 2 Pat. L.J. 627. A sale 
by the administrator of the estate of the de- 
ceased of property of his minor heirs is void and 
cannot be supported under S. 68, nor can the 
sale be ratified by minor subsequently. 9 L.B.R. 
186 = 50 I.C. 324 = 12 Pur. L.T. 27. 

Sec. 09. SCOPE of Section.— Contribution 
means payment by each of the parties inte- 
rested, of his share in any common liability. 24 
I.C. 259 = 18 C.W.N. 1308. “ Interested ” does 

-not mean only persons with real interest. 1925 
Patna 201; 1925 Patna 737 = 1925 P.H C.C. 236; 
26 A. L.J. 435. See also A.I.R. 1927 Mad. 1060. 
A person asserting claim may pay to avert sale 
in execution and may get reimbursed by the true 
•owner though he could not make good his 
'Claim. 29 C.W.N. 1052 = 43 C.L.J. ^3 = 1925 
Cal. 1097. As to right of benamiiar setting 
aside Court sale in assertion of adverse tiile — 
See 2 1 L.W. 336=85 I-C. 855 = 1925 Mad. 95 = 
47 M.L.J. 622. A suit for contribution is a suit 
brought by one of several co-sharers who has 
discharged the liability, to compel others to 
make good their shares. Mutuality is the test 
•of contribution. 24 I.C. 259 = 18 C.W.N. 1308. 
(17 I.C. 45; 13 I.C. 144, re!.) S. 69 only ap- 
plies to cases in which the person who makes 
the payment of money is himself not liable to 
pay. 17 I.C. 45 = 16 C.L.J. 148; 9 I.C. 489 = 15 
C.W.N. 404; 15 C.W.N. 332=91.0.219; 31 
C. W. N. 630 = 103 I. C. 1 20 = A. I. R. 1927 Cal. 
518. (Firm paying super-tax invalidly assessed 
-on a member cannot recover it from him. Prin- 
ciple of the section laid down. 29 C.W.N. 1052 
= 1925 Cal. 1097. Vendee aware of defect in title 


— Discharge of incumbrance— Right to amounts 
paid when title fails— Relief — Principles 
laid down fully. 74 I. C. 416 = 1923 Mad. 
392. See also 41 C.L.J. 57 * =52 Cal. 914 (Pay- 
ment by receiver). Vendee dischaiging debts of 
true owner out of sale consideration — Sale void— 
Subrogation. 37 M. L. J. 113=51 I. C. 57. Ss. 
69 and 70 of the Contract Act do not apply to 
claims for contribution under S. 8 2 of the T. P. 
Act. 32 M.L J. 347=39 I-C. 405. Where crops on 
a portion of the land in the possession of a tenant 
are attached by Government for rent due by him 
for another plot and both the plots are in one 
patta, the tenant is entitled to pay off the dues 
and claim to be re-imbursed from the landlord 
notwithstanding the illegality of the attachment. 
33 I. C. 234 = (1915) M. W. N. 643 ; 39 Mad. 
965 =30 M. I.. J. 369. A person who owns one 
of two lands on both of which the Government 
revenue was jointly assessed and pays the whole 
revenue is entitled to claim contribution for the 
proportionate sum due from the other land. Nei- 
ther S. 69 nor S. 70 is applicable. 28 I.C. 456 ; 
33 I. C. 234 = (1915) M.W.N. 643. The section 
contemplates only a personal liability and does 
not refei to any lien or charge on any property. 
26 M. L. J. 74 = 22 I. C. 253 ; 18 I. C. 247 = 25 

M. L. J. 312. A Hindu reversioner who pays off 
a mortgage decree against the estate in the hands 
of a widow is entitled under S. 60 to be reim- 
bursed by the widow in respect of the money 
which the latter was bound by law to pay. 35 
Mad. 426 = 22 M.L.J. 364. See also (1928) M.W, 

N. 398. Where trustee of a temple borrowed 
money for the temple, he must be indemnified 
from the trust estate. 12 I.C. 335. S. 69 con- 
templates cases where one person is bound to 
pay money to a third person and another person 
is interested in such payment ; it has no appli- 
cation where the person is bound to pay directly 
to the person who has incurred the expenses. 
The interest referred to in S. 69 is a pecuniary 
one 35 Mad, 728 = 21 M.L.J. 600. (25 M. 548 
Ref.) See also 1923 Nag. 53. The doctrine of 
contribution applies only when the position under 
a joint contract by two 01 more persons remains 
unaltered. 22 I.C. 263 = 16 O.C. 285. Payment 
by a person without title and without possession 

* but expecting to get title in a pending litigation 
does not entitle him to take advantage of Ss. 69 
and 70. 2 Pat. L.J. 676 = 42 I. C, 839. A 

volunteer who pays off a previous attaching cre- 
ditor of the person liable to pay, does not stand 
in the shoes of the debtor but has only a cause 
of action against him personally. 35 I.C. 448 = 
io Bur. L. T. 67. 

“ BOUND BY LAW TO PAY ’’.— Meaning of 
“bound by law to pay”. ^49 M.L.J. 88 = 
1925 Mad. 1041; 43 I.C. 482 = 42 Bom. 93125 
A. L.J. 791 = 103 I.C. 289 = A.I.R. 1927 All. 713. 
The expression ‘ bound by law to pay ’ means a 
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Illustration . 

B holds land in Bengal, on a lease granted by A, the zemindar. The revenue payable by A to- 
the Government being in arrear, his land is advertised for sale by the Government. Under the revenue 
law, the consequence of such sale will be the annulment of B's lease. .5, To prevent the sale and the 
consequent annulment of his own lease, pays to the Government the sum due from A. A is bound* 
to make good to B the amount so paid, 

legal liability and not a contractual liability. 39 in payment’ do not exclude a person who is 

I. C. 405 =32 M.L J. 347 ; S3 I.C. 796 = (1916) interested as well as bound by law to pay. The 

M.W.N. 878. Purchaser of the right of one of words ‘bound by law to pay’ include persons 

the co-sharers is bound in law to pay the legally bound to pay whether under contract or 

amount of the decree for arrears of rent for the otherwise. 62 I.C. 881 =4 N.L.J. 76 ; 22 I.C. & 

period prior to his sale, against the co-sharers, =26 M.L.J. 66 ; 481^.69 = 34 I.C. 367. See 

although he was not a party to the decree, 30 also 19 A.L.J. 73=61 I.C. 892. But see 39 

C.W.N. 366 = 94 I.C. 159 = A. I. R. 1926 Cal. Mad. 795 = 29 M.L.J. 639. Pre*emptor paying 

6c7 ** claim for sums spent by Hindu widow off mortgage when vendee had undertaken with 

in possession against reversioner. 6^(1928) vendor to pay— if can recover from vendee. 46 

M.W.N. 398. A landlord cannot under S. 69 I.C. 83 = 16 A.L.J 531; 19 A.L.J. 16=43 AIL 

or 70 recover from his tenant the cost of sweepers 268. Where a person redeemed a mortgage 

and bhtshtts employed under an order of the under the bona fide belief that he was entitled’ 

Municipal Board to keep the premises clean. 26 to the property under mortgage; he will be al- 

j q 77= -j2 A. L. J. 931 ; 10 I. C. 458 = 8 A. L. lowed a refund of his redemption money in a suit 

J. 622*; 45 Bom. 638 = 60 I. C. 892 ; 41 I. C. 242 for possession by the legal owner. 18 I.C. 81 1 

= 21 C. W. N. 628. Where one of the judgment- =11 A.L J. 179. Mortgagee paying rent decree 
debtors* satisfies the decree by payment under amount to set aside rent sale can recover from 

compulsion of legal process, he is entitled under the purchaser from the mortgagor under a private 

Ss 69, 70 to call upon the other judgment-debtors sale. 43 C.L.J. 142 = 94 I C. 811 = 1926 Cal. 765^ 

for contribution. 20 C.L.J. 200 = 19 C.W.N. 458; Payment of consolidated rate by owner of pre- 

-2 I. C. 200s*23 C. L. J. 125. A party liable to mises— Occupier — Contribution. 44 I. C. 669 

be affected by a sale under a rent decree obtain- Contribution in case of joint decree debt paid by 

ed by a co-sharer landlord can satisfy the decree one. 22 C W. N. 347 = 45 Cal 691. One of 

and sue for reimbursement. 24 I. C. 259 = 18 C. seveial judgment-debtors paying off decree. 49 

W N. 130 ; 22 I. C. 720. (21 I. C. 207 rel.) I. C. 627 ; 3 P. L. T. 122 =64 I. C. 226. ‘In- 

One of several judgment-debtors, who purchases terested ’—Interest must be lawful. 34 I. C. 34 1 

the decree cannot execute it against the other =21 C.W.N. 394; 22 C. W. N. 347 =45 Cal. 

judgment-debtors, but can sue them for contribu- 691. Reversioner interested in payment of 

tion under S. 69. 20 I.C. 569 = 18 C. W. N. 1 13. revenue by the widow. 19 M. L. J 331. 

A co-sharer who pays the full decretal amount Decree for rent against Hindu Widow — 

due to the landlord on account of a decree ob- Deposit by Reversioner — Sale cancelled— Rever- 

tained against all the co-sharers is entitled to sioner whether entitled to re imbursement, 

contribution from the other co-sharers. 13I.C. 19 C. L. J. 72 = 18 C. W. N. 778. Decree for 

. 16C. W. N. 975 = 17 C. L. J. i79;3oC. rent against co-sharer — Satisfied by one alone 

^ ^ ^ 66 ‘ ==9 4i.c. 159=1926 Cal. 657 ; 95 I. —Suit for contribution. 15 I.C. 55 = 18 C W.N. 

C C4C = A. I. R. *926 Cal. 1031. A man can 327 ; 21 I. C. 102 = 19 C. L. J. 525 ; 11 I. C. 155; 

recover the money paid to avoid attachment of 9 I. C. 615. The person interested in the pay- 

his property in execution of a decree against ment of money under S. 69 must be a person not 

another, from the judgment-debtor. 9 I.C. 966. copmella.ble to pay the whole or any portion of 

The section applies to the case of a surety who it. 39 Mad. 795 = 29 M. L, J. 639. See also A. 

pays a decree debt, which other persons besides I. R. 1927 Mad. 1060 (Vendor of property paying 

the judgment- debtor for whom he stood surety, charges on land between the date of vendee enter- 

where bound by law to pay. 40 M.L.J. 529 =62 ing into possession and execution of sale deed at a 

I C 706. If a purchaser of the equity of re- later date can recover the money so paid). See 

demotion pays off at the time of redemption the also on this point A.I. R. 1927 Mad. 59 ; 25 A. 

amount of a bond not charged on the property, L. J. 791 = A. I. R. 1927 All. 713 ; 104 I. C. 358 

he cannot recover it from the mortgagor under =1 Luck. C. 275 (Lessor failing to pay land re* 

S 60, 28 I. C. 697. But where a mortgagee venue — Lessee paying the same to avoid forfei- 

with possession failed to pay the Government ture is entitled to be indemnified.) When a per* 

revenue and the mortgagor paid the same, he son bona fide, believing himself to have a claim 
can recover it with interest. 24L.W.6o7=5i to a property, pays off the charges on the property, 

M L I 633 A co-sharer who is not bound by he is entitled to recover the amount, 78 I. C. 177 

law to pay a rent-decree in favour of the superior = 1923 Nag. 301 (7 C. 573; 26 C. 826 foil), 

landlord is not also liable to contribution where Person obtaining probate and paying off claim. 

the decree is paid off by the other co-sharer. against deceased — Probate revoked — Suit to re- 

6 i.c. 949. See also 6 4 I.C. 918 = 20 A.L.J. 42. cover amount paid. 59 I.C. 128, The interest 

5 INTERESTED in Payment. — I nterested in of the person lending the money under this sec- 

oavment Puisne mortgagee paying prior mort- tion must be one as would be recognised by law'. 

g a ge Right to reimbursement, 63 IX. 604 = 19 61 I.C. 278 = 8 O.L.J. 94; 55 I.C. 60. An inte- 

ALJ 840; 54 Cal. 424=45 C.L.J. 191 = 101 rest resting merely on grounds of sentiment or 

I C * I30 = A. I. R. 1927 Cal. 393. Attaching on moral or on social obligations is not ‘an 

rreditor interested in paying money to release interest’ which would give in law a right to re- 

oroperty from another attachment. 97 I*C. 319 payment. 61 I.C. 278 ^=8 O.L.J. 94. 

= AIR. 1926 All. 745* The words ‘interested \ 
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70 . Where a person lawfully does anything for another person, or delivers any- 
. . thing to him, not intending to do so gratuitously, and such 

ing°benefit 0n of non'gratuUous other P erson en j° ys the benefit hereof, the latter is bound 
act. to make compensation to the former in respect of, or to 

restore, the thing so done or delivered 1 . 


Sec. 70. — 1 As to suits by minors under S. 70 
in Presidency Small Cause Courts, see the 
Presidency Small Cause Courts Act (XV of 
1882), S. 32. 

Scope of Section.— This section goes 
beyond the corresponding English Law, 33 Cal. 
377. The section though wide, will enable the 
Court to do substantial justice. 42 Bom. 556 = 
iq Bom.L.R. 650. (38 C. 1 Rel. on). See also 

1925 Pat. 201; 90 I C. 337 = 1925 Mad. 571; 1925 
Nag. 19; 21 L.W. 336=47 M.L.J. 622. Person 
paying money due to some property from sale, 
believing the property to be his can recover the 
same from the rightful owner. 99 I.C. 845 = 
A.l.R. 1927 Mad. 459. See also 29 C.W.N, 
1052 =43 C.L.J. 83 = 1925 Cal. 1097. Payment 
of land revenue is a necessity and can be re- 
covered. 84 I.C. 580 = 1925 Nag. 33. Compensa- 
tion for use and occupation which is described 
somestimes as fair rent or occupation rent which 
in English Law is looked upon as based on im- 
plied contract cannot be so viewed in India inas- 
much as the Contract Act does not speak of it in 
Ch. V. 30 M L.J. 492 = 34 I.C. 6. It is not neces- 
sary under the section that the defendant mast 
have an option before the benefit is conferred of 
accepting or declining it. 38 Mad. 235 =25 M.L.J. 
433- (33 M. 15 diss. 16 C.L.J 156 app. ) But see 
28 I.C. 697; 25 I.C. 783 = 16 M. L. T. 375. 
S. 70 applies to all cases of benefit bona fide con- 
ferred by one person upon another and which 
benefit is enjoyed by the other person. 38 M. 235 
= 25 M.L.J. 433. In construing the section, Courts 
in India should be guided more by justice, equity 
and good conscience than by English precedents. 
Even though plaintiff might have an interest in 
paying the money, yet it might none the less be 
for defendant, \lbid.) S. 70 applies only in the 
absence of express contracts. 32 I.C. 511. On 
this sec. see also 1927 M. W. N. 872. 

Enjoying Benefit.— Plaintiff is not entitled 
to compensation under S. 70 where payment was 
not made by him for defendant’s benefit or with 
his knowledge or consent. 40 Bom. 646=35 I. 
C. 794 ; 75 b C. 624 = 1923 A. 404 (2) ; 62 I. C. 
615 -^25 C. W. N. 813 ; 53 I. C. 90*30 C. L. J. 
34. Purchaser of the share of one co-sharer is a 
person benefited by payment of the amount of 
the decree for arrears of rent the obtained against 
all the co-sharers, though the rent sued for relate 
to a period prior to the purchase. 30 C. W. N. 
366=94 I. C. 159= A. I. R. 1926 Cal. 657. The 
liabilities of joint tenants for rent is joint and 
several under S. 43 and if one of them pays the 
whole rent, he can sue the others for contribu- 
tion. 27 I. C. 334=20 C. L. J. 492 ; 21 C. W.N. 
394«34 I. C. 341 ; 61 P. R. 1914 = 25 I. C. 542. 
Where a, person is bound to do an act, or would 
-do an act, whether another consents to it, or not, 
the former cannot claim contribution even though 
the latter derives benefit inconsequence of the 
act. 43 M. L. J. 271 =1923 Mad. 64. (45 I. C. 
786 ; 21 Cal. 496 ; 33 Mad. 15 ; 16 M. L. T. 375 
foil.) Under S. 70 it is sufficient if the payment 


is lawful and not intended to be gratuitous, t.e ., 
it should be a bona fide payment. It is not neces- 
sary that the payer should be interested in paying 
the money as in S. 69. 51 I. C. 857=9 1" W. 

435. The authorities do not sanction recovery 
under S. 70 when the person primarily liable has 
no knowledge actual or imputed that expenditure 
is or probably may be necessary on his behalf. 
39 Mad. 965 = 30 M. L. J. 369. 

CO-OWNERS. — Irrigation— Contribution. Eng- 
lish and Indian Law. 28 M. L. J. 384 = 28 I. C. 
309. Suit for contribution for repairing irrigation 
channel belonging to plaintiff and defendant by 
plaintiff alone. See A. I. R. 1927 Mad. 122=92 
I. C. 838. Such suit is not maintainable if repair 
is done by plaintiff without defendants’ consent 
and under his conclusive supervision and to his 
substantial benefits. 27 L.W. 406 = A.l.R. 1928 
Mad. 320. S. 69 does not authorize a person 
who made a payment to protect his own interest 
from recovering from the person on whose behalf 
he ostensibly paid it, unless the latter was bound 
in law to pay the money. 3 Pat. L. T. 122 = 64 
I. C. 226 ; 59 I. C. 172 = 17 N. L. R. 8. Where 
several persons join together in instituting a suit 
to secure a common benefit, and one of them 
bear* the expenses of the litigation, he is entitled 
to be reimbursed by his co-plaintiff under S. 70, 
in the absence of an express agreement between 
them settling the proportions which each had to 
bear. 34 I. C. 54 = 2 Pat. L. W. 437. 

Extent OF benefit.— In order to take ad- 
vantage of S. 70 the plaintiffs must piove the 
extent of benefit derived by the other party. 30 I. 
C. 178 = 29 M. L. J. 597 ; 60 I. C. 414. Where 
the contract is to do work for a lump sum nothing 
could be recovered as quantum rnerutt for part 
only of work done. 19 I. C. 48=6 Bur. L. T. 53; 
16 I. C. 692 = (1912) M. W. N. 956. 

Gratuitous payment for service.— 
Where a pleader works for a client without any 
contract as to remuneration he will be entitled 
to a reasonable payment for his services. 20 I.C. 
47 (i) = 20 C. L. J. 424. Hindu joint family— 
Execution of decree against individual member — 
Payment by him — Suit for refund. 54 I- C. 807 = 
11 L. W. 1 15. S. 70 is not applicable to a case 
where a person does some act for his own benefit 
unavoidably. 45 I.C. 786 ; 54 I.C. 807 = 11 L. 
W. 1 15. When it is proved that the plaintiff has 
really done some work under a contract, which 
he alleged but failed to prove the alleged con- 
tract, reasonable compensation snould be given 
to the plaintiff for the work done. 30 I. C. 223 
= 2 0. I,. J. 332. Where there has been no ex- 
press agreement about the fees to be paid to a 
medical man he is entitled to a reasonable 
amount to be fixed by the Court. 25 I.C. 777 - . 

“ LAWFULLY ”. — Lawfully — Money left with 
vendees for payment to mortgagees— -Property 
mortgaged different from property sold— Vendees 
not entitled to recover amount paid in excess of 
that directed to be paid by the vendors. 40 All. 
555 =547 I. C. 903. See also 14 C. W. N. 699 ; 18 
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Illustrations. 

( a ) A , a tradesman, leaves goods at B's house by mistake. B treats the goods as his own. He 
is bound to pay A for them. 

(b) A saves B's property from fire. A is not entitled to compensation from B , if the circum- 
stances show that he intended to act gratuitously. 

.u.,. , 71. A person who finds goods belonging to another 

goods^° nSl 1 Uy ° f finder ° f an< * ta ^ es them int0 his custody, is subject to the same 

responsibility as a bailee. 1 

Liability of person to whom 72. A person to whom money has been, paid, or any- 

™e°ed y by Pa mistake th - n r 8 under thing delivered > b y mistake or under coercion* must 
coercion. ~ repay or return it. 

Illustrations. 

(a) A and B jointly owe 100 rupees to C . A alone pays the amount to C , and B , not knowing 
this fact, pays 100 rupees over again to C. C is bound to repay the amount to B. 


Bom. L. R. 700. Hindu reversioner paying 
money to prevent sale for road cess. — Right to 
recover from widow or life estate holder. 25 C. 
W. N. 1029 = 49 Cal. 470 = 1922 Cal. 353. See 
86 I. C. 737 = 1925 Mad. 1175. A payment 
under O. 21, R. 89, C. P. C. is a valid payment 
for the purposes of S. 70. 13 I. C. 144= 16 C. 

L. J. 15 6. A person paying rent in order to 
create title must be deemed to be making it 
\ oluntarily and not lawfully and so S. 70 would 
not apply. 15 C. W. N. 332 = 9 I.C. 219 = 13 C. 
L. J. 646 ; 9 I. C. 615. (21 C. 142, foil.), A 

person who pays assessments honestly and under 
the belief that he has title to the land could not 
recover them from the defendant, if it is clear 
that the defendant and not he is the real owner. 
12 M. L.T. 261 = 17 I.C. 253. Co-sharer making 
improvements — Right to recover, 10 I. C. 694- 
7 N. L. R. 1 1. 

Landlord and TENANT.— -Unauthorised use 
of water. 22 I. C. 34^(1914) M. W. N. 66. 

Legal PRACTITIONER.— Suit for fees on the 
basis of agreement barred by S. 28, Leg. Prac. Act 
— Claim for reasonable compensation not sustain- 
able. 8 Pat. L.T. 175. Quantum meruit — Claim 
for remuneration for services rendered — See 54 
Cal. 189. 

8 ec 71 — 1 See Ss. 151 ana 152 infra . As to 
definition of “ bailee, ” see S. 148, infra . 

2 Sec. 72 — For definition of “ coercion,” see 
S. 15, supra. 

COERCION. — In this section is used in its 
general sense. 5. R. 653. 

MISTAKE. — As the section lays down that a 
person to whom money is paid by mistake or 
coercion must repay or return it, it implies that 
the money was not really due to the person to 
whom it was paid. 43 All. 272=60 I. C. 881; 
45 M. L J. 497 = 4 Lah. 284-50 I. A. 162 = 1923 
P.C. 114 (P.C.); 42 B. 161 =42 I.C. 869. Money 
paid under a mjstake of fact on the part of both 
the parties is recoverable. 1922 Cal. 1 (2) = - 16 
I.C. 131 =16 C. L. J. 437 ; 90 I.C. 906 = 1925 
Mad. 762 (Power of Court to take notice of facts 
arising subsequent to suit.) The doctrine of 
equitable restitution has no application where 
the defendant labouring under the same mistake 
as the plaintiff has bona fide parted with the 
goods to others. 43 M. L. J. 142 = 70 I. C. 751 = 
1923 M. 17 ; 15 I.C. 361 =5 Bur. L.T. 75. Where 
the plaintiffs through negligence wrongly accept 
edf the position of drawees of a hundi, presented 
by a bank, held there was gross carelessness on 


their part in not detecting the mistake immedi- 
ately and also in not intimating the bank of it 
within a reasonable time after they discovered 
the mistake and they were not entitled to recover 
the money from the defendant bank. 50 Bom. 
49 = 91 I. C. 342 = 27 Bom. L. R. 1 229 = A. I. R. 
1926 Bom. 66. Money paid to wrong person by 
plaintiff’s broker contrary to plaintiff’s instruc- 
tions can be recovered under S. 72. 18 S.L.R. 65 

= 1925 Sind 93. Money paid under a decree 
which is afterwards found not to be due cannot 
be recovered as money had and received, in a 
fresh suit, unless the deciee is set aside or super- 
seded bv some ulterior proceeding. 46 I. C. 562. 
Insolvency— Money paid in excess under mistake 
of fact by officer of Court— Claim for refund by 
other creditors — Maintainability. See 29 Bom. L. 
R. 1167. On this sec. see also A. I. R. 192S 
Lah. 316. 

COERCION. — Where property of one person is 
wrongfully attached in execution of a decree 
against another and the real owner pays off the 
decree amount under protest the owner is entitled 
to demand repayment from the decree-holder. 
This is the law both in England and in India. 40 
Cal. 59S = 40 I. A. 56 = 25 M. L. J. 104 = 18 I. C. 
949 (P.C.) (8 I. A. 93 rel.) The word ‘Coercion r 
in S. 72 is used in its general ahd ordinary sense 
in which it is defined in S. 15. Ibid. See also 5 

R. 653. The word 4 Coercion ’ referred to in 

S. 72 is used in its general and ordinary sense, its 

meaning not being controlled by the definition of 
“Coercion” in S. 15, 6<; I. C. 517; 17 I. C. 
205 = 14 Bom. L. R. 854. (40 C. 598 P. C. rel.). 

Money paid under legal process — Recoverability 
—43 Cal. 269 = 20 C. W N. 188 ; 53 I. C. 553- 
Money paid by a person under arrest in a non- 
compoundable case with a view to stifle a pro- 
secution amounts to payment under coercion. 40 
Mad. 285=31 M. L.J. 264. A landlord collected 
water-cess from plaintiffs at a penal rate and 
paid it to the Government. Ileis not liable to 
be sued by the plaintiffs for the recovery of the 
water cess so paid by them. 29 M. L. J. 597 = 
30 I. C. 178. A payment of water cess made 
under fear of coercive process is not a voluntary 
payment. 37 Mad. 322 = 24 M.L. J. 365. Money 
paid under compulsion of a legal process cannot 
be recovered as money had and received unless it 
was realized by fraud or some unconscionable 
dealing or by a grave mistake which a Court of 
equity will relieve against. 46 I. C. 534 = 3 P. L. 

b 465. 
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(i) A railway company refuses to deliver up certain goods to the consignee, except upon the 
payment of an illegal charge for carriage. The consignee pays the sum charged in order to obtain 
the goods. He is entitled to recover so much of the charge as was illegally excessive. 

CHAPTER VI. 

Of the Consequences of Breach of Contract. 

73. When a contract has been broken, the party who suffers by such breach is 
. entitled to receive, from the party who has broken the 

damafie P caused" by °brea°ch of contract ’ compensation for any loss or damage caused to 
contract. him thereby, which naturally arose in the usual course of 

things from such breach, or which the parties knew, when 
they made the contract, to be likely to result from the breach of it. 

Such compensation is not to be given for any remote and indirect loss or 
damage sustained by reason of the breach. 


Sec. 73. SCOPE. — Section merely prescribes 
method of assessing damages. It does not take 
away right of seller to sue for price when pro- 
perty in the goods has passed to buyer. 34 Bom. 
192 ; 36 Cal 736. The buyer has no right with- 
out the consent of the seller to extend the time 
and claim damages at the rate pievailing on the 
deferred date. 9 7 I. C. 269 — 19 S. L. R. 41. 
Section applies only when contract has been 
bioken. see 4 Bom. L. R. 874. No difference 
between moveable and immoveable property. 
1927 Sind 49. Law does not regard collateral 
and consequential damages arising from delay in 
payment of money. See 35 Cal. 683. So, also, 
loss of profits on breach of conti act, is not to be 
considered in measuring damages. See 21 Mad. 
172. As to delivery by instalments. 21 M.L.J. 
1S2. See also 30 Cal. 477 ; 1 Cal. 264. Plaintiff 
can claim damages as on the date when the defen- 
dant failed to take delivery of goods 54 Cal. 
97 = -99 I.C 244 =44 C. L. J. 364 - 1927 Cal. 291 
Measure of damages where no time is fixed for 
delivery. See 14 All. L. J. 597. As to damages 
in case of breach of promise of mairiage. See 42 
Bom. 499. Manager of a joint Hindu family 
personally liable in damages for failure to per- 
form a contract for sale of immoveable property 
vs hen the sale is not binding on the minor co- 
parceners. 2S Punj. L. R. 620 — 100 I. C. 422 = 
9 Lah. L. J. 199-1927 Lah. 252. As to the 
duty of plaintiff suing for damages to take all 
leasonable steps to mitigate the loss consequent 
upon breach of contract. See 43 Cal. 493=43 
Ind. App. 6 (P.C.). In a suit for damages for 
breach of contract the duty on the part of the 
plaintiff to minimise damages arises only after 
breach has occurred. 83 I.C. 260 — A. I. R. 1924 
Cal. 427. See also 49 B. 25 = 86 I. C. 521. 

INTEREST ACT. — There is no conflict of any 
kind between the single section of Interest Act 
and this section — 21 N.L.R, 16 = 1925 Nag. 451. 
See also 8 Lah. 310 = 100 I. C. 846 = 28 Punj. L. 
I\. 161=1927 Lah. 333. Interest Act permits 
the Court to allow interest in certain circum- 
stances but does not limit its doing so only to 
those circumstances. Ibid. Even though there is 
no agreement to pay interest, court can award 
damages for wrongful detention of money. 93 
I. C. 647 = A. I. R. 1926 Cal. 755 ; 95 I. C. 175 
= 1926 Oudh 514. Interest cannot be awarded 
as damages when there has been no demand. 
iot I. C. 57 = 1927 All. 444. 

RIGHT to damages. — Right to sue for 
damages not transferable. 25 A. L. J. 811 = 102 
I. C. 766 = 1927 All. 621. Party rendering per- 


formance impossible cannot get damages. 1925. 
Nag. 1 19 (2). Damages in usual way must be 
awarded to purchaser, if vendor fails to make 
good title to property sold by him. 85 I. C. 421 
= 1925 Lah. 262. See aho 19 S. L. R. 337 = ici 
I. C. 704 = 1927 Sind 120. 

Measure of Damages— Difference of 

PRICE. — Measure of damages to which a promi- 
see is entitled in a case of a breach of contract is 
the difference between the contract rate and the 
market rate on the date of breach of contract. 
43 Cal. 493-^43 I. A. 6 ; 36 Cal. 617 ; 41 Mad. 
4O9 ; 22 M. I.. J. 413. See also 38 Cal. 458. 
See also 5 Bur. L. J. 198 ; IC2 I. C. 628 ; 97 I. C. 
871 ; 1926 Mad. 1021 =57 M.L J. 243. Regarding 
measure of damages in cases of resale, (1927) N. 
W.N. 549. See also 28 Punj. L.R. 620 = 100 I.C. 
422 =9 Lah. L.J. 199 = 1927 Lah. 252. Time spent 
in survey of the goods does not postpone date of 
breach. 45 Bom. 129. Value created for special 
purpose is irrelevant. 26 Bom. 235 (239). Due 
date is date when goods ought to be delivered 
according to contract. 7 Lah. L.J. 360 = 1925 Lah. 
513. In a contract which fixes the date for per- 
formance the due date is as a rule ascertainable. 
Ibid. Damages, measure of — Time, if essence 
of contract — See 49 B. 1=1924 Bom. 473. 
Lease of rice mill — Failure to give possession — 
Measure of damages — Applicable to cases of con- 
tract affecting immoveabie property — See 4 Bur. 
L. J. 93=1925 Rang 261. In cases of loss aris- 
ing from dispossession. See 1927 Nag. 75. 

Earnest money, Forfeiture of. —In the 
absence of stipulation vendor must prove special 
damage when claiming forfeiture of earnest 
money when contract is broken by vendee. 1925 
Nag. ioq. Breach of contract — Amount not de- 
posited as earnest money and not appiopriated 
by payee to loss due to breach — Amount is not 
liable to forfeiture on breach — See 90 I. C. 573 = 
1925 S. 254. See also 103 I. C. 158= 1927 Nag. 
281 ; ico I. C. 860= 1927 Bom. 195. When the 
breach is not by vendee he can claim back his 
earnest money. 51 Bom. 247 = 101 I. C. 229=29 
Bom. L. R. 19 = 1927 Bom. 195. 

MISCELLANEOUS. — Clause empowering vendor 
on vendee’s default to pay on due date to resell 
at anytime and on such terms and conditions as 
vendor might decide is valid, provided vendor 
acts within its limits. 49 B. 25 =86 I. C. 521. 
Relief against penalty can be granted even in 
compromise decrees. 1925 Mad. 264 (O- Right 
of buyer to extend time without consent of sel- 
ler and claiming damages, see 1527 Sind 49. 
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When an obligation resembling those created by contract has been incurred and 
. has not been discharged, any person injured by the failure 

discharge" ob'igatkin resembL to dischar 2 e if is entitl J ed to receive the same compensa- 
ing those created by contract. tlon * rom the party in default, as if such person had con- 

* tracted to discharge it and had broken his contract. 

Explanation . — In estimating the loss or damage arising from a breach of 
contract, the means which existed of remedying the inconvenience caused by the non- 
performance of the contract must be taken into account. 

Illustrations. 


(a) A contracts to sell and deliver 50 maunds of saltpetre to B , at a certain price to be paid 
on delivery. A breaks his promise, B is entitled to receive from A , by way of compensation, the 
sum, if any, by which the contract price falls short of the price for which B might have obtained 50 
maunds of saltpetie of like quality at the time when the saltpetre ought to have been delivered. 

(b) A hires B's ship to go to Bombay, and there take on board, on the first of January, a cargo 
which A is to provide and to bring it to Calcutta, the freight to be paid when earned. B's ship does 
not go to Bombay, but A has opportunities of procuring suitable conveyance for the cargo upon 
terms as advantageous as those on which he had charted the ship, ,4 avails himself of those 
opportunities, but is put to trouble and expense in doing so. A is entitled to receive compensation 
from B in respect of such trouble and expense. 

(c) A contracts to buy of B , at a stated price 50 maunds of rice, no time being fixed for deli- 
very. A afterwards informs B that he will not accept the rice if tendered to him. B is entitled to 
receive from A , by way of compensation, the amount, if any, by which the contract price exceeds that 
which B can obtain for the rice at the time when A informs B that he will not accept it. 

( d ) A contracts to buy B's ship for 60.000 rupees, but breaks his promise. A must pay to B , 
by way of compensation, the excess, if any, of the contract price over the price which B can obtain 
for the ship at the time of the breach of promise. 

(t) A , the owner of a boat contracts with B to take a cargo of jute to Mirzapur, for sale at 
that place, starting on a specified day. The boat, owing to some avoidable cause, does not start at 
the time appointed, whereby the arrival of the cargo at Mirzapur is delayed beyond the time when it 
would have arrived if the boat had sailed according to the contract. After that date, and before the 
arrival of the cargo, the price of jute falls. The measure of the compensation payable to by A is 
the difference between the price which B could have obtained for the cargo at Mirzapur at the time 
when it would have arrived if forwarded in due course, and its market price at the time when it 
actually arrived. 

(f) A contracts to repair B's house in a certain manner, and receives payment in advance. A 
repairs the house, but not according to contract. B is entitled to recover from A the cost of making 
the repairs conform to the contract. 

(g) A contracts to let his ship to B for a year, from the first of January, for a certain price. 
Frieghts rise, and, on the first of January, the hire obtainable for the ship is higher than the con 
tract price. A breaks his promise. He must pay to B , by way of compensation, a sum equal to the 
difference between the contract price and the price for which B could hire a similar ship for a year 
on and from the first of January. 

(h) A contracts to supply B with a certain quantity of iron at a fixed price, being a higher 
price than that for which A could procure and deliver the iron. B wrongfully refuses to receive the 
iron. B must pay to A , by way of compensation, the difference between the contract price of the 
iron and the sum for which A could have obtained and delivered it. 

CO A delivers to B, a common carrier, a machine to be conveyed, writhout delay, to A's mill 
informing B that his miil is stopped for want of the machine. B unreasonably delays the delivery of 
the machine, and A , in consequence, loses a profitable contract w r ith the Government. A is entitled 
to receive from B , by way of compensation, the average amount of profit which would have been 
made by the working of the mill during the time that delivery of it was delayed, but not the loss sus- 
tained through the loss of the Government contract. 

(/) A % having contracted with B to supply B with 1,000 tons of iron at 100 rupees a ton, to be 
delivered at a stated time, contracts with C for the purchase of 1,000 tons of iron at 80 rupees a ton, 
telling C that he does so for the purpose of performing his contract with B. C fails to perform his 
-contract with As who cannot procure other iron, and B f in consequence, rescinds the contract. C 
must pay to A 20,000 rupees, being the profit which A would have made by the performance of his 
contract with B. 

(/£) A contracts with B to make and deliver to Bs by a fixed day, for a specified price, a 
certain piece of machinery. A does not deliver the piece of machinery at the time specified, and, in 
consequence of this, B is obliged to procure another at a higher price than that which he was to 
have paid to As and is prevented from performing a contract which B had made with a third person 
at the time of his contract with A (but which had not been then communicated to A ), and is com- 
pelled to make compensation for breach of that contract. A must pay to Bs by way of compensa- 
tion, the difference between the contract price of the piece of machinery and the sum paid by B 
ior another, but not the sum paid by B to the third person by way of compensation. 

(/) As a builder, contracts to erect and finish a house by the first of January, in order that B 
may give possession of it at that lime to C, to whom B has contracted to let it. A is informed of 
the contract between B and C. A builds the house so badly that, before the first of January, it falls 
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down and has to be re-built by B, who, in consequence, loses the rent which he was to have received 
from C, and is obliged to make compensation to C for the breach of his contract. A must make 
compensation to B for the cost of rebuilding the house, for the rent lost, and for the compensation 
made to C. 

(*0 A sells certain merchandise to B, warranting it to be of a particular quality, and B, in 
reliance upon this warranty, sells it to C with a similar warranty. The goods prove to be not ac- 
cording to the warranty, and B becomes liable to pay C a sum of money by way of compensation. 
B is entitled to be reimbursed this sum by A. 

(«) A contracts to pay a sum of money to B on a day specified. A does not pay the money 
on that day. B in consequence of not receiving the money on that day is unable to pay his debts, 
and is totally ruined. A is not liable to makegood to B anything except the principal sum he con- 
tracted to pay, together with interest up to the day of payment. 

C 0 ) A contracts to deliver 50 maunds of salepetre to B on the first of January, at a certain 
price. B afterwards, before the first of January, contracts to sell the saltpetre to C at a price higher 
than the market price of the first of January. A breaks his promise. In estimating the compensa- 
tion payable by A to B, the market price of the first of January, and not the profit which would have 
arisen to B from the sale to C, is to be taken into account. 

(p) A contracts to sell and deliver 500 bales of cotton to B on a fixed day. A knows nothing 
of B’s mode of conducting his business. A breaks his promise, and B, having no cotton, is obliged 
to close his mill. A is not responsible to B for the loss caused to B by the closing of the mill. 

(?) A contracts to sell and deliver to B, on the first of January certain cloth which B in- 
tends to manufacture into caps of a particular kind for which there is no demand, except at that 
season. The cloth is not delivered till after the appointed time, and too late to be used that year in 
making caps. B is entitled to receive from A, by way of compensation, the difference between the 
contract price of the cloth and its market price at the time of delivery, but not the profits which he 
expected to obtain by making caps, nor the expenses which he has been put to in making prepara- 
tion for the manufacture. 

(r) A, a ship-owner, contracts with B to convey him from Calcutta to Sydney in A’s ship, sail- 
ing on the first of January, and B pays to A, by way of deposit, one-half of his passage-money. The 
ship does not sail on the first of January, and B after being, in consequence, detained in Calcutta for 
some time, and thereby pur to some expense, proceeds to Sydney in another vessel, and, in conse- 
quence, arriving too late in Sydney, loses a sum of money. A is liable to repay to B his deposit, with 
interest, and the expense to which he is put by his detention in Calcutta and the excess, if any of 
the passage-money paid for the second ship over that agreed upon for the first, but not the sum of 
money which B lost by arriving in Sydney too late. 

74 . 1 [When a contract has been broken, if a sum is named in the contract as 
the amount to be paid in case of such breach, or if the 

com'rTct^^e'e'Venalt^sti'pu- contract contains any other stipulation by way of penalty, 
lated for. P the party complaining of the breach is entitled, whether or 

not actual damage or loss is proved to have been caused 

1 8ec. 74 . — This paragraph and the Explanation cannot be said that hte terms of a Chit fund Con- 
were substituted for the first para, of S. 74, by tract cannot be penal. 102 I.C. 14. See also (1927) 
the Indian Contract Act Amendment Act (VI of M. W. N. 527. Penalty — Liquidated damages — 
1890), S. 4. Difficulty of ascertaining amount of damages — 

SCOPE — The section as it originally stood was See 6 Lah. L. J. 554 = 84 I. C. 865 = 1925 Lah. 
intended to do away with the distinction bet- 284. Regarding return of earnest money in case 
ween penalty and liquidated damages. 9 Cal. of breach see 101 I.C. 841 (2) = A. I. R. 1927 Sind 
689 (692) ; 3 Mad. 224 ; 11 Cal. 545 ; 5 All. 238; 205 ; 100 1 . C. 860 = A. I. R. 1927 Nag. 168 ; 101 

27 Cal. 421 ; 3 C. W. N. 43 (45) ; 17 Bom. ic6 I. C. 686 ; 102 l. C. 766. It is forfeited when 
(m). Section does not apply to covenants in a the transaction falls through by reason of the 
lease of which the breach involves forfeiture. 42 fault of the vendee. 24 A.L.J. 248 = 94 I.C. 782 
Mad. 654. As to the commencement of the ope- =1926 P.C. 1 =50 M. L. J. 629 (P.C.) Regard- 
ration of the amended section. See 25 Mad. 343; ing recovery of entire amount due under instal- 
.26 Mad. 445; 25 All. 169. (Conflict of rulings;, ment bond in cases of failure to pay instalments. 
The doctrine of penalties is not applicable to sti- See (1927) M.W. N. 527 ; 103 I. C. 148 = A. I. R. 
pulations contained in a decree. (1925) P.H.C.C. 1927 Nag 284; 26 L. W. 351 = 104 I. C. 
353. Payment of larger amount in default of con- 827 =39 M. L. T. 287. Rules of a benefit fund 
ditions provided in a compromise decree depends providing for loans at a low rate of interest to 
on determination of the question whether the share- holders. — The whole loan becoming repay- 
larger amount was actually due or whether an able at an enhanced rate of interest on the death 
amount not actually due was sought to be reco* of a share-holder and the failure of hit legal 
vered. 103 I.C. 80s ==* A. I, R. 1927 Lah. 659, See representative to apply to continue as* shareholder, 
also (1927) M. W. N. 587=26 L. W. 453 = 105 —The provision does not amount to a penalty. 
I. C. 789 = A. I. R. 1927 Mad. 965=53 M. L. J. 951.0.610 = 1926 Mad. 785 -*5J> M. L. J. 595. 
562. Under a compromise decree plaintiff agreed to 

PENALTY. — A penalty under the section will accept a smaller sum than what he claimed and 
only follow a breach of a contract or an obliga- it was to be paid in 2 instalments on dates 
tion. Where there is no obligation at all there is fixed. If default were made in payment on the 
no question of penalty. 1925 P.H. 4 C.C. 353. It due date, the full provision claimed by the plaint 

99 
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thereby, to receive from the party who has broken the contract reasonable compensa- 
tion not exceeding the amount so named or, as the case may be, the penalty stipulated 
for. 

Explanation . — A stipulation for increased interest from the date of default 
may be a stipulation by way of penalty.] 

Exception . — When any person enters into any bail-bond, recognizance or 
other instrument of the same nature, or, under the provisions of any law, or under the 
orders of the Government of India or of any Local Government, gives any bond for the 
performance of any public duty or act in which the public are interested, he shall be 
liable, upon breach of the condition of any such instrument, to pay the whole sum 
mentioned therein. 

Explanation . — A person who enters into a contract with Government does 
not necessarily thereby undertake any public duty, or promise to do an act in which 
the public are interested. 

Illustrations . 

( а ) A contracts with B to pay B Rs. i,ooo, if he fails to pay B Rs. 500 on a given day. A 
fails to pay B Rs. 500 on that day. B is entitled to recover from A such compensation, not exceed- 
ing Rs . 1,000 as the Court consider reasonable. 

(б) A contracts with B that, if A practises as a surgeon within Calcutta, he will pay B 
Rs. 5000. A practises as a surgeon in Calcutta. B is entitled to such compensation, not exceeding 
Rs 5,000 as the Court considers reasonable. 

(c) A gives a recognizance binding him in a penalty of Rs. 500 to appear in Court on a cei 
tain day. He forfeits his recognizance. He is liable to pay the whole penalty. 


was payable. Held the provision was not penal. 
91 I.C. 790 (2) — 24 A.L.J. 2 jo — A.I.R. 1926 All. 
278. The undertaking by a mortgagor to pay a 
larger sum than the principal at the time of re- 
demption is enforceable. 3 O.W.N. 610 = 96 I. C. 
538 = A.I.R. 1926 Oudh 502. 

Interest amounting to penalty Ques 
tion as to stipulation being by way of penalty is 
to be decided from circumstances of each case. 
(1925) Mad. 84 = 47 M.LJ. 605. See also 105 I. 
C 477. Agreement for hire — Payment of amount 
stipulated for non-return of hired animal whether 
amounts to penalty. 46 C. L. J. 362. As 
to when stipulations for interest are penal, 
see Author’s Law ot Interest Chap, on Penalty 
(Case-law collected and discussed fully therein). 
Where reasonable compensation for breach is 
provided there is no penalty, but where it is in 
terrorum it is a penalty. 47 M. L. J. 833 = 1925 
Mad. 177. A stipulation charging enhanced 
interest from the date of the bond on failure of 
payment on the fixed date is penal and cannot be 
enforced. 89 I.C 896 — See also 89 I.C. 119 ; 83 I. 
C. 773 — 1923 Lah. 452 ; 106 I.C, 38. Stipulation 
to pay compound interest on default is not penal. 
47 M.L.J. 910=85 I.C. 391. See also 103 I.C. 496 ; 
101 I. C. 759 = 1927 All. 538(1). Where com- 
pound interest at 25 p. c. is claimed a court of 
equity is justified in cutting it down to 6 p.c. 
simple interest. 86 I.C. 176 = 1925 Lah. 450. Rate 
of Re. 1 — 8 — 3 per cent, per mensem compound 
interest was held as not penal. 7 Lah. L. J. 417 
= 1925 Lah. 580. (101 P.R. 1918 and 124 P. R, 
1918, R.) See also 1925 Sind 164 ; 21 L.W, 54 = 
85 I.C, 261 ; 87 I. C. 129 = 1924 Bom. 264. See 
also 100 I.C. 269 = 27 Punj. L. R. 8o7 = A. I. R. 
1927 Lah. 1 13 ; 92 I, C. 593 (i) = A. I. R. 1926 
Cal. 690. Provision in the mortgage document 
for compound interest at a higher rate on default 
— Whether penal. See 85 I.C. 392 = 1925 Mad. 
302. Compound interest is said to be penal only 


when the rate increases in default. 100 I.C. 679 
= 1927 A 1 J. 315 ; 104 I.C. I9I = A.I.R, 1927 Nag. 
338 ; 104 I. C. 817 =26 L. W. 351 =39 M. L T. 
287 ; co Mad. 614 = 25 L. W. 699 = 38 M. L. T. 
(H.C.) 323 = A. I. R. 1927 Mad. 620= 103 I.C. 394 
= 52 M, L. J. 612. Stipulation to pay compound 
interest at per cent, per mensem on default to 
pay simple interest at 2 per cent, per mensem was 
held a penalty and rate was reduced to 1 per cent, 
compound interest. 1925 All. 78. Stipulation to 
pay interest from the date of bond on failure to 
repay a loan by a certain date is penal. 1925 
Oudh 72. Stipulation to pay enhanced interest, 
when penal. 84 I. C. 677=1925 Pat. 64; 
9 Lah. L. J 301. Stipulation to take no interest 
up to a certain date, 1 per cent, afterwards 
is penal. 28 O C. 51=12 O. L. J. 70=831. 

0. 92 = 1925 Oudh. 231. It is not right to hold 

that in every case where there is a stipulation for 
payment of interest on non-payment of rent with- 
in a certain date it must be taken to be penal 41 
C.L.J. 453= 1925 Cal. 722. Where there is no 
undue influence or unconscionable bargain high 
rate of interest is not penal. 30 C. W. N. 83 -- 
1925 Cal. U93. When interest in a pronote was 
fixed at 12 per cent but a less rate was provided 
in case of monthly payment, the higher rate is no 
penalty. 105 I. C. 592=5 R. 573. 21 per cent, 

rate on mortgage security held not excessive. 55 

1. A. 107 = A. I. R. 1928 P. C. 80 = 50 M.L.J. 32 
fP.C.J. 

CONTRACT WITH GOVERNMENT — Forest con- 
tract — Breach — Rescissions — Penalty — Damages, 
Right to — Forest Act, S. 84— Effect of. See 49 B. 
194 = 27 Bom. L. R. 66. 

EXCEPTION. — Court not bound to exact the 
whole amount. 95 I.C. 614 = A. I. R. 1926 Nag. 435. 

Hindu Law— Partition— Annuity granted 
to one of the members in lieu of share — Provision 
for resumption of share in default of payment of 
annuity — Penalty, relief against. 1925 Mad. 84. 
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1 (//) A gives B a bond for the repayment of Rs. 1,000 with interest at 12 per cent, at the 
end of six months, with a stipulation that in case of default, interest shall be payable at the rate of 
75 per cent, from the date of default. This is a stipulation by way of penalty, and B is only entitled 
to recover from A such compensation as the Court considers reasonable. 

1 (*) A , who owes money to B, a money-lender, undertakes to repay him by delivering to 
him 10 maunds of grain on a certain date, and stipulates that, in the event of his not delivering the, 
stipulated amount by the stipulated date, he shall be liable to deliver 20 maunds. This is a stipula- 
tion by way of penalty, and B is only entitled to reasonable compensation in case of breach. 

1 {f) A undertakes to repay B a loan of Rs. 1,000 by five equal monthly instalments with 
a stipulation that, in default of payment of any instalment, the whole shall become due. This sti- 
pulation is not by way of penalty, and the contract may be enforced according to its terms. 

1 (g) A borrows Rs. 100 from B and gives him a bond for Rs. 200 payable by five yearly 
instalments of Rs. 40 with a stipulation that, in default of payment of any instalment, the whole 
shall become due. This is a stipulation by way of penalty. 

Paity rightfully rescinding 75. a person who rightly rescinds a contract is 

contract entitled to compensa- en titl e d to compensation for any damage which he has 

sustained through the non-fulfilment of the contract. 

Illustration . 

A, a singer, contracts with B, the manager of a theatre, to sing at his theatre for two nights 
in every week during the next two months, and B engages to pay hei 100 rupees for each night’s 
performance. On the sixth night, A wilfully absents herself from the theatre, and B in consequence 
rescinds the contract B is entitled to claim compensation for the damage which he has sustained 
through the non-fulfilment of the contract. 


CHAPTER VII. 

Sale of Goods. 


When Property in Goods sold passes . 


“Goods” defined. 


“Sale” defined. 

from the seller to the buyer. 


76. In this chapter, the word “ goods ” means and 
includes every kind of moveable property. 

77. “Sale” is the exchange of property for a price. 
It involves the transfer of the ownership of the thing sold 


Sale how effected. 


78. Sale is effected by offer and acceptance of as- 
certained goods for a price, 


1 S. 74 , Ills, (d), (e), (f) and (g) were in- 
seited by the Indian Contract Act (Amendment 
Act,) (VI of 1899), S. 4(2). 

Sec. 76 .— UNCONSCIONABLE BARGAIN— Share 
certificates are moveable property within the 
meaning of S. 76 and are therefore ‘ goods’. 46 
Bom. 489 = 23 Bom. I,. R. 1144; 25 Bom. L. R. 
414 = 1923 Bom. 372 ; 50 B. 360 = 53 I. A. 92 = A. 

I. R. 1926 P. C. 38=51 M. L. J. 1 (P.C.) The 
term ‘ goods ’ in b. 178 of the Act is not governed 
by the definition thereof in S. 76. 37 I. C. 707 — 
24 C. L. J. 335. Where ascertained goods are 
sold and despatched to the buyer, but the buyer 
refuses to take delivery, the seller can sue him 
for their price. 59 I C. 877 = 3 Lah. L. J. 239. 
House without site is not moveable property. 8 
M.H.C.R, 100. 

Sec. 77. — Price must be in terms of money. 11 
fylad. 459 ; 30 Cal. 921. Currency note is money. 
3} Cal. 379 ; 33 Mad. 196 Cuirency notes are not 
“ goods”. 33 Mad. 196. Hire purchase agreement 
is not one for sale. 6 Bom. L. R, 871. 

Sec. 78. — On a sale of ascertained goods the 
property in the goods passes to the purchaser as 
soon as the contract of sale is made, even though 
the delivery of the goods is postponed at his re- 
quest and to suit his own convenience. 20 A. L. 

J. 579=68 I. C. 239. See also 27 Mad. 548 ; 32 
Cal. 816. Postponement of payment of price, 
when to be inferred. See 29 Bom. L, R. 1036. 
When goods are sent by Railway the railway 


receipt being addressed to the consignor to be 
delivered to the purchaser only on receipt of the 
price for the goods, the property in the goods 
does not pass ro the purchaser till the price is paid 
700 I.C. 795= A.I.R. 1927 Lah. 1036. But where 
the defendant received part payment of the price 
and handed over to the buyer the railway receipt 
duly endorsed, the property in the goods passed 
to the buyer as soon as the contract is made and 
the money paid. 7 Lah. 406—97 I. C. 765 (2) = 
A.I.R. 1926 Lah. 606. Unless there is a clear 
intention expressed in the contract between the 
parties that property should not pass to the vendee 
until the payment of the full purchase money, 
property will pass to the vendee on delivery. 95 I. 
C. 867=7 Pat. L. J. 801 = A.I.R, 1926 Pat. 353. 
Stipulation as to payment of price by instalments 
- Property passes as per intention of parties. 25 
Bom. L.R. 778 = 77 l.C. 150. S. 78 is not to be 
construed as laying down an inflexible rule as to 
the passing of property. Ibid. It is curious that 
S. 78 should not be expressed as subject to a con- 
trary intention, but the Act is a notoriously badly 
drafted Act and it does not purport to be exhaus- 
tive, Ibtd. In a C.I.F. contract the property in 
the goods passes as soon as the goods are shipp- 
ed, but when the first buyer sells to another party 
the property in the goods does not pass until the 
bills of lading are endorsed to the purchaser. 59 
I.C. 515 = 22 Bom. L. R. 1165. An exercise of 
the power of sale by the donee of that power in 
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or of a price for ascertained goods, 

together with payment of the price or delivery of the goods ; or with tender, 
part-payment, earnest or part-delivery; or with an agreement, express or implied, that 
the payment or delivery or both, shall be postponed. 

Where there is a contract for the sale of ascertained goods, the property in the 
goods sold passes to the buyer when the whole or part of the price or when the earnest 
is paid or when the whole or part of the goods is delivered. 

If the parties agree, expressly or by implication, that the payment or delivery, 
or both, shall be postponed, the property passes as soon as the proposal for sale is 
accepted. 

Illustrations . 


(«) B offers to buy A’s horse for 500 rupees. A accepts B’s offer, and delivers the horse to 
B. The horse becomes B’s property on delivery. 

( b ) A sends goods to B, with the request that he will buy them at a stated price if he approves 
of them or return them if he does not approve of them. B retains the goods and informs A that he 
approves of them. The goods become B’s when B retains them. 

( c ) B offers A for his horse i,oco rupees, the horse to be delivered to B on a stated day, and 
the price to be paid on another stated day. A accepts the offer. The hoise becomes B’s as soon as 
the proposal is accepted. 

( d ) B offers A for his horse 1,002 rupees on a month's credit. A accepts the offer. The 
horse becomes B’s as soon as the offer is accepted. 

(* ) B on the first January, offers to A for a quantity of rice 2,000 rupees, to be paid on the 
first March following, the rice not to be taken away till paid for. A accepts the offer. The rice 
becomes B’s as soon as the offer is accepted. 


Transfer of ownership of 
thing sold, which has yet to be 
ascertained, made or finished. 


79. Where there is a contract for the sale of a thing 
which has yet to be ascertained, made or finished, the 
ownership of the thing is not transferred to the buyer, 
until it is ascertained, made or finished. 


Illustration. 

B orders A, a barge-builder, to make him a barge. The price is not made payable by instal- 
ments. While the barge is building, B pays to A money from time to time on account of the price. 
The ownership of the barge does not pass to B until it is finished. 

Completion of sale of goods 80. Where, by a contract for the sale of goods, the 

which the seller is to put into seller is to do anything to them for the purpose of putting 
state in which buyer is to take them into a state in which the buyer is to take them, the 
them * sale is not complete until such thing has been done. 

Illustration . 

A, a ship-builder, contracts to sell to B, for a stated price, a vessel which is lying in A’s yard > 
the vessel to be rigged and fitted for a voyage, and the price to be paid on delivery. Under the con- 
tract, the property in the vessel does not pass to B until the vessel has been rigged, fitted up and 
delivered. 


his own favour, does not affect the substance of 
the transaction. 24 I C. 758 = 16 Bom.L.R. 178. 
The fact that the performance of a contract falls 
on a holiday does not alter the rights of parties 
by suspending their private business. I. C. 396 
= 32 C. L.J. 140. To claim the benefit of per- 
formance of contract on the next day following a 
holiday, the party must not only prove the exis- 
tence of a trade usage but also that when read 
with a written contract it would not be meaning- 
less or inconsistent. 58 I. C. 396 = 32 C.L.J. 140. 
A vendor having no lien on the property sold on 
credit when the possession is delivered to the 
purchaser cannot proceed directly against a third 
person dispossessing the purchaser of the proper- 
ty in question. 17 I.C. 963 = 16 C. L. J. 575. See 
atso 13 I. C. 469 = 0912) M. W. N. 72. Where 
specific goods are sold and agreed to be delivered 
wholesale to a certain person at a certain rate, it is 
/or the buyer to get goods weighed and delivered 


to him. 26 O. C. 39=68 I. C. 969. The weigh - 
ment is only for the consideration of the buyer. 
Ibid. The goods cannot be said to be ascertained 
until they are inspected and approved. 79 I. C. 
183=5 Pat. L. T. 558. A delivery order in respect 
of goods sold to a certain person or bearer, is a 
document of title to the goods and passes from 
hand to hand in the trade and represents the 
goods. 36 I. C. 593 = 10 Bur. I.. T. 248. In the 
rice tracts the delivery of a milling notice is equi- 
valent to the delivery of the actual rice. 24 I.C. 
44* -7 Bur. L, T. 54. In a hire-purchase agree- 
ment, the hirer has an option to return the article 
hired or to become its owner on full payment. It 
is not a sale, the hirer being merely a bailee. T5 
Cr. L. J. 425 =7 Bur. L. T. 222 =24 I. C. i6t. 

Sec. 70 . — See 7 Lah. L. J. 512=88 I. C. 230 = 
1925 Lah. 581. 

Sec. 80.— Sale OF RICE — Costof gunny bag 
—Liability for. 50 I. C. 549 = 11 Bur. L. T. 214 
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Completion of sale of goods 
when seller has to do anything 
thereto in order to ascertain 
price. 


81. Where anything remains to be done to the good$ 
by the seller for the purpose of ascertaining the amount 
of the price, the sale is not complete until this has been 
done. 


I llustrations. 

(a) Ay the owner of a stack of hark, contracts to sell it to B weigh and deliver it, at ioo 
rupees per ton. B agrees to take and pay for it on a certain day. Part is weighed and delivered to- 
B ; the ownership of the residue is not transferred to B until it has been weighed pursuant to the 
contract. 

(b) A contracts to sell a heap of clay to B at a ceitain price per ton. B is, by the contract, 
to load the clay in his own cart* and to weigh each load at a certain weighing machine, which his 
carts must pass on their way from A's ground to B's place of deposit. Here nothing more remains to 
be done by the seller ; the sale is complete, and the ownership of the heap of clay is transferred at 
once. 


Completion of sale when 82 . Where the goods are not ascertained at the time 

goods are unascertained at Q £ ma fc in g the con t r act of sale, it is necessary, to the com- 
« e o con.rau. pletion of the sale that the goods shall be ascertained 1 . 


Illustration. 

A agrees to sell to B 20 tons of oil in A's cisterns A's cisterns contain more than 20 tons of 
oil. No portion of the oil has become the property of B . 


83. Where the goods are not ascertained at the time of making the agreement 
for sale but goods answering the description in the agree- 
Ascertainment of goods by men t are subsequently appropriated by one party for the 
su sequent appropriation. purpose of the agreement, and that appropriation is as- 

sented to by the other, the goods have been ascertained, and the sale is complete. 

Illustration . 


A having a quantity of sugar in bulk, more than sufficient to fill 20 hogsheads, contracts to 
sell B 20 hogsheads of it. After the contract, A fills 20 hogsheads with the sugar, and gives notice 
to B that the hogsheads are ready, and requires him to take them away. B says he will take them 
as soon as he can. By this appropriation by A , and assent by By the sugar becomes the property of B . 


84. Where the goods are not ascertained at the time of making the contract of 
sale, and by the terms of the contract the seller is to do an 
Ascertainment of goods by act w jth reference to the goods which cannot be done 
seller s selection. until they are appropriated to the buyer, the seller has a 

right to select any goods answering to the contract, and by his doing so the goods are 
ascertained. 


Illustration 

B agrees with A to purchase of him, at a stated pi ice to be paid on a fixed day, 50 maunds of 
rice, out of a larger quantity in A's granary. It is agreed that B shall send sacks for the rice, and 


Sec. 81 .— Under a contract of sale, property 
in goods does not pass to the pui chaser until it 
i> ascertained, as by weighment by the vendor, 
unless there are other terms of the agreement or 
some particular local or trade usage to the con- 
trary. 35 I* C, 449 “ b. k. 14 5 But see also 
68 I. C. 969 = 1923 Oudh 15. (24 I C. S83 Ref. 

to and 32 I. C. 720, Diss. from.} The fact that 
the goods are to be remeasured by buyers by 
itself would not be sufficient to prevent the pro- 
perty in the goods passing to the buyers. 95 1C. 
453 = A. I. R. 1926 Sind. 246. On this Sec. see 
also 4 Cal. 801 ; 20 C. W. N. 1224 =44 Cal. 98. 
Contract to sell ascertained goods in lieu of 
debt — Buyer to count and stack the same— Pro- 
perty passes at once. 103 I. C. 222. 

1 Sec. 82. — See S. 79* supra. 

Seo. 88— Sale of Goods.—* Ready goods’ 
meaning of. 57 I. C. 140 = 47 Cal. 458. In 
cases of share contracts, sale is complete as 
soon as the seller hands over the certificates and 
the buyer accepts them. 50 Bom. 360 = 53 I. A. 
92=51 M. L. J. 1 » A. I. R. 1926 P. C. 38. 


Where the defendant instructed plaintiff to send 
him rice on board a ship and defendant sent 
it without any further conditions the property in 
the rice passes to purchaser where the rice is 
shipped. 31 I. C. 334 = 18 M. L. T. 457. 

APPROPRIATION.— The question whether 
there has been appropriation of goods is one of 
fact. Any particular mode of appropriation is not 
required by the law. 9 I. C. 255 = 21 M. L. J. 
413. The commonest form of appropriating 
goods to a contractor for the sale of unascertain- 
ed goods is by delivering them to a carrier. 24 
Bom. L. R. 1140 = 70 I. C. 138 (leading case on 
the subject). As to rules which determine what 
constitutes appropriation, see Ibid. See also 48 
All. 622 ; 96 I. C. 130 = A. I. R. 1926 All. 679. 
A suit for the recovery of price of goods sold 
does not lie unless the property in the goods has 
passed to the purchaser. 2 P. L. W. 123 = 42 I. 
C. 582 ; on this section see also 881, C. 2^0 = 
1925 Lah. 581 ; 88 I. C. 910 = 29 C. \V. N. 808 ; 
86 I. C. 794 = 1925 Lah. 586 ; A. I, R. 1926 Cal. 
218. 
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that A shall put the rice into them. B does so, and A puts 50 maunds of rice into the sacks. The 
goodsfhave been ascertained. 


Transfer of ownership of 
moveable property, when sold 
together with immoveable. 


85 . Where an agreement is made for the sale of 
immoveable and moveable property combined, the owner- 
ship of the moveable property does not pass before the 
transfer of the immoveable property. 


Illustration . 

A agrees with B for the sale of a house and furniture. The ownership of the furniture does 
not pass to B until the house is conveyed to B. 


Buyer to bear loss after 
goods have become his pro- 
perty. 


86. When goods have become property of the buyer, 
he must bear any loss arising from their destruction or 
injury. 

Illustrations . 


(a) B offers, and A accepts, 100 rupees for a stack of firewood standing on A's premises, the 
firewood to be allowed to remain on A's premises till a certain day, and not to be taken away till paid 
for. Before payment, and while the firewood is on A's premises, it is accidentally destroyed by fire. 
B must bear the loss. 

( b ) A bids 1,000 rupees for a picture at a sale by auction. After the bid, it is injured by an 
accident. If the accident happens before the hammer falls, the loss falls on the seller ; if after- 
wards, on A. 

87 . When there is a contract for the sale of goods 
not yet in existence, the ownership of the goods may be 
transferred by acts done, after the goods are produced in 
pursuance of the contract, by the seller, or by the buyer 


Transfer of ownership of 
goods agreed to be sold while 
non-existent. 

with the seller’s assent. 


Illustrations . 

(a) A contracts to sell to B, for a stated price, all the indigo which shall be produced at A’s 
factory duiing the ensuing year. A, when the indigo has been manufactured, gives B an acknowledg- 
ment that he holds the indigo at his disposal. The ownership of the indigo vests in B from the date 
of the acknowledgment. 

( b ) A, for a stated price, contracts that B may take and sell any crops that shall be grown on 
A’s land in succession to the crops then standing. Under this contract B with the assent of A, takes 
possession of some crops grown in succession to the crops standing at the time of the contract. The 
ownership of the crops, when taken possession of, vests in B. 

(c) A, for a stated price, contracts that B may take and sell any crops that shall be grown on 
his land in succession to the crop then standing. Under this contract B applies to A for possession 
of some crops grown in succession to the crops which were standing at the time of the contract. \ 
refuses to give possession. The ownership of the crops has not passed to B, though A may commit 
a breach of contract in refusing to give possession. 


Contract to sell and deliver, 
at a future day goods not in 
seller’s possession at date of 
contract. 


88. A contract for the sale of goods to be delivered 
at a future day is binding, though the goods are not in the 
possession of the seller at the time of making the contract, 
and though at that time he has no reasonable expectation 
of acquiring them otherwise than by purchase. 


Illustration. 

A contracts, on the first January, to sell B 50 shares in the East Indian Railway Company, to be 
delivered and paid for on the first March of the same year. A, at the time of making the contract, 
is not in possession of any shares. The contract is valid. 


Determination of price not 
fixed by contract. 


89 . Where the price of goods sold is not fixed by the 
contract of sale, the buyer is bound to pay the seller such 
a price as the Court considers reasonable. 


Sec. 85. — All agreements for the sale of proper- 
ty partly moveable and partly immoveable fall 
tinder S. 85. 12 I. C. 805=4 Bur. L. T. 127. See 
also 5 Bom. 554. 

Sec. 86 — S. 86 does not preclude a buyer 
from agreeing to take over risk of loss or damage 
before the property in the goods passes to him. 
56 I. C. 078. On this section see also 4 Cal. 801. 
In a C. I. F, contract on tender of the effective 
shipping documents the property in the goods 


passes to the buyer, but in spite of it a contract 
implying that the goods are at the buyer’s risk 
from the time of the shipment is not invalid. 
56 I. C. 978. 

Sec. 87. — In the case of goods not in existence 
at the time of contract the ownership passes as 
soon as they actually come into existence. 9 I. C. 
255=21 M. L. J. 413 (16 Mad. 429 ; 31 Cal. 66 7 
Foil.). As to equitable assignments by way of 
security. See 21 Bom. 287. 
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Illustration. 

B , living at Patna, orders of A, a coach builder at Calcutta, a carriage of a particular descrip- 
tion. Nothing is 9aid by either as to the price. The order having been executed, and the price being 
in dispute between the buyer and the seller, the Court must decide what price it considers reasonable. 

Delivery . 

90. Delivery of goods sold may be made by doing anything which has the effect 

of putting them in the possession of the buyer, or of any 
Delivery how made. person authorized to hold them on his behalf. 

Illustrations. 

(a) A sells to B a horse, and causes or permits it to be removed from A's stables to B's. The 
removal to B's stable is a delivery. 

(&) B , in England, orders ico bales of cotton from A , a merchant of Bombay, and sends his 
own ship to Bombay for the cotton. The putting the cotton on board the ship is a delivery to B. 

(<r) A sells to B certain specific goods which are locked up in a godown. A gives B the key of 
the godown, in order that he may get the goods. This is a delivery. 

i ) A sells to B five specific casks of oil. The oil is in the warehouse of A B sells the five 
casks to C. A receives warehouse rent for them from C. This amounts to a delivery of the oil to 
C, as it shows an assent on the part of A to hold the goods as warehouseman of C. 

(e) A sells to B 50 maunds of rice in the possession of C, a warehouseman. A gives B an order 
to C to transfer the C rice to B t and assents to such order, and transfers the rice in his books to B. 
This is a delivery. 

(f) A agrees to sell B five tons of oil at 1,000 rupees per ton to be paid for at the time of 
delivery. A gives to C> a wharfinger, at whose wharf he had twenty tons of the oil, an order to trans- 
fer five of them into the name of B % C makes the transfer in his books, and gives A's clerk a notice 
of the transfer for B. A's clerk takes the transfer notice to B , and offers to gives it him on payment 
of the price of the oil. B refuses to pay. There has been no delivery to B , as B never assented to 
make C his agent to hold for him the five tons selected by A. 

91. A delivery to a wharfinger or carrier of the goods sold has the same effect as 

a delivery to the buyer, but does not render the buyer 

fin^f/or carrier hvery t0 WhaF * liable for the price of goods which do not reach him, un- 
nger or carrier. less the delivery is so made as to enable him to hold the 

wharfinger or carrier responsible for the safe custody or delivery of the goods. 

Illustration . 

B, at Agia, orders of A , who lives at Calcutta, three casks of oil to be sent to him by railway. 
A takes thiee casks of oil directed to B to the railway station and leaves them there without confor- 
ming to the rules which must be complied with in order to render the Railway Company responsible 
for their safety. The goods do not reach B. There has not been a sufficient delivery to charge B in 
a suit for the price. 

92. A delivery of part of goods, in progress of the delivery of the whole, has the 

same effect, for the purpose of passing the property in 
Effect of part delivery. such goods, as a delivery of the whole ; but a delivery of 

part of the goods, with an intention of severing it from the whole, does not operate as 
a delivery of the remainder. 

Illustrations. 

( a ) A ship arrives in a harboui laden with a caigo consigned to . the buyer of the cargo. The 
captain begins to discharge it, and delivers over part of the goods to A in progress of the delivery of 
the whole. This is a delivery of the cargo to A for the purpose of passing the property in the cargo. 

(^) A sells to B a stack of firewood to be paid for by B on delivery. After the sale, B applies 
for and obtains from A leave to take away some of the firewood. This has not the legal effect of 
delivery of the whole. 


Sec. 90 . — The handing of a delivery older is 
not sufficient to give possession ; a constructive 
delivery must have the clear effect of putting the 
goods in the possession of the person entitled. 22 
I. C. 952=7 Bur. L. T. 93. On this section see 
also 38 Cal. 127 ; 8 Bom. 501. 

Sec. 91. As to scope of section and correspon- 

ding English law. See 24 Bom. L.R. 1140 — 70 I.C 
138 = 1923 Bom. 125. Where goods are consign- 
ed to a Railway company property passes to the 
consignee under S. 91 and he alone can thereafter 
sue the Railway Company for loss arising out of 
the contract of freight 73 I.C. 537 = 1924 M. 517. 
Delivery to the Railway Company has the same 


effect as delivery to the buyer and passes title. 
24 I. C. 423- 0914) M W.N. 803. (1 M. H. C. 
R. 200 Dist.). If the purchaser does not receive 
the goods sold to him he can claim only interest 
On the purchase money by way of damages. 38 I. 
C. 404 = 3 O. L f J. 737. On this section, see also 
88 I. C. 910 = 29 C. W. N. 808 ; 90 I. C. 381 ; 
1925 Mad. 4 6 = 47 M. L. J. 312 ; 7 Lah. L. J. 395 
= 89 I. C. 75 1 = 19 2 S Lah. 555- 
Sec. 92.— .SW 15 Cal. 1. Sec. does not apply to 
money or currency notes as they are not 44 goods”. 
33 Mad. 196. In case of mutual contract, whether 
the Sec. applies, and whether there is need for 
demand for delivery of goods, see 8 Lah. 501. 
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Seller not bound to deliver 
until buyer applies for delivery. 


( c ) A sells 50 maunds of rice to B. The rice remains in A*s warehouse. After the sale. B 
sells to C 10 maunds of the rice, and A , at B’s desire, sends the 10 maunds to C. This has not the 
legal effect of a delivery of the whole, 

93. In the absence of any special promise, the seller 
of goods is not bound to deliver them until the buyer 
applies for delivery. 

94. In the absence of any special promise as to delivery, goods sold are to be 

delivered at the place at which they are at the time of the 
Place of delivery. sale . anc j g 00C j s contracted to be sold are to be delivered 

at the place at which they are at the time of the contract for sale, or, if not then in 
existence, at the place at which they are produced. 

Seller's Lien. 

95. Unless a contrary intention appears by the contract, a seller has a lien on 

sold goods as long as they remain in his possession and 
Seller’s lien. the price or any part of it remains unpaid. 

96. Where, by the contract, the payment is to be made at a future day, but no 

time is fixed for the delivery of the goods, the seller has 
^ f rG f „ y J^! n t K, t ^ ™ no ^ en * anc * the buyer is entitled to a present delivery of 
the goods without payment. But if the buyer becomes 
insolvent before delivery of the goods, or if the time 
appointed for payment arrives before the delivery of the goods, the seller may retain 
the goods for the price. 

Explanation. — A person is insolvent who has ceased 
to pay his debts in the usual course of business, or who is 
incapable of paying them. 

Illustration. 

A sells to B a quantity of sugar in A’s warehouse. It is agreed that three months’ credit shall 
be given. B allows the sugar to remain in A’s warehouse. Before the expiry of the three months, B 
becomes insolvent. A may retain the goods for the price. 

97. Where, by the contract, the payment is to be 
made at a future day, and the buyer allows the goods to 
remain in the possession of the seller until that day and 
does not then pay for them, the seller may retain the 
goods for the price. 

Illustration. 

A sells to B a quantity of sugar in A } s warehouse. It is agreed that thiee months’ credit shall 
be given. B allows the 9 ugar to remain in A's warehouse till the expiry of the three months, and 
then does not pay for them. A may retain the goods for the price. 

98. A seller in possession of goods sold may retain 

uenf b^ er Cn against subse * them for the price against any subsequent buyer, unless 
u y ’ the seller has recognized the title of the subsequent buyer. 

Stoppage in Transit. 

99. A seller who has parted with the possession of the goods, and has not re- 
ceived the whole price, may, if the buyer becomes insol- 
Powerof seller to stop in ven ^ stop the g 00C f s while they are in transit to the 

buyer. 


made at a future day, but no 
time fixed for delivery. 


“ Insolvency ” defined. 


Seller’s lien where payment 
to be made at future day, and 
buyer allows goods to remain 
in seller’s possession. 


transit. 


Sec. 93 — Sec 15 Bom. 1 ; 7 Lah. 442=94 I. C. 
304 = A. I. R. 1926 Lah. 318 ; A. I. R. 1928 Lah. 
20 (2). 

Sec. 94. — Sec. applies only where contract is 
silent as to place of delivery. 24 Cal. 8 (P. C.) 

See. 95 — Unless there is possession there is no 
lien. 50 B. 360=94 I. C. 824 s3 A. I. R 1926 P. C. 
38*53 I. A. 92=51 M. L. J. 1 (P. C.) Retention 
of seller’s lien does not necessarily imply uncondi- 
tional appropriation. 86 I.C. 794 — *9 2 5 Lab. 586. 

Sec. 96.— As to effect of insolvency of buyer. 
Sa 34 Cal. *89 ; 5 Bom. L. R. 373* Section not 


confined to cases of specific ascertained goods. 
27 L. W. 23 = 54 M. L. J. 1 16. 

Sec*. 96 and 97 . — See 84 I. C. 912 = 1925 Mad. 
292. 

Sec. 98. — Lien is not affected by limitation. 
Right continues though remedy is barred. 22 Cal. 
21. On this Section see also 38 Cal. 127. 

Sec. 99 — COMMISSION AGENT buying goods 
for another can stop goods in transit if the pur- 
chaser does not pay for them. He need not prove 
purchaser's insolvency but only he should show 
that he was unable to pay or refused to pay. 16 
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Goods are to be deeded in transit while they are in the possession qf the 
carrier, or lodged at any place in the course of transmis- 
sion to the buyer, and are not yet come into the posses- 
sion of the buyer or any person on his behalf, otherwise 
than as being in possession of the carrier, or as being so lodged. 


When goods are to be deem- 
ed in transit. 


1 llustrations. 


{a) B , living at Madras, orders goods of A , at Patna, and directs that they shall be *ent to* 
Madras. The goods are sent to Calcutta, and there delivered to C a wharfinger, to be forwarded to 
Madras. The goods, while they are in the possession of Cy are in transit. 

(b) By at Delhi, orders goods of Ay at Calcutta. A consigns and forwards the goods to B at 
Delhi. On arrival there, they are taken to the warehouse of B % and left there. B refuses to receive 
them, and immediately afterwards stops payment. The goods are in transit. 

(c) By w ho lives at Poona, orders goods of Ay at Bombay. A sends them to Poona by C, a car- 
rier appointed bv B, The goods arrive at Poona and are placed by C y at B's request, in C's warehouse 
for B y The goods are no longer in transit. 

(d) B a merchant of London, orders 100 bales of cotton of Ay a merchant at Bomba) B 
sends his own ship to Bombay for the cotton. The transit is at an end when the cotton is delivered 
on board the ship. 

O) By a merchant of London, oiders 100 bales of cotton of A, a merchant at Bombay. B 
sends his own ship to Bombay for the cotton. A delivers the cotton on board the ship, and takes 
bills of lading from the master, making the cotton deliverable to A's order or assigns. The cotton 
arrives at London, but, before coming into B's possession,/? becomes insolvent. The cotton has- 
not been paid for. A may stop the cotton. 


101 . The sellers’ right of stoppage, does not, except in the cases hereinafter 
mentioned, cease on the buyer’s reselling the goods while 
in transit, and receiving the price, but continues until the 
goods have been delivered to the second buyer, or to some 

person on his behalf. 


Continuance 

stoppage. 


of right of 


102 . The right of stoppage ceases if the buyer, having obtained a bill of lading 
or other document showing title to the goods , 1 * * * S. assigns it. 
Cessation of right on assign th e goods are in transit, to a second buyer, who is- 

ing acting in good faith, and who gives valuable consideration 

for them. 


1 llustt at tons, 

( a ) A sells and consigns certain goods to By and sends him the bill of lading. A being stil t 
unpaid, B becomes insolvent, and, while the goods are in transit, assigns the bill of lading for cash to 
Cy who is not aware of his insolvency. A cannot stop the goods in transit. 

{b) A sells and consigns certain goods to B. A being still unpaid B becomes insolvent, and, 
while the goods are still in transit, assigns the bill of lading for cash to C, who knows that B is in* 
solvent. The assignment not being in good faith, A may still stop the goods in transit. 


I. C. 61-14 Bom. L. R. 532 ; see also 45 Cal. 1 1 1 ; 

46 Cal. 831. Whether the rights of a seller of 

goods to stop the goods in. transit is a mere 

equitable right, see 50 Cal. 399 =*27 C.W, N. 231. 
Origin and nature of the vendor’s right of stop- 
page considered. {Ibid.) The term * Vendor ’ in 

S. 102 is to be given a liberal meaning as includ- 
ing a person standing in th e position of a vendor. 
53 I.C. 986 = 46 Cal. 831 ; On App. from. 41 I.C. 
944 = 45 Cal. hi. See also 34 Bom. 640 ; 18 Cal. 
573 (P. C.) ; 17 Bom. 92. A broker who con- 
tracts as principal with a buyer of goods has a 
right to enforce the contract and is entitled to sue 
in respect thereof. 46 C. 831 =53 I. C. 986. A 
commission agent buying on his own credit for 
another is a quasi vendor and has the right of 
stoppage in transit. 24 I. C. 798 = 7 8. L. R. 163 ; 
(1802) 3 East. 93 ; 16 I. C. 61 (Kel.). The 
right of stoppage also exists against a sub*buyer. 
{/bid.) As to accepting bill of exchange for 


price, see 3 M. I. A. 422 (P. C.). 

Sec. 100 .—See 14 Bom. 57 ; 17 Bom. 62 ; 14 
Bom. L. R. 532. Railway receipt is document of 
title. 40 Bom. 630 (P. C.) =31 M. L. J. 541. See 
also 7 S. L. R. 163 ; 10 Bur. L. T. 92. Railway 
receipts aro not negotiable by law and are not 
rendered negotiable by S. 137 of the T. P. Act. 
Nor was there anything to show that such receipts 
were negotiable by the mercantile custom of 
Rangoon. 1 Bur. L. J. 90=68 I. C. 694. But see 
40 Bom. 630 (P. C.). 

Sec. 102 .— 1 See S. 108, exception 1, infra . 

The exceptions mentioned in S. 102 are exhaus- 
tive. 24 I. C. 798 = 7 S. L. R. 163. But see also 
40 Bom. 630 (P. C.), and the cases cited under 
S. 103. If railway receipt is not a document of 
title as bill of lading, see 24 I. C. 798 = 7 S. L. R. 
163. But see also 40 Bom. 630 (P. C.), and the 
cases cited under S. 103. (38 Bom. 255, Dist. ; 14 
Bom. 57, Foil.) 


IOO 
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103. Where a bill of lading or other instrument of title to any goods is assigned 

by the buyer of such goods by way of pledge, to secure an 
*nff St °?r g pledged 'tcAecufe advance made specifically upon it, in good faith, the sel- 
specific ad v anas. ler cannot, except on payment or tender to the pledgee of 

the advance so made, stop the goods in transit. 

Illustrations , 

( a ) A sells and consigns goods to B of the value of 12,000 rupees. B assigns the bill of lad- 
ing for these goods to C, to secure a specific advance of 5,000 rupees made to him upon the bill of 
lading by C. B becomes insolvent, being indebted to C to the amount of 9,000 rupees. A is not 
entitled to stop the goods except on payment or tender to C of 5,00c rupees. 

(b) A sells and consigns goods to B of the value of 12,000 rupees. B assigns the bill of lad' 
ing for these goods to C, to secure the sum of 5,000 rupees due from him to upon a general 
balance of account. B becomes insolvent. A is entitled to stop the goods in transit without payment 
or tender to C of the 5,000 rupees. 

104. The seller may effect stoppage in transit either by taking actual possession 

of the goods, or by giving notice of his claim to the carrier 
Stoppage how effected. 0 r ot h er depository in whose possession they are. 

105. Such notice may be given, either to the person who has the immediate pos- 

session of the goods, or to the principal whose servant has 
Notice of sellers claim. possession. In the latter case, the notice must be given 
at such a time, and under such circumstances, that the principal, by the exercise of 
reasonable diligence, may communicate it to his servant in time to prevent a delivery 
to the buyer. 

106. Stoppage in transit entitles the seller to hold 
Right of seller on stoppage, the goods stopped until the price of the whole of the goods 

sold is paid. 

Illustration . 

A sells to B 100 bales of cotton ; 60 bales having come into 3 's possession, and 40 being still 
in transit, B becomes insolvent, and A , being still unpaid, stops the 40 bales in transit. A is entitled 
to hold the 40 bales until the price of the 100 bales is paid. 

Re-sale. 

107. Where the buyer of goods fails to perform his part of the contract, either 
by not taking the goods sold to him, or by not paying for 
Re-sale on buyer’s failure to the seller, having a lien on the goods, or having 

perform. stopped them in transit, may, after giving notice to the 


Sec. 103 . — Railway receipts w*ere treated in the 
Bombay cotton market as proof of the possession 
and control of the goods therein referred to or as 
authorizing the holder to receive or transfer the 
goods. 40 Bom. 630 "20 C. W. N. 1182—31 M. 
L. J. 541 =43 !• A. 164 (P. C.). But see 2 % I.C. 
798 = 7 S. L. R. 163. Where a Railway receipt 
was assigned by way of pledge to secure an 
advance made specifically upon it in good faith for 
the consignee, the seller is not entitled to stop the 
goods in transit except on payment or tender tothe 
pledgees of the advances made by them, ( Ibid .) 
The expression ‘ instruments of title ’ means same 
thing as ‘ documents showing title ’ in Ss. 102 and 
108 and * documents of title ’ in S. 10S the varie- 
ty of expression being due to inartistic drafting. 
(Ibid.) A Railway receipt being assignable, by 
endorsement is an instrument of title to the goods 
under S. 103. (Ibid.) RaU way receipt providing 
for delivery of goods only to the consignee or his 
endorsee is not an instrument of title. 16 I. C. 
<51 = 14 Bom. L. R. 532. 

Sec. 104 .— A telegram sent by an unpaid ven- 
dor of goods on his becoming insolvent to a 
Railway Company not to deliver the goods is 
sufficient notice to effect a stoppage in transit 
under S. 104 as no particular form of notice is 


required. 26 I. C. 424-8 S. L. R. 65. See also 
17 Bom. 62. 

Sec. 107 . CONDITIONS OF RE-SaLE. — I f there 
is no complete sale, S. 107 does not apply. 56 I. C. 
647 = 23 ( 3 . 67 ; 1923 Bom. 125 ; 70 I ( ', 843 ; 

66 I. C. 510 ; 8 Lah. 514. Re-sale can be held 
only if property in the goods pass to the pur- 
chaser. 1925 I .ah. 70; 27 Bom. L. R. 1168 = 
1925 Bom, 547 ; 5 Bur. L. J. 198 = 100 I. C. 307 
= A. I. R. 1927 Rang, 81 ; 100 I. C. 795 —A. I. R. 
1927 Lah. 309 Re-sale must be within reasonable 
time. 27 Bom. L. R. 1 168 = 1925 Bom. 547 ; and 
only after notice to vendee. 84 I. C. 472 = 1925 
Oudh 310. The measure of damages for breach 
of a contract to sell, is the difference between the 
contract rate and the rate at the date of breach. 
The buyer who has defaulted is not entitled to 
the benefit of the subsequent rise in prices in 
assessment of damages. 43 Cal. 493*43 I. A. 6 
-.20 C. W. N. 105 =30 M. L. J. <73 (P. C. j ; 10 
I. C. 895 ; 65 I. C. 263 ; 27 I* C, 373. See also 8 
Lah. 514 ; 100 1 . C. 795= A. I, R. 1927 Lah. 269. 
This section applies only where notice ha« been 
given by the seller to the buyer of his intention 
to re-sell after the lapse of a reasonable time. 65 
I. C. 263. In notice of re-sale exact date of re-sale 
need not be mentioned. (1927) M. W. N. 549=* 
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buyer of his intention to do so, re-sell them, after the lapse of a reasonable time, and 
the buyer must bear any loss, but is not entitled to any profit which may occur oh 
•such re-sale. 


Title conveyed by seller of 
jjoods to buyer. 


Title . 

108 . No seller can give to the buyer of goods a 
better title to those goods than he has himself, except in 
the following cases : — 


105 I. C. 613 - A. I. R. 1927 Mad. 880. In mer- 
cantile contracts time is essence of contract. 
1923 Lah. 13b. There can be no right of re-sale 
if the property in the goods has not passed to the 
buyer. 24 Cal. 124 ; 25 Cal. 504 ; 24 Cal. 177 ; 
23 Mad. 18 ; 39 Cal. 569 ; 1924 Lah. 319 : 8 Lah. 
514. Where a right of re-sale is given by the 
contract between the parties, it is not necessary 
that the property in ths goods should pass to the 
purchaser to enable the seller to re-sell the goods 
and claim the difference. 72 I. C. 772 = 1924 
Lah. 319. See also A. I. R. 1927 Rang. 81. 

Reasonable Time.— The right of re-sale can 
be exercised only after the lapse of a reasonable 
time and it cannot be exercised before the last 
date up to which delivery would have been taken 
by the buyer. 95 I. C. 188 = A. I. R. 1926 Nag. 
410. If the goods have been re-sold by the vendor 
within a reasonable time after the breach of con- 
•tract by the purchaser, the measuie of the 
damages will be the difference between price 
agreed to be given and the price realized on the 
re-sale, with the costs and expenses of the re- 
sale. 72 I. C. 772 — 1924 Lah. 319. Not only is 
•vendor bound to wait for a reasonable time after 
giving notice of re-sale, but he is also bound to 
exercise his right of re-sale within a reasonable 
time after the date of the breach. 100 I. C. 795 
= A. I. R. 1927 Lah. 269. Flea of delay in re- 
sale, not taken in pleadings whether can be 
raised in appeal. See 8 Lah. 501. Rights of un- 
paid seller to re-sell goods at purchaser’s risk — 
Rescission of contract — English and Indian Law. 
3 Lah. 296=67 I. C. 228. In a suit for 
damages for breach of contract to buy goods, 
the plaintiff can only recover the differ- 
ence between the contract price and the market 
price at the date of the breach. 56 I C. 647 = 
23 O. C. 67. If the seller exercises his right of 
jre-sale he rescinds the contract sale, the property 
revests in himself and he sells it as owner. A 
seller of goods who gives notice of re-sale and 
makes an invalid re-sale can recover damages for 
breach of contract from the defaulting buyer. 
The measure of damages in such a case is the 
market value on the date of the breach minus 
the value obtained on re-sale. 9 Bur. L. T. 209 
= 36 I. C. 252. The seller can revoke his notice 
of re-sale. (/. bid .) If the buyer pays the contract 
price and re-sale expense before re-sale is effected, 
or within a reasonable time after revocation of 
the notice the seller must deliver the goods to (he 
buyer. ( Ibid .) After the re sale the defaulting 
purchaser has no right, under the original con- 
tract, and he cannot claim the goods upon pay- 
ment of the contract price. {Ibid.') (15 B. L. R. 
2 6 ; 24 Cal. 124 ; 24 Cal. 172 =39 Cal. 568, Foil.) 
The re-sale must be fairly conducted, otherwise 
the purchaser can recover damages as would put 
him in the same position as If the re sale had 
been properly held and proper price obtained. 
{Ibid.) Where a seller putting up the property for 


sale does not advertise such sale in the locality 
and the price is inadequate in consequence the 
buyer is not responsible for the difference between 
the contract price and the inadequate price rea- 
lised at such sale. 35 I. C. 373 = 10 Bur. L. T. 
35. The words of S. 107 are permissive and not 
compulsory. An unpaid vendor who gives notice 
of his intention to pursue the course set out in 
S. 107 is not bound to carry out such intention 
and can change his mind if he likes. 25 I. C. 
799 = 7 L. B. R. 252. In a C. I. F. contract, it is 
essential for the plaintiff to prove that he has 
performed his part by delivery or tender of the 
documents. 100 I. C. 567 = A. I. R. 1927 Lah. 
223. The original vendee in such cases is 
entitled to the benefit of higher prices realiz- 
ed by the vendor in mitigation of the sum pay- 
able by him as damages. {Ibid.) Re-selling 
brokerage and commissiofi for goods not actually 
re-sold cannot be allowed as they are unreason- 
able and not justified by S. 74, being imaginary 
and fictitious. 29 I. C. 933 = 9 S. L. R. 20. 

Sec 108. — Document of title to goods includes 
Railway receipt. 40 Bom. 630=20 C. W. N. 
1182 = 31 M. L. J. 541 =43 I. A. 164 (P. C.). See 
also under S. 102. Mate’s receipt is not to be 
regarded to be a negotiable security nor a bill of 
lading nor a document of title, and no practice 
of general application among merchants existed by 
which such a receipt was regarded as negotiable 
in the ordinary course of business. 41 Cal. 670 = 
18 C. W. N. 457 = 22 I. C. 31 1 ( P. C.). Share 
certificate allowed to be with broker — Transfer by 
latter — Estoppel of owner. 23 Bom. L. R. 1144 — 
46 Bom. 489. See also 46 Cal. 342 = 22 C. W. N. 
1042 (Transfer by pledge); 50 Born. 229 = 96 
I. C. 30 - A. I. R. 1926 Bom. 338. A Railway 
receipt is a mercantile document of title and an 
endorsee thereof can maintain a suit for the loss 
of the goods covered by it. 25 I. C. 380 = 38 Bom. 
659. “ Possession” in Excep. 1 to S. 108 does not 
apply to qualified possession such as that of hire 
of goods or where the possession is diffeient from 
mere possession for specific purpose. A 
pledgee’s possession is not such as would entitle 
him to deal with the goods in fraud of the rights 
of the owner. 46 Cal. 342 = 22 C. W. N. 1042. 
Share certificates, if “goods” and transferable by 
negotiation. See 48 I. C. 966 = 46 Cal. 331 ; the 
expression “ goods ” in S. 108 of the Contract 
Act includes all moveable pioperty. {Ibid.) See 
also 10 I. C. 359 = 38 Cal. 127 (Delivery order). 
Where a gratuitous bailment of jewels fora 
specific purpose is made and the pledgee sells 
them to a bona fide purchaser for value without 
notice, the latter does not acquire a good title to 
the jewels a9 against the real owner. 42 M. L. J. 
32 = 45 M. 173. The word “possession” in S. 178 
is used in the same sense as in S. 108 and neither 
of the sections applies where the possession is 
qualified or for a specific purpose. ( Ibid ,) A 
bona fide purchaser of hypothecated goods from 
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Exception i .— When any person is, by the consent of the owner, in possession of 
any goods, or of any bill of lading, dock-warrant, warehouse-keeper's certificate, whar- 
finger’s certificate or warrant or order for delivery, or other document showing title to 
goods, he may transfer the ownership of the goods of which he is so in possession, or 
to which such documents relate, to any other person, and give such person a good 
title thereto, notwithstanding any instructions of the owner to the contrary : Provided 
that the buyer acts in good faith, and under circumstances which are not such as to 
raise a reasonable presumption that the person in possession of the goods or documents 
has no right to sell the goods. 

Exception 2.*— If one of several joint-owners of goods has the sole possession of 
them by the permission of the co-owners, the ownership of the goods is transferred to 
any person who buys them of such joint-owner in good faith, and under circumstances 
which are not such as to raise a reasonable presumption that the person in possession 
of the goods has no right to sell them. 

Exception 3. — When a person has obtained possession of goods under a contract 
voidable at the option of the other party thereto, the ownership of the goods is trans- 
ferred to a third person who, before the contract is rescinded, buys them in good faith 
of the person in possession ; unless the circumstances which render the contract void- 
able amounted to an offence committed by the person in possession or those whom he 
represents. 

In the case the original seller is entitled to compensation from the original pur- 
chaser for any loss which the seller may have sustained by being prevented from res- 
cinding the contract. 

Illustrations . 


(a) A buys from B, in good faith, a cow which B had stolen from C. The property in the 
cow is not transferred to A. 

(b) A a merchant, entrusts B, his agent, with a bill of lading relating to certain goods, and 
instructs B not to sell the goods tor less than a certain price, and not to give credit to D. B sells the 
goods to D for less than that price, and gives D three months’ credit. The property in the goods 
passes to I) • 

V ( c ) A sells to B goods of which he has the bill of lading, but the bill of lading is made out 
for delivery of the goods to C, and it has not been endorsed by C. The property is not transferred 
to /? 

(d) A , B and C are joint Hindu brothers, who own certain cattle in common. A is left by B 
and C in possession of a cow, which he sells to D. D purchases bona fide. The pioperty in the cow 

is transferred to D. ... 

(e) A , by a misrepresentation not amounting to cheating, induces B to sell and deliver to him 
a horse. A sells the horse to C before B has rescinded the contract. The property in the horse is 


the hypothecator without notice of the incum 
brance, takes the goods free of it. 42 Mad. 59 ^ 
35 M. L. J. 450. Ss. 108 and 178 apply only where 
the intermediate possessor is entitled to a legal 
dominion over the property and not where he has 
mere custody thereof. 3^ Mad. 783 = 231. C. 
174 (12 B. L. R. 42 ; 24 Bom. 458 = 27 Mad. 
424, foil.). Mere bona / ides of the purchaser or 
pledgee is not enough ; he will have to prove 
that by some act or omission the true owner has 
forfeited his right to recover back his possession. 
(/bid.) 1 Bur. L. J. 164-1923 Bang. 98 CO A 

document showing title to goods represents the 
goods to which it relates and the law governing its 
transferability is the same as that for the goods 
themselves as contained in Ss. 101 and 178. 40 

I, C. 86=10 Bur.L.T. 92. See also 42 1.0.829 = 
11 S. L. R. 56. The test whether document is a 
‘Document of title’ or a ‘document showing title’ 
is whether the document is used in the ordinary 
course of business as proof of possession or 
control of the goods or as authorizing by endorse- 
ment or delivery the possessor of the document 
to transfer or receive the goods, 40 I. C. 86 = 
IO Bur, L. T. 92. See also 42 I.C. 829 = 11 S.L.R. 
56. Endorser of delivery order gives an implied 


warranty of title. {Ibid.) Exception to the section 
does not apply to cases of qualified possession, 
e.g*. an owner under a hiie purchaser agreement. 
40 I. C. 888—54 P. R. 1919 ; 67 I. C. 638 — 3 
Lah. L. J. 249 ; 53 I. C. 50. But see 59 
I. C. 963, Where paddy is entrusted to a miller 
for milling, his possession being a qualified one 
is not protected by the Excep. ( 1 ). 55 I.C. 239 
12 Bur. L. T. 184. 

Sec. 108 , Excep. (1). — A mate’s receipt is not a 
document showing title to goods within Fxcep. 
(1). 55 I. C. 239 = 12 Bur.L.T. 184 (44 Cal. 
670 = 40 Bom. 630, I<ef.). An honest purchase 
made carelessly without making proper enquiries 
is not made in good faith and does not convey 
any title. 12 I. C. 809 = 4 Bur. L.T. 128. See also 
86 I. C. 908 = 1924 Rang. 379. 

MORTGAGE OF STOCK-IN-TRADE.— Mortgagor 
in possession tranferring it to bona fide purchaser 
without notice of mortgage — Mortgagee cannot 
have any lien over the goods on the principle 
of this section. 6 Bur. L. J. 238 =5 R. 633(42 
Mad. 59, Rel. on). 

Exoep. ( 2 ). — As to application of excep. (2)- 
to Hindu joint family, see 11 B. L. R. 198, 
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Seller’s icsponsibility 
badness of title. 


for 


transferred to C ; and B is entitled to compensation from A for any loss which B has sustained by 
being prevented from rescinding the contract. 

if) A compels by a wrongful intimidation, or induces him by cheating or forgerv, to sell him 
a horse, and before B rescinds the contract, sells the horse to C . The property is not transferred to C.’ 

Warranty . 

109. Tf the buyer, or any person claiming under him, is, by reason of the invali- 
dity of the seller’s title, deprived of the thing sold, the 
seller is responsible to the buyer, or the person claiming 
under him, for loss caused thereby, unless a contrary 
intention appears by the contract. 

Establishment of implied 

110 . An implied warranty of goodness or quality may 
be established by the custom of any particular trade. 

111. On the sale of provisions, there is an implied 
warranty that they are sound. 

112. On the sale of goods by sample, there is an 
implied warranty that the bulk is equal in quality to the 
sample. 

113 Where goods are sold as being of a certain denomination, there is an 
implied warranty that they are such goods as are 
goods Te'sol^s being W of er a commercially known by that denomination, although the 
certain denomination. buyer may have bought them by sample, or after inspec- 

tion of the bulk. 


warranty of goodness or 
quality. 

Warranty of soundness im- 
plied on sale of provisions. 


Warranty of bulk implied on 
sale of goods by sample. 


Explanation . — But if the contract specifically states that the goods, though 
sold as of a certain denomination, are not warranted to be of that denomination, there 
is no implied warranty. 

Illustrations . 

(a) A , at Calcutta, sells to B twelve bags of “ waste silk,” then on its way from Mursheda- 
bad to Calcutta. There is an implied warranty by A that the silk shall be such as is known in the 
market under the denomination of “ waste silk.” 

(b) A buys, by sample and after having inspected the bulk, 100 bales of “ Fair Bengal ” 
cotton. The cotton proves not to be such as is known in the market as “Fair ” Bengal : there is a 
breach of warranty. 

114. Where goods have been ordered for a specified purpose, for which goods of 
the denomination mentioned in the order are usually sold, 

Warranty where goods or there is an implied warranty by the seller that the goods 
dered for a specified purpose. .. , * r 

supplied are fit for that purpose. 


Sec. 109 . — A warranty by the seller that the 
horse sold is sound is not waived by the purcha- 
ser obtaining a veterinary doctor’s certificate as 
to the soundness of the horse. 14 I. C. 135=9 
A. L. J. 285. As to warranty on execution sales, 
see 3 Cal. 806. As to implied warranty of title, 
see also 29 C. W. N. 537 = 1924 P. C. 143; 86 
I. C 1020 = 1925 I. ah. 366. 

Secs. 112 and 113 . — To recover special dama- 
ges for a breach of warranty in a re-sale the 
buyer should not have been negligent in failing 
to detect the inferiority of the goods before he 
re sells or deals with them. 59 I. C. 424 = 16 
P. W. R. 1921. On this section, see also 12 Bom. 
50 ; 6 C. W. N. 495. 

Sec. 118 . — Sale of goods — Implied warranty of 
fitness — Railway sleepers — Goods to be passed 
by vendor’s agent— Damages — Right of buyer. 34 
Mad. 453 =38 I. A. 169 = 15 C. W. N. 981=21 
M. L* J. 1 1 10 (P. C.). A buyer can refuse to 
take delivery of goods when they do not corre- 
spond to the description in the contract and is 
not liable for damages to the vendor arising form 
the breach. 55 I. C. 209. The effect Qf S. 1 13 is 
that when there is no express warranty in the 
sale of goods, there is an implied warranty of 


merchantability. The question whether goods 
are “merchantable” in law is a question of mixed 
fact and law. 43 M. L. J. 208 = 16 L. W. 145 = 
69 I. C. 396. Where goods are sold by 
description there is an implied warranty that the 
goods shall be of merchantable quality. 35 
M. L. J. 180 = 47 I. C. 555. This is so even 
when the purchase is after inspection but if the 
buyer has examined the goods there is no implied 
warranty as to defects which- such examination 
would have revealed. (/ bid ,) See also 54 I. C. 
315. Thi 9 section does not apply to a sale of 
specific goods which were before the parties at 
the time of the negotiation. 57 I. C. 481=7 
O. L. J. 312. A commission agent, buying goods 
differs from the ordinary seller in that instead of 
getting a profit on the price he gets a payment by 
way of commission. In other respects he is on 
the same footing as regards the buyer. This 
section applies and there is an implied warranty 
that the goods supplied are of a certain denomi- 
nation. 25 I. C. 927 = 7 L. B. R. no. 

See. 114 Implied contract as to warranty— 

Caveat emptor— English and Indian Law. 25 
Bom. L. R. 7 78 = 77 I. C. 150. 
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Illustration . 

B orders of A, a copper manufacturer, copper for sheathing a vessel. Ay on this order, 
supplies copper. There is an implied warranty that the copper is fit for sheathing a vessel. 

Warranty on sale of articles 115. Upon the sale of an article of a well-known 

kind wel, ‘ known ascertained kind, there is no implied warranty of its 

fitness for any particular purpose. 

Illustration. 

B writes to A, the owner of a patent invention for cleaning cotton — “Send me your patent 
cotton-cleaning machine to clean the cotton at my factory.” A sends the machine according to 
order. There is an implied warranty by A that it is the article known as A's patent cotton-cleaning 
machine, but none that it is fit for the particular purpose of cleaning the cotton at B's factory. 

116. In the absence of fraud and of any express warranty of quality, the 
seller of an article which answers the description under 
for faten^defecf 01 res ^ onsl ,e which it was sold is not responsible for a latent 

defect in it. 


Illustration . 

A ".ells to B a horse. It turns out that the horse had, at the time of the sale, a defect of 
which A was unaware. A is not responsible for this. 

117. Where a specific article sold with a warranty has been delivered and 
_ accepted, and the warranty is broken, the sale is not 

warranty 5 ng * ^ °* thereby rendered voidable, but the buyer is entitled to 

compensation from the seller for loss caused by the breach 

of warranty. 

Illustration. 

A sells and delivers to B a horse warranted sound. The horse proves to have been unsound at 
the time of sale. The sale is not thereby rendered voidable, but B is entitled to compensation from 
A for loss caused by the unsoundness. 


Right of buyer on breach of 
warranty in respect of goods 
not ascertained. 


118. Where there has been a contract, with a 
warranty, for the sale of goods which, at the time of the 
contract, were not ascertained or not in existence, and 
the warranty'is broken, the buyer may — 


accept the goods or refuse to accept the goods when tendered, 
or keep the goods for a time reasonably sufficient for examining and trying 
them, and then refuse to accept them ; provided that during such time he exercises 
no other act of ownership over them than is necessary for the purpose of examination 
and trial. 


Sec. 116 . — The words ‘ latent defects ’ mean a 
defect which is not obvious to the eye and is not 
apparently noticeable. Section applies to a case 
of sale by sample. 43 C. L. J. 126—94 I. C. 
873 = A.I.R. 1926 Cal. 749. 

Sec. 118 . — It is not the duty of the purchaser 
who refuses to take delivery to return the goods 
tt> the seller from the place of delivery at his cost. 
35 All. 325 = 19 I.C. 234. See also 1925 Mad. 221. 
The question of acceptance does not arise when 
the property in the goods has passed to the buyer. 
70 I. C. 877 = 24 Bom. L. R. 991 — 1923 Bom. 92. 
The liability of the seller ceases with the trans- 
mission of the delivery order, on receipt of which 
the buyer should, under the terms of the contract 
for sale, clear the goods, and from that date the 
seller can claim interest and godown rent. The 
seller’s holding of the goods for the buyer is as 
effective as physical delivery to the buyer. 41 
Bom. si8— 37 I. C. 271. Exchange — Time as of 
the essence of contract— Consent decree. 36 I. C. 
598*= 18 Bom. Li R. 803. When the goods are 
delivered to the vendees the onus is upon them to 
prove that they had in fact rejected them as of 
inferior quality within a reasonable time. 34 I.C. 


290 = 23 C.L.J. 415. Where the goods are sold 
and delivered to a buyer the buyer can have the 
goods in his custody for a reasonable time to 
examine them and see whether they comply with 
the warranty. At the same time, the buyer loses 
his right to reject the goods by any act amounting 
to acceptance. Mere receipt of goods is no accept- 
ance. 651.0.464 = 1922 Lah. 127 (23 C. L. J. 
415). See also 35 All. 370. What is reasonable 
time is purely a question of fact and has to be 
decided on the circumstances of each case. A 
period of 18 days was held not to be a reasonable 
time in the case of cotton goods. 65 I. C. 464 = 
1922 Lah. 127. Where the purchasers complain 
that all purchases are not of the stipulated quali- 
ty, they have no right to ask for sample 
before taking delivery but they should take deli- 
very and then make their claim. 21 I. C. 573 = 
f 1913) M.W.N. 895. Taking delivery of goods 
for sale to avoid further loss does not affect th« 
question of acceptance. 14 I. C. 248. Sale of 
goods — Breach of warranty — Surveyor's report — 
Binding on seller — Trade usage. 49 I. C. 49 - 12 
S.L.R, 78.* 
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In any case the buyer is entitled to compensation from the seller for any loss 
caused by the breach of warranty ; but, if he accepts the goods and intends to claim 
compensation, he must give notice of his intention to do so within a reasonable time 
after discovering the breach of the warranty. 

Illustrations. 

(a) A agrees to sell and, without application on B's part, deliver to B 200 bales of unascer- 
tained cotton by sample. Cotton not in accordance with sample is delivered to B. B may return it 
if he has not kept it longer than a reasonable time for the purpose of examination. 

(*) />’ agrees to buy of A twenty-five sacks of Hour by sample. The flour is delivered to B , 
who pays the price. B , upon examination, finds it not equal to sample ; B afterwards uses two sacks, 
and sells one. He cannot now rescind the contract and recover the price, but he is entitled to com- 
pensation from A for any loss caused by the breach of warranty. 

(«') B makes two pairs of shoes for A by A's order. When the shoes are delivered they do 
not fit A. A keeps both pairs for a day. He wears one pair for a short time in the house, and takes 
a long walk out of doors in the other pair. He may refuse to accept the first pair, but not the 
second. But he may recover compensation for any loss sustained by the defect of the second pair. 


When buyer may refuse to 
accept, if goods not ordered 
are sent with goods ordered. 


Miscellaneous. 

119 . When the seller sends to the buyer goods not 
ordered with goods ordered, the buyer may refuse to 
accept any of the goods so sent, if there is risk or trouble 
in separating the goods ordered from the goods not 
ordered. 


Effect of 
to accept. 


wrongful refusal 


Illustration . 

A orders of B specific articles of China. B sends these articles to A in a hamper, with other 
ai tides of China which had not been ordered. A may refuse to accept any of the goods sent. 

120. If a buyer wrongfully refuses to accept the 
goods sold to him, this amounts to a breach of the con- 
tract of sale. 

121. When goods sold have been delivered to the 
buyer, the seller is not entitled to rescind the contract on 
the buyer’s failing to pay the price at the time fixed unless 
it was stipulated by the contract that he should be so 
entitled. 

122. Where goods are sold by auction, there is a 
distinct and separate sale of the goods in each lot, by 
which the ownership thereof is transferred as each lot is 
knocked down. 

123 . If, at a sale by auction, the seller makes use of 
pretended biddings to raise the price, the sale is voidable 
at the option of the buyer. 


Right of seller as to rescis- 
sion on failure of buyer to pay 
price at time fixed. 


Sale and transfei 
^old by auction. 


of lots 


Effect of use by seller of 
pretended biddings to raise 
pi ice. 


CHAPTER VIII. 


124 . 


“Contract 

defined. 


Of Indemnity and Guarantee. 

A contract by which one party promises to save the other from loss caused 
M to him by the conduct of the promisor himself, or by the 
of indemnity conduct of any other person, is called a “ contract of 
indemnity. ’’ 


Sec. 119. — When a larger supply than was 
actually ordered is consigned, the person who has 
ordered the goods cannot refuse the consignment 
m toto when the goods actually ordered is sever- 
able from the rest without risk or trouble. 5 L. 
W. 149 = 37 I.C. 792. A consignee has got the 
right to reject the goods when more than what 
was ordered is sent. That the consignor’s agent 
subsequently offered to reduce the consignment 
cannot affect the legal position of parties. 74 I. 
C. 923= 1924 A. 53. See also (1927) M.W.N. 549. 
Vendor sending more goods than contracted for — 
Acceptance by purchaser — Breach of contract — 
Measure of damages. See (1927) M.W.N. 549 = 
105 I.C. 6i3 = A.I,R. 1927 Mad. 880. 

Sec. 120. — Wrongful refusal by the purchaser 


to accept the goods sold to him amounts to a 
breach of contract. 19 I. C. 93=80 P. R. 1913* 
See 34 Bonn 92 : 36 Cal. 736. 

Sec. 121 — The stipulation referred to must be 
an exprees stipulation r nd Rule (c) of the Bombay 
Stock Exchange cannot be read as such. 50 Bom. 
360 =53 I. A. 92 = 51 M. L. J. 1 = A. I. R. 1926 
P. C. 38 P. C\). 

Sec. 122 . — See 16 Cal. 702 ; 14 Mad. 225. 

Sec. 123. — A sale is voidable at the instance of 
the buyer under S. 123 by reason of puffers being 
employed to raise the price by fictitious bids. 3 
P.W. R. 1916=31 I.C. 689. 

Sec. 124. — Distinction between contract of in- 
demnity and guarantee — Unlike the case of a 
contract of guarantee, there is no direct right of 
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Rights of indemnity-holder 
when sued. 


Illustration . 

A contracts to indemnify B against the consequences of any proceedings which C may take 
against B in respect of a certain sum of 200 rupees. This is a contract of indemnity. 

125 . The promisee in a contract of indemnity, acting 
within the scope of his authority, is entitled to recover 
from the promisor — 

(1) all damages which he may be compelled to pay in any suit in respect of 
any matter to which the promise to indemnify applies ; 

(2) all costs which he may be compelled to pay in any such suit if, in bringing 
or defending it, he did not contravene the orders of the promisor, and acted as it 
would have been prudent for him to act in the absence of any contract of indemnity, 
or if the promisor authorized him to bring or defend the suit ; 

(3) all sums which he may have paid under the terms of any compromise of 
any such suit, if the compromise was not contrary to the orders of the promisor, and 
was one which it would have been prudent for the promisee to make in the absence 
of any contract of indemnity, or if the promisor authorized him to compromise the 
•suit. 

126 . A ‘ contract of guarantee ” is a contract to perform the promise, or 
discharge the liability, of a third person in case of his 
“ surety!’ ,r ^‘ C p rinci pa^debtor',” d . efa “ h - The person who gives the guarantee is called 
and “creditor.” the surety ; the person in respect of whose default the 

guarantee is given is called the “principal debtor’’, and the 


action on the original contract to the person who 
indemnifies, against the person whose conduct 
has caused loss — He can sue only in the name of 
the promisee. 49 Mad. 156 — 95 I. C. 154 = A. I. R. 
1926 Mad. 544. Covenant against loss — Breach 
— Suit for damages when person indemnified had 
not paid money. 41 All. 395=51 1 . C. 158. 
Contract of indemnity — Decree against defendant 
— Third party notice— -Claim should be confined 
only to amount decreed. 59 I. C. 16. As to in- 
demnifying surety, see also 63 I. C. 108 It is not 
necessary that actual damage should be caused 
before the party affected can sue on it. *92 I. C. 
715 -A. I. R. 1926 Mad. 597. Where the vendor 
•contracts to indemnify the vendee against the 
costs of litigation, the vendee can claim pleader’s 
fees unless they are unreasonable. 43 Mad. 898 
= 39 M. L. J. 316. When an assignee of a debt 
•whom the assignor had agreed to indemnify 
against loss sues on the debt and his suit is 
dismissed after a fair trial, he is entitled to be 
•indemnified. (1917) M. W.N. 868. A stipulation 
in a contract of sale to discharge an existing 
•encumbrance on the property sold, is in the nature 
of an indemnity. 38 I. C. 188 — 5 L. W. 228. 
Forbearance to sue principal at the surety’s 
request is sufficient consideration for promise by 
a surety to pay the amount himself. 12 I. C. 126 
= (1911) 2 M. W. N. 145. Suretyship and in- 
demnity — Distinction. 3 Pat.L.J. 396 = 46 I.C. 27. 

Sec. 125. — Suit for damages lies for breach of 
contract of indemnity for loss of possession when 
the title is impaired and not necessarily when 
possession is actually lost. 31 M. L. ). 556=35 I. 
C. 789. Suit by surety on a contract of indemnity 
before he has paid the money is premature. 50 
I. C. 611 =15 N. L. R. 78. “ Payment” means 

payment in money or its equivalent and not by the 
execution of a fresh bond. (. Ibid .) Where on a 
sale of land a portion of the purchase-money is 
left with the vendee to pay certain debts of the 
vendor and the vendee also agreed to compensate 
the vendor in case of his default in paying the 


amounts, the vendor can sue the vendee on a 
breach of the covenant without proof of actual 
loss sustained by him (vendor) by such breach. 
35 M. L. J. 692=49 I. C. 313. The amount 
recoverable is the amount which has been paid 
whether under a consented decree or under dona 
fide compromise 50 I. C. 6u = 15 N. L. R. 7 8. 
Decree against promisee — If can be impeached by 
promisor — Recovery of costs. 22 N. L. R. 49 
A, I. R. 1926 Nag. 109. As to liablity of surety, 
see also 7 B. 76 ; 6 B. H. C. R. 241 , 3c Mad. 235 , 
88 I. C. 699 ; non-liability for time-barred debt 
19 Bom. 697. Limitation against surety See 44 
Cal. 978. See also 34 All. 429 = 14 I. C. 245. 

Sec. 126 — S. 126 makes no difference between 
an oral and written guarantee, the former being 
as equally binding as the latter. 42 All. 70 = 52 
I. C. 684. Where a surety has paid off the whole 
debt, he is entitled to stand in the place of the 
creditor who has been so paid off and is entitled 
to the benefit of every security w’hich the creditor 
had against the debtor at the time when the 
suretyship contract was entered into, {/bid.) 
Mere recommendation does not constitute 
guarantee. A. I. R 1927 Mad. 620 

Secs. 126 and 128.—“ Liability” under Ss. 126 
and 128 means a liability enforceable at law and 
if such liability does not exist there cannot be a 
contract of guarantee. 42 Bom. 444=46 I. C. 
122. A payment by principal is not binding on 
the surety. 44 Cal, 978 = 21 C. W.N. 482. 
S. 128 is directed to defining the liability of a 
surety upon the terms of guarantee, not intended 
to affect the statute of limitation. 44 Cal. 978, 
supra . Applicability of section to surety under 
S. 145, Cr. P. C. 29 I. C. 149 — 19 C. W. N 961. 
There need not be privity between a principal 
debtor and a surety. All debtors whose debt the 
surety promises to pay are his principal debtors 
though they are not the objects of his benevolent 
intention. 40 M. L. J. 529 = 62 I. C. 7o6 = (i92i) 
M. W r . N. 334. 
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person to whom the guarantee is given is called the “creditor.” A guarantee may be 
either oral or written. 

127 . Anything done, or any promise made, for the benefit of the principal 

Consideration for guarantee. debtor ma ^ be a sufficient consideration to the surety for 

giving the guarantee. 

Illustrations. 

(a) B requests A to sell and deliver to him goods on credit. A agrees to do so, provided C 
will guarantee the payment of the price of the goods. C promises to guarantee the payment in con- 
sideration of A's promise to deliver the goods. This is a sufficient consideration for C's promise. 

( b ) A sells and delivers goods to B. C afterwards requests A to forbear to sue B for the debt 
for a year, and promises that if he does so, C will pay for them in default of payment by B. A 
agrees to forbear as requested. This is a sufficient consideration for C's promise. 

(O A sells and delivers goods to B. C afterwards, without consideration, agrees to pay for 
them in default of B. The agreement is void. 

128 . The liability of the surety is co-extensive with 

Surety’s liability. that of the principal debtor, unless it is otherwise provided 

by the contract. 

Illustration . 

A guarantees to B the payment of a bill of exchange by C, the acceptor. The bill is dis- 
honoured by C. A is liable not only foi the amount of the bill but also for any interest and charges 
which may have become due on it. 

“ Continuing guarantee.” 129 . A guarantee which extends to a series of trans- 

actions is called a “continuing guarantee.” 

Illustrations. 

(a) A in consideration that B will employ C in collecting the rent of B's zamindari, promises 
B to be responsible, to the amount of 5,000 rupees, for the due collection and payment by C of those 
rents. This is a continuing guarantee. 


Sec. 127. — A mere recommendation by one 
person to another to lend money to a third per 
son does not render the first person, a surety 01 
liable for the loan, if given. 24 M. L. J. 249 — 25 
I. C. 726 (20 Bom. 755, foil.; 24 W.R. 445 Dist ). 
Sec also 97 I.C 866. As to what is good considera- 
tion for surety for giving guarantee, and as how 
surety is discharged, see 23 C.W.N, 545=50 I.C. 
651 (P.C. ). A contract of guarantee cannot be en- 
forced unless there was some consideration for 
the guarantee. 33 I. C. 723. On this section, see 
also 31 Cal. 242 ; 1 All. 487. 

Sec. 128. — Principal and surety — Liability of — 
Limitation for suit against surety — Starting point. 
53 I. C. 999. Surety must pay interest until 
satisfaction. 9 S.L.R. 237 = 1925 Sind 164. This 
section does not refer to the nature of the princi- 
pal’s obligation but only to the extent of the 
surety’s liability. 2 Lah. 204=22 Cr. L. J. 662 = 
63 I.C. 454 =3 U.P.L.R. (L.) 77. Surety’s liability 
can be limited by special contract or made contin- 
gent upon some event other than the principal 
debtor. 95 I. C. 707 (2) = A.I.R. 1926 Nag. 449. 
A creditor may sue the surety though he 
does not sue the insolvent principal debtor. 
In a suit by the creditor against the surety, 
principal debtor need not be a party. 50 1. 

312. A suit may be maintained against the 
surety though the principal has not been sued. 48 
I. C. 424 = 91 P. K. 1918. When, on appeal by 
the principal debtor only, against, a decree both 
against him and surety, the decree is reversed 
the surety is not thereby discharged from his lia- 
bility. 14 P. W. R. 1911=91. C. 742. (5 Bom. 

547 and 1 2 Cal. 330, foil.) The liability of a surety 
s co-extensive with that of the principal debtor 
and the liability ceases when the principal’s 
debt has been extinguised by the merger of the 
estate of the creditor and the debtor. 44 M. L. J. 
171 =72 I.C, 194 = 1923 M. 340. Where the cause 
Df action is separate, the liability of the suretvis 


also separate w'ith respect to each of the promis- 
sory notes, although he became surety for the 
consolidated amount. 40 I. C. 347=5 LAV. 721. 
A creditor can proceed against the surety and 
compel him to pay, before exhausting his remedies 
against the principal debtor. 37 I.C. 401 =5 L.W. 
161. ( 19 Bom. 578, dist ). Where a surety pro- 
mised to make good any discrepancies of the prin- 
cipal debtor in his dealings with A to the extent 
of Rs. 1,000 and wrote a letter subsequently to 
entrust the principal debtor with further business 
referring to the guarantee already given his lia- 
bility does not thereby become unlimited. 21 I. 
C. 322 = 14 M.L.T. 249. A surety become^ liable 
only on the contiact of suretyship and not by the 
mere fact of the loan. He is liable for each loan 
as soon as it is made 9 I.C. 204 = 21 M L.J. 457. 
Where the contract is invalid for want of registra- 
tion but only the equities arising in favour of the 
parties out of the subsequent acts of the parties 
can be enforced under the doctrine of part per- 
formance, the liability of the surety under the 
contract cannot be enforced. 95 I.C. 824 A.I.R. 
1926 Nag. 466. Under this section the death of 
the principal debtor does not discharge the sure- 
ty from his obligation. 69 I. C. 557 -- J 9 2 3 Dab. 
145. Surety — Rights and liabilities of. Sec 27 
I. C. 309 =8 S. L. R. 1 12. 

Sec. 129.-— Continuing guarantee must refer to 
a series of transactions some of which were un- 
known at the time. 1925 Nag. 7 =22 N. L. R. 158. 
License to sell liquor for 3 vears granted on the 
faith of the guarantee— It was not a continuing 
guarantee. 961.^248 = 28 Bom. L. R. 662 = 
A. I. R. 1926 Bom. 465. A security contained 
the following clause “ our heirs and legal repre- 
sentatives shall be bound by the terms of this 
surety bond in the same way in which we are 
bound by them”. Held , that it amounted to a 
continuing guarantee. 55 Cal. 154. 
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( 5 ) A guarantees payment to A*, a tea-dealer to the amount of jfioo, for any tea he may 
from time to time supply to C. B supplies C , with tea to above the value of ^ioo, and C pays B 
for it. Afterwards^ supplies C with tea to the value of ^200. C fails to pay. The guarantee 
given by A was a continuing guarantee, and he is accordingly liable to B to the extent of ^100. 

u) A guarantees payment to B of the price of five sacks of flour to be delivered by B to C 
and to be paid for in a month. B delivers five sacks to C. C pays for them. Afterwards B delivers 
four sacks to C , which C does not pay for. The guarantee given by A was not a continuing guarantee, 
and accordingly he is not liable for the price of the four sacks. 

. . 130. A continuing guarantee may at any time be 

a ev ^ f ^ tlon 0 contin u in g revoked by the surety, as to future transactions, by notice 

guoianicc, , 

to the creditor. 


Ill ustrations . 


( a ) A , in consideration of B's discounting, at A's request, bills of exchange for C , guarantee^ 
to A/for twelve months, the due payment of all such bills to the extent of 5,000 rupees. B discounts 
bills for C to the extent of 2,000 rupees. Afterwards, at the end of three months, A revokes the 
guarantee. This revocation discharges A from all liability to B for any subsequent discount. But 
A is liable to B for the 2,000 rupees, on default of C. 

(b) A guarantees to B , to the extent of 10, coo rupees, that C shall pay all the bills that B 
shall diaw upon him. B draws upon C. C accepts the bill. A gives notice of revocation. C dis- 
honours the bill at maturity. A is liable upon his guarantee. 


Revocation of continuing 
guarantee by surety’s death. 


131. The death of the surety operates, in the ab- 
sence of any contract to the contrary, as a revocation of a 
continuing guarantee, so far as regards future transactions. 


132. Where two persons contract with a third person to undertake a certain 


Liability of two persons 
primarily liable, not affected 
by arrangement between them 
that one shall be suretj on 
other’s default. 

been aware of its existence. 


liability, and also contract with each other that one of 
them shall be liable only on the default of the other, the 
third person not being a party to such contract, the 
liability of each of such two persons to the third person 
under the first contract is not affected by the existence of 
the second contract, although such third person may have 


Illustration . 

A and B make a joint and several promissory note to C. A makes it, in fact, as suret} for B , 
and C knows this at the time when the note is made. The fact that A, to the knowledge of C\ made 
the note as surety for B , is no answer to a suit by C against A upon the note. 


con- 


Any variance, made without the surety’s consent, in the terms of the 

tract between the principal [debtor ] 1 and the creditors, 
discharges the surety as to transactions subsequent to the 
variance. 


133. 


Discharge of surety by vari 
ance in terms of contract. 


Sec. 130 . — A continuing guarantee enables surety 
to withdraw’ as to future transactions but a gua- 
rantee covering definite case does not enable a 
surety to nullify the security by withdrawal by 
means of a mere notice to creditor. 37 I.C. 919. 
It is not competent to the surety for a receiver 
appointed by Court, to discharge himself merely 
by notice to the decree-holder or other person at 
whose instance or for whose benefit the recei- 
ver was appointed. 30 C. W. N. 266 = (1026) 
M.W.N. 493 = A. I. R. 1926 P.C. 32 (P.C.). Cre- 
ditor is not bound to exhaust his remedies against 
the principal debtor before proceeding against 
the surety. See 59 I.C. 312. A surety under O. 41, 
R. 6, C.P.C., is not a continuing guarantee with- 
in S. 130. 32 I. C. 807. Where the surety deposi- 
ted certain securities as security for faithful dis- 
charge of duty by his son, his death does not 
determine the guarantee. 42 I.C. 900. This sec- 
tion does not apply to special contract of surety- 
ship by surety to administration bond, irrespec- 
tive of the grant of Letters of Administration. 
36 I. C. 100 = 10 Bur. L. T. 237. Surety to ad- 
ministration bind discharge of. See 5 Mys. L. J. 
105 - 


Sec. 131 . — Continuing guarantee — Does not 
terminate on death of guarantor. 43 All. 132 - bi 
I.C. 138; 47 I. A. 164 (P.C.) ; 55 Cal. IS4- 

Sec. 132 . — See 3 Cal. 184 (Liability of acceptor 
and drawer of bill of (exchange). 

Sec. 133. — 5 The word “ debtor ” was inserted 
by Act XXIV of 1917. 

Sees. 133 and 135 . —Discharge of surety — Re>- 
cission of contract. 58 I. C. 272=22 Bom. L. R. 
71 1. See also y Lah. L. J 343 == 1925 Lah, 552. 
Principal and surety — Variation in contract w T ith 
principal effect of. 45 Bom. 157=58 I. C. 184 ; 
73 L C. 353 = 1924 Lah. 21 1 ; 71 I. C 783 (2). 
So long as an account with the Bank is unbroken 
a surety should not, without bis consent express 
or implied, be prejudiced by any departure from 
the rule of appropriation of items in order of 
date. 33 I. C. 34-20 C. W. N. 562 A surety 
cannot escape liability on the ground that the 
circumstances were such that the principal debtor 
was entitled to avoid the contract when in fact 
the contract was not avoided. 29 I. C. 712. A 
slight alteration in the course of business does 
not amount to an alteration in the main contract 
such as would affect the liability of the surety 
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Illustrations. 

(a) A becomes surety to C for B's conduct as a manager in C's bank. Afterwards, B and C 
contract, without As consent, that B's salary shall be raised, and that he shall become liable for one- 
fourth of the losses on overdrafts. B allows a customer to overdraw, and the bank loses a sum of 
money. A is discharged from his suretyship by the variance made without his consent, and is not 
liable to make good this loss. 

(b) A guarantees C against the misconduct of B in an office to which B is appointed by C, and 
of which the duties are defined by an Act of the Legislature. By a subsequent Act, the natute of the 
office is materially altered. Afterwards, B misconducts himself. A is discharged by the change from 
future liability under his guarantee, though the misconduct of B is in respect of a duty not affected 
by the later Act. 

(<r) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon A's becoming surety 
to C for B's duly accounting for moneys received by him as such clerk. Afterwards, without A's 
knowledge or consent, C and B agree that B should be paid by a commission on the goods sold by 
him and not by a fixed salary. A is not liable for subsequent misconduct of B. 

(I) A gives to C a continuing guarantee to the extent of 3,000 rupees for any oil supplied by 
C to B on credit. Afterwaids B becomes embarrassed, and, without the knowledge of A , B and C 
contract that C shall continue to supply B with oil for ready money, and that the payments shall be 
applied to the then existing debts between B and C. A is not liable on his guarantee for any goods 
supplied after this new arrangement. 

(<r) C contracts to lend B 5,000 rupees on the 1st March. A guarantees repayment. C pays the 
5, coo rupees to B on the 1st January. A is discharged from his liability, as the contract has been 
varied inasmuch as C might sue B for the money before the 1st of March. 

134. The surety is discharged by any contract between the creditor and the 
Discharge of surety by re- principal debtor, by which the principal debtor is released, 
lease or discharge of principal or by any act or omission of the creditor, the legal con- 
debtor - sequence of which is the discharge of the principal debtor. 


21 I. C. 322 = 14 M. L, T. 249. A surety giving 
security under O. 38, R. 5, C P.C., for the value 
of property sought to be attached before judg- 
ment continues to be liable though the suit is 
decreed not by the court but by an award of 
arbitrators. Reference to arbitration is an 
ordinary incident of the suit. 4*5 I. C. 429 — 11 S. 
L. R. 122. Stay of execution — Surety not dis- 
charged by agreement between judgment-debtor 
and decree-holder increasing rate of interest and 
extending time for payment. 91 I. C. 772 - 
A. I. R. 1925 Lah. 552. 

Sec. 134. — if creditoi allows his remedy 
against the principal debtor to become time 
barred, the surety is deemed to have been dis- 
charged. Set 25 A.L.J. 937. But see 100 I.C 
922 — A. I. R. 1927 Lah. 396 So also where the 
creditor allows his suit against the principal 
debtor to abate, on account of his omission to 
bring the legal representative on record, the 
surety is discharged. 106 I.C. 481 (2) = 29 Punj. 
L.R. 68. Omission to proceed against principal 
in time owing to difficulty in service — Striking 
off his name — Rights of surety If surety is dis- 
charged, see 39 Bom. 52 = 27 I.C. 165. See also 
5 Bom. 647 ; 13 Cal. 330 ; 33 Mad. 308 ; 14 Bom. 
267; 7 Bom. 146. Principal and surety — Decree 
against surety — Appeal— Cross-appeal by Credi- 
tor-Principal not made party — Appeal. 16 I. C. 
387 1 2 ). A surety is discharged if a consent 
decree is passed without his knowledge and con- 
sent. 30C.W.N. 540=95 I-C. 409 — A. I. R. 1926 
Cal. 818. Change in relationship between debtor 
and creditor — Discharge of surety. 71 I-C. 783 
(2) = 1924 Lah. 194. Plaintiff withdrawing his 
suit against principal debtor— Suit against the 
surety must also be dismissed. 40 I.C. 400. See 
also 1925 Sind 164. The surety of an agreement 
originally void is not discharged if the creditor 
withdraws his claim against the principal or his 
legal representatives and he impliedly assents to 
it. 54 P.R. 1916 = 35 I.C. 537 . Whereoneof 


two co-sureties discharges the principal debt 
without the knowledge of the other by the exe- 
cution of a fresh promissory note to the original 
creditor’s transferee he is not entitled by contri- 
bution as against the co surety on his discharg- 
ing the latter note. 15 L.W. 143 = 70 I.C. 355. 

Secs. 134 and 139 . PROMISSORY NOTE.— 
Suit against maker and sureties — Withdrawal of 
claim against maker — Right against sureties. 38 
M. L. J. 131 = 11 L. W. 248=54 I.C. 758 
= (1920; M. W. N. 178. If the remedy of the 
creditor against the principal debtor is allowed 
to become barred by time, the surety is deemed 
to have been discharged. 25 A.L.J. 937. But 
see also 100 I. C. 922— A. I. R 1927 Lah. 396 
(which lays down that creditor’s omission to sue 
piincipal within the limitation period is no dis- 
charge of surety). The creditor telling the prin- 
cipal debtor that he would not be called upon to 
pay and that the amount would be recovered 
from the surety, who may sue him if he likes. 
The creditor has not done or omitted to do any 
act, the legal consequence of which would be to 
discharge the principal debtor 96 I.C. 248 =28 
Bom. L.R. 662=A.I.R. 1926 Bom. 465. The 
principle of the English Law that discharge of 
principal debtor will not affect right of suit 
against sureties where there is a reservation to 
proceed against them is applicable in India. 38 
M.L.J. 131=54 I.C. 758. That the creditor 
cannot proceed with his suit against principal 
debtor owing to disappearance of the latter, and 
demands relief against surety only, does not 
amount to discharge of the surety. 17 I.C. 893 
= 8 N.L.R. >88. 

Secs. 134 and 137. — If the contract entered 
into by the principal debtor is void or voidable 
the creditor can fall back on the contract of 
indemnity and enforce the liability of the surety. 
22 O.C. 109=52 I.C. 88. Suit dismissed as 
against principal — Surety if discharged. 44 I. C. 
693. Surety, discharge of — Waiver of claim 
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Illustrations. 


C a ) A gives a guarantee to C for goods to be supplied by C to B. C supplies gocd3 to B, and 
afterwards i? becomes embarrassed and contracts with his creditors (including C) to assign to them 
his property in consideration of their releasing him from their demands. Here B is released from his 
debt by the contract with C , and A is discharged from his suretyship. 

(&) A contracts with B to grow a crop of indigo on A' s land and to deliver it to B at a fixed 
rate, and C guarantees A*s performance of this contract. B diverts a stream of water which is neces- 
sary for irrigation of A's land and thereby prevents him from raising the indigo. C is no longer liable 
on his guarantee. 

vO A contracts with B for a fixed price to build a house for B within a stipulated time, B 
supplying the necessary timber. C guarantees A's performance of the contract. B omits to supply the 
timber. C is discharged from his suretyship. 

135. A contract between the creditor and the prin- 
Discharge of surety when cipal debtor, by which the creditor makes a composition 

creditor compounds with, or promises to give time to, or not to sue, the princi- 

gtves time to, or agrees not to * ,. , 6 . ’ , , 

sue, principal debtor. pal debtor, discharges the surety, unless the surety assents 

to such contract. 


Surety not discharged when 
agreement made with third 
person to give time to princi- 
pal debtor 


136. Where a contract to give time to the principal 
debtor is made by the creditor with a third person, and 
not with the principal debtor, the surety is not discharged. 

Illustration. 


C, the holder of an overdue bill of exchange drawn by A as surety for B , and accepted by B , 
contracts with M to give time to B. A is not discharged. 

137. Mere forbearance on the part of the creditor to sue the principal debtor or 
to enforce any other remedy against him does not, in the 
absence of any provision in the guarantee to the contrary, 
discharge the surety. 

Illustration. 


Creditor’s forbearance to 
sue does not discharge surety. 


B owes to C a debt guaranteed by A . The debt becomes payable. C does not sue B for a 
year after the debt has become payable. A is not discharged from his suretyship. 


Release of one co-surety 
does not discharge others. 


138. Where there are co-sureties, a release by the creditor of one of them 
does not discharge the others ; neither does it free the 
surety, so released from his responsibility to the other 
sureties. 

139. If the creditor does any act which is inconsistent with the rights of the 

surety, or omits to do any act which his duty to the surety 

Discharge of surety by ere- re q U i res him to do, and the eventual remedy of the surety 
ditor s act or omission impair- , . . , , , , A , , 

ing surety’s eventual remedy. himself against the principal debtor is thereby impaired, 

the surety is discharged. 


against principal debtor — Waiver and forbear- 
ance — Distinction — Locus Penttentiac. 2u. I.C. 
189—6 Bur. L. T. 62. A suit is maintainable 
against the surety although no suit is filed against 
the principal debtor. 52 1.0.870 = 13 S.L.R. 
92 (7 Bom. 146, foil.). 

See. 135. — [See also notes under S. 137.] As 
to the principle of this section, see 4 Cal. 132 ; 
14 M.L.T. 249. A mere forbearance or delay in 
suing the principal or piecing him for payment 
does not discharge the surety. 55 I.C. 610=1 
Lah. 262. “ Forbearance,” meaning of. See it 

All. 310 ; 24 All. 504; 22 All. 351; 12 Cal. 330; 8 
All. 259. S. 13s Has no application to the case 
of a surety under O. 38, R 3, C.P.C. 37 M.L.I. 
435 -53 I.C. 367. A surety’s liability does not 
come to an end if the creditor gives time to the 
principal debtor in consideration of part pay- 
ment of the debt by the latter. 24 I.C. 864. (22 
All. 351, dist.) Where a creditor extends time 
for the payment of debt, without surety’s con- 
sent the surety is discharged. 30 I.C. 637 = 8 
Bur. L.T. 1 14. But a surety executing a bond 
under S. 55 (4), C.P.C. , being in favour of the 


Court, although the ultimate beneficiary may be 
the decree-holder. In such a case surety is not 
discharged by decree-holder granting time to 
judgment-debtor. 100 I.C. 762= A. I. R. 1927 
Lah. 336. 

Secs. 137 and 139.— The abatement of an 
appeal as against the principal debtor does not 
necessarily imply that the debt payable by him 
is extinguished or discharged. The liability of 
the surety continues in spite of the abatement. 
54 I.C. 105. Where, on an embezzlement, the 
creditor sued only the principal debtor in the 
first instance, he could bring a second suit 
against the surety. The cause of action against 
the principal debtor and surety are different. 21 
I. C. 437 = n A. L. J. 689. The opening of a 
second account in favour of the principal debtor 
does not discharge the guarantee. 23 C.L.J. 
256 *= 20 C. W.N. 562. See also 3 Cal. 177. 

Sec. 138. — See S. 44 supra. 

8ec. 139.— Bamc deposits — Security for — Liqui- 
dation — Creditors applying for dividends is not 
inconsistent with rights of surety. 4 Lah. L.J. 
183 = 1922 Lah. 89. Surety was discharged from 
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Illustrations . 

(a) B contracts to build a ship for C for a given sum, to be paid by instalments as the work 
reaches certain stages. A becomes surety to C for B's due performance of the contract. C* with' 
out the knowledge of A , prepays 10 B the last two instalments. A is discharged by this prepayment. 

( b) C lends money to B on the security of a joint and several promissory note made in C's 
favour by B , and by A as suiety for B. together with a bill of sale of B's furniture, which gives 
power to C to sell the furniture, and apply the proceeds in discharge of the note. Subsequently, 
C sells the furniture, but, owing to his misconduct and wilful negligence, only a small price is 
realised. A is discharged from liability on the note. 

(0 A puts M as apprentice to Z?, and gives a guarantee to B for M's fidelity, i? promises 
on his part that he will, at least once a month, see M make up the cash. R omits to see this done 
as promised, and M embezzles. A is not liable to B on his guarantee. 


140 . Where a guaranteed debt has become due, or default of the principal deb- 
tor to perform a guaranteed duty has taken place, the 
surety, upon payment or performance of all that he is liable 
for, is invested with all the rights which the creditor 
had against the principal debtor. 


Rights of surety on payment 
or performance. 


141 . A surety is entitled to the benefit of every security which the creditor has 
against the principal debtor at the time when the contract 
of suretyship is entered into, whether the surety knows of 
the existence of such security or not ; and, if the credi- 
tor loses or, without the consent of the surety, parts with such security, the surety is 
discharged to the extent of the value of the security. 


Surety’s rights to benefit of 
creditor’s securities. 


Illustrations. 


(a) C advances to B , his tenant, 2,000 rupees on the guarantee of A . C has also a further 
security for the 2,000 rupees by a mortgage of B's furniture. C cancels the mortgage. B becomes 
insolvent, and C sues A on his guarantee. A is discharged from liability to the amount of the value 
of the furniture. 

( b ) C a creditor, w’hose advance to B is secured by a decree, receives also a guarantee for 
that advance from A. C afterwards takes B's goods in execution under the decree, and then, with- 
out the knowledge of A , withdraws the execution. A is discharged. 

(c) A , as surety for B , makes a bond jointly with B to C , to secure a loan from C to B. 
Afterwards, C obtains from B a further security for the same debt. Subsequently, C gives up the 
further security. A is not discharged. 


142 . Any guarantee which has been obtained by means of misrepresen- 


Guarantee obtanied by mis- 
representation invalid. 


Guarantee obtained by con- 
cealment invalid. 


tation made by the creditor, or with his knowledge 
and assent, concerning a material part of the transac- 
tion, is invalid. 

143 . Any guarantee which the creditor has obtained 
by means of keeping silence as to material circumstances 
is invalid. 


Illustrations . 

GO A engages B as clerk to collect money for him, B fails to account for some of his receipts 
and A in consequence calls upon him to furnish security for his duly accounting. C gives his gua 
rantee for B's duly accounting. A does dot acquaint C with B* s previous conduct. B afterwards 
makes default. The guarantee is invalid. 

(j b ) A guarantees to C payment for iron to be supplied by him to B to the amount of 2,000 
tons. B and C have privately agreed that B should pay five rupees per ton beyond the market price, 


liability to the extent that he was deprived from 
recovering from the principal debtor the amount 
claimed by the creditor. 58 P.L.R. 1912 = 15 
I.C. 469. Where a person stands surety for 
several defendants but the plaintiff proceeds 
against one defendant only, the exoneration of 
the remaining defendants discharges the surety. 
60 I.C. 114. Discharge of surety — Conduct of 
creditor — Negligence. 38 M.L.J. 402 --58 I.C. 
648. 

Sec. 140. “ Invested” — Meaning of. 27 
Bom. L. R. 1168 = 1925 Bom. 547. A surety 
upon payment of the debt to the creditor be- 
comes clothed with all rights of the creditor 
against the principal debtor as persons claiming 
under the principal debtor. 38 M. L. T. (H. C.) 


124 =99 I. C. 676 = 25 I.. W. i90-=A. I. R. 

1917 Mad. 421. The word ‘ invested ’ dispenses 
with necessity of assignment. 27 Bom. L. R. 
1168 = 94 I. C. 575= A. I. R. 1925 Bom. 547. As 
to what rights one acquired by a surety who pays 
party only of the debt due, see 49 All. 640 = 101 
I. C. 513 = 25 A. L. J. 497 = A. I. R. 1927 All. 538. 
A surety’s right stands on a higher footing than 
a right for contribution, he is bound to discharge 
the liability of the person for whom he stands 
surety but he is not liable jointly and severally 
to pay the decree debt along with all the judg- 
ment-debtors. 40 M. L. J. 529=62 I, C. 706. 

8cc. 141 . — See 7 B. H. C. 118. 

Sec. 143 .— See 15 Bom. 585 =33 Cal. 713 ; 6 
Mad. 4C6. 
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CS. 144 


such excess to be applied in liquidation of an old debt. This agreement is concealed from A . A 
is not liable as a surety. 


Guarantee on contract that 
creditor shall not act on it 
until co-surety joints. 

145. In every contract 

Implied promise to indem- 
nify surety. 

he has paid wrongfully. 


144 . Where a person gives a guarantee upon a 
contract that the creditor shall not act upon it until 
another person has joined in it as co-surety, the guarantee 
is not valid if that other person does not join, 
of guarantee there is an implied promise by the principal 
debtor to indemnify the surety ; and the surety is entitled 
to recover from the principal debtor whatever sum he has 
rightfully paid under the guarantee, but no sums which 


Illustrations. 

{a) B is indebted to C and A is surety for the debt. C demands payment from A and on his 
refusal sues him for the amount A defends the suit, having reasonable grounds for doing so, 
but is compelled to pay the amount of the debt with costs. He can recover from B the amount paid 
by him for costs as well as the principal debt. 

{0) C lends B a sum of money, and A , at the request of B, accepts a bill of exchange drawn 
by B upon A to secure the amount. C, the holder of the bill, demands payment of it from A> and, 
on A's refusal to pay, sues him upon the bill. A , not having reasonable grounds for so doing, defends 
the suit, and has to pay the amount of the bill and costs. He can recover from B the amount of 
the bill, but not the sum paid for costs, as there was no real ground for defending the action. 

(c) A guarantees to C, to the extent of 2,000 rupees, payment for rice to be supplied by C to 
B . C supplies to B rice to a less amount than 2,000 rupees, but obtains from A payment of the sum of 
2,000 rupees in respect of the rice supplied. A cannot recover from B more than the price of the 
rice actually supplied. 


146 . W r here two or more persons are co-sureties for the same debt or duty, either 
jointly or severally, and whether under the same or 
liable to contrl " different contracts, and whether with or without the know- 
u e equa y. ledge of each other, the co-sureties, in the absence of any 

contract to the contrary, are liable, as between themselves, to pay each an equal share 
of the whole debt, or of that part of it which remains unpaid by the principal debtor. 

Illustrations . 

( a ) A , B and C are sureties to D for the sum of 3,000 rupees lent to E. E makes default in 
payment. A, B and C are liable, as between themselves, to pay 1,000 rupees each. 

(b) A. B and C are sureties to D for the sum of 1,000 rupees lent to E , and there is a contract 
between A , B and C that A is to be responsible to the extent of one-quarter, B to the extent of one- 
quarter, and C to the extent of one-half. E makes default in payment. As between the sureties, A 
is liable to pay 250 rupees, B 250 rupees, and C 500 rupees. 

147. Co-sureties who are bound in different sums 

Liability of co-sureties are ij a ^] e to pa y equally as far as the limits of their res- 
bound in different sums. . ... * f ** * 

pective obligations permit. 

Illustrations. 


(<*) A , B and C as sureties for D % enter into three several bonds, each in a different penalty, 
namely, A in the penalty of 10,003 rupees, B in that of 20,000 rupees, C in that of 40,000 rupees, 
conditioned for D's duly accounting to E . D makes default to the extent of 30,000 rupees. A , B and 
C are each liable to pay 10,000 rupees. 

(b) A , B and C, as sureties for D , enter into three several bonds, each in a different penalty, 
namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that of 40,000 rupees, 
conditioned for D's duly accounting to E. D makes default to the extent of 40,000 rupees. A is 
liable to pay 10,000 rupees, and B and C 15,000 rupees each. 

(<r) A , i?and C , as sureties for Z>, enter into three several bonds, each in a different penalty, 
namely, A in the penalty of 10,000 rupees. B in that of 20,000 rupees, C in that of 40,000 rupees. 


Sec. 145 .— “Rightfully paid,” meaning of. See 
26 Mad. 332 ; 49 Bom. 202 = 27 Bom, L. R. 178 
=86 I. C. 883 = 1925 Bom. 244 . The liability of 
the principal debtor to pay the surety cannot arise 
from a mere implied promise to indemnify con- 
tained in S. 145 but must be the result of a con- 
tract between the surety and the creditor to 
which the debtor is a party. The implied rights 
possessed by a surety are available when the 
suretyship has been undertaken at the request, 
actual or constructive of the principal debtor but 


not otherwise. 39 Mad. 965=30 M. L. J. 369. 
Execution of mortgage by a surety is payment 
and suit would lie to recover it from the debtor. 
58 I. C. 123. “Payment” means payment in 
money or property as money equivalent and not 
merely in the shape of a bond or a pro-note or 
acknowledgment of liability. 50 I. C. 611 = 
15 N. L. R. 78. See also 89 I. C. 65 = 1925 Nag. 
392 - 

Sec. 146 . — See S. 43 supra. Set 26 All. 407 ; 
4 Bom. 321. 
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conditioned for D's duly accounting to E. D makes default to the extent of 70,000 rupees. A, B and 
C have to pay each the full penalty of his bond. 


CHAPTER IX. 


Of Bailment. 


148. A “ bailment ” is the delivery of goods by one person to another for some 
„ t . „ purpose, upon a contract that they shall, when the purpose 

“ bailee^defined bail ° r ’ and is accomplished, be returned or otherwise disposed of 

according to the directions of the person delivering them. 
The person delivering the ^oods is called the “ bailor.” The person to whom they 
are delivered is called the ‘ bailee.” 


Explanation . — If a person already in possession of the goods of another con- 
tracts to hold them as a bailee, he thereby becomes the bailee, and the owner becomes 
the bailor, of such goods although they may not have been delivered by way of 
bailment. 

149. The delivery to the bailee may be made by doing anything which has the 
effect of putting the goods in the possession of the intend- 
Dehvery to bailee how e( j bailee or of any person authorized to hold them on 
e * his behalf. 


150. The bailor is bound to disclose to the bailee faults in the goods bailed, of 
which the bailor is aware, and which materially interfere 
Bailor’s duty to disclose w j t h th e use 0 f them, or expose the bailee to extraordinary 

risks ; and, if he does not make such disclosure, he is 
responsible for damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such damage, 
whether he was or was not aware of the existence of such faults in the goods bailed. 

Illustrations. 


( a ) A lends a horse, which he knows to be vicious, to />. He does not disclose the fact that 
the horse is vicious The horse runs away. B is thrown and injured. A is responsible to B for 
damage sustained. 

(b) A hires a carriage of B. The carriage is unsafe, though Jl is not aware of it, and A is 
injured. B is responsible to A for the injury. 

1 151. In all cases of bailment the bailee is bound to take as much care of the 
goods bailed to him as a man of ordinary prudence would, 
Care to be taken by bailee. unc } er similar circumstances, take of his own goods of the 
same bulk, quality and value as the goods bailed . 2 


Sec. 148. — It is the pawnor and not an assig- 
nee from him that can give directions to the 
pawnee as regards the delivery or disposal of the 
pledged property. The directions must be defi- 
nite and reasonable in order to be binding on the 
pledgee. 65 I. C. 65 = 1922 Nag. 127. Liability 
of goldsmith. 151.0.431=5 Bur. L. T. 106. 
In case of deposit of money there is no bailment. 
13 Bom. 338 ; 32 Mad. 68. The relationship is 
that of borrower and lender. {/bid . ) 

BAILMENT distinguished from sale or ex- 
change. See 2 All. 756. 

Sec. 149. — By law the duty of a Railway com- 
pany is that of a common carrier and the Rail- 
way Company cannot refuse carriage of goods. 
Liability of railway is that of bailee. Rules res- 
tricting liability imposed by Railway Act are 
invalid. 20 A.L.J. 31 = 44 A. 218. The mere 
fact that the loading clerk of a railway filled up 
what is called the serial number in the forward- 
ing note without doing anything further would 
not amount to the delivery of goods to the rail- 
way by the consignor. 45 A. 235=21 A.L.J. 
474- 

Secs. 151 and 152.— 1 The responsibility of the 
Trustees of the Port of Madras constituted 


under Mad. Act II of 1905, in regard to animals 
or goods has been declared to be that of a 
bailee, under these sections, without the quali- 
fying words “ in the absence of any special con- 
tract ” in S. 152. See S 41 (0 of the Madras 
Port Trust Act (Mad. Act II of 1905). 

Sec. 151. — 2 As to railway contracts, see the 
Indian Railways Act (IX of i8qo) S. 72. 
General Acts, Vol. IV. As to the liability of 
common carriers, see S. 8 of the Carriers Act 
(III of 1865). 

Sec. 151. — The liability of a hotel-keeper to 
his guests is governed by S. 151 and bis liability 
is that of a bailee. 20 A. L. J. 728 = 44 A. 735. 
The English Common Law does not regulate the 
liability of hotel keepers in this country < I bid .) 
Pressure of work or unavoidable accident cannot 
help to avoid liability. 85 I. C. 786 = 1925 Cal. 
737. Whether it can be inferred from the facts 
found that ordinary prudence has been exercised, 
is a question of law and justifies an interference 
in second appeal. 25 I. C. 939. The position 
of a Railway Company is that of a bailee and is 
governed by S. 15 1. 38 I. C. 143. Where four 

hens put in a crate were consigned to a Railway 
Company and were put in a closed van by the 
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152. The bailee, in the absence of any special contract, is not responsible for 
the loss, destruction or deterioration of the thing bailed, 
if he has taken the amount of care of it described in 
section 15 1 . 

153. A contract of bailment is voidable at the option 
of the bailor, if the bailee does any act with regard to the 
goods bailed, inconsistent with the conditions of the 
bailment. 

Illustration. 

A lets to By for hire, a horse for his own riding. B drives the horse in his carriage. This is, 
at the option of Ay a termination of the bailment. 

154 If the bailee makes any use of the goods bailed, which is not 
Liability of bailee making according to the conditions of the bailment, he is liable to* 
unauthorized use of goods make compensation to the bailor for any damage arising 
baiIed - to the goods from or during such use of them. 

Illustrations . 

(a) A lends a horse to B for his own riding only. B allows Cy a member of his family, to 
ride the horse. C rides with care, but the horse accidentally falls and is injured. B is liable to make 
compensation to A for the injury done to the horse. 

(£) A hires a horse in Calcutta from B expressly to march to Benares. A rides with due care, 
but marches to Cuttack instead. The horse accidentally falls and is injured. A is liable to make 
compensation to B for the injury to the horse. 


Bailee when not liable for 
loss, etc., of thing bai ed. 


Termination of bailment by 
bailee’s act inconsistent with 
conditions. 


Railway Company on account of which they died. 
Heldy Railway Company was liable. {Ibid.) As to 
liability of common carriers, see also 34 All. 656; 
18 Cal. 620 ; 38 Cal. 28 ; 28 Mad. 700 ; 6 Cal. 
227. As to liability of Railway company, see also 
37 Bom. 1 ; 17 Bom. 417 ; 3° Cal. 2 5 2 *» 39 Bom. 
iq 1 ; 39 All. 418 ; 23 O. C. 06=56 I. C. 714. 
Burden of proving that loss or destruction of 
goods entrusted to a Railway Company is not 
due to the negligence of the Railway Company 
lies on the Company. 91 I. C. 963 = ^. I. R. 
1926 Lah 217. Common carrier — Liability for 
goods for carriage — Demurrage charges— When 
leviable. 41 I- c * 387 = 22 C. W. N. 310. A 
consignee is liable for demurrage charges and 
has no right to the price of the goods if he un- 
justifiably refuses to take delivery of goods. But 
demurrage cannot be charged for the period 
subsequent to a notice to the consignee that the 
goods will be sold away at auction in case he 
fails to remove them. 41 I. C. 387=22 C. W. 
N. 310. A carrier by a sea cannot contract out 
of* liability for the negligence of himself or of his 
servants. The English Common Law’ is appli- 
cable : the law as it stood before the Carriers 
Act, 1830, must be applied. 52 I. C. 296 = 12 
Bur. L. T. 173. Bill of lading— Liability for loss 
of goods contracted out— Legality. See 29 Bom. 
L. R. 1551* Licensee of a ferry is a common 
carrier. The responsibility of a common carrier 
is not within the Contract Act but regulated by 
the Carriers Act and the English Law. 50 I. C. 
562. The liability of a Railway Company for 
loss of goods consigned for Carriage is governed 
by the test laid in the sections. The Railway 
Company is not in the position of insurers as 
common carriers. 38 I. C. 702=25 C. L. J. 77. 
See also 39 Cal. 311 ; 16 C. W. N. 329 = 12 I. C. 
596= 14 C. L. J. 472 (Damage to goods). Rail- 
way Company— Goods destroyed by fire— Liabi- 
lity. 39 Bom. 191 = 25 I. C. 241. Mere happening 
of accident is not proof of negligence. 3 All. 398. 


Railway — Liability of as carrier — Exemption — 
Risk-note Form B. 2 Pat. 442 = 72 I. C. 440. 
The onus is upon the bailee to show that he is 
exonerated from liability for loss by means of a 
special risk-note relieving him from such liabili ty 
{Ibid.) A bailee is responsible for proper care of 
goods entrusted to him. The burden of proof 
lies on him to show that such care as a man of 
ordinary prudence would have exercised, was 
duly exercised by him. 1 Bur. L. J. 132 = 74 
1.0.18 = 1923 R. 74 (2). Money deposited for 
safe custody in Bank — Failure of Bank — Liability 
of depositee — Amount of care. 36 I. C. 31. 
Bailment — Suit against bailee for damages — 
Negligence, proof of — Onus on plaintiff — Duty of 
defendant. 20 Bom. L. R. 735 = 27 C. L. J. 615 
(P. C.). The obligation of a bailee includes not 
only the duty of taking all reasonable precautions 
to obviate these risks but also the duty of taking 
all proper measures for the protection of the 
goods when such risks bad already occurred. 14 
Bom. L. R. 165 = 14 I. C. 793 (2) =37 B. 1. 
Degree of care varies with the quality of goods. 
27 C, W. JV 1017=80 I. C. 279 = 1924 Cal. 92. 
In a case of highly perishable articles he should 
take special precautions. 9 1.0.470 = 4 Bur. 
L. T. 26. 

Sec. 152. — A bailee for hire is bound to return 
the article hired at the end of the period for 
which it is hired. But there is an implied war- 
ranty that the thing is fit for the purpose for 
which it is hired and if there is a breach of this 
warranty, the bailee is not bound to pay the 
hire and return the article but can give notice of 
the same to the bailor. 45 Bom. 1017=611. C. 
570. The owner of a lighter carrying goods are 
liable for the loss of and damage to goods as 
bailees under S. 152 as in using the lighter they 
did not take the amount of care described in 
S. 15 1. 42 I. C. 636 on this section, see also 29. 
Bom. L. R. 1551. 

Sec. 153 .— iVv 19 Cal. 332. 
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Effect of mixture without 
bailor’s consent, when the 
goods can be separated. 


Effect of mixture without 
bailor’s consent, when the 
goods cannot be separated. 


Fff , f • . h 155. If the bailee, with the consent of the bailor, 

bailor’s consent, cdhls goods mixes the goods of the bailor with his own goods, the 
with bailee’s. bailor and the bailee shall have an interest, in proportion 

to their respective shares, in the mixture thus produced. 

156. If the bailee, without the consent of the bailor, mixes the goods of the 
bailor with his own goods, and the goods can be separated 
or divided, the property in the goods remains in the 
parties respectively ; but the bailee is bound to bear the 
expense of separation or division, and any damage arising 
from the mixture. 

Illustration . 

A bails 100 bales of cotton marked with a particular mark to B . B , without A's consent, 
mixes the ioo bales with other bales of his own, bearing a different mark : A is entitled to have his 
100 bales returned, and B is bound to bear all the expense incurred in the separation of the bales, 
and any other incidental damage. 

157. If the bailee, without the consent of the bailor, mixes the goods of the 
bailor with his own goods, in such a manner that it is 
impossible to separate the goods bailed from the other 
goods and deliver them back, the bailor is entitled to be 
compensated by the bailee for the loss of the goods. 

Illustration. 

A bails a barrel of Cape flour worth Rs. 45 to B. B, without A’ s consent, mixes the 
floui with country dour of his own worth only Rs. 25 a barrel. B must compensate A for the loss 
of his flour. 

158 Where, by the conditions of the bailment, the goods are to be kept or to be 
carried, or to have work done upon them by the bailee for 
Repayment by bailor of ^ k a jj or> an d the bailee is to receive no remuneration, 
necessary expenses. the bailor shall repay to the bailee the necessary expenses 

incurred by him for the purpose of the bailment. 

159. The lender of a thing for use may at any time require its return, if the 

loan was gratuitous, even though he lent it for a specified 
^ Restoration of goods lent t ime or purpose. But, if, on the faith of such loan made for 
giatuitous y. a specified time or purpose, the borrower has acted in such 

a manner that the return of the thing lent before the time agreed upon would cause 
him loss exceeding the benefit actually derived by him from the loan, the lender 
must, if he compels the return, indemnify the borrower for the amount in which the loss 
so occasioned exceeds the benefit so derived. 

160. It is the duty of the bailee, to return, or deliver according to the bailor's 

directions, the goods bailed, without demand, as soon as 
Return of goods bailed on t ^ e tj me f or w hich they were bailed has expired, or the 

lishment of purpose. purpose for which they were bailed has been accomp- 

lished. 

U61. If, by the default of the bailee, the goods are not returned, delivered or 
tendered at the proper time, he is responsible to the 

Bailee’s responsibility when ba.ilor for any loss, destruction or deterioration of the 
goods are not duly returned. gQodg from ^ 


Sec. 160. —A bailee who has given up posses- 
sion of goods bailed with the consent of the 
bailor cannot thereafter maintain a suit for re* 
covery of the goods bailed. 19 Cr. L. J. 220 — 43 
I. C. 796-4 Pat. L. W. 62. Receipt from con- 
signee of goods is good evidence of complete deli- 
very. 39 Cal. 31 1. Bailment— conversion of goods 
— Measure of damages. 34 I.C. 297; 9 Bur. L.T. 
224. See also 83 I. C. 151 =1924 Cal. 1056. 

1 Sec. 161 . — S. 161 has been declared to 
apply to the responsibility of the Trustees of the 
Port of Madras as to animals and goods in their 
possession. Set Madras Port Trust Act (Mad. 


Act II of 1905), 

2 As to railway contracts, See the Indian 
Railways Act (IX of 1890) S. 72. 

[See also under S. 160.] In the absence of evi- 
dence as to the execution of risk note Form 
A, the railway is liable for delay in delivery. 65 
I. C. 771 =20 A. L. J. 1 14. Contract Act is not a 
complete Code with reference to the law of bail- 
ments. Bailments are of two kinds, voluntary 
and involuntary. Where depository dies and the 
subject of the deposit passes into the hands of 
his heir the latter becomes an involuntary bailee. 
A depository is a bailee within Chapter IX of 


102 
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Termination of gratuitous 162 . A gratuitous bailment is terminated by the 

bailment by death. death either of the bailor or of the bailee. 


163 . In the absence 

Bailor entitled to increase or 
.profit from goods bailed. 


of any contract to the contrary, the bailee is bound to 
deliver to the bailor, or according to his directions, any 
increase or profit which may have accrued from the goods 
bailed. 


Illustration . 

A leaves a cow in the custody of B to be taken care of. The cow has a calf. B is bound to 
•deliver the calf as well as the cow to A. 


164 . 


Bailor’s 

bailee. 

165 . 


Bailment 

owners. 


The bailor is responsible to the bailee for any loss which the bailee may 
sustain by reason that the bailor was not entitled to make 
responsibility to ^ b a ji ment> or t0 rece ive back the goods or to give 

directions, respecting them. 

If several joint owners of goods bail them, the bailee may deliver them 
back to, or according to the directions of, one joint owner 
by several joint the consent of all, in the absence of any agree- 

ment to the contrary. 


166 . If the bailor has no title to the goods, and the bailee, in good faith, deli- 
vers them back to, or according to the directions of, the 
bailor, the bailee is not responsible to the owner in res- 
pect of such delivery. 

167 . If a person, other than the bailor, claims goods 
bailed, he may apply to the court to stop the delivery of the 
goods to the bailor, and to decide the title to the goods. 

168 . The finder of goods has no right to sue the owner for compensation for 
trouble and expense voluntarily incurred by him to preserve 
tho goods and to find out the owner; but he may retain 
the goods against the owner until he receives such com- 
pensation ; and, where the owner has offered a specific re- 
ward for the return of goods lost, the finder may sue for such reward, and may retain 
the goods until he receives it. 

169 . When a thing which is commonly the subject of sale is lost, if the owner 
cannot with reasonable diligence be found, or if.he refuses, 
upon demand, to pay the lawful charges of the finder, the 
finder may sell it — 


Bailee not responsible on re- 
delivery to bailor without title. 


Right of third person claim- 
ing goods bailed. 


Right of finder of goods ; 
may sue for specific reward 
offered. 


When finder of thing com- 
monly on sale may sell it. 


(1) when the thing is in danger of perishing or of losing the greater part of its 
value, or, 

( 2 ) when the lawful charges of the finder, in respect of the thing found, amount 
to two-thirds of its value. 

170 . Where the bailee has, in accordance with the purpose of the bailment, ren- 
dered any service involving the exercise of labour or skill 
Bailee’s particular lien. j n respect of the goods bailed, he has, in the absence of a 

-contract to the contrary, a right to retain such goods until he receives due remunera- 
tion for the services he has rendered in respect of them. 

Illustrations . 


(a) A delivers a rough diamond to B , a jeweller, to be cut and polished, which is accordingly 
<lone. B is entitled to retain the stone till he is paid for the services he has rendered. 


the Act. 69 I. C. 900 = 26 C. W. N. 77 2, (33 M. 
56 Ref.). Contract between Railway Company 
and owner of goods containing conditions as to 
the route to be adopted for transit — Breach of 
conditions — Liability of Railway Company as 
bailee. See 8 P. L. T. 651. 

Sec. 108 .— See 49 Bom. 233 = 27 Bom. L. R. 
455-48 M. L. J. 648 (P.C.J. 

Sec. 165 . — See to M. L. J. 709. 
iS«c. 166. — See S. 17 7 of the Indian Evidence 


Act, 1872 (I of 1872). 

To a suit by the real owner of goods for their 
delivery, the fact that the pledgee 7defendant)bas 
parted wiih the goods pledged to or to the order 
of the person by whom they were deposited with- 
out notice of any claim by any other person is a 
complete defence. 37 Bom. 122 =40 I. A. 1 =24 
M. L. J. 176 = 17 C. W. N. 358. (P. C.). 

Sec. 170 — See 6 Ail. 139; 8 Cal. 312; r3 Bom. 
3*4- 
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(.t) A gives cloth to B, a tailor, to make into a coat. B promises A to deliver the coat as 
soon as it is finished, and to give a three months’ credit for the price. B is not entitled to retain the 
-coat until he is paid. 

171. Bankers, factors, wharfingers, attorneys of a High Court and policy-brokers 
r may, in the absence of a contract to the contrary, retain, as 

factor*." wharfingers, attorneys a securit y for a general balance of account, any goods bail- 
and policy-brokers. ea to them; but no other persons have a right to retain, 

as a security for such balance, goods bailed to them, unless 
there is an express contract to that effect. 


Bailments of Pledges. 

172. The bailment of goods as security for payment of a debt or performance of 
a promise is called “ pledge. The bailor is in this case 
called the “ pawnor. ” The bailee is called the paw- 
nee.” 


‘ Pledge,” “pawnor 
:pawnee defined. 


and 


173. The pawnee may retain the goods pledged, not only for payment of the 
, . debt or the performance of the promise, but for the interest 

awnees ng t of retainer. ^ ^ebt, a nd a p nece ssary expenses incurred by him in 

respect of the possession or for the preservation of the goods pledged. 


Pawnee not to retain for 
debt or promise other than 
that for which goods pledged. 
Presumption in case of sub- 
sequent advances. 


174. The pawnee shall not, in the absence of a con- 
tract to that effect, retain the goods pledged for any debt 
or promise other than the debt or promise for which they 
are pledged , but such contract, in the absence of anything 
to the contrary, shall be presumed in regard to subsequent 
advances made by the pawnee. 


Sec. 171 — As to lien of an agent See S. 221. 
infra As to lien of Railway Administration, see 
the Indian Railways Act, (IX of 1890), S. 55* 

Distinction Between the General Lien 
of a Bailee (banker etc.) and the Rights 
OF a CREDITOR, who advances money to ac- 
commodate his customers to buy goods and depo- 
sit them with him on what is called the godown 
system is that the one is a mere right of retention 
and in the the other special property in the chat- 
tel is created. 8 Lah. 373 = 101 I. C. 725= A. I. 

R. 1927 Lah. 408. 

A Nattukkottat Chetty is a 4 banker ’ within 

S. 1 71 and is therefore entitled to banker’s 
lien on goods bailed to him. 43 Mad. 747=39 
M. L. J. 133. 

Lien of Bankers.—^ 33 Mad.53; 19 Mad. 
234. Money can be the subject of a banker’s lien 
but not the money held by the bank under a spe- 
cial contract. 95 I. C. 358-= A. I. R. 1926 Sind. 
225 = 21 S. L. R. 385. Factor , who is — See 1 
Luck. 133 = 30. \V.N.i6o = 92 I. C. 744 = A.I.R. 
1926 Oudh 202. 

lien of Wharfingers.— See 8 Cal. 312. 
Equitable lien of barrister and attorney on 
money paid into Court. 291,0.870 =8 L.B.R. 
70, See also 4 Bom. 353 ; 6 Cal. 7 A factor is 
an agent entrusted with the possession of goods 
for sale. 29 I. C. 462 = (1915) M. W. N. 519. 
Factor — Agent for sale of goods making advance* 
against goods — Agreement to recoupe advances 
from sale proceeds — Suit by agent for refund of 
advances before actual sale. 55 I.C. 671 = 11 L. 
W, 1. 

geo. 172 . — The method provided by S. 172 
of the Contract Act for the hypothecation of 
chattels is not the only method ' for creating 
.security thereon. They may be hypothecated 
without transferring their possession. In such 
cases the only question that arises is whether 


there was an intention to create a security and if 
there was intention to create secuiity, equity 
gives effect to it. 44 I. C. 21 1 = 22 C W. N. 758. 
In a pledge the property should be actually or 
constructively delivered to the pawnee. Title 
deeds of property are not goods that may be 
pledged within the meaning of S. 172. 33 L. C. 

891 ~22 C W. N. 297. As to pledge of shares 
or negotiable securities, see 12 Bom. L. R. 870. 
As to pledge of goods retained in the godowns of 
the pledgor who agreed not to remove them or 
encumber them without the consent of the 
pledge, see 50 Bom. 547 = 96 I. C, 417 = 2S Bom. 
L. R. 689= A. I. R. 1926 Bom. 427. A pledge 
or pawn according to S. 172 lies mid-way bet- 
ween a loan and a mortgage which wholly passes 
the property in the thing conveyed. 33 I. C. 
891--22C. W. N. 297. Hypothecation of ani- 
mals — Enforceability against third parties — 
Offspring of animals — Accession. 10 P. R. 
1915=28 I.C. 230. Neither the T. P. Act nor 
the Contract Act recognizes the non-possessory 
hypothecation of moveables. And the rights 
and remedies of the parties must be regulated 
by the Courts according to general law of con- 
tract. 10 I. C. 869 = 7 N\ L. R. 72. A bona fide 
incumbrancer without notice in possession of 
moveable property will be preferred to the prior 
incumbrancer. A person alleging notice must 
prove it. 28 I. C. 462 = 7 L. B, R. 336 
Sec. 174 . — Pledge — Unlawful witholding of 

goods — Refusal to deliver — Action, 41 All. 643 — 
55 I. C. 45. When there was a mortgage of 
certain shop goods then lying on the premises 
and the mortgagor undertook to keep on the 
premises stock to the extent of the deht re- 
placing sold goods by new goods, it is not a mere 
license but an enquitable mortgage of the sub- 
stituted goods and there is complete assignment 
of after-acquired property. It is not necessary 
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Pawnee’s right as to extra- 
ordinary expenses incurred. 


175. The pawnee is entitled to receive from the paw- 
nor extraordinary expenses incurred by him for the preser- 
vation of the goods pledged. 


176. If the pawnor makes default in payment of the debt, or performance, at the 


Pawnee’s right where pawnor 
makes default. 


stipulated time of the promise, in respect of which the* 
goods were pledged, the pawnee may bring a suit against 
the pawnor upon the debt or promise, and retain the good& 


pledged as a collateral security ; or he may sell the thing pledged, on giving the pawnor 


reasonable notice of the sale. 


If the proceeds of such sale are less than the amount due in respect of the debt 
or promise, the pawnor is still liable to pay the balance. If the proceeds of the sale 
are greater than the amount so due, the pawnee shall pay over the surplus to the pawnor. 

177. If a time is stipulated for the payment of the debt, or performance of the 

promise, for which the pledge is made, and the pawnor 
redeem 111 *^ pawnor s rlght t0 make default in payment of the, debt or performance of 
rc e 01 the promise at the stipulated time, he may redeem the 

goods pledged at any subsequent time before the actual sale of them 1 ; but he must,, 
in that case, pay, in addition, any expenses which have arisen from his default. 

178. A person who is in possession of any goods, or of any bill of lading, dock- 

warrant, warehouse-keeper’s certificate, wharfinger’s certr 

go?or of documentary title ricate - or warrant or order for delivery, or any other docu- 
to goods. ment of title to goods, may make a valid pledge of such- 

goods or documents: Provided that the pawnee acts in 
good faith, and under circumstances which are not such as to raise a reasonable pre- 
sumption that the pawnor is acting improperly: 


that an equitable assignment should be enforced 
by a suit for specific performance. 17 I. C. ^1 = 
6 S. L R. 97. The only condition is that the 
goods on coming into existence should be capa- 
ble of identification as to things assigned. 
(1M.) 

Sec. 176 . — Conditions necessary for exercise of 
pawnee’s right of sale. See 8 Lah. 373 — 101 I.C. 
725= A. I. R. 1927 Lah. 408. As to rights of 
pawnee see 104 I. C. 641. Notice of sale — 
Reasonableness of. 40 All. 522 =45 I 0.462 = 
16 A. L. J. 390. The rights of a pledgee under 
this section either to sue on the debt or sell the 
property pledged are concurrent rights. 33 I. C. 
891 —22 C. W. N. 297. See also 32 Cal. 27 ; 27 
Mad. 528 ; 22 Cal. 21. A pledgee is not entitled 
to sell the goods before the amount of the loan 
becomes due and before effecting a sale he must 
give reasonable notice to the pledger. 2 P. W. 
R. 79 I 7~39 P C. 169 = 14 P. L. R. 1917. (6 W. 

R. 81. Ref.) If pledgee sells through Court, he 
can purchase at Court sale. 19 Cal. 322. This 
section requires a notice only when the pawnee 
wishes to exercise his opinion of selling the 
pledged goods. If he chooses to bring a suit 
upon the debt no notice is apparently required 
by that section. 48 I. C. 970. 

1 8©c. 177 . — For limitation, see the Indian 
Limitation Act (IX of 1908), Sch. I, No. 145. 

Sec. 178.— Scope and application of section. 
See 40 Mad. 678 = 19 M. L, T- 368 = 34 I. C, 
751 =30 M. L. J. 587 ; 30 Bom. L. R. 470 = A. 

I. R. 1928 Bora. 225. A Railway receipt for 
goods consigned *is a document of title to goods. 
40 Bom. 630 = 20 C. W. N. 1182=31 M. L. J. 
541= 43 I. A. 164 (P. C.). See also 30 I. C. 
950 = 38 Mad. 664. “Goods” include shares in 
joint stock companies. 8 I, C. 183 = 12 Bom. 
L. R. 870. See also 30 All. 165. But set 37 I. 


C. 707 ; 24 C. L. J. 835. As to pledge of share 
certificates obtained by misrepresentation, see 92 
I. C. 9 = A. I. R. 1925 Bom 314. A pledgee of 
goods who without notice of the title of the real 
owner delivers goods to or to the order of de- 
positor is not guilty of a conversion. 37 Bom. 
122 =40 I. A. 1 =24 M. L. J. 176 = 17 C. W. N. 
358 (P. C.). S. 179 does not limit the scope of 
S. 178 but saves a pledgee at least to the extent 
of the pledgor’s own interest notwithstonding the 
presence of invaliding conditions falling under 
one of the provisions to S. 178. 42 Bom. 205 = 

40 I. C. 148. A party is bound by pledge of his 
goods by another who is in possession of them, 
where he not only approves the other’s conduct 
but urges the other to pledge them. {Ibid.') 
Consignment of goods — Pledging receipt Pled- 
gee, if he acquires title — Fraud. 54 I. C. 224 = 
23 c, W. N. 907. Fraud, meaning of See 27 
Bom. L. R. 514 = 1925 Bom 314. ‘Possession’' 
means judicial possession. 1 Rang. 199 = 2 Bur. 
L. J. 241 ; 1923 Sind 54 ; 50 I. C. 476“ 2 3 c - 

W. N. 352. The word ‘possession’ as used in 
this section does not include the possession by a 
gratuitous bailee and so a pledge by him of the 
thing is invalid. The pledgee must return the 
thing so pledged, to the original depositor. 61 
I. C. 305 ; 14 S. L. R. 175. A pledgee from a 
hire purchaser acquires no good title to the goods 
pledged, 501.0.476 = 23 C. W. N 352 (12 B. 
L. R. 42, Foil., 34 P. R. 1902, Dist). Govern- 
ment securities cannot be pledged except by 
endorsement by the owner. 33 I. C. 891 =22 C. 
W. N. 297. Agent disposing of sewing machine — 
Assistance qt Criminal Court not to be given, 1 
Bur. L. J. 45 = 1923 R. 68 (1). Requirements of 
the section— Judicial possession— Pledgee in pos- 
session — Suit by rightful owner — Limitation. 40* 
Mad. 678 = 30 M.L. J. 587. 
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Provided also that such goods or documents have not been obtained from their 
lawful owner, or from any person in lawful custody of them, by means of an offence or 
■fraud. 


Pledge where pawnor has 
•only a limited interest. 


179 . Where a person pledges goods in which he has 
only a limited interest, the pledge is valid to the extent of 
that interest. 


Suits by Bailees or Bailors against Wrong'doers, 

180 . If a third person wrongfully deprives the bailee of the use or possession of 
the goods bailed, or does them any injury, the bailee is en- 
titled to use such remedies as the owner might have used 
in the like case if no bailment had been made; and either 
the bailor or the bailee may bring a suit against a third person for such deprivation or 
injury. 


Suit by bailor or 
against wrong doer. 


bailee 


Apportionment of relief or 
compensation obtained by 
such suits. 


181 . Whatever is obtained by way of relief or com- 
pensation in any such suit shall, as between the bailor and 
the bailee, be dealt with according to their respective in- 
terests. 


CHAPTER X. 


Agency. 


182 . 

“ Agent ” 
•defined. 


Appointment and Authority of Agents. 

An “ agent ” is a person employed to do any act for another or to represent 
another in dealings with third persons: The person for 
and principal w hom such act is done, or who is so represented, is called 
the “ principal”. 


Sec. 179.— See 42 Bom. 205. 

Sec. 180 . — Under S. 180 either a bailor or 
bailee of a chattel may maintain an action in 
respect of it against a wrong-doer, the latter by 
virtue of possession, the former by virtue of his 
property. 43 Cal. 733 -21 C. W N. 632. 

Sec. 182 . — Principal and agent — Relationship 
of. 63 I. C. 521-13 L. W. 537 (P- C\). 

Tests of AGENCY. — See 12C. W. N 28. No 
consideration is required to support agency. 3 
Cal. 300, Benamidar is not agent. 5 B. L. K. 237; 
nor committee of lunatic, 20 Bom. 61 ; nor 
guardian of minor ( Jbui.)\ nor manager of joint 
Hindu family. 22 All. 307 ; 26 Mad. 544. Minor 
may be agent. 3 Bom. L. R. 627. Every act of an 
agent in the course of his employment on behalf 
of his principal and within the apparent scope of 
his authority, binds the principal unless the agent 
in fact is unauthorized to do that act and the 
person dealing with him has notice of the same, 
24 I. C. 209. See also 43 Cal. 833 = 34 I C. 807. 
The use of the word ‘ agent ’ in a general way, 
loosely without specifying the purpose of the 
agency does not help to determine whether a 
person is an agent. 21 I. C. 322 = 14 M. L. T. 
249. Unless authority to act is conferred and 
accepted, mere settlement of the terms of re- 
muneration does not constitute a contract of 
agency. A commission agent is not in law, the 
agent of all persons and firms, whose business 
he occasionally transacts. 50 I. C. 146 ; 12 S.L. 
R. 93. The agency i9 only with reference to 
specific sales or purchases made under the direc- 
tions of the principal. {Ibid.) In order to en- 
title a broker to his commission, he must prove 
•either that the transaction has been completed 
or that, if it is not the non-completion was due 
to default on the part of the principal. See 24 


Bom. L. R. 847 = 1922 B. 433, and cases referred 
to therein. A broker is the agent of the peison 
for whom he acts. Unlike the factor he is not 
entrusted with the custody and the apparent 
owneiship of the goods, but he is merely to effect 
business on commission on the sale resulting 
from his efforts. Where the contract is not in 
writing, terms are to be inferred from conduct of 
the parties, 39 All. 81=36 I. C. 371. Per 
Woodroffe, J. — A broker is the agent of both 
parties and his contract is one of employment 
only so long as he adheres strictly to his position 
as a broker by confining himself to the business 
of negotiation. 42 Cal. 1050 = 19 C. W. N. 623. 
Broker — Liability of, in principal’s contracts — 
Calcutta jute market — Custom of. 50 Cal. 12 — 
1923 Cal. 419. Sub-broker receiving money from 
constituents and misappropriating — Payment to 
broker for other transactions — Suit for money. 
25 Bom. L, R. 1014 = 48 Bom. 20. An Honor- 
ary Treasurer of a Subscription Committee is 
not its agent and not liable therefore for gross 
negligence in not cashing a cheque parsed by a 
donor. 36 All. 208 = 231. C. 600. Del credere 
agents — Certified brokers of the Bombay Native 
Stock and Share Brokers’ Association are such 
23 Bom. L. R. 1 1 4 4 " 4b Bom. 489. 
Pakka adatta — Position of. 52 I. C. 519 = 
2 i Bom. L. R. 783 ; 19 1. C. 29 ; 15 Bom. L. R. 
85. A pakka adatta is a speculative transac- 
tion and not a wager. The rights and liabilities 
of Pakka adatta are well settled and he has 
a right to be indemnified by the seller. 42 Bom. 
373 = 34 M. L. J 305 = 22 C. W. N. 625 = 45 I. A. 
29=44 I. C. 284 (P. C.) Agency Pakka adatta 
— Relation with constituents. 37 Bom. 347 ~ *7 I* 
C. 152. According to the ordinary practice in 
Bombay the Pakka adatias would be entitled to 
call for margin if the rise or fall in the market 
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Any person who is of the age of majority according to the law to which he 

is subject, and who is of sound mind, may employ an. 

Who may employ agent. agent. 

184. As between the principal and third persons any person may become an 
agent, but no person who is not of the age of majority and 
Who may be an agent. 0 f sounc j m j nc j can become an agent, so as to be responsi- 

ble to his principal according to the provisions in that behalf herein contained. 

_ 185. No consideration is necessary to create an. 

Consideration not necessary. a g en cy 

186. The authority of an agent may be expressed or 
implied. 

187. An authority is said to be express when it is given by words spoken or writ- 
ten. An authority is said to be implied when it is to be 
inferred from the circumstances of the case ; and things 
spoken or written, or the ordinary course of dealing, may 
be accounted circumstances of the case. 


Agent’s authority may be 
expressed or implied. 


Definitions of express and 
implied authority. 


Ill ust ration. 

owns a shop in Serampur, living himself in Calcutta, and visiting the shop occasionally. 
The shop is managed by 7 ?, and he is in the habit of ordering goods from C in the name of A for the 
purpose of the shop, and of paying for them out of A’s funds with A's knowledge. Ft has an implied 
authority from A to order goods from C in the name of A for the purposes of the shop. 

188. An agent having an authority to do an act has 
Extent of ageht » authority. au thority to do every lawful thing which is necessary in 

order to do such act. 


justified such a demand. But the onus lies on 
the pakka ad at t a to establish the circumstances 
which justify the exercise of such powers. 29 
Bom. L. R. 147-100 I. C. 993 = A. I. R. 1927 
Bom. 125 [28 Bom. L. R. 1488 ( P. C.) Rel. on.] 
A broker can claim commission if he brings about 
a sale, but he can also claim it if he brings about 
the transaction to the stage of an agreement to 
sell and then the transaction fails because the 
purchaser draw** back, 60 I. C. 727. Broker — 
Contract falling through owing to default of prin- 
cipal — Right to brokerage. 12 Bur. L. T. 68—51 
I.C. 582. Broker — Commission —Right to — Com- 
pletion of transaction — Failure of one of the 
parties to complete the contract — Effect of. 24 
Bom. L. R, 847 — 1922 B. 433. A partner who 
does an act for the firm is an agent for the firm, 
but he is not an agent for the partners. 10 I. C. 
250 *= x 53 P. L. R. 1911. A person contracting to 
purchase property and promising damages on de- 
fault is not an agent of the promisee. 50 I. C. 69 
=9 L. W. 312. Commission, Suit for — Limita- 
tion. 39 All. 81 =36 I.C. 371 ; 73 I. C. 143-- 1923 
Lah. 473 - 

Sec. 183 —Cf. S. 1 1 , supra. 

See 29 C. W. N. 422 —86 I. C. 571 = 1925 Cal. 
609. 

Sec. 184 . — Under S. 184 a minor can act as an 
agent of a firm and any contracts entered into by 
such a minor as an agent are binding on the firm. 
And they are equally binding on the minor if he 
did not give notice of the repudiation within a 
reasonable time after attaining majority. 45 I. 
C. 17 = 17 P. L. R. 1918. See also 3 Bom. L. R. 
627. A minor agent is not responsible for loss 
arising from the negligence of his guardian. An 
infant cannot be made liable for a tort arising 
out of contract where the contract is not bind- 
ing upon him. 43 I. C. 923. 

Sec. 186 . — See however, S. 33 of the Indian 


Registration Act, 1908. See also Code of Civil 
Procedure, (Act V of 1908;, Sch. I, Order III, 
rule 4. If an agent endowed with very wide 
powers and authorized to buy and sell property, 
to deal with Government and to pay revenue, 
contracts a loan on behalf of his principal, which 
the latter did not repudiate when it came to his 
knowledge, the principal is bound by the debt 
and must pay it. 39 I. C. 225 — 1 Pat.L. W. 346. 
If a married couple live together and the hus- 
band acts alone in dealing with joint property, he 
acts as the wife’s agent in respect of her inte- 
rest as well as his own, but the presumption is 
rebuttable. 10 I. C. 919 = 4 Bur. L. T. 115 (3. 
L. B. R. 66 Rel ) What constitutes agency. See 
1925 Cal. 541. 

Sec. 187 . — Where an act purporting to be done 
under a power of attorney is challenged as being 
in excess of the authority conferred by the power, 
it must be shown on a fair constiuction of the 
whole instrument, that the authciity in question 
is to be found within the four corners of the ins- 
trument, either in expi ess terms or by necessary 
implication. 43 Cal. 527=32 I. C. 419 = 43 I. A. 
48=30 M L. J. 232 (P. C.) [(1893) A, C. 170, 
Foll.J See also 24 Bom. 360 ; 21 Mad. 274. The 
mere fact that the principal did not receive the 
benefit of the transaction does not rid him of 
liability. In the ca§e of a Nattukottai Chetti 
money lending business, an agent who has 
authority to borrow and to lend to others, has an 
implied authority to pledge the credit of the firm 
for the purpose of obtaining or securing advances 
from others to the customers of the firm. 43 Cal. 
527 (P. C.) supra. Husband when liable for 
wife’s debts. 9 All. 147. 

Sec. 188 . — AUTHORITY OF AGENT. — Authori- 
ty of Agent — Construction of. 39 Cal. 568 = 13 
I. C. 705 = 16 C. W. N. 593 (On appeal from 
10 I. C. 895.) Authority of agent in money lend- 
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An agent having an authority to carry on a business has authority to do every 
lawful thing necessary for the purpose, or usually done in the course of conducting such 
business. 

Illustrations. 

{a) A is employed by B , residing in London, to recover at Bombay a debt due to B. A may 
adopt any legal process necessary for the purposes of recovering the debt, and may give a valid dis 
charge fcr the same. 

W A constitutes B his agent to carry on his business of a shipbuilder. B may purchase 
timber and other materials, and hire workmen, for the purposes of carrying on the business. 

189. An agent has authority, in an emergency, to do all such acts for the pur- 

, . pose of protecting his principal from loss as would be 

ergem.7 S authonty in an em ‘ done by a person of ordinary prudence, in his own case,. 

under similar circumstances. 

Illustrations . 

{a) An agent for sale may have goods repaired if it be necessary. 

( b ) A consigns provisions to B at Calcutta, with directions to send them immediately to C at 
Cuttack. B may sell the provisions at Calcutta, if they will not bear the journey to Cuttack without 
spoiling. 

Sub- Agents. 

190. An agent cannot lawfully employ another to perform acts which he 

has expressly or impliedly undertaken to perform person- 
When agent cannot dele- ally, unless by the ordinary custom of trade a sub-agent 
s ate may, or, from the nature of the agency, a sub-agent must,. 

be employed. 


ing business to purchase shares. (1027) M.W.N. 
1 18 ; to raise loans for purposes of principal’s 
business, 2 Luck 253 = A. I. K. 1927 Oudh 44 ; 
to sue on behalf of undisclosed principal, 24 L. 
W. 826 = 99 I C. 687—52 M. L. J. 33 = A. I, R 
1927 Mad. 204. Authoiity of Agent— Power of 
attorney — Construction of — Limitation of auth- 
ority. 2 P.L.J. 600 = 41 I.C 175 = 1917 Pat. 273. 
See also 7 Bur. L. T. 126 = 23 I.C. 516 Authority 
of Agent— Principal and agent— Acts of agent 
beyond scope — When principal liable — Third 
parties. 3b I. C. 968 = 10 S.L. R. 72 An agent 
not authorized to compromise cannot bind his 
principal by any compromise effected by him. 96 
P. R. 1914 = 24 I. C. 630. An agent authorized 
by a power of attorney only to collect debts has 
no authority to realize their value, or, any part of 
it by selling them. 35 M. L. J. 581 =48 I. C. 756 
— 41 Mad. 923. If the power of attorney does 
not authorize the agent to cany on a business 
except with limitations, any act done by him in 
excess of such power will not bind the principal. 
41 I. C. 224=^6 L. W. 417. The plaintiff from 
whom money was borrowed by the defendant’s 
agent without authority, is entitled to receive his 
amount to the extent of the benefit received by 
the principal. 32 I C. 763 = (1915) M.W.N. 761. 
An agreement by an agent to pay reasonable in- 
terest for goods purchased on credit is binding on 
principal, 26 I. C. 365. (1 C.L.J. 199, Foil.) 

An agent who has power to sign his name does 
not necessarily mean that he has full powers 
necessary for a disposition of property. 10 M. L. 
T. 304 = 12 I. C. 393. 

POWER OF ATTORNEY. — A power of attorney 
given to an agent to collect outstandings includes 
also a power to collect debts due under decrees, 
even if they were obtained before the date of the 
power. 15 M. L. T. 337 ** 23 I. C, 99. Power of 
attorney should be construed strictly. 23 M. L. J. 
595 = 12 M. L. T. 528 = 17 I. C. 139. A power 
enabling an agent to carry on the business of a 


firm does not entitle him to sue for dissolution of 
the firm. A suit so instituted should not be dis- 
missed but should be allowed to be amended by 
requiring the principal himself to sign the plaint. 
25 I. C 140 = 7 Bur. L. T. 202. 

CONNECTED Acts. — An agent authorized to 
receive money for the principal may be presumed 
to be also authorized to do every lawful and 
necessary thing connected with it. 37 I. C. 442 
= 3 O. L. J. 623. [43 Cal. 527 (P. C.) Ref. to]. 

INSURANCE — A commission agent purcha- 
sing goods insuring them under instructions from 
the merchant, has an insurable interest in the 
goods and can lecover the money under the 
policy in case of loss. 36 Bom. 484 = 12 I. C. 
897. 

Landlord and agent.— Wheie the agent 
of a landlord has no authority to create pecuniary 
liability on his behalf, no peisonal decree could 
be passed against the landlord. 16 I. C. 990. 
The question of the authority of an agent bind 
his landlord has to be decided on the facts of 
each case. 35 I. C. 81. 

POST OFFICE.— Where the person entitled to 
payment, requests the payment by means of a 
money order, the Post Office is the agent of that 
person and not of the sender. (Cf.) Postal rules 
which allow the sender of a money order or other 
article to recall it before actual delivery. 33 I. 
C. 723 = 14 A. L. J. 236. 

Illegal or Void Contract. — Agent re- 
ceiving money on principal’s behalf under illegal 
or void contract is liable to account to the prin- 
cipal ; also an agent making a profit without 
making full disclosure to his principal is liable to 
account to him for the same. 19 I.C. 161=15. 
C. W. N. 408. 

Sec. 189. — Power to enter into forward cont- 
racts. See 10 I. C. 895 (On appeal 13 I. C. 705 = 
39 Cal. 568). 

Sec. 190. — As to appointment of sub-agent. See 
I Bur. L. J. 219 = 1923 R. 84. 
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“Sub-agent" defined. 


Representation of principal 
by sub-agent properly appoint- 
ed. 


Agent’s responsibility for 
sub-agent. 


191. A “sub-agent” is a person employed by, and 
acting under the control of, the original agent in the 
business of the agency. 

192. Where a sub-agent is properly appointed, the 
principal is, so far as regards third persons, represented 
by the sub-agent, and is bound by and responsible for his 
acts, as if he were an agent originally appointed by the 
principal. 

The agent is responsible to the principal for the acts 
of the sub agent. 


The sub-agent is responsible for his acts to the agent, 
Sub-agent’s responsibility. but not to the principal, except in case of fraud or wilful 

wrong. 

193. Where an agent, without having authority to do so, has appointed a person 

A ..... . to act as a sub-agent, the agent stands towards such per- 

sub-agent appointed 1 without son in the rela ‘ ion of a principal to an agent, and is res- 
authority. ponsible for his acts both to the principal and to third 

persons; the principal is not represented by or responsible 
for the acts of the person so employed, nor is that person responsible to the principal. 

194. Where an agent, holding an express or implied authority to name another 

v. . . , -i P erson to act f° r the principal in the business of the 

andperson duly" Ippoim^dby a 2 ency \ has named another person accordingly, such 
agent to act in business of person is not a sub-agent, but an agent of the principal 
agency. for such part of the business of the agency as is entrusted 

to him. 


Illustrations . 


(a) A directs his solicitor, to sell his estate by auction, and to employ an auctioneer for 
the purpose. B names C\ an auctioneer, to conduct "he sale. C is not a sub-agent, but is A's agent 
for the conduct of the sale. 

(if) A authorizes B , a merchant in Calcutta, to recover moneys due to A from C Co. B 
instructs a solicitor, to take legal proceedings against C Co. for the recovery of the money. D 
is not a sub-agent, but is solicitor for A. 


195. In selecting such agent for his principal, an agent is bound to exercise the 
... same amount of discretion as a man of ordinary prudence 

such ^ person* U * ° n nammg would exercise in his own case ; and if he does this he is 

not responsible to the principal for the acts or negligence 

of the agent so selected. 


Illustrations. 

(a) A instructs B, a merchant, to buy a ship for him. B employs a ship surveyor of good 
reputation to choose a ship for A. The surveyor makes the choice negligently and the ship turns out 
to be unseaworthy and is lost. B is not, but the surveyor, is responsible to A . 

(If) A consigns goods to B, a merchant, for sale. B , in due course, employs an auctioneer in 
good credit to sell the goods of A, and allows the auctioneer to receive the proceeds of the sale. The 
auctioneer afterwards becomes insolvent without having accounted for the proceeds. B is not res- 
ponsible to A for the proceeds. 


Sec. 192.— Agent liable to the principal for the 
sub-agent’s fraud. 43 I. C. 699 ~ 19 Bom. L. R. 
948. There is no privity of contract between the 
principal and the sub-agent under S. 192. 26 I. C. 
822 ; 27 M. L. J. 501. 

8ec. 193 . — See 19 Bom. L. R. 948 ; ij Bom. 
307 . 

Sec. 194 . In spite of the existence of S. 194 
-of the Contract Act branch banks do not recognise 
nor carry out instructions given by clients of other 
branches unless they have been definitely instruct- 


ed to do so ; as an act of courtesy, one blanch 
may try to oblige the client of another branch by 
making enquiries, etc. For practical purposes and 
so far as their obligations are concerned the 
branches do not recognise any liability whatsoever 
to carry out instructions from the clients of other 
branches unless these be properly conveyed 
through the branch bank with which the client- 
deals. This is a universal practice and the court 
should take cognisance of it. 102 I.C. 788 « A.I.R 
1927 Lah. 562 (2). 
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Right of person as to acts 
done for him without his 
authority. Effect of ratifica- 
tion. 


Ratification may be express- 
ed or implied. 


Ratification . 

196. Where acts are done by one person on behalf 
of another, but without his knowledge or authority, he may 
elect to ratify or disown such acts. If he ratify them, the 
same effects will follow as if they had been performed by 
his authority. 

197. Ratification may be expressed or may be im- 
plied in the conduct of the person on whose behalf the 
acts are done. 


Illustrations . 

( a ) A t without authority, buys goods for B. Afterwards B sells them to C on his own ac 
count ; B's conduct implies a ratification of the purchase made for him by A. 

(b) A, without ]>s authority, lends B's money to C. Afterwards B accepts interest on the 
money from C. B's conduct implies a ratification of the loan. 

198. No valid ratification can be made by a person 
valid °rati e fic g a e tion reqU1Slte ° f w ^ ose knowledge of the facts of the case is materially 

defective. 

Effect of ratifying un- 199. A person ratifying any unauthorized act done 

authorized act forming part on his behalf ratifies the whole of the transaction of which 
of a transaction. such act formed a part. 


Sec. 198 . — The right of a principal to ratify an 
unauthorized act of hi« agent under S. 196 is con- 
fined to cases where the agent purports to acr on 
the principal’s behalf and not where the agent 
acts on his own behalf without authority, or 
contrary to principal’s directions and on behalf 
of the principal. 30 M. L. J. 497 -34 E G. 760. 
See also 68 I. C. 787 ^1923 Lah. 100 ; 33 P. R. 
1913 - 1 1 P.L.R. 1913 = 16 I. C. 950 ; 28 I.C. 135 
-=28 M. L. J. 199; [35 Mad. 177 ; ( 1910) A. C. 
240, foil. See also 6 Bom. 463 ; 35 I. A. 48 ; 3 
All. 832]; 7 M.I.A. 476 ; 48 I.C. 959 - Guardian’s 
lease — Ratification, receipt of rent whether 
amounts to— See 46 C.T.J. 441 — 103 I.C. 522 = A. 
I.R. 1927 Cal. 796. There can be no ratification 
of a void transaction, 9 M. L. J. 104 = 100 I, C. 
839 = A I.R. 1927 Nag. 2 f 4 . A mortgage execut- 
ed by a general agent holding a power of attorney, 
which did not authorize him to execute mortgages 
is operative if acted upon, and ratified by the 
principal and cannot be treated as being void ab 
initio. 19 A. L. J. 827 = 44 A. 77. Contracts 
made by agents of corporations how far binding 
— Doctrine of part-performance when applies, 23 
C. L. J. 26 = 20 C. W. N. 370=43 Cal. 790. A 
principal cannot ratify a transaction in part and 
repudiate it in part. Before a principal is bound 
by ratification it must be proved he had know- 
ledge of all essential facts of the transaction. 25 
I. C. 274 = 19 C. W. N. 56. The question of the 
gumastah’s power to bind his landlord is one 
which must be decided on the particular facts of 
each case. 10 I. C. 456 = 15 C. W. N. 953. 

Sec. 197 . — Ratification implies an intention to 
ratify on the part of the principal ; and any act 
of his can be relied upon as amounting to ratifi- 
cation, only if done after he had full knowledge 
of the material facts ratified. Thus what the 
principal says under a mistaken impression can- 
not amount to ratification. (1927) MAV.N. 118 = 
102 I.C. 561= A. I. R. 1927 Mad. 478. Ratifica- 
tion cannot be inferred from a mere omission to 


repudiate in terms an unauthorized transaction. 
52 I.C. 414^ to L W. 33. See al*o 24 Cal. 469. 
As to where principal’s ratification may be pre- 
sumed where the agent exceeds his authority and 
embarks on unauthorized transactions. See 9 L. W. 
251 =49 I-C 758. Wnere an agent contrary to 
instructions makes advances against security the 
principal may realize the security and hold the 
agent liable for the balance and such intermeddl- 
ing does not amount to ratification. (Ibid.) The 
application of the principles governing the rela- 
tionship of English agents to their principals 
should not be extended to Chetty’s agents in India 
whose position approximates to that of a trustee. 
49 l. C. 758-^-25 M. L. T. 286 = (1919) M.W.N. 
72. Ratification of an act in excess of authority 
on the agent’s part by principal may be inferred 
fiom his mere silence or acquiescence. 31 I. C. 
216 = 29 M. L. T. 551. (28 M. L. J. 199 foil.) 
Act of Nattukottai Chetti agent in excess of his 
authority. Acts of the principal to mitigate the 
loss — Effect of section. (1927) M.W.N. 118 = 102 
I.C. 561 =38 M.L.T.(H.C.) 56 = A. I.R. 1927 Mad. 
47$. Ratification of an unauthorized act of an 
agent is complete only when the fact is communi- 
cated to the other party to the contract. Till 
then the principal has an option to withdraw. 38 
Mad. 997 = 14 M. L. T. 454. Acts relied on 
inconsistent with denial of liability may give rise 
to inference of ratification. 48 I. C. 959. A mere 
expost facto submission to what has taken place, 
is no ratification of it. 7 O.E.J. 429 = 58 I.C. 165. 

Sec. 198 . — Mortgage of movables — Object of 
the sections and the effect of parole mortgage. 
37 I.C. 231 =18 Bom. L. R. 587. 

Sec. 199 . — In spite of an agent’s liability to 
render all the accounts of all his transactions to 
the principal, the principal cannot sue him on 
one of his several transactions without adjusting 
all the rights and liabilities of the parties in 
others. 40 Cal. 335 = 17 C. W. N. 67. 
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200. An act done by one person on behalf of another, without such other per- 

son^ authority, which, if done with authority, would have 
acf r n ^"thW° r per- * he effect of Ejecting a third person to damages, or of 

son# terminating any right or interest of a third person, cannot, 

v by ratification, be made to have such effect. 

Y 

Illustrations. 

(a) A , not being authorized thereto by B , demands, on behalf of B , the delivery of a chattel, 
the property of B> from C , who is in possession of it. This demand cannot be ratified by B , so as 
to make C liable for damages for his refusal to deliver. 

( b ) A holds a lease from B, terminable on three months’ notice. C , an unauthorized person 
gives notice of termination to A. The notice cannot be ratified by B t so as to be binding on A. 

Revocation of Authority . 

201. An agency is terminated by the principal revoking his authority ; or by 

the agent renouncing the business of the agency; or by the 
Termination of agency. business of the agency being completed ; or by either the 
principal or agent dying or becoming of unsound mind ; or by the principal being 
adjudicated an insolvent under the provisions of any Act for the time being in force 
for the relief of insolvent debtors. 

202. Where the agent has himself an interest in the 
property which forms the subject-matter of the agency, 
the agency cannot, in the absence of an express contract, 
be terminated to the prejudice of such interest. 

Illustrations . 

(а) A gives authority to B to sell A*s land, and to pay himself, out of the proceeds, the 
debts due to him from A. A cannot revoke this authority, nor can it be terminated by his 
insanity or death. 

( б ) A consigns i,ooo bales of cotton to B, who has made advances to him on such cotton, 
and desires B to sell the cotton, and to repay himself, out of the price, the amount of his own 
advances, A cannot revoke this authority, nor is it terminated by his insanity or death. 


Termination of agency 
where agent has an interest 
in subject-matter. 


Sec. 200. — A notice to quit given by one of two 
joint Receivers on behalf of both without the 
authority of the other is not valid and cannot be 
rendered so by subsequent ratification by the 
other Receiver. 34 I. C. 221 =23 C. L. J. 453. 
Where the only objection to the grant of a mel- 
charth is that it was granted without proper 
authority it can be subsequently, ratified by the 
person who has power to grant it. 73 I.C. 376 = 
1924 Mad. 245. See also 27 Bom. 515. 

8ec. 801. — In the case of an employment of an 
under broker by broker for a fixed term, if the 
services of broker are dispensed with in the 
interval, the dependent contract of under-broker- 
age is also dissolved and the under- broker is not 
entitled to sue the broker for damages for wrong- 
ful dismissal unless the broker had brought 
about the termination of the head agency pur- 
posely. 47 Cal. 290-46 X* A. 314-24 C. W. N. 
S77 (P. C.). There is termination of agency after 
the death of the principal and a suit against 
agent for accounts must be brought within 3 
years under art. 89, Lim. Act. 26 C.W.N. 320 = 
65 I. C. 219 = 1922 C. 53. Principal and Agent — 
Agent of joint co parceners — Effect of death of 
one. 41 I. C. 288 = 21 C. W. N. 620 ; See also 
38I. C. 278 = 20 C.W. N. 708 ; 16 I. C. 852 = 
17 C. L. J. 201. Where one of two joint agents 
dies, upon his death, the agency terminates, only 
$o far as he is concerned but continues as re- 
gards the surviving Agent. 38 I. C. 278 = 20 


C. W. N. 708 ; see also 41 I. C. 288 = 21 C. W.N. 
620; 16 I. C. 852 = 17 C. L. J. 201. Agency 
terminated by fulfilment of instructions. 70 P.R 
*9 r 5 --31 I. C. 215. As to what constitutes com- 
pletion of business, see also 12 All . 541 ; 26 Cal. 
715 ; 7 Bom. 518 (business of pleader.) Question 
of termination of agency is one of fact. The 
usage among money-lending Nattukkottar 
Chetties and the terms of the contract between 
the parties can be admitted to decide the ques- 
tion. 31 M. L. J. 687 = 36 I. C. 812. An agency 
will not terminate on the expiry of the period 
contracted for between the principal and agent, if 
the agent is allowed to continue as agent. No 
fresh agency is created but the old agency is 
continued. 31 M. L. J. 685=561. C. 804. An 
agency terminates when the agent hands over 
charge to another in obedience to a telegram 
from his principal revoking his authority but his 
liability in respect of acts done as agent conti- 
nues. Case-law discussed, 39 Mad. 376=28 
M. L. J. 140. On this point see also 39 Mad. 693 
= 3 L,W. 13=31 I. C, 583 = 29 M. L. J. 788. — 
Imperfect partition of village — Lambardar’s 
powers whether affected. 19 I. C. 549=9 N. L. 
R. 46. Mortgagee put Into pssses9ion so as to 
appropriate profits towards interest — Power to 
resume possession. 12 Bur. L. T. 46 = 47 I. 
133*9 L. B. R. 172. On this section see also 30 
Mad. 97 ; 5 Bom. 253. 




S/208] 


819 


THE INDIAN CONTRACT ACT (iX OF 1872). 


203. The principal may, save as is otherwise provided by the last preceding 

.... ... , section, revoke the authority given to his agent at any 

agent’s authorify! may rev ° C ^ me before the authority has been exercised so as to bind 

the principal. 

204. The principal cannot revoke the authority given to his agent after the 

_ , , , authority has been partly exercised so far as regards such 

has b? e ?partly h exe e rci8 U ed.° nty acts and obligations as arise from acts already done in 

the agency. 

Illustrations. 


(j) A authorizes B to buy 1,000 bales of cotton on account of A , and to pay for it out of A's 
money remaining in B's hands. B buys 1,000 bales of cotton in his own name, so as to make him- 
self personally liable for the price. A cannot revoke B's authority so far as regards payments for 
the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account of A , and to pay for it out of A's 
money remaining in B's hands. B buys 1,000 bales of cotton in A's name and so as not to render 
himself personally liable for the price. A can revoke B's authority to pay for the cotton. 

20s. Where there is an express or implied contract that the agency should be 
continued for any period of time, the principal must make 
compensation 1 to the agent, or the agent to the principal, 
as the case may be, for any previous revocation or renun- 
ciation of the agency without sufficient cause. 

206. Reasonable notice must be given of such re- 
vocation or renunciation ; otherwise the damage thereby 
resulting to the principal or the agent, as the case may be, 
must be made good to the one by the other. 

207. Revocation and renunciation may be expressed 
or may be implied in the conduct of the principal or agent 
respectively. 


Compensation for revoca- 
tion by principal or renuncia- 
tion by agent. 


Notice of revocation or re- 
nunciation. 


Revocation and renunciation 
may be expressed or implied 


Illustration . 


A empowers B to let A's house. Afterwards A lets it himself. This is an implied revocation 
of B's authority. 

208. The termination of the authority of an agent 

autho'uv '“Effect “as" to doeS n0t - 80 f ar aS f e S ards the , a « ent > tak <J ef [ ec * before il 
agent, and as to third persons. becomes known to him, or, so far as regards third persons, 

before it becomes known to them. 


Illustrations. 

( a ) A directs B to sell goods for him, and agrees to give B five per cent, commission on the 
price fetched by the goods. A afterwards, by letter, revokes B's authority. B , after the letter is sent, 
but before he receives it, sells the goods for ico rupees. The sale is binding on A , and B is entitled 
to five rupees as his commission. 

(d) A , at Madras, by letter directs B to sell for him some cotton lying in a warehouse in 
Bombay, and afterwards, by letter, revokes his authority to sell and directs B to send the cotton to 
Madras. B after receiving the second letter, enters into a contract with C, who knows of the first 
letter, but not of the second, for the sale to him of the cotton. C pays B the money, with which 
B absconds. C's payment is good as against A . 

(c) A directs B, his agent, to pay certain money to C. A dies, and D takes o 3 t probate t 
his < ill. B , after A's death, but before hearing of it pays the money to C. The payment is good as 
against Z>, the executor. 


Seo. 208. — Principal and agent— Authority con- 
ferred by two or more persons jointly — Revoca- 
tion by one — Legality. 22 I. C. 90= 18 C. L. J. 
621. On this section see also 24 Bom. 403 ; 17 
Bom. 542. 

Sec. 205,— 1 See s. 73, supra . 

Suit for damages for revocation of agency by 
principal — Damage, 15 S.L.R. 140 = 1922 Sind 
25. See also 5 Bonr. 253. An agreement to serve 
as an agent may be rescinded like any other 


agreement and an agent is liable for compen- 
sation if he renounces the agency without suffi- 
cient cause, within the specified period when 
the agency is to last for any particular period. 
31 I. C. 450 = 9 S. L - R*. 77- 

Sec. 206. — Renunciation of agency occurs, 
when agent abandons his employment or sets up 
adverse title. 30 Cal. 609. See also 15 Cal. 
692. 

8ec- 208. — See 35 Bom. 30a. 
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209. When an agency is terminated by the principal dying or becoming of 

unsound mind, the agent is bound to take, on behalf of 

Agent’s duty on termination representatives of his late principal, all reasonable 

of agency by principal’s death ; . , J . 

or insanity. steps for the protection and preservation of the interests 

entrusted to him. 

210. The termination of the authority of an agent causes the termination 
(subject to the rules herein contained regarding termina- 

of sub-agent’s t j on an agent ’ s authority) of the authority of all sub- 
agents appointed by him. 

Agent’s Duty to Principal . 


Termination 

authority. 


211. An agent is bound to conduct the business of his principal according to 
the directions given by the principal, or, in the absence of 

Agents duty in conducting any such directions according to the custom which pre- 
principals business. . . . , . . r * . , , . , , 

vails in doing business of the same kind at the place 
where the agent conducts such business. When the agent acts otherwise, if any loss 
be sustained, he must make it good to his principal, and, if any profit accrues, he 
must account for it. 

Illustrations . 


(«) A , an agent engaged in carrying on for B a business, in which it is the custom to invest 
from time to time, at interest, the moneys which may be in hand, omits to make such investment. 
A must make good to B the interest usually obtained by such investments. 

( b ) B, a broker, m whose business it is not the custom to sell on credit, sells goods of A on 
credit to C, whose credit at the time was very high. C , before payment, becomes insolvent. A must 
make good the loss to A. 

212. An agent is bound to conduct the business of the agency with as much 
skill as is generally possessed by persons engaged in 
from 1 a dlI ‘ gence re 3 uired similar business, unless the principal has notice of his 
m agvJ1 * want of skill. The agent is always bound to act with rea- 

sonable diligence, and to use such skill as he possesses ; and to make compensation 
to his principal in respect of the direct consequences or his own neglect, want of skill 
Or misconduct, but not in respect of loss or damage which are indirectly or remotely 
caused by such neglect, want of skill or misconduct. 

Illustrations. 


(a) A , a merchant in Calcutta, has an agent, B , in London to whom a sum of money is paid 
on A' s account, with orders to remit. B retains the money for a considerable time. A , in conse- 
quence of not receiving the money becomes insolvent. B is liable for the money and interest from 
the day on which it ougrU to have been paid, according to the usual rate, and for any further direct 
loss — as e. g,, by variation of rate of exchange —but not further. 

( b) A , an agent for the sale of goods, having authority to sell on credit sells to B on credit, 
without making the proper and usual enquiries as to the solvency of B. B , at the time of such sale, 
is insolvent. A must make compensation to his principal in respect of any loss thereby sustained. 


See 309 . — Even after the death of the princi- 
pal, the agent can enter into transactions neces- 
sary to protect the interest of the heirs of the 
deceased and such authority continues till it is 
revoked by the heirs. 6o I. C. 739 ; 3 Lah. L J. 
265. As to survivorship of agency see 30 Cal. 
265 ; 17 C. L. J. 201. 

Sec, 211 . — Principal and Agent — Negligence — 
Claim of principal barred by limitation — Liabi- 
lity of agent. 52 I.C. 71. In the absence of custom 
of trade or express or implied authority of the 
principal payment to a broker is no payment to 
the principal. 40 I. C 799. Principal and Agent 
— Joint property of brothers— Some managing 
property— Relationship— Duty of manager. 29 
I.C. 905. Where an agent has caused loss to the 
principal by not carrying out his directions, and 
by supplying goods contrary to his directions, the 
agent or his legal representatives are liable for 
the value of the goods so supplied. 66 I. C 446. 
As to when nominal damages are awarded 20 
Bom. 633. Commission Agent transacting with 


himself under fictitious name — English and 
Indian law compared. 37 I. C. 241 = 10 S. L. R. 
86. When a commission agent’s transaction with 
himself involves no opposition between his own 
interests and his duty to principal, the transaction 
becomes binding on the principal, though the 
agent cannot claim commission in such a case. 
{Ibid.) Even under the Indian Law the usage to 
be binding requires specific pleading and strict 
proof of its existence. {Ibid,) As to effect of 
Agent’s infringement of principal’s instructions, 
see 26 Punj. L. R. ioS = 36 I. C. 567 = 7 Lah. L.J. 
84=1924 Lah. 332. Commission agent authorised 
to sell goods at a particular place has no discre- 
tion to take the goods to another place for sale. 
(1927) M. W. N. 578. Right of principal over 
secret profit made by agent— Doctrine of tracing. 
(1927) M. W. N. 118. 

See. 212 . — $ee 18 Cal. 574 ; 13 C. W. N. 59 ; 
1925 Mad. 46 = 47 M. L - J* 3 12 ; 43 C. L. J. 479 
97 I. C. 20D = A. I. R. 1926 Cal. 983, 
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(z) At an insurance-broker employed by B to effect an insurance on a ship, omits to see that 
the usual clauses are inserted in the policy. The ship is afterwards lost. In consequence of the 
omission of the clauses nothing can be recovered from the underwriters. A is bound to makegood 
the loss to B. 

(d) At a merchant in England, directs B , his agent at Bombay, who accepts the agency, to 
send him joo bales of cotton by a certain ship. B , having it in his power to send the cotton, omits 
to do so. The ship arrives safely in England. Soon after her arrival the price of cotton rises. B is 
bound to make good to A the profit which he might have made by the ioo bales of cotton at the 
time the ship arrived, but not any profit he might have made by the sabsequent rise. 


213. An agent is bound to render proper accounts 
to his principal on demand. 

214. It is the duty of an agent, in cases of difficulty,, 
to use all reasonable diligence in communicating with his 
principal, and in seeking to obtain his instructions. 

If an agent deals on his own account in the business of the agency, 
without first obtaining the consent of his principal and 
acquainting him with all material circumstances which 
have come to his own .knowledge on the subject, the 
principal may repudiate the transaction, if the case shows 
either that any material fact has been dishonestly 


Agent’s accounts. 

Agent’s duty to communi 
cate with principal. 


215. 


Right of principal when 
agent deals, on his own 
account, in business of agency 
without principal’s consent. 


Sec. 213.— A principal is entitled to a final 
account between himself and the agent on the 
termination of the agency and the agent can rely 
upon casual accounts settled between themselves 
as being prima. facte coriect. 13 EC 642 , 1925 
I.ah. ico. Agent must support his accounts by 
proper vouchers. 6 Cal. 754 ; 43 Cal. 248 *« 
52 Cal. 766=90 1. C. 944. Agents’ duty is 

analogous to that of trustee. 7 Cal. 627. Tbeieis 
no corresponding obligation to account on the 
part of the principal. 7 Cal. 634 ; 1925 1 ah. 
100. Accounts, suit for— Legal representative 
of agent— I. lability to account— Onus. 47 I- C. 
371 - 28 C.L.J. 492. The death of an agent during 
the pendency of a suit against him for accounts 
does not exonerate his legal representatives from 
all liability to the principal. (Had.) Rendering 
an account of his agency and account for money 
received by him, is not confined meiely b> render- 
ing of accounts of what has been done with the 
money, but includes also the pa\ment cf any 

balance which might be found due upon taking 

accounts. 21 C. W. N. 591—40 I. C. 359 = 25 
C. L. f. 335. The obligation of an agent towards 
his principal does not terminate merely in sub- 
mission of account papers. 43 Cal. 248 = 19 C. 
\y n. 1070. He is bound to explain tbo-e 
papeis and if on accounts taken it is found that 
he has in his hands money which belongs to his 
principal, he is bound to pay that sum (Ibid.) 
The liability to render an account cannot be 
enforced against the legal representatives of an 
agent. The liability is personal, and the legal 
representatives need not render accounts in the 
same sense in which the agent himself might have 
been called upon to do. 17 C. W. N. 5 = 16 I.C. 
742 =s 16 C. L. J. 282. See also 47 I. C 371=28 
C. L. J. 492. The remedy of the principal after 
the death of his agent is to sue the representa- 
tives for any loss he may have suffered by the 
negligence, misconduct, misfeasance or mal- 
feasance of his agent. 17 C. W, N. 5 = 16 I. C. 
742. Agent’s heirs— Liability to account. 16C.W. 
N. 1042 = 16 I. C. 414 m 16 C. L. J. 288. In a 
suit for accounts against the agent, the mere pro- 
duction by the agent of his accounts would not 
amount to proof of same. 11 I. C. 161 =15 C. 


W. N. 930 The audit of a company’s accounts 
does not preclude it from calling upon the agents 
for rendition, though it closes the accounts be- 
tween the shareholders and the directorate in the 
absence of fraud or mistake in connection with 
the audit. 42 I. C. 375 —86 P. L. R. 1917. W here 
money is advanced to an agent for work to be 
done on the understanding that a bill is to be sent 
subsequently the agent must account for the 
money 62 I. €.303 = 13 L. W 366. Suit by 
principal against agent for moneys unaccounted 
for is maintainable. 44 Mad. 214 =39 M. L. J. 
586. An agent is bound to pay interest on the 
sum of money retained by him and due to the 
principal from the date of demand therefor by 
the principal. 33 M. L. 1.468 = 6 L. W.520-- 
*42 I.C. 219. An agent by retaining money due 
to the principal cannot be held to have committed 
a fraud. {Ibid.) A secretary of a Fund is only 
an agent and not a trustee though iws is himself 
a director and recovers. ( Ibid ) 

Sec. 214 . — See S. 189 supta. Principle of 
section. 105 I. C. 836 = 4 O.W. N. 1061. 

An agent authorized to buy and sell at the 
best rates cannot defer carrying out the order, 
till communicating the ra'e of the day to the 
principal. 50 I, C. 146 = 12 S. L. R. 93. Com- 
mission agent authorized to sell goods at a parti- 
cular place has no discretion to take them to 
another place for sale. (1927) M. W. N. 578. 

Sec. 215 — Section is only an enabling one. 
See 34 Bom 292 ; 15 Mad. 889 ; 43 M. L. J. 444. 
Section based on principle that no one can have 
an interest against his duty. 7 B. H. C. 90 ; 29 
Bom. 730. A. I. R. 1927 Sind 195. An agent 
stands in a fiduciary relation towards hisprincipaL 
He cannot enter into any transaction in which his 
personal interest conflicts with his due towards 
his principal. He cannot make any secret pro- 
fit for himself while selling his principaPs pro- 
perty or making settlement for damages on behalf 
of his principal. 9 Lah. 7. When an agent 
uses his debt due to his principal to obtain pro- 
perty for himself, he realizes that debt on the 
principal’s behalf and is liable to account for the 
same. 25 I. C. 88 = 12 A. L. J, 463. Dealing by 
agent in the business of the agency without the 
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concealed from him by the agent, or that the dealings of the agent have been dis- 
advantageous to him. 

Illustratiotis . 

(a) A directs B to sell A's estate. B buys the estate for himself in the name of C. A, on dis- 
covering that B has bought the estate for himself, may repudiate the sale, if he can show that B has 
dishonestly concealed any material fact, or that the sale has peen disadvantageous to him. 

(£} A directs B to sell A's estate. B , oh looking over the estate before selling it, finds a mine 
on the estate which is unknown to A- B informs A that he wishes to buy the estate for himself, but 
conceals the discovery of the mine. A allows/? to buy, in ignorance of the existence of the mine. 
A on discovering that B knew of the mine at the time he bought the estate, may either repudiate or 
adopt the sale at his option. 

216 . If an agent, without the knowledge of his principal, deals in the 
Principal’s right to benefit business of the agency on his own account instead of on 
gained by agent dealing on his account of his principal, the principal is entitled to claim 
own account m business of f rom the agent any benefit which may have resulted to 
agency. him from the transaction. 


Illustration . 


A directs B< his agent, to buy a certain house for him. B tells A it cannot be bought, and 
buys the house for himself. A may, on discovering that B has bought the house, compel him to sell 
it to A at the price he gave for it. 


217 . An agent may retain , 1 out of any sums received on account of the principal 
in the business of the agency, all moneys due to himself 

of ^‘lliveVonTrfndpars j“ r . es P ect of adv ances made or expenses properly incurred 
° ccount# by him in conducting such business, and also such remu- 

neration as may be payable to him for acting as agent. 
Agent’s duty to pay sums 218 . Subject to such deductions, the agent is bound 

received for principal. to pay to his principal all sums received on his account. 


219 . In the absence of any special contract, payment for the performance of any 
act is not due to the agent until the completion of such 
when agent’s remuneration act . fr u t an agent may detain moneys received by him on 
icomes ue. account of goods sold, although the whole of the goods 


knowledge of the principal— Contract is voidable 
at the option of principal — English and Indian 
law. 43 M. L. J. 444 J 45 M. 1005 = 1922 Mad. 
497. See also 42 I. C. 357 (Mad.) ; 102 I. C. 

366= A. I. R. 1927 Sind 195. Even apart from 
S. 215 the dishonest concealment by the plaintiff 
of the identity of the contracting party constitutes 
fraud and entitles the defendants to avoid the 
contract. 43 M.L.J. 444 = 45 M. 1005. Where 
the plaintiff company were managing agents of 
the defendant’s company to which the former 
supplied goods, the plaintiff company was held 
not entitled to make any profit on the goods sup- 
plied to their principal, the defendant’s company. 
26 I. C. 478 = 8 L. B. R. 102. Breach of duty 
by agent would entail loss of his remuneration. 
26 Bom. 689. As to liability of executor, see 22 
Cal. 14- 

See. 316. — It is the duty of an agent not merely 
to do nothing to injure the interests of his princi- 
pal, but to do all in his power to further them. 
He should not place himself in a position in 
which his interests might be adverse to that of 
the principal. 41 A. 635 =5* I. C. 373- Secret 
profits made by agent, right of principal over— 
Doctrine of tracing— See (1927) M.W.N. 118. A 
principal can have a decree for au account of pro- 
fits of property ontside British India purchased by 
an agent in execution of a mortgage decree passed 
in favour of the principal ; but a principal is not 
titled to a mandatory injunction directing the 
agent to execute a re-conveyance to the principal, 
ji I. C. 216^29 M. L. J. 581. Agent’s duty to 


carry out a sale for a particular sum — Accep- 
tance by agent of secret commission from vendor 
— Failure to communicate with principal. 22 
1* C. 597-= i L. W. 181. See also 19 M. L. T. 381 
= 30 M. L. J. 497. Suit for accounts and suit for 
damages— difference between. 38 M. L. T. 2;6 

/IT r* \ J 


oec. ssn.- 


jee s. 221 


Agency for sale of sugar— Agent depositing 
moneys with principal— Insolvency of principal 
—Right of agent to set off. 15 L. W. 201. (p. 
C.). Claims and cross-claims — Business of prin- 
cipal— Company transferred to another company 
—Business conducted as before -Set off. 24 C. 
W. N. 1004 (P. C.). Agent is entitled to a lien 
or retainer upon monies of his principal which 
are in his hands, for all expenses properly incur- 
red. Jn cases of exercise of lien or retainer no 
question of time limit arises at all. 1 Bur. L J 
219 = 1923 R. 84.(39 Mad. 365, foil.) Pleader’s 
lien— Entrustment of shares for sale in private 
capacity— Appropriation for fees. 5 S.L.R. 222 = 
15 I. C 785 = 13 Cr.L.J. 513. He stands in fidu- 
ciary relation to his client and it is for him to 
show that the client consented to the appropria- 
tion without undue influence on his part. 5 S. L. 
R. 222 = is I. C 785 = 13 Cr. L. J. 513. (32 Bom. 
37 at 44, 45 ref). 

Sec. 218 .— See 30 Cal. ion ; 25 All. 639 ; 19 
M. L. J. 759 ; 19 M. L. T. 381 =30 M. L. J. 497; 
30 Bom. L. R. 486. 

Sec. 219. — When an agent is employed for 
commission to sell certain property at a certain 
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consigned to him for sale may not have been sold, or although the sale may not be 
actually complete. 

220 . An agent who is guilty of misconduct in the 

neration for Usiness^mUcon- business of the *S ency 1 is ^entitled to any remuner- 
ducted. ation in respect of that part of (he business which he has 

misconducted. 

Illustrations . 

( a ) A employs B to recover 1.00,000 rupees from C , and to lay it out on good security. B 
recovers the 1,00,000 rupees and lays out 90,000 rupees on good security, but lays out 10,000 rupees 
on security which he ought to have known to be bad, whereby A loses, 2,000 rupees. B is entitled to 
remuneration for recovering the 1,00,000 rupees and for investing the 90,000 rupees. He is not enti- 
tled to any remuneration for investing the 10,000 rupees, and he must makegood the 2,000 rupees to 
B. 

A employs B to recover 1,000 rupees from C. Through B's misconduct the money is not 
recovered. B is entitled to no remuneration for his services, and must make good the loss. 

221. In the absence of any contract to the contrary, an agent is entitled to 
, . retain goods, papers and other property, whether moveable 

prope^-t* S heq ° n pnncipal s °r immoveable, of the principal received by him, until the 
e * amount due to himself for commission, disbursements and 

services in respect of the same has been paid or accounted for to him. 

Principal's duty to Agent. 


222 . The employer of an agent is bound to indem- 

against conseq uen ceTon'awful " ify hi ™ a « ainSt the consequences of all lawful acts done 
acts by such agent in exercise of the authority conferred upon 

him. 

Illustrations. 

{a) B , at Singapur, under instructions from A of Calcutta, contracts with C to deliver certain 
goods to him. A does not send the goods to B , and C sues B for breach of contract. B informs A 
of the suit, and A authorizes him to defend the suit. B defends the suit, and is compelled to pay 
damages and costs, and incurs expenses. A is liable to B for such damages, costs and expenses. 

( b ) By a broker at Calcutta, by the orders of A , a merchant there, contracts with C for the 
purchase of 10 casks of oil for A. Afterwards A refuses to receive the oil, and C sues B. B 
informs Ay who repudiates the contract altogether. B defends, but unsuccessfully, and has to pay 
damages and costs and incurs expenses. A is liable to B for such damages, cost and expenses. 

223 . Where one person employs another to do an act, and the agent does the 
act in good faith, the employer is liable to indemnify 

against* ‘consequences ^"acts the a S ent a S ain?t the consequences of that act, though 
done in good faith. U cause an injury tc the rights of third persons. 


price and the agent succeeds in finding a purcha- 
ser at that price but the principal declines to 
sell, the agent is entitled to reasonable remunera- 
tion for his work and labour. 14 I. C. 981 — 15 
C. L. J. 312, So also where sale goes off owing 
to caprice or default of vendor. 8 M. L. T, 40. 
See also 20 Bom. 124. Broker — Contract to pro- 
cure loan — Loan procured but on conditions — 
Agent, if entitled to commission. 11 I. C. 820=15 
C. L. J. 40 = 16 C. W. N. 753. When the con- 
tract provides for the agent’s commission on pay- 
ment for the goods by the purchasers, the agent 
is not entitled to remuneration on cancelled con- 
tracts, and the doctrine of quantum meruit can- 
not be invoked. 29 Bom. L. R. 375 = 102 I.C. 225 
= A.LR. 1927 Bom. 225 (1923 — 1 K.B. no foil.) 

Sec. 220 . — 1 See e.g. % ss, 195, 21 1, 212, 213, 214 
and 218, supra . 

A conveyance purporting to have been exe- 
cuted by two persons as agents of a woman whose 
name nowhere appears in the document and where 
the agents themselves have not signed it as such, 
is not one which would bind the woman. 12 I. C. 
206 = 4 fcur. L. T. 255. 


Sec. 221 — As to the general lien of the agent 
who is a banker factor, attorney or policy-broker 
see s. 1 71, supra. 

See 31 Mad. 123 ; 89 I. C. 409. 

Sec. 222 . — In the absence of a stipulation, 
money spent by a commission agent during a 
business trip on boarding and lodging cannot be 
considered to be incidental to carrying on the 
business of the principal who is not bound to pay 
the bill. 19 I. C. 248 = 206 P. L. R. 191-?. Con- 
tract C. I. F. — Contract to ship goods on account 
and risk of buyer — Outbreak of war — Right of 
Commission Agent. 49 I. C. 196 = 8 L, W. 565 = 
35 M. L. J. 184 = 41 Mad. 1060. Agreement to 
pay single sum for remuneration — Remuneration, 
if can be split up. 22 I. C. 597 = 1 L. W. 181 . 

Sec. 22 S. — The liability of a principal and 
agent is not joint but alternative. A person deal- 
ing with a principal through his agent may sue 
either or he may sue both of them alternatively, 
but he cannot obtain judgment against both 
jointly. 49 M. 900=97 I. C. 47 S jest A, I. R. 1926 
Mad. 1213=51 M. L. J. 31 1 . As to decree to be 
passed in a suit against both agent and principal, 
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Illustrations . 


(a) A y a decree holder and entitled to execution of B's goods, lequires the officer of the Court 
to seize certain goods, representing them to the goods of B. The officer seizes the goods, and is sued 
by Cy the true owner of the goods. A is liable to indemnify the officer for the sum which he is 
compelled to pay to C, in consequence of obeying A's directions. 

(b) B at the request of Ay sells goods in the possession of Ay but which A had no right to dis- 
pose of. B does not know this, and hands over the proceeds of the sale to A. Afterwards C\ the true 
owner of the goods, sues B and recovers the value of the goods and costs. A is liable to indemnify 
B for what he has been compelled to pay to C and for B's own expenses. 


224. Where one person employs another to do an act which is criminal, the 
employer is not liable to the agent, either upon an express 

agwTwdo a crimi e na! P act er ° or an im P Iie f d P romise - t0 indemnify him against the con- 
R sequences of that act. 

Illustrations. 


( a ) A employs B to C y and agrees to indemnify him against all consequence* of the act, 
B thereupon beats C, and has to pay damages to C for so doing. A is not liable to indemnify B for 
those damages. 

id) By the proprietor of a newspaper, publishes, at A's request, a libel upon C in the paper, 
and A agrees to indemnify i? against the consequences of the publication, and all costs and damages 
of any action in respect thereof. B is sued by C and has to pay damages, and also incurs expense 1 -. 
A is not liable to B upon the indemnity. 

Compensation to agent for 225. The principal must make compensation to his 

injury caused by principal’s agent in respect of injury caused to such agent by the 
negIect - principal’s neglect or want of skill. 

Illustration. 


A employs B as a bi icklay ei in building a house, and puts up the scaffolding himself. The 
scaffolding is unskilfully put up, and B is in consequence hurt. A must make compensation to B. 

Effect of agency on contract with third persons. 


226. Contracts entered into through an agent, and obligations arising from acts 
done by an agent, may be enforced in the same manner, 
and will have the same legal consequences, as if the con- 
tracts had been entered into and the acts done by the 

principal in person. 


Enforcement and conse- 
quences of agent’s contracts. 


see A. I. R. 1926 Oudh 41. An agent, on general 
grounds is entitled to reimbursement and indem- 
nity by his principal but only on the condition 
that he has acted within the scope of his direc- 
tions. 59 I. C. 971=3 bah. L. J. 141 ; 23 > . R. 
1915 infra Suit to enforce that right is govern- 
ed by Art. 83 of the Limitation Act. 100 P. L. R. 
1915 = 26 I. C. 14s =-85 p - w - R - 1915 = 23 P- R- 
1915. If an agent exercises reasonable skill and 
diligence, he is not responsible to the principal 
for an error of judgment which causes loss to the 
principal. 31 I. C. 45° = 9 S. L. R. 77. 

Seca. 228 and 224. — Money sent by agent for 
unlawful purposes on authority of principal — 
Right to recover. See 88 I. C. 980; A. I. R. 1926 
Sind 40 = 20 S L. R. 100. Act, though unlawful, 
not criminal, effect of. See 20 S. L. R. 100 = A. 
I. R. 1946 Sind 40. 

Sec. 224. — See S. 24, supra , 

8ec. 225. — CY- The Indian Fatal Accidents 
Act (XIII of 1855). 

Sec. 226. Agent acting beyond scope of autho- 

rity — Principal’s liability. 35 I C. 208 — 14 A.L.J. 
601. As a general rule, the agent has no autho- 
rity to borrow money on account of his principal 
so as to render the latter liable to the lender un- 
less the principal has given express authority or 
0 revious sanction or has subsequently adopted 
^nd ratified the loan. $6 I. C. 968* 10 S. L. R. 
j 2 . If an agent is acting in collusion with a third 


party without the principal’s consent and the act 
is detrimental to the interest of the principal, the 
latter is not bound. 56 I. C. 631—2 Lah. L. J 
516. Payment to an agent is payment to the 
principal. 13 I. C. 955 — 36 P. L. R. 1912. An 
agent cannot sue or be sued in respect of a sale 
to him on behalf of the principal. ?o I. C. 844 
25 M. L L. 32. Where an agent signs a pro- 
note for a business belonging to a minor, the 
holder must be fixed with notice of the contents 
of the power of attorney under which the agent 
acts and of the extent of his authority and of the 
fact that the business belonged to a minor. 21 
M. L. J. 620 — 35 Mad. 692 — 14 I. C. 389. Agent 
— Pow r er to sell property— Recital of authority un- 
necessary. 230.0.353=59 I. C. 596. One of 
several joint debtors cannot be an agent of their 
creditor so far as joint-debtors are concerned and 
a payment to that debtor is not a payment to the 
creditor. 11 I. C. 864 = 4 Bur. L. T. 197. Where 
an agent fraudulently, in furtherance of his own 
interests, and contrary to instruction enters into 
a contract the principal will be bound only if 
third persons dealing w r ith the agent have acted 
in good faith. 36 I. C. 968 = 10 S. L. R. 72 ; 45 
I. C. 856. The onus of proving good faith lies 
on such third persons claiming against the princi- 
pal. 36 I. 0. 968 = 10 S. L. R. 72. (9 Bom.L.R. 
388 ref.). 
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Illustrations. 


(a) A buys goods from £ % knowing that he is an agent for their sale, but not knowing who is 
the principal. B's principal is the person entitled to claim from A the price of the goods, and A 
cannot in a suit by the principal set off against that claim a debt due to himself from B. 

( b) A , being B's agent with authority to receive money on his behalf, receives from C a sum 
of money due to B. C is discharged of his obligation to pay the sum in question to B. 


227. When an agent does more than he is authorized to do, and when the part 
„ . , , of what he does which is within his authority, can be 

when n agent exceeds authority, separated from the part which is beyond his authority, so 

much only of what he does as is within his authority is 
binding as between him and his principal. 


Illustration. 


/, being owner of a ship and cargo, authorizes B to procure an insurance for 4,000 rupees on 
the ship. B procures a policy for 4,000 rupees on the ship, and another for the like sum on the cargo. 
A is bound to pay the premium for the policy on the ship, but not the premium for the policy on the 
cargo. 


Principal not bound when 
excess of agent’s authority is 
not se parable. 


228. Where an agent does more than he is autho- 
rized to do, and what he does beyond the scope of his 
authority cannot be separated from what is within it, the 
principal is not bound to recognize the transaction. 


Illustration. 


A authorizes B to buy 5C0 sheep for him. B buys 500 sheep and 200 lambs for une sum of 
6,000 iupees. A may repudiate the whole transaction. 


229 Any notice given to or information obtained by the agent, provided it be 
given or obtained in the course of the business transacted 
0t n ° tlCe by him for the P rinci P al » shall « as between the principal 
gi\Ln O a to en . and third parties, have the same legal consequence as if 

it had been given to or obtained by the principal. 


Illustrations. 

(a) A is employed by B to buy from 'C certain goods, of which C U the apparent owner, and 
buys them accordingly. In the course of the treaty for the sale, A learns that the goods really belong- 
ed to D , but B is ignorant of that fact. B is not entitled to set off a debt owing to him from C 
against the price of the goods 

(fi) A is employed by B to buy from C goods of which C is the apparent owner , A was before, 
he was so employed, a seivant of C, and then learnt that the goods really belonged to Z>, but B is 
ignorant of that fact. In spite of the knowledge of his agent, B may set-off against the piice of the 
goods a debt owing to him ftom C. 

230. In the absence cf any contract to that effect 
for'f.'nofbrVound b "/con- an a ,f nt cannot personally enforce contracts entered into 
nacts on behalf of principal. by him on behalf of his principal, nor is he personally 

bound by them. 


Sec. 227 — Agent acting in the course of the 
business — Principal liable to third parties suffer- 
ing damage. 43 All. 623 — 19 A. L.J. 654. 

Sec. 228 . — See 10 B. H. C. 319 ; 8 B.H. C. iq. 

Sec. 229 . — Principle of section. 25 All. 1 ; 28 
I.C. 488=59 P. L. R. 1915- Constructive notice 
of a fact which the agent knows cannot be impu- 
ted to the principal when it was not to the interest 
of the agent to disclose the fact to the principal 
and which the agent did not in fact disclose. See 
46 I. A. 250 = 44 B. 139=24 C. W. N. 469 = 154 
I. C. 121 (P. C.). See also 12 B. H. C. 262. 
Knowledge of agent prior to agency would not 
bind the principal. 89 I. C. 625 = 1925 Nag. 398. 
If the agent, acting on his principal’s behalf in 
some transaction in which his knowledge would 
otherwise be imputed to his principal, takes part 
in any fraud or misfeasance against the principal, 
the principal is not bound by the agent’s know- 
ledge. 36 Bom. 564 = 14 I. C. 353. 

Sec. 230. — Where the defendant as manager of 
the Banaili Raj got some work done by the plain- 


tiff and the name of the Raja was not disclosed 
there is no personal liability against the defen- 
dant for the work done by him for the Raj. 24 
I. C. 415. See also 8 9 I.C. 380^1925 Oudh 641. 
Evidence of custom or usage incidental to con- 
tract. 35 I. C. 3-20 C. W. N. 365. A broker 
who gives to the buyer a note in the form 
“ bought by your order and for your account from 
our principals” is not moie than intermediary, 
and was not an agent of the undisclosed principal 
for sale, to make him liable under the section. 19 
C. W. N. 623 = 42 Cal. 1050. Auctioneer is diffe- 
rent from an oridinary agent, and can sue in his 
name for price of goods sold at auction. 20 S. L. 
R. 287=92 I. C. 394 = A - b R- 1926 Sind 6. An 
agent is not personally bound by a contract enter- 
ed into by him on behalf of his principal in the 
absence f of any contract to that effect. 73 I. C. 885 
= 1923 Lah. 296. The presumption in S. 230 ( 1 ) 
is rebuttable. 67 I. C. 157. The mere fact that 
the principal is abroad does not absolve the perso- 
nal liability of the agent if the other contracting. 
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Presumption of contract to Such a contract shall be presumed to exist in the 

contrary. following cases : — 

(1) Where the contract is made by an agent for the sale or purchase of goods 
for a merchant resident abroad : 

(2) Where the agent does not disclose the name of his principal : 

1 (3) Where the principal, though disclosed, cannot be sued. 

231. If an agent makes a contract with a person who neither knows, nor has 
reason to suspect, that he is an agent, his principal may 
Rights of parties to a con- re q U j re the performance of the contract; but the other 
c l 0sec j contracting party has, as against the principal, the same^ 

rights as he would have had as against the agent if the 

agent had been principal. 

If the principal discloses himself before the contract is completed, the other 
contracting party may refuse to fulfil the contract, if he can show that, if he had 
known who was the principal in the contract, or if he had known that the agent was 
not a principal, he would not have entered into the contract. 


232. Where one man makes a contract with another, neither knowing nor having 
reasonable ground to suspect that the other is an agent, 
the principal, if he requires the performance of the con- 
tract, can only obtain such performance subject to the 
rights and obligations subsisting between the agent and 
the other party to the contract. 

Illustration. 


Performance of contract 
with agent supposed to be 
principal. 


Ay who owes 500 rupees to B t sells 1,000 rupees worth of rice to B. A is acting as agent for 
C in the transaction, but B has no knowledge nor reasonable ground of suspicion that such is the 
case. C cannot compel B to take the rice without allowing him to set-off A' s debt. 

233. In cases where the agent is personally liable, a 

Right of person dealing With p erson dealing with him may hold either him or his prin- 
agent personally liable. . . , * c . .. , * K 

* cipal, or both of them, liable. 


Illustration . 

A enters into a contract with B to sell him 100 bales of cotton, and afterwards discoveis that 
B was acting as agent for C. A may sue either B or C, or both, for the price of the cotton. 


party looked to him alone for performance. 
67 I. C. 157. Sec also 65 I. C. 473. To make an 
agent personally liable under a contract it must 
be clearly established that the agent had not dis- 
closed the name of his principal. 65 I. C. 473. 
An agent who describes himself as such, may still 
be contracting in his personal capacity but fail are 
to specify his capacity, as an agent in signing a 
contract does not raise any such presumption 
when the terms of the contract itself are clearly 
to the contrary. 65 I. C. 468 = 2 Lah. L. J. 374. 
When an agent enters into a contract he may sue 
thereon in his own name, if he has an interest in 
the contract. 55 I C. 992. (24 Mad. 130 foil.) 
27 Bom.L.R. 1168 = 1925 Bom. 547. Agent receiv- 
ing goods on behalf of principal— Agent’s liabi- 
lity for price. 39 I.C. 793 = 143 P.U.R. 1917. See 
also 24 I. C. 1007 ; 27 Mad. 315. An agent is not 
entitled to personally enforce a contract ,entered 
into by him on behalf of his principal, nor is he 
personally bound by such contract. 52 I. C. 179. 
A person contracting with an agent for an 
undisclosed principal can sue either the agent or 
the principal or both. 59 I. C. 965 ; 2 I. L. J. 
374^65 I.C. 468 ; 39 Cal. 802 = 18 C. W« N. 263. 
iM. 281.— Under S. 231 a principal can, as 


against the agent claim the full benefit of the 
contract entered by the agent in his own name 
and as against the party contracting with the 
agent, the principal is bound by the equities aris 
ing between the agent and the contracting party. 
26 I.C. 822 = 27 M.L.J. 501. (3 I.C. 801 ref. to.) 
see also 40 Cal. 335 ; 10 Bom. L. R. 306. fPart- 
ners). Where a railway receipt for goods consign- 
ed for transit as in the name of an agent, the real 
owner is entitled to sue for their value, if the 
goods are lost. 92 I.C. 1007. An agent contracting 
in his own name without mentioning the agency 
can sue and be sued upon the contract. 26 I. C. 
822 = 27 M. L. J. 501. See also 35 Mad. 692 = 21 
M.L.J. 620 ; 1925 Cal. 29; 46 C.L.J. 362. 

Sec. 282 . — See 4 Bom. 447. 

Sec. 283. — Section gives the party who is deal- 
ing with an agent who is personally liable a 
double form of election. He can sue both the 
principal and agent jointy or sue one of them. If 
he sues one, a suit against the other will be 
barred. 40 I. C. 194 = 19 Bom. L. R. 370. S. 233 
enacts substantive law and not adjective law 
defining procedure by w'hich the liability may be 
enforced. 40 I. C. 194 = 19 Bom. L. R, 370. See 
also 31 Mad. 45; 18 Cal. 31; 90 1. C. 487. 
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agent or principal to act on 
belief that principal or agent 
will be held exclusively liable. 


234. When a person who has made a contract with an agent induces the agent 
Consequence of inducing to act upon the belief that the principal only will be held 

liable, or induces the principal to act upon the belief that 
the agent only will be held liable, he cannot afterwards 
hold liable the agent or principal respectively. 

235. A person untruly 1 representing himself to be the authorized agent of 

_ . , ... . , J another, and thereby inducing a third person to deal with 

ia 1 ity o preten e agent. ^im as suc h a g en t f i s liable, if his alleged employer does 

not ratify his acts, to make compensation to the other in respect of any loss or damage 
which he has incurred by so dealing. 


Person falsely contracting 
as agent not entitled to per- 
formance. 


236. A person with whom a contract has been en- 
tered into in the character of agent is not entitled to require 
the performance of it if he was in reality acting, not as 
agent, but on his own account. 


237. When an agent has, without authority, done acts or incurred obligation to 
. third persons on behalf of his principal, the principal is 

ing 'belle/ IhlTagent's ut bound by such acts or obligations if he has by his words 
authorised acts were authoriz- or conduct induced such third persons to believe that 
ed. such acts and obligations were within the scope of the 

. agent's authority* 


Illustrations . 

(a) A consigns goods to B for sale, and gives him instructions not to sell under a fixed price. 
‘C, being ignorant of B's instructions, enters into a contract with B to buy the goods at a price lower 
than the reserved price. A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank B sells them to C in viola- 
tion of private orders from A. The sale is good. 


238. Misrepresentations made, or frauds committed, by agents acting in the 
course of their business for their principals, have the 

Effect, on agreement, of same e ff ec t 0 n agreements made by such agents as if such 
misrepresentation or fraud by . . .. b , , , , / t , 

misrepresentations or frauds had been made or committed 

by the principals 2 ; but misrepresentations made, or 
frauds committed, by agents, in matters, which do not fall within their authority, do 
not affect their principals. 

Illustratiofis. 


a ) A being B's agent foi the sale of goods, induces C to buy them by a misrepresentation, 
which he was not authorised by B to make. The contract is voidable, as between B and C, at the 
option of C. 

(b) A , the captain of B's ship, signs bills of lading without having received on board the goods 
mentioned therein. The bills of lading are void as between B and the pretended consignor. 

CHAPTER XI. 


Of Partnership. 

239. “ Partnership ” is the relation which subsists between persons who have 

agreed to combine their property, labour or skil in some 
“ Partnership” defined. business, and to share the profits thereof between them. 


Sec. 234. — Sec 4 Bom. 477; 6 Bom. 326; 9 All. 
*681; 7 Mad. 392; 2 All. 307. 

Sec. 235. — 1 See 208 supra. 

Agent untruly representing his authority— Act- 
ing beyond his scope — Liability of. 13 I. C. 94 = 
34 All. 168. Sec also 8 M. L. T. 353. Liability 
of agent when principal repudiates, 1924 Oudh 
184 = 72 I. C. ion. 

Sec. 280. — A person with whom a contract is 
made as an agent when he is not so, cannot sue 
under S. 236. 39 Cal. 802 = 18 C. W. N 263. 
See also 34 Cal. 626. 

Sec. 281— See 18 Bom. L. R. 317; 6 C* W. N. 
/29’ 


8ec. 238. — 2 See S. 250 tnfra . 

It is enough if the fraud is committed by the 
agent in the course of his business for his prin- 
cipal, 1 t\, in matters falling within the scope of 
his authority. 50 Cal. 258 = 27 C. W. N 18 ; 36 
All. 416 = 24 I. C. 2Q. Principal and Agent — 
Criminal liability. 42 Cal. 1094 = 331.0.289 = 
19 C. W. N. 1239. Forgery and fr^ud by agent 
— Principal not bound. 15 S. L. R. 93. 

Sec. 239 Partnership is a relationship be- 

tween persons recognized by law. The law does 
not recognize partnership as being an entity at 
all* It is a mere guise or cloak or name by 
which the individual persons, joint owners ar~ 
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„ , Persons who have entered into partnership With one 

Firm defined. another are called collectively a “ firm ”. 

Illustratiofts . 

(а) A and B buy too bales of cotton, which they agree to sell for their joint account ; A and 
B are partners in respect of such cotton. 

( б ) A and JB buy ioo bales of cotton, agreeing to share it between them. A and B aie not 

partners. 

{c) A agrees with B , a goldsmith, to buy and furnish gold to B t to be worked up by him and 
sold, and that they shall share in the resulting profit or loss. A and B are partners. 

{d) A and B agree to work together as carpenters, but that A shall receive all profits and 
shall pay wages to B. A and B are not partners. 

(e) A and B are joint owners of a ship. This circumstance does not make them partners. 

.. m A loan to a person engaged or about fo engage in any trade or undertaking, 

„ * , upon a contract with such person that the lender shall 

'va^S W m n o 0 net P £of share a o£ receive interest at a rate varying with the profits or that 
pro fi ts ' he shall receive a share of the profits, does not, of itself, 

constitute the lender a partner, or render him responsible 


as Such. 

Property left in business by 
retiring partner, or deceased 
partners representative. 

section. 


241. In the absence of any contract to the contrary, 
property left by a retiring partner, or the representative of 
a deceased partner, to be used in the business is to be 
considered a loan within the meaning of the last preceding 


concealed or pointed out. 56 I. C. 325 =47 Cal , 
29. An agreement to contribute money towards 
an undertaking and to share the profits and losses 
therefrom is a partnership. 46 I. C. 342=311. 
B. R. (19*8) 62. Agreement to share profits is an 
essential element in partnership. 8 Lah. 310 = 100 
I. C. 846 = A. I. R. 1927 Lah. 333. It is not es- 
sential to constitutea partnership that the partners 
should agree to share the losses. 51 Bom. 342 = 
20 Eom. L. R. 207 = ico I. C. 1025 A. I. R. 1927 
Bom. 180. Partners may also agiee to share the 
profits on any way they like. They may after 
to share them equally or that one is to receive 
a fixed monthly or annual sum in lien of profits 
(/ bid Person signing plaint, etc., in firm’s 
name is not necessarily a partner. A. I. R. 1927 
Sind 247. Partnership is determined by intention 
of parties— Commission and not profits. 28 C. 
W. N. 34 = 1924 C. 424; 51 Bom. 342 = 29 
Bom. L. R. 207 = 100 I. C. /02 ; A. I. K. 1927 
Bom. 187. A partnership is established when 
the parties agree to carry on a business or to 
share the profits in the same way in common. A 
partner is entitled to purchase partnership pro- 
perty provided he makes a fair and full dis- 
closure of the nature of the transaction to the 
other partners. 43 Cal. 733=220. L. J. 339 = 3 * 
I. C. 430=21 C. W. N. 632. Contract Act does 
not deal with sub-partnership but the provisions 
of S. 31 of the English Partnership Act may be 
adopted in India. As to rights of assignee of a 
share in a partnership. See 4 L. W. 10 = 34 I. 
q 543 = (iqi 6) 2 M. W. N. 18, One firm cannot 
be partner in another. 50 Cal. 549= 1924 Cal. 74. 
A guroasta sharing in the profits as well as in the 
losses in a business is a partner. 3 P. W. R. 
1918^441. C. 283® 15s P. L. R. 1917. A ser- 
vant whose remuneration varies with the profits 
may be partner in popular sense, bat is not legally 
go. 69 I. C. 781 =1922 Nag. 96. See also 51 Bom. 
34J. Owe partner having option to send another or 
t$tke fresh partners — Nature of relation is that of 
partnership. 25 Bom. L. R. 1125 = 1924 Bom. 


182. Partner is agent of firm and not of other 
partner? — Partnership suit— Right of defendant 
to get what is due to him. 163 P. L. R. 191 1 = 10 
I. C. 250. Co-owners of a ship are not, as such 
partners but only tenants-in-commoo. But if they 
employ their ship in earning frieght or otherwise 
as money-makir.g machine, they become partners 
and their earnings or subject to the ordinary law 
of partnership. 51 Mad. 939 = 35 M. L. J. 87. 
Where the divided members of a Hindu family 
run a business, they are partners within S. 239 
and where one member puts an end to such part- 
nership S. 253 (b) will apply. 63 I. C. 548 = 19 
A. L. J. 525. Hindu joint family — Managei — 
Partnership with stranger— Position of Members. 
34 M. L. J. 271 =41 Mad. 454 = 4^ I. C. 9. All 
co parceners of joint Hindu family partners in a 
firm in which one of them is a co parcener. A.I.R. 
1927 Sind 247. (27 Bom. 157 ; 2 S. L. R. 13 , 
A. I K. 1925 Sind 159 rel. on.) use of the term 
“partnership” in document, effect of. 8 Lah 310. 
Creditors jointly advancing money to another 
do not necessarily become partners in a firm 
even though they possess a right to a share of 
the profits. There is no relation of partnership 
inter se between such creditors, and as such 
there is no partnership. 65 I. C. 368 = 1922 Nag. 
67. Partnership — Agreement defining rights of 
parties— Dissolution. 35 I. C. 652 = 10 S. L. K. 
S8. 

Sec. 240 . — Evidence of partnership , see also 
12 I. C. 14. See also 4 All. 74 ; 21 Bom. L. R. 
190. 

Seo. 241 — The continuance of the surviving 
partners of a firm to carry on the business in the 
old firm name does not by itself render the effects 
of a deceased partner liable for any partnership 
debts contracted after his death. 103 I. C. 172 
= A. I. R. 1927 Sind 218 The assets of the 
deceased partner are a loan to the firm if they 
are retained in the business after his death, and 

the arrangement he makes at the time of death 

binds his estate. 37 Bom. 158 = 19 I. C. 406. 
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242. No contract for the remuneration of a servant or agent of any person, en- 

.... „ gaged in any trade or undertaking, by a share of the pro- 

■ed by V shar°e oT profit^ noTa fits of such trade or undertaking shall, of itself, render 
partner. such servant or agent responsible as a partner therein, nor 

give him the rights of a partner. 

243, No person, being a widow or child of a deceased partner of a trader and 

, ...... , receiving, by way of annuity, a proportion of the profits 

partner 1 'receiving ann^TtyTrU made by such trader in his business, shall, by reason only 
of profits not a partner. of such receipt, be deemed to be a partner of such trader, 

, or be subject to any liabilities incurred by him. 

244: No persbn receiving, by way of annuity or otherwise, a portion of the profits 
. of any business, in consideration of the sale by him of the 

profitr^r^aTe of^good’-wUi K° od - wi11 of such business, shall, by reason only of such 
not a partner. receipt, be deemed to be a partner of the person carrying 

on such business, or be subject to his liabilities. 1 

245. A person who has, by words spoken or written 

1 eadtng°anot her to bilievehim or h ? his conduct, led another to believe that he is a part- 
a partner. ner m a particular firm, is responsible to him as partner jn 

such firm. 

Liability of person permit- 246. Any one consenting to allow himself to be re- 

ting himself to be represented presented as a partner is liable, as such, to third persons 
as a partner. who, Qn t ^ e £ a ^j 1 thereof, give credit to the partnership. 

247. A person who is under the age of majority according to the law to which 

w , „ he is subject 2 may be admitted to the benefits of part- 

1 i a bl^^buThis^h^re ?s . rS ° n * Y nersh iP» but cannot be made personally liable for any 

obligation of the firm ; but the share of such minor in the 
property of the firm is liable for the obligations of the firm. 

248. A person who has been admitted to the benefits of partnership under the 

age of majority 2 becomes, on attaining that age, liable for 
on aWiningmaj^ritT. Part " er all obligations incurred by the partnership since he was 

so admitted, unless he gives public notice, within a reason- 
able time, of his repudiation of the partnership. 


Responsibility of person 
leading another to believe him 
a partner. 

Liability of person permit- 
ting himself to be represented 
as a partner. 


Release of debts by partner — Right of other 
partners to question. 41 Mad. 446 = 34 M. L. J. 
41. See also 15 Bom. L. R. 192. A minor who 
is entitled to claim the assets of his deceased 
father in a partnership cannot claim as of right 
a share in the profits of the concern. There is 
no fiduciary relation between the surviving part- 
ners and the legal representatives of the deceased 
partner. The amount due to the deceased is a 
Joan and nothing more. There are innumerable 
difficulties in the way of an account being taken. 
Discretion must be left in the Court in such 
matters to act on behalf of the minor. 4 L. W. 
521=37 I. C. 728. 

Sec. 244 . — 1 Cf. the Partnership Act, 1865 (28 
& 20 Viet. c. 86), s. 4. 

See. 246 does not apply to claimant part- 
ners. foo I. C. 389 = A. I. R. 1927 Sind 155. 

Secs. 247 and 248 . — 2 See Indian Majority Act 
(IX of 1875), infra . A person under the age of 
majority cannot become a partner by contract. 
30 C. 539. If he is admitted to the benefits of 
the partnership under S. 247 his right is no more 
than a right to particular share in the property of 
the firm after its obligations have been satisfied. 
The question whether a minor has been admitted 
to the benefit of a partnership is one of fact to be 
pleaded and proved at the trial and cannot be 
allowed to be raised for the first time on appeal. 


49 Cal. 560 =43 M. L. I. 41 =26 C. W. N. 054 = 
49 I. A. 108 = 1922 P. C. 237 (P. C.). See also 97 
I. C. 446= A. I. R. 1927 Sind 18 = 21 S. L. R. 380. 
A minor partner of a firm cannot individually be 
adjudged an insolvent. But an application for 
an adjudication may be directed against the firm 
and the minor’s interest therein. 42 All. 515 
18 A. L. J. 61 1. Debts contracted by partner 
for the firm — Liability of the firm — Hindu 
Law — Minor members’ liability. 23 C. W. N. 500 
= 51 I.C. 597 = 29 C. L. J. 280. An infant part- 
ner though he may be admitted to the benefit of 
the partnership cannot as such be adjudged an 
insolvent. A Hindu minor is not personally 
liable for debts incurred in family trade but his 
share therein is alone liable. 26 I. C. 836 = 42 
Cal. 225. Minor — Admission to the benefits of 
partnership. See 67 I. C. 95=1922 Lah. 441. 
Where a father as manager of a joint Hindu 
family is partner in a firm, his death will not dis- 
solve the partnership as the family continues to 
be a partner. The minor members are liable only 
to the extent of their share in the firm, for its 
debts. 61 P. R. 1915=31 I. C. 45 * (3 Cal. 738 
foil.) Though a minor is admitted to the bene- 
fits of a Partnership he never becomes personally 
liable for the partnership debts. 40 M. L. J. 
153*62 I. C. 802. $* 247 and 248 do not apply 
to the case of minor members of a joint family 
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249. Every partner is liable for all debts and obligations incurred while he is a 
_ partner in the usual course of business by or on behalf of 

of partnership. 1 Uy f ° f debtS P artner ship I but a person who is admitted as a part- 
ner into an existing firm does not thereby become liable 
to the creditors of such firm for anything done before he become a partner. 


Partner's liability to third 
person for neglect or fraud of 
copartner. 


250. Every partner is liable to make compensation 
to third persons in respect of loss or damage arising from 
the neglect or fraud of any partner in the management of 
the business of the firm. 


251. 


Partner's power to bind co 
partners. 


Each partner who does any act necessary for, or usually done in, carrying 
on the business of such a partnership as that of which he 
is a member binds his co-partners to the same extent as if 
he were their agent duly appointed for that purpose. 


trade started by the manager of the family or 
descending ancestrally in the family. The in- 
terest of the minor depends on his belonging to 
the family and is not acquired by agreement or 
admission to the partnership. 41 Mad. 824=35 
M. L. J. 473 = 49 !• C. 220. Where the manager 
of a joint Hindu family carries on a trade in 
partnership with a stranger, the minor co-parce- 
ners are liable for his debts not merely to the 
extent of the partnership assets but to the extent 
of their share in the entire joint family property. 

7 L. W. 218=43 I. C. 76. (6 L. W. 708 ; 35 

Mad. 692 dist.). Ss. 247 and 248 are quite in- 
dependent of the principle of Hindu Law and are 
applicable to all members whether Hindu or not. 
20 M. L. T. 565-36 I. C. 787 = (1917) M, W. N. 
150. What amounts to an admission of a minor 
to the partnership and his liabilities discussed. 
Ibid. A minor on attaining majority cannot be ad- 
judicated insolvent for the debts of the firm. Ibid . 
Under this section a minor cannot be declared an 
insolvent. If a person is wrongly adjudged an 
insolvent, the adjudication may be annulled under 
S. 42 of the Prov. Ins. Act. 58 I C. 558. A minor 
may become a member of a partnership and can 
bind his co-partners under Ss. 184, 247 and 251 as 
if he were their agent by making a pro-note. 42 I. 
C. 98. Section 248 is directed primarily to pro- 
tection of creditors of the firm. Where, however, 
one set of partners is indebted to another for the 
provision of capital, a minor liable under the deed 
of partnership, can repudiate his membership if 
he is to escape liability to the other partners. 72 
I. C. 926. Death of a Mahomedan partner — 
Kights and liabilities of his minor children, 6 
Rang. 198. 

8eo. 848 . — Where two persons form a partner- 
ship for the purpose of a trading adventure, and 
goods are purchased or moneys raised, ostensibly 
by an individual debtor but truly and substantially 
for the purpose of the joint adventure, all are 
liable as partners. But there is no such respon- 
sibility for goods purchased upon the credit of an 
individual adventurer though they are afterwards 
brought into stock as his contribution to the joint 
adventure. 39 Bom. 261=42 I. A. 48 = 26 I. C. 
915 = 19 C. W. N. 337 (P. C.). When a firm 
ceases to exist, but some of the partners carry 
on the business under the same name, the retir- 
ing partners cannot be made liable for any tran- 
saction entered into after the dissolution. 68 I. 
0.932 = 1922 Lah. 4 66. Person entering into 
a partnership agreement to a liable for antecedent 
debts of the firm— Right of creditor to enforce 


the agreement and make him liable for such 
debts. 49 Mad. 930 = 98 I. C. 257=* A. I. R 1926 
Mad. 1138 = 51 M. L. J. 506. The estate of the 
deceased partner, if liable for the debt contracted 
by the surviving partner to enable him to perform 
a contract entered into during the lifetime of the 
former. 42 Mad 15=35 M. L. J 669. Except 
on dissolution of the partnership, no suit could be 
maintained by a partner or his assignee for con 
tribution against the other partner in respect of a 
partnership debi. 33 M. L. J. 509 = 43 I. C. 217. 
A partner is always liable for the partnership 
debt unless there is a restriction expressed 01 
implied on the liability to be incurred by one 
partner on a bill or promissory note which may 
be executed by another partner for the partner- 
ship purposes. 40 Mad. 727=31 M. L. J. 138. 
(17 M. L. J. 126 = 21 I. C. 864 dist. 26I.C- 
915 foil ). Applicability of section to Burmese 
married couple- 5 Rang. 206 (F. B ). 

8 ec. 250 . — Where a partnership is rescinded 
on the ground of fraud, the partners at fault, 
cannot ask the other partners to contribute to 
the loss w hich may have resulted in the partner- 
ship. 3 Lah. L. J. 106 = 60 I. C. 709. On this 
sec. See also 28 Bom. 226. 

Sec. 251. — Any partner in a trading firm has 
an implied authority to borrow money for the 
purposes of the business on the credit of the firm. 
25 Bom. L. R. 1093=48 Bom. 176. This autho- 
rity must depend on the nature of the business. 
It is presumed to exist in the case of a trading 
or commercial partnership. 21 S. L. R. 267 = 
96 I. C. 927 (2) = A. I. R. 1926 Sind 201. A firm 
would be a trading firm if its business consists in 
buying and selling. 48 B. 176. As to when act 
of partner binds the firm. See 13 I. C. 255=5 
S. L. R. 168. Powers of partners as to acknow- 
ledgment of debt. 38 I. C. 873 = 19 Bom. L. R. 
86 ; 37 Mad. 146 = 2! I. C. 634 = 25 M. L. J. 501. 
In the absence of direct evidence that one 
partner has authorized another to make acknow- 
ledgment or payment saving limitation on his 
behalf, such authority can be inferred from 
other circumstances, such as the position of the 
other co-contractors or partners in the business. 

4 M. L. J. 373=41 Mad. 427 = 45 I. C. 18- 

F. B.) Partner, power to borrow money or 
mortgage firms' assets or to acknowledge debt — 
Acknowledgment by partner after winding up. 
8 L. B. R. 363=36 I. C. 225=9 L. T. 230. 
Though payment to a partner of a firm debt is 
valid discharge of the debt* an agreement to set 
off a debt due to the firm against a private debt 
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Exception . — If it has been agreed between the partners that any restriction 
shall be placed upon the power of any one of them, no act done in contravention of 
such agreement shall bind the firm with respect to persons having notice of such 
agreement. 

Illustrations . 

(*) A and B trade in partnership, A residing in England, and B in India. A draws a bill of 
exchange in the name of the firm. B has no notice of the bill, nor is he at all interested in the 
transaction. The firm is liable on the bill, provided the holder did not know of the circumstances 
under which the bill was drawn. 

(3) A , being one of a firm of solicitors and attorneys, draws a bill of exchange in the name of 
tne firm without authority. The other partners are not liable on the bill. 

(c) A and B carry on business in partnership as bankers. A sum of money is received by A 
on behalf of the firm. A does not inform B of such receipt, and afterwards A appropriates the 
money to his own use. The partnership is liable to make good the money. 

(</) A and B are partners. with the intention of cheating /?, goes to a shop and purchases 
articles on behalf of the firm, such as might be used in the ordinary course of the partnership busi- 
ness, and converts them to his own separate use, there being no collusion between him and the 
seller. The firm is liable for the price of the goods. 


252. 


Annulment of contract defin- 
ing partners’ rights and ob- 
ligation a. 


Where partners have by contract regulated and defined, as between them- 
selves, their rights and obligations, such contract can be 
annulled or altered only by consent of all 1 of them, 
which consent must either be expressed, or be implied 
from a uniform course of dealing. 


Illustration, 

A , B and C, intending to enter into partnership, execute written articles of agreement, by 
which it is stipulated that the net profits arising from the partnership business shall be equally divid- 
ed between them. Afterwards they carry on the partnership business for many years, A receiving 
one-half of the nett profits and the other half being divided equally between B and C . All parties 
know of and acquiesce in this arrangement. This course of dealing supersedes the provision in the 
articles as to the division of profits. 

Rules determining partners’ 253. In the absence of any contract to the contrary 

mutual relations, where no the relations of partners to each other are determined by 
contract to contrary. the following rules 


due from one partner must be presumed to be in 
fraud of partnership and does not amount to a 
valid discharge of the debt due to the firm. 9 I. 
C. 116= 13 C.L.J. 234; (19 M. L. J. 221 foil.). A 
partnership when apparently contemplated does 
not constitute the relationship of principal and 
agent between the parties if the terms of the 
partnership cannot be unascertained. 31 I. C. 
632 — 185 P. W. R. 1915. Co-partners — Autho- 
rity of — Partner, if can bind firm, by submission 
to arbitration. 7 L. W. 1 1 4 «= 43 I. C. 508^ 
(1918) M. W. N. 51. No power to bind firm for 
submission to arbitration. 39 M. L. T. 563. 
Partnership — Money deposited— Receipt signed 
by Manager — Proprietor, liability of. 247 P. L. 
R. 1914 — 27 I. C. 252. In a partnership whose 
business it is to buy and deal in land, a partner 
can mortgage the partnership land. 10 I. C. 776 
= 4 Bur. L. T. 71. A lease taken by two partners 
without the concurrence of others cannot bind 
the latter when such concurrence is a necessary 
condition of the partnership. 6 Bur. L. T. 164 = 
21 I. C. 3 = 7 L. B. R. 42. Applicability of sec- 
tion to Burmese married couple. See 5 R. 296 
(F.B.). 

free. 252. — 1 See s. 253, cl, (5), infra . 

See. 253. GENERAL. — Generally one partner 
cannot charge his co partners with any sums in 
the share of salary or commission but where a 
pardanashin lady is a partner the responsibility 
is thrown upon other partners. 16 C. W. N. 299 
= 13 I. C. 23 **15 C. L. J. 204, A partnership 
is dissolved by operation of law by the death of 


one of the partners. 46 I. C. 467 — 1 18 P. W. R. 
1918. On the death of a partner, the partner- 
ship is at an end and there is no obligation on 
his legal representatives to continue the partner- 
ship. If, however, it is continued it 13 a new 
partnership 231.0.771=7 S. L. R. 85. The 
illegality of the partnership is no answer to a 
demand against it arising out of a transaction to 
which it is a party if the other person was not 
aware of it. 43 Mad. 141 — 38 M. L. J. 123. If 
a business is carried on only by two partners and 
is legal only so far as one is concerned, the pre- 
sumption is that he has benefited by one half 
of the loan and a decree should be given against 
that partner only for half the amount borrowed 
by the partnership. 43 Mad. 141=38 M. L. J- 
123. Good-will — Right of every partner — Ejman 
— Working partner — Rights of. 43 I- C. 661 = 
22 M. L. T. 225. A partnership at will is dis- 
solved from the date on which one partner 
retires, and no notice of the retirement is neces- 
sary. 25 I. C. 22. Where a partner advances a 
loan he has a right to interest on the loan. Suit 
by the partner for recovery of the amount, can 
be maintained, 64 I. C. 183. Land purchased 
by partners in a trading concern out of partner- 
ship fund does not of necessity become partner- 
ship property. Whether they hold such land as 
co-owners or as partners depends upon the pur- 
pose for which it is purchased. 30 I, C. 24 = 
9 S. L. R. 11. See also 32 I. C. 853 = 49 P.W.R. 
1916. Therefore when land is purchased out of 
partnership funds and not used for its business 
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(*) all partners are joint owners of all property originally brought into the 
partnership stock, or bought with money belonging to the partnership, or acquired for 
purposes of the partnership business. All such property is called partnership property. 
The share of each partner in the partnership property is the value of his original con- 
tribution, increased or disminished by his share of profit or loss : 

(2) all partners are entitled to share equally in the profits of the partnership 
business, and must contribute equally towards the losses sustained by the partnership: 

(3) each partner has a right to take part in the management of the partnership 
business ; 

(4) each partner is bound to attend diligently to the business of the partner- 
ship, and is not entitled to any remuneration for acting in such business : 

(5) when differences arise as to ordinary matters connected with the partner- 
ship business, the decision shall be according to the opinion of the majority of the 
partners ; but no change in the nature of the business of the partnership can be made, 
except with the consent of all the partners [1]: 

(6) no person can introduce a new partner into a firm without the consent of 
all the partners : 

(7) if from any cause whatsoever, any member of a partnership ceases to be 
so, the partnership is dissolved as between all the other members ; 

(8) unless the partnership has been entered into for a fixed term, any partner 
may retire from it at any time \ 

(9) where a partnership has been entered into for a fixed term, no partner can 
during such term, retire, except with the consent of all the partners, nor can he be 
expelled by his partners for any cause whatever, except by order of Court : 

(10) partnerships, whether entered into for a fixed term or not, are dissolved 
by the death of any partner. 


agreement between the parties must be strictly 
proved by the party alleging the same. 50 B. 
665 - 28 Bom. L. R. 1275 =99 I- C. 495 - A.I.K- 
1926 Bom. 585. 

Partnership at wilt.. —F iling plaint in a 
suit for dissolution by one partner is enough by 
itself to put an end to partnership at will. 31 
C.W.N. 857=^(1927) M. W. N. 500 — 25 A. L. J. 
687 — A. I. R. 1927 P. C. 70 — 53 M.L.J. 245. 

Cl. 10 . — Where a partnership consists 
of members of a joint Hindu family, it is not dis- 
solved by the death of any of the partners as a 
stipulation to that effect is ordinarily to be infer- 
red. 74 I.C. 721 = 1924 All. 277 ; 38 I.C. 278 = 28 
C. W. N. 708. Joint Hindu family — Partnership 
with stranger.101 P.R 1914 = 27 I C. 69. A power 
of Attorney executed by two members of a Hindu 
family is not terminated by the death of one of 
them when the interest of deceased members 
passes to the surviving member. 35 M L. J. 294 
-44 I. C. 849 (21 C. W. N. 620 foil.) The 
section does not apply where the partners have 
by their conduct continued the partnership notj 
withstanding the death of a partner in which case 
a contract to the contrary may be inferred. 38 I. 
C. 278^-20 C. W. N. 708 ; 94 I.C. 547 “A. I. R. 
1925 Sind 103. A partnership must be deemed 
to continue even after the death of one partner 
who is re-placed by his wife. 16 C. W. N. 299 
- 13 I. C. 23 = 15 C. L. J. 204. See also 68 I.C. 
722 =1922 Lah. 349. Cl. (10) must be read as 
qualified by the interlocutory words “ in the ab- 
sence of any contract to the contrary.” 68 I. C. 
722 * 1922 Lah. 549. A partnership is necessarily 
dissolved ipso facto on the death of one partner 
and until a new partnership is formed the legal 
representative of the deceased partner cannot be 
made jointly liable with the surviving partners. 


the question is an open one to be determined 
on general evidence. Ibid. Liability of partners 
for negligence. 53 I. C. 2 = 1919 Pat. 419 

Contract to the contrary ” — need not always be 
express. It can also be inferred from certain 
acts of the parties. See 38 M. L T. (H. C.) 214 
= 100 I. C. 616 = A. I. R. 1927 Mad. 429 — (1927) 
M. W. N. 574=25 L. W. 388-52 M. L. J. 318 ; 
54 Cal. 687. 

Sec. 263 ( 5 ). — 1 See S. 252, supra. 

Sec. 253 , Cls. ( 7 )land ( 10 ).— S. 253 (7 ) and (10) 
are subject to the qualification, viz , “in the 
absence of a contract to the contrary, ’’which may 
be made expressly or by conduct. The stoppage of 
business or refusal to supply capital by a partner 
cannot be treated as a dissolution of the firm. 
66 1 . C. 811—25 C. W. N. 847. The question 
whether there has been an abandonment depends 
upon the facts of each case. Ibid An infant 
inheriting his father’s share in the partnership is 
liable for his father’s personal liabilities only to 
the extent of the assets inherited by him. 66 
I.C. 811=25 C. W. N. 847. When some of 
the partners sell the partnership business without 
the knowledge or consent of the other partners, 
the partnership is thereby dissolved. 27 I. C. 
344=8 S. L, R. 69. Rival theories as to shares 
by plaintiff and defendant — Defendant’s case 
believed and decree passed — Presumption under 
S. 253 if need be raised. 8 L. 241 = 102 I. C. 
817 = A. I. R. 1927 Lah. 485. 

CL ( 9 ). Partnership Fixed term— Dis- 

solution before expiry of tferm — Rights and liabi- 
lities of partners inter sc. 6 P. I.. R. 1915 = 27 
I. C/650. Where a partnership came into exist- 
ence for a fixed term with a clause enabling 0 te 
partner to dissolve by giving six months’ notice to 
the other, any other mode of dissolution by 
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When Court may dissolve 254. At the suit of a partner the Court may dissolve 

.partnership. the partnership in the following cases : — 

( 1 ) when a partner becomes of unsound mind : 

( 2 ) when a partner, other than the partner suing, has been adjudicated an 
insolvent under any law relating to insolvent debtors : 

( 3 ) when a partner, other than the partner suing, has done any act by which 
the whole interest of such partner is legally transferred to a third person : 

( 4 ) when any partner becomes incapable of performing his part of the partner- 
ship contract : 

( 5 ) when a partner, other than the partner suing, is guilty of gross misconduct 
in the affairs of the partnership or towards his partners ; 

( 6 ) when the business of the partnership can only be carried on at a loss. 

Dissolution of partnership 255. A partnership is in all cases dissolved by its 

by prohibition of business. business being prohibited by law. 


256. If a partnership entered into for a fixed term be continued after such term 


Rights and obligations of 
partners in partnership conti- 
nued after expiry of term for 
which it was entered into. 


has expired, the rights and obligations of the partners will, 
in the absence of any agreement to the contrary, remain 
the same as they were at the expiration of the term, so far, 
as such rights and obligations can be applied to a partner- 
ship dissolvable at the will of any partner. 


257. Partners are bound to carry on the business of the partnership for the 
greatest common advantage, to be just and faithful to 
General duties of partners. eac h ot h er< anc j t0 ren d er true accounts and full informa- 
tion of all things affecting the partnership to any partner or his legal representatives. 

Account to firm of benefit 258. A partner must account to the firm for any 

derived from transaction benefit derived from a transaction affecting the partner- 
affecting partnership. ship. 


11 I. C. 403 -=-60 P. W. R. 1911. Sole partner 
dying — Business continued by heirs — Legal effect 
A. I. R. 1926 All. 161 (2). In a suit for accounts 
of the partnership on the death of a partner, all 
the representatives of the deceased partner 
should join. 33 I. C. 564. Business carried on 
after dissolution — Liability to account. See 67 I. 
C. 10-34 C. L. J 405. 

Sec. 254 . — A partner’s claim to a decree for 
dissolution rests in its origin, not on contract but 
on his inherent right to invoke the court’s pro- 
tection on equitable grounds, in spite of the 
terms in which the rights and obligations of the 
partners may have been regulated and defined by 
the partnership contract. See 42 Bom. 380 = 22 
C. W. N. 601—35 M. L. J. 262 — 45 I- A. 61 
(?. C.) (Principle explained.) Lunacy of a 
partner does not xpso facto dissolve partnership. 
•Order of court is necessary. 30 C. W. N. 11 —53 
Cal. 214 = 91 I. C. 824 = A. I. K. 1926 Cal. 271. 
Nor adjudication of a partner. 106 I. C. 154. 
Even when a partnership is entered into for a 
fixed term, a decree for dissolution may be passed 
before the expiry of the term. 89 I. C. 333 = 
A. I. R. 1926 Lah. 145. If in a suit for dissolu- 
tion of partnership at will, the Court fixes a date 
from which the partnership is to be dissolved, 
the dissolution commences from that date and 
not from the date of institution of the suit. 38 
I. C. 873 = 19 Bom. L. R. 86. If a partner is 
treated in such a way by other partners as to 
make it impossible for the former to continue to 
be a member of the partnership, his remedy is 
under sub-S. (5) of S. 254. 64 I. C. 204, A part- 
ner guilty of misconduct cannot sue for dlssolu- 

10 S 


tion of the partnership or for any other relief. 1 
Lah. 6 = 19 P.L.R. 1920=57 I. C. 185. Partner 
who either destroys the old account books of the 
firm, or makes such interpolations in the account 
books w T hich makes them worthless and unreli- 
able, or falsely prepares the balance-sheet or tries 
to deprive his firm of a valuable asset is guilty 
of misconduct. (Ibid.). The forum for a suit for 
dissolution of partnership and rendition of ac- 
counts cannot be determined by the place in 
which capital for the partnership is subscribed. 
42 P R. 1916 = 33 I. C 953. 

Sec. 256 . — In the absence of special circum- 
stances to the contrary, the representatives of a 
deceased partner are entitled to a share in the 
profits made out of the business since the death 
of the partner and continued by the surviving 
partner. 33 C. L. J. 41 1 — 64 I. C. 861 =48 Cal. 
906. , 

Sec. 257 . — See 28 Cal. 53 (P. C.) 

Sec. 258 . — A firm cannot claim commission on 
goods purchased on its own behalf. 36 I. C- 210. 
A person can recover profits or compensation 
from his partner who is carrying on a rival trade 
to the prejudice of the partnership. 19 I C. 250 
— 11 A.L.J. 423. All partners must be joined in 
a suit for contribution by one or more partners 
if partnership has come to an end and no adjust 
ment has been made. 35 I. C. 910 = 42 P. L. R. 
1917. Plaintiff in possession of accounts or pro- 
perty must give credit to the defendant for his 
profit even though the claim be barred by time- 
44 He who seeks equity must do equity’* must 
be acted upon. 35 I. C. 910 = 42 P. L. R. 1917. 
Set also 9 Bom. L. R. 604. 
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Illustrations. 

( a ) A , B and C are partners in trade C y without the knowledge of A and B , obtains for his 
own sole benefit a lease of the house in which the partnership business is carried on. A and B are 
entitled to participate, if they please, in the benefit of the lease. 

( b ) A B and C carry on business together in partnership as merchants trading between 
Bombay and London. D, a merchant in London to whom they make their consignments, secretly 
allows C a share of the commission which he receives upon such consignments, in consideration of 
C's using his influence to obtain the consignments for him. C is liable to account to the firm for 
the money so received by him. 

259 . If a partner, without the knowledge and consent of the other partners, 
carries on any business competing or interfering with that 

Obligations, to firm of c f t j le fi rm he must account to the firm for all profits 
partner carrying on competing , , 

business. made in such business, and must make compensation to 

the firm for any loss occasioned thereby. 

260 A continuing guarantee, given either to a firm or to a third person, in res- 
pect of the transactions of a firm, is, in the absence of 

Revocation of continuing a g reemen { 1 0 the contrary, revoked as to future transac- 
guarantee by change in firm. ! ° ~ 

tions by any change in the constitution of the firm to 

which, or, in respect of the transactions of which, such guarantee was given. 


Non-liability of deceased 
partner’s estate for subsequent 
obligations. 


261 . The estate of a partner who has died is not, 
in the absence of an express agreement, liable in res- 
pect of any obligation incurred by the firm after his 
death. 


262 . Where there are joint debts due from the partnership, and also separate 
debts due from any partner, the partnership property must 

Payment of partnership b e a ppjj ec j j n the first instance in payment of the debts 
debts, and of separate debts r . rr n , . , . , , . . £ 

of the firm, and, if there in any surplus, then the share of 
each partner must be applied in payment of his separate debts or paid to him. The 
separate property of any partner must be applied first in the payment of his separate 
debts, and the surplus (if any) in the payment of the debts of t he firm. 

263 . After a dissolution of partnership, the rights 
rights Ui a n nd nC oblig°ations rt aher and obligations of the partners continue in all things 
dissolution. necessary for winding up the business of the partner- 

ship. 

264 . Persons dealing with a firm will not be affected by a dissolution of which 


Notice of dissolution. 


no public notice has been given, unless they themselves 
had notice of such dissolution. 


Sec. 260 — Cf the Mercantile Law Amend- 
ment Act, 1856 ( 19 & 20 Viet., c. 97), s. 4. 

Secs. 261 and 292 . — The personal representa- 
tive of a deceased partner is bound to give an 
account of what has been received on behalf of 
the partnership, but he will be only liable for the 
person he represents to the extent of the assets he 
received. 40 All. 4 16 = .15 L C. 31. Liability of 
minor representative laid down {Ibid ). Property 
of partnership — Right to dispos*e of — Rights of 
creditors. 54 I. C. 719= 18 N. L. R. 186. 

Sec. 263 . — It is well settled that, in certain 
cases when on tue dissolution of a firm one of 
the partners retains assets of the firm in his 
hands without any settlement of accounts and 
applies them in continuing the business for his 
benefit he may be ordered to account for these 
assets with interests thereon, even in the absence 
of fraud or misconduct in the nature of fraud. 
42 Cal. 914 "42 I. A. 91 — 29 M. L. J. 70 — 28 I* 
C. 710 (P. C.). Profits after dissolution of 
partnership is partnership property. 9 O. L. J 
59*9 « 74 I. C. 324 = 1923 Oudh 23. Under this 
section the rights and obligations of the firm 
continue after dissolution in all things necessary 


for the purpose of winding up. Some one of the 
partners can sign and verify a plaint on behalf 
of the firm after dissolution in a suit foi such 
purpose. 9 I. C. 450 = 4 bur. U T. 10. Partnei- 
ship transactions — Reference to arbitiation — 
Legal lepresentatives, when bound. 18 C.W.N. 
1025 = 27 M. L. J. 192 = 17 Horn. L. R. 5 - 2 j I. 
(\ 307 (P. C.) Accounts — Suit by one partner 
against other partner for damages for use and 
occupation of partnership property, Maintain- 
ability of. 31 I C. 707 = 19 C. W. N. 1115. Suit 
by partner joining others as pro forma defendants 
— Maintainability, see 29 Bom, L. R. 147 . A 
partner can give a valid discharge 0/ a debt due 
to the partnership after its dissolution. 32 I. C. 
456-10 L. W. 67 (36 Mad. 544-34 M.L. J. 41 
foil.). See aho 41 Mad. 446=44 I. C. 466 = 34 
M. L. J. 41. 

Sec. 264 . — This section is an illustration of a 
Particular form of estoppel by conduct. 68 I. C. 
932 = 1922 Lah. 466. In the absence of notice 
express or constructive, given of a dissolution of 
partnership, third parties, who deal with it are 
entitled to assume that the partnership still 
continues. (1925) M. W. N. 707=92 l.C, 653 = 



S. 266] 


THE INDIAN CONTRACT ACT (IX OF 1872). 


Winding-up 


Where a partner is ^entitled to claim a dissolution of partnership, or 
„ where a partnership has terminated, the Court may, in the 


dissolution or after termina- abs< r nce of ai W contract to the contrary, wind up the 
tion. business of the partnership, provide for the payment of its 

debts and distribute the surplus according to the shares 

of the partners respectively. 


Limited liability partner- 266. Extraordinary partnerships, such as partner- 

ships, incorporated partner- ships with limited liability, incorporated partnerships and 
ships and joint stock com- joint-stock companies, shall be regulated by the law for 
panies ‘ the time being in force relating thereto. 2 


SCHEDULE. 

Enactments Repealed. 

Salutes . 


No. and year of 
Statute. 

1 

Title. 

Extent of repeal. 

Slat 29 Car. 11 , 

An Act for pievention of Frauds and Perjuiies 

Sections 1, 2, 3, 4 

cap. 3. 


and 17. 

Stat II&12 Viet., 

To consolidate and amend the law 1 elating to insolvent 

- Section 42. 

cap. 21 . 

debtors in India. 


A. I R. 1926 Mad. 114 50 M. L. J. 67. The dissolution if a public notice is not given. 30 

section must not be eonsttued as an absolute I. ('.864 -17 Bom. L. R 762. See also 1922 
proposition of law, but must be lead with S. 1 15 Lah. 466. In the case of old customers of a firm 
of the Evidence Act. 68 I. C. 93^ - 1922 L. 466. the mere publication of notice of dissolution in 
In order that the section may apply in any parti- tne public press is not sufficient to relieve a 
cular case, the burden is on the claimant to retiring partner from liability. 1 Rang. 47^2 
prove that a person whom he wishes to be held Bur. L. J. 46 — 74 I. C. 16. In order to affect 
liable as a paitner was ostensibly a partner in an old customer there must be proof of actual 
the defendant fiini at the date of the cause of notice of the dissolu tion of the partnership. 29 
action. 100 I. C. 380 —A. I. R 1927 Sind 155. Bom. T . R. 1244 — 101 I. C 520=-- A. I R. 1927 
The expression “ persons dealing with a film” Bom. 560. 

indicates only such persons \* ho have been in PUBLICATION IN THE CALCUTTA EXCHANGE 
the habit of dealing with the firm previously. 68 GAZETTE was held not sufficient notice to affect 
I. C. 932-1922 E. 466. Expressions equally merchants in Madras who deal with the firm. 25 
applies to old and new customers i<>0 l.C. 389— L. \V. 765 — 104 I. C. 120 — A. I. R. 1927 Mad. 
A. E R. 1927 bind 1^5. “ Peisons dealing with 661. 

a firm” means persons who have been in the Sec 265 . — 1 This section w as substituted for 
habit of dealing with and who even at the time the original S. 265 by the Indian Contract Act 
of dissolution intended to deal with a firm as if (Amendment Act) (IV of 1886), S. 1. 
the firm remained the same. 30 I. C. 84 — 17 The intention to dissolve may be inferred 
Bom. E. R. 762. See also i<»o 1 . C. 389 = A.I.R. in the case of partnership at will from 
1927 bind 155. ( 1927 ; M. W. N. 770 ; 93 I. (J. circumstances showing that a partner has in fact 

448-^ A. I. R. 1926 bind 90. The peisons who abandoned his interest .n the concern, 32 I. C. 
want t o rel> on the section is bound to prove 853^ 49 P. W R- 1916. 

(1) that they are persons dealing with the firm ; Sec. 266 . — 2 See for instance the Indian 

(2) that no public notice of dissolution was given Companies Act (VI of 1882), (now VII 
and (3) that they themselves had no notice. 93 of 1913), and the following special Acts (not 
I. C. 448 — A.I.R. 1926 Sind 90. The section republished in any Code) V of 1838 (Bengal 
does not contemplate such persons who deal Bonded Warehouse), as amended by V of 1854 ; 
with a firm for the first time after the retirement V af 1857 (Oriental Gas Company), as amended 
of some of the partners. 68 I. C. 932 — 1922 by XI of 1867 : the Presidency Banks Act (XI 
Lah. 466. Persons dealing with a firm, unless of 1876), infra ; Madras Act VI of 1869 
they had actual notice, are not affected by its (Equitable Assurance Society). 
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ES.l 


Acts. 


No. and year of 
Act 

Title. 

1 

Extent of repeal. 

Act XIII of 1840. 

An Act for the amendment of the law regarding factors, 
by extending to the territories of the East India Com- 
pany, in cases governed by English law, the provisions 
of the Statute 4 Geo. IV, Chap. 83, as altered and 
amended by the Statute 6 Geo. IV, Chap. 94. 

The whole. 

Act XIV of 1840. 

An act for rendering a written memorandum necessary 
to the validity of certain promises and engagements, by 
extending to the territories of the East India Company, 
in cases governed by English law, the provisions of the 
Statute 9 Geo. IV, Chap. 14. 

The whole. 

Act XX of 1844. 

An Act to amend the law relating to advances bona fide 
made to Agents intrusted with goods, by extending to 
the territories of the hast India Company, in cases 
governed by English law, the provisions of the Statute 

5 & 6 Victoria, c. 39,*as altered by this Act. 

The whole. 

: 

Act XXI of 1848. 

An Act for avoiding Wagers. .... 

The whole. 

Act V of 1866. 

An Act to provide a summary procedure on bills of ex- 
change, and to amend in certain respects the Commer- 
cial law of British India. 

Sections 9 an d 10 

Act XV of r866. 

An Act to amend the law of Partnership in India 

The whole. 

Act VIII of ,367. 

An Act to amend the law relating to Horse-racing in 
India. 

The whole. 


THE CONVEYANCE OF LAND ACT (XXXI OF 1854 ).i 

[16th December , 1854. 

Short title given. Act XIV of 1897. 

Rep. in pt. Act XIV of 1870 ; Act XII of 1874 ; Act XX of 1876 ; (locally), Act IV of 1882 

(Declared in force throughout British India, except as regards the Scheduled Districts, Act XV 
of 1874. 8. 3. 

An Act [ * * * *]2 to simplify the modes of conveying 

land in cases to which the English Law is applicable . 

WHEREAS it is expedient, in cases to which the English law applies, [* * 

Preamble. 


* *] 1 * 3 to simplify the modes of conveying land, and to 

exempt the purchasers of trust-property from the liability 


to see to the application of the purchase money ; It is enacted as follows : 

1 . [ Real actions , fines and recoveries abolished .] Rep. by the Repealing Act 
1870 ( XIV of 1870). 

2. Every tenant in tail or other owner of an estate of inheritance less than an 

Tenant in tail may dispose *?. fee * sim P le ’ eith * r . at law ° r in eQU ^ la ? ds 

of or enlarge his estate by or hereditaments, not being under any disability, shall 
simple deed, etc. have power to dispose of such lands and hereditaments 

against the issue in tail, and all persons whose estates are 
to take effect after the determination or in defeasance of his own, or to enlarge his 


1 Short title, “ The Conveyance of Land Act, 

1854.” Set the Indian Short Titles Act (XIV 

of 1897). The Act has been declared to be in 
force in the whole of British India, except as 
regards the Scheduled Districts, by the Laws 


Local Extent Act (XV of 1874), S. 3. 

2 The words “to abolish real actions and also 
fines and common recoveries and" were repealed 
by the Repealing Act (XVI of 1874). 

3 Repealed by Act XVI of 1874. 
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ried women. 


said estate into an estate in fee-simple, by any deed declaring an intention so to dis- 
pose of the said lands or hereditaments, or to enlarge his estate therein ; and every 
tenant in tail or other owner of an estate of inheritance less than an estate in fee- 
simple, who shall be under the disability of coverture, shall have power to dispose of 
or enlarge her said estate in manner aforesaid, by any deed declaring her intention so 
to do, and acknowledged by her as hereinafter mentioned : 

Provided that every disposition under this section shall be subject to the rights 
of all persons in respect of estates prior to the estate tail or other estate of inheritance 
which is the subject of such disposition, and the lights of all other persons, except 
those against whom such disposition is by this Act authorized to be made. 

3. Every married woman who, either alone, or jointly with her husband is pos- 
sessed of or entitled to any estate or interest in or any 
Married woman, with hus- power to be exercised over, any lands or hereditaments, 

pose of 0 her rr es n t C a e te by y deed which, but for the passing of this Act, she might have 
acknowledged. disposed of or extinguished by levying a fine, or suffering 

a recovery, or by joining in either of such assurances, shall 
have power by deed, to be acknowledged by her as hereinafter mentioned, to dispose 
of, release, surrender or extinguish any such estate, interest or power, as fully and 
effectually as if she were an unmarried woman. 

Secs. 2 and 3 to apply to 4. The provisions of the last two preceding sections 

money subject to be invested shall, so far as circumstances will admit, apply to money 
‘ n land. subject to be invested in lands or other hereditaments. 

5. No deed to be executed by a married woman under the provisions herein- 
before contained shall, so far as regards the interest of 
Execution of deeds by mar- suc | 1 married woman, be valid or effectual unless her hus- 
ned women. band concur therein, nor unless the deed be acknowledged 

in manner hereinafter prescribed before a Judge of one of Her Majesty’s Supreme 
Courts, or before a Judge or other covenanted officer of the East India Company ex- 
ercising civil jurisdiction in the place wherein such deed shall be acknowledged, or 
before some Commissioner appointed either especially for the occasion, or appointed 
as a permanent Commissioner by one of Her Majesty’s said Courts to take such 
acknowledgment. 

6. If the husband of any married womai}, desirous of enlarging, passing or des- 
troying any estate, interest or power, by a deed to be 
If husband be lunatic, etc., acknowledged by her under this Act, shall be a lunatic, 
Court may direct acknowledg- idiot or of unsound mind, whether he shall have been 
™uTrln b c y ef^vrng^gU h of C the found such by inquisition or not, or from any other cause 
husband, etc. shall be incapable of executing a deed, or if his residence 

shall not be known, or if he shall be in prison, or living 
apart from his wife either by mutual consent or by sentence of divorce, or in conse- 
quence of his being transported beyond the seas, or from any other cause whatever, it 
shall be lawful for any of Her Majesty’s said Courts, by an order to be made in a 
summary way upon the application of such married woman, and upon such evidence as 
to the Court shall seem meet, to dispense with the concurrence of her husband in the 
deed so to be acknowledged ; and any deed to be executed or acknowledged by her in 
pursuance of such order shall (but without predjudice to the rights of her husband as 
they existing, independently of this Act), be as valid and effecutal as if he had 
concurred therein. 

7 It shall be lawful for any of Her Majesty’s said Courts to appoint by its 
order, under the seal of the Court, to be published in the 
Supreme Courts may appoint Government Gazette or otherwise as the Court shall 
commissioners n to take sue rec ^ permanent commissioners, either by name or office, 
acknow e gm . anc j to appoint from time to time, under special commis- 


If husband be lunatic, etc., 
Court may direct acknowledg- 
ment by deed without his con- 
currence, saving right of the 
husband, etc. 


acknowledgments. 


See. 3 . — Cf. the Fines and Recoveries Act, 
1833 (3 & 4 Will. IV c. 74), S. 77. 

g ec . 5. — cf, the Fines and Recoveries Act, 
1833 (^ & 4 Will. IV. c. 74), S. 79 


Sec. 6 . — Cf . the Fines and Recoveries Act, 
1833 (3 & 4 Will IV, c. 74), S. oi. 

Sec. 7.— For order appointing the Sub- Judge of 
the Nilgiris to be a permanent Commissioner for 
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sions, sped al commissioners, any one of whom shall be authorized and empowered 
unless the act is directed to be done before more than one to take the acknowledg- 
ment of any deed by any married woman, who, by reason of her place of residence, or 
ill-health, or other sufficient cause, shall be unable to make such acknowledgment 
before one of the Judges or other officers described in the preceding section. 

8. Every such Judge, officer or commissioner as aforesaid, before he shall receive 

the acknowledgment by any married woman of any deed 
w “ apart” from heThu^ *° be acknowledged by her under this Act, shall examine 
band. her apart from her husband touching her knowledge of 

such deed, and shall ascertain whether she understands 
its object, and freely and voluntarily consents to the same, and unless she appears to 
understand its object, and freely and voluntarily to consent to such deed, he shall not 
permit her to acknowledge the same, and in such case such deed, so far as relates to 
the execution thereof by such married woman, shall be void. 

9. Every Judge, officer or commissioner taking such acknowledgment under this 

Act shall, at the time of taking the same, sign a memo- 
judge, etc., to bign memo- ranc j um t0 be endorsed on or written at the foot, or in the 

margin of such deed, which memorandum shall be to the 
following effect, namely, “ this deed, marked ( ), was this day produced before 

me and acknowledged by therein named to be her act and deed, 

previous to which acknowledgment the said was examined by me separately and 

apart from her husband, touching her knowledge of the contents of the said deed, and 
her consent thereto and appeared to understand the same and declared the same to be 
freely and voluntarily executed by her.” 

10. Every deed executed by a married woman and hereby required to be 

acknowledged shall, so far as regards the interest of such 

Deed of married \somen married woman, take effect only from the time of the ac- 
when to take effect. . . , \ r 

knowledgment thereof. 

11 It shall not be necessary for any person producing a deed so acknowledged 
in any Court of Justice to prove the handwriting or autho- 
Deed when presumed to r * t Q f the Judge or other officer, or the commissioner 

have been duly acknowledged. , , , , ^ ’ r , 

taking such acknowledgment, but if such memorandum 
purports to have been in substance regularly made and signed, the deed shall be pre- 
sumed to have been duly acknowledged by the party until the contrary is shown. 

12. Nothing in this Act contained shall abridge, extend or affect the powers of 

alienation or disposition which any married women might 

Saving of married women s have exercised over any property or rights, otherwise 
powers of alienation . . , ~ X. ... 

than by levying a fine or suffering a recovery, or by join- 
ing in one of such assurances before the passing of this Act. 

13. In any deed or will executed after this Act comes into operation, and dis- 

posing of immoveable property situate in the territories 
Contingent estates without * *]1 un der the Government of [*] 2 India* 

trustees to preserve, to be pro- r *-i 0 . . , . > 

tected L*J 1 wherein contingent estates are limited without the 

appointment of any trustees to preserve such contingent 
estates the same shall be, to all intents and purposes, as effectually protected by the 
law as if such trustees had been duly appointed. 

14. Any estate or interest in immoveable property, stituate within the said 

territories, whether in possession, remainder or reversion, 

^inTle deed 00 ”^^’ ma ^’ in to any ot ^ er mode of conveyance or 

etc., y simp e ee . release which is now valid, be conveyed, passed or releas- 

ed by a simple deed, whether such deed operate under the Statute & of Uses or not. 


Deed of married 
when to take effect. 


Deed when presumed to 
have been duly acknowledged. 


trustees to preserve, to be pro 
tec ted. 


the purposes of taking the acknowledgment of 
deeds by married women resident in the Nilgiri 
District, see Mad. List of Loc. R. & O., Vol. 1. 

Sec. S. — Cf. the Fines and Recoveries Act, 
1833 (3 & 4 Will. IV c. 74), S. 80. 

S«c. 9. — Cf. the Fines and Recoveries Act, 
1833 (3 & 4 Will. IV, c. 74), S. 84. 


Sec. 13 . — 1 The words “ in the possession and H 
were repealed by the Repealing Act(XII of 1876). 

Sec. 13 . — 2 The words “ the Fast ” and the 
wotd “ Company ” were repealed by the Re- 
pealing Act (XVI of 1874). 

Sec. 14.— *See the Real Property Act, 1845 (8 
& 9 Viet., c. 106), Ss. 2 and 4, respectively. 
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15. No conveyance of any kind shall operate to destroy, impair or affect any 

. , estate or interest which the conveying party has no rio-ht 

No conveyance to operate j__. . ....... ,.f * 0 r, S nl 


tortiously. 


Words of limitation 
necessary in a deed to 
estate by inheritan ce. 


not 

give 


to destroy, impair or affect or beyond the extent to which 
he may impair or affect the same. 

16. It shall not be necessary in any deed relating to immoveable property situate 
within the said territories, to be executed after the passing 
of this Act, to add words of limitation to heirs, when the 
intention is to give the absolute interest to a person and 
his heirs general ; but a gift, grant or other conveyance of 
immoveable property to, or in favour of, any person shall be taken to give him the 
entire and absolute interest in the nature of an estate in fee-simple, unless such con- 
struction is rendered inadmissible by the other contents of the deed ; and when in any 

deed or will executed after the passing of this Act anv 

notun-i: wi'th^rior “ is f*" a P ers °" life for ^er freehold 

interest, and afterwards in the same deed, or will, is limit- 
ed to his heirs or heir special the estates shall not unite, but the limitation to the 
heirs shall be a limitation of an estate to be taken by the heirs by purchase. 

1 17. When any property is sold, the proceeds of which are subject to any trust, 
the bona fide purchaser of the property shall not in any 
case be bound to see to the application of the purchase 
money to the purposes of the trust. 

18. Nothing in this Act contained shall extend to any 
case to which the English law is not applicable. 

[ Interpretation-clause .| Rep. by the Repealing Act , 1874 (XVI of 


/>ov(i jidc purchaser not re- 
quired to see to application of 
turn money. 

Act to apply only to cases 
governed by English law. 


19. 


1874. 


THE CO OPERATIVE SOCIETIES ACT (I! OF 1912). 

PREFATORY NOTE. — The following is the Statement of Objects and Reasons appended to 
the Bilk- 

1. “Legislation is called for not only in order to lay down the fundamental conditions which 
inu4 be observed but also with a view to giving co-operative societies a corporate existence without 
resort to the elaborate provisions of the Companies Act, but it is thought that legislation should be 
conlined within the narrowest possible limits The Bill has, therefore, been drawn so as to deal 
only with those points which the Government consider to be essential, and its provisions have been 
expressed m simple and general terms, a wide rule-making power being reserved to Local Govern- 
ments, so that w’hat is felt to be of the nature of an expeiiment may be tried in each province or 
part of a piovince on such lines as seem to affoicl most promise ot success. 

2. The adequacy of the existing Act was examined at a Conference of Registrar of Co-ope- 
rative Credit Societies in lpoq, and it was held that the Act still remained in many wa>s unduly res- 
tricted, and that it also required certain alterations in detail which had been suggested by experts 
since 1909. The Conference of Registrars drew up proposals for the amendment of the Act, and 
aftei consulting Local Government on this proposals the Government of India have prepared the Bill 
now pu bibbed. The chief changes contemplated by the Government of India or four in number:— 

(P The Act of 1904 applies to Societies for the purpose of co-operative credit only and not 
to Co-operative Societies of other kinds, such as those established for production or distribution. It 
has in piactice been found that the establishment of Credit Societies has led to the founding of 
other clauses of Co-operative Societies also, and it is advisable that the privileges extended by the 
Act to Co-operative Credit Societies should be extended to those other Societies. It is proposed 
therefoie that the Act as now revised should k* mads applicable to all classes of Co-operative 
Societies —{Vide clause i (/) and clause 4 of the Bill.) 

(it) In the Act of 1904 Societies were classified according as they were “Urban” or 
“ R ur al ” and the principle was laid down thatjas a general rule rural societies should be with unlimit- 
ed liability. This basis for distinction was adopted, mainl} because it represented a classification 
which has already been recommended and put in force in the initiation of Co-operative Credit 
Societies in certain parts of Tndia, but even at the time it was criticised as unsuitable by experts, and 
it has in practice been found artificial and inconvenient. The real distinction is between Societies 
with limited and those with unlimited liability, and it is proposed in the new Bill to maintain this 
distinction only while retaining the principle that agricultural Credit Societies must as a general rule 
be with unlimited liability. {Set cl. 4 of the Bill.) 


1 Sec. 17 .— Repealed in places to which the 01 is extended by Act IV of *882, S. 2. 
Transfer of Property Act (IV of 1882) extends 
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(iii) The Act of 1904 did not contemplate that Societies with unlimited liability should dis- 
tribute profits. It is still felt that such Societies do not represent the best form of Co-operation for 
agricultural communities, but this form of Society has, in practice, been for some time in existence in 
several provinces, and Societies of this character, though not of the orthodox type, are recognized to 
be capable of useful work. Although therefore it is not intended to give them undue encourage- 
ment, it is proposed to legalise their existence and to permit an unlimited Society, with the sanction 
of the Local Government, to distribute profits {see clause 28 of the Bill). 

(iv) A cardinal principle which is observed in the organization of Co operative Societies in 
Europe is the grouping of such Societies into Unions and then financing by means of Central Banks. 
This stage of Co-operation had not been fully realised or provided for in the Act of 1904, but such 
grouping of Societies has already been found feasible in most provinces, and it is now considered 
desirable to legalise the formation of Co-operative Credit Societies of which the members shall be 
other Co-operative Credit Societies. {Vide clauses 5 (1), 6 and 10 (3) of the Bill.) 

(3) In addition to carrying out the main alterations above described the present Bill contains 
several other changes in detail and it has been found advisable to recast the Bill in order to improve 
the drafting and to incorporate the changes now contemplated. The chief alterations, other than 
those above referred to, are the following : — 

Clause 3.— It is proposed to make provision for investing in persons, other than Registrars, 
the power of a Registrar. 

Clause 5. — It is proposed to maintain the existing restrictions as to residence or class as obli- 
gatory before registration in the case of Credit Societies and to render the existence of ten members 
obligatory before registration in the case of all kinds of Co-operative Societies ether than those, all 
the members of which are themselves registered Societies. It is proposed further to give the Regis 
trar the power of decision as to the residence qualification and to place persons of the same occupa- 
tion on the same footing as persons of the same tribe or class. 

Clause 8. — The provision giving conclusive authority to the Registrar’s Certificate of registra- 
tion is new. 

Clause 14. — It is proposed by this clause to give the Registrar power to conduct an audit by 
deputy. The previous provision that no charge should be made for audit has been omitted. 

Clause 16. — It is proposed to extend from o.ne year to 18 months the term of lien on agricul 
tural products and to permit a lien on articles manufactured from raw materials supplied by or with 
the help of a registered Society. 

Clauses 22 and 23 are based on provisions in the English Industrial and Provident Societies 
Act. Clause 22 makes the register of members pnma facie evidence of the date of commencement 
and cessation of membership and clause 23 provides for proof of entries in the books of a registered 
Society. 

Clause 26 — This clause allows registered Societies to invest good securities, and validates 
investments made prior to the amendment of the law' now suggested. 

Clause 27. — It is now proposed to make it clear that a registered Society is not precluded 
from receiving deposits from non-members. 

Clause 29. — The provision allowing contributions to charities is new. 

Clause 30. — The existing provisions have been altered so as to allow a Registrar to conduct an 
enquiry by deputy. 

Clause 31. — The provision allowing a creditor to require an inspection is new*. It is based on 
a similar provision in the Companies Act. 

Clause 35. — The provision allowing the Registrar to cancel registration when the number of 
members becomes less than ten is new. 

Clause 37. — Sub-clauses 2 ( m ) and (/) and 3 are new. The two former allow the Local 
Government to prescribe returns and the procedure on liquidation, and the latter permits of the 
delegation of the powers of the Local Government. 

Clauses 39 and 40. — The existing section 29 has been recast with a view to making clear the 
distinction in the power of exemption of the Local Government before and after registration. 

THE CO-OPERATIVE SOCIETIES ACT (II OF 1912). 

S. 50 rep. Act XVII of 1914; Am. Act XXXVIII of 1920. 

Declared in force in British Baluchistan (with an addition), Reg. II of 1913, s. 3 ; in Arakan 
Hill District, Reg. I of 1916, S. 2. 
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THE CO-OPERATIVE SOCIETIES ACT (II OF 1912).i 

[15/ March , 1912. 

An Act to amend the Law relating to Co-operative Societies. 

WHEREAS it is expedient further to facilitate the formation of Co-operative 
Societies for the promotion of thrift and self-help among agriculturists, artisans and 
persons of limited means, and for that purpose to amend the law, relating to Co- 
operative Societies ; it is hereby enacted as follows : — 

Preliminary. 

1 . (1) This Act may be called The CO-OPERATIVE 

Short title and extent. SOCIETIES ACT, 1912 ; and 

(2) It extends to the whole of British India. 

2. In this Act, unless there is anything repugnant 

Definitions. j n t ^ e su t>j e ct or context, — 

{a) “by-laws” means the registered by-laws for the time being in force, and 
includes a registered amendment of the by-laws : 

( 6 ) ‘‘committee” means the governing body of a registered society to whom 
the management of its affairs is entrusted : 

(c) “member” includes a person joining in the application for the registration 
of a society and a person admitted to membership after registration in accordance 
with the by-laws and any rules : 

(d) “officer” includes a chairman, secretary, treasurer, member of committee, 
or other person empowered under the rules or the by-laws to give directions in regard 
to the business of the society : 

(e) “registered society” means a society registered or deemed to be register- 
ed under this Act : 


1 For Statement of Objects and Reasons, see 
Gazette of India, 1911, Pt. V, p. 95 ; for Reoort 
of Select Committee, see ibid., 1912, Pt. V, p. 7 ; 
and for Proceedings in Council, see ibid., 1911, 
Pt. VI, pp. 186, 679 and ibid., 1912, Pt. VI, pp. 
3, 31 and 256. 

X06 


It has been declared in force under S. 3 of the 
British Baluchistan Laws Regulation (II of 1913) 
to British Baluchistan, see Bal. Code. 

Sec. 1 . — Policy of the Act, see 15 A, L, J. 653 
= 42 I.C. 968 =*40 All. 89. 
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Societies which may be re- 
gistered. 


(/) “Registrar” means a person appointed to perform the duties of a Regis- 
trar of Co-operative Societies under this Act ; and 

(#) “rules” means rules made under this Act. 

Registration. 

3. The Local Government may appoint a person to be Registrar of Co-operative 
Societies for the Province or any portion of it, and may 

rhe Registrar. appoint persons to assist such Registrar, and may, by 

general or special order, confer on any such persons all or any of the powers of a 
Registrar under this Act. 

4. Subject to the provisions hereinafter contained, a society which has as its 
object the promotion of the economic interests of its mem- 
bers in accordance with co-operative principles, or a 
society established with the object of facilitating the opera- 
tions of such a society, may be registered under this Act with or without limited 
liability : 

Provided that unless the Local Government by general or special order other- 
wise directs — 

(1) the liability of a society of which a member is a registered society shall be 
limited : 

( 2 ) the liability of a society of which the object is the creation of funds to be 
lent to its members, and of which the majority of the members are agriculturists, and 
of which no member is a registered society shall be unlimited. 

Restrictions on interest of 5. Where the liability of the members of a society 

member of society with limit- j$ limited by shares, no member other than a registered 
ed liability and a share capital. SQciety s h a ll — 

(< 7 ) hold more than such portion of the share capital of the society, subject 
a maximum of one-fifth, as may be prescribed by the rules ; or 

(b) have or claim any interest in the shares of the society exceeding one 
thousand rupees. 

6. ( 1 ) No society, other than a society of which a member is a registered society, 

shall be registered under this Act which does not consist 
Conditions of registration. at | e ast ten persons above the age of eighteen years 

and, where the object of the society is the creation of funds to be lent to its members, 
unless such persons — 

( a ) reside in the same town or village or in the same group of villages, or 

(b) save where the Registrar otherwise directs, are members of the same 
tribe, class, caste or occupation. 

( 2 ) The word “limited” shall be the last word in the name of every society 
with limited liability registered under this Act. 

7. When any question arises whether for the purposes of this Act a person is 

an agriculturist or a non-agriculturist, or whether any 
Power of Registrar to decide p erson [ s a resident in a town or village or group of vil- 
certam questions. lages, or whether two or more villages shall be considered 

to form a group, or whether any person belongs to any particular tribe, class, caste or 
occupation, the question shall be decided by the Registrar, whose decision shall be 
final. 

8. ( 1 ) For purposes of registration an application to 

Application for registration. re gj s t er shall be made to the Registrar. 

( 2 ) The application shall be signed — 

( a ) in the case of a sodety of which no member is a registered society, by at 
least ten persons qualified in accordance with the requirements of section 6, sub-section 

(1) ; and 

( b ) in the case of a society of which a member is a registered society, by a 
duly authorized person on behalf of every such registered society, and where all the 
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Member not to exercise 
rights till due payment made. 


members of the society are not registered societies, by ten other members or, when 
there are less than ten other members, by all of them. 

(3) The application shall be accompanied by a copy of the proposed by-laws 
of the society, and the persons by whom or on whose behalf such application is made 
shall furnish such information in regard to the society as the Registrar may require. 

9. If the Registrar is satisfied that a society has complied with the provisions of 

this Act and the rule c and that its proposed by-laws are 

egis iation. not contrary to the Act or to the rules he may, if he 

thinks fit, register the society and its by-laws. 

10. A certificate of registration signed by the Registrar shall be conclusive 

. , evidence that the society therein mentioned is duly regis- 

vicence of registration. tered unless it is proved that the registration of the society 

has been cancelled. 

11 . ( 1 ) No amendment of the by-laws of a registered society shall be valid 

until the same has been registered under this Act, for 
of ^registered society ^ which purpose a copy of the amendment shall be forward- 
ed to the Registrar. 

( 2 ) If the Registrar is satisfied that any amendment of the by-laws is not con- 
trary to this Act or to the rules, he may, if he thinks fit, register the amendment. 

( 3 ) When the Registrar registers an amendment of the by-laws of a registered 
society, he shall issue to the society a copy of the amendment certified by him, which 
shall be conclusive evidence that the same is duly registered. 

Rights and liabilities of members. 

12. No member of a registered society shall exercise the rights of a member unless 
or until he has made such payment to the society in res- 
pect of membership or acquired such interest in the 
society, as may be prescribed by the rules or by-laws. 

13. ( 1 ) Where the liability of the members of a registered society is not limited 

by shares, each member shall, notwithstanding the amount 

Votei of member. Q f ^ i nterest j n the capital, have one vote only as a 

member in the affairs of the society. 

( 2 ) Where the liability of the members of a registered society is limited by 
shares, each member shall have as many votes as may be prescribed by the by-laws. 

( 3 ) A registered society which has invested any part of its funds in the shares 
of any other registered society may appoint as its proxy, for the purpose of voting in 
the affairs of such other registered society, any one of its members. 

14. ( 1 ) The transfer or charge of the share or interest of a member in the 

capital of a registered society shall be subject to such 

Restrictions on tiansfer of conditions as to maximum holding as may be prescribed 
Miare or interest. , .. A . , „ 

by this Act or by the rules. 

( 2 ) In case of a society registered with unlimited liability a member shall not 
transfer any share held by him or his interest in the capital of the society or any part 
thereof unless — 

(a) he has held such share or interest for not less than one year ; and 

(b) the transfer or charge is made to the society or to a member of the society. 

Duties of registered societies. 

15. Every registered society shall have an address, registered in accordance with 

the rules, to which all notices and communications may be 

Address of societies. sent, and shall send to the Registrar notice of every 

-change thereof. 

16. Every registered society shall keep a copy of this Act and of the rules 

governing such society, and of its by-laws, open to inspec- 

Copy of Act, rules and by- t j on f ree c h ar g e at all reasonable times at the register- 
laws to be open to inspection. ^ Qf the society . 
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Societies to be bodies 
porate. 


17 . (i) The Registrar shall audit or cause to be audited by some person authoriz- 

ed by him by general or special order in writing in this 
Audit behalf the accounts of every registered society once at 

least in every year. 

(2) The audit under sub-section (1) shall include an examination of overdue 
debts, if any, and a valuation of the assets and liabilities of the society. 

(3) The Registrar, the Collector or any person authorised by general or special 
order in writing in this behalf by the Registrar shall at all times have access to all the 
books, accounts, papers and securities of a society, and every officer of the society 
shall furnish such information in regard to the transactions and working of the society 
as the person making such inspection may require. 

Privileges of registered societies . 

18 . The registration of a society shall render it a body corporate by the name 
under which it is registered, with perpetual succession 
and a common seal, and with power to hold property, to 
enter into contracts, to institute and defend suits and other 

legal proceedings and to do all things necessary for the purposes of its constitution. 

19 . Subject to any prior claim of the Government in respect of land-revenue or 

any money recoverable as land revenue or of a landlord in 
Prior claim o society. respect of rent or any money recoverable as rent, a register- 

ed society shall be entitled in priority to other creditors to enforce any outstanding 
demand due to the society from a member or past member — 

(a) in respect of the supply of seed or manure or of the loan of mon A y for the 
purchase of seed or manure — upon the crops or other agricultural produce of such 
member or person at any time within eighteen months from the date of such supply or 
loan ; 

( b ) in respect of the supply of cattle, fodder for cattle, agricultural or industrial' 
implements or machinery, or raw materials for manufacture, or of the loan of money 
for the purchase of any of the foregoing things — upon any such things so supplied, or 
purchased in whole or in part from any such loan, or on any articles manufactured from 
raw materials so supplied or purchased. 

20 . A registered society shall have a charge upon the share or interest in the 

capital and on the deposits of a member or past member 

Charge and set-off in respect anc j upon any dividend, bonus or profits payable to a mem- 
of shares or interest of mem- , * , , , , ; . . 

k er ber or pa-t member in respect of any debt due from such 

member or past member to the society, and may set off 
any sum credited or payable to a member or past member in or towards payment of 
any such debt. 

21 . Subject to the provisions of section 20, the share or interest of a member in 

the capital of a registered society shall not be liable to 

° r in f terest not llable attachment or sale under any decree or order of a Court 
of Justice in respect of any debt or liability incurred by 
such member, and neither the Official Assignee under the Presidency-towns Insolvency 
Act, 1909, nor a Receiver under the Provincial Insolvency Act, 1907, shall be entitled 
to or have any claim on such share or interest. 


Sec. 19. — The Chairman of a Co-operative Cre- 
dit Society has no right to sue a member of a 
society in his own name. The suit should be 
brought by the society itself under S. 6 (2) of the 
Co-operative Credit Societies Act. 10 I. C. 570. 

Musical instruments are not industrial imple- 
ments or machinery and do not come within 
any other part of the class of articles refer- 
red to in the section. Set 3$ I. C. 414 =>(1916) 
2 U. B. R- 133. See also cases referred to therein. 

Sect. 19 and 20. Under S. 73 of the C.P. Code 


the claim of a Co-operative Society cannot be 
enforced under S.19 of the Co operative Societies 
Act unless they have a decree or charge under 
S. 20 of the latter Act. 42 Cal. 377 = 18 C.W.N. 
1140. 

Sec. 19 (b). — Fat intended to be purchased and 
sold at a profit and not for the purpose of manu- 
facturing some other commodity is not “raw- 
material” within S. 19 (d) of the Act. 3 P, W.R. 

1917 = 39 I. C. 373- 
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22. ( 1 ) On the death of a member a registered society may transfer the share 

or interest of the deceased member to the person nominal - 
•of T m a e mb e er° f imereS * °" death ed in accordance with the rules made in this behalf, or, if 
0 mem er there is no person so nominated to such person as may 

appear to the committee to be the heir or legal representative of the deceased mem- 
ber, or pay to such nominee, heir or legal representative, as the case may be, a sum 
representing the value of such member's share or interest, as ascertained in accor- 
dance with the rules or by-laws : 


Provided that — 

(i) in the case of a society with unlimited liability, such nominee, heir or legal 
representative, as the case may be, may require payment by the society oi the value of 
the share or interest of the deceased member ascertained as aforesaid ; 

(ii) in the case of a society with limited liability, the society shall transfer 
the share or interest of the deceased member to such nominee, heir or legal represen- 
tative, as the case may be, being qualified in accordance with the rules and by-laws 
for membership of the society or on his application within one month of the death of 
the deceased member to any person specified in the application who is so qualified. 

(2) A registered society may pay all other moneys due to the deceased member 
from the society to such nominee, heir or legal representative, as the case may be. 

(3) All transfers and payments made by a registered society in accordance with 
the provisions of this section shall be valid and effectual against any demand made 
upon the society by any other person. 

23. The liability of a past member for the debts of a registered society as they 
, . , . , existed at the time when he ceased to be a member shall 

" la 1 lty 0 1>ast mem er * continue for a period of two years from the date of his 


ceasing to be a member. 
24. The estate of a 

Liability of the estates of 
-deceased members. 


deceased member shall be liable for a period of one year 
from the time of his decease for the debts of a 
registered society as they existed at the time of his 
decease. 


25. Any register or 

Register of members. 


list of members or shares kept by any registered society 
shall be prima facie evidence of any of the following 
particulars entered therein : — 


(a) the date at which the name of any person was entered in such register or 


list as a member ; 

(6) the date at which any such person ceased to be a member. 

26. A copy of any entry in a book of a registered society regularly kept in the 
course of business, shall, if certified in such manner 
Proof of entries in societies’ a s may be prescribed by the rules, be received, in any suit 
books. or legal proceeding, as prima facie evidence of the exist- 

ence of such entry, and shall be admitted as evidence of the matters, transactions and 
accounts therein recorded in every case where, and to the same extent as, the original 
entry itself is admissible. 


Exemption from compulsory 27 Nothing in section 17, sub-section (1), clauses 

S^tfsharer^rdebet (6) and (c). of the Indian Registration Act, 1908, shall 
tures of registered society. apply to — 

(1) any instrument relating to shares in a registered society, notwithstanding 
that the assets of such society consist in whole or in part of immoveable property ; or 

(2) any debenture issued by any such society and not creating, declaring, 
assigning, limiting or extinguishing any right, title or interest to or in immoveable 
property except in so far as it entitles the holder to the security afforded by a register- 
ed instrument whereby the society has mortgaged, conveyed or otherwise transferred 


Sec. 24 . — The section cannot be called to aid 84 I. C. 999- * 9*5 Cal. 203. 
except in liquidation proceedings under S. 42. See 
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the whole or part of its immoveable property or any interest therein to trustees upon 
trust for the benefit of the holders of such debentures ; or 

( 3 ) any endorsement upon or transfer of any debenture issued by any such 
society. 

Power to exempt from in- 128. (1) The Governor-General in Council, by noti- 

g Oration* fee™ P dUty and 6 cat i on the Gazette of India , may, in the case of any 
fcb ‘ registered society or class of registered society, remit — 

the income-tax payable in respect of the profits of the society, or of the dividends or 
other payments received by the members of the society on account of profits. 

(2) The Local Government by notification in the local official Gazette, may, in 
the case of any registered society or class of registered society, remit — 

(a) the stamp duty with which, under any law for the time being in force, in- 
struments executed by or on behalf of a registered society or by an officer or member 
and relating to the business of such society, or any class of such instruments, are 
respectively chargeable ; and 

(b) any fee payable under the law of registration for the time being in force. 

Property and funds of registered societies. 

Restrictions on Joans. 29. (1) A registered society shall not make a loan 

to any person other than a member : 

Provided that, with the general or special sanction of the Registrar, a registered 
society may make loans to another registered society. 

(2) Save with the sanction of the Registrar, a society with unlimited liability 
s all not lend money on the security of moveable property. 

(3 ^ Fhe Local Government may, by general or special order, prohibit or restrict 
t e lending of money on mortgage of immoveable property by any registered society or 
class of registered societies. 

30. A registered society shall receive deposits and loans from persons who are 

Restriction on boi rowing. not members onl y to such extent and under such condi- 
tions as may be prescribed by the rules or by-laws. 

31. Save as provided in sections 29 and 30, the transactions of a registered 

Restrictions on other trans- society with persons other than members shall be subject 

action with non-members. to such prohibitions and restrictions, if any, as the Local 

Government may, by rules, prescribe. 

Investment of funds. 32. (1) A registered society may invest or deposit 

its funds — 

(a) in the Government Savings Bank, or 

(b) in any of the securities specified in section 20 of the Indian Trusts Act, 

1882, or 

(c) in the shares or on the security of any other registered society, or 

\d) with any bank or person carrying on the business of banking, approved 
for this purpose by the Registrar, or 

(e) in any other mode permitted by the rules. 

(2) Any investments or deposits made before the commencement of this Act 
which would have been valid if this Act had been in force are hereby ratified and 
confirmed. 


Funds not to be divided 
way of profit. 


by 


33. No part of the funds of a registered society 
shall be divided by way of bonus or dividend or otherwise 
among its members : 

Provided that after at least one-fourth of the net profits in any year have been 
carried to a reserve fund, payments from the remainder of such profits and from any 


Sec. 28. — 3 This section vras renumbered as 
section 28 (1) and in the same section the letter 
and brackets “ (a) f> and the whole of clauses 
id) and ( c ) were omitted and Sub-Sec. (2) was 
added by Act XXXVIII of 1920, Part II. 

Sec. 29 . — A by-law of a Co-operative Society 


to the effect that the society shall rot sell goods 
on credit to a non-member cannot have the force 
of law It cannot be pleaded in defence by 
vendee out sider in a suit brought against him 
for recovery of balance standing against him. 96 
I. C. 351 ( 2 ) ~ A . I. R. 1926 Nag. 461. 
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profits of past years available for distribution may be made among the members to- 
such extent and under such conditions as may be prescribed by the rules or by-laws : 

Provided also that in the case of a society with unlimited liability no distribu- 
tion of profits shall be made without the general or special order of the Local Govern- 
ment on this behalf. 


34. Any registered society may, with the sanction of the Registrar, after one- 

„ ... , . , , fourth of the net profits in any year has been carried to a 

purpose reserve fund contribute an amount not exceeding ten per 

cent, of the remaining net profits, to any charitable 
purpose, as defined in section 2 of the Charitable Endowments Act, 1890. 

Inspection of a ff airs 

35. (r) The Registrar may of his own motion, and shall on the request of the 
Collector, or on the application of a majority of the com- 


Inquiry by Registrar. 


mittee, or of not less than one* third of the members, hold 


an inquiry or direct some person authorized by him by order in writing in this behalf 
to hold an inquiry into the constitution, working and financial condition of a registered 
society. 

(2) All officers and members of the society shall furnish such information in 
regard to the affairs of the society as the Registrar or the person authorized by the 
Registrar may require. 


36. 


Inspection of books of in- 
debted society. 


(1) The Registrar shall on the application of a creditor ot a registered 
society, inspect or direct some person authorized by him 
by order in writing in this behalf to inspect the books of 
the society : 


Provided that — 

( a ) the applicant satisfies the Registrar that the debt is a sum then due,, 
and that he has demanded payment thereof and has not received satisfaction within 
a reasonable time ; and 

(b) the applicant deposits with the Registrar such sum as security for the 
costs of the proposed inspection as the Registrar may require. 

(2) The Registrar shall communicate the results of any such inspection to the 


creditor. 


37. Where an inquiry is held under section 3s, or an inspection is made under 
section 36, the Registrar may apportion the costs, or such 
(.o>t.s of inquiry . part CO sts as he may think right, between the 

society, the members or creditor demanding an inquiry or inspection, and the officers 
or former officers of the society. 


38. Any sum awarded by way of costs under section 37 may be recovered, on 

application to a Magistrate having jurisdiction in the place 
Recovery of costs where the person from whom the money is claimable 

actually and voluntarily resides or carries on business, by the distress and sale of any 
moveable property within the limits of the jurisdiction of such Magistrate belonging to 
such person. 

Dissolution of society. 

39. (1) If the Registrar, after an inquiry has been held under section 35 or after 

an inspection has been made under section 36 or on receipt 
Dissolution. 0 f an a ppii ca tion made by three-fourths of the members 

of a registered society, is of opinion that the society ought to be dissolved, he may 
cancel the registration of the society. 

(2) Any member of a society may, within two months from the date of an order 
made under sub-section (1), appeal from such order. 

(3) Where no appeal is presented within two months from the making of an 
order cancelling the registration of a society, the order shall take effect on the expiry 
of that period. 

(4) Where an appeal is presented within two months, the order shall not take 
effect until it is confirmed by the appellate authority. 
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(5) The authority to which appeals under this section shall lie shall be the 
Local Government : 

Provided that the Local Government may, by notification 1 in the local official 
Gazette, direct that appeals shall lie to such Revenue-authority as may be specified in 
the notification. 

40. Where it is a condition of the registration of a society that it should consist 
of at least ten members, the Registrar may, by order in 
Cancellation of registration siting, cancel the registration of the society if at any 
o society. time it is proved to his satisfaction that the number of the 

members has been reduced to less than ten. 

Effect of cancellation of 41. Where the registration of a society is cancelled, 

registration. the society shall cease to exist as a corporate body — 

{a) in the case of cancellation in accordance with the provisions of section 39, 
from the date the order of cancellation takes effect ; 

(6) in the case of cancellation in accordance with the provisions of section 40, 
from the date of the order. 

42. (1) Where the registration of a society is cancelled under section 39 or 

section 40, the Registrar may appoint a competent person 
Winding up. liquidator of the society. 

(2) A liquidator appointed under sub-section (1) shall have power — 

(a) to institute and defend suits and other legal proceedings on behalf of the 
society by his name of office ; 

( b ) to determine the contribution to be made by the members and past mem- 
bers of the society respectively to the assets of the society ; 

(c) to investigate all claims against the society and, subject to the provisions 
of this Act, to decide questions of priority arising between claimants ; 

(d) to determine by what persons and in what proportions the costs of the 
liquidation are to be borne ; and 

(e) to give such directions in regard to the collection and distribution of the 
assets of the society, as may appear to him to be necessary for winding up the affairs 
of the society. 

(3) Subject to any rules, a liquidator appointed under this section shall, in so 
far as such powers are necessary for carrying out the purposes of this section, have 
power to summon and enforce the attendance of witnesses and to compel the produc- 
tion of documents by the same means and (so far as may be) in the same manner as is 
provided in the case of a Civil Court under the Code of Civil Procedure, 1908. 2 

(4) Where an appeal from any order made by a liquidator under this section is 
provided for by the rules, it shall lie to the Court of the District Judge. 


Sec. 30 (5) — ’For notification by Chief Com- 
missioner, Central Provinces, that appeals shall 
lie to the Financial Commissioner, see Central 
Provinces Gazette, 1912, Pt. I, p. 347. 

For notification in Madras that appeals shall 
lie to the Board of Revenue, see Fort St. George 
Gazette , 1923, Pt. I, p. 1651. 

8ec. 42 . — The Civil Court cannot interfere with 
an order passed by a liquidator of a registered 
Co-operative Society, under S. 42 of the Act, 
1912, in order to collect the assets of the 
Society from persons who, he thinks, are respon- 
sible to account to him for the assets. Suit against 
an auction-purchaser questioning the validity of 
the sale is not a matter connected with the 
dissolution of a registered society and does not 
fall within S. 42. 23 Nag. L. R. 66 = 103 I. C. 
131= A. I. R. 1927 Nag. 217. Liquidation— -Mem- 


bers of executive committee ask to pay — Suit 
by them against ordinary members to recoup 
themselves — Decree passed without any objec 
tion to jurisdiction — No appeal — Objection raised 
in execution proceedings — Maintainability. See 
31 C. W. N. 739 ; 22 Bom. L. R. 732 = 44 Bom. 
482. 

8ec. 42 (2) — A Civil Court cannot entertain a 
suit for a declaration that an order of the liquida- 
tor under S. 42 (2) of the Act is ultra vires and 
thus cannot be executed. 44 I. C. 353 =-4 O. L. J. 
583 . 

See. 42 (3). — 2 In its application to British 
Baluchistan this sub-section shall be read as if 
the words “ or the British Baluchistan Civil 
Justice Regulation, 1896, as the case may be ” 
were added, see Schedule I of Regulation II of 
1913, Bal. Code. 
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(5) Orders made under this section shall, on application, be enforced as 
follows : — 

(a) when made by a liquidator, by any Civil Court having local jurisdiction 

in the same manner as a decree of such Court ; * 

(b) when made by the Court of the District Judge on appeal, in the same 
manner as a decree of such Court made in any suit pending therein. 

(6) Save in so far as is hereinbefore expressly provided, no Civil Court shall 
have any jurisdiction in respect of any matter connected with the dissolution of a 
registered society under this Act. 

Rules. 

1 43. ( 1 ) The Local Government may, for the whole or any part of the Province 

j and for any registered society or class of such societies, 

11 c make rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) subject to the provisions of section 5, prescribe the maximum number of 
shares or portion of the capital of a society which may be held by a member ; 

(&) prescribe the forms to be used and the conditions to be complied with in 
the making of applications for the registration of a society and the procedure in the 
matter of such applications ; 

(c) prescribe the matters in respect of which a society may or shall make by- 
laws and for the procedure to be followed in making, altered and abrogating by-laws 
and the conditions to be satisfied prior to such making, alteration or abrogation ; 

(a) prescribe the conditions to be complied with by persons applying for 
admission or admitted as members, and provide for the election and admission of 
members, and the payment to be made and the interests to be acquired before the 
exercise of the right of membership ; 

(e) regulate the manner in which funds may be raised by means of shares or 
debentures or otherwise ; 

(/) provide for general meetings of the members and for the procedure at 
such meetings and the powers to be exercised by such meetings ; 

(g) provide for the appointment, suspension and removal of the members of 
the committee and other officers, and for the procedure at meetings of the committee, 
and for the powers to be exercised and the duties to be performed by the committee 
and other officers ; 

( h ) prescribe the accounts and books to be kept by a society and provide for 
the audit of such accounts and the charges, if any, to be made for such audit, and for 
the periodical publication of a balance-sheet showing the assets and liabilities of a 
society ; 

(0 prescribe the returns to be submitted by a society to the Registrar and 
provide for the person by whom and the form in which such returns shall be submitted; 

(/) provide for the persons by whom and the form in which copies of entries 
in books of societies may be certified ; 

( k ) provide for the formation and maintenance of a register of members and, 
where the liability of the members is limited by shares, of a register of shares ; 

Sec. 42 (S).- -The liquidator cannot order that to question the same. 94 I. C. 40 = A. I.R. 1926 
the debtors are jointly and severally liable for Nag. 379 = 24 N. L. R. 5. 

each others’ mortgage but may determine the Sec. 43 . — 1 For rules by (1) the Government 

contribution to be made by several debtors to of the United Provinces, see United Provinces 
meet the debt. Order passed by liquidator under Gazette, 1913, Pt. I, p. 248 ; (2) the Government 
S. 42 must be enforced by Civil Courts. No of Bengal, see Calcutta Gazette, 1903, Pt. I, p. 
appeal lies from the Civil Court’s order under 651; (3) the Government of Bihar and Orissa, 
this section. 40 All. 89 = 15 A. L. J. 863. see Bihar and Orissa Gazette, 1013, Pt. II, p. $08; 

8ec. 42 (6) — See 84 I.C. 964=1925 Rang. 38. (4) the Government of Bombay, see Bombay 

See also 84 I. C 999 = 1925 Cal. 203 cited under Government Gazette, 1013, Pt. I, p. 448; (5) 
S. 24. Where on a registered Co-operative Society Chief Commissioner of British Baluchistan, see 
being dissolved, the liquidator issues a warrant Gazette of India, 1914, Pt. I, p. 183, 
of attachment, Civil Courts have no jurisdiction 
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(/) provide that any dispute touching the business of a society between mem- 
bers or past members of the society or persons claiming through a member or past 
member or between a member or past member or persons so claiming and the commit- 
tee or any officer shall be referred to the Registrar for decision or, \i he so directs, to* 
arbitration, and prescribe the mode of appointing an arbitrator or arbitrators and the 
procedure to be followed in proceedings before the Registrar or such arbitrator or 
arbitrators, and the enforcement of the decisions of the Registrar or the awards of 
arbitrators ; 

(m) provide for the withdrawal and expulsion of members and for the pay- 
ments, if any, to be made to members who withdraw or are expelled and for the lia- 
bilities of past members ; 

(;/) provide for the mode in whicn the value of a deceased member’s interest 
shall be ascertained, and for the nomination of a person to whom such interest may be 
paid or transferred ; 

(o) prescribe the payments to be made and the conditions to be complied 
with by members applying for loans, the period for which loans may be made, and the 
amount which may be lent, to an individual member ; 

( P ) provide for the formation and maintenance of reserve funds, and the 
objects to which such funds may be applied, and for the investment of any funds 
under the control of the society ; 

( q ) prescribe the extent to which a society may limit the number of its mem- 
bers ; 

( r ) prescribe the conditions under which profits may be distributed to the 
members of a society with unlimited liability and the maximum rate of dividend which 
may be paid by societies ; 

(s) subject to the provisions of section 39, determine in what cases an 
appeal shall lie from the orders of the Registrar, and prescribe the procedure to be 
followed in presenting and disposing of such appeals ; and 

l (t) prescribe the procedure to be followed by a liquidator appointed under 
section 42, and the cases in which an appeal shall lie from the order of such liquidator. 

(3) The Local Government may delegate, subject to such conditions, if any, 
as it thinks fit, all or any of its powers to make rules under this section to any autho- 
rity specified in the order of delegation. 

(4) The power to make rules conferred by this section is subject to the com 
dition of the rules being made after previous publication. 

(5) All rules made under this section shall be published in the local official 

Gazette, a nd o n such publication sha ll have effect as if enacte d m this Act. 

8ec. 43 ( 2 ) ( 1 ). — The words “ touching the 28 Bom. L. R. 598 — A. I. R. 1926 Bom. 352. 
business of a society” in S. 43 (2) (/) are not Rules 31 and 34 framed under S. 43, provide 
confined to disputes in connection with the inter- that awards shall be enfoiceable as decree of a 
nal management of tne affairs of a society or court having local jurisdiction if application is 
dispute in regard to principles which would re- made to it to enforce it 47 B. 92—65 I C. 212 , 
gul ate the conduct of the business thereof. 28 8 Lah. L. J. 310=97 I. C. 288 (2) — A. I. R. 

C. W. N. I3f^39 C. L. J. 140 = 1924 Cal. 497. 1926 Lah 54>. Where the rules provide for 

See also 47 All. 374-23 A I . J. 129 = 1925 All. reference of disputes to Registrar, Civil Couits 
356. A dispute between a member who happens have no jurisdiction. 23 A.L.J. 129 = 47 All. 374 = 
to be an officer of a co-operative society and the 1925 AIL 356; *j\ I.C 722 = 1924 Lah. 418 (Ob 
society in regard to sums of money entrusted to ject of Act discussed). But see also 6 Pat. L.T. 
the former for purchase of certain articles is 452=881.^671^1925 Pat. 575. A court having 
within S. 43 (2) (/) of the Act. 44 M.L.J. 382= power to execute an award can transfer it for 
17 L. W. 346 = 721 C. 838 = 1923 Mad. 481. A execution. 24 Bom. L.R. 909 = 47 B. 92 ; 46 
dispute between a member who happens to be an Bom. 128 = 23 Bom. L. R. 909. An award was 
officer of a co operative society on the one hand made at Poona under rules framed under S 43 
and the committee or an officer thereof on the and then the Judge of the Small Cause Court, 
other falls within the words of the section. ( Ifad.) Poona, was requested to transfer the deciee under 
Where it is sought to entertain or continue pro> S. 39, C. P. C., but be refused. Held , that he 

ceedings against the legal representatives of a was empowered to transfer the decree and he 
deceased debtor, the arbitrators are competent to could refuse to retransfer it. 46 Bom. 128 = 23 
decide who are the legal representatives. If a Bom. T. R. 909. 

wrong conclusion is arrived with regard to a Sec. 48 (t).— 'For rules by the Government 
particular person that person has got a remedy of Bombay, see Bombay Government Gazette, 
under the Act of filing an appeal to the registrar. 1913, Pt. I, p. no. 

The Civil Court has no jurisdiction to interfere. 
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M iscellaneous. 

44. (1) All sums due from a registered society or from an officer or member or 

past member of a registered society as such to the Govern* 
ment, including any cost awarded to the Government 
under section 37, may be recovered in the same manner as 

arrears of land-revenue. 


Recovery of 
Government. 


sums due to 


(2) Sums due from a registered society to Government and recoverable under 
sub-section (1) may be recovered, firstly from the property of the society ; secondly, 
in the case of a society of which the liability of the members is limited, from the 
members subject to the limit of their liability ; and thirdly, in the case of other socie- 
ties, from the members. 


Powei to exempt societies 
fiom conditions as to registra- 
tion. 


45. Notwithstanding anything contained in this Act, 
the Local Government mav, by special order in each case 
and subject to such conditions if any, as it may impose, 
exempt any society from any of the requirements of this 
Act as to registration. 


46. The Local Government may, by general or 
special order, exempt any registered society fr.om any of 
the provisions of this Act or may direct that such provi- 
sions shall apply to such society with such modifications 
as may be specified in the older. 


Power to exempt registered 
''Ocietieb from piovisions of 
the Act. 


47 . (r) No person other than a registered society 

Prohibition of the use of the s } ia j] trade or carry on business under any name or title of 

which the word co*operati\e is part without the sanc- 
tion of the Local Government ; 

Provided that nothing in this section shall apply to the use by any person or his 
successor in interest of any name or title under which he traded or carried on business 
at the date on which this Act comes into operation. 

(2) Whoever contravenes the provisions of this section shall be punishable with 
fine which may extend to fifty rupees, and in the case of a continuing offence with 
further fine of five rupees for each day on which the offence is continued after convic- 
tion therefor. 

Indian Companies Act, 1882, 48 . The provisions of the Indian Companies Act > 

not to apply. 1882, 1 shall not apply to registered societies. 

49. Every society now existing which has been registered under the Co-opera- 
tive Credit Societies Act, 1904, shall be deemed to be 
Saving of existing societies, registered under this Act, and its by-laws shall, so far as 
the same are not inconsistent with the express provisions of this Act, continue in force 
until altered or rescinded. 

Repeal. 50. [* * * v *] 2 


THE INDIAN COPYRIGHT ACT (III OF 1914). 

PREFATORY NOTE • NATURE OF COPYRIGHT AND Law REGULATING COPYRIGHT.— 
Copyright is the exclusive right of multiplexing for sale copies of woiks of literature or art allowed to 
the author thereof or his assignees. As a recognised foim of property it is compared with 
others of very lecent origin, being in fact the result of the facility for multiplying copies created by 
the discovery of printing and kindred arts. Whether it was recognized at all by the common law of 


8ec. 44 . — Reading S. 44 of the Act with S. 128 
of the C. P. Land Revenue Act it could not be 
.said than an agriculturist’s house as such should 
be exempt from attachment. In such a case the 
provisions of S. 60, C.P.C.. could not be invoked. 
23 Nag. L. R . 66 — 103 I. C. 131 =* A. I. R. 1927 
Nag. 217. Attachment and sale of movable pro- 
perty by Collector — Objection to claimant— - Dis- 
missal of objection— Remedy is by way of appeal 
to the Commissioner and not by way of suit in 


Civil Court. 49 All. 701 - 101 I.C. 626- 25 A. L. 
J, 321 = A. I, R. 1927 All. 532. 

8ec. 48 — 1 See now Act VII of 1913. 

Fee. 49 . — By-laws — Liability of son for debts 
clue by father to Bank of which he wras a mem* 
ber— Construction of by-law. 31 I. C. 724 =» 
18 O. C. 157. 

Sec. 50.— 2 Repealed by Act XVII of 1914 
Sch. II. 
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England was long a legal question of the first magnitude, and the reasons for recognising it, and the 
extent of the right itself are not quite clear from controversy even now. The short paragraph in 
Blackstone may still be read with interest. He thinks that “this species of property, being grounded 
on labour and invention, is more properly reducible to the head of occupancy than any other, since 
the right of occupancy itself is supposed, by Mr. Locke and many others to be founded on the per- 
sonal labour of the occupant.” But he speaks doubtfully of its existence, — merely mentioning the 
opposing views, ‘that on the one hand it hath been thought no other man can have a right to exhibit 
the author’s work without his consent, and that it is urged on the other hand that the right is of too 
subtle and unsubstantial a nature to become the subject of property in common law, and only capa- 
ble of being guarded by positive statutes and special provisions of the magistrate.” He notices that 
the Roman Law adjudged, that, if one man wrote anything on the paper or parchment of another the 
writing should belong to the owner of the blank materials, but as to any other property in the works, 
the law is silent, and he adds that, '‘neither with us in England hath there been (till very lately) any 
final determination upon the rights of authors at common law ” 

The nature of the right itself, and the reasons why it shoud be recognized in law, have from 
the beginning been the subject of bitter dispute. By some it has been described as a monopoly, by 
others as a kind of property. Each of these words covers certain assumptions from which the most 
opposite conclusions have been drawn. As a monopoly it is urged that the copyright should be 
looked upon as a doubtful exception to the general regulating trade, and should at all events be 
strictly limited in point of duration. As property, on the other hand, it is claimed that it should be 
perpetual. There would appear to be no harm in describing copyright either as a property or mono- 
poly, if care be taken that the words are not ised to cover suppressed argument* as to its proper 
extent and duration. Historically, and in legal definition, there would appear to be no doubt that 
copyright, as regulated by statute, is a monopoly. 

Early law OF Copyright IN England.— The first Copyright Act in England is 8 Anne c. 
19. The preamble states that “printers, booksellers, and other persons w ere frequently in the habit 
of printing, reprinting, and publishing books and other writings without the consent of the authors 
or propiietors of such books and writings, to their very great detriment, and too often to the ruin 
of them and their families.” “For preventing, therefore, such practices for the future, and for the 
encouragement of learned men to compose and write useful books, it is enacted that the author of 
anv book or books already printed who hath not transferred to any other the copy or copies of such 
book or books in order to print or reprint the same, shall have the sole right and liberty of printing 
such book or books for the term of one and twenty years, and that the author of any book or books 
already composed, and not printed and published, or that shall hereafter be composed, and his assig- 
nee or assignees, shall have the sole liberty of printing or reprinting such book or books for the term 
of fourteen years, to commence from the day of fir*t publishing the same, and no longer.” The penalty 
for offences against the Act was declared to be the forfeiture of the illicit copies to the true proprietor, 
and the fine of one penny per sheet, half to the Crown, and half to any person suing for the same. 
“After the expiration of the said term of fourteen years the sole right of printing or disposing of 
copies shall return to the authors thereof, if they are then living, or their representatives, for another 
term of fourteen years.*’ To secure the benefit of the Act registration at Stationers’ Hall was neces- 
sary. In section 4 is contained the provision that if any person thought the price of a book * too 
high and unreasonable he might complain to Archbishop of Canterbury, the Lord Chancellor, the 
Bishop of London, the Chiefs of the three Courts at Westminster, and the Vice Chancellors of the 
two Universities in England, and to the Lord President, Lord Justice General, Lord Chief Baron of 
the Exchequer, and the Rector of the College of Edinburgh in Scotland, who may fix a reasonable 
price. Nine copies of each book was to be provided to the royal library, the libraries of the univer- 
sities of Oxford and Cambridge, the four Scotch Universities, Sion College and the Faculty of Advo- 
cates at Edinburgh. The Copyright of the Universities was not to be prejudiced by the Act. (Ency. 
Brit.. 9th Ed., Vol. VI, pp. 356-357.) 

The following statement of Objects and Reasons is appended to the Copyright Bill : — 

STATEMENT OF OBJECTS and Reasons to THIS ACT.— The question of the amendment of 
the Indian Copyright Act (XX of 1847) has been considered on several occasions since 1864 on the 
ground that the Act was incomplete and did not provide, among other matters, for the protection of 
copyright in photographs, translations, newspapers, telegrams, etc. Legislation, however, has been 
postponed in view of possibility of an amendment of the English Acts on the subject of copyright. 

In 1908 a conference and convention, to which Great Britain was a party, was held in 
Berlin with the object of bringing the domestic laws of all countries concerned into harmony with one 
another so as to obtain international uniformity of treatment and the ratification of that Convention 
involved certain changes in the English law. Its provisions were examined by a strong departmental 
committee appointed by the Board of Trade which came to the unanimous conclusion that the 
Berlin Convention should be accepted by Great Britain with as few reservations as possible. 

An Imperial Copyright Conference was subsequently convened in 1910 containing representa- 
tions of the self-governing dominions and of the India Office, Colonial Office, etc. It endorsed the 
recommendation of the Board of Trade Committee and recommended that an Act dealing with the 
essentials of Imperial Copyright Law should be passed by the Imperial Parliament and that this Act 
should be expressed to extend to ail British possessions subject to the rights of self governing domi- 
nions and possessions to modify of add to its provisions by legislation in certain cases affecting only 
procedure and remedies. 

A Draft Bill was approved by the Conference and eventually passed into law as the Copy- 
right Act, 1911 (1 and 2 Geo. V, c. 46), which came into operation in the United Kingdom on 1st 
July, 1912. 
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The important changes in the Act are — 

(i) The abolition of the formality of the registration of copyiight. 

Hi) The extension of the term of copyright from 42 years to one of life and 50 years sub- 
ject to certain conditions. 

(iii) The extension of the scope of copyright. 

Civ > The substitution of one Act for several on the subject of copyright. 

The Government of India considered that the early introduction of the Act into India was 
desirable both for Imperial and international as well as domestic reasons and consulted Local Govern- 
ments in regard to the modifications and additions referred to in section 27 of the Act, that might be 
necessary to suit the special conditions. On account of non-proclamation in India of the Act of 
rqii, and having legard to the serious hardship and loss which might thereby be inflicted on the 
English authors, the Act was brought into force in Incia by proclamation in the Gazette of India 
on 31st October, 1912, under section 37 (2) ( d ) of the Act, the question of modification or additions 
being postponed for subsequent consideration on receipt of the views of Local Governments. These 
are in substantial agreement with those of the Government of India who propose by virtue of the 
powers conferred by section 27 of the Act of 19I1 to pass the Draft Bill which embodies the modifi- 
cations in and the addition to the Act which are considered desirable, together with certain formal 
and necessaiy alterations due to difference between English and Indian administration and 
procedure. 

It will be observed that the changes proposed are as few as possible in view of the desira- 
bility of securing that uniformity throughout the Empire which was advocated by the Imperial 
Copyright Conference of 1910. 

Clause 3. — This contains purely formal modifications necessary for the application of the Act 
o? 1911 to British India. 

Clause 4. — Under sections 1-3 of the Act of 1911 the term for which copyright subsists in 
translations is the life of the author and a period of fifty yeais after his death. 

The special linguistic conditions of India render desirable a substantial relaxation of the above 
ptovision. The languages spoken in India are so numerous and differ so widely that the conditions 
which prevail cannot be compared with those in most European countries and vernacular translations 
from English and from one vernacular to another are not only common but serve the useful purpose 
for disseminating knowledge. It is propo^d, therefore, that translations of works first published in 
British India should be permitted after the expiry of five years from the date of first publication, 
provided that two years’ notice of the intention to publish a translation has been given to the author. 

This proposal is considered to be a sufficient safeguaid of and a reasonable compromise be- 
tween rights of the author and those of the public 

Clause 5. — The previsions of section 1 9 of the Act of 191 j are new. and in view of the peculiar 
conditions of Indian music, objections have been urged against the application of this section m toto 
to Indian works. It is pointed out that it is impossible in most cases to identify the original com- 
poser or author and that the majority of the Indian melovlies have not been written in staff notation 
except through the medium of the phonograph andaie subject to infinite variety of notation and 
tune. If, under these circumstances, section 19 is adopted with its retro-active principle there may 
be fictitious claims of ownership in musical works and much confusion and undesirable litigation. 
To make it clear that in order to fall within the definition of “musical work” music must have been 
giaphically represented it is pioposed to adopt mutatis mutandis the definition of the term “musical 
work” contained in the English Musical Copyright Act, 1902, w:., “musical work” means any com- 
bination of melody and harmony or either of them printed, or reduced to writing. 

Claused. — Section 18 (a) of the Sea Customs Act, 1878, prohibits importation in the case of 
books alone, the copyright whereof subsists in India. In view of the extension of the Act of 1911, to 
works other than books and the difference in procedure it is proposed to repeal this section and enact 
the appropriate piovisions as the necessary modifications referred to in section 14 (7) of the Act of 
1911. 

Clauses 7-12. — The provisions of section 11 of the Act of 19U have been in the main adopt- 
ed. Imprisonment, however, will in all cases be simple, and offences will be triable by a Magistrate 
of the first class only. It is proposed to convert the amount of English fines on the basis of £1 = 
Rs. 10 in accordance with the usual practice and to insert a clause exempting the case of infringe- 
ment by the construction of a building from the operation of summary remedies, thus giving effect 
to the similar exemption provided by section 9 of the English Act. 

Clause 13. — On account of the technicalities of the subject of copyiight, and of the greater 
finality that such a tribunal will afford, it has been considered advisable to give jurisdiction to High 
Courts only in all suits or civil proceedings regarding infringement of copyright. 

Clause 14. — This clause which is self-explanatory has been added in view of a recent decision 
in Evans v. Moms reported in the Law Journal of 29th March, 1913. 

The following is the Select Committee's Report . — We have amended clause 3 of the Bill in 
two respects. In the first place, we have deleted sub-clause (2) which piovided that the reference 
to the Judicial Committee in section 4 of the Copyright Act should be read in relation to works first 
published in British India as reference to the Governor-General in Council, as we consider that it is 
desirable that the pow r er under this section should be exercised by one authority throughout the 
Empire. Secondly, we have amplified sub-clause (4) so as to provide that all references to arbitra- 
tion in sub-section (1) of section 24 of the Act shall be read as references to arbitration in accord- 
ance with the law in force in British India, 

We have modified clause 4 of the Bill in various particulars. We think that the period of 
copyright as regards translations, which is prescribed by the Bill for works first published in British 
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India, is too short and we have therefore altered it from five to ten years and have deleted the pro- 
visions which required the i 9 sue of notice upon an author before the production of a translation by 
any other person. We have, however, provided that, if within this period of ten years the author 
himself publishes a translation of the work in any particular language, the limitation upon copy* 
right prescribed by this clause shall not apply to translation into that particular language. This 
amendment is in accordance with the provisions of the Berlin Convention. We have added a sub- 
clause to secure the rights of legal representatives of deceased authors. 

We have substituted the word “penalties’* for the words “summary remedies** in the title of 
Chapter III in view of the fact that the expression “summary trial’’ is used in the Code of Criminal 
Procedure, 1898, to denote a particular procedure in the trial of rases, which might not be applica- 
ble to cases under this chapter. 

We have provided for an appeal against orders of a Magistrate regarding the disposal of 
copies and plates which infringe copyright and have authorised the appellate Court to stay execution 
of such orders pending consideration of the appeal. 

In view of the tact that suits relating to infringement of copyright are sometimes of a petty 
nature, we have given the High Court and the District Judge concurrent jurisdiction in civil suits 
and proceedings under the Act. It has been pointed out to us that the provisions of clause 13 of the 
Bill as introduced might cause unnecessary inconvenience and expenses i 1 many cases. 
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[ 24 th February. , 1914. 

An Act to modify and add to the provisions of the Copyright Act , 1911. 

WHEREAS it is expedient to modify and add to the provisions of the Copyright 
Act, 1911, in its application to British India ; it is hereby enacted as follows : — ■ 

CHAPTER I. 


PRELIMINARV. 


Short title and extent. 


1 . (1) This Act may be called The Indian Copy- 
right Act, 1914. 


(2) It extends to the whole of British India including British Baluchistan, the 
District of Angul and the Sonthal Parganas. 


Definitions. 


2. In this Act, unless there is anything repugnant 
in the subject or context, — 


(1) “the Copyright Act” means the Act of Parliament entitled the Copyright 
Act, 1911 ; and 

(2) words and expressions defined in the Copyright Act have the same 
meanings as in that Act. 
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CHAPTER II. 


Construction and Modification of the Copyright act. 

3. In the application to British India of the Copyright Act (a copy of which 
. , Act, except such of the provisions thereof as are ex- 

Aot P [ > o' Ca Rri t "sh l n C d°a yr with pressly restricted to the United Kingdom, is set out in 
adaptations. the First Schedule), the following modifications shall be 

made, namely : — 

(1) the powers of the Board of Trade under section 3 shall, in the case of 
works first published in British India, be exercised by the Governor- General in 
Council ; 

(2) the powers of the Board of Trade under section 19 shall, as regards re- 
cords, perforated rolls and other contrivances, the original plate of which was made in 
British India, be exercised by the Governor-General in Council ; and the confirmation 
of Parliament shall not be necessary to the exercise of any of these powers ; 

(3) the references in section 19, sub-section (4), and in section 24, sub-section 
(1), to arbitration shall be read as references to arbitration in accordance with the law 
for the time being in force in that part of British India in which the dispute occurs ; 

(4) as regards works the authors whereof were at the time of the making of 
the works resident in British India, and as regards works first published in British 
India, the reference in section 22 to the Patents and Designs Act, 1907, shall be con- 
strued as a reference to the Indian Patents and Designs Act, 1911, and the reference 
in the said section to section 86 of the Patents and Designs Act, 1907, shall be con- 
strued as a reference to section 77 of the Indian Patents and Designs Act, 1911 ; 

(5) as regards works first published in British India, the reference in section 24, 
sub-section (1), proviso ( a ), to the London Gazette and two London newspapers 
shall be construed as a reference to the Gazette of India and two newspapers pub- 
lished in British India ; and the reference in proviso (6) of the same sub-section of the 
same section to the 26th day of July, 1910, shall, as regards works the authors where- 
of were at the time of making of the works resident in British India, and as regards 
works first published in British India, be construed as a reference to the 30th day of 
October, 1912. 


4. (1) In the case of works first published in British India, copyright shall be 

subject to this limitation that the sole right to produce, 
Modification of copyright as re p ro duce, perform or publish a translation of the work 

first published in Kntish India, ^hall subsist only for a period of ten years from the date 

of the first publication of the work : 

Provided that if within the said period the author or any person to whom he 
has granted permission so to do, publishes a translation of any such work in any 
language, copyright in such work as regards the sole right to produce, reproduce, per- 
form or publish a translation in that language shall not be subject to the limitation 
prescribed in this sub-section. 

(2) For the purposes of sub-section (1) the expression “author” includes the 
legal representative of a deceased author. 

5. In the application of Copyright Act to musical works the authors whereof 

were at the time of the making of the works resident in 
Musical works made by resi- J3 r itish India, or to musical works first published in British 
British India P India, the term “musical work” shall, save as otherwise 

expressly provided by the Copyright Act, mean “any 
combination of melody and harmony, or either of them, which has been reduced to 
writing. 

6 . (1) Copies made out of British India of any work in which copyright sub- 

sists which if made in British India would infringe copy- 
Importation of copies. right, and as to which the owner of the copyright gives 

notice in writing by himself or his agent to the Chief Customs officer, as defined in 
the Sea Customs Act, 1878, that he is desirous that such copies should not be im- 
ported into British India, shall not be so imported, and shaH, subject to the provi- 
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sions of this section, be deemed to be prohibited imports within the meaning of sec- 
tion 18 of the Sea Customs Act, 1878. 

(2) Before detaining any such copies, or taking any further proceedings with 
a view to the confiscation thereof, such Chief Customs officer, or any other officer 
appointed by [the Chief Customs authority] 1 in this behalf, may require the regula- 
tions under this section, whether as to information, security, conditions or other 
matters, to be complied with, and may satisfy himself, in accordance with these regu- 
lations, that the copies are such as are prohibited by this section to be imported. 

(3) The Governor-General in Council may, by notification in the Gazette of 
Itijdta , make regulations, either general or special, respecting the detention and con- 
fiscation of copies the importation of which is prohibited by this section, and the 
conditions, if any, to be fulfilled before such detention and confiscation ; and may, by 
such regulations, determine the information, notices and security to be given, and the 
evidence requisite for any of the purposes of this section, and the mode of verification 
of such evidence. 

(4) Such regulations may apply to copies of all works the importation of 
copies of which is prohibited by this section, or different regulations may be made 
respecting different classes of such works. 

(5) The regulations may provide for the informant re-imbursing the Secretary 
of State for India in Council all expenses and damages incurred in respect of any 
detention made on his information, and of any proceedings consequent on such deten- 
tion ; and may provide that notices given under the Copyright Act to the Commis- 
sioners of Customs and Excise of the United Kingdom, and communicated by that 
authority to any authority in British India, shall be deemed to have been given by the 
owner to the said Chief Customs officer. 

(6) This section shall have effect as the necessary modification of section 14 
of the Copyright Act. 

CHAPTER III. 

PENALTIES. 

Offences in respect of in- 7 Jf person knowingly _ 

fringing copies. 

(а) makes for sale or hire any infringing copy of a work in which copyright 
subsists ; or 

(б) sells or lets for hire, or by way of trade exposes or offers for sale or hire, 
any infringing copy of any such work ; or 

(c) distributes infringing copies of any such work, either for the purposes of 
trade or to such an extent as to affect prejudicially the owner of the copyright ; or 

(d) by way of trade exhibits in public any infringing copy of any such 
work ; or 


See. 6 (2). — 1 The words “ the Chief Cus- 
toms authority ** were substituted for the words 
“ the Local Government ” by Act IV of 1924, 
Sch. 

Sec. 7 .**The mere failure of an author to make 
the payment prescribed by S. 5 of Act XX of 
1847 does not deprive him of his copyright in his 
book. On the other hand, the proviso to S. 14 
of the Act definitely states the contrary. It is 
only the right to sue under that Act that is pro- 
hibited if the registration fee has not been paid. 
53 M. L. J. 529. The procedure about payment 
of fess prescribed by Act XX of 1847 has no 
place in the present Act III of 1914* and there' 
fore a complaint under S. 7 of the new Act 
cannot be thrown out on the ground that the 
complainant has not paid the Rs. 2 which he 
woald have to pay had Act XX of 1847 still re- 
mained in force. ( Ibid .) An acquittal will be set 


aside in revision in a case where the Court below 
has proceeded on a wrong view of the law, and 
where the matter is of great importance to the 
complainant in his position as author of a book, 
which, if the acquittal stands, will be pirated by 
the accused who will secure for himself the gains 
that ought legitimately to go to the complainant. 
(1927) M. W. N. 772 = 26 L.W. 489 = 39 M.L.T. 
328 = 105 I. C. 669=28 Cr. L. J. 957 -A. I. R. 
1927 Mad. 981 =53 M. L. J. 529. 

Sec. 7 (a). — Under the old Act “ copyright " 
did not include the exclusive right of translation 
but the author of a book who made a translation 
of it was entitled to a copyright in it as if it were 
an original work. 13 A. L. J. 636 = 16 Cr. L. J. 
656 = 30 I. C. 480 ; offence when complete. 28 
P. R. 1916 (Cr.). On this section, ste also 51 Mart. 
180. 
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(e) imports for sale or lfoe into British India any infringing copy of any 
such work ; 

he shall be punishable with fine which may extend to twenty rupees for every copy 
dealt with in contravention of this section, but not exceeding five hundred rupees in 
respect of the same transaction. 


Possession of plates for pur- 
pose of making infringing 
copies. 


8 . If any person knowingly makes, or has in his possession, any plate for the 
purpose of making infringing copies of any work in which 
copyright subsists, or knowingly and for his private profit 
causes any such work to be performed in public without 
the consent of the owner of the copyright, he shall be 

punishable with fine which may extend to five hundred rupees. 

9 . If any person, after having been previously convicted of an offence punishable 

under section 7 or section 8 is subsequently convicted of 
viction 8hment ° n sec ° nd c ° n offence punishable under either of these sections, he 

shall be punishable with simple imprisonment which may 


extend to one month, or with fine which 
both. 


may extend to one thousand rupees, or with 


10 . (1) The Court before which any offence under this Chapter is tried may, 

whether the alleged offender is convicted or not, order 
Power <ff Court to dispose that all copies of the work or all plates in the possession 

for purpose of making infring- of the alleged offender, which appear to it to be infringing 
ing copies. copies, or plates for the purpose of making infringing 

copies, be destroyed or delivered up to the owner of the 
copyright, or otherwise dealt with as the Court may think fit. 


(2) Any person effected by an order, under sub-section (1) may within thirty 
days of the date of such order, appeal to the Court to which appeals from the Court 
making the order ordinarily lie ; and such appellate Court may direct that execution of 
the order be stayed pending consideration of the appeal. 


Cognizance of offences, 
against this Act. 

Saving in case of infringe- 
ment by construction of build- 
ing. 


11 . No Court inferior to that of a Presidency Magis- 
trate or a Magistrate of the first class shall try any offence 

12 . The provisions of this Chapter shall not apply 
to any case to which section 9 of the Copyright Act, re- 
garding the restrictions on remedies in the case of a work 
of architecture, applies. 


CHAPTER IV. 

Miscellaneous. 

Courts having civil jurisdic- 13. Every suit or other civil proceeding regarding 

tion regarding infringement of infringement of copyright shall be instituted and tried in 
copyright. the High Court or the Court of the District Judge. 

14. No suit or other civil proceeding instituted after the 30th of October, 1912, 
regarding infringement of copyright in any book the 
Effect of non-registration au thor whereof was at the time of making the book resi- 
under Act XX of 1 47 - dent in British India, or of any book first published in # 

iritish India, shall be dismissed by reason only that the registration of such book had* 
not been effected in accordance with the provisions of the Indian Copyright Act, 1847. 

15. The enactments mentioned in the Second 
Repeals. Schedule are hereby repealed to the extent specified in 

the fourth column thereof. [Repealed by Act XII of 192 7.4 
108 
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Portions oi the Copyright Act applicable to British India. 

1 & 2 GEO. V, CHAPTER 46. 

An Act to amend and consolidate the laic relating to copyright . 

[16th December , 1911. 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons in this present Parlia- 
ment assembled, and by the authority of the same, as follows : — 

PART I. 

Imperial Copyright. 

Rights. 

1 . (1) Subject to the provisions of this Act, copyright shall subsist throughout 

the parts of His Majesty’s dominion to which this Act 
Copyright. extends for the term hereinafter mentioned in every 

original literary, dramatic, musical and artistic work, if — 

( a ) in the case of a published work, the work was first published within such 
» parts of His Majesty’s dominions as aforesaid ; and 

( b ) in the case of an unpublished work, the author was at the date of the 
making of the work a British subject or resident within such parts of His Majesty’s 
dominions as aforesaid ; 

See. 1 (1). — “ Original ** does not relate to A. I. K. 1924 P* C. 75. 
ideas, but to their expression. S3 I. C. 101-=* 
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but in no other works, except so far as the protection conferred by this Act is 
extended by Orders in Council thereunder relating to self-governing dominions to which 
this Act does not extend and to foreign countries. 

(2) For the purposes of this Act, “ copyright ” means the sole right to produce 
or reproduce the work or any substantial part thereof in any material form whatsoever, 
to perform, or in the case of a lecture to deliver, the work or any substantial part 
thereof in public; if the work is unpublished, to publish the work or any substantial 
part thereof ; and shall include the sole right — 

C a ) to produce, reproduce, perform, or publish any translation of* the work; 

( b ) in the case of a dramatic work, to convert it into a novel or other non- 
dramatic work ; 

(c) in the case of a novel or other non-dramatic work, or of an artistic work, 
to convert it into a dramatic work, by way of performance in public or otherwise ; 

(1 d ) in the case of a literary, dramatic, or musical work, to make any record, 
perforated roll, cinematograph film, or other contrivance by means of which the work 
may be mechanically performed or delivered ; 
and to authorise any such acts as aforesaid. 

(3) For the purposes of this Act, publication, in relation to any work, means 
the issue of copies of the work to the public, and does not include the performance m 
public of a dramatic or musical work, the delivery in public of a lecture, the exhibition 
in public of an artistic work, or the construction of an architectural work of art, but, 
for the purposes of this provision, the issue of photographs and engravings of works of 
sculpture and architectural works of art shall not be deemed to be publication of such 
works. 

2 . (1) Copyright in a work shall be deemed to be infringed by any person who, 

without the consent of the owner of the copyright, does 
Infringement of copyright. anything the sole right to do which is by this Act conferred 

on the owner of the copyright : Provided that the follow- 
ing acts shall not constitute an infringement of copyright : — 


Sec. 2 .— COPYRIGHT IN COMPILATION.— 
Though a hook is a compilation from other works 
and is not original the fact that its contents have 
been arranged on a new plan will give the com- 
piler a copyright in the book. 43 A. 412 --61 I. 
C. 394 = 19 A. L. J. 180. 

What Amounts to Waiver of Copy- 
right. 34 I. c. 357 = 14 A.L.J. 724-38 All. 484. 

Fine arts— c opyright in- English and 
INDIAN Law.— The Fine Arts Copyright Act (25 
and 26 Vic. c. 68) does not extend to any part of 
the British Dominions outside the United King- 
dom [( 1903} A.C. 496, F.] In England before the 
Statute of Anne (8 Anne c. 19) there was no 
copyright at common law for an author or a pub 
lisher in his productions. 22 Bom. L.R. 808 = 
57 I.C. 592 -=44 B. 720. (4 H.L.C. 815 ; 19 B. 

SS 7 F.). 

Test of infringement of copyright- 
damages directory. 67 I.C. 983 • 
Unpublished work-copy right in.— 
Where purchased the right to publish and sell 90 
songs composed by I) and shortly afterwards D 
sold 40 of these to M, who published the same 
and sold them, fields that P was entitled to sue M 
for an injunction restraining him from publishing 
and selling the 40 songs in violation of the right 
exclusively acquired by him. 12 L.W. 151—39 
M.L.J. 341 -59 I.C. 229 — (1920) M.W.N. 426 
Law Reports— Extracts by Reporter.— 
A plaintiff’s copyright is infringed when the defen- 
dant reproduced not only the judgments but also 
part of the plaintiff’s reports not forming parts of 
judgments and facts collected by the plaintiff 


from the records of cases. The reporter has no 
copyright m the reports of judgment, but he has 
protection of the law in selecting and reporting 
cases which he obtains by expenditure of time, 
labour and money. 26 I.C. 30 — 18 C.W.N. 1078. 

Abridgement— merely selecting pass- 
ages and knitting them togfther does 

NOT CONSTITUTE INFRINGEMENT — I<AW 
MATERIAL OR THE ORIGINAL WORKS ARE 
OPEN FOR CONSULTATION FOR ALL— USE OF 
ANOTHER’S LABOUR AND SKILL ONLY IS 
PROHIBITED — 48 Bom. 308 — 26 Bom. L. R. 
298 ; 28 C. W. N. 613 = 51 I. A. 109- 1924 
P. C. 75 -46 M. L. J. 637. On appeal from 
23 Bom. L. R. 1299. The word “ original ” 
does not mean that the work must be the expres- 
sion of original or inventive thought. Copy- 
right Acts are not concerned with the origin 
of ideas, but with the expression of thought ; 
and in the case of “ literary ” work with the 
expression of thought in print or writing. ( Ibid .) 
The originality which is required relates to the 
expression, which must be in an original or novel 
form, but the work must not be copied from 
another work, that is, it should not originate 
from another. {Ibid.) 

Presumption— Burden of proof. — Where 
the defendants in an action for damages for in- 
fringement of copyright in respect of a work do not 
put into issue the existence of the copyright in the 
work, there is an irrebuttable presumption that 
the alleged work was a work in which copyright 
existed and that the plaintiff was the owner of 
the copyright. In this class of cases, the Court 
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(i) Any fair dealing with any work for the purposes of private study, research,, 
criticism, review, or newspaper summary ; 

(ii) Where the author of an artistic work is not the owner of the copyright 
therein, the use by the author of any mould, cast, sketch, plan, model or study made 
by him for the purpose of the work, provided that he does not thereby repeat or imi- 
tate the main design of that woik ; 

(iii) The making or publishing of paintings, drawings, engravings, or photo- 
graphs of a work of sculpture or artistic craftsmanship, if permanently situate in a 
public place or building, or the making or publishing of paintings, drawings, engrav- 
ings or photographs (which are not in the nature of architectural drawings or plans) 
of any architectural work of art ; 

(iv) The publication in a collection, mainly composed of non- copyright matter 
bona fide intended for the use of schools, and so described in the title and in any 
advertisements issued by the publisher, of short passages from published literary 
works not themselves published for the use of schools in which copyright subsists : 
Provided that not more than two of such passages from works by the same author are 
published by th° same publisher within five years, and that the source from which- 
such passages are taken is acknowledged ; 

(v) The publication in a newspaper of a report of a lecture delivered in pub- 
lic, unless the report is prohibited by conspicuous written or printed notice affixed be- 
fore and maintained during the lecture at or about the main entrance of the building 
in which the lecture is given, and, except whilst the building is being used for public 
worship, in a position near the lecturer ; but nothing in this paragraph shall atfect the 
provisions in paragraph (i) as to newspaper summaries ; 

(vi) The reading or recitation in public by one person of any reasonable 
extract from any published work. 

(2) Copyright in a work shall also be deemed to be infringed by any person 

who — 

(<r) sells or lets for hire, or by way of trade exposes or offers for sale or hire; or 

( b ) distributes either for the purposes of trade or to such an extent as to 
affect prejudicially the owner of the copyright ; or 

(c) byway of trade exhibits in public ; or 

(d) imports for sale or hire into any part of His Majesty’s dominions to 
which this Act extends, 

any work which to his knowledge infringes copyright or would infringe copy- 
right if it had been made within the part of His Majesty’s dominions in or into which 
the sale or hiring, exposure, offering for sale or hire, distribution, exhibition, or im- 
portation took place. 

(3) Copyright in a work shall also be deemed to be infringed by any person 
who for his private profit permits a theatre or other place of entertainment to be used 
the performance in public of the work without the consent of the owner of the 
copyright, unless he was not aware, and had no reasonable ground for suspeqting, that 
the performance would be an infringement of copyright. 

3 . The term for which copyright shall subsist shall, except as otherwise ex- 
pressly provided by this Act, be the life of the author and 
Term of copyright. a period of fifty years after his death : 

Provided that at any time after the expiration of twenty-five years, or in the 
case of a work in which copyright subsists at the passing of this Act thirty years, 
from the death of the author of a published work, copyright in the work shall not be 
deemed to be infringed by the reproduction of the work for sale if the person repro- 
ducing the work proves that he has given the prescribed notice in writing of his in- 
tention to produce the work and that he has paid in the prescribed manner to, or for 


should be reluctant to sit as experts and to de- 
cide the question of infringement of copyright 
without the aid of expert evidence. The proper 
course, in such cases, is to get the opinion of ex- 
perts who might be appointed Commissioners to 


investigate and report on the matters in issue. 
The opinion and findings of experts are not con- 
clusive on the Court, but may be reviewed on 
exceptions. 39 C.L.J. 134^81 I.C. 754 * 1924 
Cal. 595. 
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the benefit of, the owner of the copyright royalties in respect of all copies of the 
work sold by him calculated at the rate of ten per cent, on the price at which he pub- 
lishes the work ; and, for the purposes of this proviso, the Board of Trade may make 
regulations prescribing the mode in which notices are to be given, and the particulars 
to be given in such notices, and the mode, time, and frequency of the payment of 
royalties, including (if they think fit) regulations requiring payment in advance or 
otherwise securing the payment of royalties. 

4 . If, at any time after the death of the author of a literary, dramatic, or musical 
work which has been published or performed in public, a 
Compulsory licences. complaint is made to the Judicial Committee of the Privy 

Council that the owner of the copyright in the work has refused to republish or to 
allow the republication of the work or has refused to allow the performance in public 
of the work, and that by reason of such refusal the work is withheld from the public, 
the owner of the copyright may be ordered to grant a licence to reproduce the work 
or perform the work in public, as the case may *be, on such terms and subject to such 
conditions as the Judicial Committee may think fit. 

5 . (i) Subject to the provisions of this Act, the 
^Ownership of copyright, au thor of a work shall be the first owner of the copyright 

therein ; 

Provided that — 

(a) where, in the case of an engraving, photograph, or portrait, the plate or 
other original was ordered by some other person and was made for valuable consi- 
deration in pursuance of that order, then, in the absence of any agreement to the 
contrary, the person by whom such plate or other original was ordered shall be the 
first owner of the copyright ; 

( b ) where the author was in the employment of some other person under a 
contract of service or apprenticeship and the work was made in the course of his 
employment by that person, the person by whom the author was employed shall, in the 
absence of any agreement to the contrary, be the first owner of the copyright, but 
where the work is an article or other contribution to a newspaper, magazine, or similar 
periodical, there shall, in the absence of any agreement to the contrary, be deemed to 
be reserved to the author a right to restrain the publication of the work, otherwise 
than as part of a newspaper, magazine, or similar periodical. 

(2) The owner of the copyright in any work may assign the right, either wholly 
or partially, and either generally or subject to limitations to the United Kingdom or 
any self-governing dominion or other part of His Majesty's dominions to which this 
Act extends, and either for the whole term of the copyright or for any part thereof, 
and may grant any interest in the right by licence, but no such assignment or grant 
shall be valid unless it is in writing signed by the owner of the right in respect of 
which the assignment or grant is made, or by his duly authorized agent ; 

Provided that, where the author of a work is the first owner of the copyright 
therein, no assignment of the copyright, and no grant of any interest therein, made 
by him (otherwise than by will) after the passing of this act, shall be operative to vest 
in the assignee or grantee any rights with respect to the copyright in the work beyond 
the expiration of twenty-five years from the death of the author, and the reversionary 
interest in the copyright expectant on the termination of that period shall, on the death 
of the author, notwithstanding any agreement to the contrary, devolve on his legal 
personal representatives as part of his estate, and any agreement entered into by him 
as to the disposition of such reversionary interest shall be null and void, but nothing 
in this proviso shall be construed as applying to the assignment of the copyright in a 
collective work or a licence to publish a work or part of a work as part of a collective 
work. 

(3) Where, under any partial assignment of copyright, the assignee becomes 
entitled to any right comprised in copyright, the assignee, as respects the right so 
assigned, and the assignor as respects the rights not assigned, shall be treated for the 
purposes of this Act as the owner of the copyright, and the provisions of this Act shall 
have effect accordingly. 
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Civil Remedies . 

6 . (i) Where copyright in any work has been infringed, the owner of the copy- 

... right shall, except as otherwise provided by this Act, be 
men \ V o f ^opyriSi t** infnn8e * entitled to all such remedies by way of injunction or inter- 
,k - '■ diet, damages, accounts, and otherwise, as are or may be 

conferred by the law for the infringement of a right. 

( 2 ) The costs of all parties in any proceedings in respect of the infringement 
of copyright shall be in the absolute discretion of the Court. 

( 3 ) In any action for infringement of copyright in any work, the work shall be 
presumed to be a work in which copyright subsists and the plaintiff shall be presumed 
to be the owner of the copyright, unless the defendant puts in issue the existence of 
the copyright, or, as the case may be, the title of the plaintiff, and where any such 
question is in issue then — 

(а) if a name purporting to be that of the author of the work is printed or 
otherwise indicated thereon in the usual manner, the person whose name is so printed 
or indicated shall, unless the contrary is proved, be presumed to be the author of the 
work ; 

( б ) if no name is so printed or indicated, or if the name so printed or indi- 
cated is not the author’s true name or the name by which he is commonly known, and 
a name purporting to be that of the publisher or proprietor of the work is printed or 
otherwise indicated thereon in the usual manner, the person whose name is so printed 
or indicated shall, unless the contrary is proved, be presumed to be the owner of the 
copyright in the work for the purposes of proceedings in respect of the infringement of 
copyright therein. 

7. All infringing copies of any work in which copyright subsists, or of any sub- 

stantial part thereof, and all plates used or intended to 

Lights of owner against per- ^ use( j j or ^ production of such infringing copies shall 
sons possessing or dealing with , , , , , r * r * 

infringing copies, etc be deemed to be the property of the owner of the 

copyright, who accordingly may take proceedings for the 
recovery of the possession thereof or in respect of the conversion thereof. 

8 . Where proceedings are taken in respect of the infringement of the copyright 

in any work and the defendant in his defence alleges that 

Exemption of innocent in- was not aware of the existence of the copyright in the 

damages, etc work, the plaintiff shall not be entitled to any remedy 

other than an injunction or interdict in respect of the 
infringement if the defendant proves that at the date of the infringement he was not 
aware and had not reasonable ground for suspecting that copyright subsisted in the 
work. 

9. (r) Where the construction of a building or other structure which infringes 

or which, if completed, would infringe the copyright in 

Restriction on remedies in some 0 ther work has been commenced, the owner of the 
the case of architecture. . , , „ , . , , , 

copyright shall not be entitled to obtain an injunction or 

interdict to restrain the construction of such building or structure or to order its 
demolition. 

( 2 ) Such of the other provisions of this Act as provide that an infringing copy 
of a work shall be deemed to be the property of the owner of the copyright, or as 
impose summary penalties, shall not apply in any case to which this section applies. 

10 An action in respect of infringement of copy- 
Limitation of actions. right shall not be commenced after the expiration of three 

years next after the infringement. 

11. * * * * 

J2. * * * * 

13. * * * * 


$ee. 7 . —The offence is complete as soon as the not necessary for the completion of the offence, 
book infringing the copyright is printed and con 28 P. R. 1916 (Cr.) = 38 I. C. 737 - 18 Cr. L. J. 
sequence contemplated in section 179, Cr.P.C. are 353. 
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Importation of copies. 

14 . (i) Copies made out of the United Kingdom of any work in which copyright 

. subsists which if made in the United Kingdom would in- 

mponation o copies. fringe copyright, and as to which the owner of the copy- 

right gives notice in writing by himself or his agent to the Commissioners of Customs- 
and Excise, that he is desirous that such copies should not be imported into the 
United Kingdom, shall not be so imported, and shall, subject to the provisions of this 
section, be deemed to be included in the table of prohibitions and restrictions contain- 
ed in section forty-two of the Customs Consolidation Act, 1876, and that section shall 
apply accordingly. 

(2) Before detaining any such copies or taking any further proceedings with a 
view to the forfeiture thereof under the law relating to the Customs, the commissioners 
of Customs and Excise may require the regulations under this section, whether as to* 
information, conditions, or other matters, to be complied with, and may satisfy them- 
selves in accordance with those regulations that the copies are such as are prohibited 
by this section to be imported. 

(3) The Commissioners of Customs and Excise may make regulations, either 
general or special, respecting the detention and forfeiture of copies, the importation of 
which is prohibited by this section, and the conditions, if any, to be fulfilled before 
such detention and forfeiture, and may, by such regulations, determine the information, 
notice, and security to be given, and the evidence requisite for any of the purposes of 
this section, and the mode of verification of such evidence. 

(4) The regulations may apply to copies of all works, the importation of copies 
of which is prohibited by this section, or different regulations may be made respecting 
different classes of such works. 

(5) The regulations may provide for the informant reimbursing the Commis- 
sioners of Customs and Excise all expenses and damages incurred in respect of any 
detention made on his information, and of any proceedings consequent on such deten- 
tion; and may provide for notices under any enactment repealed by this Act being 
treated as notices given under this section. 

(6) The foregoing provisions of this section shall have effect as if they were 
part of the Customs Consolidation Act, 1876 ; Provided that, notwithstanding anything 
in that Act, the Isle of Man shall not be treated as part of the United Kingdom for 
purposes of this section. 

(7) This section shall, with the necessary modifications, apply to the importa- 
tion into a British possession to which this Act extends of copies of works made out 
of that possession. 

Delivery of Books to Libraries. 


15 . (1) The publisher of every book published in the United Kingdom shall* 

within one month after the publication, deliver, at his own 
Delivery of copies to British ex p ense a copy of the book to the trustees of the British 

Museum ana other libraues. r , ,, ... . . r 

Museum, who shall give a written receipt for it. 

(2) He shall also, if written demand is made before the expiration of twelve 
months after publication, deliver within one month after receipt of that written demand 
or, if the demand was made before publication, within one month after publication, to 
some depot in London named in the demand a copy of the book for, or in accordance 
with the directions of, the authority having the control of each of the following libraries,, 
namely ; the Bodleian Library, Oxford, the University Library, Cambridge, the Library 
of the Faculty of Advocates at Edinburgh, and the Library of Trinity College, Dublin; 
and, subject to the provisions of this section, the National Library of Wales. In the 
case of an encyclopaedia, newspaper, review, magazine or work published in a series of 
numbers or parts, the written demand may include all numbers or parts of the work 
which may be subsequently published. 

(3) The copy delivered to the trustees of the British Museum shall be a copy of 
the whole book with all maps and illustrations belonging thereto, finished and coloured 
in the same manner as the best copies of the book are published, and shall be bound, 
sewed, or stitched together, and on the best paper on which the book is printed. 
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(4) The copy delivered for the other authorities mentioned in this section shall 
be on the paper on which the largest number of copies of the book is printed for sale, 
and shall be in the like condition as the books prepared for sale. 

(5) The books of which copies are to be delivered to the National Library of 
Wales shall not include books of such classes as may be specified in regulations to be 
made by the Board of Trade. 

(6) If a publisher fails to comply with this section, he shall be liable on sum- 
mary conviction to a fine not exceeding five pounds and the value of the book, and the 
fine shall be paid to the trustees or authority to whom the book ought to have been 
delivered. 

(7) For the purposes of this section, the expression “ book ” includes every part 
or division of book, pamphlet, sheet of letter-press, sheet of music, map, plan, chart 
or table separately published, but shall not include any second or subsequent edition 
of a book unless such edition contains additions or alterations either in the letter-press 
or in the maps, prints, or other engravings belonging thereto. 

Special Provisions as to certain Works . 


16. (1) In the case of a work of joint authorship, copyright shall subsist during 

the life of the author who first dies and for a term of fifty 
or s o joint authors. years after his death, or during the life of the author who 
dies last, whichever period is the longer, and references in this Act to the period after 
the expiration of any specified number of years from the death of the author shall be 
construed as references to the period after the expiration of the like number of years 
from the death of the author who dies first or after the death of the author who dies 
last, whichever period may be the shorter, and in the provisions of this Act with res- 
pect to the grant of compulsory licences a reference to the date of the death of the 
author who dies last shall be substituted for the reference to the date of the death of 
the author. 


(2) Where, in the case of a work of joint authorship some one or more of the 
joint authors do not satisfy the conditions conferring copyright laid down by this Act, 
the work shall be treated for the purposes of this Act as if the other author or authors 
had been the sole author or authors thereof : 

Provided that the term of the copyright shall be the same as it would have 
been if all the authors had satisfied such conditions as aforesaid. 

(3) For the purposes of this Act, “a work of joint authorship” means a work 
produced by the collaboration of two or more authors in which the contribution of one 
author is not distinct from the contribution of the other author or authors. 

(4) Where a married woman and her husband are joint authors of a work the 
interest of such married woman therein shall be her separate property. 

17. (1) In the case of a literary, dramatic or musical work, or an engraving, in 

which copyright subsists at the date of the death of the 
Posthumous works. author or, in the case of a work of joint authorship, at or 

immediately before the date of the death of the author who dies last, but which has 
not been published, nor, in the case of a dramatic or musical work, been performed in 
public, nor, in the case of a lecture, been delivered in public, before that date, copy- 
right shall subsist till publication, or performance or delivery in public, whichever may 
first happen, and for a term of fifty years thereafter, and the proviso to section three 
of this Act shall, in the case of such a work, apply as if the author had died at the 
date of such publication or performance or delivery in public as aforesaid. 

(2) The ownership of an author’s manuscript after his death, where such owner- 
ship has been acquired under a testamentary disposition made by the author and the 
manuscript is of a work which has not been published nor performed in public nor 
delivered in public, shall be prima facie proof of the copyright being with the owner 
of the manuscript. 

18. Without prejudice to any rights or privileges of the Crown, where any work 

, has, whether before or after the commencement of this 

Provisions as to Govern- b een pre pared or published by or under the direction 

me pu ications. or con trol of His Majesty or any Government department, 
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the copyright in the work shall, subject to any agreement with the author, belong to 
His Majesty, and in such case shall continue for a period of fifty years from the date 
of the first publication of the work. 

19 . (i) Copyright shall subsist in records, perforated rolls, and other contrivan- 
_ . . , , fees by means of which sounds may be mechanically re- 

instrument^ * S t0 mechamcal produced, in like manner as if such contrivances were 

musical works, but the term of copyright shall be fifty 
years from the making of the original plate from which the contrivance was directly or 
indirectly derived, and the person who was the owner of such original plate at the 
time when such plate was made shall be deemed to be the author of the work, and, 
where such owner is a body corporate, the body corporate shall be deemed for the pur- 
poses of this Act to reside within the parts of His Majesty’s dominions to which this 
Act extends if it hias established a place of business within such parts. 

(2) It shall not be deemed to be an infringement of copyright in any musical 
work for any person to make within the parts of His Majesty’s dominions to which 
this Act extends, records, perforated rolls or other contrivances by means of which the 
work may be mechanically performed, if such person proves — 

(а) that such contrivances have previously been made by, or with the con- 
sent or acquiescence of, the owner of the copyright in the work ; and 

(б) that he has given the prescribed notice of his intention to make the con- 
trivances, and has paid in the prescribed manner to, or for the benefit of, the owner of 
the copyright in the work royalties in respect of all such contrivances sold by him, 
calculated at the rate hereinafter mentioned : 

Provided that — 

(0 nothing in this provision shall authorise any alterations in, or omissions 
from, the work reproduced, unless contrivances reproducing the work subject to similar 
alterations and omissions have been previously made by, or with the consent or acquies- 
cence of, the owner of the copyright, or unless such alterations or omissions are rea- 
sonably necessary for the adaptation of the work to the contrivances in question ; and 

(it) for the purposes of this provision, a musical work shall be deemed to 
include any words so closely associated therewith as to form part of alhe same work, 
but shall not be deemed to include a contrivance by means of which sounds may 
be mechanically reproduced. 

(3) The rate at which such royalties as aforesaid are to be calculated shall — 

(а) in the case of contrivances sold within two years after the commence- 
ment of this Act by the person making the same, be two and one-half per cent ; and 

(б) in the case of contrivances sold as aforesaid after the expiration of that 
period, be five per cent., 

on the ordinary retail selling price of the contrivance calculated in the prescribed 
manner, so however that the royalty payable in respect of a contrivance shall in no 
case be less than a half-penny for each separate musical work in which copyright sub- 
sists reproduced thereon, and, where the royalty calculated as aforesaid includes a 
fraction of a farthing, such fraction shall be reckoned as a farthing : 

Provided that, if, at any time after the expiration of seven years from the com- 
mencement of this Act, it appears to the Board of Trade that such rate as aforesaid is 
no longer equitable, the Board of Trade may, after holding a public inquiry, make an 
order either decreasing or increasing that rate to such extent as under the circumstances 
may seem just, but any order so made shall be provisional only and shall not have any 
effect unless and until confirmed by Parliament ; but, where an order revising the rate 
has been so made and confirmed, no further revision shall be made before the expira- 
tion of fourteen years from the date of the last revision. 

(4) If any such contrivance is made reproducing two or more different works in 
which copyright subsists and the owners of the copyright therein are different persons, 
the sums payable by way of royalties under this section shall be apportioned amongst 
the several owners of the C9pyright in such proportions as, failing agreement, may bo 
determined by arbitration. 

109 
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(s) When any such contrivances by means of which a musical work may be 
mechanically performed have been made, then, for the purposes of this section, the 
owner of the copyright in the work shall, in relation to any person who makes the 
prescribed inquiries, be deemed to have given his consent to the making of such 
contrivances if he fails to reply to such inquiries within the prescribed time. 

(6) For the purposes of this section, the Board of Trade may make regulations 
prescribing anything which under this section is to be prescribed, and prescribing the 
mode in which notices are to be given and the particulars to be given in such notices, 
and the mode, time, and frequency of the payment of royalties, and any such regula- 
tions may, if the Boatd think fit, include regulations requiring payment in advance or 
otherwise securing the payment of royalties. 

(7) In the case of musical works published before the commencement of this 
Act, the foregoing provisions shall have effect, subject to the following modifications 
and additions : 

(а) The conditions as to the previous making by, or with the consent or 
acquiescence of, the owner of the copyright in the work, and the restrictions as to 
alterations in or omissions from the work shall not apply : 

(б) The rate of two and one-half per cent, shall be substituted for the rate 
of five per cent, as the rate at which royalties are to be calculated, but no royalties shall 
be payable in respect of contrivances sold before the first day of July, nineteen hundred 
and thirteen, if contrivances reproducing the same work had been lawfully made, or 
placed on sale, within the parts of His Majesty's dominions to which this Act extends 
before the first day of July, nineteen hundred and ten : 

(c) Notwithstanding any assignment made before the passing of this Act of 
the copyright in a musical work, any rights conferred by this Act in respect of the 
making, or authorising the making, of contrivances by means of which the work may be 
mechanically performed shall belong to the author or his legal personal representatives 
and not to the assignees, and the royalties aforesaid shall be payable to, and for the 
benefit of, the author of the work or his legal personal representatives : 

(d) The saving contained in this Act of the rights and interests arising from, 
of in connexion with, action taken before the commencement of this Act shall not be 
construed as authorising any person who has made contrivances by means of which 
the work may be mechanically performed to sell any such contrivances, whether made 
before or after the passing of this Act, except on the terms and subject to the conditions 
laid down in this section : 

( e ) Where the work is a work on which copyright is conferred by an Order 
in Council relating to a foreign country, the copyright so conferred shall not, except to 
Such extent as may be provided by the Order, include any rights witn respect to the 
making of records, perforated rolls, or other contrivances by means of which the work 
may be mechanically performed. 

(8) Notwithstanding anything in this Act where a record, perforated roll, or 
other contrivance by means of which sounds may be mechanically reproduced has been 
made before the commencement of this Act, copyright shall, as from the commence- 
ment of this Act, subsist therein in like manner and for the like term as if this Act 
had been in force at the date of the making of the original plate from which the con- 
trivance was directly or indirectly derived : 

Provided that — 

(#) the person who, at the commencement of this Act, is the owner of such 
original plate shall be the first owner of such copyright ; and 

(it) nothing in this provision shall be construed a9 conferring copyright in 
any such contrivance if the making thereof would have infringed copyright in some 
other such contrivance, if this provision had been in force at the time of the making of 
£he first-mentioned contrivance. 


< # 20. Ndtwithstanding anything in this Act, it shall 

Provision as , to political not be an infringement of copyright in an address of a 
spee<?iie«» , political nature delivered at a public meeting to publish a 

report thereof in a newspaper. . i > 
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as to photo- 


21 . The term for which copyright shall subsist in photographs shall be fifty. 

years from the making of the original negative from wlwrfP 
the photograph was directly or indirectly derived, an<Mhe, 
person who was owner of such negative at the time when 
such negative was made shall be deemed to be the author of the work, and, where sdch* 
owner is a body corporate, the body corporate shall be deemed for the purposes of this 
Act to reside within the parts of His Majesty’s dominions to which this Act extends if 
it has established a place of business within such parts. 


22 . (0 This Act shall not apply to designs capable of being registered under the 

^ . Patents and Designs Act, 1907, except designs which, 

trabieunder 3 ? Edw^vu! c? 6 ^! though capable of being so registered, are not used or 

intended to be used as models or patterns to be multiplied 

by any industrial piocess. 


(2) General rules under section 86 of the Patents and Designs Act, 1907, may 
be made for determining the conditions under which a design shall be deemed to be 
used for such purposes as aforesaid. 


23 . If it appears to His Majesty that a foreign country does not give, or has 
Works of foreign authors not undertaken to give, adequate protection to the works 

first published in parts of His of British authors, it shall be lawful for His Majesty by 
Majesty's dominions to which Order in Council to direct that such of the provisions of 
Act extends. this Act as confer copyright on works first published with- 

in the parts of His Majesty’s dominions to which this Act extends, shall not apply to 
works published after the date specified in the Order, the authors whereof are subjects 
or citizens of such foreign country, and are not resident in His Majesty’s dominions* 
and thereupon those provisions shall not apply to such works. 

24 . (1) Where any person is immediately before the commencement of this Act 

entitled to any such right in any work as is specified in 
Existing worKs. the first column of the First Schedule to this Act, to 

any interest in such a right, he shall, as from that date, be entitled to the substituted 
right set forth in the second column of that schedule, or to the same interest in* auch 
a substituted right, and to no other right or interest, and such substituted right shall 
subsist for the term for which it would have subsisted if this Act had been in force a£ 
the date when the work was made and the work had been one entitled to copyright 
thereunder 


Provided that — 

(a) if the author of any work in which any such right as is specified in the 
first column of the First Schedule to this Act subsists at the commencement of this 
Act has, before that date, assigned the right or granted any interest therein for the 
whole term of the right, then at the date when, but for the passing of this Act, the 
right would have expired the substituted right conferred by this section shall, in the 
absence of express agreement, pass to the author of the work, and any interest therein 
.created before the commencement of this Act and then subsisting shall determine ; but 
the person who immediately before the date at which the right would so have expired 
was the owner of the right or interest shall be entitled at his option either — 

(1) on giving such notice as hereinafter mentioned, to an assignment of t^p 
right or the grant of a similar interest therein for the remainder of the term of tKp 
right for such consideration as, failing agreement, may be determined by arbitration,; 
°r , . „ 


See. 84 .— An entry in the Copyright Fegister 
Book under section 3 of the previous Copyright 
Act is prtma facie evidence of the proprietor* 
ship of the person mentioned therein, but the 
absence of that provision from the new Copy- 
right Att does not make it any the less evi- 
dence when the new Act grants to the owners of 
existing copyrights, rights at least as valuable as 


the rights given under the repealed Act. Section 
14 of the Indian Evidence Act can, therefore, be 
invoked to nake such evidence adtoifcSibte. A 
High Court can in such cases interfere under 
section 15 of the Charter Act. 30 1 . C. 721 *16 
Cr.L.^673 ; ( a 1 LC. 681 ; £5 II* L. J*siO ; 4 
Cr.UJ. 633 ; 38 M.ii* FqU). f , 



m 


THE ClVlL COUk? MANUAL 


ft 2$ 


(it) without any such assignment or grant, to continue to reproduce or per- 
form the work in like manner as theretofore subject to the payment, if demanded by 
the author within three years after the date at which the right would have so expired, 
of such royalties to the author as, failing agreement, may be determined by arbitration, 
or, where the work is incorporated in a collective work and the owner of the right or 
interest is the proprietor of that collective work, without any such payment ; 

The notice above referred to must be given not more than one year nor less 
than six months before the date at which the right would have so expired, and must 
be sent by registered post to the author, or, if he cannot with reasonable diligence be 
found advertised in the London Gazette and in two London newspapers ; 

(b) where any person has, before the twenty-sixth day of July, nineteen 
hundred and ten, taken any action whereby he has incurred any expenditure or lia- 
bility in connexion with the reproduction or performance of any work in a manner 
which at the time was lawful, of for the purpose of or with a view to the reproduction 
or performance of a work at a time when such reproduction or performance would, but 
for the passing of this Act, have been lawful, nothing in this section shall diminish or 
prejudice any rights or interest arising from or in connexion with such action which 
are subsisting and valuable at the said date unless the person who by virtue of this 
section becomes entitled to restrain such reproduction or performance agrees to pay 
such compensation as, failing agreement, may be determined by arbitration. 

(2) For the purposes of this section, the expression “ author '* includes the legal 
personal representatives of a deceased author. 

(3) Subject to the provisions of section 19, sub-sections (7) and (8) and of 
section 33 of this Act, copyright shall not subsist in any work made before the com- 
mencement of this Act, otherwise than under, and in accordance with the provisions 
of this section. 

Application to British Possessions. 

25 . (1) This Act, except such of the provisions thereof as are expressly restrict- 

ed to the United Kingdom, shall extend throughout His 
dora!nions tien ^ ACt t0 Bntlsh Majesty’s dominions : Provided that it shall not extend 

to a self-governing dominion, unless declared by the 
Legislature of that dominion to be in force therein either without any modifications or 
additions, or with such modifications and additions relating exclusively to procedure 
and remedies, or necessary to adapt this Act to the circumstances of the dominion, as 
may be enacted by such Legislature. 

(2) If the Secretary of State certifies by notice published in the London 
Gazette that any self-governing dominion has passed legislation under which works, 
the authors whereof were at the date of the making of the works British subjects 
resident elsewhere than in the dominion or (not being British subjects) were resident 
iti the parts of His Majesty’s dominions to which this Act extends, enjoy within the 
dominion rights Substantially identical with those conferred by this Act, then, whilst 
SUdh legislation continues in force, the dominion shall, for the purposes of the rights 
conferred bjr this Act, be treated as if it were a dominion to which this Act extends ; 
and it shall be lawful for, the Secretary of State to give such a certificate as aforesaid, 
notwithstanding that the remedies for enforcing the rights, or the restrictions on the 
imjportytion of copies of works, manufactured in a foreign country, under the law of the 
dominion, diffef from those under this Act. 


26 . (x) The Legislature of any self-governing dominion may, at any time, re- 
peal ah or any of the enactments relating to copyright 
Legislature powsis of self* pa^ed by Parliament (including this Act) so far as they 


govsrmng dominion*. 


are operative within that dominion : Provided that no such 


JftPfai shall prejudicially affect ahy legal rights existing at the time of the repeal, and 
that, on this Act or any part thereof being so repealed by the Legislature of a self- 
governing dominion, that dominion shall cease to be a dominion to which this Act 
extends. 
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(2) In any self-governing dominion to which this Act does not eitend the 
enactments repealed by this Act shall, so far as they are operative in that dominion, 
continue in force until repealed by the Legislature of that dominion. 

( 3 ) Where his Majesty in Council is satisfied that the law of a self governing 
dominion to which this Act does not extend provides adequate protection within the 
dominion for the works (whether published or unpublished) of authors who at the time 
of the making of the work were British subjects resident elsewhere than in that domi- 
nion, His Majesty in Council may, for the purpose of giving reciprocal protection, 
direct that this Act, except such parts (if any) thereof as may be specified in the 
Order, and subject to any conditions contained therein, shall, within the parts of His 
Majesty’s dominions to which this Act extends, apply to works the authors whereof 
were, at the time of the making of the work, resident within the first- mentioned domi- 
nion, and to works first published in that dominion; but, save as provided by such an 
Order, works the authors whereof were resident in a dominion to which this Act does 
not extend shall not, whether they are British subjects or not, be entitled to any pro- 
tection under this Act except such protection as is by this Act conferred on works 
first published within the parts of His Majesty’s dominions to which this Act extends: 

Provided that no such Order shall confer any rights within a self-governing 
dominion, but the Governor in Council of any self governing dominion to which this 
Act extends, may, by Order, confer within that dominion the like rights as His Majesty 
in Council is, under the foregoing provisions of this sub-section, authorized to confer 
within other parts of His Majesty’s dominions. 

For the purpo c es of this sub-section, the expression “ a dominion to which this 
Act extends ” includes a dominion which is for the purpose ’ of this Act to be treated 
as if it were a dominion to which this Act extends. 

27. The Legislature of any British possession to which this Act extends may 

modify or add to any of the provisions of this Act in its 

Power of Legislatures of ap pii ca tion to the possession, but, except so far as such 
British possessions to pass , j K , , 

supplemental legislation. modifications and additions relate to procedure and 

remedies, they shall apply only to works the authors 
whereof were, at the time of the making of the work, resident in the possession, and 
to works fir^t published in the pos c ession. 

28. His Majesty may, by Order in Council, extend this Act to any territories 

under his protection and to Cyprus, and, on the making 
Application to protectorates. an y suc h Order, this Act shall, subject to the provisions 

of the Older, have effect as if the territories to which it applies or Cypres were part of 
His Majesty's dominions to which this Act extends. 

PART II. 


International Copyright. 


Pouer to extend Act to 
foreign works. 


29. ( 1 ) His Majesty may, by Order in Council 

direct that this Act (except such parts, if any, thereof as 
may be specified in the Order) shall apply — 


(а) to works first published in a foreign country to which the Order relates, in 
like manner as if they were first published within the parts of His Majesty’s dominions 
to which this Act extends ; 

( б ) to literary, dramatic, musical, and artistic works, or any class thereof, the 
authors whereof were, at the time of the making of the works, subjects or citizens of a 
foreign country to which the Order relates, in like manner as if the authors were 
British subjects ; 

(c) in respect of residence in a foreign country to which the Order relates, in 
like manner as if such residence were residence in the parts of His Majesty’s domi- 
nions to which this Act extends ; 

and thereupon, subject to the provisions of this Part of this Act and of the Order 
this Act shall apply accordingly \ 
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Provided that-*- 

< „ (i) before making an Order in Council under this section in respect of any 

foreign country (other than a country with which His Majesty has entered into a con- 
vention relating to copyright), His Majesty shall be satisfied that that foreign country 
has made, or has undertaken to make, such provisions, if any, as it appears to His 
..Majesty expedient to require for the protection of works entitled to copyright under the 
provisions of Part I of this Act ; 

(ii) the Order in Council may provide that the term of copyright within such 
parts of His Majesty’s dominions as aforesaid shall not exceed that conferred by the 
law of the country to which the Order relates ; 

(in) the provisions of this Act as to the delivery of copies of books shall not 
apply to works first published in such country, except so far as is provided by the 
Qrder ; 

(iv) the Order in Council may provide that the enjoyment of the rights con- 
ferred by this Act shall be subject to the accomplishment of such conditions and 
formalities (if any) as may be prescribed by the Order ; 

(v) in applying the provisions of this Act as to ownership of Copyright, the 
Order in Council may make such modifications as appear necessary having regard to 
the law of the foreign country ; 

(vi) in applying the provisions of this Act as to existing works, the Order in 
Council may make such modifications as appear necessary, and may provide that 
nothing in those provisions as so applied shall be construed as reviving any right of 
preventing the production or importation of any translation in any case where the right 
has ceased by virtue of section five of the International Copyright Act, 1886. 

(2) An Order in Council under this section may extend to all the several 
countries named or described therein. 

30 . (1) An Order in Council under this Part of this Act shall apply to all His 

Majesty’s dominions to which this Act extends except 
British i^ssersions. Part ” *° self-governing dominions and any other possession sped- 

fied in the Order with respect to which it appears to His 
Majesty expedient that the Order should not apply. 

(2) The Governor in Council of any self-governing dominion to which this Act 
extends may, as respects that dominion, make the like Orders as under this Part of 
this Act His Majesty in Council is authorized to make with respect to His Majesty’s 
dominions other than self-governing dominions, and the provisions of this Part of this 
Act shall, with the necessary modifications, apply accordingly. 

(3) Where it appears to His Majesty expedient to except from the provisions 
of any Order any part of his dominions, not being a self-governing dominion, it shall 
be lawful for His Majesty by the same or any other Order in Council to declare that 
such Order and this Part of this Act shall not, and the same shall not, apply to such 
part, except so far as is necessary for preventing any prejudice to any rights acquired 
previously to the date of such Order, 

PART III. 

Supplemental Provisions. 


31 . No person shall be entitled to copyright or any similar right in any literary, 

■ - . , dramatic, musical, or artistic work, whether published or 

nghts r ° gatl0n ° ^ omnion aw unpublished, otherwise than under and in accordance with 
' the provisions of this Act, or of any other statutory enact- 

ment for the time being in force, but nothing in this section shall be construed as 
abrogating any right or jurisdiction to restrain a breach of trust or confidence. 

32 . (1) His Majesty in Council may make Orders for altering, revoking, or 
varying any Order in Council made under this Act, or 
under any enactments repealed by this Act, but any 
Order made under this section shall not affect prejudi- 

SWJy arty rigbt*:or interests acquired or accrued at the date when the Order comes 
into operation, and shall provide for the protection of such rights and interests. 


Provisions as to Orders in 
Botthdl. 



l»3 THE COPYRIGHT ACT APPLICABLE TO BRITISH INDIA. 

{%) Every Order in Council made under this Act shall be published in the 
London Gazette and shall be laid before both Houses of Parliament as soon as may 
be after it is made, and shall have effect as if enacted in this Act. 

33 Nothing in this Act shall deprive any of the universities and colleges men- 
tioned in the Copyright Act, 1775 , of any copyright they 
, Saving Of university copy- already possess under that Act, but the remedies and 

ng penalties for infringement of any such copyright shall be 

under this Act and not under that Act. 

34. There shall continue to be charged on, and paid out of, the Con- 
solidated Fund of the United Kingdom such annual 
Saying of compensation to com p e nsation as was immediately before the com* 

certain li raries. mencement of this Act payable in pursuance of any 

Act as compensation to a library for the loss of the right to receive gratuitous copies 
of books : 

Provided that this compensation shall not be paid to a library in any year 
unless the Treasury are satisfied that the compensation for the previous year has been 
applied in the purchase of books for the use of and to be preserved in the library. 

35. ( 1 ) In this Act, unless the context otherwise 

Interpretation. requires,— 

“ Literary work ” includes maps, charts, plans, tables, and compilations ; 

“ Dramatic work ” includes any piece for recitation, choreographic work or 
entertainment in dumb show, the scenic airangement or acting form of which is 
fixed in writing or otherwise, and any cinematograph production where the 
arrangement or acting form or the combination of incidents represented give the work 
an original character ; 

“ Artistic work ” includes works of painting, drawing, sculpture and artistic 
craftsmanship, and architectural works of art and engravings and photographs ; 

“ Work of sculpture ” includes casts and models ; 

41 Architectural work of art ” means any building or structure having an artistic 
character or design, in respect of such character or design, or any model for such buil- 
ding or structure, provided that the protection afforded by this Act ^hall be confined 
to the artistic character and design, and shall not extend to processes or methods of 
construction ; 

“ Engravings, ” include etchings, lithographs, wood-cuts, prints, and other simi- 
lar works, not being photographs ; 

“ Photograph ” includes photo-lithograph and any work produced by any process 
analogous to photography ; 

“ Cinematograph ” includes any work produced by any process analogous to 
cinematography ; 

“ Collective work ” means — 

(a) an encyclopedia, dictionary, year book, or similar work , 

(b) a newspaper, review, magazine, or similar periodical ; and 

(c) any work written in distinct parts by different authors, or in which works 
or parts of works of different authors are incorporated ; 

“ Infringing,” when applied to a copy of a work in which copyright subsists 
means any copy, including any colouraMe imitation, made, or imported in contraven- 
tion of the provisions of this Act ; 

44 Performance ” means any acoustic representation of a work and any visual 
representation of any dramatic action in a work, including such a representation made 
by means of any mechanical instrument, ; 

" Delivery,” in relation to a lecture, includes delivery by means of any mecha- 
nical instrument ; 

M Plate ” includes any stereotype or other plate, stone, block, mould, matrix, 
transfer, or negative used or intended to be used for printing or reproducing copies of 
any work, and any matrix or other appliance by which records, perforated rolls or other 
contrivances for the acoustic representation of the work are or intended to be made \ 

“ Lecture ” includes address, speech, and sermon ; 
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%t Self-governing dominion ” means the Dominion of Canada, the Common- 
wealth of Australia, the Dominion of New Zealand, the Union of South Africa, and 
Newfoundland. 

(2) For the purposes of this Act (other than those relating to infringements of 
copyright), a work shall not be deemed to be published or performed in public, and 
a lecture shall not be deemed to be delivered in public, if published, performed in 
public, or delivered in public, without the consent or acquiescence of the author, his 
executors, administrators or assigns. 

(3) For the purposes of this Act, a work shall be deemed to be first published 
within the parts of His Majesty's dominions to which this Act extends, notwithstand- 
ing that it has been published simultaneously in some other place, unless the publica- 
tion in such parts of His Majesty’s dominions as aforesaid is colourable only and is 
not intended to satisfy the reasonable requirements of the public, and a work shall be 
deemed to be published simultaneously in two places if the time between the publica- 
tion in one such place and the publication in the other place does not exceed fourteen 
days, or such longer period as may, for the time being, be fixed by Order in Council. 

(4) Where, in the case of an unpublished work, the making of a work has 
extended over a considerable period, the conditions of this Act conferring copyright 
shall be deemed to haVe been complied with, if the author was during any substantial 
part of that period, a British subject or a resident within the parts of His Majesty’s 
dominions to which this Act extends. 

(5) For the purposes of the provisions of this Act as to residence, an author of 
a work shall be deemed to be a resident in the parts of His Majesty’s dominions to 
which this Act extends if he is domiciled within any such part. 

36 . Subject to the provisions of this Act, enactments mentioned in the Second 
Schedule to this Act are hereby repealed to the extent 
R€peal * specified in the third column of that schedule ; 

Provided that this repeal shall not take effect in any part of His Majesty’s 
dominions until this Act comes into operation in that part. 

Short title and commence- 37. ( 1 ) This Act may be cited as the Copyright 

ment - Act, 1911. 

(2) This Act shall come into operation — 

(a) in the United Kingdom, on the first day of July nineteen hundred and 
twelve or such earlier date as may be fixed by Order in Council ; 

( b ) in a self-governing dominion to which this Act extends, at such date as 
may be fixed by the Legislature of that dominion ; 

(c) in the Channel Islands, at such date as may be fixed by the States of 
those islands respectively ; 

( d ) in any other British possession to which this Act extends, on the procla- 
mation thereof within the possession by the Governor. 


FIRST SCHEDULE. 
Existing Rights. 


Existing Right. 


Substituted Right. 


(a) I ft the case of Works other than Dramatic and Musical Works. 


Copyright .... 

O) In the 

Both copyright and performing right. 
Copyright, but not performing right. 


Performing right, but not copyright. 


. . | Copyright as defined by this Act. 1 

case of Musical and Dramatic Works. 

. Copyright as defined by this Act. 1 

. Copyright as defined by this Act, except the 
sole right to perform the work or any 
substantial part thereof in public. 

, The sole right to perform the work in public, 
but none of the other rights comprised in 
copyright, as defined by this Act. 


A In the case of an essay article, or portion magazine or other periodical or work of a like 
forming part of and first published In a review, nature, the fijbt shall be subject to any right of 


THE INDIAN COPYRIGHT ACT (ill OF 1914). 



SECOND SCHEDULE. 



Enactments repealed. 


Session and ! 

Chapter. j 

Short Title. 

Extent of 
Repeal. 

8 Geo. 2, c. 13 

7 Geo. 3, c. 38 

15 Geo. 3, c. 51 

17 Geo. 3 . c. 57 

14 Geo. 3, c. 56 

3 & 4 Will. 4, c. 15 

The Engraving Copyiight Act, 1734 

The Engraving Copyright Act, 1767 

The Copyright Act, 1775 

The Prints Copyright Act, 1777 

The Sculpture Copyright Act, 1814 

The Dramatic Copyright Act, 1833 

The whole Act. 
Ditto, 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

s &6 Will. 4. c. 6 s 

The Lectuies Copyright Act, 1835 

Ditto. 

6 & 7 Will. 4. c. 59 

6 & 7 Will. 4, c. 1 io 

The Piints and Engravings Copyiight (Ireland) 
Act, 1836. 

The Copyright Act, 1836 

Ditt 0. 

Ditto. 

5 & 6 Viet., c. 45 

7 & 8 Viet., c. 12 

10 & 1 1 Viet., c. 95 

The Copyright Act, 1842 

International Copyright Act, 1844 

The Colonial Copyright Act, 1847 

Ditto. 

Ditto. 

Ditto. 

15 & 16 Viet., c. 12 

The International Copyright Act, 1852 

Ditto. 

25 & 26 Viet., c. 68 

The Fine Arts Copyright Act, 1862 

i 

i 

Sections one to six. 
In section eight the 
words “ and pursuant 
to any Act for the pro- 
tection of copyright 
engravings,” and “and 
in any such Act as 
aforesaid”. Sections 
nine to twelve. 

38 & 39 Viet., c. 12 

The International Copyright Act, 1875 

The whole Act. 

39 & 40 Viet., c. 36 

The Customs Consolidation Act, 1876 

Section forty-two 

from “ Books where- 
in ” to “ such copy- 
right will expire.” 
Sections forty-four, 

forty five^ and one 
hundred and fifty-two. 

45 & 46 Viet., c. 40 

The Copyright (Musical Compositions) Act, 1882. 

The whole Act. 

49 & 50 Viet., c. 33 

The International Copyright Act, 1886 

Ditto. 

51 & 52 Viet., c. 17 

The Copyright (Musical Compositions) Act, 18S8. 

Ditto. 

52 & 53 y ict., c. 42 

The Revenue Act, 1889 

Section one, from 
“Books first pub- 
lished” to “as pro- 
vided in that section,” 


the commencement of this Act has not been 
published before that date and statutory copy* 
right wherein depends on publication, includes 
the right at common law (if any) to restrain 
publication or other dealing with the work ; 

“ Performing right,” in the case of a work 
which has not been performed in public before 
the commencement of this Act, includes the 
right at common law (if any) to restrain the 
performance thereof in public. 


xxo 


publishing the essay, article or portion m a 
separate form to which the author is entitled at 
the commencement of this Act, or would, if this 
Act had not been passed, have become entitled 
under section eighteen of the Copyright Act, 

l8 For the purposes of this Schedule the follow- 
ing expressions,- where used in the first column 

thereof, have the following meanings : 

“ Copyright, ” In the case of a work which 
according to the law in force immediately before 
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Session and 
Chapter. 

Short Title. 

Extent of 
Repeal. 

6 Ewd. 7, c. 36 .. 

The Musical Copyright Act* 1906 

i 

i 

j 

In section three the 
words “and which has 
been registered in 
accordance with the 
provisions of the 

Copyright Act, 1842, 
or of the International 
Copyright Act, 1844 
which registration 

may be effected not- 
withstanding anything 
in the International 
Copyright Act, 1886.” 


THE SECOND SCHEDULE.! 

Repeal of Enactments. 

( See Section 1$.) 


Year. 

1 No ! 

| 1 

Short title. 

Extent of Repeal. 

1847 

XX 

The Indian Cop) right 
Act, 1847. 

So much as has not already been repealed. 

1867 

XXV 

The Press and Regis- 
tration of Books Act, 

1S67. 

I 

In section 18 the following words, namely : — 
“ Every registration under this section 
shall, upon the payment of the sum of two 
rupees to the office keeping the said Cata- 
logue, be deemed to be an entry in the Book 
of Registry kept under Act No, XX of 1847 
(for the encouragement of learning in the 
territories subject to the Government of the 
East India Company, by the defining and 
providing for the enforcement of the right 
called copyright therein) ; and the pro\isions 
contained in that Act as to the said Book of 
Registry shall apply mutat/s mutandis to the 
said Catalogue.” 

OC 

00 

VIII 

1 

1 

i 

The Sea Customs Act, 
1878. 

Clause ( a ) of section 18. 


THE COURT-FEES ACT (VII OF 1870) 

LEGISLATIVE CHANGES^ _ Act g ol ,g 7 , ; Act 13 of 1889 ; Act 8 of 1890 , (in Punjab) Act 

17 of 1887 ; and am 

Act 20 of 1870; 

Act 6 cf 1889, s. 18 ; 

Act 1 2 of 1 89 1 • 

S. 16 Sch. II, art. 15, rep., Sch. i, art. 1, Sch. II, art. 9, am., Sch. II, art n» rep. in pt., Act 

* ° £ I9 Am,. Act 15 of 1872, S. 2 ; Act 13 of 1875, S. 6 ; Act 7 of 1889, S. 13 ; Act it of 1899, Ss. 2 

and 1 ; Act lo of 1901. 

■w S. 7 Ul) am., Act 6 of I 9 ^ 5 - 

Sch. I, arts. 11, 12-A am., Act 87 of 1910, s. 2. 


Repealed by Act XII of 19 2 7 * 
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Sch. II, art. i-A ins., Act 14 of 191 1. 

Sch. II, art. 6 am., Act 17 of 1914. 

Sch. I, art. 13 rep. (in Punjab), Punj. Act II of 1912, S. 5 (as substituted by Punj. Act 4 of 

1912). 

S. 7 (v) (d) am. (in Punjab) Punj. Act 3 of 1914, S. 49 (c). Am., Act XXIV of 1917 ; Act 
XVIII of 1919 ; Act XXXVIII of 1920 ; Act XIX of 1 922 ; Act XI of 1921. 

Ss. 20 to 23 — operation restricted (in Burma), Bur. Act I of 1910, S. 2. 

Am. (in Lower Burma) — 

Act II of 18S9, S. 84 and Act 6 of 1900, S. 47. 

Am. (in Upper Burma) — 

Reg. 1 of 1896, S. 36 (partially rep. by Reg. 5 of 1903, S. 4). 

Am. in the former Province of Bengal (except the Sambalpur District) — 

Bengal Act 3 of 1898, S. 7. 

Declared in force— in the Sonthal Parganas, Reg. 3 of 1872, S. 3, as amended by Reg. 3 of 
1899, S. 3. 

in the Angal Sub-division, Reg. 3 of 1913, S. 3 ; 

in Upper Burma (except the Shan States,) Act 13 of 1898, S. 4 ; 

in the British Baluchistan. Reg. 2 of 1913, S. 3 (with a modification). 

PREEATORY NOTE : — The practice in our country in respect of the levy of fees, is similar to 
the practice prevailing in England and other European countries. 

The origin of court-fees in British India may be described in the following words of the first 
report of the Commissioners appointed to consider the reform of the judicial Establishment, etc., of 
India, 1856. The report says : 

“No institution fee has ever been paid in the Supieme Court ; nor under the original system 
of Lord Cornwallis was theie any «uch fee in the Courts of the Company. The state defrayed the 
expense of all the judicial establishments. An institution fee, in the case of civil suits, was first 
established by Bengal Regulation XXXVIII of 1795, not as a source of reven> e, but as appears from 
the picamble to the Regulation, for the puipose of preventing vexatious litigation. By Bengal Regula- 
tion VI of 1797, the institution fees were conveited into stamp duties ; the preamble theie assigns the 
same object ; but adds also that of increasing the public revenue. The last puipose is the only one 
mentioned in Bengal Regulation I of 1814 which further regulates these payments. 

The old regulations and Acts as to Court-fees in the three Presidencies are no longer of any 
practical application. The Madras and Bombay Regulations proceeded to a gieat extent on the lines 
of the Bengal Regulations. 

With regard to criminal cases it was found that there were no means of checking litigious 
complaints, in trifling matters before the magistrate, and therefore a fee of eight annas was first 
directed to be paid on all complaints of a petty nature before the magistrate by Bengal Regulation 
X of 1797. Subsequently a duty of one rupee was levied on complaints as to offences of a heinous 
nature This continued to be the state of the lavs 7 till 1829, when it w r as amended by the imposing of 
a fee of eight annas on complaints of offences of a bailable nature. When this piovision was sought 
to be introduced in Bombay and Madras by the Bill of i860 there was opposition and consequently 
fees on complaints were altogether abolished, but were introduced again by the Act of 1867. 

The Stamp Act, XXXVI of i860, was the first general Act of the Gov ernoi-Oeneral In Council 
relating to judicial and non*judicial stamps in British India and repeated the previous Regulations in 
force in the three Presidencies. This Act was in turn repealed by Act X of 1862. It was represented 
to the Government of India that the scale of 1862 was too low and capriciously arranged. 
Mr. Roberts was proposing from time to time that a scheme should be introduced the object of which 
were that there should be a uniform rate of duty of 12 per cent, and that duty shall be charged up to 
certain sum and beyond that sum a small duty shbuld be levied and that the money so obtaired should 
be employed in the improvement of the Courts. The last of these recommendations reached the 
Government of India in 1866. Loid Lawrence had formed the opinion that the greatest evils in the 
administration of justice arose from the under-payments of the lower moffusil judges and the officers 
of their courts. The plans which he had been considering for remedying the evil- came to maturity 
in 1866. The first reason which led to the Stamp Bill of 1867 was a proposition on the part of Mr. 
Strachey that a certain sum of money should be expended in enhancing the salaries of ministerial 
officers and of the judicial officers of certain courts. That proposition involved an extra expenditure 
of seveial lakhs of rupees, and the finances of the country then were ill able to bear the additional 
burden. To meet that expenditure and generally that incurred on account of the Courts, a Commis- 
sion was appointed fot considering the stamp laws, and before them was laid the proposals of 
Mr. Roberts in respect of the amendment of the scale of fees leviable undei schtdule B to Act X of 
1862. The Commission was appointed with the object, namely, if possible to derive out of the stamp 
duties levied injudicial proceedings sufficient revenue not only to meet the increased expenditure to 
be incurred for the Courts, butaLo to make the Courts, to a more considerable extent than they 
did, pay for themselves. 

The scheme which the Stamp Commission submitted was accepted in its entirety by the Exe- 
cutive Council and the scale of 1867 was the result of this Commission. 

Act XXVI of 1867 proved repressive of litigation, but a considerable increase of revenue was 
obtained through its operation. Moreover, the Act of 1867 was intended only to be a tentative 
measure. To give some measure of relief, Act VII of 1870 was passed. The provisions relating to 
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Court-fees were scattered over a number of enactments and the present Act consolidated these 
provisions relating to Court-fees. 

The law relating to Court-fees and that relating to stamps proper were contained in one and 
the same regulation or Act till Act XXVI of 1867 was passed when they were dealt with each sepa- 
rately. In order that for the future there might be no confusion between stamp revenue proper (non- 
judicial) and the revenue derived “ from judicial stamp ” the proceeds of Act VII of 1870 were 
designated the Court-fees and the Act is entitled accordingly. 

As regards the general policy of levying a tax on the administration of justice, it may be noted 
the Bentham was of opinion that justice ought not to be taxed. Mr. Hobhouse, when he asked for 
leave to introduce the Bill of 1867 remarked, that he was aware that there was an opinion among 
certain writers in England that justice should not be taxed, but as far as he knew that theory did not 
meet with entire approbation in England. 

Mr. Maine observed thus on the objection to judicial taxation — 

‘This astounding fact 75 percent, of demonstrable false accusations which was the 

practical result of the relaxation of the stamp law) might w T ell make them cautious as to minor and 
therefore less hazardous generalities on the subject of judicial taxes in India. But it still remained 
to refute the more sweeping generalisation that judicial taxes in all countries were mischievous and 
improper. It may be observed that the opinion against judicial taxation was extremely modern. For 
centuries and centuries there had seemed to be nothing more simple or natural than that the parties 
to a dispute should remunerate the authority by whom their differences were arranged. No doubt 
in modern Europe the mistake had been made of allowing judicial fees to go into the pocket of the 
judge himself and not into the exchequer of the State that paid him. This had led in 
France before the Revolution by a perfectly logical association to the sale of judicial 
offices, and in England though it had always been illegal to traffic in such offices, 
the same result had practically been obtained by the creation of sinecures which were 
conferred on the relations of the judge. Against such scandals and abuses Jeremy 
Bentham, now not far short of a hundred years ago, protested with all the vehemence of 
which be was capable, and it may be stated that the opinion against the judicial taxation w as entirely 
produced by Jeremy Benthan and was not older. It w’as true that Jeremy Bentham’s opinions, in 
this respect, had not been practically carried out even in England, and that still large amounts were 
levied in the forms of judicial taxes in aid of the payments wdiich the State made to its judicial 
officer". But the truth was that Bentham’s name was so great in England that even those views of 
his which had never been acted upon obtained currency and importance in the shape of common 
places. If it should be enquired into as to what were the reasons of Bentham for denouncing judicial 
taxation as mischievous the following points may be noticed : Bentham’s idea was that all litigation 
or all but very little, was entirely the fault of Government and therefore he naturally objected that 
the Government which cause litigation should profit by it. Bentham believed that litigation was 
owing to the complexity of the law, and this litigation might be almost entirely removed by legis- 
lation adapted to true principles. He thought that litigation and therefore the expense of litigation 
might be reduced to a minimum, if it were not for the blindness, the stupidity or the cupidity of 
legislatures in not simplifying the laws. Mr. Maine would quote the panacea expressly prescribed by 
Bentham for all but complete suppression of fees and costs, an all comprehensive code of substantive 
law having for its end in view' the greatest happiness of the greatest number each part of it presented 
to the minds of all persons on whom conformity to its enactments, the attainment of its end depends, 
and an all-comprehensive code of adjective law, otherwise called a code of procedure having for its 
end the giving, to the utmost possible amount, execution and effect to the enactments of the sub- 
stantive Code. This passage was quoted from the piinciples of judicial procedure as a statement of 
Bentham’s expedient for preventing judicial taxation and accordingly he argued with perfect logic 
that it is the State and not the litigant that ought to pay them. 

Now without entering into the question of the tiuth of these views, had they any application 
whatever to India ? The simple fact was that the people of India objected to having their laws and 
institutions simplified, and resented such interference as a breach of the conditions on which the 
country was governed. The truth appeared to be that the people of the country were not only 
wedded by custom and religious feeling to a complex system of law, but prided themselves on their 
usages in proportion to the complexity of those usages. If this were so, the foundation of Bentham’s 
doctrine collapsed and the doctrine itself had no application to India. The legislature was estopped 
by the conditions of our tenure of the country, from so simplifying the law as to render judicial 
taxation mischievous. He (Mr. Maine) did not mean to imply that indefinite judicial taxation was 
legitimate to this country. All the argued was that it was governed by the same principles as the 
levying of any other tax, and not by any special consideration of the mischievousness of judicial 
taxation. ' 

Mr. Maine again renterked in the Council that the question whether justice might be taxed 
for the general purposes of tye State did not arise in India, and that the last thing which could be 
attributed to the Commission or to the Government *as policy of taxing litigants as a separate class 
for the benefit of the general finance. 

The above observations of Mr. Maine were made in vindication of the policy of the Govern- 
ment in levying taxes for the administration of justice. The Couit-Fees Act (VII of 1870) were passed 
into law ; and it prescribes certain fees to be paid by suitors before the Court can take action in 
or oh their application. (Abstract Proceedings in the Indian Legislative Council, Vol. VI, 
I*3-i *$♦ 291 ) 
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THE COURT FEES ACT (VII OF 1870).i 

[nth March 1870. 

CHAPTER I. 

Preliminary. 

1 . This Act may be called TflE COURT-FEES 
Short title. Extent of Act. ACT, 1870. 

Commencement of Act. it extends to the whole of British India ; 

And it shall come into force on the first day of April, 1870. 


1 For- the Statement of Objects and Rea- 
sons, see Gazette of India, 1869, Pt. V, p. 57 ; 
for proceedings in Council, see ibid., 1869, Sup- 
plement, pp. 1179 and 1452 ; tbtd ., 1870, Supple- 
ment, pp. 52, 378, 421, 427 and 434. 

For rules under the Act by the High Court, 
Madras, Appellate Side, see Fort S\ George 
Gazette, Supplement, dated 20th December J904, 
p. 1, and for Civil Rules of Practice by the same 
Court, under this Act, the Civil Procedure Code 
and certain other Acts; for observance of the 
Subordinate Civil Courts in that Province, except 
the Small Cause Court at Madras, tee ibid., 1905 
Supplement, p. 1. 

Act VII of 1870 has been declared in force — 
in Upper Burma generally (except the Shan 
States) by the Burma Laws Act (XIII of 1898), 
S. 4 (1 ), Sch. I, Bur. Code ; 

in British Baluchistan, by the British Balu- 
chistan Laws Regulation (I of 1890), S. 3, Bal. 
Code ; in the Sonthal Parganas, by the Sonthal 
Parganas Settlement Regulation (III of 1872). 
as amended by the Sonthal Parganas justice and 
Laws Regulation (III of 1899), Ben. Cods ; 
in the sub-division of Angal, by the Angul Dis- 
trict Regulation (I of 1894), S. 3, Ben. 
Code. 

It has further been declared, by notification 
under S. 3 (a) of the Scheduled Districts Act 
(XIV of 1874), to be in force in the following 
Scheduled Districts, namely : — 

the District of Azaribagh, Gazette of India, 
1881 , Pt. I, p. 507 ; 

the District of Lohardaga (now called the 
Ranchi District, see Calcutta Gazette, 1899, Pt. I, 
p. 44 ; the District of Lohardaga then included 
the present District of Palamau, separated in 
1894), see Gazette of India, 1881, Pt. I, p. 508 ; 

the District of Manbhum, Gazette of India, 
1881, Pt. I, p. 509 ; 

the Pargana Dhalbhum in the District of 
Singbhum, Gazette of India, 1881, Pt. I, p. 510 ; 

the Scheduled Districts in Ganjam and Vizaga- 
patara, see Gazette of India, 1898, Pt. I, p. 869 ; 

the Tarai of the Province of Agra, see Gazette 
of India, 1876, Pt. I, p. 505 

It has been extended by notification under S. 5 
of the same Act to the Kolhan in the District of 
Singbhum, see Gazette of India, 1907, Pt. I, 
p. 655, and under Ss. 5 and 5 A of th it Act to the 
following Scheduled Districts, namely : — the 
Garo Hills District, the Khasi and Jarntia Iidis 
District, the Naga Hblla District, , the North 
Cachar Sab^divisjon of the Caehar District, the 
Mikir Hill Tract in the Nowgonj District and 


the Dibrugar Frontier Tract in the Lakhimpur 
District, provided that tne Act does not apply to 
natives of these districts and tracts who are 
assessed to house-tax except in such places and 
cases as the Deputy Commissioner may withdraw 
from the operation of the exemption, see Assam 
Gazette, 1887, Pt. I, p. 8h ; Gazette of India, 
1884, Pt. I p. 164 ; the Lushai Hills, with the 
same proviso, see Gazette of India, 1904, Pt. I, 
p. 913, and Assam Gazette, 1904, Pt. II, p. 787. 

The Act came into permanent operation in 
Aden on 1st April, [876, see Bombay Government 
Gazette, 1876, Pt I, p. 956. 

It has been declared inapplicable to proceed- 
ings before officers making a settlement, and in 
certain other cases under the Sonthal Paiganas 
Settlement Regulation (III of 1872), S. 8, as 
amended by the Sonthal Parganas Justice and 
Laws Regulation ( III of 1899), Ben. Code. 

The Act has been amended in Upper Burma by 
the Upper Burma Civil Courts Regulation (I of 
1 8 96 9 , S. 35, Bur. Code ; in the Punjab by the 
Punjab Courts Act ( XVUI of 18^4), S. 71, P. 
and N. W. Code ; and in Lower Burma by the 
L)wer Burma Courts Act (VI of 1920), S. 47. 

Sec. 1. Object and Scope of the act.— 
The object of the Act is not to arm a litigant with 
a weapon of technicality bit to secure revenue to 
the state and its provisions are to be so con- 
strued. 43 B. 507=46 I. A. 24 = 36 M.L.J. 437 = 
50 I. C. 2S0 (P. C.). The- Act not only prescribes 
the fees, but provides how these are to be ascer- 
tained, how questions as to sufficiency of fees are 
to be determined, etc. 12 A. 129 = 10 A. W.N. 393 
(1890). 32 M. 305 (310) = 19 M. L. J, 

340 (F. B.). 

Construction of the act.— The Act is 
a fiscal enactment, and must, in cases of doubt, 
be interpreted strictly in favour of the subject- 
39 C. L. J. 209 ; 8 A. 438 ; 9 M. 148 (F. B.) ; 23 
Cr. L. J. i2i =1922 U. B. 14 ; 115 P.R 1918=44 
I. C. 261 (F. B.). See also 15 A. L. J. 163 = 38 
I. C. 993 ; 14 A. L. J. 850 = 36 I. C. 877 ; 37 
I59 :=s 27 I. C. 731; 34 B. 239=5 I- C. 610. See 
also the observations of Justice Mahmood and 
Chief Justice Edge on the point in 12 A. 129 = 
10 A. W. N. (1890) 39 (F. B.). The Act must be 
taken as a whole and individual sections should 
not be considered by themselves in order to give 
effect to the legislative intent upon a particular 
matter. 21 I. C. 502= 18 C. W. N. hi. Practice 
of Court though long established cannot over- 
ride the express provisions of the Act. See 12 A« 
129 = (O A. W. N, (1890)39. See also 41 I. C. 
445 (Cal ) ; 43 B. 50; (P.C.) i 2 J C. 508 ; 13 C. 
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“ Chief controlling Revenue* 
authority” defined. 


1 2. In this Act, unless there is anything repugnant 
in the subject or context, “ Chief Controlling Revqnue- 
authority ” means— 


(a) in the Presidency of Fort St. George (The Presidency of Fort William in 
Bengal)# and the territories respectively under the administration of the Lieutenant- 
Governors of [Bihar and Orissa] 8 and the North-Western Provinces 4 and the Chief 
Commissioner 4 of Oudh — the Board of Revenue ; 


(*) in the Presidency of Bombay outside Sindh and the limits of the town of 
Bombay — a Revenue Commissioner ; 

(c) in Sindh — the Commissioner ; 

(d) in the Punjab 6 and Burma, including Upper Burma — the Financial Com* 
missioner ; and 

( e ) elsewhere — the Local Government or such officer as the Local Government 
may, by notification in the official Gazette, 8 appoint in this behalf. 


W. N. 815 at p. 82 r. Provisions of other statutes 
which are in part materia may be referred to, 
but when the Acts are different in their scope 
and character, they cannot be read together. 22 
M. 494 -~9 M. L. J. 37 ; 4 B 515. Thus Limita- 
tion Act cannot be consulted. 29 A. 749 ; 22 M. 
494 ; 9 M. 134- 

Operation OF THE Act.— Notification in- 
creasing Court-fees issued and published on a 
certain date in the official Gazette even if it was 
received at 5 p m. after office hours, would apply 
to plaints filed on the same date earlier in the 
day. 45 M. L. J. 557=16 Mad. 685 (F. B.). 
Plaint returned for presentation to proper court — 
New Court-Fees Act coming into force before 
actual presentation — C< urt-fee is payable under 
the new Act. 30 C. W. N. 90—91 I. C. 862 = A. 
I. R. 1926 Cal. 355. 

Determination of court-fees under 
THE ACT. — In order to determine the amount of 
Court-fee payable in a suit, the Court has to look 
at and see In each particular case what the nature 
of the relief claimed is, and for that purpose it 
must look at the allegations contained in the 
plaint. 21 C. W. N. 375=35 I. C. 797- See also 
40 C. L. J. 150-79 I. C. 982. In other words, 
the cause of action as stated in the plaint must 
be seen. 20 C. 762. The substance and 
not the mere language of the plaint must 
be looked to. 28 I. C. 79 = 38 M. 922, following 
30 M. 18= 1 M. L. T. 412 and 40 C. 15 = 21 I. 
C. 404. It is the duty of Court to see that pro- 
per value is put on the relief claimed. Where 
it is too small on the face of the plaint, the Court 
can question the same. 21 I. 0.404 = 40 C. 615. 
Basis of taxation under the Act is the actual 
value of the property and not its probable value 
under more efficient management. 62 I. C. 513=6 
P, L. J. 41 1. Interest pendente lite : There is no 
prevision of law authorising assessment of addi- 
tional court-fee by reason of accrual of interest 
pendente lite where the plaintiff appeals. A. I. 
R. 1927 Pat. 230, In an appeal by the defendant 
it might be otherwise. 8 P. L. T. 555 = 103 I. C. 
593** A. I. R. 1927 Pat. 230. Where in a mort- 
gage suit the, plaintiff’s, claim was allowed in part 
by the trial court and In appeal the High Court 
decreed the claim in full and it appeared that the 
sum so allowed was larger than that claimed in 
the plaint. Held, that there was no provision in 


the Court Fees Act under which the plaintiff- 
appellant may be called upon to pay additional 
court-fee upon the amount found due. 105 I. C. 
395 ( 1 ) = 1 P. L. T. 33/. A Court has jurisdic- 
tion to order the issue of a certificate to enable 
the plaintiff to apply to the Revenue authorities 
to obtain a refund of the excess Court-fee paid 
under a bona fide mistake. (40 Cal. 365 and 3 
P. L. J. 452, Foil.) ; 102 I. C. 193 ( 1 ) = A. I R. 
1927 Sind 192. See aho the cases cited on the 
point under section. The plaintiff’s estimate of 
the value of the land, if contrary to the section of 
the Court Fees Act, cannot be allowed to operate 
to the prejudice of the defendant at any stage of 
the suit. The defendant can object to the valu- 
ation whenever it is in his interest to do so. 49 
A. 398 = 100 I. C. 35 = 25 A. L. J. 258 = A. I. R. 
1927 A. 308. 

BRITISH India ".—See General Clauses 
Act, S. 3 (7). See also 9 B. 244 and notes under 
S. 3, C. P. Code. 

Sec. 2 — 1 The present section 2 was added by 
S. 2 of the Court-Fees (Amendment) Act (X of 
1901). The original section relating to repeal of 
enactments was repealed by the Repealing Act 
(XIV of 1870). 

2 The words “ The Presidency of Fort William 
in Bengal” were inserted by Act XXIV of 1917. 

8 The words “ Bihar and Orissa” were sub- 
stituted for the word 4 Bengal” by Act XXIV of 
1917. 

4 These Provinces are now known as the 
United Provinces of Agra and Oudh and the 
Lieutenant-Governor and Chief Commissioner as 
the Lieutenant-Governor of these Provinces, see 
Proclamation No. 9196-P., dated the 22nd 
March, 1903, Gazette of India, 1902, Pt. I, p. 22® 
and the United Provinces Designation Act (VII 
of 1901). 

5 As to the N. W. F. Province, see the 
N. W. F. Province Law and Justice Regula- 
tion (VII of 1901 ), S. 6 (1 ) (d), P. and N.-W. 
Code. 

6 For officer appointed for— (1). the 
Island of Bombay, see Bombay Government 
Gazette, 1902, Pt. I, p. 35 ; (2) Baluchistan, see 
Gazette of India, 1908, Pt. I, p. ; and (3) 
The Assam Valley Districts and certain parts 
of the district of Cachar, see E. B . & A. Gazette, 
1905* Ft, L p. 5* 
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CHAPTER IL 

Fees in the High Courts and in the Courts of Small Causes at 

THE PRESIDENCV-TOWNS. 

3 , The fees payable for the time being to the clerks and officers (other than the 
. sheriffs and attorneys) of the High Courts established by 

_ Courts Letters Patent, by virtue of the power conferred by 

n [section 15 of the Indian High Courts Act, |86i, or sec- 

tion 107 of the Government of India Act, 1915] ; 1 

or chargeable in each of such Courts under No. n of the first, and Nos. 7, 12, 
14, [*] 2 20 and 21 °f second schedule to this Act annexed ; 

and the fees for the time being chargeable in the 

e Le n y r^ f fe r nr . Presidency Courts of Small Causes at the Presidency-towns 8 and 

Small Cause Courts. 

their several offices, 

shall be collected in manner hereinafter appearing. 

4 . No document of any of the kinds specified in the first or second schedule to 

this Act annexed, as chargeable with fees, shall be filed, 
e tc F Tn hVc“u“ A* exhibited or recorded in, or shall be received or furnished 
extraordinary jurisdiction ; by, any of the said High Courts m any case coming before 

such Court in the exercise of its extraordinary original 

civil jurisdiction ; 

or in the exercise of its extraordinary original criminal jurisdiction ; 
or in the exercise of its jurisdiction as regards appeals from the [judgments 
(other than judgments passed in the exercise of the ordi- 
in their appellate junsdic- nary or iginal c £ v il jurisdiction of the Court) of one] 4 or 

11011 5 more Judges of the said Court, or of a division Court ; 

or in the exercise of its jurisdiction as regards appeals from the Courts subject 
to its superintendence ; 

as Courts of reference and or in the exercise of its jurisdiction as a Court of 

revision. reference or revision ; 

unless in respect of such document there be paid a fee of an amount not less 
than that indicated by either of the said schedules as the proper fee for such document. 

5 . When any difference arises between the officer whose duty it is to see that 

any fee is paid under this chapter and any suitor or 
Procedure in case of differ* attorney, as to the necessity of paying a fee or the amount 
f ce thereof, the question shall, when the difference arises in 

any of the said High Courts, be referred to the taxing- 
officer, whose decision thereon shall be final, except when the question is, in his 


Fees on documents filed, 
etc., in High Courts in their 
extraordinary jurisdiction ; 


Procedure in case of differ- 
ence as to necessity or amount 
of fee. 


Sec. S. — 1 The words ‘'Section 15 of the Indian 

High Courts Act 1915” were substituted for 

the words “St. 2 4 and 25 Vic., Ch. 104, S. 15 by 
Act XXIV of 1917* 

9 The number “ sixteen” was repealed by the 
Repealing and Amending Act (XII of 1891). 

* See the Presidency Small Cause Courts Act 
(XV of j 8 82), Ch. X. 

gees. S and 4. Scope of the Sections — 
Section 4 has no application to the ordinary origi- 
nal civil and criminal Jurisdiction, or admiralty and 
matrimonial jurisdictions, etc. But section 3 enacts 
that the procedure laid down in Chapter V, Ss. 25 
toad for collection and the mode of levying the 
fees shall apply to the original jurisdiction as 
well as the appellate jurisdiction from the High 
Court, Original Side. Section 4 is not applicable to 
Letters Patent appeal from the judgment of a 
single Judge of the High Court and no Court-fee 
If leviable thereon eaccept R®w 2 prescribed for an 
application to th* High Coart. 44 A 19 A. 
& J. 677. Set eds4 6 y L C. 675 j 3 Lah. 420 « 
1923 Lah. 275 ; 1 Pat. 384*3 P* L. T.» 194 nor 


to appeals under Agency Rules referred by Gov- 
ernment to High Court for disposal. 22 M. 162. 
Suit transferred to High Court under Cl. 13 of 
the Letters Patent (Mad. ) from Presidency Small 
Cause Court— Deficiency must be paid according 
to Court Fees Act. 22 L. W. 15*91 I. C. 751 * 
A. I. R. 1925 Mad. 1216. 

Memorandum of Appeal.— Under section 4 
“documents” includes memorandum of appeal. 12 
All. 129 (F.B.). Appeal should not be entertained 
without payment of proper Court-fee* 30 I.C. 379 
(Pat.) ; 3 P. L- J. 74 s * 4* I. C. 675 ; 25 M. 24 
(memorandum of cross-objections). The appeal 
is liable to be rejected if the deficiency is not 
made up within the period of limitation. 1924 
Lah. 401. See also 46 I. C. 509*3 P. L. J. 484. 
See also S. 28 infra . 

Sec. 4.-- 4 The words “ judgments (other than 
.... Court) of one” were substituted for the words 
“jadgment of two** by Act XIX of 19313. 

gee. 6. SCOPE OF THE SECTION.— .ft* the 
observations of Collins, C. J.. in at M» 269 (37©)* 
Conditions necessary fen: the operation of 
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opinion * one of general importance, in which case he shall refer it to the final decision 
of the Chief Justice of such High Court, or of such Judge of the High Court a* the 
Chief Justice shall appoint either generally or specially in this behalf. 

When any such difference arises in any of the said Courts of Small Causes, 
the question shall be referred to the Clerk of the Court, whose decision thereon shall 
be final, except when the question is, in his opinion, one of general importance, in 
which case he shall refer it to the final decision of the first Judge of such Court. 

The Chief Justice shall declare who shall be taxing* officer within the meaning of 
first paragraph of this section. 

CHAPTER III. 

Fees in other Courts and in Public Offices. 

6 . Except in the Courts hereinbefore mentioned, no document of any of the kinds 
Fees on documents filed, specified as chargeable in the first or second schedule to 
etc., in Mufassal Courts or in this Act annexed shall be filed, exhibited or recorded in any 
public offices. Court of Justice, or shall be received or furnished by any 


the section, see 12 All. 129 (F. B.) ; 4 P. L. 
J. 700; 3 P. L. J. 92 =-43 I. C. 521. 
The jurisdiction of a Taxing Officer does not 
arise like the jurisdiction of an arbitrator upon 
a difference of opinion between a Court clerk and 
a suitor and upon formal reference to decide the 
dispute. The intention of S. 5 is merely to 
ensure that the question should be raised before 
the Taxing Officer, that he should bring his 
mind to bear on the question and decide it. 52 C. 
871 =29 C. W. N. 879 = 1925 Cal. 1201. See also 
20 M, 398 The power of the Taxing Officer 
under S. 5 is not confined merely to memoranda 
of appeal filed in the High Court, but extends to 
deficiencies in stamp on a plaint or memorandum 
of appeal in the Courts below when the fact of 
detriment to the revenue is brought to his notice. 
22 A. L. J. 1038=84 I. C. 822 = 1925 All. 184. 
Under S. 5 it is competent to the Chief 
Justice to refer a dispute re : Court-fee between 
a suitor or his attorney and the Officer of the 
Court, to the decision of a particular Judge of 
the High Court. 45 M. 849 = 43 M.LJ. 1922 
Mad. 421. The decision of such Judge is final. 
29 Bom. L. R. 1511 = A. I. R. 1927 Bom. 643 = 
52 B. 61 =* 106 I. C. 66 (2). It is not proper for 
a Judge to whom a Court-fee matter is referred 
to refer the matter to a Bench. 3 Pat, 146 = 4 
P. L. T. 638 = 75 I. C. 871. Nor has the division 
bench jurisdiction to decide the reference. 33 A. 
*0 = 7 A. L. }. 842. (30 M, 96, Foil,) A Division 
Bench of the High Court has no jurisdiction to 
re-open the valuation of the appeal after it is 
admitted. 4 Pat. L. J. 700 = 52 I. C. 508. 

Finality of the decision of the Tax- 
ing OFFICER. — A decision of the Taxing 
Officer is final and is not open to appeal, review 
or revision. 4 P.L.J. 700=52 L C. 508 ; 3 P.L.J, 
§2=43 I.C. 52 x ; 12 All. 129 ; 26 L. W.’ 37S «= 
105 I. C. ii9 = A.I.R. 1927 Mad. 940-53 M.LJ, 
457. The decision is finai both as to the cate- 
gory under which the suit falls and the amount 
of fee payable by the suitor. 12 All. 129; 23 
A. W* N. 214 ; 32 A. 19 =6 A. L. J. 972 =4 I.C. 
123; 15 A. 117. The decision is final though 
wtongiy given. The Bench hearing appeal will 
not interfere with it. 2 P. 919 = 5 E. T. 315. 
See also 2 P. 198 = 4 P. L. T. 7 1 ; 4 Pat. 336 =87 
I, C. 137 w 1925 P. 392 (F.BJ ; 1925 P. H. C. C. 
359 ; 5* C. 871-29 G. W. N* 879=- 1905 Cal. 
i*oi. The remedy of the party aggrieved by such 
a< decision is to move the Board of Revenue 


to grant a refund. 1925 P.H.C.C. 359. See also 39 
P. R. 1907. The effect of a wrong decision, how- 
ever, by the Taxing Officer cannot be to prejudice 
the rights of the parties. 15 A. 117 = 13 A. W. N. 
(1893) 45- 

Objections as to Insufficiency of Court- 
fee. — When once the Taxing Officer has decided 
the amount of Court-fee no objection can be taken 
by the respondent at the time of hearing. 20 M. 
398; 20 A. 11 at j). 17. Where, however, no 
reference under S. 5 has been made at all the 
Court hearing the appeal must decide such ques- 
tion. 47 A. 756 = 23 A. L. J. 725. See also 20 M. 
328 ; 37 C. 914 ; 21 M. 269. 

Taxing Officer.— The Taxing Officer of the 
High Court is the Registrar on the Appellate 
Side. 37 C. 914 =8 I. C. 1145. In Madras, the 
Registrar was the ex-officio Taxing Officer — Fort 
St. George Gazette , 296b Sep. 1915, Pt. II, 
p. 1769. But under a recent Notification the 
master has been appointed as the Taxing Officer. 
The Deputy Registrar is not the Taxing Officer 
and his order is not final under the section. The 
question decided by him can be raised at the 
hearing of the appeal. 37 C- 914=8 I. C. 1145. 

POWERS OF THE TAXING OFFICER.— To 
determine the amount of Court-fee payable, the 
Taxing Officer has power to investigate for 
himself the proper valuation of the appeal. He 
can take evidence for that purpose and should 
not exercise his powers in a summary manner/ 
4 Pat. 336 =6 P. L. T. 262. 

Refund of Excess court-fee paid.— The 
High Court has no power to issue a certificate 
authorizing the Collector to refund the excess 
stamp duty paid by a suitor by reason of over* 
valuation of his suit. 11 B. L. R. 370 = 20 W. R* 
106 ; 102 I. C. 193 = A. I. R. 1927 fi>ind 192. So 
also with regard to the excess fee paid according 
to a wrong decision of the Taxing Officer. 39 P, 
R. 1907, See also 1925 P. H. C. C. 359 ; 92 I. C* 
626 (i) = A. I. R. 1926 Pat. 147. But see 3 Pat, 
LJ. 452 =46 I. C. 27 ; 40 Cal. 365-20 I. C. 4 *8, 
Government however may order such refund, npt- 
withstanding the absence of any special provision 
in the law authorizing them to do $0, 39 P. R> 
1917. Where excess Court-fee is paid in the suit, 
credit for the excess paid in the Original Court 
may be allowed in appeal to the plaintiff appel- 
lant by the appellate Court. A.W,N. (*#86) 228. 

ft#e. 0 , DOCUMENTS. — A memorandum of 
appeal is a document within the meaning of this 
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hbi 


to 


public officer, Unless in respect of such document there be paid a Tee of an ahiount hot 
less than that indicated by either of the said schedules as the proper fee for such 
document. 


Computation of fees pay- 
able in certain suits 


7 . The amount of fee payable under this Act in the 
suits 1 next hereinafter mentioned shall be computed as 
follows : — 


(i) In suits for money (including suits for damages or compensation, or arrears 
of maintenance of annuities, or of other sums payable 
oney * periodically) — according to the amount claimed : 


section, as also a plaint, and an application for 
review. 12 A. 57= A. W. N. (1889) 197. Docu- 
ments not required to be stamped, see Ss. 33 and 
19 infra « Application not required to be in writing 
do not fall within the section. 2 N. W. P. 418. 
Thus an application by an auction-purchaser for a 
certificate of sale need bear no stamp. 13 B. 670. 
So also an application for issue of succession 
certificate. 17 W. R. 489. Also an application 
for refund of stamp duty. 9 W.R. 357. No ad- 
ditional Court fees are payable on a plaint re- 
turned for presentation to the proper Court. 8 
B. 313. See also 1 B. 538 ; 7 C. 157 ; 2 A. 357. 
When a suit properly instituted before the Settle- 
ment Officer without a Court fee under S. 8 of 
Reg. Ill of 1872 was under S. 5 of the Regulation 
transferred to the Civil Court, no institution 
Court-fee had to be paid in the Civil Court also. 
12 C.W.N. 917. Under the section, a certificate 
under Act XL of 1858 cannot come into exis- 
tence until the person, who has the permission 
of the Court to obtain it, deposits the requisite 
amount of stamp duty. 12 C. 542. 

“FILED.’* — Meaning of, see 20 AIL 11 (17). 

“Furnished.”— see 17 W.R. 489. 

Sec. 7 . — 1 For the amount of fee payable in cer- 
tain suits and proceedings under the Agra Ten- 
ancy Act (U. P. Act II of 1901), see S. 170 of 
that Act, U.P. Code. 

Scope of the Section.— S. 7 states the 
various processes by which the values in different 
suits are to be ascertained and the schedule then 
applies the proper Court-fee to these values. 
6 N.L.R. 164=8 I.C. 1125. Once the value of 
a relief is ascertained for the purposes of a 
plaint, the first schedule rates the relief at the 
same value for the purposes of appeal. The 
value of the same relief remains unchanged ail 
through the succeeding stages though the appeal 
is made against its grant or its refusal by the 
lower Court. {Ibid.) See also 49 I. C. 962 (Pat.;; 
30 M. L. J. 402=39 M. 725. The provisions of 
S, 7 are applicable equally to appeals as to origi* 
nal suits. But the Court-fee payable in appeal 
need not be the same as in the suit, as the nature 
of the litigation may be changed in appeal. 
See 25 O C. 30 = 1922 Oudh 82. See also cases 
cited under Sch. I, Art. 1 on the point. The 
value of the suit thus artificially ascertained is 
quite distinct from valuation for jurisdiction 
although it may be the same in many cases. 
3 C. 489 = 4 C. L. R. 491; 4 B. 515; 15 C. 
104 ; 12 B. L. R. 115 (Note) = 18 W. R. 109. 
See Suits Valuation Act. Trees standing on 
specific items of land claimed need not be sepa- 
rately valued. They are included in the valua 
tiou of the items themselves. 105 I.C. 881 = 
AiI,R. 1927 Mad. 1002. Nor where they were 
Qn porambokes and the only rights claimed in 


them being accessory to ownership of other plots 
in the village. {Ibid.) 

The application of any paiticular clause of 
S. 7 must depend on the substance of the claim 
and not on the mere words used in the plaint. 
22 L.W. 515 = 1925 Mad. 248=91 I.C. 709 = 
50 M. L. J. 406. Court-fee is payable on 
the footing of the plaint and not on what is 
afterwards decided by the Court 79 I.C. 91 3 = 

5 Pat. L.T. 655. 

Clause (i). Scope and application.— This 
clause has no application to suits or appeals in 
which no amount is claimed. 30 M. 96 = 16 M. 
L.J. 458. Suits for recovery of money by the 
sale of mortgaged property fall under this clause 
and not under cl. (ix). 30 All. 103. Where in a 
suit for redemption of a Kanotn , the plaintiff 
seeks to deduct from the Kanom amount cer- 
tain damages to which he claimed to be entitled, 
he is not bound to pay any Court-fee on the 
amount of damages till after it is ascertained 
and a set-off is allowed. A.I.R. 1926 Mad. 764 = 
50 M.L.J. 493 (reviewing the decision in 50 M. 
L,J. 213). The stamp on a plaint on an instal- 
ment bond should be calculated not on the 
amount of the whole bond but on the amount 
claimed in the suit. 4 W.R. 12. 

WHAT ARE MONEY SUITS.— A suit for the 
balance due on a commission agency account is a 
money suit under S. 7 ( 1 ). 64 I.C. 626 = 15 S.L. 
R. 82. See also 18 Bom. 696. So also suit for 
arrears of maintenance in which no declaration as 
to future maintenance is asked for. 87 I.C. 911 = 
1925 Nag. 435. A suit for an order that the defen- 
dant should specifically perform a contract of 
guarantee or for compensation for breach of the 
contract falls under cl. (i). Bom. P. J. (1890) 
p. 204. A suit for specific moveable property of 
different kinds or their value as compensation, 
must be stamped under S. 7(1) on the total 
value of the claim. 3 A 131. 

Suits for mesne profits.— a suit for 
mesne profits fails under this clause and not under 
cl. 6 of Art. 17 of Sch. II. Court-fee should 
be paid on the amount claimed antecedent to the 
suit. 13 C. W. N. 815 = 1 I. C. 670. See also 1 
P. L. W. 781 =40 I. C. 579. No Court-fee need 
be paid on the amount claimed subsequent to the 
suit. 21 M. 371 ; 15 B. 416 ; 20 M. L. J. 98. As 
to recovery of fee after ascertainment of such 
profits, see S. 1 1 . Where ihe mesne profits are 
left to be ascertained in execution, an appeal 
from a decree awaiding mesne profits must be 
valued at the same valuation as the suit. 49 I.C. 
962 ; i I. C. 670 = 13 C. W. N. 815. In an 
appeal from a decree directing ejectment and 
awarding mesne profits, Court-fee must be cal- 
culated on the value of land and the mesne pro- 
fits. 16 M. 310. See alto 33 M. 84 ; 49 I. C. 962* 
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(ii) In suits for maintenance and annuities or other sums payable periodically**— 
according to the value of the subject-matter of the 
suit, and such value shall be deemed to be ten times the 
amount claimed to be payable for one year : 

(iii) In suits for moveable property other than 
money, where the subject-matter has a market-value — ac- 
cording to such value at the date of presenting the plaint ; 


for maintenance and annui- 
ties : 


for moveable property hav- 
ing a market value ; 


(iv) In suits — 


CLAIM FOR INTEREST. — Claim for interest 
from institution of suit until payment stands on 
the same footing, as claim for future mesne pro- 
fits and no additional Court-fee need be paid 
thereon. 17 B. 41. An appeal against dis- 
missal of a bond need not be valued, including 
the amount of interest accrued subsequent to the 
date of the suit. 10 M. L. J. 144 ; on this point, 
see also 18 B. 696 ; 11 A. L. J. 20 = 35 A. 94. 

But where the mortgagee appealed on the ground 
that interest ought to have been allowed till the 
date of realisation Court-fee is payable under 
Art. 17 (vi) of Schedule II. 27 A, 559. 

Appeal in money Suits.— Where the 
valuation of the original suit is over Rs. 5,000, 
but the appellant is interested only to the extent 
of Rs 200, he can value his appeal at Rs. 200. 
13 A. L. J. 283 = 37 A. 208. An appeal against 
one defendant only to establish his liability on a 
hypothecation bond must bear court-fee cal- 
culated on the amount of the debt sought to be 
recovered. 13 M. 508; 24 B.L.R. 313. See also 
86 P.R, 1912 = 222 P.L.R. iqi2. 

Appeals in Mortgage Suits coming 

UNDER THE CLAUSE.— An ad valorem fee is 
payable in appeals against decrees under O. 34, 
R. 6 of the C.P.C. 30 I.C. 497 = 180. C. 121 ; 
see also 6 N.L.R. 164. In a suit for sale on the 
basis of a mortgage, a decree was passed declar- 
ing the separate liabilities of the different pro- 
perties. One of the defendants whose property 
has been held liable for a specific sum of money 
appealed, held % Court-fee must be calculated on 
the sum for which the appellant’s property had 
been held liable. 35 A. 92 = u A.L.J 33. 

Clause (ii). — Suits for declaration of right to 
periodical payment fall under the clause 42 A. 
353= 18 A. L. J. 328=55 I. C. 809. If in addi- 
tion to such declaration, arrears are claimed, 
Court-fee must be paid also on such claim under 
cl. (1). ( Ibid .) See also 24 Bom. 386. Where 

a suit is to secure a certain sum as arrears of 
annuity and also to call upon the defendants to 
furnish security for the payment of a certain sum 
per mensem the second part of the prayer is 
chargeable under S. 7 (ii). A. W. N. (1886) 228. 
A suit to obtain a reduction in the amount of 
maintenance decreed to a Hindu widow on a 
change of circumstances does not come under the 
clause and may be presented on a Court-fee 
stamp of Rs. 10. 24 B. 386 = 2 Bom. L. R. 191. 
See alsd 1 A. 594. A suit by A against B and C 
for a declaration of title to certain property and 
injunction restraining C from paying, and B from 
receiving an allowance of Rs. 2,400 a year out of 
the income thereof falls under S, 7, ck (4) (c) 
and (d) and not under S. 7, cl. (a). 17 B. 56. 
Other Sums payable periodically.—^: 

Court-fee payable for suits for arrears of main- 
tenance, see 1 Luck. C. 648. See also Madras 


Amending Act V of 1922. In construing S. 7, 
cl. (ii) the expression “The sums payable periodi- 
cally” must be limited by the specific words that 
precede it. Court-fee on a suit for assessment of 
rent and recovery of a specific sum of money as 
damages for use and occupation should be com- 
puted under cl, (iv) (c) of S. 7, 51 I. C. 15=4 
Pat. L. J. 561. 

Clause (iii). — A suit for the recovery of move- 
able property pledged falls under this clause. See 
D. C. R. (Central Provinces), Part V, p. 3. 
Bonds have a certain market-value. A suit for 
bonds must be valued according to the amount 
secured by them and not on the value of the 
stamp paper. 10 P.R. 1871. See also 4C. 322 = 
3 C.L.R. 375. 

Clause (iv).— Plaintiff’s right to put 
HIS OWN VALUATION IN SUITS COMING UNDER 
THE CLAUSE. — “The nature of the suits com- 
prised in the six articles of the clause, which in 
some instances renders it impossible, and in 
others either impossible or generally extremely 
difficult to lay down even approximately fair ad 
valorem scale as a means of fixing the Court-fee 
in such suits would appear fully to account for, 
the legislature leaving it to the plaintiff to name 
the valuat’on”. — Per Westropp , (7./., in 2 B. 219. 
There is a conflict of ftittngs as to whether the 
Court has power to question or interfere with the 
plaintiff’s valuation or whether the Court is 
bound to accept the valuation of the plaintiff, 
however arbitrary it may be The Calcutta High 
Court is of the view that it was never intended 
that the plaintiff should assign an arbitrary value 
and that if he puts an arbitrarily low value, ii is 
open to the Court to determine the true value. 
40 C. 245 = 16 C.L.J. 194 = 17 C.W.N. 591 ; 

1 1 C.W.N. 705=6 C.L.J. 427. See also 31 
C. 301 ; 14 C.L.J. 47 = 15 C.W.N. 823 ; 40 C. 
L.I. 150 = 79 I.C. 982 = 1924 Cal. 969527c. 
W. N. 627=86 I. C. 853 = 1925 Cal. 814. The 
Patna High Court and the Allahabad High 
Courts are of the same view. 2 P. 198 = 4 P.L.T. 
71 ; 56 I. C. 316 = 4 P. L. J. 703 ; 41 I. C. 9S~ 2 
P. L. W. 173 ; 5 P. L. J. 394 ; 36 A. 500 = 12 A. 
L. J. 844 = 24 I. C. 679. But the Bombay and 
Madras High Courts hold that the plaintiff has 
the right to put his own valuation on the Claim 
and that the court cannot revise such valuation. 
44 B. 331 =22 Bom. L. R. 289; 33 B 30*7 = 11 
Bom. L. R. 30. See also 2 B. 219 cited infra and 
17 B. 56 ; 23 M. 49c = 10 M. L. J. 240 ; 38 M. 922 
= 28 M. I,. J. 118 = 28 I.C. 79 ; see also 37 M. 
480 ; 30 M. 18 ; 24 M. L. J. 233 (F. BO. The 
Privy Council ruling in 23 C. W. N. 753=43 B. 
376 would seem to support this view. There it 
was held that where a plaintiff sues for a decla- 
ratory decree and asks for consequential relief, 
then for purposes of court-fee and for purposes 
of jurisdiction, it is the value that the plaint 
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. . (a) for moveable property where the subject- 

mSLT 0 !?.. property of nb matter has no market-value* as, for instance, in the case of 

documents relating to title, 

to enforce a right to share ( b ) to enforce the right to share in any property 

in joint family property ; on the ground that it is joint family property, 


puts upon the plaint that determines both. In 
Punjab also the court does not interfere with 
plaintiff’s valuation of the suit. 1922 Lah. 236 ; 
Hi P. R. 1913 = 22 I. C. 503 ; 9 I-ah L. J. 579 = 
*9 Punj. L.R. 27. So also in Burma. See 3 Bur. 
L. J. 128 = 1924 Rang. 378 (2). For decisions of 
Nagpur Judicial Commissioner’s Court, see 1924 
Nag. 295 ; 1924 Nag. 316. See also 79 I. C. 582. 

APPEAL. — In the light of the reference to the 
memorandum of appeal in the last paragraph of 
the clause, the appellant can set his own value 
where the subject-matter of the appeal is not co- 
extensive with the original claim. 23 M. 4Q0. 
But a party cannot differently value the relief 
sought by him at different stages of the same 
litigation. 24 M. 331. Seealso 82 I. C. 614 = 
5 Lah. 481 = 1025 Lah. 1. 

Clause (iv) (a). — A suit to recover title deeds, 
although it may involve a question of title, is not 
a suit to obtain possession of land. 4 C. 322 = 

3 L, R. 375. See also 26 C. 204 = 2 C. W. N. 
718 ; 10 P. R. 1871. As to whether a suit for 
recovery of mortgage deed falls under this clause, 
see 39 P. R. 1875. Suit by minor to set aside 
guardian’s transaction— Prayer for possession un- 
necessary — S. 7, 01.(4) («)does not apply. (1928) 
R*. W. N. 389 = A. I. R. 1928 Mad. 816. Where 
A decree affecting in moveable propeity i« sought 
to be set aside the subject-matter of that decree 
is the value of the immoveable property in the 
suit. In such a case the statutory value should 
be adopted. 39 M. L. T. 193 = 105 I. C. 171 =26 
L. W. I59 = A. I. R. 1927 Mad. 825=53 M.L.J. 
267. 

Clause (iv) Cb) — Scope and application. 
— The term ‘any property is wide enough to 
include moveable property.’ A suit for partition 
of moveable property would therefore fall under 
this* sub-clause and not under cl. (iii) of this 
Section. There is a conflict of rulings as to 
whether a suit for bare partition, as where the 
plaintiff is in joint possession and claims sepa- 
rate possession and enjoyment, is to be stamped 
upderthis sub-clause or under Art. 17 of Sch. II. 
According to the following decisions such a suit 
ia impossible to be valued and the sab-clause 
has no application to the case. 10 C. 97 = 13 C. 
L. R. 240 ; 8 C. 757 = 1 1 C. L. R. 95 ; 12 C. W. 
N« 37*0 C. L. J. 651 (it is enough if plaintiff’s 
possession of some part of the joint property is 
admitted or established) ; 20 C. 762 ; 27 I.C. 465 
(CaJ.) ; 34 A- 184 = 8 A.L.J. 1329 = 13 I. C. 185 ; 
43^-396^38 M L. J. 92 ; 21 M.L.J. 21=8 
I. C. 572 (F. B.) ; 5 P.L.J. 540 = 58 I.C. 236; 15 
C. P. UR. 120 ; 61 P. L. R. 1916 = 341 C. 587. 
The principle extends also tp a case where the 
co Owner is to be presumed to be in constructive 
possession on the ground that possession of one 
ipemb*r of the family is possession on behalf of 
aJJ the members. 79 I. CL 713 « < P. L. T. 655 ; 
f9r£. 7/62. The valuation depends upon whether 
tm relief sought Is merely a change in the mode 
of enjoyment of ih« ptt>perty or the enforcement 
oTa ^tpdied *< Fn. L. r. 43*81 L C. 766 


*1924 Nag. 86. See also 23 N. L. R. 73 = 101 I. 
C. 770 = A. I. R. 1927 Nag. 248. The Bombay 
High Court however, is of the view that a suit for 
partition and separate possession of the plaintiff’s 
share of joint family property requires ad valorem 
fee on the value of the share. 18 B. 209. The 
Madras High Coart was also of the same view in 
earlier cases. (24 M. L. J. 233= 18 I. C. 363 ; 4 

M. L. J. no) but subsequently changed its view 
in 43 M. ^96 cited supra. But in a very recent 
case (21 L. W. 207 = 1925 Mad. 468) that court 
has held that the sub-clause applies to a suit for 
partition, where the coparcener is admitted to be 
in joint possession and is not ousted from partici- 
pation in the family properties. The value of the 
shares should be determined according to the 
plaintiff’s valuation of the share which he seeks 
to recover. 21 B. 315 ; 24 M. L. J. 233 = 18 I. C. 
363 (F. B.). 

There is again difference of opinion as to 
whether this sub-clause or clause (v) would apply 
to a case where plaintiff seeking partition is 
neither in actual or constructive possession but 
the property is in the possession of the defendant. 
In such cases the Calcutta High Court has held 
that the suit must be a suit for possession and 
partition. 12C. W. N. 37=6 C. L. J. 6515211. 
C. 465 (Cal.). See also 2 1 C. L. J. 253 = 27 I. C. 
465 = 20 C. W. N. 51 ; 9 C. L. J. 128=3 
I. C. 304. Where the plaintiffs prayed in 
a suit for a partition and in the alterna- 
tive for delivery of possession of his share, 
the court-fee has to be paid as in a parti- 
tion suit. 6 Pat. 506 = 8 Pat. L. T. 34 = A. I. R. 
1927 Pat, 145 A mere denial however on the 
part of the defendant of the plaintiff’s title and 
possession does not convert the suit into one of 
declaration of title and recovery of. possession. 
12 C. W. N. 37 =6 C. L. J. 6s 1. The Bombay 
High Court also has held that a suit for 
separate possession by partition falls under S. 7 
(v). 33 B. 658 = 11 Bom. J . R. 1074 = 4 I.C. 
243. As to the view held by the Madras High 
Court, see 20 Mad. 389 ; 14 Mad. 183. Accord- 
ing to Patna High Court, where defendants are 
in possession of any part of the property to be 
partitioned and have denied the plaintiff’s title 
thereto, the suit is not merely for partition and 
ad valorem court-fee must be paid on the share 
claimed in that part. 56 I. C. 570= 1 P. L. T. 
529, See also 6 P. L. j. 662 =3 P. L. T. 293 ; 
5 P. L. J. 540 = i P. L. T. 595. In Punjab the 
sub-clause is applicable to a suit to enforce a 
right to share in any joint family property. 2 Lah. 
114=61 I. C. 628. A suit to establish separate 
possession of admitted share in the joint* family 
property on the allegation that his right to 
separate possession was denied falls under this 
subclause. 104 P. R. 1895. The Judicial Com- 
missioner’s Court at Nagpur held that where 
there is a clear denial of the plaintiff's right to 
stare the suit is one to enforce the right to share 
in the property falling tinder S. 7, cl. 0 v)(£>, 20 

N. L. R. 43* 1914 Kag. 86 See also 9 Bur. L. T, 
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for a declaratory decree and r \ ± t, . , . 

consequential relief ; t0 obtain a declaratory decree or order* 


97 = 35 I. C. 731 . See also the judgment of W est- 
ropp, C. J., in 2 Bom. 219. 

Clause (iv) (c).— C onsequential Be- 
lief. — Consequential relief means a substantial 
remedy in accordance with the title of which de- 
claration is prayed for. 24 I. C. 316*-- 1 L. W. 
398. See also 24 C. W. N. 33 (P. C.), One de- 
claration may be consequential relief to another. 
44 C. 352-21 C. W. N. 834. The question 
whether there is really a praver for consequen- 
tial relief must depend upon the substance of the 
claim and not the words which the plaintiff 
chooses to use. 20 M.L.J. 791 = 5 I.C. 927; 30 M. 
18 ; 38 M. 922 (F. B.). See also 35 I. C. 797 = 21 
C. W. N. 375 ; 3 Pat. 91 5 =80 I. C. 544, See 
also 1925 Mad. 713 = 48 M. L. J. 688. When the 
first relief in the suit relates to a declaration as to 
the general title of the plaintiff to all the proper- 
ties she inherited and the second to set aside a 
particular deed of transfer in respect of a parti- 
cular property inherited by her, held , the reliefs 
are separate and necessary and ad valorem court - 
fee must be paid 5Pat. 496 =- A. I R 1926 Pat. 453. 
The prayer for the appointment of a receiver in 
a suit by a Hindu reversioner for a declaration 
that an alienation by the widow is not binding on 
the reversion cannot be regarded as a ‘consequen- 
tial relief’ since both the reliefs are unconnected 
and independent of each other. The proper 
court-fee payable is for declaration under Sch. II, 
Art. 17- A (Mad. Am, Act) and for Receiver 
under Sch. I, Art. 127 B (Vlad. Am. Act) 23 L. 
W. 581 -*.96 I. C. 129 = A. I. R. 1926 Mad. 678 = 
51 M.L.J. 67 ; but see 38 M. 922 ; 19 I.C. 859 = 
93 P. R. 1913. 

Clause inapplicable to suits for bare 
Declaration— Sch. II, Art. 17.— Under Sch. 
II Art. 17 a fixed fee of Rs. 10 has to be paid on 
a plaint for a declaratory decree where no conse- 
quential relief is prayed for. 43 B. 507=46 I A. 
24 = 36 M. L. J 437 = 2 1 Bom. L. R. 489. See also 
69 I. C. 577 ; 23 A. L. J. 344 = 47 All. 501 = 1925 
All. 602. A suit for a declaration that a certain 
alienation made by the plaintiffs father should 
not be binding upon their reversionary interest 
comes under Art. 17 of Sch. II 5 Lah. 137 = 
1924 Lah. 530 = 83 I. C. 332. So also a suit for 
a declaration that the plaintiff is the real owner 
of a decree obtained by defendants against a 
third party and praying for transfer of the decree 
to the plaintiff. 47 P. R. 1911 **9 I. C. 673. Also 
a suit for a bare declaration that a certain decree 
is ineffectual and not binding on the plaintiff. 
30 C. 788. Also suit for a declaration that 
plaintiffs were occupancy tenants and not tenure 
holders and that the survey entry describing them 
as tenants was wrong and not binding on them 
falls under Art. 17 (iff) SO I* C, 298 = 4 P. L. J, 
302. Also a suit for declaration that certain 
property belonged to plaintiff and was not liable 
to be sold under a mortgage decree for sale, to 
which plaintiff was not a party. 1 O. W. N. 582. 

WHAT DETERMINES THE VALUE IN A SUIT 
UNDER THE CLAUSE. — Where the plaint prays 
for a declaration and consequential relief, the 
value of the consequential relief determines the 
court fee. 3^P. 640 = 80 I.C, 563; see also 4 P,L,J. 
297 «46 I C. 24 5 P. L> J. 394' A suit was 


filed for a declaration, but pending the suit an 
injunction was obtained. The suit being dismis- 
sed, an appeal was preferred, the injunction sub- 
sisting at the time of the appeal. Held , for pur- 
poses of court- fees, the appeal fell within S. 7 (iv) 
(<0 and ad valorem was payable on the conse- 
quential relief. 5 Pat. 211=941. c. 2* = A. I. R. 
1926 Pat. 249. Where however an appeal is 
preferred only against the declaration, it may be 
valued under Sch. II, Art. 17. 2 P. 640 = 2 P. L 
R. 193=80 I. C. 563 = 1924 P. 582. A suit fora 
declaration that a certain decree is not binding 
on the plaintiffs or the properties in their hands 
and for possession of a portion of those properties 
which had been sold in execution of the decree 
is a suit for declaration and consequential relief 
and court-fee is to be paid only on the relief for 
possession. 38 M. 1184 = 25 I. C 683 = 1 L. W. 
824. In a suit for a declaration and consequen- 
tial relief, the plaintiff is bound to pay ad valorem 
fees in proportion to the loss from which he 
seeks to be relieved. 56 I. C 316 = 4 p.L.J. 703. 

Suits which fall under the Sub- 
clause.— Suits for declaration and injunction, 
17 B. 56 ; 18 B. 100 ; 17 S.L.R. 15 =80 I.C. 969 ; 
36 A. 500 = 241. C. 679 = 12 A. L. J. 844; 1922 
Nag. 264. If there are other consequential reliefs 
prayed for along with an injunction, they should 
be valued according to law and the proper court- 
fee would depend upon the total value. 43 I. C. 
995 =B (*9i8)M W. N.40. A suit for a declara- 
tion that plaintiff is the sole shebait, and for an in- 
junction restraining the defendant from interfering 
with his possession of. c the endowed properties, 
falls within S. 7 (iv) (c). 40 C. 245 = 16 C. L. J. 
194 = 17 C. W. N. 591 ; see also 1922 Lah. 236. 
Also a suit for a declaration of plaintiff’s right to 
a jungle and for an injunction restraining defend- 
ants from cutting trees, 32 C. 734=9 C. W. N. 
690. Also a suit for declaration that a tax is’ille- 
gai and for injunction to restrain collection 105 
I.C. 80. Also a suit for declaration that a will is a 
forgery and that plaintiff is the legal heir and for 
an injuifction restraining the defendant from inter- 
fering bis property. 9 Lah. L. J. 579 = 29 Punj. L. 
R. 27. In such a suit, the plaintiff is entitled to flx 
any arbitrary value and the court need not see if 
the value fixed by him is proportionate to the 
value of the property. ( Ihtd .) See the cases cited 
tnfra on this point. In a suit for declaration of 
title to immoveable property and injunction, valu- 
ation under the proviso to cl. (c) (Madras Act), 
shall not be less than half the value of the pro- 
perty calculated according to cl. (v); such poltiah 
of the property only, as is the subject matter df 
dispute need be valued. 21 L. W. 699 =89 I. C. 
930 = 1925 Mad. 1143- 

Prayer FOR CONFIRMATION OF POSfcftg- 
SION. — A prayer for confirmation of possession 
includes a prayer for recovery of possession if 
the court thinks the plaintiff is out of possession. 
2 P. 19S = 4 P. L, T. 71. Where a Magistrate pas- 
ses an order under S. 146, Cr.P.C., and interferes 
with possession relief regarding possession should 
also be prayed for. 103 I. C. 351 = 1927 Nag. 316. 
A suit for declaration that a revenue sale Is invalid 
and foi confirmation or restoration of Dos session 
fails under the clause. 46 I.C, 385 *3 p&,. ). 448. 
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where consequential relief is prayed, 

Also a salt for declaration of title as adopted son, house, held> the suit was one for ejectment falling 


a challenge having been directly thrown on the 
title, and for possession. 1922 Pat. 6 (C.W.N.) 
= 1923 P. ico ; 56 I. C. 422 =.5 P.L.J. 339. Also 
a suit by reversioner, after the death of the 
widow for a declaration and possession against an 
alienee of the widow. 2 P. L. T. 607 «=6i I. C. 
565 =6 P, L. J. 10. Also a suit to set aside an 
illegal sale held for arrears of revenue and a 
declaration of right and for possession. 6 C. W. 

N. 157. 

The following suits have been held to come 
within the sub-clause : — A suit for a declaration 
that a sale held in execution of a decree against 
some members of a Hindu family was null and 
void. 1 P. 197^=1922 P. 404. A suit for assess- 
ment of rent and recovery of a specific sum of 
money as damages for use and occupation. 4 Pat. 
L. J. 561 =51 I. C. 16. A suit under S. 104-H of 
the B. T. Act for a declaration that the plaintiff 
Is a raiyat and not a tenure-holder, and for settle- 
ment of fair rent. 18 I. C. 188 — 17 C. L. J. 426 ; 
see also 11 C. L. J. 156 = 51. C. 141. See also 
6 P. 17 = 100 I. C. 913=8 Pat. L. T. 366 = A. I R. 
1927 Pat. 123. A suit for a declaration that the 
plaintiff is a raiyat and the defendants, his under- 
raiyats and for ejectment of the latter. 65 I C. 240 
(Pat.). A suit for a declaration that plaintiff is tn 
titled to a certain annuity and to recover the same 
as an heir. 27 Bom. L. R. 247=87 I. C. 801 = 
1925 Bom. 282 ( 1 ). A suit for a declaration that 
certain alienation made by a Hindu widow does 
not affect plaintiff’s reversionary rights, for 
appointment of a receiver and for lestoration of 
property to the st&tus quo ante . 19 I. C. 859 =93 

P. R. 1913 ; see also 36 I. C. 831 (Mad.) ; 38 M. 
922; 62 I. C. 36 (Pat.); but see 23 L.W. 581 =96 
I. C. I29 = A. I. R. 1926 Mad 678=51 M I.. J. 
67 cited tnfra . A suit for declaration of right to 
administration of the estate and appointment of 
an interim Receiver. 27 C. W. N. 457 = 1923 Cal. 
336. A suit by an insolvent to declare a sale-deed 
by Official Receiver not binding upon him and for 
appointment of another Receiver. 32 M.L.J. 447 
= 40 I.C. 620. A suit for a declaration that de- 
fendant is the wife of the plaintiff and for the 
restitution of conjugal rights 28 C. 567. A suit 
to set aside a lease and to have the buildings 
erected by the lessee demolished. 4 A. 320 (F B.). 
A suit to set aside a trust deed and for recovery 
of trust money. 10 C. 380. 

SUITS NOT COMING .UNDER THE SUB- 
CLAUSE. — A suit for declaration and consequen- 
tial relief prima facie comes within S. 7, cl. (iv) 
(c) but if at the same time it comes within any 
of the other classes of suits specified in the sec- 
tion, it must be so treated. 38 M 922=28 M, 
It.]. 

Casks under Cl. (v) & cl. (iv) (c) — a 
suit to set aside an execution sale of certain 
properties on the ground that the decree having 
been previously adjusted could not be executed 
and that the sale w-as therefore null and void, is 
one substantially for possession and comes under 
Cl. (?) and not under $. 7 (iv) (r). 49 C. 880 = 
a? C. W 4 N. 566=38 C.L.J. 74 = 1922 C. 506 ; 
Mf 94IC 179- 13 O.L.J. 124 =A.I.R. 1926 
Qndh 380. Where the prayer was that upon the 
^fefrnipafion oi ihe plaintiff’s proprietary inte- 
rest ina house, ^be defendants who were merely 
ffcj wilj *iay b« ordered to vacate the 


under S. 7, cl. 5. 5 Pat . 631. As to a suit for the 
removal of the manager of the religious institu- 
tion on the ground that it is a private one and 
that the plaintiff alone has the power to appoint 
and dismiss the manager. 17 I C. 270 = 216 
P.L.R. 1912. On the point, see also 12 M. 223 ; 
15 M. 501, 

Suits for cancellation of a decree 

OR DOCUMENT.— (Now separately provided for, 
so far as Madras is concerned, by clause (v-a) 
inserted by Madras Act V of 1922). (1) De- 
crees : — A suit to declare a decree or document 
to which plaintiff was a party is not binding on 
him falls within this clause 38 M. 922=28 M. 
L. J. 1 18; see also 43 I.C. 962 =3 P. L. J. 92. But 
the Bombay High Court has held that a suit 
in which the only prayer was to have the decree 
set aside as null and void is a suit for declaration 
without consequential rel ef falling under Art. 17 
of Schedule II. 20 B. 736. A suit to set aside a 
decree on the ground of fraud would fall under 
this sub-clause. 7 Lah. L. J. 15 =86 I. C. 680 = 
1925 I.ah. 346 ; 16 N. L. R. 84 = 36 I. C. 360. 
See also 8 Lah. 531 =9 Lah. L. J. 400 = 102 I. C. 
46 = 1927 I ah. 499. A suit for a declaration that 
a decree was fraudulent and incapable of execu- 
tion and that the family property should be releas- 
ed from execution falls under S 7 (iv) (c) and is 
not a suit for possession under Cl. (v) 40 C. 615 
= 2 1 I. C. 404 ; see also 51 I. C. 556 = 24 M.L T. 
254 ; 56 I, C. 550. A suit for declaration that the 
decree obtained by the defendant is fraudulent 
and for an injunction restraining the defendant 
from interfering with the plaintiffs’ possession of 
the property in suit falls under Cl. (iv) (c). 40 C. 
L J. 150 = 79 I. C. 982 = 1924 Cal. 969. Suit, by 
a minor on attaining majority to set aside a mort- 
age decree against him as void, falls within CL 
iv) (c). 65 I. C. 980 = 24 O. C. 361. A persem 
not a party to the decree, may sue to have it 
declared void without asking for any consequen- 
tial relief and the suit is not governed by Cl. (iv) 
(c). s Lah. L. J. 537 = 1923 Lah. 373. 

(2) Documents A suit for declaration of the 
invalidity of a mortgage deed, for cancellation and 
for an injunction restraining the defendant from 
enforcing its terms, would fall within the sub- 
clause (iv) (c). 13 I.C. 86 1 =• 7 N.L.R. 190. So 

also a suit to declare a gift deed executed by the 
plaintiff’s husband in favour of the defendant 
was void, as he was a lunatic, and praying that 
possession be delivered to plaintiff as manager 
on behalf of her lunatic husband comes under 
Cl. (iv) (c). 22 A.L.J. 945=47 A. 78. Also a 

suit for declaration by a member of a joint 
Hindu family that a mortgage deed executed by 
a deceased coparcener is not binding on him and 
also for possession of the property. 26 A. L. J. 
316 = A*. I. R. 1928 All. 248 Even where the 
suit is framed as one for possession, the suit 
would fall under the sub-clause (iv) (c) if the 
defendant holds the property under a document 
executed by the plaintiff and it is necessary first 
to obtain cancellation. 38 M. 321 ; 24 M.L.J. 
592. And the court-fee must be calculated on 
the actual value of the property. 3 Pat. L.J. 92 
= 43 I. C. 962. A suit for cancellation of a 
registered instrument under S 39 of the Sp. Rel 
Act, is a suit for declaration and consequential 
relief. 45 LC. 238 = 3 P.L J.194. See also 23 Hi 
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for an injunction ; (d) to obt&iri an injunction, 

. (e) for a right to some benefit (not herein othei*- 

for easements ; wise f 0 r) to arise out of land, and 

for accounts; (/) for accounts— 


490 ; 29 B. 207=6 Bom. L. R. 1125 ; 35 P. R. 
1914 = 25 I.C. 435. So also suit for cancellation 
of a will falls under the clause. 36 I.C. 95 =87 
P.R. 1916. A suit for a declaration that a deed 
is inoperative is in substance one for its cancel- 
lation. 20 M. L. J. 791=5 I. C. 927. Persons 
who are not parties to a document need not sue 
for its cancellation. Thus a suit for a declara- 
tion that mortgage deed is not binding on the 
plaintiff who was not a party to the same, falls 
under Sch. II, Art. I7-A and not S. 7 (4) (c). 87 
I.C. 660 (2 ) = 1925 Mad. 713 = 48 M.L.J. 688; see 
also 5 A. 331 ; (1924) MW.N. 210 = 78 IC. ti8 
(2) = i924 Mad. 611(2). Where however can- 
cellation is specifically asked though unneces- 
sarily, the suit w T ould fall under this sub-clause. 
44 A. 629 = 20 A. L. J. 587 = 1922 All. 358. 

Valuation in such suits.— T he insertion 
of clause (v-a) by Madras Act V of 1922 provides 
that the valuation in such suits should not be 
arbitrary at the pleasure of the plaintiff, but 
must be according to the value of the suhject- 
matter of the suit where it has got a money-value. 
This was so even according to the Original Act 
according to the decisions of the Calcutta High 
Court. See 40 C. L. J. 150 = 79 I. C. 982 = 1924 
Cal. 969. See also 1 Horn. 18 ; 3 Pat. L. J. 92 = 43 
I.C. 962. Where the plaintift is interested only in 
a portion of the property in respect of which the 
decree was parsed, the suit must be valued only 
according to the extent of the plaintiff’s claim. 
42 C 370 = 36 I.C. 111 = 19 C. W. N. 895 ; see 
also 4 P. L. J. 1 9 f =44 1 C. 891 = 1918 Pat. 223 
(C. W. N.). 

Clause (iv; (d). — See 45 567^59 I- C. 

777 ; 46 I. C. 884 = 63 P. R. 1 902 . in a suit for 
injunction, relief cannot be valued differently for 
court-fee* and jurisdiction. 22 Bom. L.R. 1450 : 
99 l. C. 868 ; 92 I. C. 730 = A. I. R 1926 Mad. 
591. ( See Suits Valuation Act, S. 8). Plain- 
tiff can put his own valuation and where the 
Lower Court finds that the valuation is reasona- 
ble, the High Court will not interfere with it. 94 
I. C. 103 (2, — 1926 P. H. C. C. 102 =A. I. R. 
1926 Pat. 334. As to declaratory suits where the 
plaintiffs asked for injunction, see 21 I. C. 771 = 
19 C. L. J. 15 ; 11 Bom. 100 ; 31 C. W. N. 
I045 = A. I. R. 1927 Cal. 775 ; 48 All. 412 
= 94 I. C. 951=24 A, L. «J. 478=A. I. R. 
1926 All. 423 ; see also the cases noted under 
cl.* (iv) (c). A suit for rent and . for decla- 
ration of title with injunction falls under S. 7 ( 1 ) 
and (iv) (d) as the injunction is a distinct 
and independent relief. 17 I. C. 44 *=6 S. L. R 
1 14; 19 A. 60; see also 4 A. 329 on the sub-clause. 

Clause (iv) («). — This sab clause would 
apply to suits in respect of rights of way, right to 
light and air and other rights of easements over 
immovable property. 

Clause (iv) (().— The value of a suit for 
accounts is the approximate value stated in the 
plaint, which determines the court-fees as well 
as the forum. 6 C.L.J. 225. See also 100 I.C. 
632 «8 P. L. J. 145. The plaintiff is entitled to 
value the relief at any figure he chooses and thq 


stamp will have to be made up subsequently if 
relief of greater value is granted to him. 8 Lah. 
L.J. 78 = 94 I.C. 650 = A. I. K. 1926 Lah 24211)*. 
The court trying such suit does not lose its 
jurisdiction because the amount found due 
exceeds the jurisdiction of the Court. 9 N.L.R. 
112=20 I.C. 928 ; 25 M. 543 ; 40 M. 1 =32 M. 
L.J. 221 ; 16 A. 286 ; 33 A. 97. The Calcutta 
High Court has however held that the Court can 
only award a sum up to the limits of its pecuniary 
jurisdiction. 13 C. W. N. 493. S. 11 provides 
the means of recovery of excess Court-fee due on 
the excess decreed. 46 I.C. 165 = 22 C.W.N. 
669 ; 45 C. 634. 

Scope of the Sub Clause (iv) (f).— T he 
sub-clause would cover all suits which involve 
accounting between parties. Thus a claim for 
accounts in a partnership suit would fall under 
the sub-clause. 46 I.C. 165 =22 C.W.N. 669; 
15 Pom. L.R. 1123 = 22 I.C. 71 ; 7 B. \2 5 ; 13 
C.L.K. 160. So also a suit for administration 
and accounts. 39 B. 545 = 29 I.C. 940 = 17 Bom. 
L - R. 574 J 45 C. 634 =22 C. W. N. 115 ; see also 
100 P.R. 1914 = 26 I. C. 342; 55 I.C. 258 = 12 
Bur. L. '1 . 207 ; 44 C. 890 = 24 C. L. J. 448 = 21 
C. W. N. 310 ; 24 I. C. 643 = 7 O. L. J. 281. A 
claim for mesne profits is not a claim, the value 
of which cannot be ascertained, and ad valorem 
Court-fee is to be paid thereon and plaintiff 
cannot recover anything in excess of the valua- 
tion put by him. 1 P. L. W. 781 =40 I. C. 570 = 

3 V L- J. 67. 

Appeal in cases Calling under thje 
SUB-CLAUSE (Tv)(f). — Where a person appeals 
from a preliminary decree in a suit for account, 
he is allowed the option of placing his own valu- 
ation upon the memorandum of appeal and he is 
not bound by the valuation put upon the claim in 
the plaint. 44 A. 542 = 20 A. L. J. 416 = 1922 
All. 228 ; 47 A. 756 = 23 A. L. J. 725 =L. R. 6 
A. 362=89 I. C. 122 = 1925 All. 887 ; 3 P. 146 = 

4 P. L. T. 638 = 1924 P. i6i ; 91 I. C. 32 = 26 
Punj. L. R. 825 = A. I. R. 1926 Lah. 189' But 
see contra (1921) M. W. N. 558 = 70 I. C. 392 ; 
39 M. 725 =33 I- C. 602=30 M. L. J 402 ; 23 M. 
490 ; 20 I. C. 928 =9 N. L. R. 1 12 : 79 I. C. 923 
(Sind) ; 7 P. R. 1915=281. C. 262 ; see also 
1924 P. 21 1. It was held in a recent case in Sind 
that in an appeal from a preliminary decree pas- 
sed in a suit for accounts the valuation once fixed 
by the plaintiff must be adhered to in appeal 
unless the subject-matter of the appeal is not 
identical with that of the suit, in w hich case, it is 
open to the appellant to value the subject-matter 
of the appeal differently and to pay the court-fee 
thereon. 21 S. L. R. 377 =98 I. C. 909= A. I. R. 
1927 Sind ioo. On an appeal against the preli- 
minary decree for winding up a partnership, a 
Court-fee of Rs. 10 is sufficient, other questions 
relating to allowing or disallowing certain items 
being incidental. 1 Lah. 6 = 19 P. L. R. 1920s 
57 1 . C. 185=6 P. W. R. 1920. Where a plain- 
tiff definitely fixes a certain sum as the amount 
of his claim, this must be considered as the value 
9I the original suit *s well *sth«. appeal* 
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according to the amount at which the relief sought is valued in the plaint or 
memorandum of appeal : 

In all such suits the plaintiff shall state the amount at which he values the 
relief sought [* * * *] J : 

(v) In suits for the possession of land, houses and 
for possession of lands, g arc ]en? — according to the value of the subject-matter ; 
houses and gardens ; and such value shall be deemed to be- 


where the subject-matter is land, and 

(a) where the land forms an entire estate, or a definite share of an estate, 
paying- annual revenue to Government, 

or forms part of such an estate and is recorded in the Collectors register as 
separately assessed with such revenue, 

^nd such revenue is permanently settled — 
ten times the revenue so payable : 

(&) where the land forms an entire estate, or a definite share of an estate, pay- 
ing annual revenue to Government, or forms part of such estate and is recorded as 
aforesaid ; 

and such revenue is settled, but not permanently — 
five times the revenue so payable : 

(c) where the land pays no such revenue, or has been partially exempted from 
Such payment, or is charged with any fixed payment in lieu of such revenue, 


when he fixes a certain sum as the amount of 
hi« claim only approximately, the amount found 
due by the Court determines the forum of 
appeal. 34 C. 954 = i* C.W.N. 1133-6 C,L.J. 
255 ! 31 C. 365 ; 9 Lah. 23. But see 40 M. 8 — 
32 M.L.J. 221. 

Sec. 7 (iv) (f). — ^he words “ and the provi- 
sions of the Code of Civil Procedure, section 
thirty-one, shall apply as if for the word ‘claim’ 
the words ‘relief sought’ were substituted” were 
repealed by the Repealing and Amending Act 
(XII of 1891). 

CUuit (▼). APPLICABILITY.— A suit for decla- 
ration of title as adopted son and for possession 
is a suit that comes within Cl. (4) (c) and not 
within cl. (5). 1922 Pat. 6 (C. W.N.) = 192* P. 
100 ; 5 P.L.J. 339=561.0,422. Sic alio $ M 
ii 84 = iL.W. 824=251.0.683. (Suit for dec- 
laration that a decree is void and for possession 
of properties sold in execution thereof). A suit 
by Hindu reversioners to recover possession of 
property gifted by Hindu widow after her death 
falls uruder Cl. (,v) though the prayer was for 
declaration and consequential relief. 3 P 
L. T. 704=1922 Pat. 291 (C. W. N.) = 1922 P. 
615 (F. B .) ; see also 57 I.C. 494 = 18 A.L.J. 903. 
A suit by a tenant against the landlord and other 
tenants is governed by S. 7 (v) not cl.(xi) 25 I.C. 
507 =» 19 C. L. J. 418. See also 17 M. L. J. 478 = 
31 M. 14. Suit for possession against a tenant 
holding over in defiance of a notice to quit, is one 
against a trespasser and is governed by this 
clause and not by cl. (xi) (cc). 1923 Nag. 310=8 
N. L. J. 63. A suit for possession and also for 
an order to compel defendant to execute and 
register a sale deed, the plaintiff alleging that 
the land had been sold to him and that the defen- 
dant had received part of the consideration is a 
suit for possession only within the clause and not 
also for specific performance. 60 I. C. 513 ; 14 
€. I* J, 159. An appeal by alienee defendant 
against a decree setting aside a sale of joint 
latarily property on condition that plaintiff paid a 
xertai* mm of money, should be stamped under 


S. 7 (v). 47 M. L. J. 919 =48 M. 652 = 1925 Mad. 
323. An appeal claiming that the appellant 
must be appointed trustee of the durgas in suit in 
the place of plaintiffs appointed by the Court 
falls under S. 7, Cl. (5) and not under Art. 17-B, 
Sch. II. 88 I. C. 209 = 1925 Mad. 804=48 M. L. 
J* 57 1 • 

Clause (v) (a). — A share in an under-pro- 
prietary tenure in a village is a definite share 
within sub-clause ( a ). 24 O. C. 29 = 58 I. C. 132. 

See also 2 C. 192. Government of India Notifica- 
tion No. 358, dated 10th Sept. 1921, “ Fractional 
share ” in the notification covers also a case 
where the plaintiff claims a definite share. 105 
I C. 881 = A. I. R. 1927 Mad. 1002. 

Ciauie (v) (b ). — ‘ Definite share ’ of an 
estate means an undivided tangible fraction of 
an estate. 10 M. L. T. 206=33!. C. 683. As 
to the meaning, see also 3 A. L. T. 51 r ; 16 A. 

286. Individual filed plots forming part of a 
holding but not separately assessed not a defi- 
nite share. 2 Bur. L. J. 39 = 75 I. C. 217. On 
the point, see also 46 M. L. J. 345 =77 I. C. 781. 
Suits for possession of inam lands wrongly 
classed as ryotwari may be valued as such 
under Cl. (b). 41 I. C. 167 (Mad). 

Claus© (v) (c). — ‘Such revenue’ means an 
annual revenue payable to Government on an 
entire estate or defined share thereof, fixed per- 
manently or not. Lands subject to fluctuating 
assessment are within this sub-clause and not 
within S. 7 (v) (d) 40 P. R. 1919=50 I. C. 142. 
“The year next before the date of presenting 
the plaint” — meaning, see 3 A. L. J. 244^28 A. 
411. If the subject-matter of the suit is land 
paying no revenue and has produced no profits 
during the year next preceding the suit, the 
valuation should be made with reference to 
similar land in the neighbourhood, irrespective 
of the fact that the land ts ‘Religious land*. 60 I. 
C. 5 ~( 1920) 3 U. B. R. 236. A defendant is not 
estopped from valuing the appeal correctly simply 
because he did not object to the valuation of the 
plaintiff ip {he fuJt, Tb* plaintiff paid court-fe^ 
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and nett profits have arisen from the land during the year next before the date 
of presenting the plaint — 

fifteen times such nett profits : 

but where no such nett profits have arisen therefrom — the amount at which the 
court shall estimate the land with reference to the value of similar land in the 
neighbourhood : 

( d ) where the land forms part of an estate paying revenue to Government, 
but is not a definite share of such estate and is not separately assessed as above-men- 
tioned — the market-value of thel and : 


Provided that, in the territories subject to the 
Wv ViS0 aS l ° Bombay Presi ‘ Governor of Bombay in Council the value of the land shall 
y * be deemed to be— 

(1) where the land is held on settlement for a period not exceeding thirty years 
ind pays the full assessment to Government — a sum equal to five times the survey- 
issessment : 

(2) where the land is held on a permanent settlement, or on a settlement for 
iny period exceeding thirty years, and pays the full assessment to Government — a sum 
squal to ten times the survey-assessment ; and 

(3) Where the whole or any part of the annual survey-assessment is remitted 
—a sum computed under paragraph (1) or paragraph (2) of this proviso, as the case 
nay be, in addition to ten times the assessment, or the portion of assessment, so 
•emitted : 

Explanation . — The word “ estate ,, l as used in this paragraph, means any 
and subject to the payment of revenue, for which the proprietor or farmer or raiyat 
shall have executed a separate engagement to Government, or which, in the absence of 
such engagement, shall have been separately assessed with revenue : 


For houses and gardens ; (<?) Where the subject-matter is a house or garden — 

iccording to the market-value of the house or garden : 

(vi) In suits to enforce a right of pre-emption— ac- 
t° enforce a right of pre- cording to the value (computed in accordance with para- 

niptlon ’ graph v of this section) of the land, house or garden in 

espect of which the right is claimed : 

(vii) In suits for the interest of an assignee of 

and^e^nue 81 ° * ass,gnee o£ land revenue — fifteen times his nett profits as such for 
ant revenue, the year next before the date of presenting the plaint : 


in th e-market -value. The suit was decreed. The 
lefendant in appeal paid Court-fee on fifteen 
imes the net profits. Defendant’s valuation was 
orrect. 49 A. 398 = 100 I. C. 35 = 25 A. L. J. 
58= A I. R. 1927 All. 308. 

Sub Cl. (▼) ( 4 ).— \ suit for possession of 

> plot of land but not of a definite fractional 
hare, sold out of a holding is governed by S 7 
/ fd) and the Court-fee should be calculated on 
he market-value of the land where it is impos- 
ible to find out the actual revenue on the said 
►lot. 33 A. 630^8 A. L. J. 798 ; see also 1 R. 
92=2 Bur. L. J. 39 = 1923 Rang. 246; 6 P. R. 
883; 16 A. 403. So also a suit for a portion of 
. Survey number not separately assessed. 34 M. 
-.J 558 = 47 I. C. 543=8 L. W. 88 ; and a suit 
or a land forming an indefinite share of an 
state. 41 C 81 2 =*18 C W. N. 659. 

Sub-Cl. (v). (e) — As to the meaning of the 
rord ’garden’ see 40 M. 824 =5 L. W . 270 = 39 I 
: 254 = 21 M.L.T 251-2 Lah. L. J. 362; 68 1 , 
345; 30 I. C. 845 = 18 M. L. T. 243. A suit 
or possession of garden land, though assessed 

> land revenue is governed by S. (v) (e). 71 

R. 1914 = 25 I. C. 545 * hi a suit for Und ’ 
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trees standing thereon need not be separately 
valued, jo M. 824 = 39 I. C. 254. There is no 
market-value for a temple and a suit for recovery 
of possession of temple falls under Sch. II, Art. 
17(b) and not under S. 7, V (e). 46 M. 782 = 
45 M. L. J. 274 (F.B. ). Easement over land or 
building suit to establish right of — Court-fee 2? 
L W. 158=38 M. L. T (H. C.) 18= too I* C. 
263 = A I. R. 1927 Mad. 348=52 M. L. J. 12 1. 

Cl VI. — The Court- fees in a pre-emption 
suit in respect of a sale of land paying revenue 
should be calculated according to S. 7 (v). 15 

P. R. 1919 = 49 I. C. 358 ; see also 3 2 A. 19=6 
A. L. J. 905 ; 3 A. L. J. 244 = 28 A. 41 x. The 
market -value of the property in a suit for pre- 
emption is to be determined with reference to its 
value at the date of the sale and not with refe- 
rence to its value at the date of the institution of 
the suit 1924 Lah. 380. 

Appeal in Cases coming under the 
CLAUSE. — Where appeal is by the vendees 
objecting that plaintiff is not entitled to the land, 
the Court fee to be fi*ed will be in accordance 
with S. 7 (VI). 76P. R. 1913 = 19!. C 961; 
see ajso 6 A. 488. But where the objection is 
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(viii) In suits to set aside an attachment of land or of an interest in land or 
revenue — according to the amount for which the land or 
to set aside an attachment . interest was attached : 

Provided that, where such amount exceeds the value of the land or interest, the 
amount of fee shall be computed as if the suit were for the possession of such land or 
interest. 

(ix) In suits against a mortgagee for the recovery 
to redeem ; 0 f t h e p r0 perty mortgaged. 


only to the amount to be paid by the pre-emptor, 
it should be calculated ad valorem on the 
difference between the amount awarded and that 
claimed or admitted. 32 A See also 40 A. 

353 = 441. C. 666-16 A. L.J. 174. 

Cl VIII.— A suit to set aside a sale on 

the ground that the attachment was not binding 
is virtually a suit to set aside the attachment 
within the clause. 14 M. L. J » 44* As to suit 
by unsuccessful claimant of property attached, 
c 202 (P. C.) = I2 C. W N. 169; see 
also So P. R. 1886. A suit by decree-holder for 
restoration of attachment falls under this clause. 

n b R. 1807 1901, Vol. II. P» 355* 

‘qY IX— The court-fee payable in a suit 
to redeem Katiom is in accordance with the 
provisions of this clause. 23 1 • 7 5 95 

C 26 (1 ) = A. I. R. 1026 Mad 667. 

SUITS FOR REDEMPTION, FORECLOSURE, 
ETC— In such suits Court-fee is payable 
only’ upon the principal amount secured by 
the mortgage. 57 I. C. 6 7 3- The Puff 's not 
bound to pay Court-fee upon the surplus amount 
claimed as mesne profits. L R. 3 A. 6.8-45 A. 

_ ,023 All. 261; see also 1924 Nag. 346; 31 
A 44 Nor on interest due on the mortgage 13 
a' 04 • 14 M. 480. Suit for sale on mortgage is 
n it go'verned by the clause 7 B L. R. .94- A so 
a soft for possession brought after a decree for 
foreclosure has been obtained 1 C L. R. 471- 
The proper valuation of a su.t for redemption is 
the amount of the mortgage admitted by the 
plaindff to be binding on him and not that 1 of the 
mortgages set up by the defendant. 37 M. 420 
I c 587 In a suit for redemption by a 
co-mortgagor of his share of the mortgaged pro- 
perty, the Court fee is to be calculated on the 
amount of the mortgage debt charged on h s 
share of the property. 45I. C. 3 c °-5 C). . J. 

42 • see also 6 B. 324- A sult nieiely to redeem 

mortgage without praying for additional relief 

faRs under S. 7, cl. is. But if there is also a 
prayer for payment of money found due on 
accounts being taken, additional Court-fees 
should be paid on the amount so claimed. 17 I- 
c 442 = 12 M. L. T. 493 : see also 1 3 O. C. 32 - 
tic 444- But see contra 29 A. 471 ; 38 M. 25. 
Where the plaintiff merely asks that accounts be 
token and arrears of rent deducted from the 
mortgage amount, the Court fee should be calcu- 
lated^ according to the principal sum only. 19 M. 

^APPEALS IN SUITS FOR REDEMPTION AND 
FORECLOSURE.-Tbere is a conflict of rulings 
o^ the question whether the clause ts 
.nolicable to appeals and whether the fee 
fa ^ such appeals should be also calculated 
^ principal amount under the Clause or on 
the amount in dispute under Art. I, Sch. 1. 
According to’ Allahabad High Court, the Court- 
fee* should be calculated on the value of the sub- 


ject, matter of the appeal. 35 A. 94 — 1 1 A. L. J. 
20—18 I. C. 365; 30 A. 547—3 A. L. J. 53i; 36 
A. 40 — 11 A. L. J. 1016-21 I. C. 723 (F. B) ; 
31 A. 295-6 A. L. J. 1 15; 47 All. 926 = L. R. 6 
A. 457 ~ 23 A. L. J. 853-88 I. C. 888=1925 All. 
734 (13 All. 94 not now good law). So also 
according to the Punjab High Court. 122 P. W. 
R. 1912 = 14 I. C. 78 = 54 P. R* 19*2 ; 1 Lab. 
234 = 3 Lah. L. J. 370. See also 2 O. L. J. 257 = 
30 I. C. 322. (54 I. C 733 = 22 O. C. 289 Contra'). 
The Madras High Court also was of the same 
view in 29 M. 367 = 16 M. L. J. 287, but in a 
later case (20 M. L. J. 121 =6 M. L, T. 245=3 
I. C. 45Q) it was held that, where there is *a 
denial of the right to redeem ; the fee should be 
computed according to the principal amount 
secured by the mortgage. This view is to be 
found also in eailier cases (14 M. 480 and 16 M. 
326). In Bombay it was held that court-fee 
should be calculated on the principal debt as in 
original suits. 10 B. 44. See also under Art. I, 
Sch. 1. In an appeal, where the question laised 
is the light to redeem or foreclosure for an 
adjudged sum court-fee is payable on the princi- 
pal mortgage money. 54 J. C. 733 — 22 O. C. 
289; 67 1. C. 130 = 3 Lah. L. 1. 156 ; see also 
20 I. C. 257=9 N. L. R. 80 ; 6 N. L. K. 164-8 
I. C. 1125. But in an appeal by the mortgagor 
against a decree for redemption, seeking reduc- 
tion of the decretal amount, ad valorem Court 
fee must be paid on the amount sought to be 
reduced ; and not on the principal amount of the 
mortgage. 1 Lah. 234=57 I. C. 215 ; 1923 Lah. 
309 ; 58 P. R. 1915= 50 I, C. 104 ; 55 I. C. 177 
= 156 P. W R. 1910 (second appeal against 
enhancement of the amount by the appellate 
Court) ; see also 30 I. C. 322 =2 O. L. J. 257 ; 5 
N. L. R. 130 = 3 I. C. 920. So also where the 
respondents in an appeal by the mortgagee, file 
cioss objections to th6 same effect 134 P. W. 
R. 1911 = 11 I. C. 198 = 213 P. L. R. 1911. So 
also where enhancement of, amount is sought, 
fee is to be paid on the amount sought to be 
recovered. 54 I. C. 733 = 22 O. C. 289 ; See also 
25 O. C. 30= 1922 Oudh 82 ; 11N. L. R. 83 = 

29 I. C. 609. Where the plaintiffs in a redemp- 
tion suit file appeals both from the preliminary 
decree and final deciee, claiming a reduction of 
amount fixed as payable by them, the appeal 
against the final decree is only of a formal nature 
and it is enough if a Court-fee of Rs. 2 is paid 
thereon, if ad valorem Court fees are paid in the 
other appeal. 4 Lah. 406 = 6 L. L« J. 72 = 1923 
Lah. 632. See also 39 All 452 = 411. C. 346 = 
15 A. L. J. 464. Membeis of a joint Mitakshara 
family have no specified shares in the family 
property and where some of them appeal against 
a decree in a sub to enforce a mortgage of the 
family property, court*fees must be paid on the 
amount decreed and not on the appellants’ share 
of that amount. 53 !• C. 233 (Pat ). 
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to foreclose ; and j n su i ts by a mortgagee to foreclose the mortgage 

or, where the mortgage is made by conditional sale, to have the sale declared 
absolute — 

according to the principal money expressed to be secured by the instrument of 
mortgage : 

for specific performance ;> ( x ) j n su it s f or specific performance — 


(a) of a contract of sale — according to the amount the consideration ; 

( b ) contract of mortgage — according to the amount agreed to be secured ; 

(c) of a contract of lease— according to the aggregate amount of the fine or 
premium (if any) of the rent aggreed to be paid during the first year of the term ; 

( d ) of an ^ward - according to the amount or value of the property in dispute; 

between landlord and ten- (xi) In the following suits between landlord and 

ant. tenant : — 

(а) for the delivery by a tenant of the counterpart of a lease, 

(б) to enhance the rent of a tenant having a right of occupancy, 

( c ) for the delivery by a landlord of a lease, 

[(cc) for the recovery of immovable property from a tenant, including a 
tenant holding over after the determination of a tenancy,] 

( d ) to contest a notice of ejectment. 

( e ) to recover the occupancy of 1 [immovable property] from which a tenant 
has been illegally ejected by the landlord, and 


Cl. X(a). — S. 7. X (<") applies to a suit 
for specific performance of a contract to sell, in 
which the plaintiff seeks to force the vendor to 
execute and register a sale deed and also to hand 
over possession of the property. 3# A. 292 — 14 
ALJ.434 (All.) ; 45 M.L.J. 431 -47 M. 150. 
But in Punjab such suit has been held to fall 
under S. 7 (v) and not under S. 7 (X) (a). 128 P, 
W. R. 1918 = 46 I. C. 5^4 ; 107 P. \V. R. 1916 = 
34 I. C. 192. So also in Calcutta. 14 C. L. J. 
159 = 11 I. C. 228. For court-fee for such suits 
in Bombay see Bom. P. J. 1890, p. 204. Court- 
fee* are payable on both the reliefs according to 
60 I C. 654 (Oudh). The clause covers also 
exchange. 1923 Lah. 456. 

Cl. X (c). — A suit for specific performance 
of a contract of lease should first be valued for 
court-fees under S. 7 X (c) and the same is the 
value for purposes of juiisdiction. 34 C. L. J. 
94 =66 I. C. 268 = 25 C. W.j N. 768. Astosuits 
falling under the clause see 17 C. W. N. 160 — 15 
I. C. 46 ; 25 C. W. N. 768 = 34 C. L. J. 94. A 
suit for possession by lessee is not a suit for 
specific performance but one falling under cl. V. 
16 C. L. J 375 16 I. C. 963 ; 5 A. L. J. 586. 

Cl. XI (cc). — This clause was inserted by 
the Court-fees (Amendment) Act ( VI of 1905), 
S. 2. ( i ). This Section is not confined to cases 
where the defendant is clearly estopped from 
denying the plaintiff’s title. 25 L. W. 76 = 99 
I. C. 981 = A. I. K. 1927 Mad. 33 1 =52 M. 1 . J. 
100. 

Suits between landlord and tenant have to be 
valued for court-fees upon the rent for the previ- 
ous year and the same is the value for jurisdiction. 
25 I, C. 975 = 12 A. L. J. 933. A suit to recover 
possession of land from a tenant is valued accord- 
ing to a year’s rental next before date of present 
ing the plaint under S. 7, XI (cc) and not unriet 
S. 7, cl. V (<*)• 39 M. 873 = 29 M. L. J. 572 ; 27 

P. R. *916=5 I.C. 910 ; 2 P. 260 = 4 P.L.T. 666 ; 
L.R. 5 All. 709 ; 83 I. C. I =1925 All. r 42, See 


also 38 M. 795 = 24 I C. 374 = 26 M.L.J. 57 5. See 
also 99 I.C. 418 (2) = 23 N. L R. 5 = A.I.R. 1927 
Nag. 156 ; 93 I. C. 291. This is so even where 
plaintiff is in possession of part of a house and 
wants to recover another part from his alleged 
tenant. 104 I. C. 412 = A. I. R 1927 Sind 248. 
So also a suit by a landlord against his tenants 
and others holding over after tl*e period of their 
tenancy, for lecovery of possession. 55 I.C. 178 = 
24 C. W. N. 1 5 1. But where the tenant holds 
over in spite of notice to quit, he is a trespasser 
and a suit for possession against him falls under 
S. 7 (V) 1923 Nag. 310 =8 N.L.J. 63; 20 N.I..R. 
124 ; 84 I. C. 202 =- 1925 Nag. 131. Whe.e a re- 
lief against a trespasser is claimed along with a 
relief acainst a tenant, the former portion does 
not fall under the clause 91 I. C. 488 = 
A. I. R. 1926 Cal. 504. In suits under the 
clause, the court will not go into the question of 
title. 1 L. W. 641 =27 I. C. 162=27 M. L. J. 
475; 5 Pat. 208 = 04 I C. 19 = A.I.R 1926 P. 251 ; 
but see 91 I. C. 488 = A.LR. 1926 Cal. 504. 

Cl. XI (e). — 1 A suit for possession by a 
tenant against his landlord falls within S. 7, cl. 
(xi) (<r) 16 C. L. J. 375. The clause should not 
be limited to suits wher± the landlord and tenant 
alone are parties. It applies to cases where to 
avoid delay, etc. other persons also are impleaded, 
87 I. C. 1002 = 1925 Sind 275. But see 32 C. 268 
where the clauses have been held not to apply to 
such cases A suit for possession by a tenant 
against the landlord and persons claiming only 
melwaram rights is not governed by this clause 
but, by Cl. 5- 31 M. 11=17 M. L. J. 478=3 M. 

L. T. 3. In a suit falling under this clause the 
Court will not try a question of title. If the suit 
is one for possession of land after a determination 
of the tenant’s title to it, the case falls within S. 7 
(V). 5 Pat. 208 = 94 I. C. i9 = A. I. R, 1926 

Pat. 251. The value for purposes of jurisdiction 
also is the same, 39 M. 873 = 29 M. L. J. 572=31 
I. C. 104. 
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(f) far abatement of rent — 

according to the amount of the rent of the 1 [immovable property] to which 
the suit refers, payable for the year next before the date of presenting the plaint. 

8. The amount of fee payable under this Act on a memorandum of appeal 
against an order relating to compensation under any Act 
for the time being in force for the 2 acquisition of land for 
public purposes shall be computed according to the diff- 
erence between the amount awarded and the amount 


Fee on memorandum of ap- 
peal against order relating to 
compensation. 


claimed by the appellant. 

9. If the Court sees reason to think that the annual nett profits or the market- 

value of any such land, house or garden as is mentioned 
Power t0 ascertain nett i n sec tlon 7, paragraphs sand 6, have or has been 
pro s or mar v . wrongly estimated, the Court may, for the purpose of 

computing the fee payable in any suit therein mentioned, issue a commission to any 
proper person directing him to make such local or other investigation as may be 
necessary, and to report thereon to the Court. 

10 . (i) If in the result of any such investigation the Court finds that the nett 

profits or market-value have or has been wrongly estimat- 
Procedure where nett profits e( ^ Cour^ if the estimation has been excessive, may in 

its discretion refund the excess paid as such fee : but if 
the estimation has been insufficient, the Court shall require 
the plaintiff to pay so much additional fee as would have been payable had the said 
market-value or nett profits been rightly estimated. 

(ii) In such case the suit shall be stayed until the additional fee is paid. If the 
additional fee is not paid within such time as the Court shall fix, the suit shall be 
dismissed. 

(Hi ) L , * * * *]» 


or maker-value wrongly esti- 
mated. 


1 These words where substituted for the word 
“ i an d ” by S. 2 (2) of the Court fees (Amend- 
ment) Act (VI of 1905). 

Sec. 8.— 2 See now the Land Acquisition Act 
( 1 of 1894.) 

Scope and applicability — S. 8 is a special pro- 
vision applicable to appeals against all orders of 
awards relating to compensation under the Land 
Acquisition Act, and overrides the general provi- 
sion contained in Art. 17 (IV) of Sch. II. 21 M. 
269; see also, on the section, 21 A. 354 ; 21 M. 
309 ; 39 C. 906 ; 17 I. C. 724 = 17 C. W. N. 933. 

Section inapplicable to appeal by the Crown on 
the ground that the award is excessive. 46 M l .J. 
I50=i924 Mad. 489 (2). The memorandum of 
appeal by a claimant to land acquired in a Land 
Acquisition proceeding should bear a Court Fee 
Stamp ad valorem on the value of the land claim- 
ed. 45 B. 277 =64 I.C. S«2 (584) “23 Bom. 

L. R. 14 *- 

Secs. 9 to 11. Scope and Application.— 
Ss. 9 to 1 1 do not relate to appeals. 12 A. 129 
.(F. B.) The sections are not in conflict with S. 28 
{/hid.). As to the effect of dismissal of a suit 
uhder the sections. See 12 A. 129 ; 8 A. 282. 

g ec# 9 .— The Court is not bound to appoint a 
commissioner to hold an investigation. 29 A. 749 
s=4 A.L.J. 636. The decision of the Court as to 
the market value of immoveable property passed 
after objection made, if final, even though no en- 
quiry was made under a commission- 14 W.R. 451. 
The Commission may issue at any stage of the 
suit. 2 M, 308 sr 4 Ind Jur. 285. 

Sec. 10 . Scope and Application.— * svr 12 
A. 129 ; The specific provisions of S. 28 are not 
Cut down by the section. {Ibid.) If the Court 
finds that sufficient Court-fee has not been paid 


it is bound to stay the suit and to fix a time 
within which the additional fee can be paid, 
without any regard to the fact, whether that be 
a time within or beyond, the period of limitation. 
4 A. L. J. 636 = 29 A. 749, If the fee is paid 
within the time so fixed, the plaint is as valid as 
if it had been properly stamped in the first in- 
stance. (Ibid.) A plaintiff who fails to pay 
additional court fee within the time allowed by 
the court is lial le to have his suit dismissed 
under S. 10 and not to have his plaint rejected 
under O. 7, R 11, C. P. C. 26 I.C. 746 = 16 
Bom. L. R, 763; 2 u A. 749. But only a Court 
having jurisdiction to try the suit can so dismiss 
it. 51 Bom. 236 = 2^ Bom. L. R. 280 = 101 I. C. 
343= A. I. R. 1927 Bom. 257. The dismissal, 
however, as the same effect as rejection. 12 A. 
129. It could not operate as res judicata. 8 A. 
282. A suit can be dismissed under the section 
at any stage of the case. 2 M. 308 ; see also 56 
I. C. 316 = 4 P. L. J. 703. The plaintiff can 
abandon a portion of the claim and retain that 
part for which he had already paid court-fee. 
27 A. 15 1 ; But see contra. 16 Bom. L. R. 763 = 
26 I. C 746. Where a Court returns a plaint 
for presentation to a proper Court the latter Court 
to which the plaint is presented should give cre- 
dit to the fee already paid, si Bom. 236 = 29 Bom. 
L, R. 280 = ici I. C. 343 = A.I.R. 1927 Bom, 257. 

flee. 10 . — 3 Cl. (iii) was repealed by the Re- 
pealing and Amending Act, 1891 (XII of 1891). 

The clause was as follows : — ’*S. j8o of the 
Code of Civil Procedure shall be construed as if, 
the words * the market value of any property or* 
were inserted after the word ‘ ascertaining* and 
as if the words 4 or annual nett profits* were in- 
serted after the word ‘damages.’ ” 
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11 . In suits for mesne profits or for immoveable property and mesne profits, or 
for an account, if the profits or amount decreed are or is 
in excess of the profits claimed or the amount at which the 
plaintiff valued the relief sought, the decree shall not be 
executed until the difference between the fee actually paid 
and the fee which would have been payable had the suit 
comprised the whole of the profits or amount so decreed shall have been paid to the 
proper officer. 


Procedure in suits for mesne 
profits or account when 
amount decreed exceeds 
amount claimed. 


Where the amount of mesne profits is left to be ascertained in the course of the 
execution of the decree, if the profits so ascertained exceed the profits claimed, the 
further execution of the decree shall be stayed until the difference between the fee 
actually paid and the fee which would have been payable had the suit comprised the 
whole of the profits so ascertained is paid. If the additional fee is not paid within 
such time as the Court shall fix, the suit shall be dismissed. 


Sec. 11 . Scope and application.— See 
12 A. 129. S. 11 refers only to suits for mesne 
profits for immovable property or for accounts, 
and does not apply to mortgage «uits where on 
account of the interest pendekte lite a decree for 
a much larger amount than was claimed is 
passed. 3 P. L. T. 146 — 1922 P. 59. The penalty 
mentioned in the final provisions of S. 11 does 
not apply to the cases coming under the 1st 
paragraph, ill C. 73 (Cal.). The court has 
no power to fix any time for payment, in such 
cases; only the decree cannot be executed until 
the additional fee is paid. 59 I. C. 385 (Mad.). 
See also 30 M. 82. If the appellate court grants 
a decree for an amount larger than that claimed 
in the court below, court-fee must be paid on 
the difference and unless this is done the decree 
cannot be executed. 3 P. L. T. 813 — 1923 P. 28. 
The words ‘ decree * in S 11, para. 2 as appliedtto 
a suit for partition and mesne profits means 
the final and not the interim decree. 59 I. C. 
385 (Mad.). Where the value of the relief is 
ascertained after trial, the court-fee on the 
difference between the plaint valuation and the 
amount decreed should be paid, under the 2nd 
paragraph. 2*1. C. 643-1 O. L. J. 281. A 
court has discretionary power under S. 1 1 to 
enlarge the time originally fixed for the payment 
of the court-fees in such cases, even when 
application to enlarge the time is made after the 
expiry of the time originally granted. 10 I. C. 
268 =3 13 C. L. J. 432. 

Mesne PROFITS. — A decree for mesne profits 
does not become operative till after the amount 
has been ascertained and the Court-fee under 
S. 11 paid. 27 I. C. 300 (Cal.). The court-fee 
payable is an ad valorem fee. 53 I. C. 24=1 
P. L. T. 235. On this point see also 50 Mad. 488 
=»S2 M. L. J. 128. The plaintiff can obtain 
execution of a portion of the decree granting 
reliefs other than mesne profits without paying 
court»fee on such mesne profits, 12 B. 98; see 
also 24 C. 174. The term 'suit* is to be constru- 
ed as confined to that part of the suit which 
relates to< meene profits. 12 B. 98. So in case 
of default, the claim in respect of mesne profits 
alone is- to be dismissed. 24 C. 173 = 1 C. W. N. 
243. After such dismissal application for exe- 
cut ion- of the decree for mesne profits cannot be 


entertained. (Ibid.) Approximate amount to 
be stated for mesne profits accrued due before 
suit. 24 I. C. 232. (Cal.) 

FUTURE MESNE Profits.— As to Court-fee 
payable on future mesne profits under the section, 
there is a conflict of ruling between the Allaha- 
bad and other High Courts. See 20 M. L. J, 98 
= 5 I. C. 880. See also 1$ B. 416; 17 B. 41 ; 6 

O. C. 351 ; 13 C. W. N. 8n; ; 24 I. C. 232 ; 21 
M. 371 (appeal) ; 2 A. 642. On the point, see 
also 3 C. L. J. 94 ; 16 C. L. J. 564 ; 15 I. C. 572. 
A direction in a decree lor payment of extra fee 
in respect of such mesne profits does not form 
part of the decree. The execution of the decree 
is not conditional upon the payment of the extra 
fee. 30 M. 32 = 16 M. L. J. 543 ; see also 33 C. 
1232. The law on the subject has been made 
clear so far as Madras in concerned. See para. 3 
of S. 11 substituted by Madras Act V of 1922. 
Court-fee is payable on future mesne profits but 
it can only be enacted after the amount has been 
ascertained by enquiry and the Court has juris- 
diction to dismiss such an application for non- 
payment of Court-fee in advance. 5 Pat. 361 = 
U926) P. H. C. C. 49 =*93 I. C. 939 = A. I. R. 
1926 Pat. 218 (F. B.). Fees are payable on the 
difference between the amount paid on the mesne 
profits claimed in the plaint and the amount 
ascertained to be due subsequent to the filing of 
the suit. 10 L. B. R. 276 — 62 I. C. 175 = (3 Bur. 
L. T. 165. 

ACCOUNT SUITS.— The plaintiff has a right 
to value his claim on estimate and the Court has 
power to decree larger amount. 24 O. C. 209 = 
64 I. C. 10 1. See also 25 M. 5^3 ; 12 M. L.J. 35; 
9 B. 22; 8 Lah. L. J. 78 = 27 Punj. L. R. 187 = 
94 I. C. 6so = A. I. R. 1926 Lah. 242 (1). 

POWER OF COURT TO PASS DECREES FOR 
SUMS BEYOND PECUNIARY JURISDICTION.— In 
suits for accounts and mesne profits, even if the 
sum found due exceeds the pecuniary jurisdiction 
of the Court it is competent to the Court to give 
a decree for such amount. 40 M. 1 =*32 Mv L. J. 
321 =39 I. C. 439 (F. B.) But see the decisions 
of the Calcutta High C6urt to the Contrary. 
21 C. W. N. 310; 43 C. 650= is C. W. N. 506 = 
13 C. L. J. 122; See also 49 P. R. 1906=94 

P. L. R. 1906.“ 
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12 . (i) Every question relating to valuation for the purpose of determining the 
amount of any fee chargeable under this chapter on a 
valuation 11 °* questlon as t0 plaint or memorandum of appeal shall be decided by the 

Court in which such plaint or memorandum, as the case 
may be, is filed, and such decision shall be final as between the parties to the suit. 

(ii) But whenever any such suit comes before a Court of appeal, reference or 
revision, if such Court considers that the said question has been wrongly decided to the 3 


Sac. 12. Construction of SECTioN.—The 
provisions of section are to be strictly construed. 
The additional fees should be levied in exact con- 
formity with the words of the statute. 3g C. L. J. 
217 =82 I. C. 292 ~ 1924 Cal. 953. 

SCOPE of THE SECTION.— a decision on the 
questions of Court-fee in the Court of First Ins- 
tance is final between the parties under S. 12 (1) 
but can be re-opened by an Appellate Court 
under S. 12 (2) in the interest of revenue. 25 
I. C. 506 (Mad.) ; see also 43 B. 507 (P. C.) ; 40 
I. C. 904 = 106 P. W. R 1917:901. C. 321 (2) 

= 1925 P.488. If an objection is taken that a 
plaint is insufficiently stamped, all that the Court 
has to do, is to see whether the Court*fee is 
sufficient assuming the allegations in the plaint to 
be true. Thje Court does not decide on evidence, 
that those allegations are true. 30 I. C- 73 
(Oudh). See also 16 I. C. 773=6 S. L. K. 72. 
Finality of Decisions under Sub-S. ( 1 ).— 

An appeal would lie from the decision of a Court 
in respect of the class in which a suit ranks but 
no appeal would lie from a deci-ion in respect of 
the valuation of the suit in that class. 28 A. 41 1; 
23 B. 486 ; see also 27 B. 140 ; 17 B. 56 ; 15 B. 

82; 16 I. C. 963 = 16 C. L. J. 375 ; 6 C. 249 ; 
23 C. 723; 28 C. 334; Si C. 216-28 C. W. N. 
683 = 81 I. C. 763= 1924 Cal. 731 ; 14 M. 169 ; 

( 1925) M. W . N. 276=87 I. C.660 (2) = 1925 
Mad. 713=48 M. L. J. 688; (1923) P. H. C. C. 
167 =90 I.C. 321 (2) = 1925 Pat. 488 ; 3 P. 930 = 
(1924) P. H. C. C. 234 = 801. C. 667 (2) =1924 
P. 673 ; 87 I. C. 911=1925 Nag. 4=26 Punj. 
L. K. 163 = 49 I. C. 442=4 P. L. J. 57 ; 16 P. R. 
1919 = 49 I. C. 71 1 ; 16 I. C. 773 = 6 S. L. R. 72; 
105 I. C. 610 ; 106 I. C. 817. Where an order 
rejecting a plaint necessarily involves a decision 
of the category or class under which a suit falls, 
even though it incidentally decides a question of 
valuation, the order is appealable. 49 I. C. 442 = 

4 P. L. J. 57. If the dispute involves not ques- 
tions of principles as to the nature of the suit 
and the retrospective operation of statutes an 
appeal against an order for payment of Court-fee 
Is maintainable. 51 C. 216 = 28 C. W. N. 683 = 
81 I. C. 763 = 1924 Cal. 731. The section does 
not also apply where the question relates to the 
competency of the Court of first instance to en- 
tertain the suit. 17 C. W. N. 503 = 16 I.C. 575 = 
16 C.L.J. 371 ; 3 P. 93c = (1924) P. H. C. C. 254 
«8o I. C. 667 (2) = 1924 P. 673. Thus an order 
returning a plaint for representation on the basis 
of the valuation made by the Court, is appeal- 
able. 10 L. W. 178 = 26 M. L. T. 153=52 I.C. 
1 001 =(1919) M. W. N. 599. See also 47 I. C. 
7 = 151 P. W. R. 1918. The decision to be final 
must be a decision made between the parties on 
the record after plaint is filed. 20 All. 11 (F.B.). 

Sub-Sec. (2). SCOPE OF. — An Appellate Court 
cannot under S. 12 (2) order payment of addi- 
tional Court-fee stamps, unless the first Court has 
decided the question of valuation. 36 I. C. 957 s 


10 Bur. L. T. 242. But see contra 31 C. W. N. 
1045 = A. I. R. 1927 Cal. 775. But where the 
Court pioceeds to the trial of the suit, it must be 
assumed that the Court has tacitly decided that 
the fees paid is correct. 109 P.R. 1912 = 15 I.C. 
463. The act of the chief ministerial officer 
entrusted with the duty of receiving plaints and 
seeing that proper Court-fee is paid thereon, in 
accepting the plaint amounts to such decision. 
(1925) M. W. N. 826=91 I. C. 729 = 1926 Mad. 
96 = 49 M. L. J. 608. The question of deficit 
Court-fees should be dealt with by the Appellate 
Court as s< on as it is discovered, though it may 
be postponed at the Court’s discretion in excep- 
tional cases. 62 I. C. 43 =6 P. L. J. 293 = 1921 
Pat. 161 (C. W. N.). If the question arises on 
appeal, the appeal should first be admitted so as 
to lemove doubts, as to jurisdiction, and this 
point should be decided before other issues and 
the appeal should be stayed till the deficit is 
paid. 62 I. C. 43=6 P. L. J. 293 = 1921 Pat. 161 
(C, W. N.) ; see also I.C. 271=5 P. L. J. 508. 
Until the appeal is admitted, it is not competent 
to the appellate Court to pass an order dismis- 
sing the suit for non-payment of Court-fee. 1 
M. L. J. 528 Where a party prefers an appeal 
on a smaller court fee the proper course for the 
Registrar is to register the appeal and then place 
the appeal before the court for orders under this 
lule as regards the deficient court-fee 31 C.W.N. 
1045= A. 1. R. 1927 Cal. 775. It is duty of the 
High Court to see that proper Court-fees are 
paid to the High Courts as well as in the Courts 
below. 43 I. C. 489 = 3 P. L. J. 101. See also 235 
P. L. R. 1913 = 19 I.C. 856. If the appellant has 
failed to pay sufficient Court-fees in the Court 
below his appeal will not be heard till the defici- 
ency has been made good. Where it was the 
respondent who was in default, no decree shall 
be executed in bis favour till the deficiency has 
been made good. 3 P. L. J. 443 = 44 I. C. 53 ; 
see also 58 I. C. 271 = 5 P. L. J. 508. If a plaintiff 
respondent fails to make good a deficiency in the 
Court-fee paid on the plaint, it is competent to 
the Appellate Court to call upon him to pay the 
deficit ; and in the event of his failure, dismiss 
the suit. 56 I. C. 316 =4 P. L. J. 703 » 60 I. C. 
654 = 23 O. C. 388 ; the procedure prescribed in 
S. 10 (2) being applicable. 20 A. 362. Where 
there was deficiency in the Court-fee paid on 
cross objections in the lower Appellate Court, the 
High Court can insist on the payment of the 
same, even though the second appeal does 
not relate to the subject-matter of such 
memorandum of cross-objections. 1 P. 471 = 
3 P. L. T. 327 = 1922 P. 284. Once an appeal 
has been dismissed, the High Court ceases to 
have seisin of the appeal or case and is powerless 
to call upon the Respondent to pay any defici- 
ency. 4 P. L, J. 472=51 I. C. 7563*1919 Pat. 
276 (F. B.) ; see also 58 I. C. 271 « 

5 P. L. J, 508 ; 1925 Lah. 131 (1) ; 7 A. 538 ; 18 




S;i4i THfe CbUfer-FfefeS ACT (vii Ofr i§ 7 o). $QS 

detriment of the revenue, it shall require the party by whom such fee has been paid 
to pay so much additional fee as would have been payable had the question been 
rightly decided, and the provisions of S. io, paragraph ii, shall apply. . 

13. If an appeal or plaint, which has been rejected by the lower Court on any of 

the grounds mentioned in the Code of Civil Procedure, is 
of appeal* 1 ° n memorandum ordered to be received, or if a suit is remanded in appeal, 
^ ^ on any of the grounds mentioned in S. 35 1 1 of the same 

Code for a second decision by the lower Court, the Appellate Court shall grant to the 
appellant a certificate, authorizing him to receive back from the Collector the full 
amount of fee paid on the memorandum of appeal : 

Provided that if, in the case of a remand in appeal, the order of remand shall 
not cover the whole of the subject-matter of the suit, the certificate so granted shall 
not authorize the appellant to receive back more than so much fee as whould have been 
originally payable on the part or parts of such subject-matter in respect whereof the 
suit has been remanded. 

14. Where an application 2 for a review of judgment is presented on or after 

the ninetieth day from the date of the decree, the Court, 
f fee f . on , appl ‘ ca ' unless the delay was caused by the applicant's laches, 
may. in its discretion, grant him a certificate .authorizing 


M. 415. The Act does not apply to decided cases 
but applies only to pendingMcases. 32 I.C. 534 = 
9 Bur. L. T. 43; 1925 Lah. 131. Thus the court 
has no jurisdiction to order the deficit court-fee 
to be paid by the plaintiff after dismissal of his 
suit and on his default, to order the attachment of 
his properties 46 C. 520=52 I C. 435. 

WHETHER APPELLANT CAN AHANDON A 
PORTION OF CLAIM* — The appellant who has not 
properly stamped the appeal and is unable to do 
so may leave a part of the claim retaining only 
that much as is covered by the stamp. 10 I. C. 
207 = i 1 P. R. 19 1 2 ; 29 Punj. L. R. 64 ; A. I. R. 
1926 Lah. 47 7. There is nothing to prevent 
an appellant from attacking only a portion 
of the decree by paying Court-fee only there 
on, though the reason for the attack might 
cover the whole decree. 38 M. 18 = 16 I. C. 877. 
A defendant appealing on the giound that the 
suit ought to have been dismissed m toto as time 
barred must appeal on the whole case and pay 
stamp duty on the whole claim. 44 1.0.890 = 
14 P. W. R. 1918. Whether an Appellate Court 
has powei to allow a valuation of claim in the 
Court below to be reduced in order to relieve a 
party from liability to pay the proper Couit-fee. 
See 43 I. C. 489 = 3 P. L. J. 101 . 

Sec. 13 .^- 1 This reference should now be read 
as applying to the coriesponding provision of 
Act V of 1908, O. XU, R. 23. 

APPLICABILITY OF THE SECTION. — The 
section applies where a decree in favour of 
the respondents is set aside and the ca«e is sent 
back for a second decision.’ Where the decision 
in favour of the respondents is set aside qua a 
portion only of the subject-matter of the suit, the 
proviso applies. 39!. 0.28 = 14 A. L. J. 671. 
But wheie the decree is set aside against some 
respondents only and the case remanded, the 
successful appellant cannot get a icfund of 
Court-fee. Ibid. If an appeal is remanded, the 
Court is bound to grant a certificate under S. 13. 
Refusal to grant such certificate is a material 
irregularity within S. 115, C. P. C. 42 B. 363 = 45 
I. C. 552. Where the High Court reverses the 
decision of the first Court on a preliminary point, 


an order under S. 13 for refund of fee should be 
made. 15 I. C. 610 = 150. L. J. 658. Where 
an appellate Court remands a case for re trial in 
a case not coming within O. 41, R. 23 ; C. P. C., 
no order for refund of Court-fee can be passed. 
42 I. C. 304 ; See also 36 I. C 241 = 12 N. L. R. 
126; 3 P. L. J. 116 = 43 I. C. 855. Also 100 I. C. 
4’9 = A. I R. 1927 Lah. 196 See also (1927) 
C. W. N. 761. A Certificate under this rule 
should be granted when the suit is dismissed 
because a document relied upon is inadmissible. 
102 I. C. 298 ( 1 ) = A. I. R. 1927 Lah. 592. S. 13 
does not apply to the case of an appeal against a 
preliminary decree. 3 P. L. J. 116=43 I- C. 855. 
Court-fees paid on appeal from final decree filed 
during pendency of appeal from preliminary de- 
cree should be refunded. 83 I.C 829 = 1925 Oudh 
39. As to the scope of the proviso, see 6 W. R. 

65. 

REFUND IN general.— Where a‘ counsel 
stamps the memorandum of a time barred appeal 
and is heard on the point of limitation and the ap- 
peal is dismissed, he cannot set up the plea of the 
failure of the Court Clerk to inform him of the 
practice about stamping in appeal memoranda as a 
ground of claiming refund of the Court-fee paid. 
22 I.C. 884 = 7 L.B.R. 90. Where excess Court-fee 
is paid in the suit, credit for the excess paid in the 
original Court may be allowed in appeal to the 
plaintiff appellant A.W.N. (1886) 228 The Court 
has power to make an order for refund of excess 
Court-fee wheie the exceas was paid under a 
bona fide mistake. 107 I. C. 322=9 Pat. L. T. 
240 ; 102 I. C. 193 (1)= A. I. R. 1927 Sind 192; 
40 C. 365 =20 I. C. 498. Where appeal is dis- 
missed for non-payment of additional court-fee. 
Court* fee already paid cannot be refunded. 105 I. 
C. 742=6 Pat. 602. Whether High Court can 
order refund of Court-fee when second appeal is 
dismissed for want of jurisdiction. See 6 Pat. 599. 
Refund of excess fee paid could be granted only 
by Collector of the district and not by the High 
Court. 57 I. C. 26. 

Sec, 14 .— In calculating 89 days referred to in 
Art. 5, Sch. 1, the time during which the Court is 
closed for vacation cannot be excluded. 9 M. 134, 
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him to receive back from the Collector so much of the fee paid on the application as 
exceeds the fee which would have been payable had it been presented before * such 
day. 

15. Where an application for a review of judgment is admitted, and where, on 

the rehearing, the Court reverses or modifies its former 
Refund where Court rever decision on the ground of mistake in law or fact, the ap- 
sion on ground of mistake. phcant shall be entitled to a certificate from the Court 

authorizing him to receive back from the Collector so 
much of the fee paid on the 1 [application] as exceeds the fee payable on any other 
application to such Court under the second schedule to this Act; No. i, clause (6) or 
clause (cf). 

But nothing in the former part of this section shall entitle the applicant to such 
certificate where the reversal or modification is due, wholly or in part, to fresh evidence 
which might have been produced at the original hearing. 

16. [ Additional fee where respondent takes objection to unapPealed part 
of decree,] Rep . by Act V of 1908. 

17. Where a suit embraces two or more distinct subjects, the plaint or memoran- 

Multifarious suits. dum °* appeal shall be chargeable with the aggregate 

amount of the fees to which the plaints or memoranda 


The apparent intention of S. 14 is to require full 
stamp in every case of delay after the 89th day 
from the date of the decree and to permit refund 
at the discretion of the judge when the delay is 
not due to the appellant’s laches. ( Ibid .) See also 
9 C. L. R. 479. On the section see also 39 C. L. 
J. 344 =80 I. C. 794 = 1924 Cal. 994. 

8 to. 14 — 2 As to refund of fees paid on applica- 
tions to the Chief Court or the Court of the 
Financial Commissioner of the Punjab for the 
exercise of its revisional jurisdiction under the 
Code of Civil Procedure — see the Punjab Courts 
Act (XVHI of 1884), as amended by the 

Punjab Courts Act, (XXV of 1829) P. and N.W. 
Code. 

As to application for review of judgment, see 
the Code of Civil Procedure, 1908 ( Act V of 
1908). 

8ec. 14 . — 3 See Sch. I, Nos. 4 and 5, tnfra. 

See. 1$, — 1 Th« word “ application” was substi- 
tuted for the original words “plaint or memoran- 
dum of appeal” by the Court-fees Act. Amend- 
ment Act (XX of 1870), S. 1 (amending this 
Act) 

S«e. 17 . Scope and Application of Sec- 
tion. — T he object of the section is to prevent loss 
of revenue to the state 6 I. C. 715. This sec- 
tion applies to cumulative reliefs for several 
distinct causes of action and has no application 
to distinct reliefs arising out of the same cause 
of action. 2 B. 219 ; 21 A. 200 ; see also (1924) 
P.H.C.C. 175 = 78 I. C. 415 = 1924 P. 596. The 
‘words distinct subjects’ are synonymous with dis- 
tinct causes of Action. 5 L. B. R. 95 (F. B.) 
See also t6 A. 421 ; 27 A. 184; 2 A, 679 (F. BJ; 
f Pat. L. T. 444 *57 I. C. 685. They are not to 
bs interpreted with reference to S. 7. 1922 Pat. 79 
(C. W. N.)=* 1922 P. 359; 57 B C. 685-1 Pat. 
L. T. 444 ; 50 I, C. 470 = 4 P X'- J. 195* As to 
the meaning of the word ‘subject’. See 47 M. 150 
=4S M.UJ. 431*1924 Mad* 360; 9 Pat.L.T. 199 
Where a suit comprises several claims arising 
out of the same cause of action, the Court-fee 
should be charged on aggregate of, the value* of 
all the claims and not on the value of each claim 
separately. 50 1 . C. 470 = 4 P. L, J. 195. A suit 


for khas possession of zerait lands against several 
persons holding the feme, is based upon a single 
right and the court fee payable is upon a single 
cause of action. 9 Pat. L. T. 199. S. 17 applies 
to alternative reliefs claimed with reference to 
more causes of action than one. The section is 
not necessarily confined to cases where cumula- 
tive reliefs are claimed. 47:!. C. 866 (Nag.); 
H O. C. 173 ; 16 M. L. J. 462=30 M. 61, But 
see 44 I. C. 143 (Pat.) where it has been held 
that court-fee must be paid on the relief which 
appears to be of the higher value. See also 78 I. 
C. 510 = 1925 Pat. 193 ( 2); 6 B. 36?; 16 Q.C. 354 ; 
15 B. 82. V/here plaintiff has paid court-fee on 
smaller of two alternative reliefs, that relief alone 
should be tried. 1923 Lah. 456. Where however 
the alternative reliefs are based exactly on the 
same cause of action they are not two distinct 
subjects within the section. 5 Lah. 114 = 1924 
Lah. 494 ; 39 C. L. J. 209; 8 Lah. L. J. 449=96 
I C. 826 = A.I.R. 1926 Lah. 467. The maximum 
fee leviable in a multifarious suit is Rs. 3 oco 
under the proviso to Sch. 1, Art I, 3 A. 100 (F 
B.), See also 29 C. 149. 

Suits Falling within the Sect ion.-- 
Suits on different hundies affording distinct causes 
of action (9 A. 252) ; Suit on several promissory 
notes executed in pllf.’s favour by deft. (5 L.B.R. 
94 = 4 I. C. 289) ; suit against the principal deb- 
tor and several persons who have guaranteed the 
amount by separate pro notes or mortgages (8 
Bur. L. T. 217 = 30 I. C. 705). A suit to en* 
force two different mortgages executed by the 
same person in respect of the same properties 
(2 P. 874 = 4 P. L. T. 546 = (i9*3) Pat- *93 
(C. W. N.) = i924 P. 77; 57 I. C. 685ml Pat. L. 
T. 444.) Suit to enforce specific performance of 
an agreement to sell land with an alternative 
claim for pre emption (29 A. 155=4 A.L.J. 127; 
96 P. R. 1895) ; claims for rent in suits for 
redemption (16 M. 415) ; suit by landlord against 
several sets of tenants for declaration that their 
several lands were held under the Bata* system 
(4 Pat. L. J. 299=51 I* C. 767); suit for declara- 
tion arising from distinct causes of action, 
0 - 9*3 A. 306 ; 18 M. 459— declarations In re* 
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Written examinations 
complainants. 


of 


of appeal in suits embracing separately each of such subjects would be liable und$f 
this Act. 

Nothing in the former part of this section shall be deemed to affect the power 
conferred by the Code of Civil Procedure, section 9* 1 

18 . When the first or only examination of a person who complains of the offence 
of wrongful confinement, or of wrongful restraint, or of 
any offence other than an offence for which police-officers 
may arrest without a warrant, and who has not already 
presented a petition on which a fee has been levied under this Act, is reduced to writ- 
ing under the provisions of the Code of Criminal Procedure, ^ the complainant shall pay 
a fee of eight annas, unless the Court thinks fit to remit such payment. 

Exemption of certain docu- 19 . Nothing contained in this Act shall render the 

ments - following documents chargeable with any fee ; 

(i) Power*of -attorney to institute or defend a suit when executed by an officer, 
warrant-officer, non-commissioned officer or private of Her Majesty's army not in civil 
employment. 

(ii) [Rep. by the Repealing and Amending Act , 1891 {XI I 0/1891).] 

(iii) Written statements called for by the Court after the first hearing of a suit. 

(iv) [Rep. by the Cantonments Act , 1889 (XI 11 of 1889).] 

(v) Plaints in suits tried by Village Munsifs 3 in the Presidency of Fort St. 
George. 

(vi) Plaints and processes in suits before District Panchayats in the same 
Presidency. 

(vii) Plaints in suits before Collectors under Madras Regulation XII of 1816* 

(viii) Probate of a will, letters of administration, [and, save as regards debts 

and securities, a cert ificate under Bombay Regulation VIII o f 1827],* where the 


pect of various alienations); and claim for costs 
on appeal independently of the result of the 
main contest between the parties (3 P. L. J. 443 
— 4 P. L. W. 223 = 44 I. C. 50) , have been , 
held to come within the section. Where the 
plaintiff in whose favour the first deft, had 
surrendered the suit lands for consideration, 
finding the land to belong to another person 
files a suit against both, asking for possession 
against the latter or for refund from the former 
of the consideration paid the suit embraces two 
distinct reliefs. 78 I.C. 703 — 1924 Nag. 169. Where 
the plaintiffs who are not in possession of any 
portion of the propeities sought to be partitioned, 
pray for joint possession and partition they are 
bound to pay court-fee on two subject-matters 
within S. 17. The plaintiffs must pay the fixed fee 
for partition in addition to ad valorem fee as in a 
suit for possession. 3 P. 618 — 81 I.C. 1052 = 
1924 P. 558. A declaratory suit in respect of 
properties, partly in the Collector’s possession 
and partly in the plff.’s possession, each valued 
separately, is for tw T o distinct subjects and the 
aggregate value of both the properties constitutes 
the value of the suit. 36 B. 628 = 14 Bom. L. R. 
757 = 16 I. C. 1005. [On appeal 50 I. C. 280 = 43 
B. S °7 ( p - r )1 

Suits not coming within the Section,— 
Suit for pie emption of shares in two villages 
cohveyed by a single sale deed does not comprise 
two distinct subjects.as there was only one cause 
01 section. 27 A. i86 = A.W.N. (1904)210. So 
also a suit to recover rent or mesne profits for a 
number of years. 7 A. 761 ; a suit to recover land 
and trees thereon. 40 M. 824 = 391.0. 254. A 
suit for possession and for mesne profits is not a 
suit embracing two distinct subjects. 16 A, 401 
= A.W.N. (1894) 124* See also 8 C. 593 (F.B.); 
19 C. 615 ; u M. 151. For decisions to the 


contrary, see 28 M.L. J. 127 (F.B.) 12 B. 96 ; 2 
A. 676; 4 P. L. J. 195 - 3 50 I. C. 47 °. (Each 

cass depends on its own peculiar circumstances.) 
Claim for possession and damages for use and 
occupation after the tenancy terminates are not 
distinct subjects within S. iy*as they arise out of 
the tenancy having come to an end. A claim for 
rent however, is a distinct subject as it arises out 
of the contract of tenancy and can be enforced 
by a separate suit, io Bur. L.T. 60 = 361. C. 
883 = 8 L.B.R. 529. 

In a suit for specific performance and posses- 
sion, court-fee need be paid only for one prayer. 
47 M. 150 = 45 M.L.J. 431. But see 60 I.C. 654 = 
23 O.C. 388. See also the cases noted under S. 7 
cl. X. In a suit for a balance on a Khata, 
(accounts) which would ordinarily contain a 
number of items, each item does not constitute 
a distinct subject. The subject-matter t of the 
suit is the balance due on the account and Court- 
fee is payable on the aggregate amount. 64 I. C. 
486 (2) = 23 Bom.L. R. 995. 

Sec. 17 . — 1 The reference to S. 9 of Civ. Pro. 
Code, 1889, should be read as applying to O. II, 
r. 6 of Act V of 1908. 

Sec. 18.-— 2 This reference should now be read 
as referring to the Code of Criminal Procedure 
(Act V of 1898) — see s. 3 of that Act. 

Seo. 19 . — z See the Madias Village Courts Act, 
1889 (I of 1889), Mad. Code. 

4 These words were substituted for the original 
words and figures “and certificate mentioned in 
the First Schedule to this Act annexed, No. 12,” 
by the Succession Certificate Act (VII of 1889), 

S. 13 2). 

Sec. 19, Cl. HI* — Written statement pleading 
a set-off is not exempt. 

CL. VIII. — No duty b payable in respect 
of a grant of probate or Letters of Administration 
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amount or value of the property in respect of which the probate or letters or certificate 
shall be gianted does not exceed one thousand rupees. 

(ix) Application or petition to a Collector or other officer making a settlement 
of land-revenue, or to a Board of Revenue, or a Commissioner of Revenue, relating to 
matters connected with the assessment of land or the ascertainment of rights thereto 
or interests therein, if presented previous to the final confirmation of such settlement. 

(x) Application relating to a supply for irrigation of water belonging to Govern- 
ment. 

(xi) Application for leave to extend cultivation, or to relinquish land, when 
presented to an officer of land-revenue by a person holding, under direct engagement 
with Government, land of which the revenue is settled, but not permanently. 

(xii) Application for service of notice of relinquishment of land or of enhance- 
ment of rent. 

(xiii) Written authority to an agent to distrain. 

(xiv) First application (other than a petition containing a criminal charge or 
information) for the summons of a witness or other person to attend either to give evi- 
dence or to produce a document or in respect of the production or filing of an exhibit 
not being an affidavit made for the immediate purpose of being produced in Court. 

(xv) Bail-bonds in criminal cases, recognizances to prosecute or give evidence, 
and recognizances for personal appearance or otherwise. 

(xvi) Petition, application, charge or information respecting any offence when 
presented, made or laid to or before a Police-officer, or to or before the Heads of 
tillages or the Village Police 2 in the territories respectively subject to the Governors 
in Council of Madras and Bombay. 

(xvii) Petition by a prisoner, or other person in duress or under restraint of 
any Court or its officers. 

(xviii) Complaint of a public servant (as defined in the fndian Penal Code), a 
municipal officer, or an bfficer or servant of a Railway Company. 

(xix) Application for permission to cut timber in Government forests, or other- 
wise relating to such forests. v 

(xx) Application for the payment of money due by Government to the applicant. 

(xxi) Petition of appeal against the 3 chaukidari assessment under Act No. XX 
of 1856, or against any municipal tax. 

(xxii) Applications for compensation under any law for the time being in force 
relating to the acquisition of property for public purposes. 4 

(xxiii) Petitions presented to the Special Commissioner appointed under 
Bengal Act No. II of 1869 (to ascertain, regulate and record certain tenures in 
Chota Nagpore ). 

6 (xxiv) [Petitions under the Indian Christian Marriage Act, 1872, sections 45 
and 48.] 


wheqe the net value of the estate after the reduc- 
tions Specified in Sch. Ill, Annexures A and B is 
less than Rs. 1,000. 40 A. 279 = 46 I. C. 865 ; 7 
Bur. L.T. 275 = 24 I. C. 823. (21 I. ( . 502 ; 24 I. 
C. 7$3 Fol.) According to the Calcutta High 
Court, where the gross value is above and the net 
value below Rs. 1,000 a fee of 2 per cent, is pay- 
able on the net value. 15 I.C. 621 = 17 C. W. N. 
21. See also 18 C.W.N 121 = 18 C.L.J. 308 ; 24 
I. C. 823 = 20 C.W.N. 591. 

1 See Madras Regulations XI of 1816 and IV 
of 1821, s. 6, Mad. Code. 

2 See Bombay Village Police Act (VII of 1867), 
Ss. 14, 15 and 16, Bom. Code. 

CL. XVII.— No Court-fee is leviable on 
the memorandum of appeal against an order 
rejecting an application by a iudgment-debtor 
whilst in custody, to be declared an insolvent. 10 
C. 61# A petition of appeal or revision presented 
by a pleader on behalf of the prisoner is exempt- 
ed from Court- fees ; 45 I.C. 158 = 14 N. L. R. 77; 


1 Rang. 510 = 25 Cr.L.J. 277 = 1924 K. 160 ; So 
also an application for bail by the advocate of a 
prisoner in jail. 23 Cr. L. J. 121=4 U. B. R. 
(1921) 72 = 1922 U. B. 14. But a petition from 
air accused in his defence in summons cases, 
appears to be liable to the payment of Court-tee. 
U.B.R. 1892—1896 Vol. I, p 9. 

CL. XVIII — See 5 B. H. C. Cr. 104; 16 
M. 423. 

CL. XX.— -An application for refund of 
money deposited for the costs of preparing a pa 
per book etc. is not an application for payment 
of money due by Government within cl. xx. On 
the other hand it is an application or petition 
presented to the High Court within the provisions 
of Sch. II, Art. 1. 27 C.W.N. 646= 1923 Cal. 599 

8 U. P. Code. 

4 See now' the Land Acquisition Act, 1894 (I 
of 1894). 

6 This clause was substituted for the original 
clause by the Indian Christian Marriage Act, 
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Relief where too high 
court -fee has been paid. 


CHAPTER III-A 1 . , j. 

Probates. Letters of administration and Certificates of 

ADMINISTRATION. 

19 A. Where any person on applying for the probate of a will or letters of ad- 
ministration has estimated the property of the deceased 
to be of greater value than the same has afterwards 
proved to be, and has consequently paid too high a court- 
fee thereon, if, within six months after the true value of the property has been as- 
certained, such person produces the probate or letters to the Chief Controlling Re- 
venue-authority [for the local area ] 2 in which the probate or letters has or have been 
granted, 

and delivers to such Authority a particular inventory and valuation of the pro- 
perty of the deceased, verified by affidavit or affirmation, 

and if such Authority is satisfied that a greater fee was paid on the probate or 
letters than the law required, 

the said Authority may — 

(a) cancel the stamp on the probate or letters if such stamp has not been 
already cancelled ; 

( b ) substitute another stamp for denoting the court-fee which should have been 
paid thereon ; and 

(c) make an allowance for the difference between them as in the case of spoiled 
stamps, or repay the same in monev, at his discretion. 

19-B. Whenever it is proved to the satisfaction of such Authority that an exe- 
cutor or administrator has paid debts due from the de- 

a decelrd person ‘have 6 been ceased to suc , h an amount as, being deducted out of the 
paid out of his estate. amount or value of the estate, reduces the same to a sum 

which, if it had been the whole gross amount or value of 
the estate, would have occasioned a less court-fee to be paid on the probate or letters 
of administration granted in respect of such estate than has been actually paid there- 
on under this Act. 

Such Authority may return the difference, provided the same be claimed within 
three years after the date of such probate or letters. 

But when, by reason of any legal proceeding, the debts due from the deceased 
have not been ascertained and paid, or his effects have not been recovered and made 
available, and in consequence thereof the executor or administrator is prevented from 
claiming the return of such difference within the said term of three years, the said 
Authority may allow such further time for making the claim as may appear to be rea- 
sonable under the circumstances. 

19-C. Whenever 3 a grant of probate or letters of administration has been or is 
made in respect of the whole of the property belonging to 
an estate, and the full fee chargeable under this Act has 
been or is paid thereon, no fee shall be chargeable under 


Relief in 
grants. 


case of several 


(XV of 1872), S. 2. The original clause was as 
follows — “petitions under the 14th and 15th of 
Victoria, Ch. 40 {an Act for marriages in India), 
S. or under Act No. V of 1852, S. 9. 

Ch. III-A. — 1 Chapter III-A was inserted by 
the Probate and Administration Act (XIII of 

1875), S. 6. 

8ec. 19 A. — Substituted for the words “of the 
Province” by S. 3 (1) of the Court-fees (Amend- 
ment) Act (Xof 1901). 

On an application for probate, the Cou»t fee 
chargeable is to be assessed on the value ot the 
estate-at the time of application. Subsequent 
changes in value do not alter the amount of 
Court-fee payable. 80 I. C. 4 =*5 Bur. L. T. 39. 
The uncertainty of recovering a debt is no 
ground for reducing the proportionate duty pay- 


able thereon. 24 C. 567; nor the fact that an 
item of property is the subject of litigation. 24 
M. 241. 

Seo. 19 B. — On this section, see 6 N.W.P. 214 ; 
1 B. 118; 8 B.L.K App. 43-16 W.R. 253. 

Sec. 19-C. — 3 The word “such” was repealed 
by the Repealing and Amending Act (XII of 
1891). 

The section does not apply where property in 
question has «iever yet paid any duty in India 
under the Succession Act. 4 C. 725; But see also 
21 B. 673. Where a full fee chargeable on the 
probate at the time it was granted has betn paid 
no further fee shall be chargeable when the 
second grant is made in respect of that property 
as comprised in that estate; 43 C, 625—200. 
W.N. 472*30 I.C. 394*22 C.L.J. 370. T 
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the same Act when a like grant is made in respect of the whole of any part of the 
same property belonging to the same estate. 

Whenever such a grant has been or is made in respect of any property forming 
part of an estate, the amount of fees then actually paid under this Act shall be de- 
ducted when a like grant is made in respect of property belonging to the same estate, 
identical with or including the property to which the former grant relates 


19-D. The probate of the will or the letters of administration of the effects of 
any person deceased heretofore or hereafter granted shall 

to /rust l p roper ty Th ou gh' n o t be deemed f va]id and *' ailable b * bis executors or admi- 
covered by court-fee. initiators for recovering, transferring or assigning any 

movable oi immovable property whereof or v hereto the 
deceased was possessed or entitled, either wholly or partially as a trustee, notwith- 
standing the amount or value of such property is not included in the amount or value 
of the estate in respect of which a court-fee was paid on such probate or letters of 
administration. 


19-E. l Where any person on applying for probate or letters of administration has 
estimated the estate of the deceased to be of less value 
lofa°cour“f°eha S 3 e b^n r Va°id than the same has afterwards proved to be, and has in 
on probates, etc. consequence paid too low a court-fee thereon, the Chief 

Controlling Revenue-authority Uor the local area ] 2 in 
which the probate or letters has or have been granted may, on the value of the estate 
of the deceased being verified by affidavit or affirmation, cause the probate or letters 


full fee chargeable must be determined with re- 
ference to the point of time when the second 
grant is sought. Ibid. When an executor to 
whom probate is granted dies leaving a part of 
the testator’s estate unadministered and a new 
representative is appointed for completing the 
administration, there is no new succession and 
no new devolution of the estate. Therefore no 
fresh succession duty should be levied. (/ bid .) 
(3 C. 733 Foil.) In the case of an appointment 
de bonis non there is no new succession and no 
new devolution of the estate, which would justify 
demand of fresh court-fees. 3 Rang. 90 = 4 
Bur. L.J. 97 = 88 I.C. 739 7 *9*5 Fang. 217. An 
applicant for probate of his wife’s mil is bound 
to pay the full Court fees due even though the 
bulk of the property dealt with in the will was 
included in the life’s father’s will of which 
Probate had been granted on full payment of 
Court-fees. 5 Pat. L.J. 36 = 541^.703 = 1920 
Pat 8^, 

Sec 19 -D. — Trust properties are exempted 
from payment of 2 per cent ad valorem fee pres- 
cribed by Sch. I, Art. 1 1 ; 11 B.L.R. (App ) 39 
= 19 W.R. 230; see also 33 M. 93 = 19 M. L J. 
591 =4 I.C. 1064; 29 B. 161. Where property is 
jointly purchased by four brothers and one of 
them dies leaving a will and appointing others as 
trustees, such property is not liable to probate 
duty. 23 C. 980 = 1 C.W.N. 31. A son apply- 
ing for letters of Administration limited to joint 
family property left by his father, need not pay 
any Court- fee. 25 Bom. L.K. 1240 = 48 B. 75 = 
1924 Bom. 228 (F.B.) But see contra . 6 M.L.T, 
286 = 19 M.L.J. 591=4 1C. 1064 = 33 M. 93. 

As to the conflict of rulings on this point see 
also cases noted supra In obtaining probate on 
a will, the legatees must pay full duty leviable 
on the property comprised in the will. No ex- 
emption is aUowed to persons capable of inherit- 
ing in their natural rights, A Hindu getting 


the residue of bis father’s property under the 
will, is not entitled to any exemption on the 
ground that he is entitled to the property by sur 
vivorship. 5 P. I . J. 510 = 58 I.C. 1007 = 1 
P.L.T. 710. (23 C. 980 not. foil.) 39 B. 245 

Foil.; 33 M. 93 Ref.) A will purporting to dis- 
pose ot properties htld jointly between the 
testator and his minor son as menthols of a j^int 
Hindu family, is not exempt from probate duty. 
39 B. 245=28 I.C. 475 = 17 Lorn. L. 1< 169. 
A widow who was an executor under a will 
owning Jife interest in the property bequeathed 
jointly to her and certain others was not a trustee 
and the other legatees applying for letters of 
Administration after her death, under the will 
cannot claim exemption under the section read 
with Sch. Ill, Annex. B. 30 Bom. L.R. 54. 
A person is bound to pay stamp dvt> for probate 
only on the amount of the right, title and inte- 
rest of the testator in the propeity bequeathed. 
100 I C. in =38 M.L.T. 7 (H.C.) 

Seo. 19 -E. application of the Section. 
— S. 19-E contemplates an application on the 
part of a person who has taken out probate and 
produces the same as duly stamped. Where the 
estimated value of the estate is less than what 
the value has afterwards been proved to be, then 
only a Revenue Court can impose penalty. 
Where there is no determination of value by the 
Probate Court, S. 19-E. has no application. 43 
C. 230 = 20 C.W.N, 504. A suit lies in the Civil 
Court by the Secretary of State for recovery of a 
penalty lawfully imposed under S. 19-E. ( Ibid .) 

*As to power of Chief Controlling Revenue 
Authority to remit the whole or part of any 
penalty or forfeiture payable under section 
19-F, see the Probate and Administration Act 
(VI of 1889), S. 20 (2). 

^Substituted for the words “of the Province” 
by S, 3 (O of the Court-fees (Amendment) Act 
(X of 1901). 
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of administration to be duly stamped on payment of the full court-fee which ought to 
have been originally paid thereon in respect of such value and of the further penalty, 
if the probate or letters is or are produced within one year from the date of grant, of 
five times, or, if it or they is or are produced after the one from such date, of twenty 
times, such proper cuirt fe*\ without any deduction of the court-fee originally paid on 
such probate or letters : 

Provided that, if th^ application be made within six months after the ascertain- 
ment of the true value of the estate and the discovery that too low a court -fee was at 
first paid on the probate or letters, and if the said Authority is satisfied that such fee 
was paid in consequence of a mistake or of its not being known at the time that some 
particular part of the estate belonged to the deceased, and without any intention of 
fraud or to delay the payment of the proper court-fee, the said Authority may remit 
the said penalty, and cause the prolate or letters to be duly stamped on payment only 
of the sum wanting to make up the fee which should have been at first paid thereon. 


19 F. In ''ase of letters of administration on which too low a court-fee has been 


paid at first, the said Authority shall not cause the same 
to be duly stamped in manner aforesaid until the adminis- 
trator has given such security to the Court by which the 
letters of administration ha\ e been granted as ought by 
law to have been given on the granting thereof m case the full value of the estate of 
the deceased had been then ascertained. 


Administrator to gi\e proper 
security before letters st wiped 
under section 1 9-E. 


Executors, etc , not paying 
full oouit fee on probates, etc., 
within six months aftei dis- 
co\ ery of undci p lyp’e 't. 


19-G. Where too low a court-fee has been paid on any probate or letters of 
administration in consequence of any mistake, or of its not 
being known at the time that some particular part of the 
estate belonged to the deceased, if any executor or ad- 
ministrator acting under suoh probate or letters does not 
within six months [ * * * * *]* after the discovery of 

the mistake or of any effects not known at the time to have belonged to the deceased 
apply to the said Authority and pay what is wanting to make up the court-fee which 
ought to ha\e been paid at first on such probate or letieis, he shall forfeit the sum of 
one thousand rupees and also a further sum at the rate of ten rupees per cent, on the 
amount of the sum wanting to make up the proper court-fee. 


Notice of applications for 
probate or letters of adminis- 
tration to be given to Revenue 
authoiitie^, and procedure 
thereon. 


2 19 H. (1) Where an application for probate or letters 
of administration is made to any Court other than a High 
Court, the Court shall cause notice 3 of the application 
to be given to the Collector. 


(2) Where such an application as aforesaid is made to a High Court, the High 
Court shall cause notice of the application to be given to the Chief Controlling 
Revenue Authority [for the local area in which the High Court is situated]. 4 

(3) The Collector within the local limits of whose revenue -jurisdiction the pro- 
perty of the deceased or any part thereof is, may at any time inspect or cause to be 
inspected, and take or cause to be taken copies of, the record of any case in which 
application for probate or letters of administration has been made ; and if, on such 
inspection or otherwise, he is of opinion that the petitioner has under-estimated the 


Sec. 19 G. — A g to recovery of penalties or for 
feitures under S. iq-G. tee tnfra , S. 19-Jb 

1 The w T ords and figuies ‘ after the first 
day of April 1S75, or” we»e rep* aled by the 
Repealing and Amending Act (XII of iNcji). 

19-H. — 2 Sections 19 H, 19-1, 19 J. & 19-K 
were insetted b the Court fees Amendment Act, 
1809 (XI of 1899), S. 2. 

8 For form of notice under this clause prescrib- 
ed by the Chief Court of Lower Burma, see 
Burma Gazette, 1902, Pt. IV, p 625. 

4 Substituted for the words “ of the Provin- 
ces # * by S. 3 (2) of the Court-fees Amendment 


Act (X of non 

Sec. 19-H. — The grant of probate to petitioner 
cannot be delayed on account of the Collector’s 
omission in makii g the motion under S. 19 H 
u). 40 T. C. 576 (Cal.) . As to procedure under 
the -ection see 6 C. W. N • S98. The valuation 
fixed by I)t. Judge after objection made by 
Collector is final and no appeal lies therefrom. 
78 I. C. 901 — 1925 Cal. 357. A proceeding under 
S. 19-H merely depides a revenue dispute be- 
tween the Collector and the holder of probate. 
The Court has no power to award costs in such 
n proceeding. 50 C. 339 — i9 2 3 C* a b 406, 
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alue of the property of the deceased, the Collector may, if he thinks fit, require the 
attendance of the petitioner (either in person or by agent) and take evidence and 
inquire into the matter in such manner as he may think fit, and, if he is still of opinion 
that the value of the property has been under-estimated, may require the petitioner to 
amend the valuation. 

(4) If the petitioner does not amend the valuation to the satisfaction of the 
Collector, the Collector may move the Court before which the application for probate 
or letters of administration was made, to hold an inquiry into the true value of the 
property : 

Provided that no such motion shall be made after the expiration of six months 
from the date of the exhibition of the inventory required by section 277 of the Indian 
Succession Act, 1865, or, as the case may be, by section 98 of the Probate and 
Administration Act, 18 81. 

(5) The Court, when so moved as aforesaid, shall hold, or cause to be held, 
an inquiry accordingly, and shall record a finding as to the true value, as near as may 
be, at which the property of the deceased should have been estimated. The Collector 
shall be deemed to be a party to the inquiry. 

(6) For the purposes of any such inquiry, the Court or person authorized by 
the Court to hold the inquiry may examine the petitioner fcr probate or letters of ad- 
ministration on oath (whether in person or by commission), and may take such further 
evidence as may be produced to prove the true value of the property. The person 
authorized as aforesaid to hold the inquiry shall return to the Court the evidence 
taken by him and report the result of the inquiry, and such report and the evidence 
so taken shall 1 e evidence in the pioceeding, and the Court may record a finding in 
accordance with the report, unless it is satisfied that it is erroneous. 

(7) The finding of the Court recorded under sub-section (5) shall be final, 
but shall not ba^ the entertainment and disposal by the Chief Controlling Revenue- 
authority of any application under section iq-E. 

(8) The Local Government may make rules for the guidance of Collectors in 
the exercise of the powers conferred by sub-section (3). 


U 9 -I. (1) Nd order entitling the petitioner to the grant of probate or letters 
of administration shall be made upon an application for 
f * c °' irt f w, ,n such giant until the petitioner h,:s filed in the Court a 
of administration valuation of the property in the form set forth in the thud 

schedule, and the Court is satisfied that the fee men- 
tioned in No. 1 1 of the first schedule has been paid on such valuation. 


(2) The grant of probate or letters of administration shall not be delayed by 
reason of any motion made by the Collector under section 19-H, sub-section (4). 

1 J 9 -J. (1) Any excess fee found to he payable on an inquiry held under section 
19-H, sub section (6), and any penalty or forfeiture under 
Recovery of penalties, etc. section 19-G, may, on the certificate of the Chief Control- 
ling Revenue Authority, be recovered from the executor or 


Sec. 19 - 1 .— See 1 L. B. R. 228 ; 26 C 404 ; 26 
C- 407. Court fee payable on the value on the 
date of the application and subsequent alteration 
of law, enhancing the Couit-fee does not affect 
the petitioner’s rights. 3^ C. L. J. 209—81 I. C. 
731 = 1024 Cal. 987. The practice in Calcutta is 
to pay Court-fees to the Registrar whose certificate 
should be produced in court to obtain the grant. 
26 C. 404 ; 26 C. 407 ; L. B- R. 1893 — 1900, 623. 
In subordinate Courts the fees must be paid to 
the Court clerk who will certify the amount to 
the Court. L. B. R. (1893 — 1900)623. A Court 
will -hear the application for Probate or Letters 
of Administration where the applicant has not 
paid but has undertaken to pay whatever fees 
wobid be found due. 14 O. C. 14=8 I. C. 695. 
thi$ : section 31 I. C. 46°* 


On a Peiition for letters of administration for 
part of property Court-fee on the value of the 
whole property cannot be levied. 7 Lah. L. J, 
288 -26 Punj L. K. 608-90 f. C. 620—192? 
Lah. 493 The section dues not apply to 
Provident Fund mone). 1925 Vag. k 8 ( i ) = 82 
I. C. 128. 

Sect. 191 and J. — inserted by S. 2 of the 
Court fee* Amendment Act (Xf of 1899). 

Sec. 19 J.— Where S. 19-J is properly appli- 
cable, the petitioner is entiiely in the hands of 
the Chief Controlling Revenue authority who is 
at liberty to refuse to stamp probate till the 
penalty has been paid. 43 C. 230-20 C. W. N. 
504 = 31 I. C. 460 = 22 C. L. J. 375. Therefore the 
question of recovery by summary process or by 
suit, of the penalty imposed cannot arise. {Ibid,) 
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administrator as if it were an arrear of land-revenue by any Collector in any part of 
British India. 


(2) The Chief Controlling Revenue-authority may remit the whole or any 
part of any such penalty or forfeiture as aforesaid, or any part of any penalty under 
section 19-E or of any court-fee under section 19-E in excess of the full court-fee which 
ought to have been paid. 


Sections 6 and 28 not to 
apply to probate or letters of 
administration. 


1 19 K. Nothing in section 6 or i-ection 28 shall 
apply to probates or letters of administration. 


CHAPTER IV. 

PROCESS-FEES. 

Rules as to cost of pro- 20. The High Court shall, as soon as may be, make 

cesses rules as to the following matters : — 

(i) The fees chargeable for serving and executing processes issued by such 
Court in it appellate jurisdiction, and by the other Civil and Revenue Courts estab- 
lished within the local limits of such jurisdiction ; 

(ii) the fees chargeable for serving and executing processes issued by the Cri- 
minal Couris established within such limits in the case of offences other than offences 
for which police officers may arrest without a warrant ; and 

(iii) the remuneration of the peons and all other persons employed by leave of 
a Court in the service or execution of processes. 

The High Court may from time to time alter and add to the rules so made. 

All such rules, alterations and additions shall, after being confirmed by the 
] ocal Government I * * * * 

Confirmation and publica- * * *]2 he published in the local 

non o ru es. official Gazette, and shall thereupon have the force of law. 

Until such rules shall be so made and published, the fees now leviable for 
serving and executing processes shall continue to be levied, and shall be deemed to 
be fees leviable under this Ac f . 


21. A table in the English and Vernacular languages, showing the fees charge- 
able for such service and execution, shall be exposed 
Tables of process fee*. t 0 view in a conspicuous part of each Court. 


Number of peons in District 
and Subordinate Courts. 


22. Subject <0 rules to be made by the .High 
and approved by the Local Government [ * 

* '• ]8 


Court 

* 


every District Judge and every Magistrate of a District shall fix, and may from time 
to time alter, the number of peons necessary to be employed for the service and execu- 
tion of processes issued out of his Court and each of the Couits subordinate thereto, 

and for the purposes of this section, every Court of Small Causes established under 
Act No. XI of 1865 (to Consolidate and amend the law 
Number of peons in Mufas- re i a ting to Courts 0/ Small Causes beyond the local 
sal Small Cause t ourt . limits of the ordinary original civil jurisdiction of 

the High Courts of Judicature ) 4 shall be deemed to be subordinate to the Court 
of the District Judge. 


Sec 19 K— 1 Inserted by S. 2 of Act XI of 
1899. 

8 #c. 20. A commission issued to an Ameen to 

make local investigation, is not a process within 
S. 20. 17 C. 281. The provisions of S. 93, C. P. 
Code (now O 48, R. 1 ) do not appear to give a 
Court any power to depart from the Rules of the 
High Court on the subject of the levy of process 
fees or to remit these fees* 26 C, 124* 


2 The words “ and sanctioned by the Gover- 
nor-General of India in Council ” were omitted 
by Act XXXVIII of 1920, Sch. II. 

3 Sec. 22.— The words “ and the Governor- 
General of India in Council” were omitted bv 
Act XXXVIII of 1920, Sch. II. 

4 The reference to Act XI of 1865 should now 
be read as to the Provincial Small Causes Courts 
Act (IX of 1887), S, * (^)and { 3), 
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*23. Subject to rules 1 2 to be framed by the Chief Controlling Revenue* Autho- 
rity and approved by the Local Government L* * * 

venue Courts 5 Pt ° nS al Ke * *] 3 every officer performing the functions of 

a Collector of a District shall fix, and may from time to 
time alter, the number of peons necessary to be employed for the service and execution 
of processes issued out of his Court or the Courts subordinate to him. 

24. [Process served under this Charter to he held to be process within 
meaning of Code of Civil Procedure.] Rep. by the Repealing and Amending Act 
( XII of 1891). 

CHAPTER V. 


Of the Mode of Levying Fees. 


25. All fees referred to in section 3 or chargeble 
Collection of fees by sumps. unc j er thi s Act shall be collected by stamps. 

26. The stamps used to denote any fees chargeable under this Act shall be 
impressed or adhesive, or partly impressed and partly ad- 
lmpressed or h es j ve> as the [Local Government] 4 may, by notification 
in the [Local Official Gazette] 4 from time to time direct. 5 

27. The Local Government may, from time to time, 
make rules for regulating — 


Stamps to be 
adhesive. 


Rules for supply, number 
renewal and keeping accounts 
of stamps. 


5 (tf) the supply of stamps to be used un ler this Act ; 

( b ) the number of stamps to be used for denoting any fee chargeable under 
this Act ; 

(c) the renewal of damaged or spoiled stamps ; and 

(</) the keeping accounts of all stamps used under this Act ; 

Provided that, in the case of stamps used under section 3 in a High Couit, such 
rules shall be made with the concurrence of the Chief Justice of such Court. 

All such rules shall be published in the local official Gazette, and shall there- 
upon have the force of law. 


Stamping documents inad 
vertently received. 


28. No document which ought to bear a stamp 
under this Act shall be of any validity, unless and until it 
is properly stamped. 


1 Sec. 23.— In the Punjab, S. 23 i* repealed — 
see the Punjab Land-revenue Act (XVII of 1887) 
P. and N. W. Code. 

2 For rules framed under the powers confer- 
red by this section in — 

Madras see Mad R. 

and O., 

Central Pro\inces . . . see Cen, 

Prov. Gazette, 1905, Pt. Ill, p. 570. 

Assam ...... see Assun 

Rules Manual. 

As to Burma, see s. 41 of the Lower Burma 
Courts Act (VI of 1900). 

3 The words “and the Governor- General in 
Council of India” were omitted by Act XXXVIII 
of 1920, Sch. 

Sec. 25.— Whether several stamps may be used 
to make up the full amount chargeable. See 16 
W. R. 152 ; 12 W. R. C. R. 449 ; 17 W. R. C. R. 
220. 

4 Bec. 26.— The words *’ Local Government” 
and “Local Official Gazette” were substituted 
respectively for the words “ Governor-General of 
India in Council” and “Gazette of India” by Act 
XXXVIII of 1920, Sch. 

5 For rules as to levy of court-fees by adhesive 
and impressed stamps, see Gazette of India, 1883. 
Pt 1, p. 189. 

See. 27 .— Stamp* impressed with M for use in 


the High Court only” are not invalidated for use 
in subordinate Courts. 8 Pat. L. T. 33 ~ 97 I. C. 
822 — A. I. R. 1926 Pat. 408. 

Sec. 28 . Scope of the Section.— The 
specific provisions of the section are not cut 
dowai either by Ss. 9 to 1 1 of this Act or by O. 
VII, R. n (Old Sec. 54) of C. P. Code. 12 A. 
129 (F. B.). The mistake or inadvertence referred 
to in this section is that of the Court and its 
officers and not of the part}, (tqot) A. W. N. 
21 ; 12 A. 129 ; 20 M. 3>9. On this point see also 
4 A.L.J. 636 — 29 A. 749. Where an appeal is not 
properly stamped, whole appeal wiU not be dis- 
missed but amount covered by court-fee will be 
decreed. 96 I. C. 135 — A. I. R. 1926 Lah. 558. 
Even Revenue officer has the powers under S. 28 
to direct the payment of Court-fees in revision. 
30 I. C. 862 ( 2) — 22 C. L J. 57. But this power 
must be exercised before making the final decision 
in the case. 7 A. 528 = 5 A. W. N. 140. (But 
see the judgment of Mahmood, J. contra in the 
same case). Wheie a plaint is returned by one 
Court for presentation to another Court the latter 
Court should give credit to the stamp on the 
plaint. 35 M. 567 = 21 M. L. J. 533-10 I.C. 2; 1. 
29 Bom L. R. 280 ; see also 8 B. 313 ; 8 B. 380 
Where a plaint with insufficient court-fee stamp 
is presented, opportunity must be given to the 
party to pay the proper stamp, to6 I. C. 817. 
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But, if any such document is through mistake or inadvertence received, filed or 
used in any Court or office without being properly stamped, the presiding Judge or the 
head of the office, as the case may be, or, in the case of a High Court, any Judge of 
such Court, may, if he thinks fit, order that such document be stamped as he may 
direct; and, on such document being stamped accordingly, the same and every proceed- 
ing relative thereto shall be as valid as if it had been properly stamped in the first 
instance. 


Amended document. 


29. Where any such document is amended in order merely to correct a mistake 
and to make it conform to the original intention of the 
parties, it shall not be necessary to impose a fresh stamp. 

30. No document requiring a stamp under this Act shall be filed or acted 

upon in any proceeding in any Court or office until the 

Cancellation of stamp. stamp has been cancelle d. 

Such officer as the Court or the head of the office may from time to time 
appoint shall, on receiving any such document, forthwith effect such cancellation by 
punching out the figure-head so as to leave the amount designated on the stamp 
untouched, and the part removed by punching shall be burnt or otherwise destroyed. 


CHAPTER VI. 


Miscellaneous. 

31. (i) Whenever an application or petition containing a complaint or charge of 

an offence, other than an offence for which police-officers 
Repayment of fees paid on arrest without warrant, is presented to a Criminal 

C 0Urtjv Court, the Court, if it convict the accused person, shall, 

in addition to the penalty imposed upon him, order him to 
repay to the complainant the fee paid on such application or petition. 


LIMITATION. — Doubts as to whether payment 
of deficit Court fee after limitation time 
would save limitation, have been ^et at rest 
by the enactment of S. 149 of C. P. Code. 
Under that section it is in the discretion 
of the Com t to exercbe the powers. 
The Court will not exercise the discretion unless 
it is satisfied that some ground exists. 1 I.ah. 234. 
Where a deficiency in Court-fee is made 
good within the time allowed by the Court but 
beyond the period of limitation prescribed for the 
suit, the suit is not barred by time. 23 I. C. 408. 
Plaint and memorandum of appeal insufficiently 
stamped— Second appeal to High Court properly 
stamped — High Court has power, on levying the 
additional stamp duty on the plaint and memo- 
randum of appeal, to hear the second appeal as 
there was an existing suit at the time the period 
of limitaiion expired and the provisions of S. 28 
were applicable. 24 M 33 * : 25 M. 3 v o = 1 1 NI. 
L. J. 1 19. See al'o 18 M. 29 = 1 M. L. J. 598 ; 2 
A. 682 (F. B.) ; 29 A. 749; 2 C. 

L. J. 68 Payment of Court-fee after the 
period of limitation bur during the enquiry into 
pauperism of the plaintiff , saves limitation. 2 A. 
241 ; 24 M. 493. See alsj 22 B. 849 ; 26 C, 592 
(Court-fee paid after rejection of pauper appli- 
cation). 

gee. 29 .— A party.who filed a suit in a Revenue 
Court which referred him to the Civil Court re- 
garding a portion of the claim is not exempted 
under S. 29 from paying the usual Court-fees. 
132 P. R. 1892. 

Sec. 80 . — See 35 M. 567^21 M. L. J. 533 SE I C> 
I. C. 2di * 10 M. L. J. 29 and 29 Bom. L. R. 280 
cited under S. 28 (Stamp on plaint returned for 
presentation to proper court). 

U4 


Sec. 31 . — As to applicability of section, see 7 
M. 345 = 1 Weir 713 ; 1 Weir 721. See also 2 
Bur. L. J. 37 = 1923 Rang 245 ; 1923 All. 86. 
Where in a non-cogni c able case, conviction is 
for cognisable onence, no order under section can 
be passed. Rat. 397 = 0. Pg 56 of 1888; 1 Weir 
721 ; 24 M. 305. Provisions of the section are 
obligatory. I..B.R. 1872-1892,595 ; 24 M. 305 — 
2 Weir 722; 1 Weir 723 Expenses incurred in the 
prosecution other than court and process-fees can 
be awarded only out of the fine levied from the 
accused under S. 545 of the Cr. P. Code. L. B. 
R. 1872-1892, 595; 24 M. 305 = 2 Weir 722; 
1 Weir 723. See al so 1 L. B. R. 209. The fee 
ordered to be paid is an integral part of the sen- 
tence and must be treated as a fine imposed by 
the Court. 5 M. H. C. App 28 ; 2 Weir 724. But 
see contra I Weir 724 < No imprisonment in 

default of payment). See also 26 M. 421 = 2 Weir 
4S8 ; 20 C. 687. Under the section only recovery 
is to be as if they were fines. 26 M. 421 =2 Weir 
488. See also 1925 Mad. 136 = 47 M.L.J. 355. The 
making of an ordei under S. 31 does not amount 
10 an enhancement of sentence and an appellate 
Court can order the accused to pay the com- 
plainant’s court fees. 47 M. 914-47 M.L.J. 355 « 
20 L. W. 293 = 35 M. L. T. (H. C.) 39^(1924) 
M. W. N. 489 = 25 Cr. L. J. 1213=82 I. C. 141 
(Old luhngs to the contrary are not now good 
law). See also 1925 Mad. 136 = 47 M. L. J, 305. 

appeal and REVISION. — The appellate 
court cannot set aside an order passed by a cri- 
minal court under S. 31. 5 M. L. T. 223 = 11 Cr. 
L. J. 194 = 4 I. C. 1130. But see also 1923 All! 
86 infra. If under S. 31 the order directing 
payment to complainant is not proper, it can be 
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(ii) In the case mentioned in section 18, the Court, if it convict the accused 
person, shall, in addition to the penalty imposed upon him, order him to repay to the 
complainant the fee, if any, paid by the latter for the examination. 

(iii) When the complainant has paid fees for serving processes in either of the 
cases mentioned in the first and second paragraphs of this section, the Court, if it 
convict the accused person, shall, in addition to the penalty imposed upon him, order 
him to repay such fees to the complainant. 

(iv) All fees ordered to be repaid under this section may be recovered as if they 
were fines imposed by the Court. 

32 . [Amendment of Act VIIJ of 1859 and Act IX of 1869.] Rep. by the 
Repealing and Amending Act , 1891 {XI I of 1891). 


33 . Whenever the filing or exhibition in a Criminal Court of a document in 
respect of which the proper fee has not been paid is, in 
ofdocumems in for ri wh n ich C pro S ‘he opinion of the presiding : Judg<- necessary to prevent 
per fee has not been paid. a failure or justice, nothing contained in section 4 

or section 6 shall be deemed to prohibit such filing or 

exhibition. 


134 . ( 1 ) The Local Government may from time to time make rules for regula- 

ting the sale of stamps to be used under this Act, the 
Sale of stamps. persons by whom alone such sale is to be conducted, 

and the duties and remuneration of such persons. 


(2) All such rules shall be published in the local official Gazette, and shall 
thereupon have the force of law. 

(3) Any person appointed to sell stamps who disobeys any rule made under 
this section, and any person not so appointed who sells or offers for sale any stamp, 
shall be punished with imprisonment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both. 


35 . The [Local Government] 2 may, from time to time by notification 3 in the 

[Local Official Gazette] 2 reduce or remit, 4 in the whole 
fees° Wer t0 redUCe ° r remi or * n part of [the territories under its administration] 2 

all or any of the fees mentioned in the first and second 
schedules to this Act annexed, 

and may in like manner cancel or vary such order. 

36 . Nothing in Chapters II and V of this Act applies to the commission payable 

to the Accountant-General of the High Court at Fort 
Saving of fees to certain William, or to the fees which any officer of a High Court 
officers of High courts. aUowed lQ receive in addition to a fixed salary. 


corrected in appeal or revision. L. R. 3 A. 187 
(Cr.)= 1921 All. 86. 

See. S4. — 1 This section was substituted for 
the original section by the Repealing and Amen- 
ding Act (XII of 1891). 

8ee. 85.— 2 The words “Local Government, *' 
“ Local Official Gazette “ and “ the territories 
under its administration ” were substituted res- 
pectively for the words "Governor-General of 
India in Council, “ “Gazette of India” and 
“ British India ” by Act XXXVIII of 1920, Sch. 

8 See Gen. R. and O. 

: 4 For remission of duty payable under the Act, 
iiv respect of Indian probates, letters of adminis^ 
tration or succession certificates on the share or 
other interest of a deceased member of a com- 


pany formed under Act VI of 1882, provided 
that the said share or interest was registeied in 
a branch register in the United Kingdom under 
Act IV of 1900, and that such member was at 
the date of his decease domiciled elsewhere than 
in India, see Notification No. 881 L R., Gazette 
of India, 1900, Pt I, p. 100. 

For remission of duty on applications for sus- 
pension or remission of land-revenue, see Notifi- 
cation No. 4385 r,. R., dated 19th August, 1901,' 
Gazette of India, 1901, Pt. I, p. 608. 

For remission of fees on applications for issue 
of permits for transport of country spirits, see 
Notification No. 6260 L. R., dated 12th Decem- 
ber, 1901, Gazette ;of India* 1901, Pt. I, p. 1030. 
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Number. 


1. 1 Plaint [written state- 
ment pleading a set-off 
or counter-claim] 2 or memo- 
randum of appeal (not other- 
wise provided for in this Act) 
or of cross-objection present- 
ed to any Civil or Revenue 
Court except those mention- 
ed in section 3. 


I 


Proper Fee. 


When the amount or value of the 
subject-matter in dispute does not ex- 
ceed five rupees. 


Six annas. 


When such amount or value exceeds 
five rupees, for every five rupees, or 
part thereof, in excess of five rupees, 
up to one hundied rupees. 


Do. 


Art. I.— 1 To ascertain the proper fee levi- 
able on the institution of a suit, see the table 
annexed to this schedule 

2 These words were inserted by S. 155 and the 
4th Schedule of the Code of Civil Procedure 
Act V of 1908. 

SCOPE OF SCHEDULE T.— Schedule is supple- 
mentary and not alternative to S. 7. 6 N.L.R. 164 
= 8 I. C. 1125. The proviso to Art. I h of 
general applicafon and is net confined to plaints 
and memoranda of appeals under Art. I only. 3 
A. 1 c 8, 1 12 ; 29 C. 140 Multifarious suits under 
S. 17 are also subject to it. 3 A. 108. 

Art. 1. applicability. — Art. 1 applies only 
to those cases w'hich are not otherwise specially 
provided for under the Act. 61 P. R. 1910 = 47 
I. C. 992. There is no particular section in the 
Court-fees Act for assessment of fair rent and »o 
ad valorem fee has to be paid. 6 A. 17 = 100 I. C. 
913=8 Pat. I.. T. 366 = A. I. R. 1927 Pat. 123. 
An appli < ation for restitution under S. 144, C. 
P. C., may be stamped as a mere application. Ad 
valorem fee is not necessary. 21 C. W. N, 544 
But an appeal against an order passed under 
S. 144, C.P.C., is an appeal against a decree and 
an ad valorem stamp duty is payable thereon. 82 

I. C .321=22 A.L.J .881. (But tee also under Sch. 

II, Art. 1 ). So also on an appeal against an order 
under O. 21, R. 50 (2). 10 Bur. L. T 42=35 I 
C. 429 : also on an appeal against an ordei 
under O. 21, R. 99. ro B. 238 ; 8 C. 720. See also 
29 M. 172 ; 4 M. 22 f. An appeal from an order 
under S. 144* C P. C., does not, according to the 
practice of Lahore High Court, require ad 
valorem fee but a court-fee stamp of Rs. 4 is 
sufficient. 103 I. C. 657= A. I. R. 1927 Lah. 
635. Regaiding court-fees in appeals in land 
acquisition cases, see A. I. R. 1927 Cal. 45=97 I. 
C. 140. 

COURT-FEES ON SET-OFF —Where the defen- 
dant claims right of set off , he has to pay ad valo- 
rem court-fee on the same, 45 A. 218 = 20 A. L. J. 
1005 = 1 923 A. 1 18. See also 8 A. 396 ; 13 B. 672 ; 
15 M. 29. In a suit for accounts and to recover 
moneys of a dissoLed partnership, the defendants* 
claim for a decree on accounts is not a counter- 
Claim. No court fee need be paid thereon until 
the amount has been ascertained. 27 I. C. 316 = 
8 S. L. K. V22 ; 27 I. C. 320=8 S. L. R. 124. 
Pending a suit, the disputes were referred to 
arbitration out of court and it was found that 
money was payable to defendant. The court could 


direct the defendant to plead the award as an 
adjustment and claim the amount awarded, 
paying court fee thereon. 18 S. L R. Hi =88 
I. C. 61 (2) = 1925 Sind 266. 

CROSS-OBJECTIONS. — A memorandum of cross- 
objections mu^t bear court fees ad valorem on the 
value of the subject-matter in dispute. 46 C. 160 
= 45 J- C. 939 = 27 C. L. J. 443 ; 15 A. L.J. 886. 
Petition stating reasons on which the respondents 
supported the det ree, does not amount to cross- 
objection for which ad valorem fee is payable. 44 
A- 577 = 1922 All. 280. Nor mere criticism of 
judgment. 1 P. 25S = 1922 P. 483 (2) ; 25 O. C. 
275 = £923 Oudh 44 ( 1 ). In the case of cross- 
objections relating lo possession of land, ad valo- 
rem fee is payable cn its value and not on the 
basis calculated under S 7 ( v ). L. R. 5 A. 712 = 
22 A. L. J. 91 1. This is so even if the party could 
have raised the question in an appeal stamped 
under Art. 17 of Sch. II as the latter Article does 
not refer to cross-objection. 3 P. L. J. 197 =r 45 
I. C. 568 — 4 P. I . W. 368. See also 40 A. 93. On 
a cross-objection as to the finding of the Lower 
Court on a portion of sale consideration being not 
for legal necessity, couit-fee' should be paid on 
the amount held to be not for legal necessity. 45 
A. 537 = 1924 All 175 = 83 I. C. 780. See also a o 
A. 93 =43 I C 179 = *5 A.L.J. 886. A respondent 
who files a memorandum of objections cannot 
claim to have court-fees reduced simply because 
the appellant ha« paid more than what he should 
have paid. 46 C. 160 = 45 I. C 939 = 27 C. L. J. 
443. A memo, of cross-objections filed in the 
High Court on the que c tion of costs only does 
net fall under Art. 1, Sch. I. but may be treated 
as a petition under Art. 1 (d) of Sch. II and a 
court fee of Rs 2 is leviable thereon. 64 I.C. 606 
= 25 C.W.N. 934. But tee contra 2 Rang 637 = 
1925 Rang. 145 ; 8 J.. L. J. 434 = 9^ I. C. 272 = 
A. I R. 1^26 T ah. 645. 

The amount or value of the subject- 
matter IN DISPUTE.— S. 7 prescribes the value 
that shall remain unchanged in all stages of a 
case. One* the value of the rtlief is ascertain- 
ed for the purposes of the plaint, the ist schedule 
rates the relief at the same value for the purposes 
of the appeal. 6 N.L.R. 164 = 8 I. C. H25. See 
also 2 5 P. R. 1916 = 32 I. C. I2I = i6P. W. r. 
1916. 

Illustrative Cases.— The value of an 
appeal is not in ail cases the value of the suit as 
originally filed but the v*lue of the relief granted 
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Number. 


Proper Fee. 

1. Plaint, etc. — ( Contd ,) 

When such amount or value exceeds 

Twelve annas. 

one hundred rupees, for every ten 
rupees, or part thereof, in excess of 
one hundred rupees, up to one 
thousand rupees. 




which is sought to be got rid of. 45 M. 246 = 41 
M. L. J. 587=68 I. C. 444 = 1922 Mad. 211. 
Where a decree for possession is given to the 
plaintiff conditional on his paying a certain amount 
to the defendant an appeal by him against the 
condition must be valued ad valorem on the 
amount he was asked to pay. {/bid.') 59 I. C. 667 
*=21 P. W. K. 1921 ; ( 1926) M. W. N. 1 69 (2 ) — 
92 I. C. 624= A I. R. 1926 Mad 225 ; 108 I C 
379 (2) = 10 Lah. L. J. 55. Where the plaintiff’s 
suit for possession was decreed on condition of the 
plaintiff paying off the encumbiances on the pro- 
perty, an appeal against the condition should bear 
an ad valorem court fee on the value of the 
encumbrance. 5 P. L. J. 455 = r P. I . T. 73 < --57 
I. C. 481. See alio <;9 I. C. 667. Where in the 
decree of the Lower Court a charge is created 
over the lands purchased by the defendants for 
payment of a certain amount to the plaintiff and 
the defendants appeal to remove the charge, they 
should pay ad valorem court -fee cn the value of 
the properties or on the decretal amcu it which 
ever is less. 5 Pat. 721=8 Pat. L. T. 284 = A. I. 
R. 1927 Pat. 46 ; 7 Lah 215 = 27 Pun]. L. R. 
412=96 I. C. 473 = A. I. R. 1926 Lah. 408 
(Appeal from the decree rendeiing a propetty 
liable for the decree amounts). V\ here a deciee 
gives the plaint* ff a partial relief, the plaintiff- 
appellant is bound to pay court fee on the differ- 
ence between the value of the relief he claims 
and that granted by the deciee appealed from. 
19 C. 272. See also 6 P. 1*7 = 100 I. C. 914=8 
Pat. L.T. 366 = A.l.K. 1927 Pat. 123. In an appeal 
from instalment decree court-fee must be paid on 
the difference to the appellant between getting 
his money on the date of the decree and getting 
it by instalments as ordered. 12 P. R. 1915 = 24 
I.C. 931. See also 19 C. 272. In an appeal against 
a decree for redemption or foreclosure claiming 
a higher amount than that fixed by the court, 
court-fee should be paid on the excess amount 
claimed. 5 P. R. 191 1 =48 P L. R. 1911=9 L 
C. 676; 74 I. C. 88 ( 1 ) = 1924 Oudh 1 70 ; 22 I.C. 
642 = 16 O. C. 354 ; 29 I. C. 609. See also the 
cases noted under S. 7 cl. (ix) on the point. In 
an appeal against a pre-emption decree, seeking 
reduction of the amount ordered by the first court, 
ad valorem fee should be paid on the difference 
between the amount ordered to be paid and the 
amount admitted. 76 P. R. 1913 = 19 I C. 961. 
An appeal seeking to remove a charge created 
on property by a decree should bear ad valorem 
court*fee on the amount of the charge. 1 1 P. K. 
1916=5:33 I.C. 138=59 P.W.R. igi 6 . Where the 
defendants’ plea in a suit for possession that the 
plain iff cannot get possession without payment 
of her dower debt, was rejected by the lowerCourt 
and the salt decreed, and the defendant appealed, 
the was not bound to pay any court-fee 


on the dower amount and the court could giant a 
decree to plaintiffs conditional on payment of 
dow er debt to defendant. 36 A 11.322 = 25 I.C. 395 
= 12 A. L.J. 481. Value of decree appealed from 
decides court-fees. 48 M. 652 -47 M. L. J. 919 = 
1925 Mad. 323. In all original appeals, the court- 
feeshould be levied on the sum due at the date of 
the original decree and in all second appeals, it 
should be levied on the sum due at the da*e of 
the decree of the Lower Appellate Couit. 3 P. 
L. J 443 ~ 4 P- k. W. 2:1 =44 I. C. 50. 

COURT FEES IN PA RTICUT A R CASES— AC- 
COUNT SUIT S. — In a suit for a certain amount as 
damages, deducting a certain sum as the price of 
goods .ad valorem couit fee is payable on the 
amount actually claimed. 61 P. R. 1919 = 471. 
C. 992. Ten rupees stamp is sufficient for an 
appeal in a preliminary deere? for dissolution of 
partnership dealing with certain items disallowed, 
as such disallowance is only incidental to the 
mam lelief i Lah. 6 = 6 F. W, R. 1920 -57 I. 
C. 185 = 19 P. L. R. 1920. 

Mortgage Suits.— Where the plaintiff in a 
mortgage suit for sale appeals against the decree 
for sale, in order to establish the liability to the 
debt of certain property exonerated by the Lower 
Courr, court-fee is pa>able on the deciee amount 
but not exceeding the market- value of the prn- 
per f y. 16 M. L. J 458 = 40 M. 96 = 1 M. L. T. 
311 (T\ B.). See also 37 C. 914 , 33 A. 20. So also 
wheie the defendant appeals on 4 he ground that 
certain property was not liable under the mort- 
gage. 10 M. 187. See also t; O.L. J. 664 — 43 !• C. 
S 3 S- Where a mortgage decree for sale declares 
the separate liabilities of different properties for 
different sums of money, the court-fee on appeal 
by one of the defendants whose propeity had been 
held liable for a specific sum of money, must be 
calculated on the sum for which the propeity had 
been held liable. 35 A. 92 = 18 I. c.. 577 = 1 1 A. 
L. J. 43. Art. I of '"ch I applies to appeals in 
mortgage suits and court-fee is payable on the 
subject-matter in dispute in the appeal and not 
on the principal money secured by the mortgage 
40 A. 547 “5 A. L. J. 53 r. See also 47 All. 926 
= 23 A. L. J. 853 = 88 1 . C. 888 = 1925 All. 744; 
1 Lah. 234-3 i^h. L J. 370 i 29 A. 47 1 107 I. 

C- 671 (1). On this point, see a' so the cases noted 
under S. 7, cl. (ix). Where the amount due 
could be ascertained from the judgment and 
decree appealed from that should be the value of 
the appeal or cross-objection and future interest 
need not be taktn into account. 36 A. 40 = 21 I.C. 
723 = 11 A. L. J. 1016. See also 4 P. L.J. 443 = 
44 I. C. 50 = 1918 Pat. 264 (C. W. N.) ; 3 P. L. 
T. 8x3— 1923 P. 28 ; 6 P.L.J. 676 =3 P. L. T. 310 
= 1922 Pat. 73 (C. W. N. ) = 1 922 P. 386. But 
if.any future interest is determined by the trial 
court and is entered in the decree, additional 
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Number. 

1 

Proper Pee. 

1. Plant, et c.— (Con'd.) 

When such amount or vaiue exceeds 
one thousand rupees, for every one 
hundred rupees, or part thereof, in 
excess of one thousand rupees, up to 
five thousand rupees. 

Five rupees. 

J 

When such amount or value exceeds 
five thousand rupees, for every two 
hundred and fifty rupees, or part 
thereof, in excess of five thousand 
rupees, up to ten thousand rupees. 

Ten rupees. 

1 

When such amount 01 value exceeds 
ten thousand rupees, for every five 
hundied rupees, or part thereof, in , 
excess of ten thousand rupees, up to 
twenty thousand rupees. 

Fifteen rupees. 


When such amount or value exceeds 1 
twenty thousand rupee*, for eveiy I 
one thousand rupees, 01 part theieof, 
in excess of twenty thousand rupees, 
up to thirty thousand rupees. 

Twenty rupees. 


When such amount or value exceeds 
thirty thousand rupees, for every two 
thousand rupees, or part thereof, in 
excess of thirty thousand rupees, up 
to fifty thousand rupees. 

Do. 


When such amount or value exceeds 
fifty thousand rupees, for every five 
thousand uipees, or part thereof, in 
excess of fifty thousand rupees : 

Twenty-five rupees. 


Provided that the maximum fee leviable 
on a plaint or memorandum of appeal 
shall be three thousand rupees. 

1 

1 


court-fee on such interest has to be paid. 3 I- 
T. 813 = 1923 P. 28 ; see auo 1 P. 19 =3 P. L. T* 
790-1922 P. 387 (2) ; 104 I-C. 391 = A. I. R. 
1927 Sindh 251 Appeal against a mortgage 
decree on the ground that a condition of 
priority should be lemoved requires an 
ad valorem fee. 4 P. D. J- 323 = 5 * P C. 786. 
Ad valorem Court-fees must be paid on an appeal 
from an order refusing to make a personal decree 
under () 34 . R- 6 > C.P.C. 40 A 553 = 47 P C. 562 
» 16 A. L.j. 437. So also on an appeal against an 
order passing such personal decree. 1924 A. 292. 
In partition suits whether the plaintiff is in 
joint possession or out of possession the plaint or 
memorandum of appeal must bear ad valorem 
court-fees on the vulue of share. Art. 17(6;, 
Sch. II, will not apply. 73 P C. 788. See also the 
cases noted under S. 7, Cl. (iv)(£). 

APPEALS IN PRE-EMPTION SUITS. — Where 
one of the grounds of appeal in a suit for pre- 
emption, is that the right to pre empt has or has 
not been established as the case may be. the 
subject*matter of the dispute continues to be the 
right of pre-emption and its value must be deter- 
mined with reference to S. 7, els. (v) and (vi). 6 
A. 488 « A. W.N. (1884), 179- But when the ques- 
tion in appeal relates solely to the amount to be 


paid by the pre-emptor, the court-fee must be cal- 
culated on the difference between the amounts 
allowed as the sale price and that claimed or ad- 
mitted by the party. ( Ibid <) 

Mesne Profits. — No court-fee is payable on 
future mesne piofits in suit or in the appeal from 
the preliminary decree. 20 M. L. J. 98 = 5 I. C. 
880 ; 21 M. 371 ; 13 C. W. N. 815. An appeal 
from a final decree under O. 20, R. 12 (2), C. P. 
C., in respect of subsequent mesne profits is 
chargeable with ad valorem fee. 45 M. 280 — 42 
M. L. J. 184 — 1923 M. 19. Where the appellants 
have paid full court-fee on the claim for mesne 
profits, in appeal against the preliminary decree, 
they need not pay any additional fee on their 
appeal against the mesne profits ascertained sub- 
sequent to their oiiginal appeal. 15 I. C. 572 =* 16 
C. L. J. 564. See also 3 P. 875 = 1924 P.694. 
Wheie several defendants who could have prefer- 
red a single oppeal prefer separate appeals against 
a decree, each must pay full court-fee on his 
appeal. 48 I. C. 424 = 91 P. R. 1918. Two second 
appeals by the same party against two decrees 
passed in the appeals filed by both the parties 
against a mortgage decree, must be stamped 
separately and cannot be consolidated. 43 A. $(j 
*58 I. C. 230* 18 A. L, J, 894. 
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Number. 

! ! 

Proper Fee. 

2. Plaint [. . .I 1 in a suit 

for possession under [the 
Specific Relief Act, 1877, Sec. 

! ] 

.. 

1 

j 

! 

A fee of one half the 
amount prescribed in 
the foregoing scale. 

9 J* 

3. [. Repealed by Act V III of 
1871J. 

4. Application for review of 
judgment, 3 if presented on or 
after the ninetieth day from the 
date of the decree. 

.. 

The fee leviable on the 
plaint or memorandum 
of appeal. 

5. Application for review 
of judgment, 4 if presented 
before the ninetieth day from 
the date of the decree. 

. . 

One-half of the fee levi- 
able on the plaint or 
memorandum of 

appeal. 

6. Copy or translation of a 
judgment or order not being, 
or having the force of, a 
decree. 

When such judgment or order is passed 
by any Civil Court other than a High 
Court, or by the presiding Officer of 
any Revenue Court or Office, or by 
any other Judicial or Executive 
Authority — 

i 


(a) If the amount or value of the 
subject-matter i* fifty or less than 
fifty rupees. 

Four annas. 


(b) If such amount or value exceeds 
fifty rupees. 

Eight annas. 


When such judgment or order is passed 
by a High Court. 

One rupee. 


Art. 2 , -See Bom. P. J. 1894, 346. 

1 The words “ or memorandum of appeal u 
were repealed by Act XX of 1870, 

2 The words “ the Specific Relief Act, 1877, 
section 9 ” were substituted for the words “ Act 
No. XIV of 1859 ” (to provide for the limitation 
of suits) by Act XII of 1891. 

Art. 4 . — 3 As to application for review of judg- 
ment, see the Code of Civil Procedure, 1908. 
The decision of a Court dismissing an appeal 
under O. 41, R. 11* C.P.C., is a judgment and an 
application for review of the decision comes 
Within the Article. 30 C W.N. 334 = 93 I- C. 909 
(3) = A. I. R. 192b Cal. 638. 

Upon an application for review, no matter 
what may be the actual relief sought, the court- 
fee payable is the fee actually leviable upon the 
plaint or memorandum of appeal upon which the 
judgment, of which review is sought was passed. 
20 I. C. 3*254 P L. R. 1913 ; 31 A. 294 = 6 
A, L. J. 215 * 1 I. C. 209. The fee would be the 
same whether the application affects the whole 
or part of a decree. 31 A. 294 = 1 I. C. 209. See 
also 6 P. L. T. 40=86 I. C. 143 = *925 Pat * 368 ; 
11 O. L. J. 339. The word “ leviable ’’ is used to 
provide for an application for review in forma 
pauperis, 31 A. 294 = 6 A. L. J. 215. On the 
point, see also 20 A. 410; 91 P. R. 1895. An 
application for review of the judgment in a 
second appeal passed before the Court Fees 
Amendment, Aet of 1922 was presented after the 
passing of the Act, Held, the court- fee leviable 


was that which fell to be levied under the 
amended Act calculated as if the application for 
review were a plaint or memorandum cf appeal 
for the relief sought for. 50 M. 488 = 100 I. C. 72 
= A. I. R. 1927 Mad 360 = 52 M. L. J. 128. 

Art. 5 . — 4 As to application for review of judg- 
ment, see the Code of Civil Procedure, 1908. 
See 26 O. C. 23 = 74 I. C. 255 ; J924 Oudh 108. 
In computing the period of 89 days, the applicant 
cannot deduct the time which may have been 
spent in obtaining a copy of the judgment. 2 O.C, 
302. See also 39 P.R. 1879. Nor the days during 
which the court is closed for vacation. 9 M. 134; 
9 C.P. L. R. 479 i *** edso 39C.L.J. 344. Appli- 
cation presented on 90th day, 89th day being 
Sunday must be stamped with full fee under 
Art. 4. 15 C. L. J. 505 = 15 I.C. 455 - Where after 
the appeal was dismissed and before the applica- 
tion for review was presented, the court-fee was 
enhanced, the application is correctly stamped 
with half the court-fees paid on the memorandum 
of appeal. 28 C. W. N. 403 = 39 C. L. J. 222 = 
82 I. C. 297 = 1924 Cal. 881. 

Art*. 6 and 7. — Both articles apply where the 
subject-matter of the suit has an ascertainable 
money value. Cases not covered by Arts. 6 and 7 
as for instance where there is no ascertainable 
money value, are provided for by Art. 9 infra . 
Notes of judgment furnished to parties under the 
Rules of Practice for the guidance of Small 
Cause Court* are copies of decrees and require a 
stamp under Art* 7. 6 M. H, C, R. App.’xxiii. 




tcU] The douRT.tEfes act (vn ofr 1870). 


9fi 


Number. j 


j Proper Fee. 

7. Copy of a decree or 
order having the force of a 
decree. 

When such decree or order is made by 
any Civil Court other than a High 
Court, or by any Revenue Court — 



If the amount or value of the sub- 
ject-matter of the suit wherein such 
decree or order is made is fifty or less 
than fifty lupees. 

Eight annas. 


(<*) If such amount of value exceeds 
fifty rupees. 

One rupee. 


When such decree or order is made by a 
High Court. 

Four rupees. 

8. Copy of any document 
liable to stamp duty under 
the Indian Stamp Act, 1879, 1 
when left by any party to a 
suit or proceeding in place of 
original withdrawn. 

( a ) When the stamp duty chargeable 
on the original does not exceed eight 
annas. 

(<$) In any other case. 

The amount of the duty 
chargeable on the origi- 
nal. 

Eight annas. 

9. Copy of any revenue or 
judicial proceeding or order 
not otherwise provided for by 
this Act, or copy of any ac 
count, statement, report or 
the like, taken out of any 
Civil or Criminal or Revenue 
Court or Office, or from the 
office of any Chief Officer 
charged with the executive 
administration of a Division. 

For every three hundred and sixty words 
or fraction of three hundred and sixty 
words 

Do. 

i 

ic. f Repealed by Act V 1 1 1 
of 1890.] 



2 1. Probate of a will or 
letters of administration with 
or without will annexed. 

[When the amount or value of the 
property in respect of which the grant 
of piobate or letteis is made exceeds 
one thousand rupees, but does not 
exceed ten thousand rupees.] 8 

[Two per centum on such 
amount or value.] 3 


Art. 8. — 1 See npw the Indian Stamp Act (II 
of 1899). 

This Article is pite'nded to authorise the levy 
of 8 annas in the casfe contemplated under O. 13, 
R. 9 of the C. P. Code, which deals with the 
return of admitted documents. 136 P. W. R. 
(i 9 i 7 ) = 43 I. C. 383. A copy of a general power 
of attorney produced in court for verification 
does not require a court-fee stamp of annas 8 
under this Article. {Ibid.") 

Arts. 11 , 1 2 , 12 - A.— 2 These articles were sub- 
stituted for the original Arts. 11 and 12 by Act 
VII of 1880, S. 13 (1). 

Art. 11 .—® Matters within brackets in columns 2 
and 3 of Art. 1 1 were substituted by VIl of 1910. 

SCOPE. — The fee prescribed by this Article is 
only in respect of probates or letters of adminis- 
tration, and not in respect of the application for 
probate (for which see Art. 1 of Sch. II). 

Amount or value of the property.— 

* Value * means market value and the market 


value of a mortgaged property is that of the 
equity of redemption. 6 N. W. P. 214. See also 
3 C. 736. The value of an annuity for deter- 
mining the amount of probate fee payable there- 
on is the market value and not ten times the 
annual payment. 1 B. j 18. In the case of 
shares of companies the court fee is chargeable 
on the values at the date of the application for 
probate and subsequent changes do not alter the 
amount of court-fee payable. 5 Bur. L. T. 39 = 
14 I. C. 804. The expression, “the amount or* 
value of the property ** signifies the net value 
obtained by deduction of the debt and expenses 
from the gross value. 22 C. L. J. 160 = 30 I, C. 
958 =20 C. W. N. 5QI. See also 18 C. W. N. 
121 =21 I. C. 502 = 18 C. L. J. 308 } 7 Bur. L. T. 
272 = 241 C. 793 ; 1 B. 118; 40 A. 279. But 
see contra 13 B. L. R. App. 24 ; 24 C. 367. The 
uncertainty of recovering a debt is no ground for 
reducing the proportionate duty payable thereon 
or probate* 24 C. 367. See also 13 B. L. R, 
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tick, i 


Number 


Proper Fee. 

11. Probate, etc.- 

-( Contd ). 

[When such amount or value ex- 
ceeds ten thousand rupees, but 
does not exceed fifty thousand 
rupees. J 

\ 

[Two and one half per centum 
on such amount or value.] 



[When such amount or value 
exceeds fifty thousand rupees.] 

[Three per centum on such 
amount or value.] 


! 

[Provided that, when, after the 
grant of a certificate under the 
Succession Certificate Act, 
1889, or under the Regulation 

1 of the Bombay Code No. VIII 
j of 1827, in respect of any pro- 
perty included in an estate, a 
grant of probate or letters of 
administration is made in res- 
pect of the same estate, the fee 
payable in respect of the latter 
grant shall be reduced by the 
amount of fee paid in respect 
of the former grant ] 


1 12. Certificate under the 
Succession Certificate Act, 
VII of 1889. 

In any case 

Two per centum on the amount 
or value of any debt or secu- 
rity specified in the certificate 
under section 8 of the Act, and 
three per centum on the amount 
or value of any debt or security 
to which the certificate is ex- 
tended under S. 10 of the Act. 




NOTFS.— (1) The amount of a 
debt is its amount, including 
interest, on the day on which 
the inclusion of the debt in the 
certificate is applied for, so far 
as such amount can be ascer- 
tained. 


App. 24. Nor the fact that an item of property 
is the subject of litigation. 24 M. 241. Where 
property is not reduced into possession when 
probate is taken out but the right to recover it 
is the subject of suit, the valuation of such 
property by the applicant at less than Ks. 1,000 
may be accepted by the Court. 23 C. 577. 

PROPERTY OUTSIDE BRITISH INDIA.- Pro- 
bate duty payable, to be calculated only upon 
the property which at the date of the death of 
the testator was in British India. 21 B. 139. 
But see also 4 C. 725. See also 51 P. R. 1902. 

Trust Property is exempt from court- 
tees. 6 Beng. L. R. App. 138 * 15 W. R. 45 *. 
14 Beng. L. R. 184 ; u Beng. L. R. App. 39 5 33 
Mad. 93. Where married parties held property 
under the Code Napolan, and one of them died, 
it was held that one half of the property was 
chargeable with duty the other h. If being exempt- 
ed under S. 19- D. 20 C. 575. See also 25 Mad. 515. 
So also in the case of Letters of Administration 
granted to a Buddhist Burmese widow. 50 I . C. 

Bur. L. T. 258. No duty is leviable 
a second time where full duty was paid on the 


pioperty on the first application. 6 B. L. R. 
App. 139. 

APPEAL. —The court-fee payable on a memor- 
andum of appeal against an order in probate 
proceedings is governed by Art. I, Sch. II. 
Therefore an ad val(>rem duty 'on the value of 
the estate need not be levied. (1911) 1 M. W. 
N. 237 =9 I. C. 538 =^9 M. L. T. 314—21 M. L. J. 
481. (16 B. 408 ; 23 C. 723, Foil.) See also 4 

C. W. N. 600. 

Art. 12 . — 1 Substituted by Act VII of 1889, 
S. 1.3(1). 

Moneys due under a Ry. Provident Fund are 
exempt from succession duty and pa«s on to the 
nominee of the holder. 92 I. C. 525* A. I. R. 
1926 Nag. 306. If a debt has been partly dis- 
charged, duty need be paid only on the amount 
of the balance of debt still due and not on the 
whole amount. 19 A. 129. Court-fee should be 
paid by a Hindu daughter on an application for 
certificate in succession to mother who succeeded 
to her husband’s properties though duty was 
paid by the latter on her application. 36 I. C, 
125 = 20 C, W. N. 1125. 
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Number. 


Proper Fee. 


\2. Certificate, etc. — 

( Contd .) 


(2) Whether or not any power 
with re-pect to a security speci- 
fied in a certificate has been 
conferred under the Act ; and 
where such a power has been 
so conferred, whether the 
power is for the receiving of 
interest or dividends on, or for 
the negotiation or transfer of 
the security, or for both pur- 
poses, the value of the security 
is its market value on the day 
on which the inclusion of the 
security in the certificate is ap- 
plied for, so far as such value 
can be ascertained. 


Certificate under Ki)As icgards debts and securi- The same 


the Regulation of the Bombay 
Code, No. VIII of 1827. 


payable in lespect of a certifi- 
cate under the Succession 
Certificate Act, 1889, or in 
respect of an extension of such 
a certificate, as the case may 
be. 


(2) As regards other property in 
respect of which the certificate 
is granted— 

When the amount or value of Two per centum on such amount 
such property exceeds one or value 
thousand rupees, but does not 
exceed ten thousand rupees ; 

When such amount or value ex- Two and one-half per centum on 
ceeds ten thousand rupees, but such amount or value, 
does not exceed fifty thousand 
rupees ; 

When such amount or value Three per centum on such amount 
exceeds fifty thousand rupees. 2 or value. 2 


a 13. Application to When the amount or value of the 
the [High Court of Judi- subject-matter in dispute does 
cature at Lahore] 4 for the not exceed twentv-fi\ e rupees, 
exercise of its jurisdiction 
under section 70 of the 
Punjab Courts Act, 1884, as 

amended by the Punjab When such amount or value 
Courts Act, 1899, [or to the exceeds tw enty-five rupees. 
Court of the Financial Com- 
missioner of the Punjab for 
the exercise of its revisional 
jurisdiction under Sec. 84 of 
the Punjab Tenancy Act, 

1887]. 5 


hVo rupees. 


The fee leviable on a memoian 
dum of appeal. 


Art. 12 -A. — 1 This Article was substituted by 
Act VII of 1889, S. 13(1)- 

2 Columns 2 and 3 of this article were substi* 
tuted by Act VII of 1910. 

Art. 18 . — 3 Inserted by the Punjab Courts Act 
(XVIII of 1884), S. 71, as amended by the 
Punjab Courts Act ( XXV of 1899), S. 6. 

4 The words ‘ l High Court of Judicature 
at Lahore '* w*re substituted for the words 
“ Chief Court in the Punjab ” by Act XVIII of 


1919, Sch. I. 

5 The words “ or to the Court Tenancy 

Act, 1887,” weie added by S. 1 of Act IX of 
1901, Sch, 1. 

An application for revision against an order 
refusirg to set aside an award is really one 
against the award decree and is chargeable 
with ad valorem fee under Sch. I, Art. 13. 13 
F. W. R. T9ii »9 I. C\ 388 = 4 P. L. R. 1911. 
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Number. Proper Fee. 


1 M* [Application to When the amount or value of the sub- Two mpees. 
the (High court of Judica- ject-matter in dispute does not exceed 

ture at Rangoon) 2 for the twenty-five rupees, 

exercise of its revisional 
jurisdiction under S. 622 of 

the Code of Civil Procedure When such amount or value exceeds The fee leviable on a 
or S. 25 of the Provincial twenty-five rupees. memorandum of appeal. 

Small Cause Courts Act, 

1887.] 

* 5 * [Repealed by Act XI of 
1923, Sch. II.] 


Tabic of rates of ad valorem fees leviable on the institution of suits. 


When the amount 
or value of the 
subject-matter 

But does not 
exceed 

Proper Fee. ' 

When the amount 
or value of the 
subject-matter 

But does not 
exceed 

Proper 

Fee. 

exceeds 

Rs. 

1 \S. 

RS. 

, A. 

P. 

exceeds 

RS. 

RS. 

RS. A 

. P. 

, , 

5 

0 

6 

0 

290 

300 

22 

8 

0 

5 

1 0 

0 

12 

O 

300 

310 

23 

4 

0 

10 

>5 

1 

2 

O 

310 

320 

24 

0 

0 

*5 

20 

1 

8 

O 

320 

330 

24 

12 

0 

20 

2S 

1 

14 

O 

330 

3 40 

25 

8 

0 

*5 

30 

2 

4 

O 

340 

350 

26 

4 

0 

3 o 

35 

2 

10 

O 

35 ° 

360 

27 

0 

0 

35 

40 

3 

0 

O 

360 

370 

27 

12 

0 

40 

45 

3 

6 

O 

370 

380 

28 

8 

0 

45 

50 

3 

12 

O 

380 

39 ° 

29 

4 

0 

50 

55 

4 

2 

O 

39 ° 

400 

3 o 

0 

0 

55 

60 

4 

8 

O 

400 

410 

30 

12 

0 

60 

65 

4 

14 

O 

410 

420 

3 1 

8 

0 

65 

70 

5 

4 

O 

420 

430 

32 

4 

0 

70 

75 

5 

10 

O 

430 

440 

33 

0 

0 

75 

80 

6 

0 

O 

440 

450 

33 

12 

0 

80 

85 

6 

6 

O 

4 SO 

460 

34 

8 

0 

85 

90 

6 

12 

O 

460 

470 

35 

4 

0 

90 

95 

7 

2 

O 

470 

48O 

36 

0 

0 

95 

ioo 

7 

8 

O 

480 

490 

36 

12 

0 

100 

1 io 

8 

4 

O 

490 

500 

37 

8 

0 

l/o 

J 20 

9 

0 

O 

500 

5 «° 

38 

4 

0 

120 

130 

9 

12 

O 

5 io 

520 

39 

0 

0 

130 

I4O 

10 

8 

O 

520 

530 

39 

12 

0 

140 

*50 

1 1 

4 

O 

530 

540 

40 

8 

0 

150 

|60 

12 

0 

0 

540 

550 

4 i 

4 

0 

160 

170 

I 2 

/ 2 

0 

550 

560 

42 

0 

0 

170 

1 80 

J 3 

8 

0 

560 

570 

42 

12 

0 

180 

I9O 

>4 

4 

0 

570 

5 ^ 

43 

8 

0 

190 

200 

PS 

0 

0 

580 

590 

44 

4 

0 

200 

210 

15 

12 

0 

59 o 

600 

45 

0 

0 

210 

2 2 ^ 

16 

8 

0 

600 

610 

45 

12 

0 

220 

230 

17 

4 

0 

610 

620 

46 

8 

0 

23c 

240 

18 

0 

0 

620 

630 

47 

4 

0 

240 

250 

18 

12 

0 

630 

640 

48 

0 

0 

250 

260 

J 9 

8 

0 

640 

650 

48 

12 

0 

260 

27a 

20 

4 

0 

650 

c6o 

49 

8 

0 

270 

280 

21 

O 

0 

660 

670 

50 

4 

0 

280 

290 

21 

12 

0 

670 

680 

Si 

0 

0 


Art. 14 .— 1 Ait. 14 was substituted by Act VI 2 The words “High Court ...... Rangoon ” 

of 1900, S. 47 apd Sch. I. This article was 011 were substituted for the words ‘ Chief Court of 

ginaily inserted by Act XI of 1889, S. 84. Lower l^orona ” by Act XI of 1923* 




THE dOltRT-FfiES ACT (vii OF igyo). 


$ck. lj 


$ 1 $ 


When the amount 
or value of the 
subject matter 

But does not 
exceed 

Proper Fee. 

When the amount 
or value of the 
subject-matter 

But does not 
exceed 

Proper Fee. 

exceeds 

RS. 

RS. 

RS. 

A. 

p. 

exceeds 

RS. 

RS. 

RS. 

A. 

P. 

680 

690 

5 i 

12 

0 

4,000 

4,100 

230 

0 

0 

690 

700 

52 

8 

0 

4,100 

4,200 

235 

0 

0 

700 

710 

53 

4 

0 

4,200 

4,300 

240 

0 

0 

710 

720 

54 

0 

0 

4,300 

4,400 

245 

0 

0 

720 

73 o 

54 

12 

0 

4.400 

4 < 5 °° 

250 

0 

0 

73 o 

740 

55 

8 

0 

4,500 

4,600 

255 

0 

0 

740 

750 

56 

4 

0 

4,600 

4.700 

260 

0 

0 

75 ° 

760 

57 

0 

0 

4,700 

4,800 

265 

0 

0 

760 

770 

57 

12 

0 

4,800 

4,900 

270 

0 

0 

770 

780 

58 

8 

0 

4 900 

5,000 

275 

0 

0 

780 

790 

59 

4 

0 

S.ooo 

5,250 

285 

0 

0 

790 

800 

60 

0 

0 > 

5,250 

5,500 

295 

0 

0 

800 

810 

60 

12 

0 

5-Soo 

5,750 

305 

0 

0 

810 

820 

61 

8 

0 

5 ' 75 ° 

6,000 

315 

0 

0 

820 

830 

62 

4 

0 

6,000 

6,250 

325 

0 

0 

830 

840 

63 

0 

0 

6,250 

6, 5C0 

335 

0 

0 

840 

850 

63 

12 

0 

6,500 

6,750 

345 

0 

0 

850 

860 

64 

8 

0 

6,750 

7,000 

355 

0 

0 

860 

870 

65 

4 

0 

7,000 

7,250 

365 

0 

0 

870 

880 

66 

0 

0 

7,250 

7 , 5 oo 

375 

0 

0 

880 

890 

66 

12 

0 

7,500 

7,750 

385 

0 

0 

890 

900 

67 

8 

0 

7,750 

8,000 

395 

0 

0 

900 

910 

68 

4 

0 

8,000 

8,250 

405 

0 

0 

910 

920 

69 

0 

0 

8,250 

8,500 

415 

0 

0 

920 

93 o 

69 1 2 

0 

8,500 

8,750 

425 

0 

0 

93 o 

940 

70 

8 

0 

8,750 

9,000 

435 

0 

0 

940 

950 

7 i 

4 

0 

9,000 

9,250 

445 

0 

0 

950 

960 

72 

0 

0 

9,250 

9,500 

455 

0 

0 

960 

970 

72 

12 

0 

9 ,S°o 

9,750 

465 

0 

0 

970 

g y o 

73 

8 

0 

9,750 

io,oco 

475 

0 

0 

980 

990 

74 

4 

0 

10,000 

10,500 

490 

0 

0 

990 

1 ,000 

75 

0 

0 

10,500 

1 1 ,000 

505 

0 

0 

1,000 

1 ,100 

80 

0 

0 

11,000 

11,500 

520 

0 

0 

1,100 

1 .200 

85 

0 

0 

1 1 ,500 

12,000 

535 

0 

0 

1,200 

1 ,300 

90 

0 

0 

12,000 

12,500 

550 

0 

0 

I, 3 °° 

1 ,400 

95 

0 

0 

12,500 

13000 

565 

0 

0 

1,400 

1 ,500 

100 

0 

o ; 

; 13,000 

13,500 

580 

0 

0 

i,S°o 

1 ,600 

1 os 

0 

0 

13,500 

14,000 

595 

0 

0 

1 ,600 

1,700 

) 10 

0 

0 

i4,oco 

14,500 

610 

0 

0 

1 ,700 

1 ,800 

*15 

0 

0 

14,500 

15,000 

625 

0 

0 

1 ,800 

1 ,900 

120 

0 

0 

15,000 

15,500 

640 

0 

0 

1 ,900 

2,000 

125 

0 

0 

* 5 , 5°o 

10,000 

655 

0 

0 

2,000 

2,100 

130 

0 

0 

16,000 

16,500 

670 

0 

0 

2,100 

2,200 

1 35 

0 

0 

16,500 

17,000 

685 

0 

0 

2,200 

2,300 

140 

0 

0 

1 7,coo 

17,500 

700 

0 

0 

2,300 

2,400 

145 

0 

0 

17,500 

18,000 

7 i 5 

0 

0 

2,400 

2,500 

, 5 ° 

0 

0 

18,000 

18,500 

730 

0 

0 

2,500 

2,600 

155 

0 

0 

18,500 

19,000 

745 

0 

0 

2,600 

2,700 

160 

0 

0 

19,000 

19,500 

760 

0 

0 

2,700 

2,800 

165 

0 

0 

19,500 

20,000 

775 

0 

0 

2,800 

2,900 

170 

0 

0 

20,000 

2 1 ,000 

795 

0 

0 

2,900 

3,000 

175 

0 

0 

2 1 ,000 

22,000 

815 

0 

0 

3,000 

3,100 

180 

0 

0 

22,000 

23,000 

835 

0 

0 

3 , 10 0 

3,200 

■8S 

0 

0 

23,000 

24,000 

855 

0 

0 

3,200 , 

3.300 

190 

0 

0 

24,000 

25,000 

875 

0 

0 

3*300 

3.400 

195 

0 

0 

25,000 

26,000 

895 

c 

0 

3*400 

3.500 

200 

0 

0 

26,000 

27,000 

915 

0 

0 

3.500 

3,600 

205 

0 

0 

27,000 

28,000 

935 

0 

0 

3,600 

3.700 

210 

0 

0 

28,000 

29,000 

955 

0 

0 

3.700 

3,800 

2*5 

0 

O ] 

29,000 

30,000 

975 

0 

0 

3 ,«o° 

3,900 

2 20 

0 

0 

30,000 

32,000 

995 

0 

0 

3.900 

4,000 

225 

0 

0 1 

1 

32,000 

34,000 

1,015 

0 

0 
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When the amount 


or value of the 
subject-matter 

But does not 
exceed 

Proper Fee. 


exceeds 

RS. 

RS. 

RS. , 

A. 

p. 

34*ooo 

36,000 

1*035 

0 

0 

36,000 

38, Coo 

1*055 

O 

0 

38,000 

40,000 

1*075 

O 

0 

40,000 

42,000 

1*095 

0 

0 

42,000 

44,000 

1*115 

0 

0 

44 »ooo 

46,000 

t **35 

0 

0 

46,000 

48,000 

1*155 

0 

0 

48,000 

50,000 

i .'75 

0 

0 

50,000 

55,000 

1 ,200 

0 

0 

55,000 

60,000 

1*225 

0 

0 

60,000 

65,000 

1,250 

0 

0 

65,000 

70,000 

1*275 

0 

0 

70,000 

75,ooo 

1,300 

0 

0 

75*ooo 

80,000 

1*325 

0 

0 

80,000 

85,000 

1*350 

0 

0 

85,000 

90,000 

1*375 

0 

0 

90,000 

95,000 

1,400 

0 

0 

95,000 

1 ,00,000 

1*425 

0 

0 

1,00,000 

l ,05,000 

1,450 

0 

0 

1.05,000 

1 ,10.000 

1,475 

0 

0 

1,10,000 

1,15 ,000 

1,500 

0 

0 

1,15,000 

1 ,20,000 

1 * 52.5 

0 

0 

1,20,000 

1 ,25,000 

1*550 

0 

0 

1,25,000 

1 ,30,000 

1*575 

0 

0 

1,30,000 

1 , 35 ,°oo 

1 ,600 

0 

0 

i»3S»ooo 

1 ,40,000 

1,62^ 

0 

0 

1,40,000 

1,45,000 

1,650 

0 

0 

1,45,000 

1 ,50,000 

1 ,675 

0 

0 

1,50,000 

1,55,000 

1,700 

0 

0 

i,55*ooo 

1 ,60,000 

1*725 

0 

0 

1 ,60,000 

t ,65 ,000 

1*750 

0 

0 

1,65,000 

1,70.000 

1*775 

0 

0 

1,70,000 

1,75,000 

1,800 

0 

0 

1,75,000 

1,8. ,000 

1,825 

0 

0 

1 ,80,000 

1 ,85,000 

1,850 

0 

0 

1,85,000 

1,90,000 

*.875 

0 

0 

1,90,000 

1,95,000 

1 000 

0 

0 

1,95,000 

2,<X),OQ_* 

1.925 

0 

0 

2,00.000 

2,05,000 

i* 95 o 

0 

0 

2,05,000 

2 , 1 C , 000 

1*975 

0 

0 

2,10,000 

2,15,000 

2,000 

0 

0 


When the amount 
or value of the 
subject-matter 

But does not 
exceed 

Proper Fee. 


exceeds 

RS. 

RS. 

KS. A. 

P. 

2,15,000 

2,20,000 

2,025 

0 

0 

2 , 20 iCOO 

2,25,000 

2,050 

0 

0 

2,25,000 

2,30,000 

2,075 

0 

0 

2,30,000 

2,35,000 

2,100 

0 

0 

2,35,000 

2,40,000 

2,125 

0 

0 

2,40,000 

2 45,000 

2,150 

0 

0 

2,45,000 

2,50,000 

2*175 

0 

0 

2,50,000 

2,55,000 

2,200 

0 

0 

2 , 55 * co ° 

2,60 coo 

2,225 

0 

0 

2 60,000 

2,65,000 

2,250 

0 

0 

2,65,000 

2,70,000 

2 275 

0 

0 

2 . 70 ,CC 0 

2,75,000 

2,300 

0 

0 

2,75,000 

2,80,000 

2,325 

0 

0 

2,80,000 

2,85,000 

2 , 3 So 

0 

0 

2,85,000 

2,90,000 

2*375 

0 

0 

2,90,000 

2,95,000 

2.400 

0 

0 

2,95,000 

3,00,000 

2,425 

0 

0 

3,00,000 

3,05,000 

2 » 4 S° 

0 

0 

3,05,000 

3 10,000 

2,475 

0 

0 

3,10,000 

3*15.000 

2,500 

0 

0 

3 * 15 * 00 ° 

3,20,000 

2*525 

0 

0 

3,20,000 

3*25*000 

2 , 55 ° 

0 

0 

3,25,000 

3,30,000 

2,575 

0 

0 

3,30,000 

3 . 35 * 000 

2,600 

0 

0 

3 * 35.000 

3,40,000 

2,625 

0 

0 

3,40,000 

3,45,000 

2,650 

0 

0 

3.45,000 

3,50,000 

2.675 

0 

0 

3,50,000 

3 * 55 *ooo 

2,700 

0 

0 

3 *5 S *000 

3,60,000 

2.725 

0 

0 

3,60,000 

3,65,000 

2,750 

0 

0 

3 65,000 

3,70,000 

2.7 75 

0 

0 

3,70,000 

3,75.000 

2,800 

0 

0 

3 * 75 *ooo 

3,80,000 

2,825 

0 

0 

3,80,000 

3 85,000 

2,850 

0 

0 

3,85,000 

3.90,000 

2*^75 

0 

0 

3,90,000 

3 * 95*000 

2,900 

0 

0 

3.95,000 

4,00,000 

2,925 

0 

0 

4,c 0,000 

4,05,000 

2 , 95 ° 

0 

0 

4,05,000 

4, 10,000 

2,975 

0 

0 

4, to, 000 

• • 

3,ooo 

0 

0 


SCHEDULE II. 

fixed Fees, 


Number. 


Pioper Fee. 

i. Application or petition. 

(a) When presented to any officer of 



the Customs or Excise Department 



or to any Magistrate by any person 



Soh. II, Art. 1 . — The term 4 application ’ must 
be construed to mean a documentary and not an 
oral application. 2 N. W. P. (H. C.) 418. 
Applications falling within the arti- 
— A petition to withdraw suit on the basis of 


an agreement to compromise. 8 M. 15 (F. B.) ; 
see also 8 W. R. 214. A petition for a new trial 
in a Small Cause Court. 7 B. H.C.A. C. J. 109. 
An application for enforcing an award. 13 C. L. 
R. 17 1. Written objections to an award being an 
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Number. 


Pioper Fee. 

1. Application or petition. — 
(C of ltd ,) 

having dealings with the Govern- 
ment, and when the subject-matter 
of such application relates exclusively 
to those dealings ; 

: 



or when presented to any officer of j 
land-revenue by any person holding ,i' 
I temporarily settled land under direct 
engagement with Government and 
when the subject-matter of the appli 
cation or petition relates exclusively 
to such engagement ; 



01 when presented to any Municipal 
Commissioner under any Act for the 
time being in force for the conser- 
vancy or improvement of any place, if 
the application or petition relates 
solely to such conservancy or improve- 
ment ; 

One anna. 


or when piesented to any Civil Court 
other than a piincipal Civil Court of 
original jurisdiction [* * ♦J 1 

or to any Court of Small Causes 
constituted under Act XI of 1865, 2 
or under Act XVI of 1868, 8 sec- 
tion 20, or to a Collector or other 
officer of revenue in relation to 
any suit or case in which the 
amount or value of the subject-matter 
is less than fifty lupees ; 

Do. 

! 

or when presented to any Civil, Crimi- 
nal or Revenue Court, or to any 
> Board or Executive Officer for the 

1 purpose of obtaining a copy or 
j translation of any judgment, decree 
or order passed by such Court Board 
, or officer, or of any other document 
on record in such Court or Office. 



{ 6 ) When containing a complaint or 
charge of any offence other than an 
offence for which police-officers may, 
under the Criminal Procedure Code 4 
arrest without warrant, and present- 
ed to any Criminal Court ; 

Eight annas. 


or when presented to a Civil, Criminal 
or Revenue Court, or to a Collector, 
or any Revenue-officer having juris- 



application to set aside an award. 107 I. C. 233. 
An application for probate of a will. 15 W.R.C. 
R. 40. An appeal against an order in probate 
proceedings 21 M. L. J. 48 r = 9 I. €.538 — 
(19U) 1 M.W. N. 237 ,4 c. W. N. 600. An 
appeal from order granting letters of administra- 
tion. 9 A. W. N. 27. Applications for review of 
interlocutory orders passed in appeal 31 A. 262 
=6 A. L. J. 151 — 1 I. C. loco. An appeal from 
an order absolute for foreclosure or sale. 14 
C. P. L. R. 100. Memo, of objections under 
Q. 41, R. 26, C, F. C, See 105 I.C. 108, 


1 The words “or to any Cantonment Magis- 
trate sitting as a Court of Civil Judicature under 
Act III of 1859” were repealed by the Canton- 
ments Act (XIII of 1889;. 

2 See now the Provincial Small Causes 
Courts Act (IX of 1887), by which Act XI of 
1S65 was repealed. 

3 See now S. 25 of the Bengal, North- 
Western Provinces and Assam Civil Courts Act 
(XII of 1887). 

4 See now the Code of Criminal Procedure 
(Act V of 1898). 
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Number. 


Proper Fee. 

1 Application or petition. — 

( Contd ) 

diction equal or subordinate to a 
Collector, or to any Magistrate in 
his executive capacity and not other- 
wise provided for by this Act ; 



or to deposit in Court revenue or rent ; 



or for determination by a Court of the 
amount of compensation to be paid 
by landlord to his tenant. 



(c) When presented to a Chief Com- 
missioner or other Chief Controlling 
Revenue or Executive Authority, or 
to a Commissioner of Revenue or 
Circuit, or to any chief officer 
charged with the executive adminis- 
tration of a Division aud not other- 
wise provided for by this Act. 

One rupee. 


( d ) When presented to a High Court. 

Two rupees. 

1 i-A. Application to any Civil 
Couit that recot d> may be cal- 
led for from anothei Court. 

When the Court grants the applica- 
tion and is of opinion that the 
transmission of such records invol- 
ves the use of the post. 

Twelve annas in addition 
to any fee levied on the 
application under 

clause ( a ), clause (b) 
or clause ( d ) of Article 

I of this Schedule. 

2. Application for leave to 
sue as a pauper. 

.. 

Eight annas. 

3. Application for leave to 
appeal as a pauper. 

(a) When piesented to a District 
Court. 

One rupee. 

4. Plaint or memorandum 
of appeal in a suit to obtain 
possession under Act No. XVI 
of 1838, or [the 1 2 Mamlatdais’ 
Courts Act, 1876]. 3 * * * * 8 

(b) When presented to a Commissioner 
or a High Court. 

1 

Two rupees. 

Eight annas. 

5. Plaint or memorandum of 
appeal in a suit to establish or 
disprove a right of occupancy. 

• 

Do. 


1 Art. 1 A — Was added by Act XIV of 191 1 . 

^ r t. 4.- 2 These words were substituted for 

the words ‘‘Bombay Act V of 1864” {to give 

Mamlatdars ’ Courts jurisdiction in certain cases 

to maintain existing possession, or to restore pos- 

session to any pirty dispossessed otherwise than by 
course of law), bv the Repealing and Amending 

Act (XII of 1891). , ‘ „ 

8 See now the Bombay Mamlatdars C ourts 
Act, 1906 (Bom. Act II of 19C6). 

Art. 5. — 1° a suit to establish or dispiove a 
right of occupancy, the plaint or memorandum 
of appeal shall bear a court-fee of 8 annas under 
Article. 40 A. 358 = 16 A * L - J- ^7 =44 C. 
608. As to case where the plaint) ff sues to eject 
defendant as being a tenant at will with the mere 
ntention of contesting the right of occupancy 
laimed by the latter, see uC, t, R, $X ; 16 M. 


Vo. Security bonds filed by a claimant in a 
claim case, being an instmment of obligation 
given in pursuance of an order of Court, is govern- 
ed by S eh. II, Art? 6. 49 C. 997 — 1923 Cal. 269 

(2 ). See also 29 C. W. N. 851-42 C. L. J. 5 = 
1925 Cal. 906 ( F. B.). They will also be charge- 
able under the Stamp Act if they are of the kind 
described in Art. 40 or 57 thereof. 29 C. W. N. 
851 (F. B.) Security bonds given in pursuance 
of an order of the Court for stay of execution 
must be written on paper properly stamped under 
the Stamp Act and not on a plain paper bearing 
a court-fee stamp of As. 8. 43 R C. 376 = 21 C* 

W. N. 1150 ; 7 Lah. I.. J. 343=1925 Lah. 552. 
Stamp on security bond by recei\er pledging 
immoveable property. 43 M. 363=38 M, L. J. 
503. Security bond for the production of attach- 
ed live-stock is a bond given in pursuance of an 
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Number. 


* 

Proper Fee. 

1 6. Bail-bond or other in- 
strument of obligation given in 
pursuance of an order made by 
a Court or Magistrate under 
any section of the Code of Cri- 
minal Procedure, 1882, or the 
Code of Civil Procedure, 1908, 
and not otherwise provided for 
by this Act. 


Eight annas. 

7. Undertaking under sec- 
tion 49 of the Indian Divorce 
Act. 

. . 

: 

8. [Rep. by the Repealing 
and Amending Act , 1891 (X// 
of 1891).] 



9. [ Repealed by Act XII of ' 

1891.1 



10. Mukhtainama or YVaka- 
latnama. 

YVhen presented for the conduct of 
any one case — 



(a) to any Civil or Criminal Court 
other than a High Court, or to any 
Revenue Court, or to any Collector 
or Magistrate, or otl.ei executive offi- 
cer, except such as are mentioned in 
clauses ( b) and (c) of this number. 

Do. 


( b ) to a Commissioner of Revenue, Cir- 
cuit or Customs or to any otficei charg- 
ed with the executive administration 
of a Division, not being the Chief 
Revenue or Executive Authority. 

One j upee. 


(»*) to a High Court, Chief Coinmis 
sioner, Board of Revenue, or other 
Chief Controlling Revenue or Execu- 
tive Authority. 

Two lupees. 

11. Memorandum of appeal 
when the appeal is not [* * 

* * * * ] 2 from a 

decree or an order having the 
force of a decree, and is pre- 
sented— 

(<*) to any Civil Couit other than a 
High Court, or to any Revenue Couit 
or Executive Officer other than the 
High Court or Chief Controlling Re- 
venue or Executive Authority. 

Eight annas. 

order made by a Court within Art. 6 and the Art. 10.— A power to a Vakil authorising him to 

stamp leviable on such a bond is under the Court present an application for copies 10 Collector, falls 
Fees Act, and not under Arts. 15 and 57 of the under Aiticlc and does not require to be stamped 
Stamp Act. 37 M. 17 = 20 I. C. 775 = 2 4 E. J- under Art. 50 of Sch. I of Stamp Act. 9 M f 146 

6 37, (F. B.) ; 3* A, 487 =9 I. C. 61 7 = 8 A. J, J. 878. 

Art- 8. — 1 This Article was substituted by Act See also ic8 P. YV. K. 1912-15 1. C. 122 = 202 P, 
XVII of 1914. Sch. The original Article ran L. 1< 191 2 ( F. B.) ; 5 Pat. 25s =94 I. C. 84c » a! 
as follows Bail bond or other instrument of I. k. 1926 P. 246. Single vakalatnama is suffi- 

obligation not otherwise provided for by this Act, cient for a number of appeals consolidated by 
when given by the direction of any Court or ex- order of Couit. 27 L. YV. 36^ = ( 1928) M. YV.N. 
ecutive authority”. As to security bond executed zji. 

in pursuance of an order of court, see 53 Cal. 101 Art. 11. — 2 The words “ from an order rejec- 

ts A. I. R. 1925 Cal, 906 = 89 I. C. 289 = 29 C.YV. ting a plaint or ” we e omitted by S. 155 (Sch. 4) 
N. 851. A security bond taken on an order for of the Code of Civil Procedure (Act V of 1908). 
stay of execution must be stamped under the SCOPE OF ARTICLE.— An order in probate 

Stamp Act. 7 Lah. L. J. 34 3 = *6 Punj, L. R. 634 proceedings has the force of a decree and so 

A, I. R. 1935 Lab, 552. Art. 11 is not applicable to an appeal there- 


The civil court manual. 


[Stb.ll 


g»o 


Number. 


Proper Fee. 

ir. Memoranda n , etc. — 

• ( Contd . ) 

(b) to a High Court or Chief Commis- 
sioner, 01 other Chief Controlling Exe- 
cutive or Revenue Authority. 

Two rupees. 

12. Caveat 

.. .. 

Five ruppe^ 

13. Application undei Act 
No X of 1859. 1 section 2b, 
or Bengal Act No VI of 1862, 2 
section 9, or Bengal Act No. 
VIII of 1869, 9 section 37. 


Do 

14. Petition in a suit under 
the Native Converts’ Marriage 
Dissolution Act, 1866. 

15. [ Repealed by Act V of 
1908.] 

16. [Repealed by Act VI of 
1889, S. 18 (1) ] 

17. Plaint or memorandum 
of appeal in each of the follow- 
ing suits : — 


no 

(i) to altei or set a^ide a sum- 
mary decision or order of any 


Ten rupees. 


from. 2i M. L. J 481 =9 I. C. 538. So also an 
order under O. 21, l\. 50 (2), C. P. Code. 10 Bar. 
L. T. 42 —35 I.C. 429 ; also an order under O. 21, 
R. 99, C. P. Code, to P*. 238 ; 8 C. 720 ; 2Q M. 
i?2 But though decision under S 47 of the r . P. 
Code is a deciee, an appeal theiefrom should be 
stamped under this Article by a Notification of 
the Governor Geneial. The Madras Couit Fees 
Act removes all doubts by specially including 
orders under S 47 and S. 144 of the C. P. Code. 
An application by uay of restitution under S. 144, 
C. P. Code, is one under S. 47 and hence an 
appeal ftom an ordei on such application would 
be chargeable with court-fees under this article 
under the Government Notification. 11 C. 
L. J. 541 -=6 1 . C. 125. See also 20 M. 448 ; 8 A 
545 ; 21 C. 340 ; 18 N.L.R. 15 = 1 022 Nag. 62 ; 39 
I. C. 640 --2 1 C. W. N. 54 4 ; 17 L. \V. 623 = 
(1922) M. VV. N 831-1923 M. 2701107 I.C. 
491 -A I. R. 1928 l.ah. 143. So also an appeal 
against an order directing the moitgagee who 
obtained a decree for sale, to pay out of the 
sale proceeds a certain amount as interest due 
to a prior mortgagee decree-holder. 4 P. 294 
-1925 Pat. 577 -92 I C. 474. The directing of 
the Lower Court to readmit a case is an order not 
having the force of a decree and an appeal there- 
from is to be stamped under the Article. 21 A. 
178^= A W. N. ( 1898) 23. So also an appeal from 
an order under S. 104 (/'), C. P. C 107 I. C. 736 
= A. I. R. 1928 Lah. 137. So also an appeal to 
the High Court from an order of the District 
Judge under S. 214 (now S. 235) of the Compa- 
nies Act. 17 A. 238 = A.W. N. (1895)56. An 
appeal against an order dismissing an application 
for the ascertainment of mesne profits must be 
stamped with an ad valorim stdtnp on the amount 
claimed* 3 P. L. J, 101*43 &> also 


an appeal from an order granting application for 
final deciee in a mortgage suit. 27 O. C. 225 =--84 
I. C. 742 = 1925 Oudh 102 Also an appeal from 
order lejecting a plaint for non-payment of court- 
fee. 67 I.C. 901 =3 Lah.L.J. 237. For an appeal 
under S. 104 ( f) against an order filing an award 
without the intervention of the Court, the requi- 
site court-fee is eight annas. 50 A. 128 — 103 I. C. 
315-25 A. L. J. 741. 

Art. 12. — A petition by which a party upon 
whom citation has been issued, opposes the grant 
of probate is not a caveat and need not be stamp- 
ed as such. 36 I. C. 38-20 C. W N. 787. 

Art 13 — 1 Act X of 1859 was repealed by 
the Bengal Tenancy Act, 1885 (VIII of 1885), 
Beng. Code, in those portions of the Lower Pro- 
vinces to which that Act extends and in the 
Chota Nagpur Division (except Manbhum and 
the Tiibutary Mahals) by the Chota Nagpur 
Landloid and Tenant Procedure Act, 1879 (Ben- 
gal Act I of 1879), Bengal Code ; in the Province 
of Agra by Act XVIII of 1873 ; ar.d in the Cent- 
ral Pro\ inces, by the Central Provinces Tenancy 
Act, 1883 (IX of 1883), C. P. Code. 

2 Bengal Act VI of rS62 was repealed by the 
Bengal Tenancy Act, 1S85 (VIII of 1885), so far 
as it affected those portions of the Lower Pro- 
vinces to which that Act extends ; and in the 
Chota Nagpur Division (except Manbhum and 
the Tributary Mahals) by the Chota Nagpur 
Landlord and Tenant Procedure Act, 1879 (I of 
1879), Bengal Code. 

3 Bengal Act VIII of 1S69 was repealed by 
the Bengal Tenancy Act, 1885 (VIII of 1885). 

Art. 17, Cl. (i).~ Suit to set aside sum- 
mary ORDER. — A plaint in a suit under O. 21, 
R. 63, C P C. (re-claim in execution proceedings) 
is governed by this Article. 26 C.W.N, 126*1922 



Sell. II] 


THE COURT'FKES ACT (VII OF 1870). 


921 


Number. 


Proper Fee. 

of the Civil Courts not estab- 
lished by Letters Patent or of 
any Revenue Court ; 

(ii) to alter or cancel any 
entry in a register of the name* 
of proprietors of revenue pay- 
ing estates ; 

(i?i) to obtain a declaratory 
decree where no consequential 
relief is prayed ; 

.... 

1 

i 

1 

(iv) to set aside an award ; 


[ Ten 1 upees 

( v ) 1 0 set aside to adoption; 


1 

! 


Cal. 166 ; 64 I. C. 49 5 3 p - L - T - 832=- 1923 P. 
152 ; 22 I. C. 676 = (1913) U. B. R. 18 !. See also 
6 A. 3u = A. W. N. ( 1^84), 1 13; 6 A. 466 - A. \V. 
N. (1884) 1 75; 51 P. R. 1897 ; 35 C. 202 =35 I. A. 
22 ; 10 B. 610 ; But see 27 L C. 265 =(1914) M. 
W. N.qio, holding that the quantum of interest 
which ihe plaintiff wants to establish must be 
considered. A suit under Madras Act XXVII of 
i860 to contest the award of a settlement officer 
falls within this clause 4 M. 204. 

Cl. (iii). — See Cl. (1) of Art. I7*A of Madras 
Act 

Suits for Declaration where no con- 
sequential RELIEF IS PRAYED. — Where a 
plaint or a memorandum of appeal asks only for 
a pure declaration, the Court in calculating court- 
fees cannot go into the question whether he 
should also have asked for consequential relief. 
The effect of failing to ask consequential relief 
is for the final decision of the Court. A fixed 
fee under Ai tide is sufficient. 27 C. W. N. 972 
— 1924 Cal. 183. Even where relief is prayed for 
it may be a meie surplussage in which case, the 
suit may be stamped as a mere declaratory suit 
under this Art. 3 P. 795 =80 I. C. 655 — 1925 P. 
44. A suit to declare that a previous declaratory 
decree is not binding on the plaintiff on ground 
of fraud, is governed by Article because no conse- 
quential relief is needed or sought foi. 35 I. C. 
797 = 12 C. W. N. 375. A suit by a reversioner 
for mere declaration that conveyance by a Hindu 
widow is void in Tespect of anything beyond her 
life inteiest comes under this Article. 70 P. R. 
1877. See also, 24 C. 833 ; 12 M. 234. Fora 
similar suit wheie a prayer for the appointment 
of Receiver is added, see 23 L. W. 581 =96 I. C. 

29 = A. I. R 1926 Mad. 678 — s 1 M. L. J. 67. 
Cited under S. 7, Cl. iv (c) A suit for bare 
declaration that a decree is ineffectual and not 
binding on the plaintiff comes under the Article. 

30 C. 788; 20 B. 736; also a suit by a member of a 
joint Hindu family for declaration that an aliena- 
tion made by a managing member is not binding 
on him. 7 M. 134 ; 78 I.C. 782; 1925 Lah. 90; also 
a suit for declaration that plaintiff is the real 
owner of a decree obtained by the defendant 
against another and for transfer of the decree to 
him. 1 P. R. 1911=17 P.L.R. iyi 1. Also a suit 
fora declaration that plaintiffs were occupancy 
tenants and not tenure-holders and that the survey 

Il6 


entry describing them astenure-holders was wrong 
4 P. L. J. 302=50 I. C. 298. Also a suit for 
declaration that certain pioperty belongs to the 
plaintiff and is not liable to be sold in execution 
of a mortgage decree to wt.ich he is not a party. 
85 I. C. 349 - 1925 O idh 500. A suit to set aside 
a compromise deciee foi maintenance falls under 
the Aitice (Art 17 A of the Madras Act.) 27 L. 
W. 286 « A. I. R. 1928 Mad. 416. A suit under 
S. 106, B. T. Act which is transferred to the Civil 
Court is a suit for declaratory decree within this 
article. 48 I. C. 552 -28 A. L. J. 301. See also 
18 I. C. 275 = 17 C. L j. 416. In a suit for re- 
covery of possession with mesne profits and the 
alternative for asse-sment of fair rent, the prayer 
for assessment is not in the nature of a declaratory 
relief. 6 P. 17 = 100 I. C, 913 = 8 Pat L. T. 366 = 
A. I. R. 1927 Pat. 123. The plaintiff sued for 
possession as the transferee of one G. The first 
Court gave him a decree on condition that his 
possession should continue only during the life- 
time of his transferor. An appeal by the plaintiff 
against the condition is for a mere declaration 
and need bear a court-fee of Rs, 10 only. 33 A. 
705 = 11 I.C. 977-8 A. L. J. 821. The Bombay 
practice of valuing suits for declaration at Rs. 130 
and paying a court fee of Rs. 10 thereon is mis- 
leading and unwarranted by law. A fixed fee of 
Rs. 10 is to be paid thereon. 43 B. 507 = 46 I. A. 
24=36 M. L. J. 437 =50 I. C. 280 ( V C.) No ad 
valorem fee need be paid, when a suit is brought 
for a declaration that money is jointly due, 
plaintiff not objecting to it> being received by 
the defendants. 1023 I ah. 359. A declaratory suit 
that a registered release deed be considered can- 
celled, must be valued for court-fees at the 
amount at which the lelief is valued. 35 P. R. 
1914 = 25 I. C. 435. So abu a suit for the reversal 
of a paint sale is not solely for a declaration that 
the sale i3 a nullity. 51 C. 216 = 28 C W. N. 
683=i924 Cal. 731. So also an ayo claim =5 
Bur. L. J. 107 =98 I C. 196 = A. 1 R. 1926 Ran® 
184 (F. B.). 

Cl (i v).—See Cl. (ii) of Art. 17-A of 
Madras Act. Inapplicable to compensa- 
tion awards under the Land Acquisition Act 
covered by S. 8. 21 M. 269. But S. 8 applies 
only to appeals by persons who claim compensa- 
tion. For an appeal by the Secretary of State 
against the compensation award of the Court, a 
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Proper Fee. 

(vi) every other suit where it 
is not possible to estimate at a 
money-value the subject-matter 
in- dispute, and which is not 
otherwise provided for by this 
Act. 




court-fee of Rs. io only is required under Article. 
57 P. R. 1 9 1 3 = 1 7 L C. 764 On this clause see 
also 7 C. L. J. 36 -12 C. W. N. 169 = 35 C. 202 
— 35 I* A. 22 

Cl. (▼).— Where a suit for declaration that 
plaintiff is the adopted son of the last male 
owner and therefore entitled to property in his 
possession was dismissed, the court-fee payable 
on the appeal is an ad. valorem fee on the value 
of the property in possession of the appellant as 
the adopted son of the last owner. 43 I. C. 64 =- 
15 N. L. R. 24. The plaintiff may value the 
relief claimed in his suit to set aside an adoption 
and that valuation determines the court which is 
to decide the suit. 37 C. 860 =.14 C. W. N. 929 
«6 I. C. 630 ; See also 15 A. 378. In a suit for 
declaration, that an adopiion never took place, 
court-fee is payable on the value of the property, 
title to which is affected. 58 I. C. 965 (1). A 
suit for mere declaration that an adoption is 
valid does not admit of being satisfactorily valued 
and falls under Art. 17, cl. (vi). 24 I. C. 286 = 
17 O. C. 90. A suit for declaration that certain 
adoption deed executed by a widow shall be of no 
effect on the plaintiff’s reversionary rights is not 
a suit to annul an adoption. 6 I.ah. L. J. 585=84 
I. C. 486 = 1925 Lah. 22 9 - 

Cl. (vi). — See Art. 17-B of the Madras Act 

To bring a case within the scope of this clause, 

it must be established that it is not possible even 
to state approximately a money value for the 
subject-matter in dispute. 1 I. C. 670=- 13 C.W. 
N. 815. Thus a suit for restitution of conjugal 
rights would fall under the clause. 34 C. 352 = 
11 C. W. N. 458 =5 C.L.J. 400; 8 C.W.N. 705 = 
31 C. 849; 28 A. 545 . 9 186 =8 A. L. J. 889; 

33 A. 767 — 11 I. C. 186. So also a suit under 
S. 92, Civil Procedure Code. 14 C.W. N. 932 = 12 
C. L. J. 211 = 7 I* C. 92. 26 L. W. 378 = 105 

I. C. H 9 “ A. I. R. 1027 Mad 940^53 M. L.J. 
457; 8 l ah. 730 = A I. R. 1028 Lah. 1 13. See 
now Cl. (tti) of Art. 17 of Madras Act). Also a 
suit for removal of a trustee of a religious endow- 
ment. 23 M. 537 ; 19 A - Io 4 ; 24 C. 418 ; 2i 
B. 48. A prayer for temporary mandatory injunc- 
tion to compel deft, to deposit in court an 
amount due by him to the trust, in a Scheme suit 
under S.92, Civil Procedure Code, does not alter 
the character of the suit and the fee fixed in Sch. 

II, Art. 17 (ii) is sufficient. 47 M. L. J. 656 = 
1924 Mad. 882=85 I.C 801. See also 48 M. 

j t 3x4 = 1925 Mad. 722. As to a prayer 
for the appointment of a receiver see A. I. R. 
1026 Mad. 678=51 M. L. J. 67 cited under S. 7, 
Cl. W (*). A suit under Registration Act, S. 77 
to compei Registration falls under the Article, 21 
p. R. 1895 ; 3 C. 515. An appeal against an 
order refusing grant of Letters of Administration 


is governed by Art. 17 (vi) as the subject matter 
in dispute cannot be estimated at a money value. 
22 I. C. 98 — 35 All. 448. The memo, of appeal 
against a ledemption decree absolute on theground 
that the money was deposited at a later date 
than that allowed, and that it should not have 
been so received falls within the clause. 10 I.C. 
736 = 7 N. 1 .. R. 4 f , Also an appeal against an 
order rejecting an appeal memo, for non-payment 
of Court-fees 98 I C 663 ( 2) « A. I. R. 1927 Nag. 
100. As kyauttg cannot be transferred by sale, 
mortgage or gift, it has no market value and the 
plaint in a suit by Hyponryt to recover possession 
of kyaung should bear a fixed stamp. 57 I.C. 953 
— 13 Bur. L. T. 40. An appeal preferred against 
the decree in an interpleader suit, which declares 
the title of one of the claimants and directs the 
delivery of the property to him upon payment 
of costs to the plaintiff should be stamped under 
the Art. 2 Pat. L. T. 280 = 61 I. C. 820. An ob- 
jection on appeal as to the manner in which a 
decree in a suit for dissolution of partnership is 
to be enforced is covered by this Art. 7 Lah. 
L. T. 364 = 90 I. C. 629=1925 Lah. 496 
Cases not Coming under the clause.— 
Where in a suit for the enforcement of a mort- 
gage or charge against certain property, the trial 
court held the chajge to be enforceable only 
against a portion of the property, an appeal to 
have the charge declared against the whole pro- 
perty must bear ad valorem fee on the value of 
the property in dispute 65 I. C. 114 = 240. C. 
295. When a plaintiff w'ho obtained a decree 
for the full amount sued for against one of the 
defts. appealed with a view to make the other 
defts. also liable, held , he was bound to pay ad 
valorem court fee on the amount for which the 
other defts. were sought to be made liable and 
not a fixed fee under this Art. 24 Bom. L. R. 
313 = 46 B. 840 ; Seealso 86 P. R. 1912 = 16 I. 
C. 777 . 

Suits for Partition.— A suit for partition, 
pure and simple, wheie the plaintiff is in joint 
po-session of his share and there if no depute 
as to his title or share falls within the clause. 
But the value of the entire subject-matter is the 
value for jurisdiction. 2 Pat 432 =4 P. L. T. 
257 ; 49 I C. 115 (Pat.) ; 13 C. L. R. 253 ; 8 C. 
757 ; 34 A. 184 = 13 I. C. 185=8 A. L. J. 1329 ; 
(28 A. 340 ; 6 C. L. J. 651 Foil.) qo I. C. 843 
= A. I. R. 1926 Mad. 122. (Partition claimed 
after division in status). The Article applies 
even if the plaintiff asks for declaration of titles 
a cloud having been cast upon the same. 29 C. 
W. N. 76. A suit by a Mohamedan co-sharer in 
joint possession, for partition and separte posses- 
sion of her share, falls under Art. 17. (vi). (1923) 
M» W, N, 564 (a) = 1924 Mad. 207, It is enough 
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18. Application under sec- 
tion 326 of the Code of Civil 
Procedure. 1 

1 

.... 

Ten Rupees. 

2 [*9- Agreement in writing 
stating a question for the opi- 1 
nion of the Court under the 
Code of Civil Procedure. 1908. J 1 

1 


20. Every petition under the 
Indian Divorce Act, except 
petitions under section 44 of 
the same Act, and every memo- 
randum of appeal under sec- 
tion 55 of the same Act. 

1 

1 

Twenty rupees. 

21. Plaint or memorandum 
of appeal under the Parsi Mar- 
riage and Divorce Act, 1865. 

.... 

I 

i 


SCHEDULE III.® 

{See section 19 I.) 

Form of valuation (to be used with such Modifications, if any, as 

MAY BE NECESSARY). 

In the court of 

Re. Probate of the Will of ( or administration of the property 

and cred its of . ) d e cease d . 

j (solemnly affirm \ 

' make oath , J 

and say that I am executor (or one of the executors or one of next of kin) of 

deceased, and that I have truly set foith in Annexure A to this affidavit all the property and credits 
of which the abovenamed deceased died possessed or was entitled to at the time of his death, and 
which have come or are likely to come, to my hands. 

?. I further say that I have also truly set forfh in Annexure B all the items I am by law 
allowed to deduct. 

3. I further ^ay that the said assets, exclusive only of such last-mentioned items, but inclusive 
of all rents, interest, dividends and increased values since the date of the death of the said deceased 
are under the value of 


if the peison claims to be in joint possession of 
the property. 16 1 . C. 7 71 =6 S. L. R. 74 (Note). 
(iS B 2og ; 8 C. 257 Foil.). On the application 
of one of the co shares in a partition suit the 
court directed the properties to be sold as they 
were not capable of partition. Another sharer 
appealed against this order. Held , that the court- 
fee payable was Rs. to under thL article, too 
I. C. 17 (2) = A. I. R. 1927 Lah. 189. A decision 
as to the amount of court-fee should be founded 
soley on a conderation of the cause of action on 
which the plaintiff is suing and not pleas of deft. 
16 f. C. 773 = 6 S. L. K. 72. A suit however, in 
which plaintiff prays for declaration of his title 
and partition as a consequential relief, falls with- 
in S. 7, cl. (iv) (<?) and the plaintiff’s share 
becomes also the valuation of the suit for jurisdic- 
tion. 2 Pat. 432 =4 P- L. T. 257. See also 7 N. 
L. J. 91 =81 I. C. 643 = 1924 Nag* 105 ; 84 I, C. 
538 = 1925 Pat. 703. So also a suit intended to 
recover possession must pay ad valorem fee upon 


the value of the shaie. 8 C. 757. See also cases 
noted under S. 7, cl. 4 (b). A memorandum of 
appeal against an order of the court in a partition 
suit, directing the defts. to put in properly stamp- 
ed applications if they wished to have their res- 
pective shares separated off by the Court, must 
be stamped with a court fee of Rs 10 under Sch. 
II, Art. 17, cl. (vi). 274 P. I . R. 1913 — 20 I. C. 
177 ~ i ^3 P. W. R. 1913 

Art. 18 . — 1 See now the Code of Civil Proce- 
dure, 1908 (Act V of 1908), second schedule. 

Art. 19 . — 2 Substituted by S. 155 (4th Sch ) 
of the Code of Civil Procedure (Act V of 1908) 
for the original entry which was as follows ;-~- 
“ Agreement under section 328 of the same 
Code.” 

Sob. III. — 3 This schedule was inserted by the 
Court-fees Amendment Act (XI of 1899), S. 3, 
The Original Schedule III was repealed by Act 
XIV of 1870. 
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ANNEXURE A. 

1<S. A. P. 

Valuation of the Moveable and Immoveable Property or 
Deceased. 

Cash in the house and at the Banks, household goods, weaiing-apparel, books, plate, 
ewels,etc. 

{State estimated value according to best of Executor s or Administrator' s belief ) 

Property in Government securities transferable at the Public Debt Office 

( State description and value at the price of the day ; also the interest separately , calcu- 
lating it to the time of making the application .) 

Immoveable property consisting of 

(State description, giving, in the case of houses . the assessed value , if any and he 
number of years' assessment the market-value is estimated at, and, in the case 
land, the area, the mar ket-value and all i cnts that have accrued.) 

Leasehold property 4. 

(If the deceased held any leases for years determinable, state the number of years' pur- 
chase the profit rents are estimated to be worth and the value of such , insei ting 
separately arrears due at the date of death and all rent r received or due since that 
date to the time of making the application.) 

Property in public companies. 

( State the particulars and the value calculated at the price of the day , also the intcres 
separately calculating it to the time of making the application .) 

Policy of insurance upon life, money out on mortgage and other securities, such is 
bonds, mortgages, bills, notes and other securities for moniy. 

( State the amount of the whole ; also the interest separately , calculating it to the time of 
making the application .) 

Book .debts. 

(Other than bad). 

Stock in trade 

(State the estimated value, if iny) 

Other property not comprised under the foregoing heads 

( State the estimated value, if any.) 

Total.. 

Deduct amount shown in Annexure B not subject to duty 

net Total .. 


ANNEXURE B. 

Schedule ok Debts, Etc. 

Amount of debts due and owing from the deceased, payable by law out of the estate ,. 
Amount of funeral expenses 
Amount of mortgage incumbrances 

Property held in trust not beneficially or with general power to confer a beneficial 
interest 

Other property not subject to dut> 


Rs. 


A. 


v 


Total 


THE COURT-FEES (AMENDMENT) ACT (VII OF 1910) i 

[4th 

An Act further to amend the Court-fees Act , 1870. 
WHEREAS it is expedient further to amend the Court-fees Act, 
hereby enacted as follows : — 


Short title. 


1 . This Act may be called THE 
(Amendment) Act, 1910. 


March , 1910 
1870 ; It is 
Court-fees 


8ch. Ill, Annexure B. — Property held in trust 1 For Statement of Objects and Reasons, see 
within Annexure B in the form set out in Sch. Gazette of India, 1910, Pt. V, p. 34; and for 
III is property held in trust by the testator and Proceedings in Council, see Ibid . 1910 Pt. VI, 
not one as to which the testator has created a pp. 117 and 163, dated 12th March. 1910, and 
trust. 2 Pat. L. T. 683 = 62 I.C. 513=6 P. L. J. 9th March, 1910, respectively. 

411 ; 45 I C, 578 = 2 P.L.J. 611, 
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[ Inserted in its proper place.] 

3. Nothing in this Act shall apply to any probate, 
letters of administration or certificate in respect of which 
the fee payable under the law for the time being in force 
has been paid prior to the commencement of this Act, but 
which have not been issued. 


Exemption of certain pro- 
bates, letters of administration 
and certificates. 


THE CROWN GRANTS ACT (XV OF 1895).i 


S. i Rep. in pt., Act X of 1914. 

Declared in force in Upper Burma (except the Shan States) Act XIII of 1898, S. 3. 

Declared in force in British Baluchistan, Reg. II of 1913, S. 3. 

[10th October 4 , 1895. 

An Act to explain the Transfer of Property Act, i 882, 2 so far as relates to 
grants from the Crown, and to remove certain doubts as to the powers of the Crown 
in relation to such grants. 

WHEREAS doubts have arisen as to the extent and operation of the Transfer 
of Property Act, 188 2, 2 and as to the power of the Crown to impose limitations and 
restrictions upon grants and other transfers of land made by it or under its authority, 
and it is expedient to remove such doubts ; It is hereby enacted as follows: — 


Title, extent and commence- 1 . (1) This Act may be called THE CROWN GRANTS 

ment Act, 1895. 

(2) It extends to the whole of British India ; [ * ] 3 

(3) [ * * * * i 3 


2. Nothing in the Transfer of Property Act, 1882, 2 contained shall apply or be 
deemed ever to have applied to any grant or other transfer 
Trans er of Propeity Act, 0 f ] anc j or 0 f any interest therein heretofore made or here- 


1882, not to apply 
grants. 


to Crown 


after to be made by or on behalf of Her Majesty the 
Queen Empress, her heirs or successors, or by or on behalf 
of the Secretary of State for India in Council to, or in favour of, any person whomso- 
ever ; but every such grant and transfer shall be construed and takes a effect if the 
said Act had not been passed. 


2 For Statement of Objects and Reasons, tee 
Gazette of India, 1895, Pt. V, p. 169, and for 
Proceedings in Council, see tbtd . Pt. VI, pp. 339 
and 355. 

2 This Act was declared in force in Upper 
Burma (except the Shan States) by the Burma 
Laws Act, 1898 (XIII of 1898). Bur. Code. 

Sec. 1. — 3 The words “and” at the end of cl. 
(2) and ‘‘it shall come into force at once” in cl. 
(.3) were repealed by Act X of 1914, Sch. II. 

Case law. — In Bengal Crown has conferred 
no market franchise or right of holding markets. 
Therefore, a proprietor cannot acquire such a 
right by prescription, as the right is treated as an 
incident to the ownership of land ; and he has no 
remedy at law if any competitor holds a market 
in his proximity. 24 C. W. N. 800=58 I. C. 879 
= 47 C. 1079. A trader usually haunting one 
market for the sale of his goods, can take the 
same to another without committing any unlaw- 
ful act. Ibtd. 

Sec. 2. — The Crown in British India has power 
to grant or transfer lands and limit after descent 
in any way it pleases; but a subject has no power 
to impose on lands or other property, any limita- 
tion of descent at variance with the ordinary law 
applicable. 40 All. 470 = 23 C. W . N. 101 =45 

I.A. 134-48 I.C. 213 (P.C.)- 


Becs. 2 and 3 — The provisions of Ss. 2 and 3 do 
not include all leases executed by or on behalf of 
Government from the operations either of S, 107, 
T. P. Act or of the Registration Act which pro- 
vides for the cases of documents exempt from 
registration when executed by or on behalf of 
Government. 36 All. 176 = 22 I.C. 933 = 12 A.L. 
J. 219. A provision in a lease granted by Govern- 
ment of land situate in Malabar that the lessee 
will not erect buildings on the ground, is not con- 
sistent with S. jg of the Malabai C om. for Ten. 
Impr. Act and is saved by S. 3 of the Crown 
Grants Act. 43 Mad. 65 = 53 I. C. 345 =37 M.L. 
J. 33 2. The expression “grant” in S. 2 denotes 
not only the transfer of prerogative rights pos- 
sessed by the Crown but also transfers of land 
of every description. 43 Mad. 65=53 I.C. 345 s3 
37 M.L.J. 332. Where a Crown grant consists 
of a lease of land in the Malabar District con- 
taining a reservation of the right to terminate 
the tenancy on six months’ notice and the lessee 
expressly covenanted to surrender, held , that 
under S. 3, the lease must take effect according 
to its tenor and the Government is entitled to a 
decree for ejectment without paying for im- 
provements. 14 L. W. 386 = 41 M. L. J. 494** 
69 I. C. 475 — (1921) M. W. N.694. 
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3. All provisions, restrictions, conditions and limitations over contained in any 
c such grant or transfer as aforesaid shall be valid and take 

according^theU tenor . 6 eCt effect according to their tenor any rule of law, statute or 

enactment of the Legislature to the contrary notwith- 
standing. 


THE CURRENCY ACT (IV OF 1927). 

[2 6th March, 1927. 

An Act further to amend the Indian Coinage Act , 1906 and the Indian Paper 
Currency Act , 1923, for certain purposes , and to lay upon the Governor-General 
in Council certain obligations in regard to the purchase of gold and the sale of 
gold or sterling . 

Whereas it is expedient further to amend the Indian Coinage Act, 1906, and 
the Indian Paper Currency Act, 1923, for certain purposes, and to lay upon the Go- 
vernor-General in Council certain obligations in regard to the purchase of gold and the 
sale of gold or sterling ; It is hereby enacted as follows : — 

Short title, extent and com* 1 . (i) This Act may be called THE CURRENCY 

mencement. ACT, 1927. 

(2) It extends to the whole of British India, including British Baluchistan and 
the Sonthal Parganas. 

(3) It shall come into force on the 1st day of April, 1927. 


i9o6 mendment ° f ACt 111 ° f 2. (Amendments carried out in their pioper places). 

Amendment Act X of 1923, 3 . (Amendments carried out in their proper places.) 

4. Any person who offers for sale to the Governor-General in Council at the 

. , office of the Master of the Mint, Bombay, or at any other 

ment .fparchaseTold bullTon plac , e notified in th > s behalf by the Governor-General 
tendered for sale. in Council in the Gazette of India, gold in the form of 

bars containing not less than forty tolas of fine gold shall, 
subject to such conditions as the Governor-General in Council may, by notification in 
the Gazette of India, prescribe, be entitled to receive payment for the same at the 
rate of twenty-one rupees, three annas and ten pies per tola of fine gold. 

5. (r) The Governor-General in Council shall sell, to any person who makes a 

demand in that behalf at the office of the Controller of 
G °. v ® rn * the Currency, Calcutta, or of the Deputy Controller of the 
Currency, Bombay, and pays the purchase price in legal 
tender currency, gold for delivery at the Bombay Mint at the rate of twenty-one 
rupees, three annas and ten pies per tola of fine gold or, at the option of the Controller 
or the Deputy Controller, as the case may be, sterling for immediate delivery in 
London at an equivalent rate : 

Provided that no person shall be entitled to demand an amount of gold or 
sterling of less value than that of 1,065 tolas of fine gold. 

(2) For the purpose of determining the equivalent rate applicable to the sale of 
sterling under this section, twenty-one rupees, three annas and ten pies shall be deem- 
ed to be equivalent to such sum in sterling as is required to purchase one tola of fine 
gold in London at the rate at which the Bank of England is bound by law to give 
sterling in exchange for gold, after deduction therefrom of an amount representing 
the normal cost per tola of transferring gold bullion in bulk from Bombay to London, 
including interest on its value during transit. 

(3) The Governor-General in Council shall, f 10m time to time determine the 
equivalent rate in accordance with the provisions of sub-section (2), and shall 
notify the rate so determined in the Gazette of India . 


Obligation upon Govern- 
ment to purchase gold bullion 
tendered for sale. 



S. $] THE CUTCHI MEMONS ACT (xLVI OF 1920). 

THE CUTCHI MEMONS ACT (XLVI OF 1920). 

PBEFATOBY NOTE. — The following is the Statement of Objects and Reasons annexed to 
the Bill : — 

The Cutchi Memons claim that they are the descendants of the Muhammadans who settled in 
Cutch after migrating from the coast of Oman. Except for the historical fact that they were origi- 
nally Hindus and were converted to Muhammadanism about four or five hundred years ago, they are 
at the present day good and strict Moslems. It has been held by the courts on more than one occa- 
sion since the judgment of Sir Erskine Periy in the year 1847, in what is commonly known as the 
Khojas and Memons case, that in some particulars they are still governed by the Hindu customs 
instead of Muhammadan Law, the Cutchi Memons have always felt aggrieved and considered the 
principle so established was incorrect both in law and in practice. Realising this grievance of the 
Cutchi Memons a Bill was brought in by Mr. Justice Amir Ali about the end of 1885. That Bill intend- 
ed to make it permissive to the members of the Cutchi Memons community to declare themselves 
subject to Muhammadan Law. The Bill provided for such a declaration to be made in a prescribed 
form. By reason of certain difference of opinion as to its provisions the Bill was not proceeded with. 

In the yeai 1896 another Bill was submitted to the Imperial Legislative Council. That Bill 
was drafted on practically the same lines as the Bill of 1885. The Government of India would ap- 
pear to have been still of opinion that it would not be light to accept such a measure unless it were 
shown to be in accordance with the wishes of the entire community. Th6 Bill was referred to a 
Select Committee. The Committee made its report on the Bill and the matter was allowed to rest there 
and as no motion with respect to the Bill was made for 2 >ears and the Bill was removed from the list 
of business on the 24th March, 1900 by an order of the President under rule 43 of the Rules for the 
Conduct for Legislative Business. From the manner in which the Cutchi Memons have been agi- 
tating the question in their community it would appear they are unanimous that they should be 
governed in all particulars by Muhammadan Law ot the Hanafi School. (See Statement of Objects 
and Reasons, Fort St. George Gazette , Pt. Ill, 9th March, 1920, pp 35 — 36.) 


[17//? September , 1920. 


An Act to enable Cutchi Memons to be governed in matters of succession 
and inheritance by Muhammadan Law. 


WHEREAS it is expedient to enable those Cutchi Memons who so desire to be 
governed in matters of succession and inheritance by Muhammadan law; It is hereby 
enacted as follows : — 


Short ritle. 

Power to make a declaration. 


1 . This Act may be called The CUTCHI MEMONS 
Act, 1920. 

2 . (r) [Any person who satisfies the prescribed 
authority — 


(a) that he is a Cutchi Memon and is the person whom he represents himself 

to be ; 

( b ) that he is competent to contract within the meaning of section n of the 
Indian Contract Act, 1872 ; and 

(c) that he is resident in British India ;]* 

may by declaration in the prescribed form and filed before prescribed authority de- 
clare that he desires to obtain the benefit of this Act, and thereafter the declarent and 
all his minor children and their descendants shall in matters of succession and inheri- 
tance be governed by the Muhammadan law. 

[(2) Where the prescribed authority refuses to accept a declaration under sub- 
section (1), the person desiring to make the same may appeal to such officer as the 
Local Government may, by general or special order, appoint in this behalf, and such 
officer may, if he is satisfied that the appellant is entitled to make the declaration, 
order the prescribed authority to accept the same] 2 . 

Rule-making power of Local 3 . [(1) T he Local Government may make rules to 

Government. carry into effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
powers, such rules may provide for all or any of the following matters, namely: — 


Sec. 2 ( 1 ). — 1 The words “ Any person.... ' (b) is resident in British India,” by Act 

British India” were substituted for the words XXXIV of 1923, S. 2. 

” Any Cutchi Memon who— 2 Seo. 2 ( 2 ) was added newly by Act XXXIV of 

(a) has attained the age of majority, and 1923, S. 2. 
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(a) for prescribing the authority before whom and the form in which declara- 
tions under this Act shall be made , 

(/;) for prescribing the fees to be paid for tlm filing of declarations and for 
the attendance at private residences of any person in the dischaige of his duties 
under this Act , and for prescribing the times at which such fees shall be payable 
and the manner in which they shall be levied l 1 

(3) Rules made undei the provisions of this section shall be published in the 
local official Gazette and thereupon have ellect as if enacted in this Act. 


THE DELHI LAWS ACT (XIII OF 1912). 

( Supplemented and Amended Act VII oj 1915.) 


CONTENTS 


Sections. 

1. Shoit title and i ommencenic nt 

2 Saving of temtorial appl u ation of enact 
ments, 

3. Constitution of (citmn t*n.u tmenC in 
force in the temtoiies mentioned in Schedule 
A. 

4. Poweis of Couits and 1 ocal Government 
foi purpose-* of facilitating application of enact- 
ments. 


SEC I IONS. 

5 Vesting of powci> of sepuiute Ofticeis in 
single Officer 

6 Pending pioceedmgs 

7. 1’ows.i to extend mm tmeiits m force in 
other paits of Putish India with modifications 
and lestrn'tions 

SCHEDULE A. 

SCHEDULE 15 . 


[18/// September, 1912, 

An Act to provide for the application of the law m foi'cc in the Province of 
Delhi and for the e \ tension of other enactments thereto. 

WHERE VS by Pioclamation published in Notification No. 911, dated the 
seventeenth day of September, 19x2, the Governor-General in Council, with the sanc- 
tion and approbation of the Secretary of State for India, has been pleased to take 
under his immediate authority and management the terntoiy mentioned in Schedule A, 
which was formerly included within the Province of the Punjab and to provide for the 
administration thereof by a Chief Commissioner as a separate Province to be known 
as the Province of Delhi , 

And whereas it is expedient to ] rovide for the application of the law in force 
in the said territory, and for the extension of other enactments thereto , It is hereby 
enacted as follows — 


Short-title and commence- 1. ( 1 ) This Act may be called The Delhi Laws 

nieiU - Act, 1912, and 

(2) It shall come into force on the first day of October, 1912. 

2. The Proclamation referred to in the preamble shall not be deemed to ha\c 
effected any change in the territorial application of any 
enactment notwithstanding that such enactment may be 
expressed to apply or extend to the territories for the time 

being under any particular administration. 

3. All enactments made by any authority in British India and all notifications, 
orders, scheme', rules, forms and by-laws issued, made or 
prescribed under such enactments which immediately 
before the commencement of this Act where in force in, 
or prescribed for, any of the territory mentioned in 
Schedule A, shall in their application to that territory be 

construed as if references therein to the authorities, or gazette mentioned in column 1 


Saving of temtorial appl 
cation of enactments. 


Construction of ceitain mi 
actments in fotce in the 
territoiies mentioned in 
Schedule A 


J The words “(1) The Local Government . foim in which the declai ations under this Act 

shall be levied” in S. 3 were substituted shall be made” and the Sub-Sec. (2) renum- 

for “(0 The Local Government may make rule-. bered as Sub-Sec. 13) by Act XXXIV of 1923, 

prescribing the authority before whom and the S. 3. 
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of Schedule B were references to the authorities or gazette respectively mentioned or 
referred to opposite thereto in column 2 of that Schedule : 


Provided that the Governor General in Council may, by notification in the 
Gazette of India, direct that any power or duty conferied or imposed on the Local 
Government under any such enactment shall he exercised or performed by the Governor- 
General in Council or by such other authority as he may specify in this behalf, and 
not by the Chief Commissioner of Delhi. 


l’oweis of Cojtts ci nd Local 
( io\ ernnient for purposes of 
facilitating application of 
enactments 


4. For the purpose of facilitating the application to 
the territory mentioned in Schedule A or any pait thereof 
of any enactment passed before the commencement of this 
Act or of any notitiration, ordei, scheme, rule, form or by- 
law issued, made or prescribed undei any such enactment- 


(1) Any Couit may, subject to the other provisions of this Act, construe the 
enactment, notification, order, scheme, rule, form or by law with such alterations not 
affecting the substance as may be necessaiy or propel to adapt it to the matter before 
the Court, and 


(2) the Local Government may, subject to the other provisions of this Act by 
notification in the Gazette of India, direct by what Officer any power or duty shall be 
exercised or discharged, and any such notification shall have effect as if enacted in 
this Act. 


Vesting of powt'is of sepa- 
rate Otfictis in single Officei 

by, a single Officer. 


5. (1 ) A notification issued under S. 4, sub-section (2), 

may direct that any powers or duties vested in separate 
Officers may be consolidated and vested in, and discharged 


(2) Where bv such a notificaticn appellate powers are consolidated and 
vested in a single Officer, the period of limitation for the consolidated ap] eal shall be 
the longest penod provided in the case of an appeal to any of the Officers whose 
powers are so consolidated. 


6 . Nothing in this Act shall aflect and proceeding which at the commencement 
thereof is pending in respect of any of the territory men- 
IV'uhng pi OLfcdings. tioned in Schedule A, and every such proceeding shall be 

continued as if this Act had not been passed. 


Provided, that all proceedings whb h at the commencement of this Act are 
pending before the Commas loner of the Division or any other authority within the 
territory mentioned in Schedule A shall be transferred to, and disposed of by, such 
authorities in the Province of Delhi as the Local Government may, by notification in 
the Gazette of India, direct. 


7. 'The Governor-General in Council may, by notification in the Gazette 

. , ( . of India, extend with such restrictions and modifica* 

Pout 1 t<> extend enactments , , . e lx n 

m tone m otlui paiis ( »f tions as he thinks nt to 1 the Province of DellnJ 1 or 

Polish India with modttua- any part thereof any enactment winch is in force in 
tions and rest) ictions. any pait of British India at the date of such notification. 


SCIIEDULK-A. 

(See section 3 ) 

TlJL PKOVINCI OI DEI TIE 

That poilion of the Distiicl of Delhi composing the Tahiti of Delhi and the police station of 
Mahrauli. 


Sec. 7 - 1 'Die wools “ the IVnim e of Delhi ” ru ntioned in A Schedule” by Act VII of 1915, 
were substituted tor the wouE 11 The temtoiy b. 7. 

117 
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SCHEDULE-B. 

(See section 3.) 


I 

Reference. 

1. The I.ocal Government. 

2. The Lieutenant-Governor of the Punjab .. 

3. The Chief Controlling Revenue Authority. . 

4. The Chief Revenue Authority 

5. The Chief Custqms Authority 

6. The Financial Commissioner 

7. The Commissioner of Revenue 

8. The Commissioner of the Division 

9. The Commissioner 

10. The Chief Secretary to Government 

11. A Secretary to Government or to the Local 
Government 

12. All otficeis and official bodies not mentioned 
in the foregoing clauses except the Treasurer 
of Charitable Endowments whose authority 
extended immediately before the commence- 
ment of this Act over the territory mentioned 
in Schedule*A. 

13. The local official Gazette of the Punjab. 


2 

Construction. 

1 


j. T he Chief ComisGoner of Delhi. 


Such officials or official bodies respectively as 
the Local Government may, by notification 
in the Gazette of India, direct. 


The Gazette of India. 


THE DELHI LAWS ACT (VII OF 1915). 

[Amended Act XVIII of 1919]. 

PREFATORY NOTE.-— The following is the Statement of Objects and Reasons annexed to the 

Rill 

“ Owing to the issue of the proclamation cited in the preamble, adding certain teiritory, pre- 
viously included in the United Provinces of Agia and Oudh, to the Province of Delhi, it has become 
necessary to take steps to declare the law in ioice in the territory so added. 

Save in respect of a few enactments which are referred to below, the law in force in the Pro- 
vince of Delhi is declared to be in force in the teiritory now added to that province. 

The enactments in force in the province of Delhi which are declared not to be in force in this 
territory are set forth in Schedule II. 

In place of them the enactments specified in Schedule III, whicli are already in force in this 
area, are continued in force there. It is clearly undesiiable to make any change in these laws, 
which mainly relate to land, if such a course can be avoided ”. — {Fort St. George Gazette > Pait III, 
1st March, 1915). 


CONTENTS. 


SECTIONS. 

1. Short title and commencement. 

2. Application to added area, of law in 
force in existing Provinces of Delhi. 

3. Continuance in added area of certain 
laws now in force in the United Provin- 
ces. 

4. Privision for facilitating application of 
certain enactments. 

5. Exclusion of certain enactments fiom 


SECTIONS, 
the added area. 

6. Pending Pioceedings. 

7. Amendment of section 7 of Act XIII of 
1912. 

8. Construction. 

SCHEDULE I. 

SCHEDULE II. 

SCHEDULE III. 


[2 znd March , 1915. 

An Act to declare the laic in force in certain territory added to the Province of 

Delhi . 

WHEREAS by Proclamation published in Notification No. 984-C., dated 
22nd day of February, 1915, the Governor-General in Council, with the sanction and 
approbation of the Secretary of State for India, has been pleased to take under 
his immediate authority and management the territory mentioned in Schedule I, 
which was formerly included within the United Provinces of Agra and Oudh, and to 
include the said territory in the Province of Delhi with effect from the 1st April, 1Q15 ; 
And whereas it is expedient to declare the law in force in the said territory ; 

It is heieby enacted as follows ; — 
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Short title and commence 1 . (i) This Act may be called THE DELHI LAWS 

metlt * ACT, 1915. 

(2) It shall come into force on the first day of April, 1915. 

2 . All enactments (except the enactments specified in Schedule II) for the time 
.... f being in force in the territory specified in Schedule A to 

pp ication to a ded area |} e ]hi Laws Act, 19 1 2, and all notifications, orders, 


of law in force 
Province of Delhi 


existing 


schemes, rules, forms and by-laws issued, made or pres- 
cribed under such enactments shall be deemed to be in 
force in the territory specified in Schedule I in the same manner and subject to the 
same modifications as they are for the time being in the territory specified in the said 
Schedule to the said Act. 


Continuance in added area 
of cert on laws now in force in 
the United Piovinces. 


3 . The enactments specified in Schedule III, and all 
notifications, orders, schemes, rules, forms and by-laws 
issued, made or prescribed under those enactments shall 
continue to be in force in the territory specified in 
Schedule I : 


Provided that in the enactments so continued and in all notifications, orders, 
schemes, rules, forms and by-laws issued, made or prescribed thereunder, reference to 
a Local Government, the Lieutenant-Governor of the United Provinces of Agra and 
Oudh, or the Board of Revenue for the United Provinces shall be read as referring to 
the Chief Commissioner of Delhi ; references to a High Court or the High Court of 
Judicature of the North-Western Provinces as referring to the [High Court of Judica- 
ture at Lahore,] 1 and references to the official Gazette for the United Provinces as 
referring to the Gazette of India. 


Provision foi facilitating 
application of certain enact- 
ments 

in respect thereof. 


4 . For the purpose of facilitating the application to 
the territory mentioned in Schedule I of the enactments 
referred to in section 3 the powers conferred by sections 4 
and s of the Delhi Laws Act, 1912, shall be exercisable 


5 . Save as provided in sections 2 and 3 no enactment 

n 1 entb fro m ' t h 1 a<l ded \ 1 ea* which is in force in the United Provinces of Agra and 

Oudh or any part thereof shall continue to be in force in 
the territory specified in Schedule I. 

6 . Nothing in this Act shall affect any proceeding which at the commencement 
thereof is pending in respect of any of the territory men- 
Pendn g procee mg>. tioned in Schedule I or of anything arising in such terri- 

tory and eveiy such proceeding shall be continued as if this Act had not been passed: 

. Provided that the Local Government may, by notification in the Gazette of 
India, direct that any proceeding, criminal, civil or revenue, other than a proceeding 
pending before the High Court of Judicature for the North-Western Provinces, shall be 
transferred to, and disposed of by, the corresponding authority of the Delhi Province. 

7 . In S. 7 of the Delhi Laws Act, 1912, for the words 
“the territory mentioned in Schedule A M the words “ the 
Province of Delhi ” shall be substituted. 


Amendment of S 
xur of 1912. 


of Act 


Construction. 


8 . This Act shall be construed with, and deemed to 
be part of, the Delhi Laws Act, 1912. 


SCHEDULE I. 

Territory added to the Province of Delhi. 
(See section 2.) 


Revenue estates of— 

1. Subehpur. 

2. Jagatpur. 


3. Baqiabad. 

4. Beharipur. 

5. Saadatpur Mahal Gujran. 


Sec. 3 . — 1 The words “ High Court of Judica- 
ture at Lahoie ” were substituted for the words 


“ Chief Court of the Punjab ” by Act XVIII of 
1919. 
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6. Saadatpur Musalmanan. 

7. Saadatpur Amad Delhi. 

8. Wazirabad. 

9. Khajuari Paramad. 

10, Khajuri Khas. 

11. Garhi Mendu. 

J 2. Timarpur. 

13. Chandrawal. 

14. Usmanpur. 

15. Ghonda patti Khadar. 

16. Ghonda patti Chauhan Khadar. 

17. Andhavli. 

18. Kaithwara. 

19. Silampur Amad Delhi. 

20 . Ghondli Khadar. 

2 1. Jatwara Khurd. 

22. Mul)rakur Reti. 

23. Shakarpur Khadar. 

24. Nagla Manchi. 

25. Shamspur. 

26. Gharaunda Nimka Khadur. 

27. Nagli Kazapur. 

28. Chilla Sarauda Khadar. 

29. Qarawalnagar urf Dharauti Kalan. 

30. Jivanpur Johiipur. 

31. Mustafabad. 

32. Mirpur Turk. 

33. Ziauddinpur, 

34. Khanpur Dhani. 

35. Maujpur. 


36. Ghonda patti Gujran Bangar. 

37. Ghonda patti Chauhan Bangar. 

38. Jafrabad. 

39. Uldanpur. 

40. Babarpur. 

41. Siqdarpur. 

42. Gokalpur, 

43. Sabauli. 

44. Mandauli. 

45. Taharpur. 

46. J h il mi la. 

47. Chandavli urf Shadara. 

48. Silampur Bangar. 

49. Silampur Khadar. 

50. Ghondli Bangar. 

51. Kakuiduman. 

52. Khureji Khas. 

53. Khureji Baramad. 

54. Shakarpur Khas Bangar. 

55. Mandavli Fa/ilpur. 

56. Hasanpur Bhuapur. 

57. Ghazipur. 

58. Khichripur. 

59. Gharaunda Nimka Bangar (Patparganj) 

60. Shakarpur Baramad. 

61. Kotla. 

62. Chilla Saiauda Bangar. 

63. Dalupura 

64. Kondli. 

65. Gharauli. 


SCHEDULE IL 

Enactments in force in the Delhi Province which will not he in 
Force in the Territory added to that. Province. 

( See section 2.) 


Year. 

j Number. 

Shoit title. 

1 

Remarks. 

1 

( 2 

3 

4 



Acts of the Governor-General of India in 

i 


1 

Council . 1 


1887 

1 * 

XVI 

The Punjab Tenancy Act. 1887. 


XVII 

The Punjab I and Revenue Act, 1887. 


[* • 

* * 

* * .r 




Punjab Acts. 


1900 

II 

The Punjab I and Preservation ( C/ios ) Act, 




1900. j 


1912 

V 

The Colonization of Government Lands | 



( Punjab) Act, 1912. 


1913 

I 

1 The Punjab Pre-emption Act, 1913. 


11 

1 The Redemption of Mortgages (Punjab) Act, 




; .9.3. 



1 The entry relating to the Punjab Alienation X of 1927. 
of land Act (XIII of 1900) was repealed by Act 
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SCHEDULE III. 

Enactments in force in the United provinces of Agra and Oudh 

WHICH WILL CONTINUE TO BE IN FORCE IN TIIE TERRl'lORV ADDED TO 

the Delhi Province. 

( See Section 3.) 


Year. 

Number. j 

1 

Short title. 

Remarks. 

t 

, 1 

I 2 j 

1 1 

! 

3 

1 

■ 

1 

4 

1 

1882 

IV ^ 

Acts of the Governor General of India in 
Council . 

The Transfer of Property Act, 1882. 



V 

The Indian Easements Act, 1882 


1891 

VIII 

An Act to extend the Indian Easements Act, 


1901 

II 

1882, to certain areas, in w-hich that Act is 
not in force. 

United Provinces At is. 

The Agra Tenancy Act, 1901 

In so far as it ap- 

,, 

III 

The United Provinces Land Revenue Act, 

plies to the Agra 

1904 

I 

I 90 r . 

The United Provinces General Clauses Act, 

Tenancy Act, 1901, 
and the United Pro- 

1 

I 9 °T 

vinces Land Reve- 
nue Act, 1901. 

1 


THE DESTRUCTION OF RECORDS ACT (V OF 1917). 

PREFATORY NOTE — The following is the Statement of Objects and Reasons annexed to the 
Bill : — 

“ In present conditions documents are required to be placed in the custody of Government 
officers under a large number of enactments. In many of these Acts no pro\ision exists for the 
destruction of such of them as have become valueless. For example, theie is no piovision for the 
destruction of documents lodged with the Registrar of Joint Rtock Companies under the Registration 
of Societies Act (XXI of i860), the Provident Insurance Societies Act (V of 1912) the Indian Life 
Assurance Companies Act ( VI of 19 12), and the Indian Companies Act (VII of 191-5;; nor could 
such papers be dealt with under the Destruction of Records Act (III of 1S79), as it stands. It is 
accordingly proposed to repeal and re-enact the Act of 1879 so as to make it conform *o modern 
requirements. The principal feature of the draft Bill is that it empowers certain authorities to frame 
rules for the disposal by destruction or otherwise of documents which they may consider not of 
sufficient public value to justify preservation, and provides for the delegation to subordinate officers 
of the rule-making powers vested in the I ocal Government. The rule making poweis already vested 
in the High Courts and the Cheif Controlling Revenue authorities by Act III of 1879 "ill not be 
affected by this Bill. To avoid overlapping, it is proposed to repeal the provisions of the enactments 
mentioned in this Schedule . — ( Fort St. George Gazette , Part III, 20th February, 1 917. p. 2.) 


CONTENTS. 

Sections. Sections. 

1 Short title. . 4. Validation of former rules for disposal of 

2. Definitions. documents. 

3. Power to certain authorities to make rules 5. Saving of certain documents, 

for disposal of documents. 6. Repeals. 

Schedule. 


[28/77 February , 1917. 

An Act to consolidate and amend the law providing for the destruction or other 
disposal of certain documents in the possession or custody of Courts and 
Revenue and other public officers. 

WHEREAS it is expedient to consolidate and amend the law providing for the 
destruction or other disposal of certain documents in the possession or custody of 
Courts and Revenue and other public officers ; It is hereby enacted as follows : — 
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Short title. 


1. This Act may be called THK DESl RUCTION OF 

Records Act, 1917. 


De6nitions. 


2. In this Act — 


(1) “ The Chief Controlling Revenue authority ” means — 

(<t) in the presidencies of Fort William in Bengal and Fort St. George and in 
the United Provinces and Bihar and Orissa, — the Board of Revenue ; 

( b ) in the presidency of Bombay outside Sindh and the limits of the town of 
Bombay — a Commissioner ; 

(c) in Sindh, — the Commissioner; 

(</) in the Punjab and Burma, the financial Commissioner; and 


(e) elsewhere, — the Local Government or such officer as the Local Govern- 
ment may, by notification in the local official Gazette, appoint in this behalf. 

(2) “ High Court ’’ means the highest Civil Court of appeal in any local area. 
3. (1) The authorities hereinafter specified may, from time to time, make rules 

for the disposal, by destruction or otherwise of such docu- 
ments as are, in the opinion of the authority making the 


Pow er to certain authorities 
to make rules for disposal of 
documents. 


rules, not of sufficient public value to justify their preserva- 
tion. 

(2) The authorities shall be — 

(a) in the case of documents in the possession or custody of a High Court or 
of the Courts of Civil or Criminal jurisdiction subordinate thereto,— the High Court ; 


(b) in the case of documents in the possession or custody of Revenue Courts 
and officers, — the Chief Controlling Revenue-authority ; and 

(c) in the case of documents in the possession or custody of any other public 
officer, — the Local Government or any officer specially authorised in that behalf by the 
Local Government. 


(3) Rules made under this section by the High Court of Judicature at Fort 
William in Bengal shall be subject to the previous approval of the Governor-General in 
Council, and rules made by any other High Court, or by a ChLf Controlling Revenue 
authority or by an officer specially authorised in that behalf by a Local Government, 
shall be subject to the previous approval of the Local Government. 


Validation of formei rules 
for disposal of documents 


All rules and orders directing or authorising the destruction or other disposal 
of documents in the possession or custody of any public 
officer, heretofore made by a Local Government, or with 
the approval of the Local Government by any authority 
not empowered to make such rules under the Destruction of Records Act, 1879, shall 
be deemed to have had the force of law from the date on which they were made, and 
all such rules and orders now in force shall continue to have the force of law until 
they are superseded by rules made under this Act. 


Saving of certain docu- 
ments. 

and maintained. 


5 . Nothing in this Act shall be deemed to authorise 
the destruction of any document which, under ihe provi- 
sions of any law for the time being in force, is to be kept 


Repeals. 

column thereof .] 1 


6 . [The enactments mentioned in the Schedule are 
hereby repealed to the extent specified in the fourth 


S$o. 6. — 1 Repealed by Act XII of 1927. 
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THE DIVORCE ACT (iV OF 1869). 

THE SCHEDULE. 
Repeal of Enactments 1 . 
(See section f>.) 


Year, j 

Number, j 

Short title. j 

Extent of repeal. 

.<■> 1 

(2) 

( 3 ) 

1 

1879 

III 

The Destruction of Records Act, 1879.. j 

The whole. 

1908 

XVI 

The Indian Registration Act, 1908 .. 

The w’ords “and also for the destruc- 
tion of such books, papers and 
documents as need no longer be 
kept ” in clause (a) of sub section 
( 1 ) of section 69. 

I 9 H 

II 

The Official Trustees Act, 1913 

Clause (/r<r) of sub-section (2) of sec- 
tion 30. 

’ ' 

III 

The Administratoi-General’i. Act, 

1 9 1 3 * 

Clause (ff) of sub-section (2) of sec- 
tion 50. 


THE DIVORCE ACT (IV OF 1869). 

PREFATORY NOTE.— This Act is framed on the coi responding English Statute I aw. 

This Act ex* end* to India the piincipal provisions of the Matiimonial Causes Act, 1S57 (20 
and 21 Vic., C. 85) as amended by the Matrimonial Causes Act. 1859 (22 & 23 Viet. C , 61), and the 
Matrimonial Causes Act, iS''o (23 and 24 Vic C. 144) and the Matrimonial Causes Act, 1866 (29 
and 30, Vic. C. 32). It also embodies many, ruling** of 8»ir Cresswell and Cord Penzance. (See 
Statement of Objects and Reasons.) Mr. Maine in moving that the Repoit of the Select Committee 
on the Bill to amend the law relating to Divorce and Matrimonial Causes in India be taken into 
consideration, said “This measure is obviously one of great social importance; .... It is 
substantially a consolidation measure. It puts together the English Statute Law on the subject in a 
more ordetly form and in cleatei language, and it incoi pontes the recent ded-ions of the Divorce 
Court. But, in the main, its principles are those of the statute regulating the jurisdiction of the 
English Court of Divorce and Matmnonial Causes.” 26th Match, 1809— Fort A/. George Gazette 
(Supplement), March 1869, p. 44. 

The object of the Act was to give effect to the policy embodied in the High Courts Act parsed 
in 1861 ( 24 and 25 Vic. C. 104), and the Letteis Patent issued by Her Majesty for constituting the 
High Courts. The object of the High Courts Act, seemed to have been, not so much to create new 
branches of jurisdiction, as to constitute and redistribute the power which already existed. The 9th 
clause gave power to Her Majesty to confer on the High Court such matrimonial juiisdiction as 
she thought fit ; but Hei Majesty did not attempt to confer on the High Court such a jurisdiction 
as was e.ercised by the Divorce Court in England The Secretary of State, therefoie lejuested the 
Governor-General to introduce a measure, conferring a jurisdiction on the High Courts heie similar 
to that exercised by the Divot ce Court .sitting in I ondon. Hence the Act i$ee the lemarks of 
Mr. Maine in moving for leave to introduce the Bill.) 

“Thus, it would be seen that the object of the Divorce Act was to pUce the Matiimomal Jaw* 
administered by the High Courts, in the exercise of their original jmisdiction, n n the same footing 
as the Matrimonial Law administeted by the Court for Divoice and MMrimonul Causes in England.” 

The 9th section of the Act of Parliament for e tabli^nient of High Courts of Judicatuie in 
India (24 and 25 Vic. C 104) ptovided that the High Courts shall exercise si ch matiimonial Juris- 
diction as Her Majesty by Letters Patent shall giant and direct. Under the authority thus conferred 
by Pailiament, the 35th section of the Letters Patent constituting the High Courts of Judicature 
provided as follows : — 

‘ And we do further ordain that the said High Court of Judicature at Fort William in Bengal 
shall have jurisdiction in matters Matrimonial between our subjects profeisine the Christian teligion, 
and that such jurisdiction shall extend to the local limits within which the Supreme Court now has 
ecclesiastical jurisdiction : provided always that nothing herein contained shall be held to interfere 
with the exercise of any jurisdiction in matters Ma rimon.al by any Court not established by Royal 
Charter within the said Presidency law fully po-st-sed thereof.” 


1 Schedule repealed b) Act XII of 1927. 
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In the Despatch of the Secretary of State transmitting the Letters Patent, 33rd and 34th 
paragraphs are to the following effect : — 

“ Her Majesty’s Government are desirous of placing the Christian subjects of the Crown 
within the Presidency in the same position under the High Court, as to matters Matrimonial, in 
general, as they now are under the Supreme Court, and this they believe to be effected by clause 35 
of the Charter. But they consider it expedient that the High Court should possess, in addition, the 
power of decreeing divotce which the Supreme Court does not possess, in other words, that the High 
Cou't should have the same jurisdiction as the Court for Divorce and Matiimonial Causes in Eng- 
land, established in virtue of the Act Sess. 20 and 21 Vic. C\ 85 and in regard to which further pro- 
visions were made by Sess. 22 and 23, Vic. C. 61 and 23 and 24 Vic. C. 144. The Act of Parliament 
for establishing the High Courts, however, does not purport to give to the Crown the power of im- 
porting into the Charter all the provisions of the Divorce Court Act, and some of them the Crown 
clearly could not so import, such, for instance, as tho>e which prescribe the peiiod of re marriage, 
and those which exempt from punishment clergymen refusing to remairy adulterers. All rhese are 
in tiuth, matters for Indian Legislation, and I lequest that you immediately take the subject into 
your consideration and introduce into your Council a bill for conferring upon the High Court, the 
jurisdict : on and powers of the Divorce Court in England, one of the provisions of which should be to 
give an appeal to the Piivy Council in those cases in which the Di voice Court Act gives an appeal 
to the House of Lords. 

“ The object of the provision at the end of clause 3s is to obviate any doubt that may 
possibly arise as to whether, by vesting the High Court with the powers of the High Court for 
Divorce and Matiimonial Causes in England, it was intended to take away from the Court within 
the Division ot the Presidency not established by Royal Chatter, any jurisdiction which they might 
have in matters Matrimonial, as for instance in a suit for alimony between Armenians or Native 
Christians. With any such jurisdiction it is not intended to interfere.” 

In addition to the Act of Parliament mentioned by the Secretary of State as regulating the 
jmisdiction of the English Divorce Court, the statute 25 and 26 Vic. C. Si had been passed in the 
year (1862). The object of this statute was to render perpetual 23 and 24 Vic. C. 144, the duration 
of which had been originally limited to two years. 

The draft of a bill had been piepared to give effect to the Secretary of State’s instructions, but 
some variations from the English Statutes in respect of piocedure had to be adcpted. 

With a view to uniformity in practice in the several branches of jurisdiction the Bill provided 
that the piocedure of the Code of Civil Procedure shall be followed, instead of the Rules of Her 
Majesty’s Court for Divorce and Matrimonial causes in England ; and it also omitted the provision 
in 20 and 21, Vic. C. 85 respecting the occasional trial of questions of fact by juries. 

There were also some other variations of a minor and verbal character. 

The Bill was then introduced into the Council, and after several amendments, w r as passed into 
Act IV of 1869. (Set Statement of Objects and Reasons to the Indian Divorce Act, 1869. 

LEGISLATIVE CHANGES.— Rep. in Pt., Act 7 of 1870 ; 

Rep. in Pt., Act 12 of 1873 ; Rep. in Pt. (in Punjab), Act XVIII of 1K84 ; Rep. in Pt., (in the 
Central Provinces and the District of Sambalpur) Act 4 of 1901, S. 8. 

S. 7 am , Act X of 1912. 

S. 30 ins., Act 6 of 1909. 

Am. (in Lower Burma), Act 11 of 1889, S. 97 (rep. by Act 6 of 1900), and Act 6 of 1900, 
S. 47, am. 18 of 1919, Act 1 1 of 1923 ; Act 32 of 1925 ; and 25 of 1926, S. 2. 

Declared in force — 

in the Santhal Parganas, Reg. 3 of 1872, S. 3, as amended by Reg 3 of 1899, S. 3. 
in the Angul Distiict, Keg. 3 of 1913, S. 3 ; 

in the Upper Burma (except the Shan States), Act T3 of 1898, S. 4; 
in the British Baluchistan, Reg. 2 of 1913,8. 3. 
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CONTENTS. 


PREAMBLE. 

I. Preliminary. 

Sections. 

1. Short title. 

Commencement of Act. 

2. Extent of Act. 
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and to make decrees of dissolution and nullity, 
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II.- -JURISDICTION. 
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Exception. 
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X.— Settlements. 
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THE DIVORCE ACT (IV OF 1869)1 

. [2 6th February , 1869. 

An Act to amend the law relating to Divorce and Matrimonial Causes in India. 
Whereas it is expedient to amend the law relating to the divorce of persons 
professing the Christian religion, and to confer upon cer- 
Preamble. tain Courts jurisdiction in matters matrimonial ; it is 

hereby enacted as follows : — 

1 For Statement of Objects and Reasons, see Select Committee, see Gazette of India, i860, 
Calcutta Gazette, 1863, p. 1 73 » for Report of p. 19a ; for Proceedings in Council, see Calcutta 
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Short title. Commencement 
of Act. 


2 . 


I.— ‘Preliminary. 

1 . This Act may be cailed The Indian Divorce 
ACT and shall come into operation on the first day of 
April, 1869. 

This Act shall extend to the whole of British India, and (so far only as 
regards British subjects within the dominions hereinafter 
Extent of Act. mentioned) to the dominions of Princes and States in 

India in alliance with her Majesty. 

1 [Nothing hereinafter contained shall authorize any 
Extent of power to grant Court to grant any relief under this Act, except where the 
relief generally, petitioner Correspondent) 2 professes the Christian reli- 

gion. 


Gazette, 1862, Supplement, p.463, ibid., 1863, 
Supplement, p. 43. and Gazette of India, 1S69, 
Supplement, p. 291. 

It has been declared in force in Upper Burma 
generally (except the Shan States) by the Burma 
Laws Act (XIII of 1898), S. 4 (1) and Sched. I; 
in the Arakan Hill District, see Schedule to the 
Arakan Hill District Laws Regulation (IX of 
1874) ; in Angul and the Khondmals, Schedule to 
the Angul District Regulation (I of 1894) ; in 
the Sonthal Parganas by S. 3 of the Sonthal 
Parganas Settlement Regulation (III of 1872) as 
amended by the Sonthal Parganas Justice and 
Laws Regulation (III of 1899), tbtd. , in British 
Baluchistan by the Baluchistan Laws Regulation 
(I of 1890). 

It has been declared, by notification under S. 3 
(a) of the Scheduled Districts Act (XIV of 1874), 
to be in force in the following Scheduled 
Districts, namely : — 

The Districts of Hazaribagh, Lohaidaga ard 
Manbhum, and Pargana Dhalbhum and the Kol- 
han in the District of Singbhum, see Gazette cf 
India , 1 88 1, It. I, p. <>04. 

(The District of Lohardaga included at that 
time the present district of Palamau which was 
separated in 1894. The District of Lohardaga is 
now called the Ranchi District— see Calcutta 
Gazette , 1899, Pt. I, p 44 ). 

The Scheduled Districts in Ganjam and Vizaga- 
patam, see Fort St. George Gazette , 1898, Pt. I, 
p. 666. 

It has been extended by notification under S. 5 
of the same Act to the North-Western Provinces 
Tarai, see Gazette of India. 1876, Pt. I, p. 505. 

The Limitation Act does not apply to suits 
under this Act, see the Indian Limitation Act 
(IX of 1908), S. 29 (s). 

See. 1.— Jurisdiction in matrimonial causes was 
not based on a so-called matrimonial domicile 
when the Indian Councils Act was passed in 
1861. 47 Bom. 843-25 Bom L. R. 945^1923 

Bom. 321. Act does not confer jurisdiction on 
the Courts to dissolve the marriages of non- 
domiciled parties. ( Ibid .) Relief not involving 
the status of the parties may be granted under 
the Act if the conditons of residence are satis- 
fied. (Ibid.) Municipal Law of a country may lay 
down its own tests for creating jurisdiction with- 
in its own boundaries even in cases where the 
status of the parties is involved. (Ibid.) History 
of Courts for divorce and matrimonial causes in 
England traced. See (Ibid.) Whether Act applies 
to British subjects in Native States, see 10 
Bom. 422. On this section, see also 38 Bom. 125; 


8 Bom.L.R. 856 ; 17 Mad. 235. 

Powers of Legislature. — Divorce Act. is, 
and always has been, within the legislative 
poweis conferred upon the Indian legislature by 
the Indian Councils Act, i86r. 47 Born. 8^3. 

Sec. 2 . — 1 This and the succeeding three paras, 
were subs'ituted for th* 2nd, 31 d and 4th paras, 
by Act XX of 1926, S. 2. 

See also under S 7.] 

Inserted by Act XXX of 1927. 

JURISDICTION. — To grant relief under the 
Act, it must be proved that the conditions 
of S. 2 are strictly complied with. See 29 C W. 
N. 350 = 52 Cal. 379 -80 I C. 1018 = 1025 Cal. 
585 (F.B.). See also 52 Cal. 566-89 I.C. 611 
— 1925 Cal. 874. Courts in India are not em- 
powered to decree dissolution of the maniage 
between persons not domiciled within their 
jurisdiction. 2 Bur. L. J. 106 — 1923 Rang. 223. 
The provisions of S. 2 as to the residence, apply 
to cases when the parties are domiciled in India 
but where the parties are domiciled in England 
they cannot override the express provisions in 
S. 7. (Ibid.) Court should enquire and set out 
in the judgment facts relied on as conferring 
jurisdiction. 32 All. 393—5 I- C. 871-7 A. L. 
J. 1 93 * 

RESIDENCE. — Residence in India is sufficient 
to give the Court jurisdiction under the Act, 
though the party retains a foreign domicile. 40 
Cal 215 = 17 C. W. N. 491 ; 53 Cal. 282--A.LR. 
1926 Cal. 871. There will be a valid divorce in 
India though the marriage may be valid in the 
country of the domicile of origin. ;o Cal. 215 = 
17 C W. N. 491. Residence of the petitioner 
must be bona fide and not casual or as a travel- 
ler. 38 Bom. 125 = 15 Bom. I,. R 593. See also 
32 All. 293. The High Court has no jurisdiction 
to grant a decree for restitution either against a 
Parsi respondent or a tespondt-nt not within 
Presidency. 38 Bom. 125 = 15 Bom. I,. R. 593. 
In a divorce case before a final decree is parsed 
the Court must debnitely come to a finding on 
the question whether the mairiage was solemnized 
in India and on what date. 57 I. C. 43=31 
C. L. J. 340. 

PROFESSION OF CHRISTIANITY — A person 
does not cease to profess Christianity within the 
meaning of S. 2 merely because she has been 
excommunicated by the sect or the Church to 
which she belongs. 46 Mad. 839 — 45 M, I..J. 
208 = 1924 M. 18. The question of profession 
of Christianity is a question of the party’s own 
action and not of the action of the Church. (Ibid.) 
The ednversion to Christianity of one of two 
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[or to make decrees of dissolution of marriage except where the parties to the 
marriage are domiciled in India at the time when the petition is presented,] 

[or to make decrees of nullity of marriage except where the marriage has been 
and to make decrees of dis- solemnized in India, and the petitioner is resident in 
solution, or of nullity. India at the time of presenting the petition,] 

[or to grant any relief under this Act other than a decree of dissolution of 
marriage or of nullity of marriage, except where the petitioner resides in India at the 
time of presenting the petition.] 

3 . In this Act, unless there be something repugnant 

Interpretation-clause. in the subject or context,— 

“High court.’’ (1) “ High Court M means, — 

in any Regulation province — the Court there established under the Act of the 
twenty-fourth and twenty-fifth of Victoria, chapter one hundred and four ;I 

in the territories for the time being subject to the Government of the Lieute- 
nant-Governor of the Punjab — [the High Court of Judicature at Lahore]; 2 
in Burma — Ithe High Court of Judicature at Rangoon] ; 3 
Lin Oudh — the Chief Court of Oudh] ; 4 
[in Sind — the Chief Court of Sind], 5 

and in any other non-Regulation province and in any place in the dominions 
of the Princes and States of India in alliance with her Majesty — the High Court or 
Chief Court to whose original criminal jurisdiction the petitioner is for the tin e being 
subject, or would be subject if he or she were a European British subject of her 
Majesty : 

In the case of any petition under this Act, “ High Court ” 6 is that one of the 
aforesaid Courts within the local limits of whose ordinary appellate jurisdiction, or of 
whose jurisdiction under this Act, the husband and wife reside or last resided together ; 

“District Judge.” (2) 7 “ District Judge ” means, — 


married Hindus does not dissolve the marriage. 

(/did.) 

Sec. 3 . — 1 The Indian High Courts Act, 1861, 
Coll. Stat. Vol. I. 

2 The words “the High Court — I ahore ” weie 
substituted foi the words “ Chief Court of the 
Punjab ” by Act XVIII of 191Q. 

3 The words “the High - Rangoon” were sub- 
stituted for the words “the Chief Court of Lower 
Burma ” by Act XI of 1923, Sch. I. 

4 The woids “in Oudh the Chief Court of Oudh” 
were inserted by Act XXXII of 1925, Sch. I. 

n Inserted by Act XXXIV of 1926 

6 In the N. W. Fiontier Province, the Chief 
Court of the Punjab is the High Court as regards 
proceedings under this Act, see the N. W. F. P. 
Law and Jistice Regulation, iqoi (Regulation 
VII of 1901), S. 6 (1) (c), P. and N. VV. Code 

7 Repealed in the Punjab and in the Central 
Provinces in so far as it defines “ District Judge” 
in the Punjab and in the Central Piovinces re- 
spectively to mean the “Commissioner of a Divi- 
sion” see S. 2 of the Punjab Courts Act (XVII I 
of 1884), P. and N. W- Code, and S. 8 of the 
Central Provinces Civil Courts Amendment Act, 
jqoi (IV of 1901), repealed by the Central Pro- 
vinces Courts Act, 1904 (II of 1904), C. P. (.'ode. 
In these two provinces the Divisional Court is for 
the purposes of this Act to be deemed to be the 
District Court for the District comprised in the 
Division, see Act XVIII of 1884, S. 23, cl. (a) and 
Act II of 1904. S. 13 (t), cl. (d). 

Under the powers conferred by S. 6 of the 
Scheduled Districts Act (XIV of 1874), the 
powers of a “District Judge” were conferred on 


the Deputy Commissioner, Khasi andjantia Hills, 
the Garo Hill District and the Naga Hills, see 
p 12 of the Assam Manual of local Rules * and 
Orders, Ed. 1893, and Assam Gazette, 1897, Pt. 
II, p. 591, and 1898, Pt. I, p. 741, respectively. 

Sec. 3 , Cl. (1). Jurisdiction — Residence. 
— As to jurisdiction of Chief Court (now High 
Court), Punjab, see 10 I C. 487=47 P. R 1911. 
As to residence conferring jurisdiction, see 36 
Cal. 964 --4 I. C. 419- See also 53 Cal. 282. To 
constitute residence it is not essential that the 
persons should have a house of their own. It is 
sufficient to find the place where both parties 
lived together. 29 Bom. L. R. 328 --ico I. C. 
388 = A. I. R. 1927 Bom. 230. Per Marten , C. /. 
— The word ‘reside’ in S 3 does not mean sexual 
intu course ; the word ‘ together ’ in that section 
does not govern the word ‘reside’ but only the 
words ‘last lesided’. {Ibid.) 

ILLUSTRATIVE CASES — W here a husband 
and wife had no permanent residence but they last 
lived together in a Hotel in Bombay f 01 the grea- 
ter portion of the month, tbe husband then being 
on leave from Active Service in Mesopotamia, it 
was held the Bombay Couit has juiisdiction. 45 
Bom. 547 = 22 Bom. L. R. 1077. Though both 
paities to a petition for divorce are residing 
separately from each other, the Court has juris- 
diction if they lived within the jurisdiction of the 
Court at the time of the presentation of the peti- 
tion. 44 Bom. 924 = 59 I. C. 911 =22 Bom. L. R. 
361. But not otherwise. See 76 P. R. 1916 = 122 
P. W. R. 1916 = 36 I. C. 367 = 139 P. I . K. 1916. 
The word ‘together’ in S. 3 (1) must be read with 
“last resided” only. 171 P. L. R 1911=47 p. R 
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in the Regulation provinces [and in Oudh] 1 — a Judge of a principal Civil 
Court of original jurisdiction ; 

2 in the Non-Regulation 3 provinces, other than [Oudh] 4 Sind and Burma— a 
Commissioner of a Division; 

[* * * *]5 

in Burma [and Sind] 6 — a Judge of a [District] 7 Court ; 

and in any place in the dominions of the Princes and States aforesaid — such 
officer® as the Governor-General of India in Council shall from time to time appoint 
in this behalf by notification in the Gazette of India, and, in the absence of such 
officer, the High Court in the exercise of its original jurisdiction under this Act : 


(3) Q ‘‘District Court” means, in the case of any petition under this Act, the 
„ Court of the District Judge within the local limits of whose 

District Court. ordinary jurisdiction, or of whose jurisdiction under this 

Act, the husband and wife reside or last resided together : 

(4) “Court” means the High Court or the District 
Court, as the case may be : 


“Court.’ 


(5) “minor children” means, in the case of sons of Native fathers, boys who 
>t have not completed the age of sixteen years, and, in the 

4 Minor children. case 0 £ daughters of Native fathers, girls who have not 

completed the age of thirteen years : in other cases it means unmarried children who 
have not completed the age of eighteen years : 


(6) “incestuous adultery” means adultery committed by a husband with a woman 
with whom ,if his wife were dead, he could not lawfully con- 
“Incestuous adultery. tract marriage by reason of her being within the prohibited 

degrees of consanguinity (whether natural or legal) or affinity: 

„ (7) bigamy with adultery 9 * means adultery with 

‘‘Bigamy with adultery. the same woman with whom the bigamy was committed : 


(8) “marriage with another woman” means marriage of any person, being marri- 
ed to any other person, during the life of the former wife, 
“Marriage with another w h et h er the second marriage shall have taken place within 
;>h * An ' the dom ; nions of her Majesty or elsewhere ; 


jqi I = 10 I. C. 487 — 122 r. W. R. 1 9 1 1 . See 
also 3 O. W. N. 306 — A. I. R. 1926 Oudh 
319. The Resident at Aden is not a 
District Judge. 37 Bom. 57-17 T. C. 215 = 14 
Bom. L. R. 872 As to the necessity for resi- 
dence of husband and wife in order to confer 
jurisdiction on District Court or Divisional Court, 
see 7 L. B. R. 5^-20 I. C. 399 = 6 Bur. L. T. 176. 
Judges of Divisional Courts throughout Burma 
are District Judges under the Act. No appeal 
however lies to the Chief Court from their deci- 
sion. 6 Bur. JL. T. 10 — 19 I. C. 53 = 7 L. B R. 
8(F. B.). 

1 After the words “Regulation Provinces ’ the 
words “ and in Oudh”, were inserted by Act 
XXXII of 1925, Sch. I. 

2 This clause as originally enacted was as 
follows : — 

“ in the Non Regulation provinces, other than 
British Burma and Sindh— a Commissioner of a 
Division;” 

“in Pegu— the Recorder of Rangoon 

“in Arakan — the Recorder at Rangoon until a 
Recorder’s Court is established at Akyab, and 
thenceforward the Recorder at Akyab 

“in the Tenasserim Provinces — the Recorder at 
Moulmein 

“in Sind— -the Judicial Commissioner in that 
Province,” 

for the subsequent amendments, see S, 97 and 


the second schedule to the Lower Burma Court'd 
Act (XI of 1889), and S. 47 and the first schedule 
of the Lower Burma Courts Act (VI of 1900) ; 
as to the operation of the repeal of the former 
Act by the latter, see S. 1 v 2), Act VI of 1900. 

3 In the Sonthal Parganas, the Comrnissionei 
has been declared to be the District Judge, and 
the High Court at Calcutta to be the High Court, 
for the purposes of the Art, see S. 15 (3) of the 
Sonthal Parganas Justice Regulation (V of 
1F03), Ben. Code. 

4 After the words “other than” the word “Oudh” 
was inserted by Act XXXII of 1925, Sch. I. 

5 Omitted by Act XXXIV of 1926. 

6 Inserted by Act XXXIV of 1926. 

7 The word “District” wa* substituted for the 
word “ Divisional ” by Act XI of 1923, Sch. I. 

8 For Notifications issued under the power con- 
ferred by this clause, see p, 43 of Brit. Enact. N. 
S (VV. I), Ed. 1895, an d Gazette of India, 1893, 
Pt. I, p. 510, in respect of Kathiawar and the 
Nizam’s Dominions respectively. 

9 In the Punjab and the N. W F. Province the 
Divisional Court shall, for the purposes of this 
Act, be deemed to be the District Court for all 
districts comprised in the division, Punjab Courts 
Act (XVIII of 1894), S. 23, proviso (a)\ N.W.F. 
Province Law and Justice Regulation (Regula- 
tion VII of 1901), S. 53, proviso (a), see P, and 
N, W, Code, 
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“Desertion.” 

(10) “ property 

“Property.” 


( 9 ) “ desertion ” implies an abandonment against 
the wish of the person charging it : and 
” includes, in the case of a wife, any property to which she is 
entitled for an estate in remainder or reversion, or as a 
trustee, executrix or administratrix ; and the date of the 
death of the testator or intestate shall be deemed to be the time at which any such 
wife becomes entitled as executrix or administratrix. 

II.— Jurisdiction. 

. 4. The jurisdiction now exercised by the High Courts in respect of divorce a 
....... . ntensa et toro , and in all other causes, suits and matters 

High 'courts* toTe exer'dsed m . atri . monial > sha11 be exercised by such Courts and by the 
subject to Act Exception. District Courts subject to the provisions in this Act con- 
tained, and not otherwise : except so far as relates to the 
granting of marriage-licenses, which may be granted as if this Act had not been passed. 

5. Any decree or order of the late Supreme Court of Judicature at Calcutta, 

. Madras or Bombay sitting on the ecclesiastical side, or of 

orders'** made* * heretofore" by* any of the f id 11 Courts sittin g in the exercise of their 
Supreme or High Court. matrimonial jurisdiction, respectively, in any cause or 

matter matrimonial, may be enforced and dealt with by the 
said High Courts, respectively, as hereinafter mentioned, in like manner as if such 
decree or order had been originally made under this Act by the Court so enforcing or 
dealing with the same. 

6 . All suits and proceedings in causes and matters matrimonial, which when this 

Act comes into operation are pending in any High Court, 
Pending suits. s h a ll be dealt with and decided by such Court, so far as 

may be, as if they had been originally instituted therein under this Act. 

7. Subject to the provisions contained in this Act, the High Courts and District 

Courts shall, in all suits and proceedings hereunder, act 
Fnffn«h t n?uorrr'( nn l rt CipleS ° f and g‘ ve relief on principles and rules which, in the opinion 
8 ’ of the said Courts, are as nearly as may be conformable to 


Sec. 4 . — [St te also under S. 7.] The jurisdiction 
of the Patna High Court in matters matrimonial 
is only such jurisdiction as is comprised within 
the provisions of the Divorce Act. (1923) Pat. 
127 = 1 P. L. R. 129 = A. I. R 1923 P. 301. A 
suit for a mere declaration that the plaintiff’s 
marriage with her deceased husband’s brother is 
valid and legal is not sustainable on the matri- 
monial side of the Patna High Court. ( Ibid .) As 
to jurisdiction of High Court, prior to passing of 
this Act, see 38 Bom. 125 = 20 I.C. 492 = 15 Bom. 
L. R. 593. As to jurisdiction of Oudh Chief 
Court, see 3 O. W. N. 406 = 13 O. L. J. 236 = 94 
I. C. 952 = A. I. R. 1926 Oudh. 319, S. 4 does 
not preclude the Court from considering whether 
a marriage was duly solemnized and from declar- 
ing a marriage null and void on grounds other 
than those contained in S. 18. 47 I. C. 544 = 11 

Bur. L. T. 69. 

8 ec. 7 .— [See also notes under Ss. 4, 17, 18 and 
19]. 

SCOPE OF SECTION.— S. 7 is a residuary sec- 
tion intended to provide for any matters which 
by inadvertence or otherwise are not expressly 
dealt with in the Act. It is not unusual in statu- 
tory drafting to insert provisions of this nature 
ex malore cantcla more especially where an at- 
tempt is being made to codify in this country an 
Unfamiliar branch of English Law. 47 Bom. 843 — 
25 Bom. L. R. 945. The expression 4 rules and 
principles’ points rather to the rules and princi- 


ples on which the Courts deal with matrimonial 
cases in requiring a certain degree of evidence 
and other cognate matters. ( Ibid .) The words 
“ rules and principles ” in S. 7 have reference to 
rules that are quasi substantive rather than mere 
adjective law. 7 Bur. L. T. 129 =» 23 I. C. 242 * 
7 L. B. R. 347. 

Applicability.— S. 7 applies not only to the 
grant of relief but also to questions of procedure. 
55 I.C. 269 = 12 Bur. L.T. 199. See also 52 Cal. 
566= 1925 Cal. 874 ; 53 Cal. 282. 

ENGLISH Law. — There is the possibility of 
reading into S. 7 an intention on the part of Leg- 
islature to adopt whatever test the Court of Div- 
orce in England might from time to time lay 
down upon the matter of divorce but that is a 
forced and unnatural construction. 47 Borrt. 843 
= 25 Bom. L. R. 945 = 1923 Bom. 321. See also 
48 Cal. 636 under S. 57 ; 42 M. L. J. 562 = 1922 
Mad. 350 (F. B.) ; 38 Bom. 125 = 20 I. C. 492 ; 
32 C. W. N. 179. 

Practice and procedure— Evidence.— -In 
all divorce cases the petitioner must come into 
the witness-box, must be sworn, and he must 
prove his case because among other things, the 
judge has to satisfy himself whether there is any 
collusion between the parlies and as to the com- 
plete truth and honesty of the petition. Where 
this procedure had not been followed, the High 
Court would set aside the decree nisi. 20 A. L. 
J. 853 =44 A. 728 = 1923 All. 43 (F. B.). As to 
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the principles and rules on which the Court for Divorce and Matrimonial Causes in 
England for the time being acts and gives relief : 

[Provided that nothing in this section shall deprive the said courts of jurisdic- 
tion in a case where the parties to a marriage professed the Christian religion at the 
time of the occurrence of the farts on which the claim to relief i> founded .] 1 

8 . The High Court may, whenever it thinks fit, remove and try and determine 
as a Court of original jurisdiction any suit or proceeding 
instituted under this Act in the Court of any District 
Judge within the limits of its jurisdiction under this Act. 

The High Court may also withdraw any such suit or proceeding, and transfer it 

„ . . * . for trial or disposal to the Court of any other such District 

Power to transfer suits. Judge 

9 . When any question of law or usage having the force of law arises at any point 

Reference to High Court. in the proceedings previous to the hearing of any suit 

under this Act by a District Court or at any subsequent 
stage of such suit, or in the execution of the decree therein or order thereon, 

the Court may, either of its own motion or on the application of any of the 
parties, draw up a statement of the case and refer it, with the Court's own opinion 
thereon, to the decision of the High Court. 

If the question has arisen previous to or in the hearing, the District Court may 
either stay such proceedings, or proceed in the case pending such reference and pass 
a decree contingent upon the opinion of the High Court upon it. 

If a decree or order has been made, its execution shall be stayed until the 
receipt of the order of the High Court upon such reference. 

III.— Dissolution of marriage. 

10 . Any husband may present a petition to the District Court or to the High 
Court, praying that his marriage may be dissolved on the 
ground that his wife has, since the solemnization thereof, 
been guilty of adultery. 


When husband may petition 
for dissolution. 


admission of additional evidence after decision, 
where advocate omits to call evidence, see nl. 
C. 779 = 4 Bur. L. T. 161. Admissions as to 
cruelty and adultery are not conclusive pi oofs. 
38 Cal. 907 = 13 I. C. 491. In proceedings for 
divorce the evidence of the husband or wife 
alone ought never to be accepted without 
corroboration either by witi ess or at least by 
strong surrounding circumstances. 16 L. W. 
689 = 43 M. L. J. 441=1923 Mad. 9 (F. B.). 
See also 16 L. W. 16 = 42 M. L. j. 562 = 1922 
Mad. 350. Procedure as to service of petition. 
See 55 I. C. 269 = 12 Bur. L. T. 199. Attachment 
before judgment not to be made in a divorce suit. 
7 I. C. 792-37 Cal. 693. 

CO-RESPONDENT. — Where charges of adultery 
are made against a person, he ought to be 
made a co-respondent unless the judge should 
otherwise direct. 16 L. W. 689 = 43 M. L. J. 441 
— 1923 Mad. 9 (F. B.). Claim for damages 
against co-respondent— Points to be considered 
in assessing damages. 3 O. W. N. 296. See also 
38 Mad. 466 = 21 I. C. 645-25 M. L. J. 594 ; 47 
I. C. 510 = 45 Cal. 525. 

COSTS. Even although a wdfe’s defence fails 
or her counter-charges break down or she has 
been proved guilty of adultery the husband has to 
pav her costs. 1922 All. 243. 

Proviso was added to this section by Act X 
of 1912. 

s«c. 10. Jurisdiction. — U nder s. 16, Bombay 
Civil Courts Act, the District Judge cannot trans- 
fer to the Assistant Judge a suit under the 


Divorce Act and the Assistant Judge cannot try 
the suit. 39 Bom 136 — 26 I. C. 599-16 Bom. 
L. R. 754. Irish woman and English man mairied 
in Ireland living in India — Husband temporarily 
serving in British regiment — Court has got power 
to grant divorce. 106 I. C. 481 =5 O. W. N. 163. 
Scope of the Indian and Colonial Divorce Act 
pointed out. {Ibid.) As to jurisdiction of Oudh 
Chief Court, see A. I. R. 1926 Oudh 319. 

CHANGE OF RELIGION.— Under this section 
change of religion by the husband and his subse- 
quent re-marriage entitles his first wife to dissolu- 
tion of the marriage. 14 1. C. 192. 

ADULTERY, — In a Suit for dissolution of 
marriage the Court may presume adultery if it is 
satisfied that guilty attachment subsisted between 
the parties and that they had opportunities to 
have guilty intercourse. 62 I. C. 782. The direct 
fact of adultery need not be proved. In a divorce 
case, the correspondence between the respondent 
and the co-respondent is very important evidence. 
62 I. C. 782. Admission in a letter from the 
husband of adultery is not a sufficient proof of 
adultery. 31 I. C. 264 = 8 L. B. R. 106 (F. B.). 
See also 49 Bom. 368 = 27 Bom. L. R. 251 = 1925 
Bom. 231 (Wife’s admission of adultery caution 
to be exercised). 

CRUELTY. — Repeated acts of cruelty by a 
husband taken together, entitles the wife to a 
decree for divorce, though each act by itself may 
not be sufficient ground, and no formal complaint 
or threat of divorce proceedings was made as 
regards each of them. 36 I.C. 982 - 10 Bur.L.T. 
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Any wife may present a petition to the District Court or to the High Court, pray- 
__ y , .. . . r that her marriage may be dissolved on the ground 

dissolution 1 * may petltl ° n or that, since the solemnization thereof, her husband has 

exchanged his profession of Christianity for the profession 
of some other religion, and gone through a form of marriage with another woman ; 
or has been guilty of incestuous adultery, 
or of bigamy with adultery, 

or of marriage with another woman with adultery, 
or of rape, sodomy or bestiality, 

or of adultery coupled with such cruelty as without adultery would have entitled 
her to a divorce a mens a et foro, 

or of adultery coupled with desertion, without reasonable excuse, for two years 
or upwards. 

Every such petition shall state, as distinctly as the nature of the case permits, 
the facts on which the claim to have such marriage dis- 
Contents of petition. solved is founded. 

11 . Upon any such petition presented by a husband, the petitioner shall make 
the alleged adulterer a co-respondent to the said petition, 
d^AduHeic 1 to be co-respon- un ] ess he is excused from so doing on one of the following 

ground c , to be allowed by the Court : — 

(1) that the respondent is leading the life of a prostitute, and that the peti- 

tioner knows of no person with whom the adultery has been committed ; 

(2) that the name of the alleged adulterer is unknown to the petitioner although 

he has made due efforts to discover it ; 

(3) that the alleged adulterer is dead. 


228. Cruelty is conduct of such a character as 
to have caused danger to life:, limb, or health 
(bodily or mental) or as to give rise to a reason- 
able appiehension of such danger. In order to 
establish a case of cruelty against her husband, a 
wife must prove more than isolated acts of viol- 
ence. No doubt the degree of violence 
varies in accordance with the status of the parties. 
1 Luck C 685. The cruelty must be dangerous 
to life, limb or health, bodily or mentally ora 
reasonable apprehension of it. 36 I. C. 381 = 10 
Bur. L. T. 182. Isolated assaults that arise on 
the spur of the moment on some real or fancied 
provocation do not constitute cruelty. 1 Luck. 
C. 685. A single severe assault resulting from a 
dispute as to jewellery would not amount to such 
cruelty, but adultery of the husband, affords 
ground for judicial separation ( Ibtd .) Threat of 
physical force to a pregnant wife amounts to 
legal cruelty. 47 All. 50—83 I. C. 167 ~L. R. 6 
All. 16 — 1925 All. 237 ; 53 Cal. 436. Subse- 
quent cruelty may operate to revive condoned 
adultery. See 39 Cal. 395 = 15 I*C. 886; 47 All. 50 
= 83 I. C. 167 =(1025 ) All. 237 ; 53 Cal. 436. As 
to the amount of cruelty to be proved, see 4 Bur. 
L. T. 168- 11 I. C. 7^4 = 10 Bur. L. T. 182 
supra . 

DESERTION. — Desertion implies an abandon- 
ment against the wish of the person charging it. 
5 Bur. L. T. 85-/4 f- C. 353. There is no aban- 
donment against the wish of the wife where she 
herself left owing to intemperate habits of her 
husband. 31 I. C. 2C 4 — 8 L. B. R. 106 (F. B ). 
A wife who seeks to prove desertion must give 
evidence of conduct on the part of the husband 
showing unmistakably that such disertion 
was against her wish actively expressed. 
The husband must be proved to have 


wilfully absented himself from her in spite 
of her wish. Subsequent conduct cannot trans- 
form what was a voluntary separation into 
desertion by the husband. No decree can 

be passed on a petition for divorce made before 
the two years’ period of desertion is over, as it is 
premature and without a cause of action. 6 
Bur. L. T. 1 77*= 2 1 I. C. 230 = 7 L. B. R. 37. 

Adultery and Crueliy.— A wife who has 
obtained a judicial separation on the ground of 
her husband’s adultery is entitled to a dissolution 
of the marriage on proof that her husband has 
been guilty of adultery after the separation and 
that he has been guilty of cruelty to her after 
separation. 45 I. C. 914^11 Bur. L. T. 227. See 
also A. I. R. 1927 Oudh 34. 

Adultery and DESERTION.— For a decree 
for divorce, adultery of the husband together 
with desertion without reasonable cause for two 
years or upwards or with such cruelty as without 
aduheiy would entitle the wife to a divorce, must 
be proved. 8 L. B. R. 385—36 I. C. 38 1 —10 Bur. 
L T. 182. As to condonation of adultery, see 1 
Luck. C 685. 

Sec. 11.— Court should not lightly excuse a 
party from making any enquiry which he can 
reasonably be expected to make as to the adul- 
terer, See 49 Bom. 368 = 27 Bom. L. R. 251 = 
1925 Bom. 231. The Indian Courts do not have 
the same discretion to dispense with the name of 
a co-respondent as the English Courts have. The 
three grounds stated in S. 11 of the Act are the 
only ones on which leave can be so granted to 
proceed with the petition for dissolution of marri- 
age. The fact that the petitioner had well-ground- 
ed suspicions against two men is no sufficient 
reason, it N. L. J. 4 = 107 I C. 667 = A. I. R, 
1928 Nag. 1 17. 
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12 » Upon any such petition for the dissolution of a marriage, the Court shall 
satisfy itself, so far as it reasonably can, not only as to the 
facts alleged, but also whether or not the petitioner has 
been in any manner accessory to, or conniving at, the 
going through of the said form of marriage, or the adultery, or has condoned the same, 
and shall also inquire into any counter-charge which may be made against the 
petitioner. 

13 . In case the Court, on the evidence in relation to any such petition, is satis- 
fied that the petitioner’s case has not been proved, or is 
Dismissal of petition. no t satisfied that the alleged adultery has been committed, 

or finds that the petitioner has, during the marriage, been accessory to, or 
conniving at, the going through of the said form of marriage, or the adultery of the 
other party to the marriage, or has condoned the adultery complained of, 

or that the petition is presented or prosecuted in collusion with either of the 
respondents, 

then and in any of the said cases the Court shall dismiss the petition. 

When a petition is dismissed by a District Court under this section, the peti- 
tioner may, nevertheless, present a similar petition to the High Court. 

power to Court to pro* 14 . In case the Court is satisfied on the 

nounce decree for dissolving evidence that the case of the petitioner has been 
marriage. proved, 


Sees, 12 to 14 . CONNIVANCE. — A mere refusal 
by the husband without reasonable cause, of the 
matrimonial bed, does not constitute desertion or 
such wilful neglect or misconduct as conduces to 
the wife’s adultery, and is not a sufficient ground 
for dissolution of marriage. 44 Cal. 1091 =41 I. 
C. 447 = 21 C. W. N. 717. A decree for dissolu- 
tion of marriage cannot be legally granted merely 
on the ground that the respondent does not op- 
pose the petition. The Court must satisfy itself 
that there was good reason for the delay in suing, 
and that connivance or condonation is absent. 25 
P. R. 1919=51 I. C. 235 = 71 P. L. R. 1919 (F. 
B.). Husband’s conduct partly the cause of wife’s 
adultery, can be considered against husband. 54 
Cal. 80. See also 2 o C. W. N. 820 = 44 C. I.. J. 25 
= A. I. K. 1926 Cal. 1014. 

COLLUSION,— A collusion under S. 13 exists 
where the initiation of the pioceedings for dis- 
solution is procured or its conduct provided for 
by agreement between the spouses or their agents. 
44 Cal. 109c =41 I. C. 447 = 21 C. W. N. 717. If 
a Court is satisfied that there is no collusion be- 
tween the parties, it may act on an uncorroborated 
confession of adultery by a party to the proceed- 
ings. 49 I.C. 305 = 11 Bur. L.T. 197 (38 Cal. 90^, 
Foil.). See also 9 Lah. 1 16 

CONDONATION. — Resumption or continuance 
of co-habitation with complete knowledge of the 
wife’s adultery amounts to condonation. 57 I. C. 
216 = 31 C. L. J. 435. Condonation is a question 
of fact and not of law. See 41 Bom. 36 = 36 I. C. 
800 = 18 Bom. L. R. 818. Condonation is forgive- 
ness of a conjugal offence with full knowledge of 
all the circumstances and is purely a question of 
fact. It is a blotting out of the offence imputed 
so as to restore the offending party to the position 
which he or she occupied before the commission 
of the offence. 44 Cal. 1091=41 I.C. 447=21 C. 
W. N. 7 f 7. Mere forgiveness is not condonation ; 
condonation means completely restoring the 
offending party and must be followed by co-habi- 
tation. \jbidd) 57 I.C. 216 = 31 C.L.J. 435. Con- 
donation of past matrimonial offences is however 


impliedly conditioned upon the future good be- 
haviour of the offending spouse, and it follows 
that if after condonation the offences are repeat- 
ed, the right to make the condoned offences a 
ground for divorce revives. 57 I. C 216=31 C.L. 
J. 43s. If an adultery is condoned but subsequent- 
ly the wife commits an offence less than adultery 
with another person, it does not revive the offence 
of adultery which has already been condoned ; 
but if the subsequent offence committed is adul- 
tery itself, the forgiveness is cancelled and the 
old cause of complaint is revived even if the 
offence be efusdem generis with the original 
offence. 1 Luck C. 685=51 Bom. 1026 = 29 Bom. 
L. R. 1336 = 105 I. C. 871 = A. I. R. 1927 Bom. 
594 . 

Delay. — Unreasonable delay in instituting 
proceedings will generally be excused if it is real- 
ly due to poverty. 57 I. C. 216 = 31 C. L. J. 435. 
But delay may also be a ground for dismissal of 
petition for dissolution. 107 I. C. 273. Disinclina 
lion fiom religious motives cannot be regarded as 
sufficient excuse for not taking action for obtain 
ing the remedy which the law provides for an in- 
jured wife and for delaymg the presenting of a 
petition. 31 I.C. 264=8 L. B. R. 106 (F. B.). 

PRACTICE AND PROCEDURE. - High Court 
should not make a decree nisi absolute without 
a motion made to that effect. 31 All. 511 =3 I. 
C. 969=6 A. 1 . J. 793 = 6 M. L. T. 96 following 
10 All. 559. A decree for divorce may be obtain- 
ed even if the petitioner be guilty of adultery 
under peculiar circumstances, discretionary with 
the Court. But the Court is bound by the rules 
binding the English courts under the English 
Divorce Act. 70 P. R. 1911 = 12 I.C. 960 = 239 
P. W. R. 1 9 1 1 . Misconduct of wife before confir- 
mation of decree nisi on her application — Court’s 
discretion. See 88 I.C. 1009 = 4 Bur. L.J. 47 «= 1925 
Rang. 257. Wife’s adultery — Husband’s adultery 
proved— Application may be dismissed. 41 Bom. 
36 = 36 I. C. 800 = 18 Rom. L. R. 818, Points to 
be considered on assessing damages against 
co-respondent. See A.LR. 1927 Oudh 34. 
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and does flat find that the petitioner has been in any manner accessory to* or 
conniving at, the going through of the said form of marriage, or the adultery of the 
other party to the marriage, or has condoned the adultery complained of, 

or that the petition is presented or prosecuted in collusion with either of the 
respondents, 

the Court shall pronounce a decree declaring such marriage to be dissolved in 
the manner and subject to all the provisions and limitations in sections 16 and 17 made 
and declared : 

Provided that the Court shall not be bound to pronounce such decree if it finds 
that the petitioner has, during the marriage, been guilty of adultery, 

or if the petitioner has, in the opinion of the Court, been guilty of unreasonable 
delay in presenting or prosecuting such petition, 

or of cruelty towards the other party to the marriage, 

or of having deserted or wilfully separated himself or herself from the other 
party before the adultery complained of, and without reasonable excuse, 

or of such wilful neglect or misconduct of or towards the other party as has 
conduced to the adultery. 

No adultery shall be deemed to have been condoned within the meaning of this 

_ . Act unless where conjugal cohabitation has been resumed 

Condonation. or con ti n ued. 

15. In any suit instituted for dissolution of marriage, if the respondent opposes 

, the relief sought on the ground, in case of such a suit 

on^ertah^groundf oppos llon instituted by a husband, of his adultery, cruelty or deser- 
‘ t tion without reasonable excuse, or, in case of such a suit 

instituted by a wife, on the ground of her adultery and cruelty, the Court may in such 
suit give to the respondent, on his or her application, the same relief to which he or 
she would have been entitled in case he or she had presented a petition seeking such 
relief, and the respondent shall be competent to give evidence of or relating to such 
cruelty or desertion. 

16. Every decree for a dissolution of marriage made by a High Court, not being 

a confirmation of a decree of a District Court, shall, in the 
^Decree for dissolution to be fi rst j nstance| be a decree nisi, not to be made absolute 

till after the expiration of such time, not less than six 


Sec. 15. — Speaking generally, a guilty party 
cannot obtain relief by way of judicial separation 
any more than she can obtain relief by way of 
divorce. 47 Bom. 657 = 25 Bom. L. R. 289 — 1923 
Bom. 284. Desertion to justify judicial separation 
must be a wilful absentation by the husband 
against the wish of the wife. ( Ibid .) (17 B. 624, 
Ref.) Where a wife sues her husband for divorce 
on the ground of his adultery it is open to the 
husband in his written statement to counter-peti- 
tion for a divorce on the ground of his wife’s 
adultery. It is not necessary that the husband 
should take an independent proceeding. 47 Bom. 

Bom. L. R. 289 = 1923 Bonu 284. Where 
a husband alleges adultery on the part of the 
wife with a foreigner the court has jurisdiction to 
add such foreigner as a co-respondent to the pro- 
ceeding. (Ikid.) (1913 P. 75 ; 1913 P. 271, Ref.) 
St* a/s a 46 Mad. 133 under S. 37. 

8to. 10. — A High Court alone is competent to 
pronounce a decree misi under S. l6. 43 I. C. 519. 
In tx-parU cases the proper course, if there is no 
cross-examining pleader, is for the judge to ask 
sufficient questions to make it reasonably clear 
jfrhat the precise facts are on which the petitioner 
seeks relief. *9 Bom. L. R. 308 « 101 I. C. 388 « 
A* L R. 1927 Bom. 230. If in a matrimonial suit 
the husband being ordered to give security for 
the wife’s costs and having failed to give it then, 


where the husband is the petitioner, his petition 
should be stayed and not dismissed. 47 Bom. 664 
==25 Bom. L. R. 339. Where the wife is the 
petitioner, the husband’s defence should not be 
struck out, but he should be proceeded against 
for contempt if he is proved to be able to pay, but 
contumaciously refuses to do so. (/did.) Where, 
in a divorce case, the decree is referred to the 
High Court for confirmation the said Court has 
jurisdiction for the purpose, and it is not neces- 
sary for the said purpose that the petitioner him- 
self should be present personally before the High 
Court. 29 M. L. J. 269 = 29 I. C. 178 = 17 M.L.T. 
357 (F. B.), A witness in a divorce case is not 
precluded from showing cause why the decree 
nisi should not be made absolute. 1 Luck. C. 203 
=* 103 I. C. 512 = A. I. R. 1927 Oudh 310. Effect 
of resumption of marital relations after decree 
nisi and before decree absolute, ste 34 Mad. 339 
=8 I. C. 864 = (i9ii) i M. W. N. 107-9 M. L. 
T. 125 *= 2 1 M. L. J, 528. On this section, ste also 
84 I. C. 71 =*1924 Bom. 132. 

44 DURING THAT PERIOD,”— Means period 
from the date of decree nisi to the date of decree 
absolute. 1 Luck. *03 - 103 I. C. 512— A. I. R. 
1927 Oudh 310. 

INTERVE NOR.— Merely because the intervenor 
Is a near relation of respondent is no ground, for 
disentitling him to interfere. 1 Luck* 203 - 103 
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months from the pronouncing thereof, as the High Court by general or special order 
from time to time directs. 


During that period any person shall be at liberty, in such manner as the High 
Court by general or special order from time to time directs, 
Collusion. to show cause why the said decree should not be made 

absolute by reason of the same having been obtained by collusion or by reason of 
material facts not being brought before the Court. 

On cause being so shown, the Court shall deal with the case by making the 
decree absolute, or by reversing the decree nisi , or by requiring further inquiry, or 
otherwise as justice may demand. 

The High Court may order the costs of counsel and witnesses, and otherwise 
arising from such cause being shown, to be paid by the parties or such one or more of 
them as it thinks fit, including a wife if she have separate property. 

Whenever a decree nisi has been made, and the petitioner fails, within a 
reasonable time, to move to have such decree made absolute, the High Court may 
dismiss the suit. 


Confirmation of decree for 
dissolution by District Judge. 


17 . Every decree for a dissolution of marriage made 
by a District Judge shall be subject to confirmation by the 
High Court. 


Cases for confirmation of a decree for dissolution of marriage shall be heard 
(where the number of the Judges of the High Court is three or upwards) by a Court 
composed of three such Judges, and in case of difference the opinion of the majority 
shall prevail, or (where the number of the Judges of the High Court is two) by a Court 
composed of such two Judges, and in case of difference the opinion of the senior Judge 
shall prevail. 

The High Court, if it think further enquiry or additional evidence to be neces- 
sary, may direct such enquiry to be made or such evidence to be taken. 

The result of such enquiry and the additional evidence shall be certified to the 
High Court by the District Judge, and the High Court shall thereupon make an order 
confirming the decree for dissolution of marriage, or such other order as to the Court 
seems fit : 

Provided that no decree shall be confirmed under this section till after the 
expiration of such time, not less than six months from the pronouncing thereof, as the 
High Court by general or special order from time to time directs. 

During the progress of the suit in the Court of the District Judge, any person, 
suspecting that any parties to the suit are or have been acting in collusion f or the 


I. C. 512 = A. I. R. 1927 Oudh 310. The words 
“ not being brought before the Court ” in S. 16 
mean, “ not being brought before the Court at 
any time up to the date of intervention”. 1 Luck. 
C. 203-103 I. C. si2 = A. I. R. 1927 Oudh 310. 

Sec. 17 . GENERAL. — The obvious intention 
of the legislature as expressed in S. 17 is that the 
High Court upon a reference for confirmation, 
should review the entire evidence and come to its 
own conclusion whether facts sufficient to justify 
a decree for dissolution of the marriage are or 
are not established by that evidence. A. I. R. 
1922 All. 504. See also 40 Bom. 109 = 31 I. C. 
331 = 17 Bom. L. R. 948 under S. 37 ; 91 I. C. 99 
«A. I. R. 1926 Sind 58 (F. B.). 

NOTICE. — No notice to the respondent is neces- 
sary in proceedings for confirmation of a decree 
for dissolution of marriage. 10 P. L. R. 1921 *=59 
I. C* 89 = 19 P. W. R. 192T. The High Court 
will not confirm a decree for the dissolution of a 
marriage if it is not satisfied that the respondent 
was in fact served with a petition for divorce. 16 
L. W. 16 = 42 M. L. J. 562 = 1922 Mad. 350 (F. 
B.). Whether relationship of husband and wife 
subsists after decree nisi* and before it is confirm- 


ed, see 41 Cal. 714. 

Practice and Procedure.— Where in 
divorce proceedings the petitioner charged his 
wife with adultery but did not mention the adul- 
terer’s name and the Judge added his name as co- 
respondent on his initiative, the Judge was in 
error in adding his name without amending the 
petition accordingly. 38 Mad. 466 = 14 M. L. T. 
447*21 1 . C. 645 = (1913) M. W. N. 983=85 
M. L. J. 594. See also 17 M. L. T. 357 = 29 I. Cl 
178 = 29 M. L. J. 269. 

Evidence, — It is contrary to the principles 
and rules on which the Divorce Court acts and 
gives relief, to act on the uncorroborated testi- 
mony of a petitioner either to establish adultery 
or cruelty. 16 L.W. 16 = 42 M. L. J. 562 = 1922 
Mad. 350 (F. B.). Under S. 7 the courts in this 
country should follow the same rule. C J&id.} Ad- 
mission of a adultery by a husband may form the 
ground for granting a divorce even though it is 
not corroborated by other evidence. 9 Lab. L. J. 
315 = A. I. R. 1927 Lah. 491. Condoned adultery 
may be revived by a subsequent matrffndni&l 
offence. 53 Cal, 436=96 I. C* 932*= A, I. R. 1926 
Cal. 864. , .ii 
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purpose of obtaining a divorce, shall be at liberty, in such manner as the High Court by 
general or special order from time to time directs, to apply to the High Court to remove 
the suit under section 8 , and the High Court shall thereupon, if it think fit, remove 
such suit and try and determine the same as a Court of original jurisdiction, and the 
provisions contained in section x 6 shall apply to every suit so removed ; or It may 
direct the District Judge to take such steps in respect of the alleged collusion as may 
be necessary to enable him to make a decree in accordance with the justice of the case. 

[“ 17-A. The Governor-General in Council may appoint for each High Court of 

. Judicature established by Letters Patent an officer who 

exerdsHl^ ofling* C p r roc° shall > within the jurisdiction of the High Court for which 
tor. he is appointed, have the like right of showing cause why 

a decree for the dissolution of marriage should not be 
made absolute or should not be confirmed, as the case may be, as is exercisable in 
England by the King’s Proctor, and the Governor-General in Council may make rules 
regulating the manner in which the right shall be exercised and all matters incidental 
to, or consequential on, such exercise .”] 1 

IV. — Nullity of Marriage. 

18. Any husband or wife may present a petition to the District Court or to the 
High Court, praying that his or her marriage may be 
declared null and void. 

19. Such decree may be made on any of the follow- 
ing grounds : — 

(r) that the respondent was impotent at the time of the marriage and at the 
time of the institution of the suit ; 

(2) that the parties are within the prohibited degrees of consanguinity (whether 
natural or legal) or affinity ; 

(3) that either party was a lunatic or idiot at the time of the marriage ; 

( 4 ) that the former husband or wife of either party was living at the time of 
the marriage, and the marriage with such former husband or wife was then in force. 

Nothing in this section shall affect the jurisdiction of the High Court to make 
decrees of nullity of marriage on the ground that the consent of either party was 
obtained by force or fraud. 

20. Every decree of nullity of marriage made by a District Judge shall be subject 

Confirmation of District to ' onfirmati <> n ** the High Court and the provisions of 
Judge’s decree. section 17 , clauses 1 , 2, 3 and 4 shall, mutatts mutandis , 

apply to such decrees. 

21. Where a marriage is annulled on the ground that a former husband or wife 

was livin 2 > and !t is ad i ud ged that the subsequent marriage 
^Children of annulled mar- was contracted in good faith and with the full belief of 

the parties that the former husband or wife was dead, or 
when a marriage is annulled on the ground of insanity, children begotten before the 
decree is made shall be specified in the decree and shall be entitled to succeed, in the 


Petition for decree of nullity. 


Grounds of decrees. 


Ssc. 17 -A. — 1 Sec. 17-A is inserted by Act XV 
of 1927. 

Sec*. 18 and 19 .— The word ‘ solemnized ’ in S, 
5 of the Christian Marriage Act means “Celebrat- 
ed ” and deals with the ceremony only ; and the 
words “ rules, rites, ceremonies, and customs of 
the church ’* mean only the rules, etc., as to the 
capacity of the parties. 47 I. C. 544® 11 Bur. L. 
T. 69. Suit for declaration of nullity of marriage 
—Questions to be considered by court. See ( Ibid .) 
' Fraud ’ means fraud practised upon the other 
party to the marriage and does not include fraud 
upon a third party. (Ibid,) No degree of decep- 
tion can avail to set aside a marriage knowingly 
made unless the party imposed upon has been 
deceived as to the person, and thus has given no 
consent at all. (Ibid,) A decree of nullity must 


be passed when the marriage is effected within six 
months of the confirmation of a decree of dissolu- 
tion of a former marriage of either party where 
the former husband or wife is living at the time 
of the latter. 29 P. R. 1913 =» 19 I. C. 778=222 
P. L. R. 1913. See also 38 I. C. 413 = 38 Mad. 
452. Hereditary syphilis— Impotency— Consent 
obtained by fraud — Held marriage should be 
annulled. 67 I. C. 949 = 25 C. W. N. 706. In the 
absence of an express allegation and strict proof 
that the party was impotent. physically unfit 
for consummation both at the date of marriage 
and at the date of the institution of the suit, 
a suit for declaration of nullity of a marriage 
on the ground of impotency is not maintainable 
30 I. C, 565 « 29 M. L. J. 183. 
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same manner as legitimate children, to the estate of the parent who at the time of the 
marriage was competent to contract, 

v.' — J udicial separation, 

22. No decree shall hereafter be made for a divorce a mensa et ioro x but the 

husband or wife may obtain a decree of judicial separation. 
Bar to decree for divorce a on the ground of adultery, or cruelty, or desertion without 

separation obtainable by ^hus- reasonable excuse for two years or upwards, and such 
band or wife. decree shall have the effect of a divorce a mensa et toro 

under the existing law, and such other legal effect as 

hereinafter mentioned. 

23. Application for judicial separation on any one of the grounds aforesaid may 

be made by either husband or wife by petition to the 
made P by petition 1 separatlon District Court or the High Court ; and the Court, on 
rru i, i * being satisfied of the truth of the statements made in such 

petition, and that there is no legal ground why the application should not be granted, 
may decree judicial separation accordingly. 

24. In every case of a judicial separation under this Act, the wife shall, from 

the date of the sentence, and whilst the separation con- 

Separated wife deeme tinues, be considered as unmarried with respect to property 
spinster with respect to after- r , .. , . , , . 

acquired property. of every description which she may acquire, or which may 

come to or devolve upon her. 

Such property may be disposed of by her in all respects as an unmarried 
woman, and on her decease the same shall, in case she dies intestate, go as the same 
would have gone if her husband had been then dead : 

Provided that, if any such wife again cohabits with her husband, all such pro- 
perty as she may be entitled to when such cohabitation takes place shall be held to 
her separate use, subject, however, to any agreement in writing made between herself 
and her husband whilst separate. 

25. In every case of a judicial separation under this Act, the wife shall whilst so 

separated, be considered as an unmarried woman for the 
spi S nSor d purposes tTcot Proses of contract, and wrongs and injuries and suing 
tract and suing. and being sued in any civil proceeding ; and her husband 

shall not be liable in respect of any contract, act or costs 
entered into, done, omitted or incurred by her during the separation : 

Provided that where, upon any such judicial separation, alimony has been 
decreed or ordered to be paid to the wife, and the same is not duly paid by the hus- 
band, he shall be liable for necessaries supplied for her use : 

Provided also that nothing shall prevent the wife from joining, at any time 
during such separation, in the exercise of any joint power given to herself and her 
husband. 


Reversal of decree of separation. 

26. Any husband or wife, upon the application of whose wife or husband, as the 
case may be, a decree of judicial separation has been 
tabedTuring XeXof h£ Pounced may. * any time thereafter, present a petition 
baad or wife may be reversed. to the Court by which the decree Was pronounced, praying 

for a reversal of such decree, on the ground that it was 
obtained in his or her absence, and that there was reasonable excuse for the alleged 
desertion, where desertion was the ground of such decree. 


Sec. 22 . — Desertion under the Divorce Act 
implies an abandonment against the wish of the 
person charging it, but it is not a universal rule 
that the abandonment must be against expressed 
wish of that person* 8 Bur. L. T. 32 « 8 L. Jfh R. 
256-27 I. C. 604 *=9 Bur. L. T. 207. 

Sec. 2$. — Adultery on the part of the applicant 


is sufficient legal ground for rejecting an applica- 
tion for judicial separation, though otherwise it 
is a fit case. 33 All. 500-9 I. C. 796-8 A. L. J. 
31S. 

Sec. 24 .—On this section, see 4 Cal. 149 and 1 
Cal v 412. 
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The Court may, on being satisfied of the truth of the allegations of such peti- 
tion, reverse the decree accordingly ; but such reversal shall not prejudice or affect the 
rights or remedies which any other person would have had, in case it had not been 
decreed, in respect of any debts, contracts or acts of the.wife incurred, entered into or 
done between the times of the sentence of separation and of the reversal thereof. 

VI. — Protection-orders. 

27 . Any wife to whom section 4 of the Indian Succession Act, 1865, does not 

n , apply, may, when deserted by her husband, present a peti- 

Court for protection. app y t0 tion t0 the District Court or the High Court, at any time 

after such desertion, for an order to protect any property 
which she may have acquired or may acquire, and any property of which she may have 
become possessed or may become possessed after such desertion, against her husband 
or his creditors, or any person claiming under him. 

28 . The Court, if satisfied of the fact of such desertion, and that the same was 
without reasonable excuse, and that the wife is maintain- 
ing herself by her own industry or property, may make 
and give to the wife an order protecting her earnings and 

other property from her husband and all creditors and persons claiming under him. 
Every such order shall state the time at which the desertion commenced, and shall, as 
regards all persons dealing with the wife in reliance thereon, be conclusive as to such 
time. 


Court may grant protection 
order. 


29 . 


Discharge 

orders. 


or variation of 


The husband or any creditor of, or person claiming under him, may apply to 
Court by which such order was made for the discharge or 
variation thereof, and the Court, if the desertion has ceas- 
ed, or if for any other reason it think fit so to do, may 
discharge or vary the order accordingly. 

30 . If the husband, or any creditor of, or person claiming under, the husband 

Liability Of husband seizing seizes or continues to hold any property of the wife after 
wife’s property after notice of notice of any such order, he shall be liable, at the suit of 
order. the wife (which she is hereby empowered to bring), to 

return or deliver to her the specific property, and also to pay her a sum equal to double 
its value. 

31 . So long as any such order of protection remains in force, the wife shall be 

, , , . . , . and be deemed to have been, during such desertion of her, 

continuance of order 00 Unng m the like P osition in respects with regard to property 

and contracts and suing and being sued, as she would be 
under this Act if she obtained a decree of judicial separation. 

VII. — Restiuttion of Conjugal rights. 

32 . When either the husband or the wife has, without reasonable excuse, with- 
drawn from the society of the other, either wife or husband 
may apply, by petition to the District Court or the High 
Court, for restitution of conjugal rights, and the Court, 

on being satisfied of the truth of the statements made in such petition, and that there 
is no legal ground why the application should not be granted, may decree restitution 
of conjugal rights accordingly. 

33 . Nothing shall be pleaded in answer to a petition for restitution of conjugal 
rights which would not be ground for a suit for judicial 
separation or for a decree of nullity of marriage. 


Petition for restitution 
conjugal rights. 


of 


Answer to petition. 


flee. 31 . — Delay to be culpable delay must be 
sotnewhatin the nature of connivance or acquies- 
cence. 8 Bur. L. T. 32^8 L. B. R. 256^27 I. C. 
604^9 Bur* T. 207. See also 107 I. C, 273. 
“Delay* 1 must be the sort of delay that would 
show the petitioner to have been insensible to the 


loss of the husband or wife as the case may be. 
8 Bar. L. T. 32 =8 L. B. R. 256 = 27 I. C. 604=9 
Bur. L. T. 207. 

Sec. 33 . — ^38 Bom. 125*201. C. 492*15 
Bom. L. R. 593* 
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VIII.— Damages and Costs. 


34. Any husband may, either in a petition for dissolution of marriage or for 

judicial separation, or in a petition to the District Court 
Husband may claim dama* or the jjjgh Court limited to such object only, claim 

damages from any person on the ground of his having 
committed adultery with the wife of such petitioner. 

Such petition shall be served on the alleged adulterer and the wife unless the 
Court dispenses with such service, or directs some other service to be substituted. 

The damages to be recovered on any such petition shall be ascertained by the 
said Court, although the respondents or either of them may not appear. 

After the decision has been given, the Court may direct in what manner such 
damages shall be paid or applied. 

35. Whenever in any petition presented by a husband, the alleged adulterer has 

been made a co-respondent, and the adultery has been 
a P °costs t0 ° rdef adu,terer t0 established, the Court may order the co-respondent to pay 
pay cos s. whole or any part of the cost of the proceedings : 


Provided that the co-respondent shall not be ordered to pay the petitioner’s 
costs — 

(1) if the respondent was, at the time of the adultery, living apart from her 
husband and leading the life of a prostitute, or 

(2) if the co-respondent had not, at the time of the adultery, reason to believe 
the respondent to be a married woman. 


Whenever any application is made under section 17, the Court, if it thinks that 
the applicant had no grounds or no sufficient grounds for 
Power to order litigious in* intervening, may order him to pay the whole or any part 


tervenor to pay costs. 


of the costs occasioned by the application. 


IX.— Ai.IMONY. 

36. In any suit under this Act, whether it be instituted by a husband or a 
wife, and whether or not she has obtained an order of 
Alimony pendente ine. protection, the wife may present a petition for alimony 

pending the suit. 

Such petition shall be served on the husband; and the Court, on being satisfied 
of the truth of the statements therein contained, may make such order on the husband 
for payment to the wife of alimony pending the suit as it may deem just : 

Provided that alimony pending the suit shall in no case exceed one-fifth of the 
husband’s average nett income for the three years next preceding the date of the 
order, and shall continue, in case of a decree for dissolution of marriage or of nullity 
of marriage, until the decree is made absolute or is confirmed, as the case may be. 


Sec. 34 . — The principle in awarding damages 
against a co-respondent in divorce proceedings is 
to ascertain what loss the husbai.d has suffered ; 
the object is not to punish. The means of the 
co-respondent are not a relevant factor. 52 Cal. 
379 — 29 C. W. N. 350 = 86 I. C 1018 = 1925 Cal. 
585 (F. B ) ; A. T. R. 1927 Oudh 34. Per 
Marten , C. “ In every divorce case one 
principal element is that the marriage should be 
proved strictly and in general a certificate of 
marriage should be produced ... .Indian Courts 
have no jurisdiction to dissolve the marriage of 
persons who are not domiciled in India or per- 
sons who are not Christians .... In such cases it 
is desirable that independent corroborative evid- 
ence should be obtained to show that the respon- 
dent was living in adultery with the co-respon- 
dent. 51 Bom. 1026 = 29 Bom. L. R. 1336 = 105 
I. C. 871 = A. I. R. 1927 Born. 594. 

Sec. 36 . — A Court has discretion tp give ali- 
tnony pendente lite if it thinks reasonable and 


just, especially where the wife avers that she 
had been forced to prostitution by her husband. 
49 I. C. 203 = 12 S.L.R. 89. On this Section, see 
also 36 Cal. 1018 = 4 I. C. 699. Where a petition 
for the dissolution of marriage on the ground of 
adultery is made and is filed by the husband and 
the wife enters an appearance and denies the 
allegations against her, she has an absolute 
right to require her husband to furnish her with 
funds sufficient to enable her to make a full and 
satisfactory defence and to obtain such assis- 
tance from counsel, as is reasonable under the 
circumstances. 1922 All. 504. A husband, may, 
in a proper case on the wife’s application, be 
ordered by the appellate Court to provide for 
the costs of the wife’s appeal against a decree 
nisi for divorce, but such a procedure should be 
adopted only after careful scrutiny and should 
be refused when facts do not justify it. 44 Cal, 
4 C, L, J. 226 =f 37 L C. 246-21 C. W. N. 
7IK < ‘ : 
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Power to order permanent 
alimony. 


37. The High Court may, if it think fit, on any 
decree absolute declaring a marriage to be dissolved, or on 
any decree of judicial separation obtained by the wife, 


and the District Judge may, if he thinks fit, on the confirmation of any decree 
of his, declaring a marriage to be dissolved, or on any decree of judic al separation 
obtained by the wife, 

order that the husband shall, to the satisfaction of the Court, secure to the wife 
such gross sum of money, or such annual sum of money for any term not exceeding 
her own life, as having regard to her fortune (if any), to the ability of the husband, 
and to the conduct of the parties, it thinks reasonable, and for that purpose may 
cause a proper instrument to be executed by all necessary parties. 

In every such case the Court may make an order on 
Power to order monthly or the husband for payment to the wife of such monthly or 
weekly payments. weekly sum^ for her maintenance and support as the Court 

may think reasonable : 

Provided that if the husband afterwards from any cause becomes unable to 
make such payments, it shall be lawful for the Court to discharge or modify the order, 
or temporarily to suspend the same as to the whole or any part of the money so 
ordered to be paid, and again to revive the same order wholly or in part, as to the 
Court seems fit. 


38. In all cases in which the Court makes any decree or order for alimony it may 
direct the same to be paid either to the wife herself, or to 

o« < lnm r o.Tto tTfe or Th"r a ™ trust ? e on her behalf to be proved by the Court, 
t r uptee. and may impose any terms or restrictions which to the 

Court seem expedient, and may from time to time appoint 
a new trustee, if it appears to the Court expedient so to do. 

X.— Settlements. 


39 Whenever the Court pronounces a decree of dissolution of marriage or 
judicial separation for adultery of the wife, if it is made to 
Power to order settlement appear t 0 t ^ e Court that the wife is entitled to any pro- 
of wife’s piopertv for benefit , ^ .. . , . , „ , , / * 

of husband and children. perty. the Court may, if it think fit, order such settlement 

as it thinks reasonable to be made of such property or any 
part thereof, for the benefit of the husband, or of the children of the marriage or of both. 

Any instrument executed pursuant to any order of the Court at the time of or 
after the pronouncing of a decree of dissolution of marriage or judicial separation shall 
be deemed valid notwithstanding the existence of the disability of coverture at the 
time of the execution thereof. 


Sec. 37 . — It is the District Court whose order 
for dissolution of marriage was confirmed by the 
High Court, that has got jurisdiction in a peti- 
tion for alimony. 40 Rom. 100=31 I. C. 331 = 
17 Bom. L. R. 048. A decree nisi for divorce for 
adultery having been obtained against a wife, it 
is left to the discretion of the Court to grant 
alimony to her under the particular circum- 
stances of the case. 38 All. 688=37 I. C. 143 
sr F4 A. L. J. 7S6. Under S. 37 the Court has 
power to make an order for payment of a lump 
sum for maintenance. 3 Q Rom. 182=27 I. C. 
494 = 17 Bom. L. .R. 56, The words “ for ary 
timfe not exceeding her own* life ** qualify 
“ annual sum” and not “ gross sum”. The word 
** secure ” would ordinarily include ** pay 
{/bid.} Decree absolute dissolving marriage — • 
Petition for alimony, 15 years after decree — 
Power of C6urt to grant after such delay. 44 
Mad. <>87=41 M. L. J. 269 = 14 L. W. 196 = 
(1921) M. W. N. 591. The words ** on any 


decree ”in S. 37 should be construed as mean- 
ing “ at the same tim*» as or after a reasonable 
time after the passing of the decree ”. Circum- 
stances of each case will determine what is 
reasonable time, {ibid.') If a husband’s suit for 
dissolution of marriage on the ground of his 
wife’s adultery is dismissed on the ground that 
the adultery alleged was not proved, the Court 
cannot as part of the decree in the suit grant 
permanent alimony to the wife. 46 M. 133 = 17’ 
L. W. 19 = 0923) M. W. N. 184 = 43 M, L. J. 
763 = 1023 Mad. 211. 

Sec. 38 . — Alimony should usually be allowed 
from the date of service of summons upon the 
respondent ; but where no summons has been 
served it should be from the time the latter 
entered appearance. Income-tax and insurance 
premia can be deducted, but not the expenses of 
a son’s education, in calculating the next income 
of a person for granting alimony to his wife. 11 
J, C. 813 = 4 Bur. L. T. 176. See also 14 Mad. 89, 
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The Court may direct that the whole or any part of the damages recovered 
under section 34 shall be settled for the benefit of the 
Settlement of damages, children of the marriage, or as a provision for the main- 
tenance of the wife. 

Inquiry into existence of 40. The Court, after a decree absolute fo* 

settlements. dissolution of marriage, or a decree of nullity of marriage, 

and the District Court, after its decree for dissolution of marriage or of nullity 
of marriage has been confirmed, 

may inquire into the existence of ante-nuptial or post-nujftial settlements made 
on the parties whose marriage is the subject of the decree, and may make such orders* 
with reference to the application of the whole or a portion of the property settled, 
whether for the benefit of the husband or the wife, or of the children (if any) of the 
marriage* or of both children and parents, as to the Court seems fit : 

Provided that the Court shall not make any order for the benefit of the parents 
or either of them at the expense of the children, 

XI.— Custody of Children, 


41 . In any suit for obtaining a judicial separation the Court may from time to 
time, before making its decree, make such interim orders, 
and may make such provision in the decree, as it deems 
proper with respect to the custody, maintenance and 
education of the minor children, the marriage of whose 
parents is the subject of such suit, and may, if it think fit, direct proceedings to be 
taken for placing such children under the protection of the said Court. 


Power to make orders as to 
custody of children in suit for 
separation. 


42 . The Court, after a decree of judicial separation, may upon application (by 
petition) for this purpose make, from time to time, all such 
after'decree make SU ° h ° fderS orders and provision, with respect to the custody, main- 
tenance and education of the minor children, the marriage 
of whose parents is the subject of the decree, or for placing such children under the 
protection of the said Court, as might have been made by such decree or by interim 
orders in case the proceedings for obtaining such decree were still pending. 


43 . In any suit for obtaining a dissolution of marriage or a decree of nullity of 
marriage instituted in, or removed to, a High Court, the 
or . ders . * s to Court may from time to time, before making its decree 
dissolution or nullity absolute or its decree (as the case may be;, make such 

interim orders, and may make such provision in the 

decree absolute or decree, 


and in any such suit instituted in a District Court, the Court may from time to 
time, before its decree is confirmed, make such interim orders, and may make such 
provision on such confirmation, 

as the High Court or District Court (as the case may be) deems proper with 
respect to the custody, maintenance and education of the minor children, the marriage 
of whose parents is the subject of the suit ; 

and may, if it think fit, direct proceedings to be taken for placing such 
children under the protection of the Court. 


Power to make such orders 44 . The High Court, after a decree absolute for 

after decree or confirmation. dissolution of marriage or a decree of nullity of marriage, 


Sec. 43 . — An order under S. 43 regarding the 
custody and maintenance of children, is an ad 
interim order liable to terminate upon the con- 
firmation of decree by the High Court, and hence 
such an order should not form part of the decree 
nisi by District Judge, for dissolution of marriage. 
54 I. C. 943*142 P. R, 191 CF. B.), 

, 43 and 44.— Where a person had obtain- 


ed a decree nisi for dissolution of marriage and 
custody of the children and dies before its con- 
firmation by the High Court the Court has no 
jurisdiction to confirm the decree for dissolution 
of the marriage or to make any order as regards 
the custody of the children. 50 C. 153 = 1923 
Cal. 426. 
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atid the District Court, after a decree for dissolution of marriage or of nullity of 
narrtoge had been confirmed, 

mdy, upoh application by petition for the purpose, make from time to time all 
mch orders and provision, with respect to the custody, maintenance and education of 
he minor children, the marriage of whose parents was the subject of the decree, or 
’or placing such children under the protection of the said Court, as might have beeh 
nade by such decree absolute or decree (as the case may be), or by such interim 
orders as aforesaid, 

XII.— Procedure. 


Code 

*PPly. 


of Civil Procedure to 


Forms of 
statements. 


petitions and 


45 . Subject to the provisions herein contained, all 
proceedings under this Act between party and party shall 
be regulated by the Code of Civil Procedure. 1 

46 . The forms set forth in the schedule to this Act, 
with such variation as the circumstances of each case 
require, may be used for the respective purposes mention- 


ed in such schedule. 

47 . Every petition 2 

absence of 


Petition to state 
collusion. 


Suits on behalf of lunatics. 


under this Act for a decree of dissolution of marriage or of 
nullity of marriage, or of judicial separation [ * * * 

* * ] 3 [ * * * ] 3 s t a te that there is not any 

collusion or connivance between the petitioner and the 

other party to the marriage ; 

the statements contoined in every petition under this Act shall be verified by the 
_ . . v , petitioner or some other competent person in manner 

required by law for the verification of plaints, and may at 
the hearing be referred to as evidence. 

48 . When the husband or wife is a lunatic or idiot, any suit under this Act 
(other than a suit for restitution of conjugal rights) may 
be brought on his or her behalf by the committee or other 

person entitled to his or her custody. 

49 . Where the petitioner is a minor, he or she shall sue by his or her next friend 
to be approved by the Court * and no petition presented 
by a minor under this Act shall be filed until the next 

friend has undertaken in writing to be answerable for costs. 

Such undertaking [* * *] 4 shall be filed in Court, and the next friend shall 

thereupon be liable in the same manner and to the same extent as if he were a plain- 
tiff in an ordinary suit. 

50 . Every petition under this Act shall be served on the party to be affected 
thereby, either within or without British India, in such 
manner as the High Court by general or special order 

from time to time directs : 

Provided that the Court may dispense with such service altogether in case it 
seems necessary or expedient so to do. 


Suits by minors. 


Service of petition. 


8ec. 45 . — 1 See now the Code of Civil Proce- 
dure (Act V of 1908). 

5*^38 Bom. 125-20 I. C. 492 = 15 Bom. L. 
R. 1593. A party should not be lightly excused 
from effecting personal service of the petition. 
See 49 Bom. 368 **27 Bom. L. R. 251 = 1925 
Bom. 231. See same case as to when service by 
registered post is prop*er. 

See. 47 . — 2 For court-fee see Court- Fees Act 
(VII of 1870), Sch. II, No. 20. 

6 The words “ or of reversal of judicial separa- 
tion, or for restitution of conjugal rights, or for 
damages, shall bear a stamp of five rupees, and,” 
add the WOfds 11 ih the first, second, and third 
dates mentioned In this section,* were repealed 


by the Court Fees Act (VII of 1870). 

Sec. 49 . — 4 The words “ shall bear a stamp of 
eight annas and” were repealed by the Court- Fees 
Act (VII of 1870). For court-fee, see Art. 7 of 
Sch. II of that Act. 

Secs. 60 and 51 . — Under S. 50 the manner in 
which service of petition is to be effected is to be 
regulated not by the C. P. C., but by general 'Or 
special orders of the High Court. 55 I. C. 269=* 
12 Bur. L. T. 199. In the absence of general 
orders on the subject the proper course when 
service cannot be effected on the respondent is to 
apply to the Court for a special order as to how it 
is to be effected. The Court wUl acton the princi- 
ples laid down by the English decisions. (Ibid.). 


T9A 
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51, The witnesses in all proceedings before the Court, where their attendai 
. r . . . , can be had, shall be examined orally, and any party nr 

o e o a mg evi ence. offer him S elf or herself as a witness, and shall be exam 
ed, and may be cross-examined and re-examined, like any other witness: 


Provided that the parties shall be at liberty to verify their respective cases 
whole or in part by affidavit, but so that the deponent in every such affidavit shall, 
the application of the opposite party, or by direction of the Court, be subject to 
cross-examined by or on behalf of the opposite party orally, and after such cross-exai 
nation may be re-examined orally as aforesaid by or on behalf of the party by wh< 
such affidavit was filed. 


52 . On any petition presented by a wife, praying that her marriage may be <3 
_ J solved by reason of her husband having been guilty 

wiFe 0, to e g1ve e rvidence an f s a to adulter V coupled with cruelty, or of adultery coupled w 
cruelty or desertion. desertion without reasonable excuse, the husband a 

wife respectively shall be competent and compellable 
give evidence of or relating to such cruelty or desertion. 

53. The whole or any part of any proceeding unc 
this Act may be heard, if the Court thinks fit, with clos 

doors. 

54. The Court may from time to time adjourn the hearing of any petition unc 

, this Act, and may require further evidence thereon ii 

Power to adjourn. _ , , 

J sees nt so to do. 


Power to close doors. 


55. All decrees and orders made by the Court in any suit or proceeding unc 

this Act shall be enforced and may be appealed 1 fro 

from , o7de^an t d 0 dec a r n ees aPPea in the «ke manner as the decrees and orders of the Co, 

made in the exercise of its original civil jurisdiction ? 
enforced and may be appealed from under the laws, rules and orders for the time bei 
in force : 

Provided that there shall be no appeal from a decree of a District Judge 1 
dissolution of marriage or of nullity of marriage : nor from the order of the High Coi 
confirming or refusing to confirm such decree. 

Provided also that there shall be no appeal on t 
No appeals as to costs. sub j ect Q f costs only. 

56. Any person mav appeal to Her Majesty in Council from any decree (otl 

than a decree nisi) or order under this Act of a Hij 
Appeal to Queen in Council. Court made on appeal Qr otherwise . 

and from any decree (other than a decree nisi) or order made in the exercise 
original jurisdiction by Judges of a High Court or of any Division Court from which 
appeal shall not lie to the High Court, 

when the High Court declares that the case is a fit one for appeal to H 
Majesty in Council. 

XIII. re-marriage. 

57. When six months after the date of an order 
a a .^ erty to parties to marTy a High Court confirming the decree for a dissolution 
agam ’ marriage made by a District Judge have expired, 

or when six months after the date of any decree of a High Court dissolving 
marriage have expired, and no appeal has been presented against such decree to tl 
High Court in its appellate jurisdiction. 


Seo. 55 . — 1 For court-fee on memorandum of 
appeal, see the Court-Fees Act (VII of 1870), 
Sch. II, No. 20. Order for payment of alimony is 
to be executed as a decree, and contempt pro- 
ceedings are not the proper remedy. 32 C. W. N. 
179. See 19 I. C. 53=6 Bur. L. T. 10 
See. 57. — This section prohibits a remarriage 
within six months after the decree absolute, 30 
A, C. 413 = 38 M. 452. See also 29 P. R. 1913 = 


191.0.778 = 22 P. L. R. 1913. A second mz 
riage by the successful petitioner in a suit f 
dissolution of marriage within six months of t 
dates of the decree for dissolution is null at 
void. ,48 Cal. 636 = 64 1.0.924 = 25 C. W. 1 
71c (F. B.). See also 34 All 203 = 13 I. C. 9' 
= 9 A.L.J. 108; Held , also that the reputed wi 
was not entitled to any permanent alimony, , 
Cal.6 36. 
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, or when any such appeal has been dismissed, 

or when in the result of any such appeal any marriage is declared to be 
dissolved, 

but not sooner, it shall be lawful for the respective parties to the marriage to 
marry again, as if the prior marriage had been dissolved by death : 

Provided that no appeal to Her Majesty in Council has been presented against 
any such order or decree. 

When such appeal has been dismissed, or when in the result thereof the mar- 
riage is declared to be dissolved, but not sooner, it shall be lawful for the respective 
parties to the marriage to marry again as if the prior marriage had been dissolved by 
death. 

‘ 58 . No clergyman in Holy Orders of the [* *] 1 Church of England [* *] * 
shall be compelled to solemnize the marriage of any person 

peu^’io solemnise ' "marriages w . h °? e for u mer marriage has been dissolved on the ground 
of persons divorced for adul* °* his or her adultery, or shall be liable to any suit, penalty 
tery. or censure for solemnizing or refusing to solemnize the 

marriage of any such person. 

59 When any minister of any church or chapel of the said [* *] I Church refuses 
. . to perform such marriage service between any persons 
perform* c" who - but for sucb refu ® al . would be entitled to have the 

use of his church. same service performed in such church or chapel, such 

minister shall permit any other minister in Holy Orders 
of the said Church entitled to officiate within the diocease in which such church or 
chapel is situate, to perform such marriage service in such church or chapel. 

XIV. Miscellaneous. 

60 . Every decree for judicial separation or order to 
Decree for separation or protect property obtained by a wife under this Act shall, 
protection order valid as to un til reversed or discharged, be deemed valid, so far as 

fore reversal. necessary, for the protection of any person dealing with 

the wife. 

No reversal, discharge or variation of such decree or order shall affect any rights 
or remedies which any person would otherwise have had in respect of any contracts or 
acts of the wife entered into or done between the dates of such decree or order and of 
the reversal, discharge or variation thereof. 


All persons who in reliance on any such decree or order make any payment to, 
or permit any transfer or act to be made or done by, the 

Indemnity of persons mak- w ife who has obtained the same shall, notwithstanding 
ing payment to wife without , , , . , , , 

notice of reversal of decree or such decree or order may then have been reversed, dis- 

protection order. charged or varied, or the seperation of the wife from her 

husband may have ceased, or at some time since the 
making of the decree or order been discontinued, be protected and indemnified as if, 
at the time of such payment, transfer or other act, such decree or order were valid and 
still subsisting without variation, and the separation had not ceased or been dis- 
continued ; 

unless, at the time of the payment, transfer or other act, such persons had 
notice of the reversal, discharge or variation of the decree or order or of the cessation 
or discontinuance of the separation. 


Bar of suit for criminal con 
versation. 


61 . After this Act comes into operation, no person 
competent to present a petition under sections 2 and 10 
shall maintain a suit for criminal conversation with his wife. 


8eci. 68 and 60 — 1 Tbe word “United” was Sec. 61 . — Section does not forbid the Crown 
repealed by the Repealing Act (XII of 1873). to Prosecute and punish an alleged adulterer under 
$90. 6$.— 2 The > words “ ?md Ireland “ were S. 497, I. P. C. when moved to do so by an 
repealed by* Act XII of 1873. injured husband, A. I. R. 1928 Lab, 50. 
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Power to make rules. 


The High Court shall make such rules under this Act Ss it may from time to 
time consider expedient, and may from time to time alter 
and add to the same : 1 


Provided that such rules, alterations and additions are consistent with the pro- 
visions of this Act and the Code of Civil Procedure, 2 

All such rules, alterations and additions shall be published in the local official 
Gazette, 


SCHEDULE OF FORMS. 


No. i.— Petition by Husband for a Dissolution of marriage with Damages against 

CO-RESPONDENT, BY REASON OF ADULTERY. 

( See secttons io and 34.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of 186 . 

The petition of A. /?., of 

SHBWETH, 


1. That your petitioner Mas on the day of , one thousand eight 

hundred and , lawfully married to C. B. y then C . D spinster, at 3 

2. That from his said marriage, your petitioner lived and cohabited with his said wife at 

and at , in , and lastly at in , and that your 

petitioner and his said wife have had issue of their said marriage, five children, of whom two sons 
only survive, aged respectively twelve and fourteen years. 

3. That during the three years immediately preceding the day of one 

thousand eight hundred and , X. V. was constantly, with few exceptions, residing in the house 

of your petitioner at aforesaid, and that on divers occasions timing the said period, the 

dates of which are unknown to your petitioner, the said C. B. in your petitioner's, said house com- 
mitted adultery with the said X. F. 

4. That no collusion or connivance exists between me and my said wife for the purpose of 
obtaining a dissolution of our said marriage or for any other purpose. 

Your petitioner, therefore, prays that this (Hon’ble) Court will decree a dissolution of the 
said marriage and that the said X. V. do pay the sum of rupees 5,000 as damages by 
reason of his having committed adultery with your petitioner’s said wife, 6uch damages to 
be paid to your petitioner, or otherwise paid or applied as to this (Hon’ble) Court seems 
fit. 


form of Verification . 


(Signed) A.B. 4 


I, A . B.y the petitioner named in the above petition, do declare that what is stated therein is 
true to the best of my infoimation and belief. 

No. 2.— Respondent’s Statement in Answer to No. i. 

In the Court of the day of 

Between A . B., petitioner, 

C. B . respondent, and 
X. F., co respondent. 

C. B.y the respondent, by D. £., her attorney [or vakil], in answer to the petition of A . B . 
says that she denies that she has on divers or any occasions committed adultery with X. F., as alleg- 
ed in the third paragraph of the said petition. 

Wherefore the respondent prays that this (Hon’ble) Court will reject the said petition. 

(Signed) C . B. 

No. 3.— Co-respondent’s Statement in Answer to no. i. 

In the (High) Court of 
The day of 

Between A . B , petitioner, 

C. B. % respondent and 
X. F., co-respondent. 

X . F., the co-respondent in answer to the petition filed in this cause, saith that he denies that 
he committed adultery with the said C. B. y as alleged in the said petition. 

Wherefore the said X. F. prays that this (Hon’ble) Court will reject the prayer of the said 
petitioner and order him to pay the costs of and incideut to the said petition. 

(Signed X, F.) 


Beo. 6 2 ,— See 17 M. L. T. 357=29 I. C. 178== 
29 M. L. J. 269. 

1 For rule in force in Bombay as to confirma- 
tion of decrees for dissolution of marriage, see 
Bom. R & O, 

2 See now the Code of Civil Protjedufe, (Act 


V of 1908). 

3 If the marriage was solemnized out of India, 
the adultery must be shown to have been com 
mitted in India. 

4 The petition must be signed by the peti 
doner. 



tttfe DIVORCE ACT (iV OF 1869). 

NO. 4.— PETITION FOR DECREE OP NULLITY OF MARRIAGE. 

(Sec section 18.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of ♦ 186 * 

The petition of A. B. t falsely called A. D. t 

SHEWETH, 

1. That on the day of , one thousand eight hundred and , your peti- 

tioner then a spinster, eighteen years of age, was married in fact though not in law, to C Zb, then a 
bachelor of about thirty years of age, at [some place in India ]. 

2. That from the said day of , one thousand eight hundred and , until 

thfe month of , one thousand eight hundred and , your petitioner lived and cohabited 

with the said C. D ., at divers places, and particularly at aforesaid. 

3. That the said C. D. has never consummated the said pretended marriage by carnal copu- 
lation. 

4. That at the time of the celebration of your petitioner’s said pretended marriage, the said 
C. D , was, by reason of his impotency or malformation, legally incompetent to enter into the 
contract of marriage. 

5. That there is no collusion or connivance between her and the said C. D with respect to 
the subject of this suit. 

Your petitioner therefore prays that this ( Hon’ble) Court will declare that the said marriage 
is null and void. 

(Signed) A. B. 

Form of V erification — see No. 1. 

No. 5 .— Petition by wife for Judicial Separation on the Ground of 
her Husband’s Adultery. 

(See section 22.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ], 

The day of 186 . 

The petition of C. B., of the wife of A. B. f 

SHEWETH, 

1. That on the day of , one thousand eight hundred and sixty 

your petitioner, then C. D„ was lawfully married to Ay B. at the Church of , in the , 

2. That after her said marriage, your petitioner cohabited with the said A. B. at 

and at , and that your petitioner and her said husband have issue living of their 

said marriage, three children, to wit, etc.y etc} 

3. That on divers occasions in or about the months of August , September and October , one 
thousand eight hundred and sixty , the said A. B ., at aforesaid, committed adulteiy with E . 
F ., who was then living in the service of the said A. B. and your petitioner at their said residence 

aforesaid. 

4. That on divers occasions in the months of October , November , and December , one thousand 

eight hundred and sixty , the said A . B. s at aforesaid, committed adultery with G. 

who was then living in the service of the said A. By and your petitioner at their said residence 

aforesaid. 

5. That no collusion or connivance exists between your petitioner and the said A. B. with 
respect to the subject of the present suit. 

Your petitioner therefore prays that this (Hon’ble) Court will decree a judicial separation to 
your petitioner from her said husband by reason of his aforesaid adultery. 

(Signed) C . B. * 

Form of Verification — see No. 1. 

NO. 6.— STATEMENT IN ANSWER TO NO. 5 

In the (High) Court of 

B against B. 

The day of 

The respondent, A. B , by W . K., his attorney [or vakil] , saith,— 

1. That he denies that he committed adultery with E , F ., as in the third paragraph of the 
petition alleged. 

2. That. the petitioner condoned the said adultery with Es F., if any. 

3. That he denies that he committed adultery with G . H ,, as in the fourth paragraph of the 
petition alleged. 

4. That the petitioner condoned the sa ; d adultary with G. Af., if any. 

Wherefore this respondent prays that this (Hon’ble) Court will reject the prayer of the 
said petition. 

{Signed) A . B. 

1 State the respective ages of the children. 

* The petition must be signed by the petitioner. 
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No. 7 .— Statement in reply to no. 6. 

In the (High) Court of 

B against B, 

The day of 

The petitioner, C. B„ by her attorney [or vakil], says, — 

1. That she denies that she condoned the said adultery of the respondent with £. F. t as in 
the second paragraph of the statement in answer alleged. 

2. That even if she had condoned the said adultery, the same has been revived by the sub- 
sequent adultery of the respondent with G. H ., as set forth in the paragraph of the petition. 

(Signed) C. B, 

No. 8 — Petition for a Judicial Separation by reason of Cruelty. 

(See section 22.) 

In the (High) Court of 

To the Hon’ble Mr Justice [or To the Judge of ] 

The day of , 186 

The petition of A. B. (wife of C. B.) of 

Sheweth, 

1. That on the day of one thousand eight hundred and 

your petitioner, then A. D. t spinster, was lawfully married to C. B ., at 

2. That from her said marriage, your petitioner lived and cohabited with her said husband 

at until the day of , one thousand eight hundred and , 

when your petitioner separated from her said husband as hereinafter more particularly mentioned, 
and that your petitioner and her said husband have had no issue of their said marriage. 

3. That from and shortly after your petitioner’s said marriage, the said C. B . habitually 
conducted himself towards your petitioner with great harshness and cruelty, frequently abusing her 
in the coarsest and most insulting language, and beating her with his fists, with a cane, or with some 
other weapon. 

4. That on an evening in or about the month of one thousand eight hundred and 

, the said C. B. in the highway and opposite to the house in which your petitioner and 
the said C. B. were then residing at aforesaid, endeavoured to knock your petitioner 

down, and was only prevented from so doing by the interference of F. />., your petitioner’s brother. 

5. That subsequently on the same evening, the said C. B. t in hi* said house at 
aforesaid, struck your petitioner with his clenched fists a violent blow on her face. 

6. That on one Friday night in the month of , one thousand eight hundred and 

, the said C. B. in , without provocation, threw a knife at your petitioner, 

thereby inflicting a severe wound on her right hand. 

7. That on the afternoon of the day of , one thousand eight hundred 

and , your petitioner, by reason of the great and continued cruelty practised towards 

her by her said husband, with assistance withdraw from the house of her said husband to the house 
of her father at , that from and after the said day of , one thousand 

eight hundred and , your petitioner hath lived separate and apart from her said husband 

and hath never returned to hie house or to cohabitation with him. 

8 . That there is no collusion or connivance between your petitioner and her said husband 
with respect to the subject of the present suit. 

Your petitioner, therefore, prays that this (Hon’ble) Court will decree a judicial separa 
tion between your petitioner and the said C. B ., and also order that the said C. B . 
do pay the costs of and incident to these proceedings, 

(Signed) A. B . 

Form of Verification — see No. I. 


No. 9 .— Statement in Answer to No. 8. 

In the (High) Court of 

The day of 

Between A, B ., petitioner, and 
C. B. f respondent. 

C. B.y the respondent, in answer to the petition filed in this cause, by W. /., his attorney [or 
vakil], saith that he denies that he has been guilty of cruelty towards the said A. B., as alleged in 
the said petition. 

(Signed) C. B . 

No, 10 .— petition for reversal of Decree of Separation. 

( See sects on 24.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of , 186 . 

t The petition of /f. i?., of 

Sheweth, 

1. That your petitioner was on the day of , lawfully married 

to 

2» That on the day of , this (Hon’ble) Court, at the petition of 

, pronounced a decree affecting the petitioner to the effect following to wit, — 
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Here set out the decree. 

That such decree was obtained in the absence of your petitioner who, Was then residing 
at 

£ State facts tending to skaw that the petitioner did not know of the proceedings ; and % fur - 
ther, that had he known he might have offered a sufficient defence^] 

or < 

That there was reasonable ground for your petitioner leaving his said wife foi that his said 

wife. 

(Here state any legal grounds justifying the petitioner's separation from hts wife). 

Your petitioner, therefore, prays that this (Hon’ble) Court will reverse the said decree. 

(Signed) A. B. 

Form of Verification — see No, 1. 


NO. II. — PETITION FOR PROT ECTI ON - ORDER . 

(See section 27.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ], 

The day of , 186 

The petition of C. /?., of , 

the wife of A, B. 

SHEWETH, 

That on the day of she was lawfully married to A . B. 

at 

That she lived and cohabited with the said A . B for years at 

and also at , and had had children, issue of her said marriage, of whom 

are now living with the applicant, and wholly dependent upon her earnings. 

That on or about , the said A. /?., without any reasonable cause, deserted the appli- 

cant, and hath ever since remained separate and apart from her. 

That since the desertion of her said husband, the applicant hath maintained herself by her 
own industry [or on her own property, as the case may be] and hath thereby and otherwise acquired 
certain preperty consisting of [here state generally the nature of the property ] 

Wherefore she prays an order for the protection of her earnings and property acquired since 
the said day 

of , from the said A. /?., and from all creditors and persons claiming 

under him. 

(Signed) C. B, 

No. 12 — Petition for Alimony Pending the suit. 

( See sect ton 36.) 

In the (High) Court of 

B. against B. 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of , 186 

The petition of C. B , the lawful wife of 
A. B. 

Sheweth, 

1. That the said A. B. has for some years carried on the business of , at , and 

from such business derives the net annual income of from Rs. 4,000 to 5,000. 

2. That the said A. B. is possessed of plate, furniture, linen and other effects at his said 

house aforefaid, all of which he acquired, in right of your petitioner as his wife, or purchased 

with money he acquired through her, of the value of Rs. 10,000. 

3. That the said A. B. is entitled, under the will of his father, subject to the life-interest of 
his mother therein, to property of the value of Rs. 5,000 or some other considerable amount. 1 

Your petitioner, therefore, prays that this (Hon’ble) Court will decree such sum or sums of 
money by way of alimony, pending the suit, as to this (Hon’ble) Court may seem meet. 

(Signed) C.B. 

Form of Verification — see No. 1. 

No. 13 .— Statement in answer to no. 12. 

In the (High) Court of 

B. against B. 

A.B, of , the above-named res- 

pondent, in answer to the petition for alimony, 
pending the suit of C.B. , says — 

1. In answer to the first paragraph of the said petition, I say that I have for the last three 
years carried on the business of , at , and that, from such business, 

I have derived a nett annual income of Rs. 900, but less than Rs. 1,000. 


1 The petitioner should state her husband’s income as accurately as possible, 
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2. p In answer to the second paragraph of the said petition, I say that I am possessed of place, 

furniture, [linen and other chattels and effects at my said house aforesaid, 

of the value of Rs. 7,000 but as I verily believe of no larger value. And I say that a portion of the 
said plate, furniture and other chattels and effects of the value of Rs. 1,500, belonged to my said 
wife before our marriage, but the remaining portions thereof I have since purchased with my own 
moneys. And I say that, save as hereinbefore set forth, I am not possessed of the plate and other 
effects as alleged in the said paragraph in the said petition, and that I did not acquire the same as in 
the said petition also mentioned. I 

3. I admit that I am entitled under the will of my father, subject to the life-interest of my 
mother therein, to property of the value of Rs. 5,000. that is to say, I shall be entitled under my said 
father’s will, upon the death of my mother, to a legacy of Rs. 7,000, out of which I Shall have to 
pay to my father's executors the sum of Rs. 2,000, the amount of a debt owing by me to his estate, 
and upon which debt I am now paying interest at the rate of five per cent, per annum. 

4. And, in further answer to the said petition, I say that 1 have no income whatever except 

that derived from my aforesaid business, that such income, since my said wife left me, which she did 
on the day of last, has been considerably diminished and that such diminution is 

likely to continue. And I say that out of my said income ,*I have to pay the annual snm of Rs. 100 
for such interest as aforesaid to my late father’s executors, and also to support myself and my two 
eldest children. 

5. And, in further answer to the said petition I say that, when my wife left my dwelling 

house on the day of last, she took with her, and has ever since withheld 

and still withholds from me, plate, watches and other effects in the second paragraph of this my 
answer mentioned, of the value of, as I verily believe, Rs. 800 at the least ; and I also say that, 
within five days of her departure from my house as aforesaid, my said wife received bills due to 
me from certain lodgers of mine, amounting in the aggregate to Rs. , and, that she has eve* 

since withheld and still withholds from me the same sum. 

(Signed) A. B. 

No. 14.— Undertaking by Minor’s next friend to be answerable for 

respondent’s costs. 

(See section 49.) 

In the (High ) Court of 

I, the undersigned, A . B.< of , being the next friend of C. D. t who is a minor, and who 

is desirous of filing a petition in this Court, under the Indian Divorce Act, against D. D. of 

, hereby undertake to be responsible for the costs of the said D.D. in such suit, and that, if 
the said C.D . fail to pay to the said D.D . when and in such manner as the Court shall order all 
such cost of such suit as the Court shall direct him (or her) to pay to the said D.D. , I will forth- 
with pay the same to the proper officer of this Court. 

Dated this day of , 186 . 

(Signed) A. B. 

THE DOWER ACT (XXIX OF 1839.) 

PREFATORY NOTE : — Dower is one of the rights which the wife under the English law, 
has in her husband’s property. Under the English law, at the present day, a life interest in a portion 
of the real estate of which the husband dies possessed and intestate and provided he had not ex- 
cluded the wife therefrom is all that remains of the ancient Dower, a right which the common law 
gave to the widow for the sustenance of hsrself and her children (Co. Litt. 31 -a). 

“Where a woman taketh a husband seised of such an estate in tenements, etc., so as by 
possibility it may happen that the wife may have issue by her husband, and that the same issue may 
by possibility inherit the same tenements of such an estate as the husband hath, as heir to the hus- 
band, of such tenements she shall have her dower, and otherwise not’’ (Litt. S. 53). Three condi- 
tions were therefore necessary to entitle the wife to dower — (l) marriage; (ii) sole 9 eisln of an 
estate of inheritance ; (iii) death of the husband (Co. Litt. 31 .<*). It was not necessary that there 
should be issue ia fact of the marriage ( Litt. S. 36) but it was necessary that there should be a 
possibility of issue who could inherit ; and therefore if lands were limited to a man and his heirs 
by a certain marriage in tail, and his wife died, and he married again, his second wife would have no 
dower out of those lands (Litt. S. 53.) Assuming these three conditions fulfilled, the widow was 
entitled to an estate for life in one-third of the lands of which her husband was solely seised for an 
estate of inheritance in possession at any time during the coverture. The husband must have been 
“Seised,” therefore the widow was not dowable out of his equitable estates (Co. Litt. 29-0), in- 
cluding a mere equity of redemption. ( Dawson v. Bank of Whitehaven , 1877, 6 Ch. D 218). 

All women married after the 1st January 1834 Come under the provisions of the Dower Act, 3 
& 4 Will. IV c. 105. Under this Act a widow is dowable out of lands in which her husband’s interest 
was equitable, or partly legal and partly equitable (S. 2). provided it was an estate of inheritance in 
possession, or equal to an estate of inheritance In possession (In re Miehell % (1892) 2 Ch. 87), other 
tb&n a joint-tenancy. If the husband’s interest is a right of entry, that is sufficient (S. 3), provided 
ffee claim to dower is enforced before the right of entry is barred. Rut she is not dowable out of any 
lands of which her husband actually disposed in his lifetime or by will (S. 4)* A widow is not en tit feed 
to dower out of any land of her husband where, in the deed by which such land Is conveyed, or by 
any deed executed* by him, it shad be declared that his widow sh*U not be entitled to dower out of 
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such land (S. 6). Nor is she entitled to dower out of any land of which her husband dies wholly or 
partially intestate, when by his will he declares his intention that she shall not be entitled to a do#er 
out of such land or out of any of his land (S. 7). Her right is subject to any conditions, restrictidns, 
or directions declared by her husband’s will (S. 8). Where a husband devises land out of which his 
widow would have been dowatle if the same were not so devised, or any estate or interest therein, to 
or for the benefit of his widow* she is not dowable out of any of his land unless a contrary intention 
appears in his will (S. 9) A devise of real estate to trustees on trust to sell and to pay an annuity 
out of thft,^ proceeds is a devise of an interest in land ( Lacy v. Htll, 1875 L, R. 
19 Eq. 346 ; In re Thomas , (1886) 34 Ch. D 166). But no gift or bequest out of 

personal estate, or out of land not liable to dower, will defeat her right to dower unless a contrary 
intention is expressed in the husband’s will (S. 10). The Court may enforce an agreement by the 
husband not to bar his wife’s right to dower (S. 1 1 ) Formerly, if a legacy were given in satisfac- 
tion of dower, it was entitled to pitority over simple legacies, for it was considered the price of the 
dower. By S. 12 nothing in the Act is to interfere with any rule of equity by which legacies, 
bequeathed in satisfaction of dower are entitled to priority over other legacies. But this rule only 
applies where, if she had not accepted the gift in satisfaction the widow would have been entitled 
to dower {In re Greenwood , (1892)2 Ch. 295). By S. 5 dower is made subject to all partial 
estates and interests, and all charges which the husband may have created, and also to all debts, 
incumbrances, and contracts to which the land may be liable. The proportionate part of the 
widow’s charge for ^500 to be borne by the real estate of an intestate under the Intestates’ Estates 
Act, 1890, has priority over her right to dower {In re Charriere , (1896) 1 Ch. 912). Encyclopaedia 
of the Laws of England, 2nd Ed., Vol. VI. Title “Husband and Wife.” 
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Short title given, Act 14 of 1897. 

Rep. (except as to marriages contracted before 1st January, 1866), Act 8 of 1868. 

Rep. in pt., Act 12 of 1891. 

S 1 rep. .in pt., Act 10 of 1914. 

Declared in force throughout B. I., except as regards, the Scheduled Districts, Act 15 of 
i« 74 i S. 3. 
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[16 th December , 1839.] 


An Act for the Amendment of the Law relating to Dower. 

1 . WHEREAS it is expedient to extend the Amendments in the English law of 
dower contained in the 1 2 Statute 3rd and 4th William IV, 
Preamble. Chapter CV, to the territories of the East India Company 

in cases which, but for the passing of this Act, would be governed by the English law 
of dower as it existed previously to the passing of the aforesaid Statute ; 

It is hereby enacted that the words and expressions hereinafter mentioned 
which in their ordinary signification have a more confined 
Interpretation. or a different meaning, shall in this Act, except where the 

nature of the provision or the context of the Act shall exclude such construction, be 
interpreted as follows ; that is to say, the word “land’' shall extend to messuages, and 


1 Shott title, “ The Dower Act, 1839.” See the 
Indian Short Titles Act (14 of 1897). 

The whole Act, except as to marriages con- 
tracted before 1st January, 1866, was repealed by 
the Repealing Act (8 of 1868), 

As to dowser when the marriage was contracted 
before the 1 st January, 1886, the Act has been 


declared, by the Laws Local Fxtent Act '15 of 
1874). S. 3, to be in force in the whole of British 
India, except as regards the Scheduled Districts 
Stc. 1— *Short title. “The Dower Act, 1833 ” 
See the Short Titles Act, 1896 (59 & 60 Viet., 
c. 14). 
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all other hereditaments, whether corporeal or incorporeal (except such as are not liable 
to dower), and to any share thereof [ * * * v * 3 1 

2. [ * * ] 2 When a husband shall die, beneficially entitled to 

any land for an interest which shall not entitle his 

Widows to be entitled to w ]^ 0 w to dower out of the same at law, and such interest, 
dower out of equitable estates. . , . M . , , . , , * , ,, 

whether wholly equitable, or partly legal and partly equi- 
table, shall be an estate of inheritance in possession, or equal to an estate of inheritance 
in possession (other than an estate in joint-tenancy), then his widow shall be entitled 
in equity to dower out of the same land. 

3. [ * * * ] 2 When a husband shall have been entitled to a right of 

. . entry or action in any land, and his widow would be en- 

n . ot , be neces ’ titled to dower out of the same if he had recovered 
r o ive 1 e o ower. possession thereof, she shall be entitled to dower out of 

the same although her husband shall not have recovered possession thereof : Provided 
that such dower be sued for or obtained within the period during which such right of 
entry or action might be enforced. t 

4. [ ~ * *1 2 No widow shall be entitled to 

posed of*’ 61 ' out of estates dis * dower out of any land which shall have been absolutely 

disposed of by her husband in his lifetime, or by his will. 

5. [ * * * ] 2 All partial estates and interests, and all charges created by 

, . any disposition or will of a husband, and all debts, incum- 

Pnority to partial estates, Frances, contracts and engagements to which his land 
c a ges an speua yes. s ^ a jj subject or liable, shall be valid and effectual as 
against the right of his widow to dower. 

6. [ * * * ] 2 A widow shall not be entitled to dower out of any land of 

her husband, when in the deed by which such land was 
Dower may be barred by a conve yed to him, or by any deed executed by him, it shall 
dtc *ira.a,ii m a ut,, ^ declared that his widow shall not be entitled to dower 


No dower out of estates dis- 
posed of. 


Priority to partial estates, 
charges and specialty debts. 


DoWer may be barred by a 
declaration in a deed. 

out of such land. 

i. [ * * * j ! 


Dower shall 
restrictions. 


subject to 


1* [ 5,4 5,4 * j 2 A widow shall not be entitled to dower out of any 

land of which her husband shall die wholly or partially 
husband’s wdi e i Claratl ° n the intestate when by the will of her husband, duly executed 

for the devise of free-hold estate, he shall declare his in- 
tention that she shall not be entitled to dower out of such land or out of any of his 
land. 

8 . [ * * * ] 2 The right of a widow to dower shall be subject to any con“ 

ditions, restrictions or directions which shall be 

. shaU be 55ub ^ ect to declared by the will of her husband duly executed as 

restrictions. , . , 

aforesaid. 

9. [ * * ] 2 Where a husband shall devise any land out of which his 

. widow would be entitled to dower if the same were not so 

widow 3 ha°l ’bar htr'^ower' 116 devised - or an V estate or interest therein, to or for the 

benefit q{ h . s wjdow> such widow sha]) not be entit]ed t0 
dower out of or in any land of her said husband, unless a contrary intention shall be 
declared by his will. 

10 . t * * * J 2 No gift or bequest made by any husband to or for the 

benefit of his widow of or out of bis personal estate, or of 
tortewido^sh^rnm'ba'fher or °ut of any of his land not liable to dower, shall defeat 
dower. or prejudice her right to dower unless a contrary intention 

shall be declared by his will : 


Devise of real estate to the 
Widow shall bar her dower. 


Bequest of personal estate 
to the widow shall not bar her 
dower. 


3 The words “and every word imposing the 
singular number only shall extend and be ap- 
plied to several persons or things as well as one 
person or thing ” were repealed by Act X of 
19M* 


The words “And it is heieby further 
enacted, that ’* in Ss. 2 to 10, 12 and 14 were 
repealed by the Repealing and Amending Act 
(12 of 1891). 
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Agreement not to bar dower 
may be enforced. 


11 . Provided always, [ * * * ] 1 that nothing in this Act contained 

shall prevent any Court of Equity from enforcing any Co- 
venant or agreement entered into by or on the part of any 
husband not to bar the right of bis widow to dower out 

of his lands or any of them. 

lytaqO**! * ] ^Nothing in this Act contained shall interfere with any rule 
dflr * . of equity or of any Ecclesiastical Court by which legacies 

stiUen titled to preference?^ be Q ueathed to widows in satisfaction of dower are entitled 

to priority over other legacies. 

13 . [Certain dowers abolished .] Rep . by the Repealing and Amending Act , 
1891 ( XII of 1891). 

14 . [ * * * ] 2 This Act shall not extend to the dower of any widow who 

shall have been or shall be married on or before the first 
day of July one thousand eight hundred and forty, and 
shall not give to any will, deed, contract, engagement or 

charge executed, entered into or created before the said first day of July one thousand 
eight hundred and forty the effect of defeating or prejudicing any right to dower. 

15 . [ * * * ] 3 This Act shall not be construed to affect any right of pro- 

. perty in land otherwise than by modifying the law of 

jurisdiction^ cerUm ng ts an dower in cases governed by the English law of dower, or to 

extend or alter the jurisdiction of any of Her Majesty's 

Courts of Justice. 

THE EASEMENTS ACT (V OF 1882 .) 


Act not to take effect be- 
fore the 1st July, 1840. 


S. 3, Sub., Act 10 of 1914. 

S. 14 am , Act 12 of 1891. 

Ext. to Bombay and the U. P. Act 8 of 1891. 

Continued in force (with modifications) in territory transferred to Delhi Province, Act 7 of 
1915, S. 3, Sen. Ilf. 

PREFATORY NOTE. —Easements, in some form or other was known to all the ancient na- 
tions, who had developed some form of legal rules, and legal institutions. 

Thus “Easements were familiar to Hindus and Mussalmans, and their law books are full of 
rules in regard to what are termed by Muhammadan lawyers as “ neighbour’s rights. ” {See Abstract 
Proceedings of the Council of the Governor-General of India, dated j 6th February, 1882, See also 13 
B. L. R. O. C. 18.) 

It had somc< 4 f u j s been said that easements in an agricultural country like India are not 
matters of sufficient importance or deserve the attention of the legislature ; that, to frame an Act in 
regard to them, is to encumber the Indian Statute book unnecessarily. Such views are not coun- 
tenanced by the Native community. In cities and towns, easements aie regarded as rights of great 
pecuniary value and litigation often arises in regard to them. In the rural parts of the country the 
right to take fish or water from lakes and tanks often becomes the subject of litigation, and the 
final decision materially affects the value of the property in regard to which the easements are 
claimed. Nor are disputes in legard to easements confined to the most advanced parts in India. 
Probably they are more frequent in those parts of India which have come under British dominion 
comparatively lately. ( See Abstract Proceedings of the Council of the Governor-General of India, 
dated 10th February, 1882. See aho 3 B. L. I< O. C. 18.) 

“ The origin of servitudes,” says an eminent French writer, ‘‘is as ancient as that of property, 
of which they are a modification. By their natural disposition the inferior lands were placed in a 
species of dependence. on those more elevated, and the first possessors of the soil recognized the 
indispensable necessity of such subjections. When the extension of cultivation brought men nearer 
together, and the want of a common defence formed the first society, public utility and safety led to 
the conviction, that it was necessary to restrict in certain cases rights legitimate in themselves, but 
the absolute exercise of which by individuals could not take place without rendering some properties 
almost valueless. In a short time, similar rights were stipulated for by private persons as matter of 
utility, or even pleasure. Thus, from the disposition of nature, the w r ants of society and the agree- 
ments of individuals, have originated praedial servitudes, ” ( Pardessus , Traite des Servitudes , Sec. 

i, cited in Gale on Easements, 8th Ed., 1908, p. 27.) 

“ Probably the origin of praedial servitudes is to be found in the gradual introduction of the 
stricter notions of exclusive ownership. Without some modifications of these notions, neighbours 
could not have lived comfortably together. Hence in praedial Servitudes, it is always assumed that 


1 The words “ and it is hereby further enact- 8 The words “ And it is hereby provided that” 
ed ” in S. 1 ! were repealed by Act of 1891. in S. 15 were repealed by the Repealing and 

2 S ee foot note 2 to p. 962 sup* a. Amending Act (XII of 1891). 
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the two praedia are not far apart. Hence also it was a rule that the right of a landowner over the 
land of his neighbour must not only be advantageous to him, but advantageous to him qua landowner , 
or as it is sometimes put, advantageous to his land. So again it followed that, if the land owner 
Who had the right sold the land for the benefit of which the right existed, he could not himself 
fetain the right. It passed with the land to each successive owner of the land. Exactly in the same 
way. if the land over which the right was exercised were sold, the land remained burdened with 
servitude, following out the idea that the servitude was attached to both lands, to one as a benefit, 
and to the other as a burden. The land or house to which the servitude was attaehedhas* a benefit 
was called locus 'upe'rifr ; that to which it was attached as a burden was called the locus inferior. 
(MaTkby’s Elements of Law, 5th Ed., 1896, pp. 20 7 & 208.) 

It has been said that “ The right of easement is a right as old as the day when the human 
race, first emerging from barbarism, adopted the custom of living together in towns, or living as 
each other’s neighbours, or respecting each other's rights. The right of easement is the necessary 
consequence of the right of ownership of immovable propel ty ; and, as soon as mankind arrived at 
the determination that individuals were to be allowed exclusive ownership of property, the very next 
istep was concurrence in the equitable principle, that the good of the public lay in enjoying one’s 
property So as not to disturb the enjoyment by the neighbour of his own property. And this salu- 
tary principle appeals to be the original foundation on which easements are based. ” ( See Abstract 
Proceedings of the Council of the Governor-General of India, dated 16 th February, 1882.) 

The Indian Easements Act was intended to systematically formulate those rules of law’ which 
previously governed the decis’on of disputes relating to easements. Those rules were such as our 
Court* were, even before the passing ot this Act in the habit of administering. 

The object of this Act was to state, clearly and compactly, the rules relating to Easements, 
that is to say, the rights which a man sometimes has over one piece of immovable property by 
reason of his ownership of another. As to these rights then existing statutory law was^ilent, except 
so lar as regards the acquisition of easements by long and continued possession, the limitation of 
suits for disturbing them, and the granting of injunctions to prevent such disturbance ; and three of 
the then mo*t experienced Judges in India— Sir Michael Westropp, Mr. Justice Jackson and Mr. 
Justice Innes expressed their opinion that it was desirable to codify the law on the subject, which 
was then (to quote the Chief Justice of Bombay) k for the most part to be found only in treatises 
and reports practically inaccessible to a large proportion of the legal profession in the Mufassal 
and to the Subordinate Judges.” There was much litigation in the case of urban easements, and a 
Judge of the Punjab Chief Court asserted that was largely due to the fact that neither the people 
themselves, nor the majority of the Courts understood the principles upon which such disputes had 
to be determined. ( See Statement of Objects and Reasons ; See also Whitely Stoke’s Anglo-Indian 
Codes, Vol. I, p. 879.) 

The Act was mainly based on the law of England, which, being just, equitable and almost 
free from local peculiarities, has, in many cases, been held to regulate the subject in this country : 
but a few deviations had been made fiom that law, and rules as to some matters which had not till 
then come under the cognizance of the English and Indian Courts had been adapted from the 
writings of well-known jurists. (See Whitely Stokes’ Anglo-Indian Codes, Vol. I, p. 879.) 

Whenever any disputes regarding easements arose previous to the passing of the Act, the 
Courts had to decide these disputes on principles derived from reported English cases. Of couise, 
there were customary rights in this country which were not usual in England, but that was not the 
difficulty The difficulty was to know what gave a man a right to an easement so as to enable him 
to enforce it against a neighbour, and how he might acquire that right, and how he could enforce 
it All these points were decided by the High Courts according to the English law, and therefore 
it was held that, in any attempt at codifying the existing law, the reproduction of the rules of 
English law was found to be inevitable. (See Abstract Proceedings of the Council of the Governor- 
General of India, dated 1 6th February, 1882). 

In the early days of the British administration of this country, there was a wholesale and 
indiscriminate borrowing from the English law — the most copious system of express rules known to 
the world. “The Judge reads English Law-books ; the young native lawyers read them ; for law 
is the study into which the educated jouth of the country are throwing themselves, and for which 
they may even be said to display something like genius. You may ask, what authority have 
these borraw^d rules in India ? Technically, they have none whatever. Yet, though they are taken 
(and not always correctly taken) from a law of entirely of foreign origin, they are adopted as if they 
ifaturally commended themselves to the reason of mankind ; and all that can be said of the process, 
is that it is another example of the influence often felt in European legal history which express 
Written law invariably exercises on unwritten customary law when they are found side by side.” 
(See Abstract Proceedings of the Council of the Governor-General of India, dated i6th February, 
1882 j Maine’s Ancient Law.) 

Oft this subject the fallowing remarks of Justice Field may also be noted: — “ Doubts had 
been expressed as to whether a measure like this Bill is at present demanded by the requirements of 
this country. I hive on many previous occasions expressed my own opinion that legislation in 
India ought not to anticipate future requirements, the nature and fneasure of which must in the 
present be uncertain, and that the real test of the advisability or utility of any proposed legislative 
measure is whether it is demanded by the actual present requirement of the country. If there is a 
considerable amount of actual present litigation to which any proposed measure will be immediately 
applicable, and for dealing with which if will supply a ready and usefol body of rules, it appears to 
me that this is a strong fact to show that such legislation is demanded by the requirement of the 
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progress of the country. Applying this test to the Easements Bill, I think that it is a measu/P. 
which may well be passed into law. As the result of my own personal experience, I h*ve 
before me within the last six months cases which directly involved the following easements:*—" (fi) 
Right of way for foot passengers. (2) Right of way for boats. (3) Right of way for carts. (4) 
An easement of necessity. (5) Destination dn pere de famille, (6) Flumen, or the right of, dUv 
charging water in a continuous stream upon adjoining premises. (7) Right of allowing water to 
drop from the eaves of the dominant tenement upon the servient tenement ( stilhcidtum ). (8) Jus- 

proiiciendi , or right to project a roof over the boundary line of a neighbour’s land. Turning to the 
published reports of twenty years (previous to the passing of this Act) we find cases connected with 
easements in every presidency, and in every Court, from the .Munsiff’s Court in India up to Judicial 
Committee of the Privy Council. For the assistance of any who may desire to test the value of this 
argument, I give a few instances w’hich may be verified by referring to the reports. The reference 
will be found most interesting.’, Mr. Field referred to the reports of ovei* seventy Indian Cases 
relating to easements, which might be tabulated as follows ; — Right of way, 34 cases. Right of 
water, 8 cases. Right to ?top or obstruct the natural flow of water, 7 cases. Fall of water from 
roof of house, 2 cases. Light and air. 9 cases. Profits a prendre , 2 .cases. Other cases connected 
w'ith easements. 1 1 cases. In this connection it must also be remembered that the number of 
repoited cases on a given subject was only a small fraction of the number of unieported cases on 
that subject. {See Abstiact Proceedings of the Council of the Govei nor General of India, dated 
16 Ih February, 1882.) 

“ This Act is a measure of which the country had long stood in need.” 

This Act, it was believed, would do material service in the Central Provinces in enabling the 
raiyats to maintain themselves in the enjoyment of those grazing and forest rights, which the 
Government had endeavoured to preserve to them, but of which a few of the more grasping land* 
owners were seeking to deprive them. {See Abstract Pioceedings of the Council of the Governor- 
General of India, dated 16th February, 1882.) 
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THE EASEMENTS ACT (V OF 1882).i 

[17//?. February, 18S2.J 

An Act to define and amend the law relating to Easements and Licenses . 
Preamble WHEREAS it is expedient to define and amend the 

iru ' 1,ul ‘ law relating to Easements and Licenses ; It is is hereby 

enacted as follows : — 

PRELIMINARY 


1. This Act may be called The Indian Eask- 

Short title. MENTS ACT, 1882. 

It extends to the territories respectively administered by the Governor 
of Madras in Council and the Chief Commissioners of the 
Local extent Central Provinces and Coorg, 

Commencement. and it shall come into force on the first day of July, 1882. 

2. Nothing herein contained shall be deemed to 

Savings. affect any law not hereby expressly repealed ; or to dero- 


gate from — 

(a) any right of the Government to regulate the collection, retention and distri- 
bution of the water of rivers and streams flowing in natural channels, and of natural 
lakes and ponds, or of the water flowing, collected, retained or distributed in or by 
any channel or other work constructed at the public expense for irrigation ; 

(b) any customary or other right (not being a license) in or over immoveable 

property which the Government, the public or any person may possess irrespective of 
other immoveable pr operty ; or _____ 

1 For Statement of Objects and Reasons 14 B. 222 ; 10 C. 214 ; 8 G. 956 ; 7 C. 432, Fol.) 
see Gazette of Ir.dia , 1880, Pt. V, p. 494 ; for Act not in force in Punjab 85 P. R. 1902 ; 102 

Report of the Select Committee see ibid, 1881, I. C. 447 — A. I. R. 1927 Lah. 492 ; also notin 

Pt V, p. 1021 ; and for Proceedings in Council, force in Bengal. 29 Cal. 366. But its principles 

see ibid\ 1881, Supplement, pp. 687 and 766, may be applied even in Provinces where Act is 

and ibid., 1882, Supplement, p. 172. notin force as such. ( Jbid .) But see 102 I. C. 

Sec. 1.— Act is not retrospective. 14 All. 783. 447 = 1927 Lah. 492 ; 91 I. C. 881= A. I. R. 1926 

Act is a complete Code and only in places where Cal. 307 (Bengal) Principles of the Act applied 
it is not in force, the Courts iely upon English to Berar — See 94 I. C. 923 = A. I. R. 1926 Nag. 
sources for the law of easements and upon 376. 

justice, equity and good conscience. 34 I. C. Sec. 2 — Where a part of the sources of irri- 
xco = 20 C. W. N. 1158. See also 8 C. W. N. gation for a ryotwari village is a Govt, tank, 
423 (P. C.) ; 7 Bom.L. R. 82s. The Limitation Mirasdars who have from time immemorial cul- 
Act is remedial and gives aright where there is tivated their wet lands with the tank water have 
no other right at all, but it does not exclude or a preferential right to irrigate from the tank over 
interfere with other titles and modes of enjoy- assignees of waste land from the Govt. 51 I. C. 
ment (as) Easement. 29 M. L. J. 685=311. C. 714- A ryotwari proprietor can claim a supply of 
528 (5 M. 253 ; S M. 226 ; 6 C. 812 ; 35 C. 851 ; water for irrigation of his lands from a Govt. 
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(c) any right acquired, or arising out of a relation created, before this A ct 
comes into force. 

, 1 3. [All references in any Act or Regulation to 

ference^to^A^XV 6 ^ 10 ^^ sect * ons *6 anc * 2 7 tIie Indian Limitation Act, I87 y , or 
and Act IX of 1871. ‘ to sections 27 and 28 of Act No IX of 1871, shall, in the 

territories to which this Act extends, be read as made to 
sections 15 and 16 of this Act.] 

CHAPTER I. 


Of easements Generally. 


a right which the owner or occupier of certain land pos- 
sesses, as such, for the beneficial enjoyment of that land, 
to do and continue to do something, or to prevent and 
continue to prevent something being done, in or upon, or in respect of, certain other 
land not his own. 


4 . An easement is 

“Easement” defined. 


The land for the beneficial enjoyment of which the right exists is called the 
dominant heritage, and the owner or occupier thereof the 
♦a<P°T ir !i ant n nd servient hen ' dominant owner; the land on which the liability is imposed 

is called the servient heritage, and the owner or occupier 

thereof the servient owner. 


Explanation . — In the first and second clauses of this section, the expression 
“land” includes also thinks permanently attached to the earth : the expression “bene- 
ficial enjoyment ” includes also possible convenience, remote advantage and even a 
mere amenity ; and the expression “to do something” includes removal and appropria- 
tion by the dominant owner for the beneficial enjoyment of the dominant heritage, of 
any part of the soil of the servient heritage or anything growing or subsisting thereon. 

, Illustrations. 

( а ) A t as the owner of a certain house, has a right of way thither over his neighbour B’s 
land for purposes connected with the beneficial enjoyment of the house. This is an easement. 

( б ) A , as the owner of a certain house, has the right to go on his neighbour B’s land and to 
take water for the purposes of his household out of a spring therein. This is an easement. 

(O Ay as the owner of a certain house, has the right to conduct water from B ' s stream to 
supply the fountains in the garden attached to the house This is an easement. 

\d) Ay as the owner of a certain house and farm, has the right to graze a certain number of 
his own cattle on B' s field, or to take, for the pnrposes of being used in the house, by himself, his 
family, guests, lodgers and servants, water or fish out of C’s tank, or timber out of D ' s wood, or to 
use, for the purpose of manuring his land, the leaves which have fallen from the trees on £'s land. 
These are easements. 

(e) A dedicates to the public the rights to occupy the suiface of certain land for the purpose 
of passing and re-passing. This right is not an easement. 

(/") A is bound to cleanse a watercourse running through his land and keep it free ftom 
obstruction for the benefit of B } a lower riparian owner. This is not an easement. 


channel. But it is for the Govt, to distribute 
water in any way it thinks fit. 34 M. L. J. 425 = 
45 I. C. 80. No one has any right to interfere 
with the Govt.’s exercise of its general power of 
distributing and limitirg the supply of water for 
irrigation in ryotwari villages. But if the Govt, 
dams up water and prevents it from going to 
plff.’s land there is aright of suit 26 I. C. 18 
= (1914) M. W. N. 788. The construction and 
control of works and sources of irrigation is the 
special function and duty of the Govt, in India. 
24 M. L. J. 36 = 14 I. C. 261. See also 28 Mad. 
72 = 15 M. L. J. 32 ; 1 M.L. J. 47 ; 16 Mad. 333 ; 
7 Bom. 209 ; 28 Bom. 105. Customary right, 
proof of See 90 I. C. 976 ; A I. R 1926 All. 130. 

. Sec. 3. — 1 This section was substituted for the 
original section 3 by the Repealing and Amend- 
ing Act (X of 1914), S. 2 and Sch. I. 

This section repeals, so far as the Central 
Provinces are concerned. Ss. 26 and 27 of the 
Limitation Act and the definition of easement 


contained in that Act. 43 I. C 962 = 14 N. L. R 
35- 

Sec. 4 —OVER WHAT PROPERTY can Ease- 
ments BE ACQUIRED. — Easements can be ac- 
quired over artificial structures such as flat 
masonry, or roofs of shops. 45 I. C. 585=21 
O. C. 78. It is not inconsistent to claim a pro- 
perty, or in the alternative an easement over 
the same. 41 C. L. J. 379-1925 Cal. 788. 
Neither writing nor regstration is necessary for 
the creation of easement. 96 I. C. 276 following 
31 All. 612. 

ILLUSTRATIVE CASES— ( I ) WHATARE EASE- 
MENTS. — The definition of easement applies to 
a projection of eaves in a dry country as well to 
a count: y having abundant rainfall, the purpo- 
ses of the eaves being only to discharge rain 
water. 38 Bom. 1=21 I. C. 352 = 15 Pom. L. R. 
876. 

Easemeet or Licence —Difference. See 
29 Bern. L. R. 312. The possession of a punkh or 
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Continuous and disconti- - 

nuous, apparent and non ap- 5. basements are either continuous or discontinuous, 

parent’, easements. apparent or non-apparent. 

A continuous easement is one whose enjoyment is or may be continual without 
the act of man. 

A discontinuous easement is one that needs the act of man for its enjoyment. 

An apparent easement is one the existence of which is shown by some perma- 
nent sign which upon careful inspection by a competent person, would be visible to him. 

A non-apparent easement is one that has no such sign. 

/ lluftrations. 

(a) A right annexed to B's house to receive light by the windows without obstruction by 
his ne'ghbour A . This is a continuous easement. 

(4) A right of way annexed to A's house over B's land. This is a discontinuous easement t 
(r) Rights annexed to A's land to lead water thither across B ' s land by an aqueduct and to 
draw off water thence by a drain. The drain would be discovered upon careful inspection by a 
person conversant with such matters. These are apparent easements. 

(d) A right annexed to A * s house to prevent B from building on his own land. This is a 
non-apparent easement, 

6 . An easement may be permanent or for a term of years or other limited 
period, or subject to periodical interruption, or exercisable 

Easement for limited time on |y ^ a certa j n p] ace , or at certain times, or between 
or on condition. . . . c , ... 

certain hours, or for a particular purpose, or on condition 
that it shall commence or become void or voidable on the happening of a specified 
event or the performance or non-performance of a specified act. 

Easement restri:tive of cer- 7. Easements are restrictions of one or other of the 

tain rights. following rights (namely). 


eave f overhanging another’s land is an easement 
and U not occupation of property. 37 Bom. 49 1 
= 15 Bom. L. R. 551 Right of way for the use of 
the sweeper, who i> also a Municipal servant can 
be acquired as an easement. 28 Bom. L. R. 601 — 
95 I. C. 170 = A. I. R. 1926 Bom. 282. 

what are not Easements.— Right to 
bury in another’s land does not fall within the 
general definition of “ easement.” It cannot be 
deemed a right. 66 I. C. 640- 34 C. L. J. 3*9- 
Private right of way if not appurtenant to a do- 
minant tenenent, like public rights of way, are 
not easements. They are rights in gross and can 
be enforced as such. 59 I. C. 319. A right of 
passage over a public road is rot an easement. 
48 All. 560 = 95 I.C. 1030-24 A. L J. 682- 
A. I. R. 1926 All. 538. A right to go on to a 
neighbour’s land to gather the fruits there 
from a portion of a tree alleged to belong to the 
plff is not an easement. Such a right cannot be 
acquired by prescription. 43 M L. J. 1 52 =- 1 6 L. 
W. 98=1922 Mad 398 ; (1895) A. C. 1 (Foil.) 
A general right of easement to use a roof as a 
place of setting or drying clothes or for other 
purposes can be acquired under the Act. User 
may be either by the dominant owner or by his 
tenants beyond the statutory period. User with- 
out permission is user as of right. 45 I. C. 585 — 
2 [ O. C. 78. A person has no right to cut off the 
overhanging branches and the penetrating roots 
of a tree belonging to his neighbour when the 
tree is growing partly on his land and partly on 
his neighbour’s land for many years past. 22 
Bom. I.. R. 790 = 44 B 705- 
NO Reciprocal Easements.— It is not pos 
sible to acquire a reciprocal easement for the 
benefit of the servient tenement by the exercise 
of a ft easement by the dominant owner. 22 I. C. 
514 = 19 C. L. J. 45. 


Profit “ A PRENDRE ’’.—The right.to hunt 
in a jungle and to appropriate the game is a right 
known in English law as a right to profit a pren- 
dre in gross. 2 P. 1 . J. 323 = 39 I. C. 868. 

PERMISSIVE user. — No question of easement 
could arise wheie the user of the defendant’s 
land was permissive. 2( A. L. J. 43* = L. R. 4 A. 
274 = 1924 All. 50 

Sec. 7 —General — Natural rights and 
EASEMENTS. — The right incident to the owner- 
ship of land, in the nature of easement but not a 
right of easement as such is called a natural right 
and is distinct from the right of easement. Where 
one is claimed, the other does not arise. 57 I.C. 
504. As to water course, the water of which is 
largely increased in volume by percolation, See 
64 I. C. 158 = 3 Lah. L. J. 5 *55 • The ownership 
of free natural elements, such as air and water 
and of all wild animals living therein is obtained 
by occupancy or appropriation. 3 P. L. T. 53 = 
64 I. C 346 An occupier of abutting lands can- 
not be restrained in the exercise of his natural 
rights simply because he beomes a lessee of 
other lands not abutting. 24 J. C, 685 = (1914) 
M. W. N. 481 . Where the water of a stream has 
been used for irrigating only abutting lands, the 
owner of abutting lands cannot be restrained 
from using more than a reasonable quantity by 
another to whom no material diminution in sup- 
ply is caused. {Ibid. ) The actual and not a 
mere threatended use of the water flowing through 
a natural stream to irrigate lands other than 
those abutting on the stream gives a right to sue 
{/bid.) 

Illustrative Cases.— No one has power, 
for the safety of his own property, to direct or 
interfere with a natural stream running a 
natural outlet, and if he does so, he will be liable 
in damages to any one who is injured by his Act. 
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(a) The exclusive right of every owner cf immoveable property (subject to 
any law for the time being in force) to enjoy and dispose 
Exclusive right to enjoy. 0 f t h e same and all products thereof and accessions 
thereto. 


(b) The right of every owner of immoveable property (subject to any law for the 
Rights to advantages arising time being in force) to enjoy without disturbance by 
from situation. another the natural advantages arising from its situation. 


19 A. L. J. 736=63 I. C. 980 = 43 A. 688, Where 
the fain water falling on plff.’s land which is on 
a higher level, flows across deft ’s land which is 
on a lower level, the plff.’s right is a natural right 
not acquired by prescription, and it cannot be 
interfered with by the deft. 24 1 . C. 91 =12 A. 
L.J. 685. (1 Mad. 335; 29 Mad. 539 Ref.). There 
is no easement of prospect or of privacy. 36 C. 
L.J. 406 = 1923 Cal. 256 (But see also cases 
under S. 18 infra.) Every one may build upon 
or otherwise utilise his own land regardless of the 
fact that his doing so involves an interference 
with the light which would otherwise reach the 
and and building of another person. {Ibid.) If 
windows are opened, the neighbour may, by 
building on his own land obstruct the light 
which would otheiwLe reach them. {Ibid.) Same 
principle has been applied to partition of joint 
properties. 36 C. L. J. 406 = 1923 Cal. 256. On 
a severance of tenements by a partition of joint 
property, and in the absence of a contrary inten- 
tion, expressed or necessarily implied all such 
easements as are apparent, continuous and neces- 
sary for enjoying any of the undivided shares 
when the partition was effected pass to the co- 
parceners to whom such shares are respectively 
allotted in severalty. Ibid. Every person 
has a right to do anything on his own land with 
regard to the diversion .storage or the uses ot water 
in any way he chooses provided that he does not 
allow or cause that water to go upon his neigh- 
bour’s land so as to affect it in some other way 
than the way in which it had been affected before. 
41 I. C. 47. The fact that the water discharged 
from a dominant tenement flows over the servient 
tenement without a definite channel, cannot pre- 
vent the acquisition of an easement. 40 Cal. 458 
= 17 C.W.N. 306 (F. B.) (8C.W.N. 214, Over- 
ruled). Even the rights of the riparian owners 
may be acquired by easement. 1923 Lah. 594. A 
person has no right to obstruct the water of a 
stream except to the extent to which he has had 
prescriptive use. 41 I. C. 47* 

MEANING OF WORDS.— “Owner does not 
necessarily mean absolute owner. 42 Mad. 567 = 
37 M. L. J. 28=50 I. C 291. It includes 
limited owner such as lessees or persons having 
derivative interest in the property. Ibid. An 
occupier of zamindari lands is an “owner” within 
the meaning of illustration(j) to the section. 2 { I. 
C. 685 = 0914) M.W.N. 481. The term, “natural 
right ” to drain covers only the right to allow 
rain water falling on land of a naturally higher 
level to drain off by surface flow along what- 
ever lines the water could find its way on the 
neighbouring land. The right to drain off water 
brought according to the custom and usages of 
the country along irrigation channels upon the 
land may also be said to be a natural right. 23 
M. L. T. 210=44 I.C 500 (1918) M.W.N. 167, 
Each upper owner in a system of connected 


tanks in different villages supplied with water by 
or through a permanent or artificial channel, is 
entitled in the flood season, to fill his tank* which 
is of sufficient storage capacity for the Ayakut 
and the must, subject to this, allow the water to 
flow fredy on the lower tank till the last of 
them is supplied- (1917) M. W. N. 571 =41 f, <3. 
24 =6 L. W. 572. Whatever may be the means 
adopted to let out the surplus, the owner of the 
tank, in such cases, cannot increase the storage 
capacity of his tank beyond the capacity at the 
beginning which, in many cases can only be 
proved by the customary flow of water. (Ibid,) 
An easement right to keep a latrine on another 
man’s land is unknown to law and cannot be 
acquired by presciiption. 29 I. C. 86c = 10 C W 
N. 864. 

Riparian Rights. — The lower proprietor 
owes a natural servitude without claim to com- 
pensation to the higher, in respect of water natu- 
rally flowing upon it ; but the higher land owner 
cannot exceed his natural right by sending water 
not going there naturally. Short of this the upper 
owner may interfere with the flow of water. 36 
Mad, 149 = 21 I. C. 62=25 M. L. J. 276. A 
riparian proprietor is entitled to use the water of 
the stream for irrigation of his lands without 
causing injury to the riparian proprietors. 18 X. 
C. 284=37 Mad. 369 (note). Riparian right is a 
natural right and is not lost by non-user until 
some other person acquires a right of easement 

substantially diminish the water available to the 

owner ; the riparian right cannot be affected or 
lost. 104 I. C. 781. It is right incidental to the 
ownership of the land upon which the air or the 
water lies just as much as is the right to make 
the silt deported by rivers or the lava thrown up 
by a valcano or the rain or snow falling from the 
sky. 3 P. L. T 53=64 I. C. 316. Erecting a dam 
across the bed of the river is a common method 
of using the water of a stream by a riparian pro 
prietor. ( Ibid .) A riparian proprietor should not 
take more water than he was taking before, but 
can use the water to raise wit crop in lands in 
which it was customary to raise only dry crops. 
r 8 I. C. 294 — 37 Mad. 369 (N.; An easement 
exists for the benefit of the dominant tenement 
alone and the servient owner cannot insist on its 
continuance by the dominant owner ot claim 
damages for abandonment. 65 I. C. 84. Jf how- 
ever water running through an artificial channel 
on a neighbour’s land has all along been flowing 
to the plaintiff’s land it is open to the plaintiff to 
insist on its continuance on the footing of a lost 
grant or old arrangement. 66 I. C. 84. 

Sec. 7 (b).— The owner of higher land is entitl- 
ed to discharge surface water over adjacent lower 
land. 4 » I C. 863 = 22 C. W. N. 666. Where 
owing to the silting up of a stream Into which 
the water thus discharged ultimately flowed, the 
level of the bed of the stream became higher 
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Illustrations of the rights above referred to. 

(a) The exclusive right of every owner of land in a town to build on such land, subject to 
any municipal law for the time being in force. 

(b) The right of every owner of land that the air passing thereto shall not be unreasonably 
polluted by other persons. 

(c) The right of every owner of a house that his physical comfort shall not be interfered with 
materially and unreasonably by noise or vibration caused by any other person. 

(d) The right of every owner of land to so much light and air as pass vertically thereto. 

(e) The right of every owner of land that such land, in its natural condition, shall have the 
support naturally rendered by the subjacent soil of another person. 

Explanation . — Land is in its natural condition when it is not excavated and not subjected to 
artificial pressure ; and the “subjacent and the adjacent soil ” mentioned in this illustration means 
such soil only as in its natural condition would support the dominant heritage in its natural 
condition. 

{f) The right of every owner of land that, within his own limits, the water which naturally 
passes or percolates by, over or through his land shall not, before so passing or percolating, be 
unreasonably polluted by other persons. 

(g) The right of every owner of land to collect and dispose within his own limits of all 
water under the land which does not pass in a defined channel and all w r ater on its surface which 
does not oass in a defined channel. 

(h) The right of every owner of land that the water of every natural stream which passes by, 
through or over his land in a defined natural channel shall be allowed by other persons to flow 
within such owner’s limits without interruption and without material alteration in quantity, direc- 
tion, force or temperature ; the right of every owner of land abutting on a natural lake or pond 
into or out of which a natural stream flows, that the water of such lake or pond shall be allowed by 
other persons to remain wdthin such owner’s limits without material alteration in quantity or 
temperature. 

(i) The right of every owner of upper land that water naturally rising in, or falling on, such 
land, and not passing in defined channels, shall be allowed by the owner of adjacent lower land, to 
run naturally thereto. 


than the adjacent lower land to the incon- 
venience thereof. Held , that dominant owners 
were still entitled to exercise their rights. Ibtd. 

Sec. 7 (h). — A plaintiff cannot claim damages 
for injury caused to the crops on his land by the 
shade caused by trees standing on his neighbour’s 
land, iq N. L. R. 191 = 1924 Nag. 69. It cannot 
be said that every owner of a field has the right 
to have the sun’s rays fall on it from every possi 
ble direction {Ibid ). There cannot be such a right, 
for if it were allowed, the use and enjoyment of 
the adjoining fields by their owners would be 
very largely restricted. {Ibtd.) 

I Hus. (c). — Where plaintiff’s land is on a 
level higher than the defendant’s adjoining land 
it is not open to the defendant to build a bund so 
as to obstruct the flow of the water naturally 
flowing thereto. The clefts, must allow the 
water to pass on through their land and then 
dispose of it in the way they think best. The 
question is not one of easement but of a right 
ancillary to property. 27 I. C. 268 = 190. W. 
N. 54. Every one is entitled, in the absence of 
controlling rights of easement or servitude, re- 
garding his premises to protect his v premises* 
against the flow of water from adjacent lands or 
houses. 248 P. L. R. 1912 = 16 I. C. 797. (29 M. 

539 Re'.). 

Illus. (g). — Indian Courts should be liberal 
in recognising irrigation rights as natural rights 
of as strong a character as any other, provided 
the lower riparian owners are not injured and the 
quality and the wide participation of the 
benefits of of the natural stream are not inter- 
fered with. 34 M. L. J. 223=43 I. C. 113. In 
India a riparian owner must be confined to the 
land which is on the bank of the stream or which 
extends from that bank to a reasonable depth 
in land. {Ibid,) A depth of more than half a 
furlong would usually be unreasonable, (Ibid.) 


The light of a riparian owner is not restricted to 
lifting up of water from a natural stream and 
carrying it at once to the land but extends to 
the temporary storage of water in wells before 
carrying it on to the irrigated lands, (/bid.) 
Every land owner has a natural right to collect 
and retain upon his own land the surface water 
not flowing in a defined channel and put it to 
such use as he may desire. 4 Pat. L. T. 81=2 
P. no, He may also allow it to flow away in 
the usual course of nature upon the lower lands 
of his neighbour and cannot be bound to prevent 
it from so doing. (Ibtd.) Pie cannot do this, 
however, by an artificial discharge upon his neigh- 
bour’s land unless he has acquire an easement 
which his neighbour is bound to submit to. 
(ibid.) If he should acquire such an 
easement the owner of the servient tenement 
acquires no reciprocal rights as against the owner 
of the dominant tenement with regard to the 
surface water, that is w ater not passing through 
a defined channel (Ibid.) But see also 66 I. C. 
84. 

Ulus. (h), (i) and (j). — No riparian owner is 
entitled to obstruct a public river. 21 Cr. L. 
J- 55=54 L C. 407. Riparian owner has a right 
to the usufruct of the river or stream which 
passed though his land. This is not an absolute 
or exclusive right to the flow of the water but to 
the reasonable enjoyment of the same. 10 I. C. 
18 1 . The right of a riparian owner to use the 
water of a stream either for irrigation or manu- 
facture is an extraordinary use of water and is 
subject to the condition that the use of the 
water by other proprietors should not be affected. 
Si I. C. 949. It is not rightful to a higher 
riparian owner to use the water for irrigation in 
such a way as to interfere with an easement 
acquired by prescription by a lower riparian 
owner, 44 E C. 19* Where through his own 
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(/) The right of every owner of land abntting on a natural stream, lake or pond to use and 
consume its water for drinking, household purposes and watering his cattle and sheep ; and the 
right of every such owner to use and consume the water for irrigating such land, and for the pur- 
poses of any manufactory situate thereon, provided that he does not thereby cause material injury 
to other like owners. 

Explanation —A natural stream is a stream, whether permanent 01 intermittent, tidal or 
tideless, on the suiface of land or underground, which flows by the operation of nature only and 
in a natural and known course. 

CHAPTER II. 

The Imposition, Acquisition and Transfer of Easements. 

• 8 . An easement may be imposed by any one in the circumstances, and to the 
extent, in and to which he may transfer his interest in the 
Who may impose easements. heritage on which the liability is to be imposed. 

Illustrations, 

(a) A is tenant of B's land under a lease for an unexpired term of twenty years, and has 
power to transfer his interest under the lease. A may impose an easement on the land to continue 
during the time that the lease exists or for any shorter period. 


fault flood water accumulates on a man’s land, 
his neighbour is entitled to put up bunds to 
protect his land. The former cannot claim a 
right of natural drainage and restrain the latter 
from putting up the bund. 1 Rang. 427 — 1924 
Rang. 86. Natural right of drainage extent of 
right. 107 I. C. 203. Where a stream, having 
a continuous flow at the beginning subsequently 
diverts itself, it is a natural stream and the 
owners of the land below cannot put a dam 
across it to the damage and injury of upper owners. 
28 M. L. J. 98 = 2 L W. 45-2^ I. C. 800. 
Where there is a competition between the rights 
of the owner of land on a higher level to allow 
water to pass in its natural flow without obstruc- 
tion and the rights of the owner of the lower land 
to use it as he pleases the latter’s right must give 
way to the former. In such a case the owner of 
the lower land cannot erect a bund to obstruct the 
flow of water. 52 I. C. 128. An owner of land 
through which a river or other natural channel 
flows is not bound to clean it though he is bound 
within certain limits as between himself and 
other riparian owners not to do anything which 
will obstruct the flow of wate or materially inter- 
fere with their rights. 33 All. 619=8 A. L. J. 
640. 

I llus. (j). — A riparian proprietor, can only 
take for the purpose of irrigation so much water 
as is necessary without materially diminishing 
what is allowed to descend 52 I. C. 276 = 20 
Cr. L. J. 612. The quantity of water that can 
be abstracted and used without infringing that 
essential condition must in all cases be a ques- 
tion of circumstances, depending mainly upon 
the size of the stream and the proportion which 
the water bears to entire value. ( Ibid .) Riparian 
proprietors can permanently divert water for 
agricultural purposes and irrigation. The ques- 
tion is whether the use was reasonable having 
regard to the custom of the adjoining country. 
43 I. C. 235 «= 3 Fat. L. J. 51. Where a riparian 
owner has made a diversion for the irrigation of 
his own tenement, the surplus water which would 
otherwise be vested may be taken in a channel 
by another riparian owner to irrrigate his land, 
(Ibid ) The policy of law should be to encour- 
age and protect all beneficial use of the water. 
(Hid,) As to limitation for suit see Ibid, 

Sec. 8. — An easement right can be conferred by 
the owner of the servient tenement for cash consi- 


deration and whether it takes the shape of a sum 
paid in cash once for all or paid from time to time 
cannot make any difference in the legal nature of 
the right conferred on the owner of the dominant 
tenement. 27 I.C. 920 = 2 L.W. 27. Uninterrupted 
enjoyment to raise a presumption of right, must 
have been acquiesced in, by the owner of the 
servient tenement wheiefrom continued user the 
Court is asked to presume a grant of a right of 
way. 54i I.C. 936. Knowledge of such user on the 
part of the servient owner is an essential condi- 
tion to the acquisition of an easement. (Ibid,) 
(10 Cal. 214, Kef). The presumption of lost grant 
is allowed only when the enjoyment of easement 
cannot be otherwise accounted for. 50 I. C. 
933 ; 1024 Cal. 363. A right of way can be 
created by a verbal agreement. 9 Bur. L. T. 222 
= 31 I C. 95. Whether a grant of an easement 
arises by implication on a conveyance of land 
depends on the intent of the parties, which must 
clearly appear ; in order to determine the intent 
the Court will take into consideration the circum- 
stances attending the transaction, the particular 
situtation of the parties and the state of the 
thing granted. This principle holds only where 
there is no express contract relating to the matter. 
36. C L. J. 406=1923 Cal. 256. Where a 
zemindar has been using the water of a channel 
for irrigating his lands from the time of the per- 
manent settlement, the Court may presume from 
the long possession and enjoyment a right to use 
the water free of charge. Though an actual 
grant of an easement is not discovered or prove.d, 
it will be presumed. 45 I. A. 302 = 37 M. L. J. 
724 =54 I. C. 154=24 C. W. N/446 (P. C.) 
The public as such, cannot acquire the owner- 
ship of immoveable property or an easement on 
such property by prescription. But the user by 
the public may be evidence of a dedication. 44 

M. L. J. 638 = 47 Mad. 116 = 1923 Mad. 624. A 
dedication to be valid must be to the public at 
large and not to any section of it. (Ibid,) As to 
construction of deeds granting easements, jr* 19 
Bom. 799 ; 60 P. R. 1888. The mere finding 
that a parnala is old is no finding in law that 
easement has been established with respect there- 
to. 66 I. C 922 =3 Lah. JL. J. 58. 

PARTIES.— In a suit relating to easements, all 
servient owners are necessary parties, 14 C. W. 

N. 15. 



The civil court manual. 


97 * 




(&) A is tenant for his life of certain land with remainder to B absolutely. A cannot, unless 
with B*s consent, impose an easement thereon which will continue after the determination of his life 
interest. 

(O As B and C are co-owners of certain land. A cannot, without the consent of B and C t 
impose an easement on the land or on any part thereof. 

( d ) A and B are lessees of the same lessor, A of a field X for a term of five years, and B of a 
field Y for a term of ten years. A's interest under his lease i? transferable ; B's is not. A may 
impose on X , in favour of B , a right cf way terminable with A's lease. 


Servient owners. 


9 . Subject to the provisions of Section 8, a servient owner may impose on the 
servient heritage any easement that does not lessen the 
utility of the existing easement. But he cannot, without 
the consent of the dominant owner, impose an easement on the servient heritage 
which would lessen such utility. 

Illustrations . 


{a) A has, in respect of his mill a right to the uninterrupted flow thereto, from sunrise to noon, 
of the water of B's stream. B may grant to C the right to divert the water of the stream from noon 
to sunset : Provided that A's supply is not thereby diminished. 

C b) A has. in respect of his house, a right of way over B's land. B may grant to C, as the 
owner of a neighbouring farm, the right to feed his cattle on the grass growing on the way * provided 
that A's right of way is not thereby obstructed. 


10 . Subject to the provisions of section 8, a lessor may impose, on the property 

leased, any easement that does not derogate from the 
Lessor and mortgagor. rights of the lessee as such, and a mortgagor may impose, 

on the property mortgaged, any easement that does not render the security insufficient. 
But a lessor or mortgagor cannot, without the consent of the lessee or mortgagee, 
impose any other easement on such property, unless it be to take effect on the termi- 
nation of the lease or the redemption of the mortgage. 

Explanation. — A security is insufficient within the meaning of this section 
unless the value of the mortgaged property exceeds by one-third, or, if consisting of 
buildings, exceeds by one-half, the amount for the time being due on the mortgage. 

11 . No lessee or other person having a derivative interest may impose on the 

property held by him as such an easement to take effect 
Lessee * after the expiration of his own interest, or in derogation 

of the right of the lessor or the superior proprietor. 

12. An easement may be acquired by the owner of the immoveable property for 

the beneficial enjoyment of which the right is created, or 
Who may acquire easements. Qn bj s ] 3e | ia Jf^ by an y person in possession of the same. 


One of two or more co-owners of immoveable property may, as such, with or 
without the consent of the other or others, acquire an easement for the beneficial 
enjoyment of such property. 

No lessee of immoveable property can acquire, for the beneficial enjoyment of 
other immoveable property of his own, an easement in or over the property comprised 
in his lease. 


8ee. 8. — Application of section to custom aiy 
rights. Seeb All. 497. 

Sec. 11 . — Although a tenant cannot acquire a 
prescriptive right of easement in land belonging 
to his lessor, he may claim a right of easement 
based on immemorial user. 36 C. L. J. 161 =50 
C. 356^=1923 C. 8. Where the enjoyment of a 
right to take water from the landlord’s tank was 
continued uninterrupted for a long series of years 
such enjoyment should be attributed to a legal 
origin and the Court should presume a grant or 
an agreement. ( Ibid ). A tenant can establish his 
right to irrigate his field from his landlord’s tank 
by proof of open and continuous user from time 
immemorial. ( Ibid .) (29 C. 363 ; 38 M. L. J. 28; 
6 C. 394; 4C. 6 33; 30 C. 281, Ref.) If the user of 
the easement had actually commenced before the 
property over which it was claimed passed into 
the possession of the lessee, the mere fact of the 


intervention of such tenancy should not be suffi- 
cient to defeat the right acquired by the lapse of 
time unless, indeed It Is further shown that the 
landlord, up to the time he granted the lease w’as 
in ignorance that any such right was claimed. 36 
C. L. J. 161 ^50 C. 356. 

Seo. 12 — T enantsin the dominant tenement 
enjoying an easement as of right, acquire it for 
the landlord. 31 J.C. 549^19 C.W.N, r 2 u. He 
cannot acquire it as against the landlord. 29 C. 
363 -9 C.W.N. 856 ; 14 All. 185 (F.B. ) See also 
1 C. W. N. 15 1. A tenant can acquire by pres- 
cription the right to irrigate his field from the 
landloid’s tank by open and continuous user. 18 
L C. 597 ; (4 C 6.33; 30 C. 781, Re!.). A tenant 
of land having even a permanent tenancy cannot 
acquire an easement by prescription in other 
lands of hi* lessor. 38 M, L. J, 28 *=54 L C. 948; 
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Easements of necessity and 13. Where one person transfers or bequeaths ira- 

easements. moveable property to another, — 

(a) if an easement in other immoveable property of the transferor or testator 
is necessary for enjoying the subject of the transfer or bequest, the transferee or lega- 
tee shall be entitled to such easement ; or, 

( b ) if such an easement is apparent and continuous and necessary for enjoy- 
ing the said subject as it was enjoyed when the transfer or bequest took effect, the 
transferee or legatee shall, unless a different intention is expressed or necessarily im- 
plied, be entitled to such easement ; 

* ' (c) if an easement in the subject of the transfer or bequest is necessary for 

enjoying other immoveable property of the transferor or testator, the transferor or the 
legal representative of the testator shall be entitled to such easement ; or, 

(d) if such an easement is apparent and continuous and necessary for enjoying 
the said property as it was enjoyed when the transfer or bequest took effect, the trans- 
feror, or the legal representative of the testator, shall, unless a different intention is 
expressed or necessarily implied, be entitled to such easement. 


Sec. 13. What are easements of NECES- 
SITY. — Easement of necessity means an easement 
absolutely necessary for the use of the dominant 
tenement and not merely one necessary for the 
more convenient enjoyment 38 All. 467 — q I. C. 
628 ; 17 A. L. J. 672 =50 I. C. 646 ; 48 I. C. 670; 
50 I. C. 756 ; See also (1925) M. W. N. 282=90 
I. C. 900 = 1925 Mad. 680. An easement of 
necessity is one which the law creates according 
to the doctrine of implied grant in a particular 
case. 60 I. C. 504. It is one without which the 
dominant tenement cannot be used at all. (/ bid .) 
(1923) Oudh 250. (15 A. 270 ; 33 A. 467 ; 19 B. 
79 ; 28 M. 495, referred to). It is a question of 
fact from the circumstances of each case as to 
whether an easement of a claim is an easement of 
necessity or not. There can be an easement of 
necessity to take water from other’s land. 103 I. 
C. 862 = A. I. R. 1927 Mad. 963 ; 17 I.C. 966 « 16 
C. L. J. 417. A right of way of necessity ceases 
if the dominant owner can appioach the place 
through his own land. 60 I. C. 504 An easement 
of necessity cannot arise in any other way than 
by severance of tenements. 46 I. C. 327 = 4 L. B. 
R. 2 46 ; see also 14 Bom. 452; 26 Cal. 510 = 3 
C. W. N. 409 — 24 M L. J.552. There is ordi- 
narily no reservation by implication of easement 
in favour of the grantor except in the case of an 
easement of necessity. 17 I. C. 966 = 16 C. L. J. 
417. As a right of easement of necessity arising 
out of a severance by partition arises from a pre- 
sumed grant, no grant can be presumed where 
the rights of parties have been definitely settled 
in a partition suit. 59 I. C. 89. As to Quasi — 
easements see 27 Punj. L. R. 375 =96 I. C. 913=* 
A. I. R. 1926 Lah. 473. 

Illustrative cases.— Where the owner of 

one of two tenements originally held by a com- 
mon owner, claims aright of way over the other 
tenement, it was held, that having regard to the 
enjoyment of the right of way for twenty years, 
there was a grant of the right to the plaintiff at 
the time of the seyerance of the tenements. 49 
I, C. 798 = 29 C. L. J. 51. There is a presump- 
tion of easement of necessity both in respect of 
the portion granted as well as the portion retained 
by the grantor. 65 I. C. 22=34 C. L. J. 518 ; 
31 I, C. 541 = 19 C. W, N. I2ir. The mere fact 
that it is absolutely necessary for a person to use 
a way does not constitute an easement of tieces 
sity, 26 I. C. 485. Plaintiff and defendant owned 


a common courtyard. Before partition of the 
courtyard, plaintiff had the right to pass his 
water through the drainage which existed in the 
yard. The onus lay on the defendant to show 
that the right which plaintiff possessed prior to 
the partition had been extinguished by some 
agreement or rule of law. 53 I. C. 584 = 101 P.R. 
1919. The mere fact that plaintiff had acquired 
another tenement through which he could pass 
his water did not deprive the easement in ques- 
tion of the character of an easement of necessity. 
Ibid. 

An easement which ceases to be beneficial to 
the dominant owner might become extinguished. 
50 I. C. 756. (33 All. 461 Ref.) Where two 
houses situated on opposite sides of a land were 
connected by a bridge which had been destroyed 
and which plaintiff wanted to rebuild but the de- 
fendant objected and the Municipality also refus- 
ed permission, the re-building of the bridge could 
not be allowed as the houses had passed to diffe- 
rent persons. 9 P. L. K. 1911 =9 I. C. 402. A 
person cannot claim a right of way on the ground 
of convenience if he has other means of access 
available. An easement of necessity is an easement 
without which the property sold could not be 
used at all, and not one merely necessary for the 
more convenient enjoyment of the property. 1923 
Oudh 250 

Sec. 13, Cl. (a). — A house owner in order to re- 
pair his wall on his neighbour's side of the pre- 
mises can go to the other side of the wall On the 
land of his neighbour. 16 I. C. 893. See also 
28 Bom. L. R. 403 = 94 I. C. 673 = A. I. R. 1926 
Bom. 328. But the easement does not extend to 
going over the neighbour’s roof for that purpose. 
16 I. C. 893. A person is also enti led to enter 
hiB neighbour’s house or land to protect his eaves 
which project over the neighbour’s house. 16 I. 
C. 893. (15 M. 286, Ref.) 

Sec. 13, CI.(b). — The existence of vents through 
which adjoining lands were being irrigated is 
evidence of an apparent, continuous and neces- 
sary easement which passes to the transferee 
under S. 13 (4). 45 M. L. J. 724 = 1924 M, 108. 
An act done for the proper enjoyment of an 
easement such as closing the vents after irriga* 
tion or in the course of the enjoyment of an ease- 
ment which is continuous would not render the 
easement a non-continuous easement. {Ibid ) 
8«o. 13 , CL (d.),— See 29 I.C.695. 
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Where a partition is made of the joint property of several persons — 

( e ) if an easement over the share of one of them is necessary for enjoying the 
share of another of them, the latter shall be entitled to such easement, or, 

(/) if such an easement is apparent and continuous and necessary for enjoying 
the share of the latter as it was enjoyed when the partition took effect, he shall, unless 
a different intention is expressed or necessarily implied, be entitled to such easement. 
1*1 > ' The easements mentioned in this section, clauses (a), (c) and (e) are called 

easements of necessity. 

Where immoveable property passes by operation of law, the persons from and 
to whom it so passes are, for the purpose of this section, to be deemed, respectively, 
the transferor and transferee. 

Illustrations. 

(a) A sells B a field then used for agricultural purposes only. It is inaccessible except by 
passing over A's adjoining land or by trespassing on the land of a stranger. B is entitled to a right 
of way, for agricultural purposes only, over A's adjoining land to the field sold. 

(£) A, the owner of two fields, sells one to B and retains the other. The field retained was at 
the date of the sale used for agricultural purposes only and is inaccessible except by passing over 
the field sold to B. A is entitled to a right of way, for agricultural purposes only, over B's field to 
the field retained. 

(*) A sells B a house with windows overlooking A's land, which A retains. The light which 
passes over A's land to the windows is necessary for enjoying the house as it was enjoyed when the 
sale took effect. B is entitled to the light, and A cannot afterwards obstruct it by building on his 
land. 

(d) A sells B a house with windows overlooking A's land. The light passing over A's land to 
the windows is necessary for enjoying the house as it was enjoyed when the sale took effect. After- 
wards A sells the land to C. Here C cannot obstruct the light by building on the land, for he takes 
it subject to the burdens to which it was subject in A's hands. 

( e ) A is the owner of a house and adjoining land. The house has windows overlooking the 
land. A simultaneously sells the house to B and the land to C . The light passing over the land is ne- 
cessary for enjoying the house as it was enjoyed when the sale took effect. Here A impliedly grants 
B a right to the light, and C takes the land subject to the restriction that he may not build so as to 
obstruct such light. 

(f) A is the owner of a house and adjoining land. The house has windows overlooking the 
land. A retaining the house sells the land to B t without expressly reserving any easement. The light 
passing over the land is necessary for enjoying the house as it was enjoyed when the sale took effect. 
A is entitled to the light, and B cannot build on thq land so as to obstruct such light. 

(g) A , the owner of a house, sells B a factory built on adjoining land. B is entitled, as 
against A , to pollute the air, when necessary, with smoke and vapours from the factory. 

(h) A y the owner of two adjoining houses, Y and Z sells Y to B and retains Z. B is entitled to 
the benefit of all the gutteis and drains common to the two houses and necessary for enjoying Y as 
it was enjoyed when the sale took effect and A is entitled to the benefit of all the gutters and drains 
common to the two houses and necessary for enjoying Z as it w T as enjoyed when the sale took effect. 

(/ ) Ay the owner of two adjoining buildings, sells one to B retaining the other. B is entitled 
to a right to lateral support from A's buildings and A is entitled to a nght to lateral support fiom 
B's building. 

(/) Ay the owner of two adjoining buildings, sells one to B and the other to C. C is entitled 
to lateral support from B's building, and B is entitled to lateral support from C's building 

(i) <4 grants lands to B for the purpose of building a house thereon. B is entitled to such 
amount of lateral and subjacent support from A's land as is necessary for the safety of the house. 

(/) Under the Land Acquisition Act, 1870, a Railway company compulsorily acquires a por- 
tion of B's land for the purpose of making a siding. The Company is entitled to such amount of 
lateral support from B's adjoining land as is essential for the safety of the siding. , 


Cle. (e) and (f ). — Clauses (e) and (/) must not 
be confused. Under cl. (0) plaintiff has to prove 
that the easement claimed was necessary for the 
enjoyment of the property allotted to him by 
partition. Under cl. (f) he has to prove that the 
easement was apparent, continuous, and neces- 
sary for enjoying his share as it was enjoyed 
when the partition took effect and that no 
different intention was expressed or necessarily 
implied in the partition. 25 O. C. 251=1923 
Oudh 57. No right of way by easement can be 
acquired by a person who builds an osara on 
another man’s land even though with his acquies- 
cence. 9 I. C. 813. Right to use of water from 
well. Set 22 Bom. L. R. 4*5“= 57 C. 143 = 45 


Bom. So ; 25 Punj. L. R. 334*9 Lah. L. J. 169 = 
100 I.C. 939 = A.I.R. 1927 Lah. 383. There can- 
not be such an easement of necessity in respect 
of a right of way, if there is an alternative route or 
way. But w'here the alternative route is extre- 
mely inconvenient there may exist an easement of 
necessity in respect of a more convenient path- 
way. 1924 Cal. 363. Right to light when ease- 
ment of necessity. Bom. P. J. (1897), 471 ; 

decree for room implies right of access thereto. 
Bom. P. J. (1887), 1 1 3 ; as to use of well and 
privy, see Bom. P. J. (1886), 128. Right to 
bury dead can be acquired by prescription. 95 
I. C. 458 (78 P. L. R. 1908 ; 27 P. R. 1923 P. 
C ; 26 Botn. 898 Fob). 
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(m) Owing to the partition of joint property, A becomes the owner of an upper room in a 
building, and B becomes the owner of the portion of the building immediately beneath it. A is enti- 
tled to such amount of vertical support from B’s portion as is essential tor the safety of the upper 
room. 

(ft) A lets a house and grounds to B for a particular business, B has no access to them other 
than by crossing A's land. B is entitled to a right of way over that land suitable to the business to 
be carried on by B in the house and grounds. JL 

14. When [a right] 1 to a way of necessity is created under S. 13, the transferor 
Direction of way of neces- the legal representative of the testator, or the owner of the 

Slty * share over which the right is exercised, as the case may 

be; is entitled to set out the way; but it must be reasonably convenient for the domi- 
nant owner. 

When the person so entitled to set out the way refuses or neglects to do so 
the dominant owner may set it out. 

15. Where the access and use of light or air to and for any building have been 

peaceably enjoyed therewith, as an easement, without 
Acquisition by prescription, interruption, and for twenty years, and 


Sec. 14 . — lr The words “a right” ^ ere substitut- 
ed for the word “right” by Amending Act (XII 
of 1891). 

Sec. is. Nature of prescriptive rights. 
* — The law relating to the acquisition of ease- 
ments under this Act appears to be the same as 
under the English Prescription Act. 35 I. C. 
749 ^=4 L. W. 128. Section not exhaustive and 
does not preclude other titles or modes of acqui- 
sition. (1926) M. W. N. 404 —96 I. C. 317 = A. I. 
R. 1926 Mad. 7 88. The Easement Act does not 
exclude or interfere with other titles or modes of 
acquiring easements. 43 I. C. 962—14 N. L. R. 
35. Easements are not capable, in an exact 
sense of being possessed. The enjoyment which 
may in time ripen into an easement is not posses- 
sion and gives no possessoiy right before the 
expiry of twenty years, 29 I. C. 255 =-38 Mad. 
280. When user is proved, the presumption is 
that it is of right. [69 I. C. 1 1 ; 15 LI W. 266 = 
(1922) M.W.N. 143 Fob] 86 I. C.595 (2)^1925 
Lah. 344. An easement is a restriction in favour 
of one owner or occupier of immoveable property 
of the rights of ownership of the immoveable 
property of another owner. The restriction can- 
not be built up or asserted without consciousness 
of the rights which are restricted. 23 N. I.. R. 1 17 
= L C. 431 = A. I. R. 1927 Nag. 334. 

The user over a land purported to be exeicised 
as owner cannot be made the basis of an ease- 
ment. 1C4 I. C. 503. A customary right differs 
from a prescriptive light in the sense that no fixed 
period for its enjoyment is necessary. 20 I. C. 
467. (20 M. 389 and 2 B. L. R. 454 and 459, 

rel ) A prescriptive right or easement is a right 
existing in a particular individual while a custo- 
mary right belongs to no particular individuals 
but attaches to a locality and is capable of being 
enjoyed by all who, for the time being, own land 
in the locality. (Ibid.) (18 M. 320, relj A 
prescriptive right to light and air cannot be ac- 
quired as an easement for limited period, e. g , 
when the servient heritage is in the occupancy of 
a tenant. 42 Mad. 567 =37 M. L J. 28 = 50 I. C. 
291. The word “imposition” of an rasement 
does not necessarily mean imposition by some 
act, such as grant, but includes imposition by 
omission 10 prevent acquisition by prescription. 
(Ibtd.) Government land in the management of 
Municipal Board— Proof of user for 60 years 


essential— Land leased out to tenant whether 
makes any difference. 4 O. W. N. 1035. 

What rights can be acquired.— A pres 
criptive right is acquired, if plaintiff’s privies are 
cleaned by scavengers passing over the land of 
the defendant for twenty years to the knowledge 
of and wdthout obstruction by defendant. 50 I. C. 
34. All that a defendant whose eaves project 
over plaintiff’s land can acquire after 20 years is 
an easement imposing the burden on the survient 
tenement of having that projection over it. 46 
Bom. 827=24 Bom. L. R. 305. Removal of 
support of a wall before accrual of right of ease- 
ment by prescription to neighbour is not action- 
able: See A. I. R. 1928 Nag. 91. Private rights 
of fishing in public water may be acquired either 
by a grant from the Crown or by the prescription 
from which a grant may be presumed, 39 Cal. 
53 = ill. C. 180 = 15 C. W. N. 972. Whether 
exclusive rights can be acquired in a tank or 
navigable river by proof of mere enjoyment. See 
Ibtd. Right to ferry though not an easement is 
in the nature of an easement and may be acquired 
by user. 9 I. C. 846. (16 C. 608 foil.) A prescrip- 
tive right to dam up a stream is acquired by the 
continued exercise of the right for twenty-five or 
thirty years. 15 M. L. T. 247 =26 M. L. J. 385 = 
24 I. C. 547. In the case of shrottiem grant the 
right of Government over the minerals is not lost 
by limitation. 23 I. C. 144 = 15 M. L, T. 277. 
Mere non-user for not less than tw’o years before 
suit independent of any adverse act on the part of 
the owner of the servient heritage does not 
amount to cessation or abandonment of the right 
of easement within the meaning of Sec. 15. Expl. 
II clearly lelates not to the period after which 
the easement has ceased to be enjoyed but to any 
interval of non-user within the 20 yehrs of enjoy- 
ment. 98 I.C. 886 = A. I. R. 1927 Mad. 238. ' 

WHAT RIGHT CANNOT BE ACQUIRED.— The 
right to drive cattle to the grazing ground through 
the jungle of another village is not a right which 
can be acquired as an easement though enjoyed 
for any lenghth of time. 43 All. 345 “60 L C. 99 ° 
*19 A. I.. J. 126. As to right of way for agri- 
cultural purposes see 50 Bom. 635 = 28 Bom. L. 
R. 1158 = A. I. R. 1926 Bom. 537. Right to stored 
manure by non-agriculturist, see 5 O.W.N. 296. 

Secs. 15 and 17 . — Where the plaintiff h aC * 
been enjoying the water by means of channels 
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where support from one person’s land, or things affixed thereto, has been 
peaceably received by another person’s land subjected to artificial pressure, or by 


through which water passsed to a tank, for a cer- 
tain number of years no prescriptive right was 
acquired to receive the water through the chan- 
nels unobstructed so as to entitle the plaintiff to 
seek the removal of these obstructions caused by 
the defendants. 23 Bom. I . R. 1004 — 46 Bom. 

1 15. A prescriptive right of easement to discharge 
surplus water on the deft.’s land through a chan 
nel across the public road cannot be acquired. 19 
C. L. J. 42-21 I. C. 857- 18 C. W. N. 378. No 
easement or prescriptive right can be acquired by 
a ryotwari landholder in water in a Government 
channel irrigating the lands. 45 I.C. 80 =34 M.L.J. 
425. There can be no possessory rights in connec- 
tion with incorporeal rights. {Ibid.) Under S. 15 
a right of fishing cannot be acquired by prescrip- 
tion, but from uninterrupted user such a grant 
may be presumed. 43 I. C. 962 = 14 N. L. R. 33. 
Right of way, acquisition of. See 24 Bom. L. R. 
298 = 1922 Bom. 79 ; 1924 Cal. 359 ; 9 I. C. 965 = 

13 C. L. J. 316; 45 Mad. 633 «= 1922 Mals = 42 
M. L. J. 417; 39 M. L. J. 74 = 60 I. C. 1 7 1 . 

WHO CAN ACQUIRE. — A claim of higher right 
of ownership doesnot prevent another person from 
acquiring a right of easement, if he can show that 
he converts certain rights of enjoyment over the 
land in question for the benefit of another land 
of his own. 62 I. C. 633. A light once establish- 
ed by immemorial user, is not extinguished by 
non-user or interruption for more than two years. 
62 I. C. 633. A right of way canot be acquired 
by a tenant over the lands of the landlord within 
his tenancy except by grant. 34 I. C. 450 = 200 
W. N. 1 158 (31 I. C. 549, ref to). The 

mere grant of leave and license of a right of way 
by the landlord to his tenant, will not invest the 
latter with a right of way enforceable in suit. 
Ibid ) A prescriptive right cannot be acquired 
by one tenant against another tenant of the same 
landlord. 31 I. C. 549 = 19 C. W. N. 1211. 
Whether one permanent tenure-holder can ac- 
quire an easement against another permanent 
tenure-holder urder the ^me landlord. (Ibid.) 
A tenant in a zamindari cannot acquire the right 
to irrigate his land held by him as a tenant, with 
water from the tank belonging to the Zamindar. 
56 I. C. 598 = 11 L. W. 600. The joint user of 
the w’ater from a tank for the joint cultivation of 
a plot does not affect the nature of the right of 
easement which is a right over the servient heri 
tage acquired by virtue of the joint ownership of 
the plot. The right prescribed for, is not a right 
to irrigate jointly but a right as part owners of a 
dominant heritage. 20 M. L. T. 544=35 I. C. 
749* 4 L. W. 128. (8 C. W. N. 359, dLt). The 
essential requisite of prescription is that it should 
be acquired against specific individuals; prescrip- 
tion against one pen on cannot be tacked on to 
that acquired against others. 24 I. C. 519 = 28 
M.L.J. 669. (24 M. 219; dist. ro 1 C. no ; 

14 A. 156; 23 A. 448, foil ). A caste is a 
Corporation with civil rights and can acquire by 
user, title to a right of way, even if the user be 
only of a few members of the caste provided it is 
exercised on behalf of and for the caste. 24 I.C. 
467*28 M. L. J. no. See also 24 I. C. 519-28 

L. J. 669 (Suit by Stanom* holder). 
Easements, how acquired.— a person to 


acquire the right of fishery, by prescription must 
show that he had an uninterrupted enjoyment of 
tt openly , publicly and peacefully for over the 
statutory period; but where such an enjoyment 
was in exercise of a common right which he 
shared with others, he should show that his user 
was in assertion of a higher right than the gene- 
ral right, in himself, and for his exclusive benefit. 
39 Cal. 53 = 11 I.C. 180. The right to establish 
and maintain a ferry over the property of another 
is a right of easement for which twenty years’ 
user is necessary. 5 P. L. J. 500=1 P. L. T. 395. 
To establish a right under this section, twenty 
years of uninterrupted user must be shown. 25 

I. C. 405 — 12 A. L. J. 693. As to presumption 
from long user, seec)\ I. C. 987 = A. I. R. 1926 
Oudh 237. As to the effect of unreasonable user 
see 92 I. C. 465 = A. I. R 1926 Mad. 625. The 
period of user must be twenty years or more 
ending within two jears before the institution of 
the suit wherein the claims to which such period 
relates is contested. 24 I. C. 126 = 12 A. I.. J. 415. 
No minimum limit of time can be laid down to 
justifiy an inference of immemorial user. The 
question whether such an user is established 
depends on the circustances of each case. 45 Bom. 
1027=62 I.C 65. Peaceable enjoyment means one 
without interruption or opposition by the ser 
vient owner sufficient to defeat the enjoyment. 
491.0.963 = 21 Bom, L. R. 709. The obstruc- 
tion must find expression in something done on 
the servient tenement itself. 45 B. 1027 = 
23 Bom. L. R. 422. Mere protest does not 
amount to such obstruction. (Ibid). The mere 
fact that the land is waste does not necessarily 
show that no right can be acquired over such 
land. If that were so, the right of user over 
almost every pathway in the mofussil would be* 
lost, inasmuch as almost every pathway lies over 
waste land. 65 I. C. 509. ( 18 C. W. N. 735, ref.). 
In determining the question whether an user of 
way over waste land was as of right or not, the 
Court would have to consider the character of the 
land, the relation betweeen the parties and the 
circumstances under which the user took place. 
65 I. C. 509. (8 C. W. N. 359, Ref.). If an ease- 
ment has been enjoyed for the statutory period 
peaceably and openly as of right without inter- 
ruption the right becomes absolute 26 I. C. 781. 
A long and uninterrupted user for a long series 
of years leads to the inference that the user had 
been as of right and that the right had a lawful 
origin. 20 M. L T. 544^35 I* C. 749 = 4 L. W. 
128. A prescriptive right can be acquired only if 
the enjoyment of the easement ended '* before the 
beginning of the two years next ” before the suit 
was instituted. 33 I. C. 503 See also 29 M. L. 

J. 685; 1923 Oudh 29. Enjoyment may be peace- 

able notwithstanding oral disputes regarding it. 
29 M. L. J. 685=31 I. C 528. The adverb ‘peace- 
ably’ indicates the manner in which the domi- 
nant owner must conduct himself in his use of the 
servient tenement, the person claiming a 

right of easement must not ‘have deprived the 
servient owner of that right by use of force or 
secretly. {Ilid.) A statutory prescriptive title to 
an easement is impossible to be acquired under 
S. 15 unless and until the claim thereto has been 
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things affixed thereto, as an easement, without interruption, and for twenty years, 

and where a right of way or any other easement has been peaceably and o£>enly 
enpyed by any person claiming title thereto, as an easement, and as of right, without 
interruption, and for twenty years, 

the right to such access and use of light or air, support or other easement shall 
be absolute. 

Each of the said periods of twenty years shall be taken to be a period ending 
within two years next before the institution of the suit wherein the claim to which such 
period relates is contested. 

Explanation L — Nothing is an enjoyment within the meaning of this section 
when it has been had in pursuance of an agreement with the owner or occupier of the 


contested in a regular suit. 29 M. L. f. 685. 
[10 A. L.J. iiy ; 6 C. 894 (P. C.) Foil]. See 
also 1923 Oudh 29; 17 I. C. 22 — 10 A. L. J. 227. 
Enjoyment for less than the prescriptive period 
if entitles the persons enjoying, to an injunction 
against trespasser. 30 I. C. 989 ^--18 M. I. T. 515. 
The words ‘ as an easement ’ do not mean that 
the enjoyment should be in the assertion of claim 
of an easement. Illus. shows that the words 
were used in order to show that unity of title or 
possession makes the possession unless to create 
a right of easement. 38 Mad. 1 = 17 I. C. 112. 
Assertion of full ownership, which however nega- 
tived by the evideuce may suffice to establish an 
easement, provided that the user was for the 
beneficial enjoyment of another land, (Jfad). 
See also 49 Mad. 820-96 I.C. 968 = (1926) M. VV. 
N. 923 = 23 L. W. 609 — A. I. R. I926 Mad. 728 
fF. B.). Mere acquiescence does not create an 
easement. 16 I. C. 893. When two houses orgt- 
nally owned by one and the same person have 
backyards opening into a lane which separates 
them, in the absence of evidence as to when the 
gates were opened the presumption is that they 
were so opened before severance, and that the 
enjoyment of a right of way for over twenty years 
peaceably and as of right ending within two years 
before suit created a prescriptive right. 9 M. L. 

T. 274 =9 E C. 764. 

S. 15 , Expl. (1). — Where in the absence of a 
license or agreement the defts. were found to 
have been using a way over plaff.’s land openly 
peaceably and as of right lor over the statutory 
period, held the clefts, had acquired an ease- 
ment in respect of that right. 9 I. C. 64c =9. M.L. 
T. 350. Continuous and peaceable user of ease- 
ment of light and air for more than twenty years 
may give rise to a presumption that it existed with 
the consent of the owner of the servient heritage.6 
N.L. J. 59 = 1923 Nag. 192. As easement of light 
and air need not be proved to have been enjoyed 
as of right, it is enough, if there is enjoyment. 61 
I. C. 569. An open user of road or path, without 
interruption, for a long time, not under permission 
or sufferance, is prima facie evidence of enjoy- 
ment as of right. {I did). Under S. 15 (5) plain- 
tiff has to show a period of 20 years continuing up 
to some point within two years before the institu- 
tion of the suit. 1923 Oudh 29. The fifth para- 
graph of S. ijfof the Easements Act seems to 
render it impossible to acquire statutory prescrip- 
tive title of an easement, less and until the 
claim thereto has been contested in a suit. 1923 
Oudh 29. The righl'to the lateral support to a 
w$T from, a neighbour's land, is acquired only by 
^ascription. m,I. C. $31 = 14 L. W. 728. A 
.right of Way 'over, one pa*t may be acquired by 
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grant, and over another, by prescription. 57 I, 
C.S52. 

MODE OF ENJOYMENT. — No presumption of a 
lost grant can be made in the case of the right of 
fishery ivhere the use of the fishery was in har- 
mony with the right of the public to fish by stakes 
which is acknowledged method of public fishing 
on the- West Coast of India. 23 Bom. L. R. 939. 
Possession of the dar (space between two fishing 
stakes) for over sixty years does not perfect into 
an easement by way of prescriptive right. 23 
Bom. L. R. 939. As to presumption of lost grant, 
See also ( 1926) M. W. N. 404 —96 I. C. 317 — A. I. 
R. 1926 Mad. 7S8. A plff. is entitled to have his 
right of way declared if he establishes the ter- 
minus to and from which the way runs. And the 
right would be enjoyed in the way the servient 
owners point out as the tract. If no tract is 
pointed out, the plff. can enjoy the nearest route 
46 1 . C. 374 = 22 C. W. N. 922. No use of 
property which would be legal if due to a proper 
motive, would become illegal, if prompted by an 
improper or even a malicious motive. 42 Cal. 164 
= 20 C. L. J. 97 = 18 C. w. N. 1296. The extent 
of a right acquired by prescription is measured 
by the extent of the use and enjoyment there- 
of during the prescriptive period. {/ 6 td). It is not 
necessary to prove annual or continuous user, but 
only substantial enjoyment whenever the occasion 
required. The mere fact that the openings made 
were different in different years does not make the 
user indefinite when the channels through which 
the water was taken were the same. 15 C. W. N. 
259 = 13 C L. J. 670. The fact that the servient 
owner paid a certain sum for the repair of the 
embankment for his own benefit does not make 
the user permissive. 15 C. W. N. 259 = 13 C. L. 
J. 670. 

Easement against Goveknment.—A plff. 
claiming a right of easement against Government 
must prove sixty years’ peaceful and uninterrupted 
user and the rule of law that the burden of proof 
is shifted on to Government if the plff. proves 
possession for a sufficient number of years is not 
applicable if the plaintiff fails to prove the conj- 
pierion of even the prescriptive period necessary 
against a private individual. 26 I, C. 723^=39 
Mad. 304. (19 M. 165 ; 33 M 1 : 33 M. 173 ; 33 
M. 362 Dist.). See also 4 O. W. N. 1035; 45 I. C, 
80 = 34 M L. J. 425. (Acquisition of right in 
water in Government channel). If the plaintiff 
proves 30 years’ possession, the Government must 
prove that he had no possession within 60 years. 
16 I. C. 626 = 12 M.L.T. 159. The words ‘belongs 
to the Government’ in S. 15 refer not to the time 
of the suit but to the duration of enjoyment. 41 
M. 622=34 M.L.J. 395. When after 40 years* 
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property over which the right is claimed, and it is apparent from the agreement that 
such light has not been granted as an easement, or, if granted as an easement, that 
it has been granted for a limited period, or subject to a condition on the fulfilment 
of which it is to cease. 

Explanation II . — Nothing is an interruption within the meaning of this 
section .unJeus v\here there is an actual cessation of the enjoyment by reason of an 
obstruction by the act of some person other than the claimant, and unless such 
obstruction i-> submitted to or acquiesced in for one year after the claimant has notice 
thereof and of the person making or authorizing the same to be made. 

Explanation ///.—suspension of enjoyment in pursuance of a contract be- 
tween the dominant and servient owners is not an interruption within the meaning of 
this section. 

Explanation IV . — In the case of an easement to pollute water, the said period? 
of twenty ye irs begins when the pollution first prejudices perceptibly the servient 
heritage. 

When the property over which a right is claimed under this section belongs to 
Government, this section shall be read as if for the words “ twenty years” the words 
4 sixty years” were substituted. 

Illustrations. 

(a) A suit is brought in 1883 for obstructing a right of way. The defendant admits the 
obstruction, but denies the right of way. The plaintiff proves that the right was peaceably and 


enjoyment agamt ihe <iov eminent, the latter 
transfers tne lai d to a private per>on, the ease- 
ment in order to become absolute must be enjoyed 
as against the transit r e for a further period of 
20 years, 41 Mad. 622— 34 M. L. J. 396. The 
peiiod of 20 yeais nuiNt be computed from the 
time when the transfer was made to a private 
person. (/ bid ) 

BURDEN of PROOF — The onuk of proving 
that a right of way has f'een peaceably and 
openly enjoyed by any person claiming title 
thereto as an easement and as of right without 
interruption and for 20 years, lies upon the 
person asserting the right. 25 I. C. 499. See 
also {042*$) VI. W. N. 454 = 18 1 , W. 404 = 1923 
Mad 674. The question in each case must be, 
what is the exact nature of the right which is 
shown by the evidence to have been acquired by 
the party ? See 1923 Mad. 674 Supra . S. 15 (1) 
applies both to continuous and discontinuous 
easements. 17 I (\ 22= 10 A.I.. J. 227. Where it 
is a question of acquisition of an easement by 
prescription, the bu den lies entirely on the 
plaintiff to prove 20 years’ enjoyment, and not 
mere p *ssessi<,n for 12 years and then say the 
onus is shifted on to the defendant 33 I. C. 503. 

DEFENCES. — When a right has begun to run 
under s. 15 and the servient holder sues to put 
an end to it, the defendant cannot plead in bar 
of it, Art, 32 of Lim Act 33 I. C. 90. When 
the defendant has a right of support from the 
plaintiff’s wall abutting on the defendant’s pro- 
perty, for a roof of his adjoining house, it is an 
encroachment of that right if the defendant 
raises his wall and erects up<>n it another thatch 
resting on the plaintiff’s wall. 33 I C. 90 The 
limit of a party’s right of support must be deter- 
mined by his actual enjoyment up to the date of 
the encroachment complained of by the opposite 
party, {/did.) If a man’s ancient lights be in- 
terrupted, it is no answer to say that he can provide 
other sources of light for himself by making 
changes in his own tenement ; nor that defendant 

wining to provide fresh light for him in another 
36 Mad 11=21 M L. J. 742 *» 1 1 I.C. 642. 


Where a party causes injury to another he cannot 
object to appropriate relief being granted to 
his opponent on the ground that he would suffer 
serious injury by being compelled to undo the 
mischief. {Ibid.) There is no difference in the 
application of the law as regards the interference 
with ancient lights to buildings in cities and else- 
where. {/bid). 

Nature OF OBSTRUCTION.— To constitute an 
actionable obstruction there must be substantial 
privation of light enough to render the occupation 
uncomfortable according to the ordinary notions- 
of mankind. 9 I. C. 417 = 21 M. L.J. 313 Where 
the owner of building, who is in the course of 
acquiring a right ot easement by prescription, 
has his house burnt down, but begins immedi- 
ately to rebuild his house and place the windows 
exactly in the same position as the old ones, he 
can be regarded as enjoying the access and use of 
light and air continuously, and he will be entitled 
to protection after twenty years from the first 
building, 46 Bom. 448 = 24 Bom. L. R. 83 = 1922 
Bom. 3. If, however, there is any delay in re- 
building, then that might be evidence of an 
intention not to resume tne user. {Ibid), Know- 
ledge of the fact of enjoyment on the part of 
servient owner is essential to the acquisition of an 
easement where the Court is asked to presume a. 
grant. .54 I. C. 936 = 16 N L. R. 76. Active 
obstruction on the part of such owner would 
negative any such presumption. {Ibid). To- 
negative submission to an interruption the party 
interrupted need not have brought a suit {Ibid.) 
The question whether there has been submission 
to, or acquiescence in, an obstruction, is a ques- 
tion of fact, the burden of negativing submission 
being on the party alleging that he did not 
submit. {Ibid.) It is not encAgh, for sup- 
porting an action ' for obstruction of right 
that there has been a diminution of light 
from what it was before. 49 I. C: L 4S8 ! * 
Bur. L. T. 109. The decrease in light should 
constitute a nuisance and make the house 
uncomfortable according to the ordinary stan- 
dards of humanity or unfit for business. {Ibid). 
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openly enjoyed by him, claiming title thereto as an easement and as Qf right, without interruption, 
from 1st January, 1862, to 1st January, 1882, The plaintiff is entitled to judgment. 

W In a like suit the plaintiff shows that the right was peaceably and openly enjoyed by him 
for twenty years. The defendant proves that for a year of that time the plaintiff was entitled to 
p* S'es' ion of the servient heritage as lessee thereof and enjoyed the right as such lessee. The suit 
shall he dismissed, . for the right of way has not been enjoyed “as an easement” for twenty years. 

(c) In a like suit the plaintiff shows that the right was peaceably and openly enjoyed by him 
for tW' nty years. The defendant proves that the plaintiff on one occasion during the twenty year* 
had admitted that the user was not of right and asked his leave to enjoy the right. The suit shall b£ 
dismissed, for the right of way has not been enjoyed “as of right” for twenty years. 


Exclusion in favour of ie- 
versi >ner of servient heritage. 


16. Provided that, when any land upon, over or from which any easement has 
been enjoyed or derived has been held under or by virtue 
of any interest for life or any term of years exceeding 
three years from the granting thereof, the time of the 
enjoyment of such easement during the continuance of such interest or term, shall be 
exclu ] ed in the computation of the said last mentioned period of twenty years, in case 
the claim is, within three years next after the determination of such interest or term, 
resisted by the person entitled, on such determination, to the said land. 


Illustration. 

A sues for a declaration that he is entitled to a right of way over B's land. A proves that he 
has enjoyed the rii>ht for twemy five years ; but B shows that during ten of these years C had a life* 
interest in the land ; th it on C's death B became entitled to the land ; and that within two years 
after (. b death he <onte ted A's claim to the right. The suit must be dismissed, as /f, with refer- 
ence to the provisions of this section, has only proved enjoyment for fifteen years. 

,• u . u. u . n. Easements acquired under section 15 are said 

acqufred b^plescri prion 1 * to be ac Q uired b y prescription, and are called prescriptive 

rights. 

None of the following rights can be so acquired : — 

(a) a right which would tend to the total destruction of the subject of the right, 
or the property on which, if the acquisition were made, liability would be imposed ; 

(b) a right to the free passage of light or air to an open space of ground ; 

(r) a right to surface-water not flowing in a stream and not permanently collec- 
ted in a pool, tank or otherwise ; 

(d) a right to underground water not passing in a defined channel. 


Customary easements. 


18. An easement may be acquired in virtue of a local 
custom. Such easements are called customary easements. 


8. 16. — The mere finding that a parnala is okl 
is nut sufficient to prove that an easement has 
been established with respect thereto 66 I. C. 
922— 3 Lah. L. J 58. User against Kanomdar— 
Effect as against jenmi or melcharathdar. 24 L. 
W. 691 = A. I. R. 1927 Mad. 73. 

Sec. 17. Cl. (a) — Sec. 1 7 is intended to apply not 
to rights of irrigation in natural streams, but to 
rights in the nature of profits a prendre which do 
not include a right to water. 7 Pat. U. T. 547 = 
94 l.C.929=*A.I R 1926 Pat. 187. Mere possi- 
bility of destruction at some future date is nut 
what is contemplated by ( 1. (a). 23 Bom. 6 f 6. 
Right of way, land or water cannot be acquired in 
every direction. 7 Cal. 145 ; 8 B. L. R (A. C.) 
1 18. So also an unlimited right of fishery. 9 Cal. 
69S = 12 C.L. R. 382. Private right of way and a 
highway may exist over same land. 18 C. W. N. 

378^*9 C. LJ. 42. 

Sec. 17. CtXb).-— Extent of right to light by 
prescription See 3 B. L. R.,(0. C.) 41 ; 14 Cal. 
»39* . 

Sec.,17, Cl. (c).-rA Person may acquire a right 
to,, easement of water, over artificial channels or 
water derived trow ^rtifici,d tank or pools. 33 
M. L. J. 674 = 44 I. C. 625. (7 M 530, Foil.). 
Also in respect of tanks fed by rain * ater as well 


as surface water from neighbouring lands. {Ibid). 
Considering the position of the lands and the 
conditions of agriculture in Bombay, it must be 
held that where the plaintiff had been enjoying 
the water by means of channels through which 
water passed to a tank, for a certain number of 
years no prescriptive right was acquired to receive 
the water through the channels unobstructed so 
as to entitle the plaintiff to seek the removal of 
these obstructions caused by the defendants. 46 
Bom. 115 = 1922 Bon’. 378. The right to take 
water from a river running through an undefined 
channel over the neighbouring lands is not one 
coming under S. 17 (c), but is a right which, 
though perhaps could not be acquired by prescrip- 
tion as an easement, could be inferred from long 
user. 42 Bom. 288 = 45 I. C. 448 = 20 Bom. L. R. 
398. See also 7 M. H, C. 37 (46). A presump- 
tion of lost grant can be made if the usage is long 
and uninterrupted if it could form the subject of 
grant. ( Ibid .) A right to the user of waier flowing 
in undefined channels cannot be acquired by pre- 
scription 64 I. C. 153 = 3 Lah.L.J. $5$. 

See. 18. — A customary easement is not limited 
to easements of a kind ^hich could not be re- 
cognized at all apart from official customs, 1924 
All. 159. As to proof of customary rights. See 
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Illustrations . 


(a) By the custom of a certain village every cultivator of village-land is entitled, as such, to 
graze his cattle on the common pasture. A , having become the tenant of a plot of uncultivated 
land in the village, breaks up and cultivates that plot. He thereby acquires an easement to graze 
his cattle in accordance with the custom. 


(4) By the custom of a certain town no owner or occupier of a house can open a new window 
therein so as substantially to invade his neighbour's privacy. A builds a house in the town near 
&s house. A thereupon acquires an easement that B shall not open new windows in his house so 
as to command a view' of the portion of A's house which are ordinarily excluded from observation, 
and B acquires a like easement with respect to A's house. 


19 . Where the dominant heritage is transferred or devolves, by act of parties or 
by operation of law, the transfer or devolution shall, unless 
Transfer of dominant hen- a con trary intention appears, be deemed to pass the ease- 
tage passes easement. m ent to the person in whose favour the transfer or devolu- 

tion takes place. 


90 I. C. 976. A customary right is not an ease- 
ment in the legal sense of that term. Customary 
rights have their origin in grant or prescription 
but it is not necessary that in every case there 
should be evidence from which a lost grant may 
be presumed. Nor is it necessary that the custom 
should be traced back for the w’hole time neces- 
sary to make it immemorial. 36 C. L. J. 280 = 
1923 Cal. 2CO. What may suffice to establish a 
customary easement may be wholly insufficient to 
establish an easement by prescription and vice 
versa. The two rights are different although the 
result may be the same. Consequently where a 
claim of easement is based on a prescriptive title 
it is not open to the appellate Court to treat the 
cases as one based on custom. 1924 Lah. 275. 
Nature of customary easement — See 18 Mad. 320. 
The distinction between a customary right and 
customary easement is seen in 46 Mad. 866 = 45 
M. L. J, 333 = 18 L. W. 366 = 1924 Mad. 197. 
Customary easements and prescriptive easements, 
distinguished. 2 P.L.R. 454 ; 29 Mad. 389. No 
fixed period is laid down by law as necessary to 
■establish a customary right — See 46 M. 866 = 45 
M.L.J. 333. Customary right of pasture on land- 
lord’s lands — Proof of — Sec 106 I.C. 195. 

ILLUSTRATIVE CASES. —Zemindars in U. P. 
cannot arbitrarily close a right of way used by 
occupancy tenants for more than 30 years, 1924 
All. 159. A customary right of burial can exist, 
apart from provisions of this Act ; hence wheie 
it is found that a certain family used a grave as 
a burial ground customarily it was held not an 
easement but a customary right in the nature of 
an easement. 31 I. C. 805 = 13 A.L.J. 1 094. (23 

B. 666 ; 17 A. 87, Foil.). Right to privacy is 
customary right. 10 All 358 ; 5 B. H. C. 42 ; 9 
B. H C. 266 ; 8 B, H C. 87 ; 2 Bom. L. R. 454. 
If a right of privacy is established the intervene 
tidn of a space between two houses cannot affect 
the right of privacy. 28 I. C. 674 = 13 A. L. J. 
361. (6 Bom. H. C. R. 143, Appr.) The purdah 
system is generally observed by both Hindus and 
Mahomedans in the United Provinces except by 
the lowest classes. 28 I. C. 674 = 13 A. L. J. 361 
^ hether the houses in question are on the same 
side of a street or on the opposite side, a right 
of privacy exists and this right needs more pro- 
jection when the person who invades it, is oppo- 
site to the person whose right of privacy is invad- 
ed and there is invasion of the right of privacy if 
a person constructs a room in the upper storey of 


his house overlooking another person’s house. 24 
I. C. 683. In the province of Gujarat there is a 
customary usage whmh makes an invasions of the 
privacy as an actionable wrong. 55 I. C. 949 = 
22 Bom. L.R. 226. A plff. is entitled to an in- 
junction restraining his neighbour from opening 
such windows and ventilators as w'ould infringe 
the plff.’s right of privacy which he is entitled to 
by custom. 74 P. L. K. 191 $ =29 I. C 154 = 251 
P. W. R. 1915. A plaintiff cannot ask the de- 
fendant to close his windows on the ground of 
the invasion of his right of privacy when it is 
proved that the said windows do not look out 
upon the plff’s. house but upon certain plots of 
land acquired by him less than twenty years. 15 
I. C. 270. Held on the evidence that there was 
a custom of privacy with respect to the roofs of 
houses in the city of Larkhana in Sindh. 66 I. 
C. 333. By custom, a Mahomedan cannot acquire 
any right to say prayers on the land ot another, 
except with the other’s permission, expiess or 
implied, 9 I. C. 45. The right to cut sugarcane, 
to extract, boil and concentrate the juice on a 
piece of land in the abadi is in the nature of a 
customary easement and can be acquired by a 
tenant against the landlord. 26 I. C. 122 = 12 A. 
L. J. 963. A custom to allow the neighbour’s 
trees to overhang one’s house and premises, is 
neither definite nor reasonable. Whether the 
right to retain trees overhanging another’s land is 
customary easement. See 43 Bom. 164 = 47 I. C. 
629 = 20 Bom. L. R. 826. See also 27 Bom. 

L. R. 653 = 89 I. C. 191 = 1925 Bom. 446. Right 
to use bathing ghat. See 20 All. 200. From 
use of tank for a long period dedication to the 
public can be inferred. See 91 I.C. 712 = 
A. I. R. 1926 Cal. 507. A person who is entitled 
to put up a dam of turf and loose stones, is not 
necessarily entitled to substitute a tighter and 
stronger dam. 9 I. C. 636 = 9 M. L. T. 375. As 
to right to take water from another well — See 2 

M. L. J. 290. A right to graze cattle in a jungle 
area of the village can be the subject of a cus- 
tomary right. 20 I. C. 467— See also 19 All. 172. 
A custom by which earth is taken from a piepe of 
waste land to repair houses in a village after in- 
undations is not unreasonable. A. I. R. 1924 P.« 
303. On the contrary, it seems to be an eminent- 
ly reasonable custom that the people of the village 
should take earth from a ditch which serves no 
other purpose* in order to repair their houses, 
(jbid.) 
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Illustration* 

A has certain land to which a right of way is annexed. A lets the land to B for twenty years. 
The right of way vests in B and his legal representative so long as the lease continues* 

CHAPTER III. 

The Incidents of Easements. 

20 . The rules contained in this Chapter are controlled by any contract between 

Rules controlled by contrac t the f^minant and servient owners relating to the servient 
or title. heritage, and by the provisions of the instrument of 

decree, if any, by which the easement referred to was 


imposed. 

Incidents of customary ease- . . An ?' ™ he " * ny indent of any customary easement 
ments . 1S inconsistent with such rules, nothing m this Chapter 

shall affect such incident. 

21 . An easement must not be used for anv DurDose 

Bar to use unconnected with . _ y puipuac 

enjoyment. not connected with the enjoyment of the dominant 

heritage. 

% 

// lustrations . 

( a ) A , as owner of a farm F, has a right of way over 3 y s land to Y. Lying beyond V, A has 
another farm Z, the beneficial enjoyment of which is not necessary for the beneficial emjoyment of 
Y . He must not use the easement for the purpose of passing to and from Z. 

lb) A, as owner of a certain house, has a right of way to and from it. For the purpose of 
passing to and from the house the right may be used, not only by A but by the members of his 
family, his guests, lodgers, servants, workmen, visitors and customers ; for this is a purpose connec- 
ted with the enjoyment of the dominant hereitage. So, if A lets the house, he may use the right of 
way for the purpose of collecting the rent and seeing that the house is kept in repair. 

22 . The dominant owner must exercise his right in the mode which is least 
onerous to the servient owner ; and, when the exercise of 
Exercise of easement. Con- an easement can without detriment to the dominant owner 
men t. be confined to a determinate part of the servient heritage, 

such exercise shall, at the request of the servient owner. 


Bar to use unconnected with 
enjoyment. 


Exercise of easement. Con- 
finement of exercise of ease- 
ment. 


be so confined. 


Sec. 19 . — Set 14 S.L.R. 132 ; 18 Bom. 382. 

Sec. 20. — See 25 Cal. 576 ; 76 P. R. 1900. 
There can be no question of easement as regards 
light and air in the case of joint property. See 28 
Bom. L. R. 1000=97 I. C. 691 = A. I. R. 1926 
Bom. 545. 

Sec. 21— Legal user cannot be restrained be- 
cause it is prompted by improper motive. 18 C. 
W. N. 1296 = 20 C. L. J. 97. 

Secs. 22 and 23. — Easement confined to a 
particular purpose ought not to be extended to 
any other. 19 I. C, 984. As to extent of right 
of way, see 7 Cal. 145 ; Bom. P. J. (1891) 244 ; 
15 W. R. 496 ; Bom. P, J. (1893) 53 ; 87 I. C. 
899.-^1925 Nag. 389 ; 41 C. L. J. 379=87 I. C. 
19 = 1925 Cal. 788. The general rule is that a 
right of way once defined cannot be altered and 
the dominant owner is entitled to exercise his 
strict rights unless he can be induced to consent 
to a deviation. 46 B. 910 = 24 Bom. L, R. 437 = 
1922 Bom. 407. S. 22 does not deal with the ques- 
tion whether the servient owner, when once the 
right of way has been defined, can substitute a new 
way and recourse must therefore be had to the 
common law. {Ibid.) The owner of a private 
right of way is entitled to eater the way at one 
and the same place only, and not at any other. 
4* Cal. *164 **20 C. L* J. 97 = 26 I, C. 213 = 18 C. 
W, N. 1296. A back-door of a house which was 
occasionally used by the sweepers or the ladies 
of the house cannot be converted into a main 


entrance to be used by males. 19 I. c. 984. 
Under S. 2 2 the dominant owner must exercise 
his right in the mode which is least Onerous to 
the servient tenement and cannot impose any 
additional burden on it. Where the easement 
right is only to use a roof as an open space, the 
holder cannot build over that portion. 1924 £ah 
387. See also 7 3 M. L. T. 210 = 44 I. C. coo = 
(1918) M. W. N. 167. 5 

SCOPE OF SECTION. -No man can impose a new 
or increased restriction or burden on his neigh- 
bour by his own act, and an owner of an ease- 
ment cannot, by altering his dominant tenement 
increase his right. 24 C.W.N. 896 =58 I C 8<u=’ 
32 C. L. J. 27 ; 97 I. C. 169 = 24 A. L. J. 810 
Illustrative Cases — Defts. who had a right 
to discharge water from his thatched roof to the 
plaintiff’s roof pulled down his house and built a 
three storied house with spouts, to discharge 
water on the plaintiff’s land. Held, that the 
burden on the plaintiff’s land was increased with- 
in the section. 30 1. C. 941 a 13 A. L.J. 791. a 
person is not entitled to enlarge his right of 
easement by increasing the volume of water flow 
ing through a drain through which he was entitl- 
ed to discharge only the rain water and the ordi- 
nary waste water, lot P L.R. 1917 = 42 l.C. £84 
= 18 P.W .R. 1917. Where the defendant block* 
ed a waster channel of the plaintiff by 1 btiilding a 
wall, the Court directed the opening' of another 
channel through the defendant’s land without 
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Illustrations. 

(а) A has a right of way over B's field. A must enter the way at either end, and not at any 
intermediate point. 

(б) A has a right annexed to his house to cut thatching grass ini?V swamp. A , when exer- 
cising his easement, must cut the grass so that the plants may not be destroyed. 


Right 

joyment. 


to alter mode of en- 


23. Subject to the provisions of section 22 , the dominant owner may, from time 
time, alter the mode and place of enjoying the easement, 
provided that he does not thereby impose any additional 
burden on the servient heritage. 

Exception. — The dominant owner of a right of way cannot vary his line of 
passage at pleasure, even though he does not thereby impose any additional burden on 
the servient heritage. 

Illustrations . 

(a) A , the owner of a saw-mill, has a right to a flow of water sufficient to work the mill. He 
may convert the saw-mill into a corn-mill, provided that it can be worked by the same amount of 

water. 

(/>) A has a right to discharge on B's land the rain-water from the eaves of A 9 house. Thus 
does not entitle A to advance his eaves if, bv so doing, he imposes a greater burden on B's land. 
t (O A , as the owner of a paper-mill, acquires a right to pollute a stream by pouring in the 
refuse-liquor produced by making in the mill paper from rags. He may pollute the stream bv pour- 
ing in similar liquor produced bv making in the mill paper by a new process from bamboos, provided 
that he does not substantially increase the amount, or injuriously change the nature, of the pollution. 

( d ) A , a riparian owner, acquires, as against the lower riparian owners, a prescriptive rght to 
pollute a stream by throwing sawdust into it. This does not en itle A to pollute the stream b> dis- 
charging into it poisonous liquor. 

24. The dominant owner is entitled, as against the servient owner, to do all acts 

necessary to secure the full enjoyment of the easement ; 
en'o^ment d ° aCtS *° SeCUre but such acts must be done at such time and in such 
y * manner as, without detriment to the dominant owner, to 

cause the servient owner as little inconvenience as possible ; and the dominant owner 
must repair, as far as practicable, the damage (if any) caused by the act to the servient 
heritage. 

Rights to do acts necessary to secure the full en- 
Accessory rights. joyment of an easement are called accessory rights. 


dfetoolishing the wall. 29 I. C. 1002 = 13 A. L. J. 
637. The extension of the projection of a cor- 
nice beyond its original breadth and the conse- 
quent increase in the flow of rain water on the 
land of the seivient owner are both an addition 
to the burden of the servient owner. 24 C.W.N. 
896=58 I. C. 854=32 C.L.J. 27. The owner of 
the dominant tenement may raise the height of 
the eaves so long as he does not throw an increa* 
sed burden on the servient tenement, but the pro- 
jection of the new roof should not exceed that of 
the old though at an increased height. 28 I. C. 
169. Re-construction of a house by the domin- 
ant owner involving a change in the situation of 
the roshandans does not mean a fresh easement 
requiring a fresh period of twenty years for its 
acquisition. 45 1 . C. 985=98 P. W. R. 1918. 
Where the plaintiffs right of way is proved over 
a defined track, occasional ^deviation therefrom 
does not affect his right. 18 I.C. 85 ; A.I.R. 1926 
Nag. 221. The prohibition of the user of the 
track, during a particular season does not nega- 
tive the claim of a general right of wav. but is 
presumptive proof of a restricted right, ( Ibid .) 

See also 15 Bom, L. R. 876 (Projecting eaves). 
24 Bom. 188 (Right to draw water) ; Bom. P J. 
(1893) 143 (Discharging water)} 23 Bom. 595 
(Right of way). 

. Procedure. — If the dominant owner exceeds 
the right, injunction and not damages is the 
proper remedy. 28 I.C. 169* 


Sec. 24 . PRINCIPLE OF SECTION AND 
ILLUSTRATIVE CASES.— The dominant owner 
has a right to do everything requisite to secure 
to himself the fullest advantage of his servitude 
but thereby he should not impose any additional 
burden on the servient tenement. 39 1 . C. 592 = 
18 P. W. R. 1917. Repairing pipes on another’s 
land. 23 Cal. 525 ; Repairing roof. See 15 Mad. 
286. On this Sec. see also 20 Bom. L. R 403. 
By the Civil Law the owner of a dominant tene- 
ment has a right to do whatever is requisite to 
secure to himself the fullest enjoyment of his 
servitude so long as he does not impose any 
additional burden upon the servient heritage. 39 
I. C. 590 (2). The accessory rights mentioned 
in S. 24 are not intended to deprive the servient 
owner of his rights of property unless such a 
result is absolutely essential. 42 Bom. 529=45 
I. C. 422 =20 Bom. L. R. 403. (Right to repair 
wall and eaves through which rain water was 
discharged). A person can also enter the 
neighbour’s house or land to protect his eaves 
which prqject over the neighbour’s house. 16 
I. C. 893. Where the repair of the wall is 
reasonably necessary for its enjoyment the right 
to go to the neighbour's side of the premises to 
repair the wall if a Accessary easement. 16 I. 
C. 893 ; See also 42 Bo nr, 529. The right does 
the defendant’s roof, i6 


not^ ajj 0 w going-over \ 
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Illustrations . 

(a) A has an easement to lay pipes in B's land to convey water to A's cistern. A may enter 
[ dig the land in order to mend the pipes, bat he mast restore the surface to its original state, 

(b) A has an easement of a drain through B's land. The sewer with which the drain com 
rricates is altered. A may enter upon B's land and alter the drain, to adapt it to the new sewer 
vided that he does not thereby impose any additional burden on B's land. 

(0) A, as owner of a certain house, has a right of way over B's land. The way is out of 
air, or a tree is blown down and falls across it. A may enter on B's land and repair the way or 
ove the tree from it. 

( d) A , as owner of a certain field, has a right of way over B's land. B renders the way im- 
sable. A may deviate from the way and pass over the adjoining land of B % provided that the 
iation is reasonable. * 

U) A , as owner of a certain house, has a right of way over B's field, A may remove rocks to 
<e the way. 

Kf) A has an easement of support from B's wall. The wall gives way. A may enter upon B's 
i and repair the wall. 

(g) A has an easement to have his land flooded by means of a dam in B's stream. The dam 
alf swept away by an inundation. A may enter upon B's land and repair the dam. 


i ability for expenses neces 
r for preservation of ease 
t. 


25. The expenses incurred in constructing works, or 
making repairs, or doing any other act necessary for the 
use or preservation of an easement, must be defrayed by 
the dominant owner. 


lability for 
t of repair. 


damage from 


26. Where an easement is enjoyed by means of an artificial work, the dominant 
owner is liable to make compensation for any damage to 
the servient heritage arising from the want of repair of 
such work. 

27. The servient owner is not bound to do anything for the benefit of the domi- 
nant heritage and he is entitled, as against the dominant 
owner, to use the servient heritage in any way consistent 
with the enjoyment of the easement ; but he rnu^t not do 

act tending to restrict the easement or to render its exercise less convenient. 

Illustrations . 


ervient owner not bound to 
inything. 


( a ) A , as owner of a house, has a right to lead water and send sewage through B's land. B 
ot bound as servient owner to clear the watercourse or scour the sewer. - - - — - 

( 3 ) A grants a right of way through his land to B as owner of a field. A may feed his cattle 
;rass growing on the way, provided that B's right of way is not thereby obstructed, but he muj.t 
build a wall at the end of his land so as to prevent B from going beyond it, nor must he narrow* 
way so as to render the exercise of the right less easy than it was at the date of the grant. 

( c ) A % in respect of his house, is entitled to an easement of support from B's wall. B is not 
nd as servient owner to keep the wall standing and in repair. But he must not pull down or 
ken the wall so as to make it incapabie of rendering the necessary support. 

(I) A in respect of his mill, is entitled to a watercourse through B's land, B must not drive 
:es so as to obstruct the watercourse. 

(e) As in respect of his house, is entitled to a certain quantity of light passing over B's land : 
lust not plant trees so as to obstruct the passage to A's windows of that quantity of light. 


ixtent of easements. 

e effect: — 
basement of necessity. 


28 With respect to the extent of easements and the 
mode of their enjoyment, the following provisions shall 

An easement of necessity is co-extensive with the 
necessity as it existed when the easement was imposed. 


lec. 24 , 111 . (d). — Public rights of way are not 
tements but arise from a dedication to the 
3lic evidenced by a deed or implied from cus- 
1 and user. There can be nb right of easement 
favour of an indeterminate body of persons. 
I. C. 86^9^14 N. L. R. 78. Where the owner 
lands renders a way Jmpassable, a person 
zing a right to use the way may deviate from 
indrrP a8s over adjqining land of the owner 
►vided the deviation is reasonable. (Ibid.) 
leo. 27 . Principle of section .— See 85 
C. 608*1925 All. 348; 87 I. C. 899 = 


1925 Nag. 389. Where water flowing unde 
ground in a defined subterranean channel 
which forms the souice of supply for the plain- 
tiff’s, springs is abstracted by the defendants by 
cutting off a channel on their own land very 
near the springs. Held, that plaintiff could 
restrain by injunction any attempt to divert the 
underground channel or diminish his water 
supply. 25 Bom. L. R. 789*47 B. 809*102* 
Bom. 305. On this Sec. see also 20 Bom. 788 ; 
13 A. L. J. 637. 
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The extent of any other easement and the mode of its enjoyment must be fixed 
with reference to the probable intention of the parties, 
Other easements. an d ^ p Ur p 0se f or w hi c h the right was imposed or 

acquired. 

In the absence of evidence as to such intention and purpose — 

(a) a right of way of any one kind does not include 
Right of way. a right of way of any other kind ; 

( b ) the extent of a right to the passage of light or air to a certain window, door 
or othei opening, imposed by a testamentary or non- 
d^b ht rant 8ht ° r air aCqU1 testamentary instrument, is the quantity of light or air 
re y gran . that entered the opening at the time the testator died or 

the non-testamentary instrument was made ; 

(c) the extent of a prescriptive right to the passage of light or air to a certain 
window, door or other opening is that quantity of light or 
Prescriptive right to light or a j r j ias been accustomed to enter that opening dur- 

air * ing the whole of the prescriptive period irrespectively of 

the purposes for which it has been used ; 

( d ) the extent of a prescriptive right to pollute air 
or water is the extent of the pollution at the commence- 
ment of the period of user on completion of which the 

right arose ; and 

( e ) the extent of every other prescriptive right and 
Other prescriptive rights. the mode of its enjoyment must be determined by the 

accustomed user of the right. 

29 . The dominant owner cannot, by merely altering 
Increase of easement. 0 r a dding to the dominant heritage, substantially increase 

an easement. 

Where an easement has been granted or bequeathed so that its extent shall be 
proportionate to the extent of the dominant heritage, if the dominant heritage is in- 


Prescriptive right|to pollute 
air and water. 


Sec. 28. (a). — A right of way of one kind, 
e.g.y for persons, cattle and carts, etc., does not 
include a right of way of another kind., e.g., for 
sweepers removing nightsoil, in the absence of 
evidence as to the probable intention of parties, 
and the purpose for which the right was imposed 
or acquired, 59 I. C. 426 = 22 Pom. L. R. 1131 
See also 90 I. C. 149 = 26 Cr. L. J. 1493* Where' 
an easement is claimed over another’s property 
the servient tenement should not be saddled with 
a heavier burden than what the plaintiff has 
succeeded in proving. But when a particular 
mode of user is not heavier than the mode of 
user proved, the plaintiff may be allowed to use 
it in that particular way, <?.£*•, the user of a way 
for horses may include the right to lead smaller 
animals as well, but not larger animals or loads. 
65 I.C. 579. The user of a path for the passage 
of men, carts and palanquins, may also entitle 
the dominant owner to take cattle, processions 
and corpses along the path. ( Ibid . ) 

See. 28 (b), (c) and (d). — As regards an 
easement of light, there is no rule defining the 
measure of the dominant owner’s right or requir- 
ing an angle of 45 degrees through which the rays 
of the sum are to be received. 1923 All. 542. To 
sustain an action, there must be a substantial 
privation of light enough to render the occupa- 
tion of the house uncomfortable according to 
ordinary notions. 1923 All. 542. See also 20 M. 
L. J. 29 = 7 M.L.T. 245; 7 Bom. L.R. 352; 7 Bom. 
L. R. 73 ; 29 Bom. 157 ; 35 Cal. 661 ; 18 C. W. 


N. 933 = 27 M. L. J. 117. 42 C. 46 (P. C.J. The 
dominant owner is not entitled to the full amount 
of light enjoyed during the prescriptive period, 
but only to so much as is necessary for habitancy 
or business according to the ordinary notions of 
mankind. There is no infringement of the right 
unless the obstruction amounts to a nuisance. 42 
Cai. 46 = 18 C. W. N. 933 = 27 M. L. J. 117 = 24 
I. C. 300 = 41 I. A. 180 (P. C.). 

Cl. (e) — If a grazing areais larger than that 
required by the persons, a proprietor may use the 
excess for his own purposes. The persons hav- 
ing grazing rights cannot prevent him from 
developing any excess area and using it to its 
best purposes. 67 I. C. 306 = 2 Lah. L. J. 44. 
(3i C. 503 = 31 I. A. 75 = 14 M. L. J. 152 fP.C.) ; 
86 P. R. 1 91 1 . Ref.) Exclusive fishery rights do 
not give occupancy right, but lease of a holding, 
part of which is under water will give a right to 
acquisition of occupancy in the whole. 3 P. L. T. 
53=1922?. 9. 

Sec. 29.— The height of the roof in the domi- 
nant tenement which had an easement of letting 
down rain water on another’s roof, was raised 
from 7 feet to 21 feet and instead of allowing the 
dripping of water along the eaves, it was poured 
down through pipes, l eld , that burden on the 
servient tenement is increased thereby and there- 
fore the easement is extinguished. 58 I. 0.967, 
On this section see also 6 M. H. C. 112 ; 13 Cal*. 
1 36 =» 13 I. A. 77 (P. C.) as to what amounts to 
increase of easements. 
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ied by alluvion, the easement is proportionately increased, and, if the dominant 
age is diminished by diluvion, the easement is proportionately diminished. 

Save as aforesaid, no easement is affected by any change in the extent of the* 
nant or the servient heritage. 

Illustrations . 

(a) A, the owner of a mill, has acquired a prescriptive right to divert to his mill part of the 
of a stream, falters the machinery of his mill. He cannot thereby increase his right to 
water. 

(3) A has acquired an easement to pollute a stream by carrying on a manufacture on its 
3 by which a certain quantity of foul matter is discharged into it. A extends his works and' 
Dy increases the quantity discharged. He is responsible to the lower riparian owners for injury 
by such increase. 

(c) A, as the owner of a farm, has a right to take, for the purpose of manuring his farm, 

3 which have fallen from the trees on B’s land. A buys a field and unites it to his farm. A is 
tereby entitled to take leaves to manure this field. 

30. Where a dominant heritage is divided between two or more persons, the 

easement becomes annexed to each of the shares, but not 
tition of dominant heri- so as to j ncrease substantially the burden of the servient 
heritage : provided that such annexation is consistent 
the terms of the instrument, decree or revenue-proceeding (if any) under which 
livision was made, and, in the case of prescriptive rights, with the user during the 
;riptive period. 

Illustrations , 

(a) A house to which a right of way by a particular path is annexed is di\ided into two parts, 
f which is granted to A , the other to B. Each is entitled, in respect of his part, to a right cf 
)y the same path. 

( b ) A house to which is annexed the right of drawing water from a well to the extent of fifty 
5ts a day is divided into two distinct heritages, one of which is granted to A , the other to B. A 
3 are each entitled, in respect of his heritage, to draw from the well fifty buckets a day ; but 
mount drawn by both must not exceed fifty buckets a day. 

(c) A , having in respect of his house an easement of light, divides the house into three distinct 
iges. Each of these continues to have the right to have its windows unobstructed. 

31. In the case of excessive user of an easement the servient owner may, without 

prejudice to any other remedies to which he may be entitl- 
/euser 0 * 1 ^ CaSe ° f ^ ec ^ 0 ^ struct user » but only on the servient heritage : 
t ( provided that such u^er cannot be obstructed when the 

ruction would interfere with the lawful enjoyment of the easement. 

Illustration. 

Ay having a right to the free passage over B's land of light to four windows six feet by four, 
ases their size and number. It is impossible to obstruct the passage of light to the new windows 
>ut also obstructing the passage of light to the ancient windows. B cannot obstruct the excessive 


CHAPTER IV. 

The disturbance of Easements. 

32. The owner or occupier of the dominant heritage 
;ht to enjoyment without en titled to enjoy the easement without disturbance by 
ance * any other person. 


!. 30 . — If two houses were common and a 
in right of way belonged to the parties, the 
ige being common, it must be presumed, in 
ibsence of any express agreement between 
>arties, that at partition, the passage was 
ved for common enjoyment. 36 Bom. 379 — 
C. 8i8=*I4 Bom. L. R. 418. When a domi- 
heritage* is divided between two or more 
ns the easement becomes annexed to each 
e shares, provided that Such annexation is 
stent with the terms of the instrument 
r which the division was made. (1923) 
i, N. 4S4 = 18 L. W . 404 ** 1923 Mad. 674. 
re the same grantor conveys in the course of 

124 


one transaction portions of his property, to seve- 
ral grantees, each grantee is presumed in law 
to take his portion subject to such rights, as 
a right of way as are created in favour of the 
other grantees. 38 Mad. 141=19 I. C. 80*= 
24 M. L. J. 552. “ Appurtenances when used 

in conveyance include a right of way. (ibid.') 

8ec. 31 . — If a person cannot obstruct the new' 
user without obstructing the old, he must submit 
to the new burden. See 11 M. L. J. 290 ; 7 Cal. 
453 5 Bom. P. J. (1889) 310. 

S$c. 33 . — Right of co-owner to put up eaves 
and insert beams in party wall. See 6 Bom. L. 
R. 682. 
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Illustration. 

A, as owner of a house, has a right of way over B's land, C unlawfully enters on B's land and 
obstruct* A in his right of way. A may sue C for compensation, not for the entry, but for the obstruc- 
on. 

33 . The owner of any interest in the dominant heritage, or the occupier of such 

Suit for disturbance of ease- ^ erita p> ma y institute a suit for compensation for the 
melt. 1 d disturbance of the easement or of any right accessory 

thereto : provided that the disturbance has actually caus- 
ed substantial damage to the plaintiff. 

Explanation /. — The doing of any act likely to injure the plaintiff by affecting 
the evidence of the easement, or by materially diminishing the value of the dominant 
heritage, is substantial damage within the meaning of this section and section 34. 

Explanation !L — Where the easement disturbed is a right to the free pass- 
age of light passing to the openings in a house, no damage is substantial within the 
meaning tf this section, unless it falls within the first explanation, or interferes mate- 
rially with the physical comfort of the plaintiff, or prevents him from carrying on his 
accustomed business in the don inant heritage as beneficially as he had done previous 
to instituting the suit. 

Explanation III .—Where the easement disturbed is a right to the free passage 
of air to the openings in a house, damage is substantial within the meaning of this 
section if it interfeies materially with the physical comfort of the plaintiff, though ll 
not injurious to his health. 

Illustrations. 

{a) A places a permanent obstruction in a path over which B , as tenant of Cs house has, a 
right of way. This is sutManiial damage to C, for it may affect the evidence of his rtveisionary 
right to the easement. 

(b) /f, as owner of a house, has a right to walk along one side of B's house. B builds a 
verandah overhanging the way about ten feet from the ground, and so as not to occasion any incon- 
venience to foot-passengers using the way. This is not substantial damage to A . 

34 . The removal of the means of support to which 
a dominant owner is entitled does not give rise to a right 
to recover compensation, unless and until substantial 
damage is actually sustained. 

35 . Subject to the provisions of the Specific Relief 
Act, 1877, sections 52 to 57 (both inclusive) an injunction 
may be granted to restrain the disturbance of ease- 
ment — 


When cause of action arises 
for removal of support. 


Injunction to restrain 
turbance. 


dis- 


Sec. 33 . — Principles and Illustrations. 
The law does not concern itself with a disturb- 
ance which is trivial or immaterial. Where the 
plaintiff comes into Court at once, when the 
disturbance is threatened and the d>fendant 
completes his structures pending the suit, he 
does so at his own peril. 28 I. C 962 — 13 A. L. 
J, 385. As to what amounts to disturbance, see 
also 7 Bom. L. R. 825 ; Ibid. 73 ; 5 All. 369=^3 
A. W. N. 58 ; 8 Bom. 95 ; 39 Cal. 59 ; Bom. P. 
J. (189s) 272 ; 3 N.E.R. 1 r 4. Extent of damage 
depends on mode of life and place of living. 
97 I. C. 500 = A. I. R. 1926 All. 764 (A. I. R. 
1924 All. 392, Rel. on). The test ot interference 
with the right to light and air is w hether the 
obstruction amounts to a nuisance. 23 f. C. 959. 
See also 97 LC. <;oo = A. I. R. 1926 All. 764. 
There is no actionable wrong unless there is a 
material interference with the physcical comfort 
of the plaintiff or other substantial damage. 33 
I C. 615=9 S. L. R. 101 (33 M. 327, and Coil’s 
ease (1904) A. C. 179V Foil.) If in spite of an 
obstruction being created by the .servient owner 
the same quanti’y of light} still,, penetrates the 
ancient windows of a bdomioant owner the latter 
has no remedy in equity. 33 I C. 615*9 S* T. 
R. 101. Where the plaintiff has a right to pass 


his rain and sewage water across the defendant’s 
land to the public drain, the diversion of the old 
route taken by the water in former days and pas- 
sing it by another route does not constitute an 
obstruction to the exercise of plaintiff’s right. 30 
I. C. 508 = 13 A.L J. 821. Crazing rights include 
right to have sufficient pasturage left A I 

R. 1925 Lah. 216 = 92 I. C. 403. 

PARTIES.-— As a general rule, where a person 

claims a right of easement on a servient tene- 
ment all the owners of the servient tenement 
ought to be made parties, as any decree in the 
absence of a necessary party declaring a right of 
easement would be infructuous. 1924 Cal. 369. 
But there are cases which may well be taken as 
exceptions to the general rule, such as where any 
of the co sharers took no part in obstructing the 
plaintiff’s right, {/bid.) 

Remedy. — Where an easement has been dis- 
turbed, plaintiff is entitled to an injunction rather 
than damages. 281.0.962 = 13 A. L. J. 385, 

S. 33 allows compensation to be recovered provid-' 
ed that the disturbance has actually caused a 
Substantial damage to the plaintiff, {/bid.) 

Sec. 31 . — As to the principles on which courts 
.will grant injunction in respect of easements, see 
Specific Relief Act, Ss. 52*57 and notes there- 
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(а) if the easement is actually disturbed,— when compensation for such distur* 
bance might be recovered under this Chapter : 

(б) if the disturbance is only threatened or intended,— when the act threatened 
or intended must necessarily, if performed, disturb the easement* 

Abatement of obstruction , ** 6 . Notwithstanding the provisions of section 24, 

of easement. the dominant owner cannot himself abate a wrongful 

obstruction of an easement. 

CHAPTER V. 

The Extinction, Suspension and Revival of Easement. 

37 . When, from a cause which preceded the imposi* 
Extinction by dissolution of *i° n °f a n easement, the person by whom it was imposed 
right of servient owner. ceases to have any right in the servient heritage, the ease- 

ment is extinguished. 

Exception . — Nothing in this section applies to an easement lawfully imposed 
by a mortgagor in accordance with section io. 

Illustrations , 

(a) A transfers Sultanpur to B on condition that he does not marry C. B imposes an ease- 
ment on Sultanpur. Then B marries C. B's interest in Sultanpur ends, and with it the easement 
is extinguished. 

(b) At in 1860, let Sultanpur to B for thirty years from the date of the lease. 3 t in 1861, 
imposes an easement on the land in favour of C , who enjoys the easement peaceably and openly as 
an easement without interruption for twenty-nine years, ^’/interest in Sultanpur then ends, and 
with it C's easement. 

(e) A and 3, tenants of C, have permanent transferable interests in their respective holdings. 
A imposes on his holding an easement to draw water from a tank for the purpose of irrigating B's 

under and Civil Procedure Code, O. XXXIX and W. 332. The Court should issue,, a mandatory 
notes thereunder. Court has got discretion to injunction directing defendant to lower the roof 
grant injunction or not— Different considerations of his house so as to enable plaintiff to shut and 
govern Indian Courts and English Courts — Courts open the window freely. Ibid. 
must have consideration for both parties. See 3 VENTILATORS, — When by the closing of 

Kang. 210 = 87 I. C. 800 = 1925 Rang. 327. certain ventilators in a house a thorough draft for 

ILLUSTRATIVE Cases. — LIGHT and Air. — the house and effective ventilators are not ailow- 
The decr^f issuing injunction about obstruction ed, the injury is so serious that the house will be 
to light and air should be given in general terms, substantially useless. 19 I. C. 843=6 S. L. R. 
25 Bom. L. R. 219 = 1923 Bom. 196. The domin 255. 

ant owner acquires by prescription so much light COMPOUND WALL. —Where the raising of a 
as is sufficient for the ordinary purposes of inha- compound wall makes the habitation of a neigh- 
bitancy or business according to the ordinary hour’s room uncomfortable so much of the wall 

notions of mankind with reference ro the locality as produced this effect will be removed. 57 I. C. 

and surroundings concerned ; and the amount 706. See also ( 1926) M W. N. 195 =51 M. L. J. 
received during the period of prescription is im- 304. 

material. 57 I, C. 706, It is only substantial RIGHT OF WAY. — It is only the inconvenience 

privation of light enough to make the occupation to the public that justifies restriction of right of 
of the house uncomfortable, or unfit for business way. 2 Lah. L. j. 499. 

according to the ordinary notions of mankind WATER RIGHTS. — An occupier of abutting 
w ? hich gives rise to an actionable claim. The lands cannot be restrained in hisexeicise of his 

mere fact that light received has become less, natural rights, simply because he becomes a 

gives no right. 57 I. C. 706 ; 42 Cal. 46 = 18 C. lessee of other lands not abutting. 24 I. C. 685 = 
W. N. 933 = 41 I. A. 180 = 27 M. L. J. 117 (P. (1914) M. W N 481. Where the water of a 

C.). See also 97 I.C. soo = A. 1 . R. 1926 All. 764 stream has been used for irrigating only abutting 
<A8 to test of nuisance, ^96 I. C. 546=9 N. L. lands, the owner of abutting lands cannot be 
J. i]6«A. I. R. 1926 Nag. 474). In India the restrained from using more than a reasonable 
right to air is more important than the right to quantity by another to whom no material diminu- 
light; damages will be awarded even when the tion in !>upply is caused. {Ibid.). The actual 
injury is not detrimental to the existence and us - and not a mere threatened use of the water 
of the property. 57 I. C. 706 ; 19 I. C. 843=6 flowing through a natural stream to irrigate lands 
S. L. R. 255. v other than those abutting on the stream gives a 

Window^* and Shutters. — The right to right to sue. (Ibid). ■ 

open and shut windows and shutters into adjoin- See. S 4 J. — Dominant owner ihimself abating 
ing land can be acquired as an easement. The nuisance — If offence under Penal Code. S. 426. 
owner of such an easement is entitled to restrain See 29 Bbm. L. R. 484. ^ t 
the Servient owner by an injunction fronv inter- Sec. 37 .— Land acquired under Land Acquisi- 
fering with his rights by erecting a wall or build- tion Act is taken free of/ easement rights over 
ing close to the boundaries. 45 I C. 435 “7 L* the same. See 14 Cal. 423; 6 B.L.R* (App.) 74. 
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land. enjqys the easement for twenty years. Then A's rent falls into, arrear and his interest is 
sold. B's easement is extinguished. 

{d) A mortgages Sultanpur to B , and lawfully imposes an easement on the land in favour of 
C in accordance with the provisions of section io. The land is sold to D in satisfaction of the 
mortgage-debt. The easement is not thereby extinguished. 


Extinction by release. 


38 . An easement is extinguished when the dominant 
owner releases it, expressly or impliedly, to the servient 
owner. 


Such release can be made only in the circumstances and to the extent in and 
to which the dominant owner can alienate the dominant heritage. 

An easement may be released as to part only of the servient heritage. 

Explanation /. — An easement is impliedly released — 

( а ) where the dominant owner expressly authorises an act of a permanent 
nature to be done on the servient heritage, the necessary consequence of which is to 
prevent his future enjoyment of the easement, and such act is done in pursuance of 
such authority : 

(б) where any permanent alteration is made in the dominant heritage of such 
a nature as to show that the dominant owner intended to cease to enjoy the easement 
in future. 

Explanation II . — Mere non-user of an easement is not an implied release 
within the meaning of this section. 

Illustrations . 

(a) A , B and C are co-owners of a house to which an easement is annexed. A , without the 
consent of B and C% releases the easement. This release is effectual only as against A and his legal 

representative. 

(<$) A grants B an easement over A's land for the beneficial enjoyment of his house. B assigns 
the house to C. B then purports to release the easement. The release is ineffectual. 

(<r) A , having the right to discharge his eavesdroppings into B's yard, expressly authoiizes B 
to build over this yard to a height which will interfere with the discharge. B builds accordingly. A's 
easement is extinguished to the extent of the interference. 

(d) A , having an easement of right to a window, builds up that window with bricks and 
mortar so as to manifest an intention to abandon the easement permanently. The easement is im- 
pliedly released. 

(e) A y having a projecting roof by means of which he enjoys an easement to discharge eaves- 
droppings on B's land permanently alters the roof, so as to direct the rain-water into a different 
channel and discharge it on C's land. The easement is impliedly released. 

39. An easement is extinguished when the servient 
owner, in exercise of a power reserved in this behalf, re- 
vokes the easement. 

40 . An easement is extinguished where it has been 
imposed for a limited period, or acquired on condition that 
it shall become void on the performance or non-perform- 
ance of a specified act, and the period expires or the 
condition is fulfilled. 

41 . An easement of necessity is extinguished when 
the necessity comes to an end. 

Illustration . 

A grants B a field inaccessible except by passing over A's adjoining land. B afterwards pur- 
chases a part of that land over which he can pass to his field. The right of way over A's land 
which B had acquired is extinguished. 


Extinction by revocation. 


Extinction on expiration of 
limited peiiod or happening 
of dissolving condition. 

Extinction on termination 
of necessity. 


See* 88. — An agreement to build a common 
wall with holes indicating permission to end the 
rafters of the next storey which may be construct- 
ed does not imply consent to close ventilators 
by building such next storey. 19*3 Lah. 249. 
Permanent alteration in the dominant heritage 
roast be such “as to 8how that the dominant 
owner intended to cease to enjoy the easement in 
future, and unless such ap intention is establish- 


ed the dominant owner cannot be disentitled to* 
the easement on the ground of non-yijSer. 25 I. C. 
383. An agreement by one of several co-owners 
of a dominant tenement; to effect a release of an 
easement is not effectual against the other co- 
owners. 19 I. C. 908^6 S. L. R. 265. Cfn this- 
section, ste also 35 Cal. 889; 26 Bom. 374 ; 7 I.C, 
813 ; 8 M. L.T. 292. 
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T , . . , 42 . An easement is extinguished when it becomes 

«nent? nCtl ° n ° ugeless ease * incapable of being at any time and under any circum- 
stances beneficial to t{ie dominant owner. 

43 . Where, by any permanent change in the dominant heritage, the burden on 
. the servient heritage is materially increased and cannot 

ch ange* in* domitfant^erTtage? 1 be r ? du ? ed bythe servient owner without interfering with 

the lawful enjoyment of the easement, the easement is 

extinguished, unless — 

(а) it was intended for the beneficial enjoyment of the dominant heritage, to 
whatever extent the easement should be used ; or 

(б) the injury caused to the servient owner by the change is so slight that no 
reasonable person would complain of it ; or 

(c) the easement is an easement of necessity. 

Nothing in this section shall be deemed to apply to an easement entitling the 
dominant owner to support of the dominant heritage. 

Extinction on permanent 44 . An easement is extinguished where the servient 

^Tuperior force 1601 hentage heritage is by superior force so permanently altered that 
J L ~ e the dominant owner can no longer enjoy such easement : 

Provided that, where a way of necessity is destroyed by superior force, the 
dominant owner has a right to another way over the servient heritage, and the provi- 
sions of section 14 apply to such way. 

Illustrations . 

(a) A grants to B , as the owner of a certain house, a right to fish in a river running through 
A's land. The liver changes its course permanently and runs through C's land. B's easement is 
extinguished. 

(t>) Access to a path over which A has a right of way is permanently cut off by an earth- 
quake. A's right is extinguished. 

Extinction by destruction of 45. An easement is extinguished when either the 

either hentage. dominant or the servient heritage is completely destroyed. 

Illustration. 

A has a right of way over a road running along the foot of a sea-cliff. The road is washed 
away by a permanent encroachment of the sea. A's easement is extinguished. 

46 . An easement is extinguished when the same 

Extinction by unity of person becomes entitled to the absolute ownership ot the 
ownership. whob of the dominant and servient heritages. 


Sec. 42 . — See also notes under S. 13 supra. 

Easement of necessity is one without 
which the tenement cannot be used at all and 
not merely one which is necessary for its more 
convenient enjoyment. 50 I. C. 756. An ease- 
ment which ceases to be beneficial to the domi- 
nant owner might become extinguished. 50 l.C. 
756 (33 All. 461, Kef.). 

Sec. 43 . — Whether an additional burden alleged 
to have been imposed on the servient tenement 
could be reduced without difficulty to its original 
limit by the construction or alteration of a struc- 
ture, the easement is not extinguished. 44 A. 343 
= 20 A. I>. J. 202 ~ 1922 All. 28. An easement 
of ^ignt and air for windows is not extinguished 
on demolition of a wall which is re-built without 
delay. 24 Bom. L. R. 83=46 B. 448 = 1922 Bom. 
3. The owner of an easement is precluded from 
increasing his right on the alteration of his do- 
minant tenement. In u case, where by change cf 
height, eaves discharge water with increased force, 
it is held that an additional burden is put upon 
the plaintiff's land. 32 C. L. J. 27 =58 I. C. 854 
= 240. W. N. 896 (Burden of proof. that no 
additional burden is imposed lies on dominant 
owner). An owner of the dominant tenement 


had a right to drop water from his eaves at a 
distance of seven feet height. He increased the 
height three times and allowed water to drop 
through pipes. Held , that his easement was ex- 
tinguished by the increase of burden. 58 l.C. 9 67. 
Dominant owner increasing height of water spout 
dropping water on servient tenement by 4 feet — 
Easement is not destroyed. 102 l.C. 447 =A.I.R ( . 
1927 Lah. 492. On this section, see also 7 Cal. 453. 

Sec. 45 . — See 7 Bom. L. R. 352. 

Sec. 46 ,— As to extinction of easements by 
merger, see A.I.K. 1926 Cal. 92. The unity of the 
dominant and servient estates in the same person 
extinguished the easement appurtenant to the do- 
minant estate for no person can have an easement 
in land which he himself oWns. But unity of 
title will not extinguish an easement, unless the 
ownership of the two estates be co extensive, 
equal in validity, quality and other circum- 
stances. If there has been unity of possession 
merely and not unity of seisin for estates , in fee 
9‘imple an estate which has been thereby suspend- 
ed will revive on severance of the union, but if 
there has been unity of seisin for estates in fee 
simple and not tmity of possession merely, all 
easements are absolutely extinguished and wifi 
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Illustrations. 

(a) *4, as the owner of a house, has a right of way over B's field. A mortgages his house, 
and B mortgages his field to C . Then C forecloses both mortgages and becomes thereby absolute 
owner of both house and field, The right of way is extinguished. 

(b) The dominant owner acquires only part of the servient heritage : the easement is not 
extinguished, except in the case illustrated in section 41. 

{c) The servient owner acquires the dominant heritage in connection with a third person ; the 
easement ft not extinguished. 

(</) The separate owners of two separate dominant heritages jointly acquire the heritage 
which is servient to the two separate heritages : the easements are not extinguished. 

(r) The joint owners of the dominant heritage jointly acquire the servient heritage : the ease- 
ment is extinguished. 

(/*) A single right of way exists over two servient heritages for beneficial enjoyment of a 
single dominant heritage. The dominant owner acquires only one of the servient heritages. The 
easement is not extinguished. 

Cf) A has a right of way over B } s road. B dedicates the road to the public. A's right of 
way is not extinguished. 

„ . . 47. A continuous easement is extinguished when it 

men^ UnCUOn y nonenjoy totally ceases to be enjoyed as such for an unbroken period 

of twenty years. 

A discontinuous easement is extinguished when for a like period, it has not 
been enjoyed as such. 

Such period shall be reckoned, in the case of a continuous easement, from the 
day on which its enjoyment was obstructed by the servient owner, or rendered impossi- 
ble by the dominant owner ; and, in the case of a discontinuous easement, from the day 
on which it was last enjoyed by any person as dominant owner : 

Provided that if, in the case of a discontinuous easement, the dominant 
owner, within such period, registers, under the Indian Registration Act, 1877, 1 
a declaration of his intention to retain such easement, it shall not be extinguished until 
a period of twenty years has elapsed from the date of the registration. 

Where an easement can be legally enjoyed only at a certain place, or at certain 
times, or between certain hours, or for a particular purpose, its enjoyment during the 
said period at another place, or at other times, or between other hours, or for another 
purpose, does not prevent its extinction under this section. 

The circumstance that, during the said period, no one was in possession of the 
servient heritage, or that the easement could not be enjoyed, or that a right accessory 
thereto was enjoyed, or that the dominant owner was not aware of its existence, or 
that he enjoyed it in ignorance of his right to do so, does not prevent its extinction 
under this section. 

An easement is not extinguished under this section — 

{a) where the cessation is in pursuance of a contract between the dominant 
and servient owners ; 

(6) where the dominant heritage is held in co-ownership, and one of the co- 
owners enjoys the easement within the said period ; or 


not revive, unless they are recreated on severance 
of the former dominant and servient estates. 50 
Cal. 356 = 36 C. L. J. 161 = 1923 Cal. 8. See also 
A. W. N. (1887) 260. Right of ownership and 
easement are incompatible, A. W. N. (1883) 68. 

See. 47. Principle of Section. —.SV r 45 
Bom. 80 = 57 L C. 143-22 Bom. L. R. 415. An 
easement is not extinguished where its user is 
suspended in pursuance of a contract between 
the dominant and the servient owners. A person 
who purchases the servient tenement in an exe- 
cution sale with knowledge of the easement is 
bound thereby. 56 P. W. R. 1918 = 45 I. C. 618 
= 34 P. L. R. 1918. 

Water. — Flowing of water continuously 
through a rill, Cuttai and another water- 
course may form a natural stream in which 
easement rights may be acquired as against 
Government. 31 I. C. 982. If the Government 
wished to claim right to water riowing through 


pattah land they can do it only when classifying 
the bed separately as poramboke ; otherwise the 
ryot can retain it as his property. 31 I. C. 982. 
Whether a prescriptive right to light ard air is 
lost through abandonment, depends on the inten- 
tion of the parties to be gathered from the circum- 
stances and the interval of non-user. 49 I.C. 752. 
It is not necessary for the building to enjoy the 
light, that it should be identical witji that which 
acquired the right, either in structure or the pur- 
poses for which it is to be used. 49 I.C. 753 (30- 
Cal. 503 ; 3 C.W.N. 28, Ref.). On this section, see 
also 8 M. L. T. 292 ; 5 M.L.T. 216 ? 18 I. C. 85. 
An easement of light ; { and air for windows is not 
extinguished on demolition of a wall which is 
re-built without delay. 24 Bom. L. R. 83^46 £. 
448= 1922 Bom. 3. 

1 Act III of 1877 yras repealed and re-enacted 
by the Indian Registration Act, 1908 (XVI of 
1908). 
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(c) where the easement is a necessary easement. 

Where several heritages are respectively subject to rights of way for the benefit 
of a single heritage, and the ways are continuous, such rights shall, for the purposes 
of this section, be deemed to be a single easement. 

Illustration . 

A has, as annexed to his house, rights of way from the high road ihitner o\. r the heritages X 
and Z and the intervening heritage Y. Before the twenty years expire’ A exerci^ his right of way 
over X. His rights of way over Y and Z are not extinguished. 

Extinction of accessory 48. When an easement is extinguished, the rights 

(if any) accessory thereto are also extinguished. 

Illustration. 


A has, an easement to draw water from B's well. As accessory thereto he has a right of way 
over B's land to and from the well. The easement to draw water is extinguished under section 47 
The right of way is also extinguished. 

49. An easement is suspended when the dominant owner becomes entitled to 
possession of the servient heritage for a limited interest 
therein, or when the servient owner becomes entitled to 

possession of the dominant heritage for a limited interest therein. 

50. The servient owner has no right to require that a" easement be continued ; 

and, notwithstanding the provisions of section 26, he is 
Servient owner not entitled not entitled to compensation for damage caused t<\ the 
to require continuance. , , ., . . f* ... 

servient heritage in consequence of the extinguishment 

or suspension of the easement, if the dominant owner has given to the servient owner 
such notice as will enable him, without unreasonable expense, to protect the servient 
heritage from such damage. 

Where such notice has not been given, the servient 
Compensation for damage owner is entitled to compensation for damage caused to- 
caused by extinguishment. the serv j en t heritage in consequence of such extinguish- 
ment or suspension. 

Illustration. 


Suspension of easement. 


A. in exercise of an easement, diverts to his canal the water of B's stream. The diversion 
continued for many years, and during that time the bed of the stream p«*ril) fills up. A 'hen aban- 
dons his easement, and restores the stream to its ancient course. B' land is consequently flooded. 
B sues A for compensation for the damage caused by the flooding. It is proved th«t A gave B a 
month’s notice of his intention to abandon the easement, and that such notice was sufficient to* 
enable B , without unreasonable expense, to have prevented the damage. The suit must be c.bmissed. 


IS a 


51. An easement extinguished under section 45 revives (<7) when the destroyed 
. , . . heritage is, before twenty years have expired, restored by 

Reviva o easemen s. the deposit of alluvion ; (6) when the destroyed heritage 

servient building and before twenty years have expired such building is rebuilt 


Sec. 49. — See 16 I. C. 365 = (1913) M.W.N. 95. 

Sec. 50 . — The owner of a servient tenement over 
which the dominant owner had acquired a light 
to discharge his water, cannot insist that the 
water should be continued to be so discharged. 
46 I. C. 24. See also 2 C. L. K. 141. An easement 
exists only for the benefit of the dominant tene- 
ment and a servient owner gets no right to insist 
on its continuance or to sue for damages on 
its abandonment. 17 C. W. N. 1066 = 20 I. C. 
81c *= 18 C. L. J. 131 * As to the natural right to 
collect and retain surface water, or to allow it to 
flow on naturally to the lower lands, see 
4 P. 81=2 P. 110 = 1922 (Pat.) 305 = 

1923 P. 65. 'The owner of the servrent tenement 
acquires no reciprocal rights as against the 
owner of the dominant tenement with regard to 
the flow of surface’ water, that is, water not pas- 
sing through a defined channel. 4 P. L. T. 81 - 
2 P. Iio = (i9*2) Pat. 305 = 19*3 P* 65. The 
owner of the servient tenement cannot compel 


the owner of the dominant tenement to continue 
the exercise of his light even where that right 
has been exercised uninterruptedly for over 20* 
years and even if its exercise should be beneficial 
to the servient tenement. {Ibid.) On this section, 
see also 1 Luck C. 2 38. 

Sec. 51 . — [See also notes under S. 49.] Whei> 
a dominant tenement is rebuilt, the dominant 
owner has no right to impose a greater burden on 
the servient tenement than the piescriptive 
quantity of the right enjoyed 33 I. C. 6i$ = 
9 S. L. R. roi, Blocking up an old window' and 
building another of the same dimensions in ano- 
ther place is an imposition of a burden on the- 
servient tenement which was not existing till 
then, (Ibid.) But the right of the dominant 
owner under the common law to free access of 
light and air through an ancient window is not 
lost by shifting the window backwards or for- 
wards. (Ibid.) 
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upon the same site; and (c) when the destroyed heritage is a dominant building and 
before twenty years have expired, such building is rebuilt upon the same site and in 
such a manner as not to impose a greater burden on the servient heritage. 

An easement extinguished under section 46 revives when the grant or bequest 
by which unity of ownership was produced is set aside by the decree of a competent 
Court. A necessary easement extinguished under the same section revives when the 
unity of ownership ceases from any other cause. 

A suspended easement revives if the cause of suspension is removed before the 
right is extinguished under section 47. 

Illustration . 

A, as the absolute owner of field W has a right of way thither over B's field Z. A obtains 
from B a lease of Z for twenty years. The easement is suspended so long as A remains lessee of Z . 
But when A assigns the lease to C, or surrenders it to B, the right of way revives. 

CHAPTER VI. 


Licenses. 

52 . Where one person grants to another, or to a definite number of other persons 

“ 1 icense ” defined a to do, or continue to do, in or upon the immove- 

C l able property of the grantor, something which would, in 

the absence of such right, be unlawful, and such right does not amount to an casement 
or an interest in the property, the right is called a license. 

53 . A license may be granted by any one in the circumstances and to the extent 

in and to which he may transfer his interests in the pro- 
W ho may grant license. perty affected by the ] icenS e. 

„ , 54 . The grant of a license may be express or impli- 

impUed^ may 6 expre:sSecl or ed from the conduct of the grantor, and an agreement 

which purports to create an easement, but is ineffectual 
for that purpose, may operate to create a license. 

55 . All licenses necessary for the enjoyment of any 
Accessory licenses annexed interest, or the exercise of any right, are implied in the 
y a "‘ constitution of such interest or right. Such licenses are 

called accessory licenses. 

1 'llu strati on. 

A sells the trees growing on his land to B. B is entitled to go on the land and take away the 

trees. 


Grant may be expressed or 
implied. 


56 . Unless a different intention is expressed or necessarily implied, a license 

License when transferable. t0 attend a plaCe of pubIic enterta!nment m *y transfer- 

red by the licensee ; but, save as aforesaid, a license 

cannot be transferred by the licensee or exercised by his servants or agents. 

Illustrations . 

(<2) A grants B a right to walk over A's field whenever he pleases. The right is not annexed 
to any immoveable property of B. The right cannot be transferred. 

(0) The Government grant B a license to erect and use temporary giain-sheds on Government 
land. In the absence of express provision to the contrary, B's servants may enter on the land for 
the purpose of erecting sheds, erect the same, deposit grain therein and remove grain therefrom. 


Sec. 52 . — A licensee is a person without any 
title and has no interest in the land. 38 All. 178 = 
32 I. C. 346 = 14 A. L. J. 1 37, 1 icense and ease- 

ment distinguished. 7 Bom. L. R. 352 ; 23 Bom. 
397 ; 4 M. H. C. 98 ; 16 Mad. 304 ; 8 Bom. L. K. 
310 (Permission to use land as burial ground); 
16 M. 280 (Right to put up trap for elephants). 
License, if transferable. See 84 I. C. 284 = 1924 
All. 825. License may be implied from circum- 
stances. See 1925 AIL 203. A weighman in an old 
market allowed by Government to continue the 
^ame calling in the new market, does not acquire 
-atty exclusive privilege and is only a licensee. 23 
t. C. 922 = 12 A. L. J. 447. Validity of 4 tiansfer 
<by a holder of a licence to build 1 Luck C. 238 = 


103 I. C. 681 = A. I. R. 1927 oudh 3M. A licen- 
see having no interest in property cannot main- 
tain a suit for possesion. 103 I. C. 43 = A I. R. 
1927 Ail. 633. License to use privy as dwelling 
house — If revocable 51 Bom. 274 = 101 I.C. 210*= 
29 Bom. L. R. 78«=A.I.R. 1927 Bom. 115. As to 
wheather a licence is revocable, see also 29 Bom. 
L. R 312 = 100 I. C. 393- A. I. R, i£27 Born. 
24°. 

Sec. 53 . — See 7 Bofc*. 336. 

Sec. 56 . — Validity of a tratt&fer by a bolder of 
a licence to build. 1 Luck. C. 238 — 103 I. C. 681 
= A. I. R. 1927 Oudh 314. As to transfer by one 
licensor to his co-licensor, See A. I. R ,1927 All. 
IQ 7 - 1 
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57. The grantor of a license is bound to disclose to 
defects* 0 * S U * y *° dlSC ° S6 ^ censee defect in the property affected by the 

license, likely to be dangerous to the person or property 
of the licensee, of which the grantor is, and the licensee is not, aware. 


Grantor’s duty not to render 
property unsafe. 


Grantor’s transferee not 
hound by license. 


58. The grantor of a license is bound not to do any- 
thing likely to render the property affected by the license 
dangerous to the person or property of the licensee. 

59, When the grantor of the license transfers the 
property affected thereby, the transferee is not as such 
bound by the license. 


60. A license may be revoked by the grantor, 
License when revocable. unless— 


Secs. 57 and 58. Per Curiam. — It is necessary 
that the legislature in India especially in view of 
conditions prevalent in Bombay should undertake 
legislation on the lines of the Housing of Work- 
ing Classes Act of 1890 in England. 51 Bom 274 
= 101 I. C. 210 = 29 Boro. L. R. 78= A. I. R. 
19*7 Bom, 1 15. 

Sec. 59. — Enjoyment under a license for a long 
time does not constitute adverse possession. 44 
A. 726 = 20 A. L. J. 608 = 1923 All. 140(1). 
S. 59 has no application to a case in which one 
of two joint licensors transfers his interest in the 
property with respect to which the license has 
been granted in favour of his co-licensor. The 
transferee contemplated by the section must be a 
person who was not the licensor himself. 98 I. C. 
8i4 = A. I. R. 1927 All. 197. S. 59 cannot be 
interpreted so as to give the transferee a right of 
revocation of a license which would not be 
exercisable by the transferor himself. (37 All. 
91, fol.) 1 Luck. C. 44 = 102 I. C. 26 = A. I. R. 
1927 Oudh 206. The transferee of a licensor 
cannot revoke a license, when the licensee has 
effected a work of permanent character and 
incurred expenses, 37 All. 91=26 I. 0.445 = 13 
A. L. J. 1. See also 91 I C. 1031 = 13 O. L. J. 
170 ; 97 I. C. 337 = A. I. R. 1926 All. 714 ; 84 
I. C. 264 = 1924 All. 750. 

Sec. 60. — The grantor of a license is under an 
obligation to place the licensee in a position to 
enjoy the license. 36 C. L. J. 271 = 1923 Cal. 49. 
Where a license coupled with a transfer of pro- 
perty is granted, the transferee of the licensor is 
not entitled to revoke such license. 30 I. C. 581 
*13 A. L. J. 886. (16 C. 649, Ref.). See also 4 
M. H. C. 98. An appropriation of the land 
licensed to any use inconsistent with the enjoy- 
ment of the license works a revocation and the 
licensee may maintain an action for damages 
against the licensor for breach of contract in 
unlawfully revoking it. (/ bid .) A license to catch 
elephants for consideration is not revocable, for 
it is a license coupled with an interest. {Ibid.) 
Where there is a grant of an exclusive right to 
catch elephants within a specified area for a 
specified period it does not foUow as a matter of 
course that the grantee would be entitled to 
exclusive occupation of the entire territory dur- 
ing that time. 36 C. L. J. 271=1923 Cal. 49. 
Building license — Effect of revocation. 19 I. C. 
*53-1 9 C. L. J. 321 ; See also 3 A. L. J, 760 = 
89 AH. 133 ’ 34 I. C. 471 = 12 N. L. R. 75 (34 I, 
C. 471 re i. ; 16 Cal. 640 ) A licensee permitted 
to build a house and reside therein is entitled to 

125 


be indemnified if evicted by the licensor’s 
successor. A bare license may be revoked at the 
grantor's will and on reasonable notice, but a 
license coupled with grant is irrevocable. 19 I. C. 
853 — 19 c - I- J- 321 ; 22 N. L. R. 162. Where a 
license is granted to building houses on a site and 
the licensee erects a work of a permanent nature, 
the license cannot be revoked. 106 I.C. 479 = A. I. 
R. 1927 All. 342 ; The principle of this section is 
also applicable to Berar. See 94 l.C. 923 = A. I.R. 
1926 Nag. 376. Section also applies to transferee 
of property. 97 I. C. 337 = A. I. R. 1926 All. 714 
(39 All. 91, fol. A.I. R, 1923 All. 140 dist.; A 
licensor cannot be allowed to revoke the license 
on condition of his making compensation to the 
licensee for loss incurred by the revocation of the 
license. 98 I. C. 8i4 = A. I.R. 1927 All. 197. 
Buildings of mud walls and thatched roof built 
for the purpose of school and which were in 
existence and kept under regular repair for about 
30 years were held to be a work of a permanent 
character. (28 All 741, foil.) 1 Luck. C* 44 = 
102 I. C. 26 -A. I R. 1927 Oudh 206 ; see also 97 
I. C. 337 = A. I. R. 1926 All. 714. A licensee is 
entitled to damages for breach of any contract or 
for an improper revocation of his license in a 
proper case ; the Court will allow revocation only 
on payment. 49 I. C. 81 1 = (1918) M. W. N. 772. 
Under the Act a license is of a personal charac- 
ter not merely as regards the grantee, but also as 
regards the grantor. It ceases the moment the 
property passes to another from the grantor 
whether by inheritance or otherwise. 18 N. L. R. 
76 = 1922 Nag. 162. The heirs of the licensor 
may treat the licensee as a trespasser and eject 
him without notice of revocation. Ibtd. A license 
coupled with a void grant is revocable save (1) 
when the licensee entered into occupation and 
paid rent and (2) when the licensee acting on 
the license has executed a work of permanent 
character, and incurred expense in so doing. 34 
I. C. 471 = 12 N. L R. 75 (21 Ch. D. 9 ; (1901) 
2 Ch. 598 ; and 8 A. 60, ref. to.) Thatched 
house may be a work of permanent character. 
See 1925 All. 203. A license cannot be revoked 
during licensee’s lifetime when the license had 
made permanent improvements. 48 I.C. 723. 
When plff. allowed deft, to execute on plff.’s land 
an iirigation scheme of considerable expense and 
permanent benefit to a very large number of vil- 
lages, held , that the agreement created a license 
which could not be revoked at the instance of 
the plff. 47 I. C. 166. A licensee in possession 
does not, like the tenant, by denying title of the 
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(a) it is coupled with a transfer of property and such transfer is in force : 

(b) the licensee, acting upon the license, has executed a work of a permanent 
character and incurred expenses in the execution. 

Revocation express or impli* 61. The revocation of a license may be express or 

cd * implied. 

Illustrations . 

(<*) A , the owner of a field, grants a license to B , to use a path across it. A, with intent to 
revoke the license, locks a gate across the path. The license is revoked. 

(b) A , the owner of a field, grants a license to B to stack hay on the field. A lets or sells the 
field to C. The license is revoked. 


License when deemed ievok- 
ed. 


62. A license is deemed to be revoked — 


(a) when, from a cause preceding the grant of it, the grantor ceases to have 
any interest in the property affected by the license : 

( b ) when the licensee releases it, expressly or impliedly, to the grantor or his 
representative : 

(c) where it has been granted for a limited period, or acquired on condition 
that it shall become void on the performance or non-performance of a specified act, 
and the period expires, or the condition is fulfilled ; 

(d) where the property affected by the license is destroyed or by superior force 
so permanently altered that the licensee can no longer exercise his right : 

( e ) where the licensee becomes entitled to the absolute ownership of the pro- 
perty affected by the license : 

(/) where the license is granted for a specified purpose and the purpose is 
attained, or abandoned, or becomes impracticable : 

(g) where the license is granted to the licensee as holding a particular office, 
employment or character, and such office, employment or character ceases to exist : 

( h ) where the license totally ceases to be used as such for an unbroken period 
of twenty years, and such cessation is not in pursuance of a contract between the 
grantor and the licensee : 

( i ) in the case of an accessory license, when the interest or right to which it is 
accessory ceases to exist. 

63. Where a license is revoked, the licensee is entitled to a reasonable time to 

leave the property affected thereby and to remove any 
cation enSeeS nFhtS ° n rGV °* g°°^ s which he has been allowed to place on such 

property. 

64. Where a license has been granted for a consideration, and the licensee, 

without any fault of his own, is evicted by the grantor 
Licensees rights on eviction. b e f ore h e has f u Ry enjoyed, under the license, the right 

for which he contracted, he is entitled to recover compensation from the grantor. 


THE INDIAN EVDENCE ACT, (I OF 1872). 
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I of 1916, S. 2; in Kachin Hill tracts, as regards Hill tribes Reg. I of 1895, S. 3; in certain tracts in 
the Chin Hills, Reg. 5 of 1896, S. 3 ; in Upper Burmah except the Shan States (with an addition) 
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grantor of the license forfeit the license and 
become liable to ejectment. 1923 All. 403. (15 
A.L.J. 592, ref.) See also A. I. R. 1925 All. 203. 

Sec. 02 . — See 21 A. W. N. 175. 

Seci. 63 and 64. — In the absence of anything 
showing the restriction as to the method of build- 
ing by a licensee, of a land set for building 


purposes, there is no warrant to hold that the 
license was granted to build in a particular 
manner. 18 A. L. J. 781 =^58 I. C. 410. See also 
Bom. P. J. (1892) 123. A suit for ejectment of 
a licensee is maintainable without notice to quit 
even though the licensee has erected huts on the 
land. 27 C, L. J. 5*3 45 I- C. 317. 
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72, Proof of document not required by law to 
be attested* 

73* Comparison of signature, writing or seal 
with others, admitted on proved* 

yuBLuc documents. 

74. Public documents. 

. 7&» Private, documents* 

76. Certified copies of public documents* 

77 . Proof of documents by production of cer- 


Sections, 

fied copies. 

78. Proof of other official documents. 

PRESUMPTION AS TO DOCUMENTS, 

79. Presumption as to genuineness of certified 
copies. 

8 q. Presumption as to documents produced as 
record of evidence. 

8x. Presumption as to Gazettes, newspapers, 
private Acts of Parliament and other documents. 

82. Presumption as to document admissible in 
England without proof of seal or signature. 

83. Presumption as to maps or plans made by 
authority of Government. 

84. Presumption as to collections of laws and 
reports of decisions. 

85. Presumption as to powers-of- attorney. 

86. Presumption as to certified copies of for- 
eign judicial records. 

87. Presumption as to books, maps and 
charts. 

88 . Presumption as to telegraphic messages. 

89. Presumption as to due execution, etc., of 
documents not produced. 

90. Presumption as to documents thirty years 
old. 

CHAPTER VI. 

Of the Exclusion of oral by 

DOCUMENTARY EVIDENCE. 

91 Evidence of terms of contracts, grants and 
other dispositions of property reduced to form of 
document. 

92. Exclusion of evidence of oral agreement. 

93. Exclusion of evidence to explain or amend 
ambiguous document. 

94. Exclusion of evidence against application 
of document to existing facts. 

95. Evidence as to document unmeaning in 
reference to existing facts. 

96. Evidence as to application of language 
which can apply to one only of several persons. 

97. Evidence as to application of language to 
one of two sets of facts* to neither of which the 
whole correctly applies. 

9 8. Evidence as to meaning of illegible char- 
acters, etc. 

99* Who may give evidence of agreement 
varying terms of document. 

too. Saving of provisions of Indian Succession 
Act relating to wills. 

PART III. 

PRODUCTION AND EFFECT OF 

EVIDENCE. 

CHAPTER VII. 

OF THE BURDEN OF PROOF, 

101, Burden of proof. 

102. On whom burden of proof lies. 

iq 3» Burden of proofs as to particular fact. 

104* Burden of proving fact to be proved to 
make evidence admissible. 

105. Burden of proving that case of accused 
comes within exceptions. 

106. Burden of proving fact especially withU* 
knowledge, 

107. Burden of proving death of person known 
to have been alive within thirty years, 

108. Burden of proving that person in alive who 
has sot been heard of for seven yeas*. 

109* Burden of proof as to relationship in the 
cases of partners, landlord and tenant, principal 
and agent. 

no. Burden of proof a 5 to o v is * ? hi p. 
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Sections. 

nr. Proof of good faith in transactions wh ere 
one party is in relation of active confidence. 

I la. Birth during marriage conclusive proof 
of legitimacy. 

1 13. Proof of cession of territory. 

1 14. Court may presume existence of certain 

faota. 

CHAPTER VIII. 

Estoppel. 

1 13. Estoppel. 

1 16. Estoppel of tenant ; 

and of licensee of person in possession. 

117. Eatoppel of acceptor of bill of exchange 
bailee or licensee. 

CHAPTER IX. 

Of Witnesses. 

1 18. Who may testify. 

1 19. Dumb Witnesses. 

120. Parties to civil Suit, and their wives or 
husbands. 

Husband or wife of person under criminal 

trial, 

12 1. Judges and Magistrates. 

122. Communications during marriage. 

123. Evidence as to affairs of State. 

124. Official communications. 

125. Information as to commission of offences. 

126. Professional communications. 

127. Section 126 to apply to interpreters, etc. 

128. Privilege not waived by volunteering evi- 
dence. 

129. Confidential communications with legal 
advisers. 

130. Production of title-deeds of witness not 
a party. 

131. Production of documents which another 
person having possession could refuse to produce. 

132. Witness not excused from answering on 
ground that answer will criminate. 

Proviso. 

133. Accomplice. 

134. Number of witnesses. 

CHAPTER X. 

Of the Examination of Witnesses. 

135. Order of production and examination of 
witnesses. 

136. Judge to decide as to admissibility of evi- 
dence. 

137. Examinationrin-chlef, 

Cross-examination . 

Re-examination. 

138. Order of examinations. 

Direction of re-examination. 


Sections. 

139. Cross-examination of person tailed to 
produce a document. 

140. Witnesses to character. 

141. Leading questions, 

14*. When they must not be asked. 

143. When they may be asked. 

144. Evidence as to matters in writing, 

145. Cross-examination as to previous state- 
ments In writing. 

146. Questions lawful in cross-examination. 

147 When witness to be compelled to answer. 

148. Court to decide when question shall be 
asked and when witness compelled to answer. 

149. Question not to be asked without reason- 
able grounds. 

150. Procedure of Court in case of question 
being asked without reasonable grounds. 

1 J5 1 . Indecent snd scandalous questions. 

152. Questions intended to Insult or annoy. 

153. Exclusion of evidence to contradict ans- 
wers to questions testing veracity. 

134- Question by party to his own witness. 

155. Impeaching credit of witness. 

136. Questions tending to corroborate evidence 
of relevant fact, admissible. 

157. Former statements of witness may be 
proved to corroborate later testimony as to same 
fact. 

138. What matters may be proved in connec- 
tion with proved statement relevant under sec- 
tion 3* or 33. 

139. Refreshing memory. 

When witness may use copy of document 
to refresh memory. 

160. Testimony to facts stated in document 
mentioned in section 159. 

161. Right of adverse party as to writing used 
to refresh memory. 

162. Production of documents. 

Translation of documents. 

163. Giving, as evidence, of document, called 
for and produced on notice. 

164. Using, as evidence, of document produc- 
tion of which was refused on notice. 

165. Judge’s power to put questions or order 
production. 

166. Power of Jury or assessors to put questions. 

CHAPTER XI. 

OF IMPROPER ADMISSION AND REJECTION OF 
Evidence. 

167. No new trial for improper admission or 
rejection of evidence. 

SCHEDULE— ENACTMENTS REPEALED. 


THE INMAN EVIDENCE ACT, (I OF 1872). 

[i5</i March, 1872. 
Whereas It is expedient to consolidate, define 
Preamble. and amend the law of evidence ; It is hereby enacted as 

follows 

PART I. 

Relevancy of Facts, 
chapter 1. 

PRELIMINARY. 

I. This Act may be called The INDIAN EVIDENCE 
ACT, 1872. 


Short title, 
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It extends to the whole of British India, and ap- 
plies to all judicial proceedings in or before any Court, in- 
cluding Courts-martial [other than Courts-martial convend under the Army Act] 1 [or the 
Air Force Act] 2 but not to affidavits presented to any Court or officer, nor to pro- 
ceedings before an arbitrator and it shall come into force 
on the first day of September, 1872. 


Extent. 


Commencement of Act. 


Sec. 1. — 1 The words in brackets were inserted 
by Act XV11I of 1919. 

2 Inserted by by Act X cf 1927. 

But see the Army Act. (44 & 45 Viet. C. 58), S. 
127, which is as follows : — 

“A Court-martial under this Act shall not, as 
respects the conduct of its proceedings, or the 
reception or rejection of evidence, or as respects 
any other matter or thing whatsoever, be subject 
to the provisions of the Indian Evidence Act, 
1872, or to any Act, law or ordinance of any 
legislature whatsoever, other than the Parlia- 
ment of the United Kingdom,” 

Act I of 1872 is (subject to such modifications 
as the Governor General in Council may direct) 
applicable to all proceedings before Indian 
Marine Courts — see Act XIV of 1887, S, 68. 

Rules in this Act are rules of logic, (1914) M. 
W.N. 931. Act is not exhaustive. 39 C. 164= 15 
C.W.N. 1053=: 12 I.C. 273 = 12 Cr, L. J. 505 = 14 
C. L. J. 375- See also 39 M. 449 ; 14 I. C. 721. 
The provisions of theEvidence Act are not exhaus- 
tive of the rules of evidence and the Courts can 
invoke the aid of the principles of jurisprudence 
of English law as supplementing and explaining 
the rules of evidence given in the Act. 39 Mad. 
449 = 28 M. L. J. 329 = 28 I. C. 5 18 = 16 Cr L. J. 
294. The provisions of the Act are independent 
of the Rules of procedure contained in Crim. 
Pro, Code, and must have full scope, unless 
clearly repealed or altered by another statute. 
7 Lah. 84 = 94 I. C. 901 = 27 Punj. L. R. 583 = 
A.I.R. 1926 Lah. 88 The records of the German 
Court authenticated in the manner prescribed by 
Ss. 14 and 15 of the English Extradition Act are 
admissible in evidence. 39 Cal. 164= 15 C. W. N. 
1753 = 121. C. 273. Evidence properly admitted 
for one purpose must be admissible for all pur- 
poses in the cause. 37 Bom. 122 « 40 I. A. 1=24 
M. L. J. 176 = 17 C. W. N. 358. (P. C.) (O. A. 
from 12 Bom. L. R. 316 = 5 I. C. 457). See also 
1 1 Bom. L. R. 926 = 4 I. C. 652. No court has a 
right to look at any document or any papers other 
than those on the record unless the Judge gives 
to the parties to the suit an opportunity of being 
heard and making their submission with regard to 
what is contained in documents outside the record 
to which the Judge desires to refer. 1923 
Cal. 194. Conjecture should not be the basis of 
a' judgment. 1924 Nag. 363. Statements which 
are not admissible in evidence cannot be rendered 
admissible by consent of parties. 1923 Lah. 630. 
See also 1924 P. 284 ; 56 I. C. 906. Omission 
to object to the reception of evidence does 
not make irrelevant evidence relevant and 
the objection can be taken on second ap- 
peal. 44 Bom. 192=55 I. C. 316 = 22 Bom. 
L. R. 57* See also 47 M. L. J. 640 ; (1924) 
Nag. 358 ; 79 I. C. 1029 = 1924 All. 918. See also 
40 1 . C. 553. Where a piece of evidence not 
proved in the proper manner has been admitted 
without objections the opposite party cannot chal- 
lenge it at a later stage. But the principle on 


which unobjected evidence, is admitted, does not 
apply where evidence has been received without 
objection in direct contravention of an impera- 
tive provision of law. 35 C. L J. 473 = 27 C. W. 
N. 134 = J922 Cal 160. An objection as to the 
mode of proof not taken in the courts below 
cannot be taken for the first time in second 
appeal. 64 I. C. 266=36 C. L. J. 186. An errone- 
ous omission to object to evidence which is irrele- 
vant and consequently inadmissible under any 
circumstances, does not make it admissible. But 
the Court will not entertain for the first time in 
appeal an objection that a document which per se 
is not admissble in evidence has been improperly 
admitted in evidence. 45 Cal. 159 = 21 C.W N.996. 
Documentary evidence relevant to the case and 
admitted without objection in the first Court can- 
not be objected to in appeal on the ground that 
it is not admissible for the purposes for which it 
has been used. 40 I.C. 553. Evidence which is re- 
levant under any circumstances whatsoever must 
be distinguished from evidence which isadmissible 
if certain conditions were fulfilled 9 I.C. 211=13 
C.L.J. 18 ; (1 C. W. N. 830 = 19 A. 76, Ref.) In 
the latter case objection should be taken at the 
earliest possible stage before the court of first 
instance and if such objection is not taken the ap- 
pellate court will not entertain it. 9 I. C. 21 1 = 13 
C. L. J. 18. It is too late in appeal to object to 
the admissibility in evidence of a document 
w r hich had been admitted without objection in the 
First Court. 3 L. 59 =5 L.L.J. 558 = 1922 L. 281 . 
When at a trial, admissibility of evidence is 
objected to, it is the duty of the trial judge to 
decide at once whether it is admissible. If he 
holds it inadmissible the document should not 
find a place on the record and assessors or jurors 
should be warned not to rely on it. 20 Cr. L. J. 
305 =50 I. C. 481 =98 P. L. R. 1918. A party 
who did not object to the admissibility of second- 
ary evidence of a registered will even in his 
appeal memo, cannot be allowed to urge it. 
31 I. C. 600 = 184 P. W. R,. 1915. Parties, 
if so minded may ordinarily agree that evi- 
dence shall be taken in a particular way. 
That is not a matter which can be said 
to affect the jurisdiction of the Court. It 
is merely that parties allow certain materials to 
be used as evidence which apart from their 
consent cannot be so used ; 43 M. L. J. 448 = 
1922 M. 394. (43 M 609 ; 38 M. 160 foil.). If 

a party to suit consents to the recitals in prior 
judgment being taken as proof of a will, he 
cannot object to their admissibility on appeal. 
Ibid. The omission by a party to prevent 
irrelevant evidence from being admitted 
will not in the absence of a deliberate con- 
sent to waive objections, cure the defect. (19 
A. 76 foil.) 36 I.C. 906. When the lower Court 
has given a finding that the document is legally 
proved, the appellate Court should sparingly 
interfere with the finding when no objection was 
taken at the bearing. 3a I. C. 760. It does not 
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follow that a document is invalid, merely because 
it may not be admissible in evidence. 1923 Nag. 
109. Where a document is admitted without 
proof but without objection in the trial Court, 
no objection to its admissibility on the ground 
of want of formal proof can be taken in appeal. 
44 I. C. 422 = 3 P. L. J. 306. If a document is 
once admitted in the lower Court without objec- 
tion no party can take objection to its being 
referred to by the Court. 36 I. C. 96 = 10 S.L.R. 
4. (11 B. 320 : 34 Cal. 1059 ref.) It is not safe 
to assume that a case must be false if some of 
the evidence in support of it appears to be am- 
biguous or is clearly untrue. There is on some 
occasions a tendency amongst litigants to back 
up a good case by false or exaggerated evidence. 
24 C. W. N, 626 (P.C.). An appellate tribunal 
may bring their knowledge of life and business 
to bear even in cases where in the lower Court 
contemporary communications and course of 
business are used, and it can say that evidence 
given about them at the trial cannot be true. 34 
I.C. 273 (P. C.). In a matter of appieciation of 
evidence and the ciedibility of witness the opi- 
nion of the trial judge should not be lightly dis- 
turbed on appeal. 39 B. 386 = 42 I. A. 119 = 19 
C. W. N. 617 =28 M. L. J. 593 (P. C.) (A/so 43 
Cal. 707=33 D C. 583 ; 43 I. A. 73 ; 2S C. L. J. 
306 = 48 I. C. 561 ; 39 All. 426=39 I. C 666 ; 
27 I. C. 276 = 20 C. L. J. 501. Discrepan- 
cies in the statements of witnesses on mateiial 
points should not be lightly passed over, as the 
value of their testimony is seriously affected 
by them. 36 All. 187 = 26 M. L. J. 442 =8 C. 
W. N. 649 = 23 I. C. 715 (P. C.). As to appre- 
ciation of evidence, see also 45 M. I,. J. 438 = 
23 C. W. N. 589 = 77 T. C. 141 (P. C.) Trial 
judge’s opinion of witness when open to criticism 
on appeal. 76 I. C. 63=46 M. I.. J. 334. Dow 
status of witness is not sufficient to discredit 
him. (1924) M. W. N. 445 = 80 I. C. 641 = 1924 
P. C. 106. Where the parties to a suit are at 
issue on a vital question, such as the genuine- 
ness of deft.’s signature to the document sued 
on, the safe principle is to consider which 
story fits in with the admitted circumstances 
and resulting probabilities. The Privy 
Council upheld the finding of the Chief Court as 
to the genuineness of the signature, in reversal of 
the decision of the first Court. 38 Cal. 805 = 15 
C. W. N. 934=13 Bom. L. R. 704 = 21 M. L. J. 

1 127 ~ 1 1 I. C. 801 =38 I. A. 155 (P. C.). In a 
dispute as to facts, great weight, naturally 
attaches to the finding of the trial judge. 15 C. 
W. N. 717 = 10 I. C. 963 = 10 M. L. T. 216 
(P. C.). The fact that a witness makes mis- 
takes in identification is no reason for discredit- 
ing his evidence in other matters. 45 A. 300 = 2 1 
A. L. J. 143 = 24 Cr. L. J, 526 = 1923 A. 352. In 
India wrhere references to time are generally mere 
approximations there is a large margin of honest 
error. 15 Bom. I.. R. 297 = 19 I. C. 326 = 14 Cr. 
L. J.232. A. theory ot improbability in order to 
prevail against positive evidence must be clear 
and cogent ; it must be such as to justify the 
rejection of the positive evidence as concocted 
and unreliable. 24 C. W.N 860 = 59 I.C. 814 = 
47 C. 1043 (39 Bom. 388; 22 Cal. 519 Ref.) 
Presumption against misconduct is among the 
probabilities to be taken into account in estimat- 
ing the value of evidence and where the charac- 


ter and position of the person is above reproach 
this probability becomes stronger. The mere 
fact that this or that thing in a complete tran- 
saction is improbable does not count for much as 
against clear and distinct evidence or reliable 
witness. 39 Cal. 244 = 131.0. 577 = 160. W.N. 
266. The mere fact that the promissory note is 
stamped with a King Edward stamp does not 
prove that the note was executed in 1911 and not 
in 1915, in the absence of any evidence that 
there were no King Edward stamps in existence 
in 1915. 1923 I.ah. 601. Where a witness keeps 
quiet for many days after the occurrence and 
comes forward after the police had made a dis- 
covery he is not reliable. 5 Lah. D. J. 325 = 
1923 Lah. 438 (2). Without deliberately intend- 
ing to tell a lie human beings are prone to 
believe what they wish, to confound what they 
believe with what they heard and to ascribe to 
memory what is merely the result of imagination. 
8 O. L. J. 433 * 1022 Oudh 178. The evidence of 
respectable peisons with special means of know- 
ledge owing to relationship to the parties of the 
matters they depose to, should not be viewed 
with suspicion especially in cases where only oral 
evidence will ordinarily be available. 25 I. C. 
660 = 7 O. L. J. 383. It is a good working rule 
not to act upon the evidence of persons who are 
vitally interested in the result of the case, un- 
less, that evidence receives coiroboration from 
surrounding circumstances. A.I.R. 1922 P. m. 
Where a party comes into a Court with a story, 
which cannot be believed in its essential details, 
it is impossible to rely on a part of the story 
for the purpose of convicting the accused. 19 
Cr. L. J. 877 = 47 I. C. 73=1918 Pat 288. The 
maxim falsus in uno falsus tn omnibus is a maxim 
of ancient origin which is not now implicitly fol- 
lowed by Courts in the appreciation of evidence. 
It is the duty of the Court to sift the evidence 
and separate the truth from the falsehood, if it 
can, 1 Bur. L. J. 212 = 1923 Rang. 30. Circum- 
stantial evidence in order to justify a conviction 
must be exhaustive and must exclude the possi- 
bility of guilt of any other person or must point 
conclusively to the complicity of the accused. 
But “exhaustive” does not mean that every in- 
cident short of the ciriminal act must be proved 
by positive evidence, and the “possibility ” must 
not be treated as signifying “ physical possibi- 
lity” but so high a degree of probability that a 
prudent man considering all the facts and realis- 
ing that the life or liberty of the accused person 
depends upon the decision, feels that the accused 
committed the crime. 18 Cr. L. J. 375 =3& I* C. 
759 = 32 P. R. (Cr.) 1916. Circumstantial 

evidence must like any other evidence be tested 
and weighed and must prevail or not by its own 
inherent proving force. 16 M. L. T. 535 = 1 L. W. 
1007 ; 26 I. C. 332 = 16 Cr. L. J. 38. To justify 
an inference of guilt from circumstantial 
evidence the inculpatory facts must be incom- 
patible, with the innocence of the accused and 
must be incapable of explanation upon any 
reasonable hypothesis other than that of his 
guilt, 59 I. C. 358 = 22 Cr. L. J. 154 = 1 P. L. T. 
684. Set also 6 $ P. L. R. 1917 = 40 P. W. R. 
(Cr.) 1917 = 42 I. C. 129 ; 8 C. W. N. 278 ; 39 I. 
C. 322. Circumstantial evidence is evidence of 
circumstances, as opposed to what is called 
direct evidence. 10 I. C. 929 = 12 Cr. L. J. 329=* 
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2 . On and from that day the following laws shall be 

Repeal of enactments. repealed 

(1) all rules of evidence not contained in any Statute, Act or Regulation in 
force in any part of British India ; 

(2) all such rules, laws and regulations as have acquired the force of law under 
the 25th section of the Indian Councils Act, 1861, in so far as they relate to any 
matter herein provided for ; and 

(3) the enactments mentioned in the schedule hereto to the extent specified in 
the third column of the said schedule. 

But nothing herein contained shall be deemed to affect any provision of any 
Statute, Act, or Regulation in force in any part of British India and not hereby 
expressly repealed. 

3 . In this Act the following words and expressions 

Interpretation-clause. are use d j n th e following senses, unless a contrary inten- 

tion appears from the context 

“Court” includes all Judges 1 and Magistrates, 4 * * * 8 and 
‘‘Court”. a jj p erS0nSf except arbitrators, legally authorized to take 

evidence. 

“Fact” “Fact” means and includes — 

(1) any thing, state of things, or relation of things capable of being perceived 
by the senses ; 

(3) any mental condition of which any person is conscious. 

Illustrations . 


(a) That there are certain objects arranged in a certain order in a certain place, is a fact. 

(b) That a man heard or saw something, is a fact, 

(<•) That a man 9aid certain words, is a fact. 

Id) That a man holds a certain opinion, has a certain intention, acts in good faith, or fraudu- 
lently, or uses a particular word in a particular sense, or is or was at a specified time conscious of a 
particular sensation, is a fact. 

(<?) That a man has a certain reputation, is a fact. 


4 Bur. L. T. 97. It is unsafe to rely completely 
on the evidence of trackers as to the correspon- 
dence of tracks. 42 I. C. 129 = 18 Cr. L. J. 897. 

Sometimes the identification of the particular 
accused by witnesses to whom they are strangers 
is useful. 17 Cr. L. J. 156 = 33 I. C. 636. Where 
a witness was examined before the committing 
Magistrate and was simply tendered for cross- 
examination in the Sessions Court and the evi- 
dence before the Committing Magistrate 
was marked as exhibit in the Sessions Court, 
such procedure is illegal. 30 I. C. 439 = 16 Cr. 
L. J. 615 = 1915 M. W. N. 544. Statement 
of accused in police custody are notoriously 
untrustworthy. 18 Cr. L. J. 465 = 20 I. C. 721 = 
(1912) M. W. N. 825. In criminal cases, it is 
the weight of the evidence and not the number 
of the witnesses, which the Court has, and ought 
to consider. 22 Cr. L. J. 647=63 I. C. 407 = 24 
O. C. 225. Conviction should be resorted to 
only after the reasonable exclusion of every con- 
ceivable hypothesis of innocence. 7 P. L. R. 19 n 
= 9 I. C. 400 = 12 Cr. L. J. 690. 

8ec. 2. English LAW. — CL (1) Precludes the 
courts from following English Rules of Evidence 
in future. 7 L A, 70 (P. C.) 

There are however several Acts of Parliament 
relating to evidence that are in force in India. 
See Whitley Stoke’s Anglo Indian Codes VoL II 
pp. 822-827.; Field, p. 53, (6th Ed), see also 14 C. 
721. 

8 *0. 8. — 1 Cf, the Code of Civil Procedure, 190 8 
( Act V of 1908), S. 2, the Indian Penai Code 


(Act XLV of 1860J, S. 19, General Acts, Vol. I, 
and, for a definition of “District Judge, ” the 
General Clauses Act, 1897 (X of 1897 J, S. 3 ( 15), 
Ceneral Acts, Vol. IV. 

2 Cf. the General Clauses Act, 1897 (X of 
1897) S.3 (31), and Code of Criminal Procedure, 
1898 (V of 1898). 

COURT. — The definition of “court” in this Act 
is framed only for purposes of this Act and 
should not be extended beyond its legitimate 
scope. 12 B. 36. “ Court ” includes both Judge 
and Jury. 4 C. 483. Registrar or Sub-Registrar, 
not court under Crim. Pro Code. [Cr. P. C., S. 
105(2)]; so also a magistrate holding preliminary 
enquiry in police investigation. 1 1 B. 702. The 
term. “Matters before it” include matters which 
do not fall within the definition of “Evidence.” 
1924 Nag, 385. “Court” includes all magis- 
trates. 36 I. C. 171 =34 P. R. (Cr.) 1916. 

Fact. — Fact in issue cannot be proved by one 
not called as a witness. 13 I. C. 220 = 13 Cr. L.J. 
28. Misrepresentation of fact— Fact, meaning of. 
36 I. C. 850=18 Cr. L.J. 18 = 17 P. R.(Cr.) 
1916 State of a man’s mind is a fact. 29 Ch. D. 
483. Possession is a fact. 25 I. C. 510. 

“Evidence.”— This is only a definition of the 
word as used in the Act. 4 C. 492. 

“Proved.” — meaning of. S<e 107 I* C. 564. 

“NOT Proved.”— Proof in Civil and Criminal 
cases.— The evidence in criminal cases must be 
such as to exclude any reasonable doubt of 
guilt ; if there be any such doubt the accused te 
entitled to be acquitted. 22 C. 333, 
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One fact is said to be relevant to another when the one is connected with the 
M „ other in any of the ways referred to in the provisions of 

‘Relevant. this Act relating to the relevancy of facts. 

“Facta in issue ” The expression “facts in issue" means and includes— 

any fact from which, either by itself or in connection with other facts, the exfs- 
ence, non-existence, nature or extent of any right, liability, or disability, asserted or 
denied in any suit or proceeding, necessarily follows. 

Explanation . — Whenever, under the provisions of the law for the time being 
in force relating to Civil Procedure, any Court records an issue of fact, the fact to be 
asserted or denied in the answer to such issue is a fact in issue. 

Illustrations . 

A is accused of the murder of B. 

At his trial the following facts may be in issue : — 
that A caused B*s death ; 
that A intended to cause B's death ; 

that A had received grave and sudden provocation from B ; 

that A , at the time of doing the act which caused B's death was, by reason of unsound* 
ness of mind, incapable of knowing its nature. 

“ Document" means any matter expressed or described upon any substance by 
means of letters, figures or marks, or by more than one of 
“Document.” those means, intended to be used, or which may be used, 

for the purpose of recording that matter. 

Illustrations. 

A writing is a document ; 

Words printed, lithographed or photographed are documents : 

A map or plan is a document ; 

An inscription on a metal plate or stone is a document ; 

A caricature is a document. 


“Evidence.” 


“ Evidence ” means and includes- 


( 1 ) all statements which the Court permits or requires to be made before it by 
witnesses, in relation to matters of fact under inquiry : 

such statements are called oral evidence : 

( 2 ) all documents produced for the inspection of the Court ; 

such documents are called documentary evidence. 

A fact is said to be proved when, after considering the matters before it, the 
Court either believes it to exist, or considers its existence 
‘Proved.” so p ro bable that a prudent man ought, under the circum- 

stances of the particular case, to act upon the supposition that it exists. 

A fact is said to be disproved when, after considering the matters before it, the 
Court either believes that it does not exist, or considers its 
“Disproved.’ non existence so probable that a prudent man ought, 

under the circumstances of the particular case, to act upon the supposition that it does 
not exist. 

A fact is said not to be proved when it is neither 
“Not proved.* proved nor disproved. 

4. Whenever it is provided by this Act that the Court may presume a fact, it 
may either regard such fact as proved, unless and untifit 
“ May presume/ j s disproved, or may call for proof of it. 

Whenever it is directed by this Act that the Court 
“Shall presume. ” shall presume a fact, it shall regard such fact as proved, 

unless and until it is disproved, 

When one fact is declared by this Act to be conclusive proof of another, the 
Court shall, on proof of the one fact, regard the other as 
“Coaciusiva proof.” proved, and shah not allow evidence to be given for the 

purpose of disproving it. 
za6 
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CHAPTER II. 


Of the Relevancy of Facts. 


Evidence may be given of 
facts in issue and relevant 
facts. 


5. Evidence may be given in any suit or proceeding 
of the existence or non-existence of every fact in issue and 
of such other facts as are hereinafter declared to be 
relevant, and of no others. 


Explanation. — This section shall not enable any person to give evidence of a 
fact which he is disentitled to prove by any provision of the law for the time being in 
force relating to Civil Procedure. 

Illustrations. 

(a) A is tried for the murder of B by beating him with a club with the intention of causing 
his death. 

At A' s tiial the following facts are in issue : — 

A's beating B with the club ; 

A ' s causing B' s death by such beating ; 

A's intention to cause B' s death. 

(b) A suitor does not bring with him, and have in readiness for production at the first hearing 
of the Case, a bond on which he relies. This section does not enable him to produce the bond or 
Prove its contest at a subsequent stage of the proceedings, otherwise than in accordance with the 
conditions prescribed by the Cede of Civil Procedure. 

6 . Facts which, though not in issue, are so connected with a fact in issue as to 
„ . * r . r form part of the same transaction, are relevant whether 

Relevancy of facts forming , . , ,.~ 

part of same transaction. they occurred at the same time and place or at different 

times and places. 

Illustrations, 


(, a ) A is accused of the muider of B by beating him. Whatever was said or done by A or B 
or the by standers at the beating, or so shortly before or after it as to form part of the transaction, 
is a relevant fact. 

(b) A is accused of waging war against the Queen by taking part in an armed insurrection 
in which property is destroyed, troops are attacked, and gaols are broken open. The occurrence 
of these facts is relevant, as forming part of the general transaction, though A may not have been 
present at all of them. 

(c) A sues B for a libel contained in a letter forming part of a correspondence. Letters bet- 
ween the parties relating to the subject out of which the libel arose, and forming part of the corres- 
pondence in which it is contained, are relevant facts, though they do not contain the libel itself. 

(d) The question is, whether certain goods ordered from B were delivered to A . The goods 
were delivered to several intermediate persons successively Each delivery is a relevant fact. 

7. Facts which are the occasion, cause or effect, im- 
mediate or otherwise, of relevant facts, or facts in issue, or 
which constitute the state of things under which they 
happened, or which afforded an opportunity for their 
occurrence or transaction, are relevant. 

Illustrations. 

( a ) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with money in his possession, and 
that he showed it or mentioned the fact that he had it, to third persons, are relevant. 


Facts which are the occa- 
sion, cause or effect of facts 
in issue. 


Sec. 5.— Scope of Section.— Act does not 
lay down rules as to the weight of evidence ; it 
only deals with admissibility (Field, 6th Ed., 
64.) In determining the relevancy or other- 
wise of any evidennee the Court cannot consider 
matters beyond the purview of the Evidence 
Act. 24 I. C. 165 = 15 Cr. L. J. 429 = 12 A. L. J. 
285. In a trial for murder the case against the 
accused should be determined on evidence which 
is relevant and admissible under the Act. 62 
LC. 545-22 Cr. L.J. 529 = 22 Bom. L R. 1274. 

Sec. 8. — Principles of the sections relating to 
relevancy of facts are mere rules of logic (1914) 
M.W.N. 93 1. ‘Statement made to Police** Admissi* 
biiity of. See 50 I. C. 487 = 20 Cr. L J. 311 = 
\7 A. L.J. 760. Evidence of woman raped-~Re$- 

r tae. See 4 Lah. L.J. 491, note under S. 8. 
a case of rape, a statement made by the com- 


plainant immediately after the occurrence 
another woman is admissible, not as evidence 
of the truth of the charge alleged, but as corro- 
borating the credibility of the complainant and 
of the evidence of the consistency of her 
conduct. 43 I. C. 443 = 19 Cr. L. J 155 (F. B.) 
Hearsay evidence — Statement of by-stander 
admissibility — In order to make the 
statement of a by-stander admissible it 
must have been made as contemplated by S. 6 
and illustration (a) to S. 6 at the time the tran- 
saction took place or so shortly before or after 
as to form part of the transaction. The state- 
ment would be irrelevant if made after the 
transaction is complete. The admissibility 
depends on tne continuity of the transaction. 
34 P. R- (Cr.) 1914*27 I. C. 664 = 16 Cr. L.J. 
184. 
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(b) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where the murder was com- 
mitted, are relevant facts. 

(e) The question is, whether A poisoned B. 

The state of B's health before the symptoms ascribed to poison, and habits of B , known to A, 
which afforded an opportunity for the administration of poison, are relevant facts. 

Motive, preparation and 8- Any fact is relevant which shows or constitutes a 

previous or subsequent con- motive or preparation for any fact in issue or relevant 
duct - fact. 

The conduct of any party, or of any agent to any party, to any suit or proceed- 
ing, in reference to such suit or proceeding, or in reference to any fact in issue therein 
or relevant thereto, and the conduct of any person an offence against whom is the 
subject of any proceeding, is relevant, if such conduct influences or is influenced by 
any fact in issue or relevant fact, and whether it was previous or subsequent thereto. 

Explanation i. — The word “ conduct ” in this section does not include state- 
ments, unless those statements accompany and explain acts other than statements ; but 
this explanation is not to affect the relevancy of statements under any other section of 
this Act. 

Explanation 2 . — When the conduct of any person is relevant, any statement 
made to him or in his presence and hearing, which affects such conduct, is relevant. 

Illustrations . 

( a ) A is tried for the murder of B 

The facts that A murdered C, that B knew that A had murdered C , and that B had tried to 
extort money from A by threatening to make his knowledge public are relevant. 

(b) A sues B upon a bond for the payment of money. B denies the making of the bond. 

The fact that, at the time when the bond was alleged to be made, B required money for a 

particular purpose, is relevant. 

(c) A is tried foi the murder of B by poison. 

The fact that, before the death of B , A procured poison similar to that which was adminis- 
tered to By is relevant. 

( d ) The question is, whether a certain document is the will of A . 


Sec 8. — MOTIVE. — Per Crump , J . — A motive 
is that which moves a man to do a particular act. 
Whether the belief which produces the state of 
mind is true or false, the motive remains the 
same and the truth or falsity of the belief is not 
really in question. 62 I.C. 545 = 22 Cr. L. J. 529 
= 22 Bom. L. K. 1274. Motive can never supply 
want of reliable evidence of the offence. 7 bah. 
84 = 27 Pun). L. R. 583 = 94 l C. 901 =A. I. R. 
1926 Lah. 88, 

Evidence of CONDUCT. — As to evidence of 
conduct and surrounding circumstances, see 22 
C. 406 ; 24 W. R. 176 ; 7 A. 385. 25 S. L. R. 
55=- A. I. R. 1927 Sind 28. Res gestae— Report 
by woman raped — Statements to neighbours. 
The statements were inadmissible under S. 6 but 
admissible as a complaint under S. 8. 4 Lah, L.J. 
491. As to statements of a raped girl, to persons 
immediately after occurrence see 25 Cr.L.J. 124 = 
82 I.C. 142 = 1925 Nag. 74 ; A.I.R. 1926 Pat. 58. 
Statement to Police-officer and complaint in his 
presence admissibility. The evidence of Police- 
officer and the complainant as to the pointing out 
of the various places by the accused was a con- 
fession of his guilt made while he was in the 
custody of the Police-officer and inadmissible 
under Ss. 25 and 26. The evidence could not be 
treated as evidence of conduct, apart from the 
accompanying statements under S. 8 of the Act, 
53 I. C. 6oi =23 Cr. L. J. 681 = 21 Bom.L.R. 724. 
Accused pointing out spot to Police officer — 
Conduct. If an accused accompanies a Police 
officer and points out the spot. Where the stolen 
property is concealed it amounts to conduct proof 
of which is admissible under S, 8. 35 I.C. 962 = 


17 Cr. L. J. 402. 

CONDUCT OF ACCUSED. — Where the evidence 
against a peison charged with an offence under 
S. 147, I. P. C., is open to doubt, his conduct, 
some time after the occurrence, cannot be taken 
to be evidence under S. 8 and cannot be used 
against him in the case. 54 I. C. 775 = 21 Cr. L. 
J. 167. As to evidence of conduct or character 
see 97 I. C. 1041= A. I. R. 1927 Sind 28. As -to 
evidence of subsequent conduct see also 5 W. R. 
(Cr.) 28 ; 9 A. 568. Admissibility of statements 
accompanying acts, see 3 B. 17 ; 14 B, 260 ; 10 

B. L. R. App 2; 4 Bom. L. R. 284. 

Expl. (2) — An informer’s statement to the 
police that he purchased opium from the accused 
is not admissible unless it was made in the 
presence of the accused. 12 I. C. 87= 12 Cr. L. 
J. 479 = 4 Bur. L. T. 222. But the finding of 
marked coins on the accused and opium on the 
informer are circumstances from which it may 
be inferred that the accused sold the opium. 
{/bid. ) The statement made by the Police- 
officer to the complainant in the presence of the 
accused that he (the accused) wasgoing to show 
the various places connected with the theft was 
not admissible under S. 8, Expin. 2, because 
such a statement could not be said to affect the 
conduct of the accused. 52 I.C. 601=20 Cr 
L. J. 681=21 Bom. L. R. 724. Absence of en- 
tries in account book is relevant fact. See 1924 
Nag. 22 (10 C. 1024 Diss. ; 4 C. W, N. 207 Foil.) 
Agent acting nefariously, presumption from 1924 
S. 105 ; 80 I. C. 969. First Information Report 
as evidence of conduct — See 54 Cal. 237=99 I. 

C. 227 = A. I, R. 1927 Cal. 17 =44 C. L. J. 253. 
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The facts that, not long before the date of the alleged will, A toad# inquiry into matters to 
which the provision* of the alleged will relate, that he consulted vakil* in reference to making the 
will, and that he caused drafts of other wills to be prepared, of which he did not approve, are rele- 
vant. 

(e) A is accused of a crime. 

The facts that, either before, or at the time of, or after the alleged crime, A provided evidence 
which would tend to give to the facts of the case an appearance favourable to himself, or that he 
destroyed or concealed evidence, or prevented the presence or procured the absence of persons who 
might have been witnesses, or suborned persons to give false evidence respecting H, are relevant. 

(/) The question is, whether A robbed B. 

The facta that after B was robbed, C said in A ' s presence— *‘the police are coming to look for 
the man who robbed B" and that immediately afterwards A ran away, are relevant. 

{g) The question is, whether A owes B rupees io,ooo. 

The facts that A asked C to lend him money and that D said to C In A* '» piesence and hear- 
ing — “ I advise you not to trust A , for he owes B 10,000 rupees,” and that A w-eut away without 
making any answer, are relevant facts. 

CA) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter warning him that enquiry was being made 
for the criminal, and the contents of the letter, are relevant. 

(1) A Is accused of a crime. 

The facts that, after the commission of the alleged crime, he absconded, or was in possession 
of property or the proceeds of property acquired by the crime, or attempted to conceal things which 
were or might have been used in committing it, are relevant. 

(/) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to the crime, the 
circumstances under which and the terms in which, the complaint was made are relevant. 

The fact that, without making a complaint, she said that she had been ravished is not rele- 
vant as conduct under this section, though it may be relevant — 

as a dying declaration, under section 32, clause (1), or 

as corroborative evidence under section 157. 

( The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made complaint relating to the offence, the 
circumstances under which, and the terms in which, the complaint was made, are relevant, 

The fact that he said he had been robbed without making any complaint, is not relevant as 
conduct under this section, though it may be relevant as a dying declaration under section 32, 
clause (i), or as corroborative evidence under section 157. 

9 . Facts necessary to explain or introduce a fact in issue or relevant fact, or 
which support or rebut an inference suggested by a fact 
Facts necessary to explain j n issue Qr re ] evant f ac t or w hi c h establish the identity of 
or introduce relevant facts. ' ., ... . . . ^ 

any thing or person whose identity is relevant, or nx the 
time or place at which any fact in issue or relevant fact happened, or which show the 
relation of parties by whom any such fact was transacted, are relevant in so far as 
they are necessary for that purpose. 

Illustrations . 

(«) The question is, whether a given document is the will of A. 

The state of A } s property and of his family at the date of the alleged will may be relevant 

facts. 

(£) A sues B for a libel imputing disgraceful conduct to A ; B affirms that the matter alleged 
to be libellous is true. 

The position and relations of the parties at the time when the libel was published may be 
relevant fact as introductory to the fact 9 in issue. 

The particulars of a dispute between A and B about a matter unconnected with the alleged 
libel are irrelevant, though the fact that there was a dispute may be relevant if it affected the rela- 
tions between A and B. 


8« 0 9 .— SCOPE of SS. 9 AND ii. — See also 
notes under Ss. 14 and 15 infra. Ss. 9 and 11 
read along with S. af of the Evidence Act amply 
Justify a court in admitting into evidence all 
previous statements made by the accused which 
have a bearing on the question of his guilt and 
whether the previous statement is made to a 
police-fficer or to an officer or to a third party is 
Immaterial if the statement is relevant to the 
fact in the issue. These sections are not controll- 
ed by the Criminal Procedure Code. 73 I C. 963 
Pat. L. T. 381. 

H after the commission of a crime a person 
whose name is mentioned as a participator in the 


crime abscond his conduct implies that he i9 con- 
cerned in the crime. Anything therefore which 
tends to explain his conduct and furnishes motive 
other than a guilty conscience is relevent under 
S. 9. 62 I. O. 545 -22 Bom. L. R. 1274. Admis- 
sibility of judgment to prove Identity, see 18 A. 
78. As to comparison of thumb marks to prove 
identity, see 1 C. W. N. 33 ; 9 C. W, N. 5*0. As 
to recitals of boundaries in documents between 
strangers to suit See 45 C. L. J. 55 ; S Lah. 657 
= A. I. R. 1927 Lah. 448. See also 30 C. W. N. 
761 and notes under S. 13 infra . Evidence of 
identification of accused. A, I. R. 1926 Oadh 36. 
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(c) A is accused of a crime. 

The fact tbat> soon after the commission of the crime. A absconded from his house, is rele- 
vant under section 8, as conduct subsequent to and affected by facts in issue. 

The fact that at the time when he left home he had sudden and urgent business at the place 
to which he went, is relevant, as tending to explain the fact that he left home suddenly. 

The details of the business on which he left are not relevant, except in so far as they are 
necessary to show that the business was sudden and argent. 

id) A sees B for inducing C to break a contract of service made by him with A.C , on leaving 
itfs service, says to A -~ “I am leaving you because B has made me a better offer.” This statement 
is a relevant fact as explanatory of C’s conduct, which is relevant as a fact in issue. 

ie) A, accused of theft, is seen to give the stolen property to B f who is seen to give it to A * s 
wife. B says as he delivers it — “ A says you are to hicks this.” B' s statement is relevant as explanatory 
of a fact which is part of the transaction. 

if) A is tried for a riot and is proved to have marched at the head of a mob. The cries of 
the mob are relevant as explanatory of the nature of the transaction, 

10. Where there is reasonable ground to believe that two or more persons 
have conspired together to commit an offence or 
t * an actionable wrong, 
by any one of such 
men intention, after 
by any one of them, is 
of the persons believed to be so conspiring, as well for the purpose of proving the exist- 
ence of the conspiracy as for the purpose of showing that any such person was a 
party to it. 

Illustration. 


Things said 
conspirator in 
common design. 


or done 
reference 


was first entertained, 


anything said, done or written 
persons in reference to their com} 
the time when snch intention 
a relevant fact as against each 


Reasonable ground exists for believing that A has joined in a conspiracy to wage war against 
the Queen. 

The facts that B procured arms in Europe for the purpose of the conspiracy, C collected 
money in Calcutta for a like object, D persuaded persons to join the conspiracy in Bombay E publi- 
shed writings advocating the object in view at Agra, and F transmitted from Delhi to G at Kabul the 
money which C had collected at Calcutta and the contents of a letter written by H giving an account 
of the conspiracy, are each relevant, both to prove the existence of the conspiracy, and to prove A** 
complicity in it, although he may have been ignorant of all of them, and although the persons by 
whom they were done were strangers to him, and although they may have taken place before he 
joined the conspiracy or after he left it. 


When facts not otherwise 
relevant become relevant. 


11. Facts not otherwise relevant are relevant — 


Sec. 10.— Scope of English and Indian 
Law. — S. 10 is wider than the English Law. As 
soon as it is shown with regard to an individual 
conspirator or that he was in privy with the com- 
bination and its objects and adopted the acts 
already performed, he as a conspirator becomes 
bound by the antecedent and the consequent 
acts of his fellow-conspirators. 17 P R. (Cr.) 
1915 = 16 Cr.L.J. 354 = 28 I. C. 738. See also 37 
C. 467 =' 14 C. W. N. ni4='7 I. C. 359. There 
is a considerable inconsistency between S. 10 and 
the illustration thereto, ilbui.) It is not neces- 
sary to establish by direct evidence that the 
accused persons did enter into an agreement to 
commit an offence to attract the operation of 
S. 10 against the accused. if bid ). 

Evidence of Conspiracy.— Possession of 
seditious literature by one member is evidence 
against the others for finding out the object of 
the association, even where such possession was 
obtained or such essays written before the 
association was-formed or before other members 
joined the association. 46 C. 2 *5 *=23 C. W. N. 
193*8:46 I. C. 1C2. As to evidence of conspiracy 
see also jo C. 983 ; 4 C. W. N. 523 i 2 $ B. 230 ; 
28 C. 7917 \ 7 Beng. L. R. 63 and 9 Beng I ,R. 36 
App. 2. The finding of closed covers relating 
to the conspiracy in possession of one of the 
conspirators is relevant against the other under 
S* 10. 17 P. R. (Cr.) 1915*28 I. C. 738. 


Whenever evidence is sought to be let in under 
S. 10 the accused is entitled to insist oh strict 
compliance with its provisions, namely, proof of 
reasonable groand for belief that the persons 
named have conspired together. 42 C. 057 = 
19 C. W. N. 676*21 C. L. J. 331. On a change 
of conspiracy particular facts are proved to show, 
that one or more of the accused took part in It 
after general evidence of the existence of conspi- 
racy is first given. 42 Cal. 9^7. 

ILLUSTRATIVE Cases.— In a case of forgery, 
letter written by a third party to a stranger is not 
admissible against accused. 25 Bom. L. R 24B, 
See also 40 C. 783. In a charge of conspiracy 
evidence of gambling and cocaine cases prior to 
conspiracy charged are admissible In evidence. 
46 C. 710*54 I. C. 53. The evidence of an 
Excise Inspector of raids on the dens was admis- 
sible as leading up to the admissions made to 
him. ( Ibtd .) Confession of co-accused by 
itself not sufficient to have a conviction upon. 48 
All. 409 -=95 I. C. 74 = 24 A. L. J. 410* A. I. R. 
1926 AH. 377. 

8 sc. 11 — [See also Notes under S. 13 infra.] 

Scope of Section.— .sw also notes under 

S. 9. “ Highly probable,” meaning of, f3 M. L. 

T. 2 82 = 18 I. C. 997. Proof of custom opposed 
to personal law. See 8 I. C. 897. Section to be 
liberally construed. The Hlustratione do not go 
beyond cases familiar in English taw» 11 B, H 
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(1) if they are inconsistent with any fact in issue or relevant fact ; 

( 2 ) if by themselves or in connection with other facts they make the existence 
or non-existence of any fact in issue or relevant fact highly probable or improbable. 

Illustrations. 

(а) The question is, whether A committed a crime at Calcutta on a certain day. 

The fact that, on that day, A was at Lahore is relevant. 

The fact that, near the time when the crime was committed, A was at a distance from the 
place where it was committed, which would render it highly improbable, though not impossible, that 
he committed it, is relevant. 

(б) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed, either by A } B.C. or D. 
Every fact which shows that the crime could have been committed by no one else, and that it was 
not committed by either B % C or is relevant. 


In suits for damages, facts 
tending to enable Court to 
determine amount are rele- 
vant. 


12 . In suits in which damages are claimed, any 
fact which will enable the Court to determine the 
amount of damages which ought to be awarded, is 
relevant. 


Facts relevant when right or 13. Where the question is as to the existence of 

custom is in question. an y right or custom, the following facts are relevant : — 

(#) any transaction by which the right or custom in question was created, 
claimed, modified, recognized, asserted or denied, or which was inconsistent with its 
existence ; 

(6) particular instances in which the right or custom was claimed, recgnized 
or exercised, or in which its exercise was disputed, asserted or departed from. 


C. 90-91. On this section see also 1925 Pat. 68 ; 
1924 Cal. 1067 ; 28 C. W. N. 1C92 ; 1924 Mad. 
537=34 M. L. T. 355. A judgment in civil suit 
is relevent under S. 11. 37 Mad. 238-23 M. L. J. 
447 — 17 I. C. 544 — (1912) M.W.N. J029. Entry 
in Butwara papers — see A. I. R. 1926 Cal. 115. 
Entry in Hospital Register. — An entry made in a 
Register of in-door patients in a hospital is 
admissible in evidence to prove that the person 
mentioned in the entry was in the hospital on a 
certain date. 56 P. L. R. 1918 = 43 I. C. 429. 
Statement of wounded person on the day 
of occurrence. Accused was charged with having 
caused grieveus hurt to one of his wives and 
having killed another. The wounded woman on 
the day of the occurrence on her arrival in 
hospital made a statement to a Magistrate to the 
effect that it was the accused who had attacked 
herself and her co wife. Held S. 1 1 does not 
justify the admission of the contents of the 
statements. 54 I. C. 887=23 C. W. N. 933. 
Letter written by accused. — A letter written by 
the accused where it is self-condemnatory is 
prima fade evidence against him and is admis- 
sible in evidence ; it is enough if it can be traced 
to the writer. It is admissible though it was 
intercepted or surreptitiously detained and opened. 
41 Cal. 545=22 I. C. 179 = 18 C. W. N. 386. 
Facts disclosing similar fraudulent transactions 
are admissible to prove intent. 39 A. 273 = 39 E 
C. 673 = 15 A. L. J. 241. Horoscope. ^ 21 O 
C. 298 = 4b I. C, 400 Police Report. See 2 O. 
L. J, 299 = 30 I. C. 292. 

Sec. 12 .— See 47 C. 671—24 C. W. N. 501 =58 
I. C. 929. 

Sec. 18 — SCOPE of SECTION.— “Transaction” 
meaning of, see 31 C. W. N. 32=99 I. C. 189 = 
A. I. R. 1927 Cal. 1. Section not confined to 
public rights, but also applies to private rights. 
6 C. 17 1 . See also 39 C. L. J : 526. It also 
covers rights of ownership and also incorporeal 


rights. 10 B. 430 ; 15 M. 12 ; 12 A. 1. 

Documents admitted under this Sec- 
tion. — Under this section, maps (5 C. 287) ; 
rent receipts (16 M. 194) ; entries in taluq maps 
(22 I. C. 645) ; old maps (16 C. W. N. 116 = 13 
I. C. 332; ; sale deeds (23 W. R. 293). Zamin- 
dari f apers (101 I. C. 792 = A. I. R. 1927 Cal. 
576) ; Documents under which title to land is 
devised, when title is in question, have been 
admitted. ( Ibtd ) As to chittas by Government. 
See 98 I. C. 85. Judgments not inter partes in 
previous cases in which the right involved in the 
present litigation was asserted are admissible. 60 
I.C. 142, See also A. I. R. 1927 Nag 19 ; 13 O. 
L. J. 684 = 1 Luck. 50 ; 13 O. L. J. 696 = 1 Luck. 
489 ; 6 C. 17 1 ; 28 C. W. N. 942 ; 82 I. C. 99 = 
1926 Cal. 194 ; 40 C. L.J. 30 = 82 I.C. 392 = 
1924 Cal. 1046 (Proceedings under S. 145, Cr. P. 
C.); 1924 Oudh 19 ; 11 C. 745 ; 15 C. 233 ; 13 C. 
352 ; 12 M. 9 ; 15 M. 12 ; 22 I. A. 60 ; 24 I. A. 
10 ; 29 I. A. 24 ; 25 C. 522 ; 24 B: 598, 599 ; 40 I. 
C. 159. Judgments not inter partes are admis- 
sible to show existence of custom of a public 
nature, see 7 W.R. 210 ; 7 M.H.C. 307 ; 12 M. 9, 
also as authoritative statement of facts as found 
by the court. 94 I.C. 694=9 N.L.J. 215 (22 W. 
R. 365 ; 24 Bom. 591 ; A. I. R 1926 Nag. 
109 R.) 22 N. L. R. 49 ; A. I.R. 1926 Nag. 129 ; 
A.I.R. 1926 Oudh 578, Assertion of right under 
cl. (£) need not be successful assertion. 92 I. 
C. 104. As to family custom, see 82 I. C. 886 = 
40 C.L.J. 331. 

Recital of bounderies in documents 
Between Strangers, not admissible. 8 Lah. 
651 = 103 I. c. 889= A. I.R. 1927 Lah. 448 ; See 
also 45 C.L.J. 55 ; 44 C. L.J. 582=99 E c - 9°7 ** 
A. I R. 1927 Cal. 230 (following 23 Bom. 63 ; 11 
Bom.L.R. 409 ; 14 C. L. J. 467) ; 101 I. C. 542 = 
45 C. L. J. 138 ; 30 C. W. N. 826 = 1926 C. 822 - 
30 C. W. N. 761 ; A.I.R. 1926 Cal 479. 
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Illustration . 

The question is whether A has a right to a fishery. A deed conferring the fishery 
on A ’ 8 ancestors, a mortgage of the fishery by A ’s father, a subsequent grant of the 
fishery by A’ 8 father irreconcilable with the mortgage, particular instances in which A’s 
father exercised the right, or in which the exercise of the right was stopped by A ’s neighbours, 
are relevant facts. 

14. Facts showing the existence of any state of mind, such as intention, know- 
ledge, good faith, negligence, rashness, ill-will or good-will 

•taSof mind, in or of body, * or t0WardS P"* 1 ** 1 " P e . rS ° n - , 0r Sh ° W ' n S , the existence of 
bodily feeling. any state of body or bodily feeling, are relevant, when the 

* existence of any such state of mind or body or bodily 

feeling is in issue or relevant. 

[Explanation 1 . — A fact relevant as showing the existence of a relevant state 
of mind must show that the state of mind exists, not generally, but in reference to the 
particular matter in question. 

Explanation 2. — But where, upon the trial of a person accused of an offence 
the preivous commission by the accused of an offence is relevent within the meaning of 
this section, the previous conviction of such person shall also be a relevant fact.] 

Illustrations . 

(a) A is accused of receiving stolen goods knowing them to be stolen. It is proved 
that he was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other stolen articles 
is relevant, as tending to show that he knew each and all of the articles of which he was 
in possession to be stolen. 

1 [(b) A is accused of fraudulently delivering to another person a counterfeit coin 
which, at the time when he delivered it, he knew to bo counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number of other 
pieces of counterfeit coin is relevant. 

The fact that A had been previously convicted of delivering to another person as 
genuine a counterfeit coin knowing it to be counterfeit is relevant.] 

(c) A sues B for damage done by a dog of B’s, wdiich B knew' to bo ferocious. 

Sec. 14. — Expls. 1 and 2 were substituted by sible under Ss. 14 and 15 'to show the animus of 

Act III of 1891, S. 1 (1), Acts ot court are the accused, and a systematic course of fraud 

presumed to be regular. 96 I. C. 591 = A. I. R. and to rebut the plea of good faith or mistake. 

1926 Alb 691 . 46 I. C. 896 = 22 C. W. N. 494. But the evidence 

1 111 . (b) was substitutedby Act III of 1891, relating to similar suits by other persons is not 

S. 1 (2). admissible, unless those suit form part of the 

See 75 Ind. Cases 67 and 70. same transaction or the result of a conspiracy 

ILLUS. (b)—See 8 B. 223 ; 11 B. H. C. 90; between them. 46 I. C. 696 = 22 C. W. N. 494, 

93; 61 I. C. 647. See also 6 B. H. C. 90. Series of similar acts 

ILLUS. (*). — See 13 B. 532. involving forgery is evidence of intention but 

Secs. 14 and 15.— RELATION OF Ss.14 AND is not forgery itself. 40 Cal. 783 = 33 I. C. 306 = 20 

—Opinions of Judges. — Evidence of the opinions C. W. N. 262. 

of the other Judges on other documents written or PREVIOUS DaCOITIES. — I n a charge of dacoity, 
attested by the accused in proceedings to which evidence of other dacoities committed by the 
he is not a party is not admissible to prove his accused is inadmissible either under S. 14 or 15 
intention or knowledge in his trial forgiving (1912) M. W N. 49 = 13 I. C. 781. In a case 
false evidence in respect of an alleged forged wheie the offence for which the accused are 
document. 38 I. C. 723 = 13 N. L. R. 35. S. 15 being tried is the particular one of belonging to a 
must be read subject to S. 14 so far as evidence gong of dacoits, simple theft or bad livelihood, 
of knowledge and intention is concerned. ( Ibid .) in which the order for giving security is based on 
PREVIOUS CONVICTION — EVIDENCE OF NOT evidence merely that the accused habitually com- 
ADMISSIBLE to Show State of Mind. 6o mits thefts (as opposed to dacoity and possibly 
I, c. 33 £ =5’ Pat. L. J. 706. (27 C. 139; 1 C. robbery) is not evidence indicating an intention 

W. N. 146 Foil.). to commit the particular crime of which the ac- 

EVIDENCE OF PREVIOUS CRIME -ADMISSIBI- cused is charged. 46 Bom- 958 = 25 Bom. L. R. 
LITY. — When a person is charged with an 21 4 = I9 2 3 Eom. 71. 

offence, evidence of his participation in an inde PREVIOUS CHEATING. — Where a licensed 
pendent crime cannot be received as substantive clerk was charged with cheating by collecting 2 
evidence of the offence on trial but evidence annas more tnan what was due, from each licen- 
may be given to prove the elements mentioned see. evidenoe of action with others is not admissi- 
in S. 14, such as intention, etc. 22 I. C. 187 = 18 ble under S. 14 or 15, 34 All. 93 = 12 I. C. 987 = 
C. L. J. 578. In a prosecution under S. 209, 8 A. L. J. 12O9, 

Penal Code, evidence relating to ether suits by COUNTERFEIT COINS ANDlNSTRUMENTS.— 
the accused against other persons may be admis- In a trial of a person for being in possession of 
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The facts that the dog had previously bitten X, Y and Z, and that they had made 
complaints to B , are relevant 

(d) The question is, whether A, the acceptor of a bill of exchange, knew that the 
name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner before they 

could have been transmitted to him by the payee if the payee had been a real person, is 

relevant as showing that A knew that the payee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputation intended to harm 

the reputation of B. 

The fact of previous publications by A respecting B, showing ill-will on the part of 
A towards B is relevant, as proving A \s intention to harm B y s reputation by the parti- 
cular publication in question. 

The facts that there was no previous quarrel between A and B, and that A repeated 
the matter complained of as he heard it, are relevant, as showing that A did not intend 
to harm the reputation of B. 

( f ) A is sued by B for fraudulently representing to B that C was solvent, whereby 
B, being induced to trust C, who was insolvent, suffered loss. 

The fact that at the time when A represented C to be solvent, C was supposed to be 
solvent by his neighbours and by persons dealing with him, is relevant, as showing that 
A made the representation in good faith. 

(p) A is sued by B for the priee of work done by B , upon a house of whieh A is 
owner, by the order of C, a contractor. 

A ’s defence is that B ’s contract was with C. 

The fact that A paid C for the work in question is relevant, as proving that A did, 

in good faith, make over to C the management of the work in question, so that C was in 

a position to contract with B on C’s own account, and not as agent for A. 

(h) A is accused of the dishonest misappropriation of property which he had found, 
and the question is whether, when he appropriated it, he believed in good faith that the 
real owner could not be found. 

The fact that public notice of the loss of the property had been given in the place 
where A was, is relevant, as showing that A did not in good faith believe that the real 
owner of the property could not be found. 

The fact that A knew, or had reason to believe, that the notice was given fraudulently 

by C, who had heard of the loss of the property and wished to set up a false claim to it, 

is relevant, as showing that the fact that A knew of the notice did not disprove A ’s good 

faith. 

(t) A is charged with shooting at B with intent to kill him. In order to show A ’s 

intent the fact of A ’s having previously shot at B may be proved. 

(j) A is charged with sending threatening letters to B. Threatening letters 
previously sent by A to B may be proved, as showing the intention of the letters. 

(fc) The question is, whether A has been guilty of cruelty towards B, liis wife. 

Expressions of their feeling towards each other shortly before or after the alleged 
sruelty are relevant facts. 

(?) The question is, whether A's death was caused by poison. 

Statements made by A during his illness as to his symptoms aro relevant facts. 

(m) The question is, what was the state of A’s health at the time an assurance on 
his life was effected. 

Statements made by A as to the state of his health at or near the time in question 
are relevant facts. 

(»t) A sues B for negligence in providing him with a carriage for hire not reasonably 
fit for use, whereby A was injured. 

The fact that B y s attention was drawn on other occasions to the defect of that 
particular carriage is relevant. 

The fact that B was habitually negligent about the carriages which he let to hire 

is irrelevant* 

(o) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A on other occasions shot at B is . relevant as showing his intention 
to shoot £. 


counterfeit coins and instruments and materials 
for counterfeiting in his house in the district 
where he is tried evidence of such posses- 
sion in his house in another district is admis- 
sible. 61 I. C, 647*22 Cr* L. J. 407* 
Possession of Stolen Cattle.— I n Sind 
possession of stolen cattle three or four months 
after theft is sufficient to raise presumption of 
guilt under section ; but the accused may set 


up title by lawful origin to rebut the presumption 
38 I. C. 9;r~io S. L. R. 167. The accused 
was charged under S. 420, I. P. C., for having 
borrowed money on mortgage, representing 
himself to be major, though he was minor, 
that the evidence of transactions which took 
place on the occasion of the loan was relevant to 
show the intention or knowledge or otherwise of 
the accused. L. R. 1 A. (Cr.) 103, 



$. THE INDIAN EVIDENCE ACT (i OF 1872). ioo$ 

The fact that A was in the habit of shooting at people with intent to murder them 
is irrelevant. 

(р) A is tried for a crime. 

The fact that he said something indicating an intention to commit that particular 
crime is relevant. 

The fact that he said something indicating a general disposition to commit crimes 
of that class is irrelevant. 

„ 15 . When there is a question whether an act was 

. whether ac't waf acciden ul'?" accidental or intentional [or done with a particular 
intentional. knowledge or intentionj 1 the fact that such act form- 

ed part of a series of similar occurrences, in each of 
which the person doing the act was concerned, is relevant. 

Illustration . 

(a) A is accused of burning down his house in order to obtain money for which 
it is insured. 

The facts that A lived in several houses successively, each of which he insured, in 
each of which a fire occurred, and after each of which fires A received payment from a 
different insurance office, are relevant, as tending to show that the tires were not accidental. 

(b) A is employed to receive money from the debtors of B. It is A *s duty to 
make entries in a book showing the amounts leceived by him. lie makes an entry showing 
that 011 a particular occasion he received less than he really did leeeive. 

The question is, whether, this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and that the 
false entry is m each case in favour of A, are relevant. 

(с) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered counterfeit 
rupees to C, D and E are relevant, as showing that the delivery to B was not accidental. 

16 . When there is a question, whether a particular act 
Existence of course of busi- was done, the existence of any course of business, accord- 
ness when reievent. ing to which it naturally would have been done, is a re- 

levant fact. 


Sec. 15 . — 1 The words within brackets were 
inserted by Act 111 of 1891, S. 2. 

Scope of Section. -Per Walsh , s. 15 is 

applicable to all cases where the question is 
whether an untruthful statement is “ accidental 
or intentional or made with particular knowledge 
or intention.” 39 1 C. 673 = 39 All. 2 73 1 5 

A. L. J. 241. There is a piesumpdon of user as 
of right from open user for a long time. 95 I. C. 
269 = A. I R. 1926 I,ah . 522. 

Subsequent occurrences.— s. 15 covers 
both previous and >ubsequent similar occurrences 
46 I. C. 696 = 22 C. W. N. 494- 

INCIDENTS IN A SERIES OF SIMILAR TRAN- 
SACTIONS — Wheie the accused administered 
Dhatura poison to A and B, both of whom died 
from the effects thereof, and on the following 
day administered the same poison to ZJ, who also 
died, the acts against A , and B , are relevant to 
a case of murder of Z>, as forming incidents in a 
series of similar transactions occurring about 
the same time and tending to show system and 
intention. 9 I. C. 931 =32 P. L. R. 191 1. See 
also 6 N. L J 144 = 73 I- C. 262 = 1923 Nag. 
248. Evidence of similar acts may be received 
to prove a partyls knowledge of the nature of 
the main fact or transaction of his intent with 
respect thereto. 19 C. W. N. 676 = 45 Cal. 957 
= 291.0.513. To admit evidence under this 
head the other acts must be of the same specific 
kind as the one in question and not of a different 
character, (/hid). The acts tendered must also 
have been proximate in point of time to that in 
question. (Ibid). 

127 


Evidence of association and joint 

ACTION. — S. 15, is not applicable where there 
was no question of the act being accidental or 
intentional 01 forming part of a series of similar 
tiansactions. 47 C 671 =24 C\ W. N. 501 =58 
I. C. 929 (F. B.) S. 14 would not also apply 
where the defence was a complete denial and no 
question of the character contemplated in S. 14 
did or could possibly arise. {Ibid.) Where the 
accused who were charged with dacoity pleaded 
that their presence in company and armed, at a 
spot was accidental and innocent, it is open to 
the prosecution to rebut this theory, and to 
produce evidence that in the same locality raids 
have taken place in which one of the gang had 
been concerned. 71 I. C 360 = 24 Cr. L. J. 136 
(Pesh.) In the case of actual dacoity the prose- 
cution is bound to piove the accused’s commis- 
sion of all the acts which constitute the offence. 
( Ibtd .) S. 15 admits the pioduction of any evi- 
dence which would determine the construction to 
be placed upon acts which in themselves might 
or might not be the preparation for decoity and 
'evidence that one or more members of the gang 
had been concerned in previous and similar off- 
ences committed at the same place is admissible 
in evidence for this purpose. {Ibid). 

Sec. 16 — Refusal of a registered letter sent by 
post precludes the person refusing from pleading 
ignorance of its contents, 16 W.R. 223 ; See also 
15 C. 681 ; 9 A. 366. But there must be evidence 
of posting and of proper address, See S. 114 
illus. ( f.). 
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Illustrations. 


(a) The question is whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in a certain 
place to be carried to the post, and that particular letter was put in that place, are relevant. 

(b) The question is, whether a particular letter reached A. The facts that it was 
posted in due course, and was not returned through the dead Letter Office, are relevant. 

Admissions. 


17. An admission is a statement, oral or documentary, which suggests any in- 
ference as to any fact in issue or reievent fact, and which 
is made by any of the persons, and under the circum- 
stances, hereinafter mentioned. 

18. Statements made by a party to the proceeding, or by an agent to any such 
party, whom the Court regards, under the circumstances 
of the case, as expressly or impliedly authorized by him to 
make them, are admissions. 

Statements made by parties to suits suing or sued 
in a representative character, are not admissions, unless they 
were made while the party making them held that character. 


Admission defined. 


Admission by party to pro- 
ceeding or his agent : 


by suitor in representative 
character ; 


Sec. 17. — Admits n m ay be verbal or con- 
tained in documents (as) maps, tills, receipts, 
pleadings, letters, books, and other entries or 
even horoscopes. See Field. 6th Ed. p. 83; Amir 
Ali 3rd Ed. 20t, 23 W. R. 325 ; 11 C. L. J. 22 ; 

5 C. 864 i 22 W. R. 220 ; 7 W. R. 249 ; 9 W. R. 
162 ; 23 W. R. 27 ; (1924) Oudh 19; 28 M. L. J. 
266 ; 28. M. L J. 92=26 I. C. 899. The entire 
statement must be taken together, particular 
passages cannot be selected to the exclusion of 
the rest. Admission operates merely to shift the 
onus and raise only a rebuttable presumption. 
1924 Nag. 387. Admission must be deemed to 
be exhaustive. It must be read as it stands and 
it is not permissible to take one part of an ad- 
mission and reject another part. 49 A. 707 = 25 
A. L. J. 572 = 100 I. C. 1037 = A. I. R. 1927 All. 
385. Admissions are of no evidential value once 
they are proved untrue. 49 A. 707 = 25 A. L. J. 
572 = 100 I. C. 1037 = A. I. R. 1927 All. 385. As 
to who can make binding admissions see 26 C. 
W. N. 273 = 15 L. W. 404 = A. I. R. 1922 P. C. 
102. As to admissions gathered from entries in 
account books see 23 L. W. 272=96 I. C. 429 = 
A. I. R. 1926 Mad 955. As to admissibility of 
statement of accused to police as admission. 44 
C. L J. 253 = A. I. R. 1927 Cal. 17. As to effect 
of erroneous admission, see 77 I. C. 875. 

Vague admission is no admission. — 21 
A, L. J. 869 = 1924 All. 193. 

Admission in first information Re- 
port is valuable corroborative evidence, it can 
not support a conviction, when the maker of the 
report himself is an accused person and cannot 
therefore be examined as a witness. 63 I. C. 822 
= 22 Cr. L. J. 694 (Lah ). But where such a 
report contains an admission not amounting to a 
confession, the admission is admissible in evi- 
dence against the accused. {Ibid). 

Sec. 18. — For an admission to be relevant, if 
should be shown that the person who made it 
had an interest at the time of making it within 
S. 18. 21 I. C. 714 = 19 C. L. J. 1. Admission 
not to be used against a co-defendant unless it 
is made in his character of a person jointly in- 
terested with the co-defendant. 30 C. W. N. 254 
« A. I. R. 1926 Cal. 705. 

ADMISSION by PARTIES TO SUIT.— Such ad- 
missions are generally contained in pleadings, 
written statements or depositions. See 7 W. R. 


249 I 9 W. R. 162 ; 5 B. L. R. 529 ; 14 W. R. 
(P. C.) 28 ; 13 M. I. A. 438 ; 15 W. R. 437 ; 17 
W. R. 372 ; 2*2 W. R. 303 ; 23 W. R. 27. Such 
writings (to become admissible) must conform 
to legal requirements. 24 \\ . R. 114 ; 6 C. 762 = 

8 C. L. R. 292. See also 2 1 W. R. 34 ; (/bid) 

414. 

ADMISSION BY AGENT, BINDING ON PRINCI- 
PAL. — See 2 Bom. L. R. 651. The fact of agency 
must be proved. 3 B. L. R. 273 ; 46 I. C. 709 = 
19 Cr. L. J. 789. 

ADMISSION BY COUNSEL ATTORNEYS AND 
PLEADERS. — As to circumstances when they are 
binding on the client and when not. see 18 M. 73. 
Admission by pleader in Lower Court cannot be 
set aside by engaging another pleader in appeal. 
See 102 I. C. 283 following 9 W. R. 465 ; 1 1 M. 
I. A. 253 ; 6 C. W. N. 52; 21 Mad. 279:22 
Mad. 538. (Adverse opinion expressed by vakil 
in argument not binding on client ; 9 W. R. 375; 

9 W. R. 485 ; 2 M. J. A. 253 {Bona fide admis- 
sion of fact by a vakil is binding on client). But 
see also 17 W. R (Cr.J 40, where the court held 
that such admissions are not binding in criminal 
cases ; (See also 27 C. 428) ; nor when they relate 
to matters of law. See 18 W. R. 367 ; 16 W.R. 
246. 

Admission by Partners . — See n c. 588. 

Admissions by one of several co-defendants 
Such admission can only bind the persons making 
it. 22 W. R. 519 ; 6 A. 395 ; 7 A. 353 ; 22 I. A, 

1 13 ; 22 W. R. 214 ; 9 C. L. R. 359 ; 2 C W. N. 
166 ; ii C. 588 ; W. R. (F. B. Rul.) 23. Ad- 
missions by guardians do not generally bind the 
wards. See 10 C. L. R. 377 ; 20 W. R. 223. 
(Signature of guardian when not binding on 
minor, 13 C. 292). So also are admissions by 
guardian ad litem or next friend. (Tay, Evi. 8th 
Ed. S. 742. Field. 6th Ed., p. 89.) As to Ad- 
missions by Court of Wards, see 24 I. A. 107. 
Statements made by suitor in representative capa- 
city are binding. See 1 W. R. 339 (executor); 
see also 8 W. R. 63 ; 14 W. R. 162. As to state- 
ments by interested persons when binding, see 5 
W. R. 268 ; 10 W. R. 89 ; 14 W. R. 484 ; 18 
W. R. 105 : 22 I. C. 714 = 19 C. L. I. 1. Evidence 
as to admissions and promises maae by alleged 
thieves before a Punehayat is admissible without 
proof of the actual words used. 13 P. R. 1914 
(Cr.) = 2 6I. C, 625. 
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Statements mady by — 

(1) persons who have any proprietary or pecuniary 
by party interested in sub* interest in the subject-matter of the proceeding, and who 

ject-matter ; intake the statement in their character of persons so inter 

f ested ; or 

(2) persons from whom the parties to the suit have 
derived their interest in the subject-matter of the suit, 

are admissions, if they are made during the continuance of the interest of the 
persons making the statements. 

19 . Statements made by persons whose position or liability it is necessary to 
prove as againt any party to the suit, are admissions, if 
by persons suc h statements whould be relevent as against such persons 
in relation to such position or liability in a suit brought by 
or against them, and if they are made whilst the person 
making them occupies such position or is subject to such liability. 

Illustrations. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B. 

A statement by C that he owed B unit is an admission, and is a relevant fact as 
against A, if A denies that C did owe rent to B. 

Admissions by persons ex- 20 . Statements made by persons to whom a party 

Pres^l y referred to by party to the suit has expressly referred for information in re- 
tosult ' ference to a matter in dispute are admissions. 

Illustration. 


by person from whom 
terest derived. 


Admissions 
whose position must be proved 
as against party to suit. 


The question is whether a horse sold by A to B is sound. 
A says to B — “ Go and ask C ; C knows all about it.” 
mission. 


C } s statement is an ad- 


21 . Admissions are relevant and may be proved as against the person 
who makes them, or his representative in interest ; but 
they cannot be proved by or on behalf of the person who 
makes them or by his representative in interest, except in 
the following cases: — 


Proof of admissions against 
persons making them, and by 
or on their behalf. 


Sec. 19. — On the section. See 5 M. 239 ; 25 
M. L. J. 51 ; 25 M. L. J. 329—20 I. C. 792 ; 62 
I. C. 417. Ss. 19 & 20 are exceptions to the 
general rule in S. 18. 

Sec. 20. — See also notes under S. 18 supra -—A 
party to a litigation is not bound by the state- 
ments of the muktear of the opposite side who 
was cross-examined by the parties. 4 U. K L. R. 
9 (Rev.). Unless an express reference has been 
made to a witness on a certain question his state- 
ment will not constitute an admission as regards 
that question. L. R. 2. All. 204, Admission by 
person nominated by the parties. 80 I. C. 16 — 46 
All. 710-1924 All 570. See also 42 M. 625 ; 
21 A. L. J. 209 — 71 I. C. 761. Agteement to be 
bound by the statement of a referee is an admis- 
sion. See 103 I. C. 34 = A. I R. 1927 All. 659 
(A.I.R. 1924 All. 570 Foil.). Effect of admission. 
See 37 I. C. 933. Effect of entry by creditor in 
debtor’s books. See 14 Bom. L.R. 1020. 

Sec. 21.— Admissions by representative 
IN INTEREST* are binding. See 22 C. 909 -22 
I. A. 129 ; A. I R. 1926 Oudh 41 ; 24 C. 62 (pur- 
chaser at execution sale is representative of judg- 
ment-debtor and is bound by the latter’s admis- 
sions. tee also 1924 Nag. 208') ; 8 1. A. 65—10 
C L.R. 281 ; 17 M 220 ; 31 C. 3S0 ; 100 I.C 835 
= 26 C.W.N. 273 = 15 L. W. 404 — A. I, R. 1922 P 
C. 102 (P.C.). 


ADMISSION By WITNESS. - Where in cross- 
examination a witness admits that a statement 
previously made by him is false he ought to be 
a^ked in re-examination why he made a state- 
ment which was false. The meie fact that the 
witness acknowledges the previous statement to 
be false is no justification for rejecting such pre- 
vious statement, if on other grounds the Court is 
able to ieach the conclusion that the statement 
is in substance rule. 51 I. C, 449 = 20 Cr. L. J. 
465 See also 13 C. W. N. 409 = 1 I.C. 320 ; 8 P. 
W. R. 1910=7 I. C. 505; 20 VV. R 69; 2 A. L. 
J. 21. Admissions by the accused made before 
the beginning of the proceedings alone can be 
proved under S. 21, as in a Civil suit. 36 Mad. 
457 = 22 73 = 12 I.C. 961 = 12 Cr. L.J. 585. 

The deposition of an insolvent reduced to writing 
is admissible as evidence against him in a crimi- 
nal charge. 54 I. C. 478 = 46 Cal. 996 [(1896)2 
Q, B. 260 = 19 Ch. D. 580 Ref.] Oral and docu- 
mentaiy evidence as to the statements of a post- 
man in a departmental enquiry are inadmissible 
in evidence in his absence. 26 I.C. 307(1) = 
16 Cr. L. J. 3. Statement on oath at a coroner’s 
inquest is admissible at the trial. 50 Bom. in * 
28 Bom. L. K. in — A. I. R. 1926 Bom. 151. 

A party cannot use in his favour an admission 
by his predecessor made in his own interest. 41 
Cal. 57 = 17 C. W. N. 1013 = 20 I.C 78. Sec 
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(1) An admission may be proved by or on behalf of the person making it, when 
it is of such nature that, if the person making it were dead, it would be relevant as 
between third persons under section 32. 

(2) An admission may be proved by or on behalf of the person making it, when 
it consists of a statement of the existence of any state of mind or body, relevant or in 
issue, made at or about the time when such state of mind or body existed, and is 
accompanied by conduct rendering its falsehood improbable. 

(3) An admission may be proved by or on behalf of the person making it, if it 
is relevant otherwise than an admission. 

Illustrations. 

(a) The question between A and B is, whether a certain deed is or is not forged. 
A affirms that it is genuine, B that it is r'oiged. 

A may prove a statement by B that the deed is genuine, and B may prove a 
statement by A that the deed is forged ; but A cannot pro\e a statement by himself that 
the deed is genuine, nor can B prove a statement by himself that the deed is forged. 

(b) A, tin* captain of a ship, is tiied for casting her away. 

Evidence is given to show that the ship was taken out of her proper couise. 

A produces a book kept in the ordinary couise of his business showing observations 
alleged to have been taken by him from day to day and indicating that the ship was not 
taken out of her proper course. A may prove these statements, because they would be 
admissible between third parties, if he were dead, under section 32, clause (2). 

(c) A is accused of a crime committed by him at Calcutta. 

He produces a letter wiitten by himself and dated at Lahore on that day, and 
bearing the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, bi cause, if A were dead, 
it would be admissible under section 32, clause (2). 

(d) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they aie admissions, because they are ex- 
planatory of conduct influenced by facts in issue. 

(c) A is accused of fraudulently having in his possession counteifeit coin which 
he knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin as he doubted 
whether it was counterfeit or not, and that that person did examine it and told him it was 
genuine. 

A may prove these facts for the reasons stated in the last preceding illustration. 

22 . Oral admissions as to the contents of a document or not relevant, unless 

and until the party proposing to prove them shows (hat he 
When oral admissions as to is entitled to give secondary evidence of the contents of 

contents of documents ari such document under the rules hereinafter contained, or 

relevant. unless the genuineness of a document produced is in 

question. 

23 . In civil cases no admission is relevant, if it is made either upon on express 

condition that evidence of it is not to be given, or under 

Admissions in civil cases circumstances from which the Court can infer that the 

when relevant. parties agreed together that evidence of it should not be 

given. 


also Q3 I. C. 996 = A. I. R. 1926 Lah. 38 1 . As to 
admission in Butwara proceedings See A. I. R. 
1926 Cal. 290. A confession is evidence for the 
prisoner as well as against him and must be taken 
altogether. 52 I.C. i45~2oCr. L, J. 737 (Nag ). 
But it is only whei e no other evidence is forth- 
coming that this can be pressed to the extent of 
requiring that no pait be accepted as true without 
accepting the whole. Ubtd.) (26 W. R. 15 (Cr.) 
and 25 W. R. 23 (Cr.) Foil ) If other evidence 
incompatible with a part of the confession is bn 
record it may be relied on in preference to that 
part. 53 I. C. 145 Cr. L. J 73 7 (Nag). 
Danger of resting judgment upon veibal admis- 
sions of sum due. See 10 I. C. 79-13 C. L. R. 


DENIALS of PARTY.— Though Court is bound 
to leceive admissions in evidence, no such rule 
applies to denials. 49 All. 482 — 25 A. L. J. 327 — 
100 I. C. 707 — A. I. R. 1927 All. 383. 

Sec. 23.— “When an attorney goes to an adverse 
party with a view to a compromise or to an 
action, >ou must always look with great care to 
his evidence of what then occurred.” Lord St. 
Leonards in 5 H. L Cases at p. 245. Admission 
before a person to whom the parties went for a 
compromise are admissible see 95 I. C. 363 = 
A. I. R. 1926 Lah. 548. But an offer of a certain 
Compensation without prejudice in land acquisi- 
tion proceedings is not admissible. 92 I. C. 319=* 
A. I R. 1926 Lah. 509. 
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Explanation. Nothing in this section shall be taken to exempt any barrister 
pleader, attorney or vakil from giving evidence of any matter of which he mav be com’ 
pelled to give evidence under section 126. * m ’ 


24 . A confession made by an accused person is irrelevant in a criminal pro 
Confession caused by induce, ceding if the making of the confession appears to 
ment, threat or promise, when ^ our * 10 have been caused by any inducement 

irrelevant in criminal pr >cee- threat or promise 1 having reference to the charge 
dings * against the accused person, proceeding from a person 

• _____ in authority and sufficient, in the opinion of the Court, 


See. 24. — 1 For prohibition of such induce- 
ments, etc., see the Code of Criminal Proceduie, 
1898 (Act V of 1898), S. 343. 

CONFESSION, WHAT IS —Any Statement by a 
person which would suggest an inference as to 
his guilt may be a confession. 22 Cr. L. j 68 
59 I C. 324 = 22 Bom. L. U. 1247. [As to ‘con- 
fession to panchayatdars, see 25 Cr. I,. J. 260 r 
76 I. C. 829 = 1924 Mad. 230). S. 24 will apply 
even if the person confessing was not accused 
person at the time of confession A statement 
falling within S. 379 (2; of the Code excludes 
the operation of S. 24. 2 2 Cr L. J. 68—59 I. C. 
324—22 Bom. L R. 1247. To constitute a ‘con- 
fession’ under the Kvidenre Act, it is not neces- 
sary that the person confe-smg should make a 
full and explicit admission of his guilt so clean 
as to leave no other hypothesis tenable. It is 
enough if they lead to an inference of guilt. 43 
I C. 6c 5 ; 19 Cr. L. J 189 (Mad.). The words 
“ accused peison ” in Ss 24 to 26 include any 
person who subsequently become^ accused, 
provided that at the time of making the state- 
ment criminal proceedings were m prospect, 
{Ibid . ). 

Inadmissible confession, -inadmissible 
confession would be inadmissible wholly 38 I. 
C, 767-— j 8 Cr. L. J.3S3 (Bur.\ 

ACCEPTANCE OU REJECTION OF CONFES- 
SION. — The Court is at libeity to disregard any 
statement in the confession which it disbelieves. 
46 I C. 705 — 19 Cr, L. f. 785 ( Nag.). 

confession— Evidentiary Value.— A ll 

parts of a confession are not entitled to equal 
weight. Some may be believed while others 
rejected. 3 O. W. N. 800 — 98 I. C / 7S A. I. R. 
1926 Oudh 618. The rule which excludes evi 
dence of statements made by a prisoner, when 
they are induced by hope held out or fear in- 
spired by a peison in authority is a lule of policy 
18 C. W. N. 705=23 I. C. 678-1 L. W. 989 
(P. C). A confession to be admissible mu^ be 
voluntary and made without any pressuie. 3s All. 
260 =5 19 I. C. 307; 52 I C 881(1) — 20 Cr. L. J. 
721. Where the Magistrate in whose presence a 
confession was made is called as a witness and 
swears that the statement w’as made before him 
freely and willingly and not in the pie>ence of a 
policeman, the corfession is voluntary and can 
be acted upon... 2 Pah. L. J. 053 

CONFESSION IN POLICE CUSTODY, INADMIS 
SIBIL 1 TY OF. — When a confession was mad; after 
police custody for seveial days and protract- 
ed consultation between the accused and the in- 
vestigating officers and was subsequently retract- 
ed, the confession is inadmissible. 20 Cr. L. J. 
333=53 I. C. 929 = 23 C. W.N. S86, a/sj 
5 Lah. L. J. 128; 21 Cr. L. J. 177—54 I. C. 881 
(P); 18 Cr. L. J. 106 = 37 I. C. 314 = 10 Bur. L. 


1. 270; 17 Cr. L J. 402-35 I. C 962. Moral 
exhoitalion is not objectionable 5 \V R 72 
The meie fact of the accused being in Poill 
custody is no basis to presume that his con- 
fession was induced by thieat or promise. 3 O VV 

wi bl3 t 9S 1 I ' <: * 2 5 °“' A K. 1926 Oudh 
Wheie the thieats made do not influence the ac- 
cused s conftSMonit is admissible. 3 W R i 7e 
A self exculpatory statement by an accessory after 
the fact is inadmissible in evidence 21 Cr r I 
266 -5,5 I.C. 2S2 =30 C L.J. top S. 24 does not 

admit as iegai evidence an incriminating state- 
ment to headman at the iatter’s suggestion to 
speak the tiuth, lest witnesses for the other side 

i' C 314* ° Ut V>hCn Callcd ’ ,S Cr - L - J- ic6 = 37 
tONF-K-SSION UNDER INDUCEMENT, THRFAT 

etc.-what Constitutes Inducement*- 

byS Per '° n in au, hority 
that if he makes a voluntary confession which i, 
considered to be full and tiue. his prayer for 
being made an approver will receive due consi- 
deration, the confession made under sucli ciicum- 
Stances is inadmissible. 43 Ail 633 = 21 A L. I 

5 ' S --74 j- S 2 9 - hi. 24 makes a confession in- 

adims-ible, if it appears to have been caused bv 
any inducement or promise. 43 All. 300 = 77 J.r 
62-21 A. I. J 14 i ; 1923 All. 5C2. Wheie the 
accused whose confession i, being recorded in 
forms the magistrate that he is making the confes- 
sion uuder inducement, the confession is not ad- 
missible and cannot be allowed to go to the lurv 
V et he, .here was indue ement or not i, imma.i' 
rial. 45 I>om. 1086 = 60 I. C. 1006. The state- 
mints made by the accused in the dial of the 
Police-officer concerned in the investigation of 
the case could be admitted in evidence against 

Inin on ins own trial foi murder 30 I. C, 124 — 

22 Horn 1 .. K. 1247 A < onfession made liy an 
accused peison under fear, encouiaged by a 
pol.ee o ncer ,n u subtle way in the hours that 
eiapsed b;foie the accused reached the Manic 
.rate is madmissil is in evidence 60 J. c 417 = 7, 
c. l„ J 201. A confes-ion made l>y accused 
peison on an inducement by a Police officer that 
he would be offeied a pardon is inadmissible in 
evidence. (I hi). The evidence of an accomplice 
if suspicious lequites conoboiation (/did') o p* 

?rL ,9 i l(Cr - )=a|oL 9 * 34 ° -12 Cr. L. J. 267 
1 he fact that a Police-officer got by means of 
thieat an information fiom a prisoner as to a 
circumstance inciirainating the latter does not 
render that infoinaation inadmissible in evident 
17 Cr. L. J. 33 = 32 I. C. 32 r. It is not possible 
for a Court to say that the making of the con 

fession "appears” to it to have been caused bv 

any inducement, threat, or promise, except upon 
evidence which is before the Court 4 Pat r t 
186 = 24 Cr. L.J. 497 = 72 I.C, 961. ' ' 
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[S. 24 


to give the accused person grounds which would appear to him reasonable 


Who are Persons in authority from 
whom Threat or inducement proceeds.— 

S. 24 refers only to a person in actual authority, 
the test being the possession of some power or 
control over the accused with leference to his 
case. 37 I. C. 42= 18 Cr. L. J. 58. The expies- 
sion “ person in authoiity ” has a wider meaning 
than the actual posecutor and the test is, has the 
person any authority to intei fere in the matter 
and any concern or interest in it, sufficient to give 
him authority. 43 I. C. 605-19 Ci. L. J. 189 
(Mad.) s ce also 40 ]!. 220-17 Pom. L. R. 1059 
(8 B. H. C. R. 358 ; 8 Bom L. R. 307 ; 26 I, C. 
161 Ref.) Police Pa tel in a village is such 
a person. 40 Bom 220-17 Ci. L. J. 113 = 
33 I. C 309 --17 Bom L. R. 1039. ( 9 B. H. 
C. 358 at p. 369 Foil.) So also a Mukhict of 
a village 97 I. C. 44 = A. I R 1926 All. 737. 
A collecting panchayat and an assistant pan- 
chayat are both “ persons in authority ” within 
the meaning of the section. 50 Cal. 127 = 74 I. C. 
264 ; 1923 Cal. 458 See also 76 I. C. 829-1924 

M. 230. Panchayatdais are not peisons in autho- 
rity within the meaning of S. 24. Considering 
the nature of the functions of panchayatdars 
they are practically private detectives helping 
the polic in finding out the criminals. They can- 
not be treated as men having any authority over 
the accused. 45 M. L. J. 845—76 I. C. 829 = 
1924 Mad. 230. The president of a panchayat 
which was to consider a case is a person in 
authority within S. 24, and confession made to 
him is not therefore admissible in law. 20 C.W. 

N. 512-33 I C. 828. The words “ person in 

authority” in $. 24 include the prosecutor. 68 I. 
C. 413 = 26 C. W. N. 54. A confession made by 
an accused to the Superintendent of Excise in a 
trial for illicit possession of opium is admissible, 
provided no inducement, threat or promise was 
held out to the accused for making the confes- 
sion. 22 C.W.N. 451 =45 I.C 284, A Lambardar 
being a person in authority, a confession induced 
by him by the use of thieats is inadmiwble. 4 
Lah. L. J. 235 = 1922 Lah. 263 ; 26 P. R. 1916 
(Cr.) = 34 I-C. 642. A Za'ldar 01 Lambardar is 
an officer who is to help the police in their investi 
gation. 14 P R. 1911 (Cr.) = i2 I.C. 9 73- See also 
22 1 P. L. R. 191 1 = 1 2 I. C. 973. A confession 
made to a Thugyi by an accused who had been 
sent for by the former after being told that he 
would not be punished if he was not a party to 
the offence i 9 irrelevant and inadmissible in evi- 
dence as the Thugyi is a person in authority with- 
in the meaning of S. 24. 15 Cr.L.J, 681=8 Bur. 

L. T. 39 = 26 I. C. 1 29. Other answers and ques- 
tions based on the inadmissible statement aie also 
inadmissible, {/bid). Neither a co-villagei , nor a 
zamindar is a person in authority unlees the 
zamindar is directed by the police to investigate. 
37 I. C. 42= 18 Cr L. J. 58 ; 9 I. C. 718=12 Cr. 
L.J. 119. ICotwar in C. P. not a police-officer 25 
Cr.L.J. 147^76 I.C. 291 =(1924) Nag. 29. {See 
also notes under S. 25 infra ) 

Retracted confession, Evidentiary 

VaLUE OF. — A retracted confession uncorrobora- 
ted in material points by other reliable evidence, 
is of no value. Conviction on it would be bad. i 
Pat. L. T. 241 =58 I.C. 49=5 Pat. L. J. 430. See 
also 30 I. C 436 ; 16 Cr.L.J. 612 ; 75 I. C. 152 = 


24 Cr L. J. 304. A convicted prisoner under- 
going a term of imprisonment made a statement 
before a Magistrate implicating the petitioner in 
the offence for which he had been convicted. But 
when he was examined as a witness he denied the 
implication of the petitioner. Held, the state- 
ment was not admissible in evidence 54 I. C. 893 
= 21 Cr. L. J. 189 = 18 A. L. J. 87. Seealsoli 
Cr. L. J. 529 =62 I. C. 1545 = 22 Bom. L. R. 1274. 
It is unsafe for a Court to rely and act on a 
confession which has been retracted unless, after 
a consideration of the whole of the evidence in 
the case, the court is in a position to come to the 
unhesitating conclusion that the confe-sion is 
true. 26 C. W. N. 1010 = 71 I.C. 497 = 1923 C. 
217. A retracted confession should carry practi- 
cally no weight as against a person other than its 
maker, {Ibid). It is very unsafe to convict an 
accused person upon a retracted confession un- 
less the confession is confirmed by other evi- 
dence. 36 I. C. 133 = 17 Cr, L. J 453. The cor- 
roboration ought to be of the kind that not only 
confirms the general story of the crime, but also 
unmistakably connects the co-accused with the 
crime. 19 Cr. L. J. 275 =44 I. C. 1 79. When a re- 
tracted confession is the sole evidence against an 
accused, it can be of but little value especially 
remembering the competition for pardon which 
sometimes occurs where a number of persons are 
suspected of an offence and some have already 
confessed or are believed to have confessed. 17 
Cr. L J. 226 = 34 I. C. 642 = 26 P. R. 1916 (Cr.). 
A Court should not convict a person upon a state- 
ment made by him but subsequently retracted 
owing to a promise of pardon, in the absence of 
corroboration in material paiticulars unless the 
peculiar dire umstances of making the confession 
or the leasons of retraction show the genuineness 
of the conlession in spite of its revocation. 31 I. 
C 831 = 160 I . J. 815 It is, however, not safe 
in general to convict on an uncorroborated con- 
fession from the point of view of common experi- 
ence and prudence, and when it is a question of a 
confession against a co-accused, the corrobora- 
tion must not only confirm the geneial story of 
the ciime but must clearly connect the co-accused 
with it. 264 P. L. R. 1914=30 P R. 1914(0.) = 
15 Cr. 1 .. J. 626 = 25 L C. 634 See aho 30 I. C. 
436 = 16 Cr. L. J. 612. There is no rule of law 
requiring a retracted confession to be supported 
by corroborative evidence in material particulars. 
The use to be made of such a confession is more 
a matter of prudence than of law. 46 I. C. 1005 = 
19 Cr. L. J. 861 (Nag.). See also 26 C. W. N. 
1010, ( 13 C. P. L. R. 107 Foil.) The fact that 
the confession was retracted before the commit- 
ting Megistrate would not deprive it of its volun- 
tary chaiacter 52 I. C. 50 ; see also 60 I. C. 789 ; 

25 I. C. 634. 

Retracted confession— Proof of.— 
Where a confession is retracted both before the 
committing magistrate and the Sessions trial, it 
cannot be used unless the Court is otherwise satis- 
fied of its truth and voluntary character. 45 M. 
L. J. 613 = 18 L. W. 606 = 76 I. C. 642 = 25 Cr.L. 
J. 210 = 1924 Mad. 391. See al$o 93 I. C. 978 = 
A. I, R. 1925 Lah. 605. Where an accused when 
retracting a confession alleged ill-treatment and 
inducement by the police to extract the confes- 
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for supposing that by making it he would gain any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him. 

25 . No confession made to a police-officer! 
shall be proved as against a person accused of an 
offence. 

26 . No confession made by any person whilst he is 
in the custody of a police-officer, unless it be made in the 
immediate presence'of a Magistrate, shall be proved as 
against such person. 

2 Explanation . — In this section “ Magistrate” does not include the head of a 
village discharging magisterial functions in the Presidency of Fort St. George or in 
Burma or elsewhere, unless such head-man is a Magistrate exercising the powers of a 
Magistrate under the Code of Criminal Procedure 188 2. ] 3 


Confession to police officer 
not to be proved. 


Confession by accused 
while in custody of police not 
to be proved against him. 


sion, the onus is on him to pro\esuch ill-treat 
ment and inducement. 19 Cr. L . J. 959 =47 I. C. 
81 1 = 22 C. W. N. 809. A first information report 
is not admissible in evidence at all, if in substance 
it is a confession to the police. 24 Cr. L. J. S 7 °~ 
73 I. C. 266 = 1923 Nag. 251. See also 63 1 . C. 
822 (Lah,). 

Sec. 25 — 1 In Upper Burma after the ex- 
pression “Police officer” the words “who is not 
a Magistrate” shall be inserted ; vide S. 4 (3) (c) 
of the Burma Laws Act (XIII of 1898). 

STATEMENT NOT AMOUNTING TO CONFES- 
SION — A 'statement made by an accused to a 
police-officer if it does not amount to a confes- 
sion may nevertheless be used against him and 
more particularly if the statement made turns out 
to be false in the light of the other evidence in 
the case. 23 Cr. L. J. rg 3—6*5 I. C. 849 = 
2 A. L. J. 178, The word “confession” in S. 252 
is not restricted to actual admission of guilt 
but includes inculpatory statement from which 
inferences of guilt can reasonably be drawn or 
which suggest the guilt of the person making 
the statement. 42 I. C. 1002-19 Cr. L. J. 42 
(L. B.) Where the circumstances of the case 
compel a tribunal to act only upon a con- 
fession, and to reject all other evidence, the 
confession must be used Literatimet V erbatirn 
and due effect must be given to every statement 
in it whether in favour of the accused or against 
him. 38 I. C. 740-= 18 Cr.L.J. 356 = 15 A.L.J. i<>; 
14 Cr. L J. 252 = 19 I. C. so8. Confession made 
to police-officer is admissible to prove the owner- 
ship of property regarding which he is charged. 
56 I. C. 62=21 Cr. L. J. 414 (Nag.). Section ap- 
plies to every police-officer and is not restricted 
to Regular Police Force. 26 C. 569. An admis 
sion made by the accused to the police is inad- 
missible against him under S. 25 17 Ur. L. 

J.SI2=36 I. C. 480. As to distinction 
between admission and confession before 
Police, see 10 B. L. R. App. 2 ; 6 C. 530 = 7 C. 
L. R. 541 ; 10 C. 1022. The test, which has to 
be applied in deciding whether S. 25. applies, is 
the position of th'e person at the time when it is 
proposed to prove the admission not his posi- 
tion at the time when he is alleged to have made 
it. 13 Cr. L. J. 465 = 15 I- c - 305=5 Bur. L. T. 
392. A confession therefore made to a police 
officer by a person when he is not accused of any 
offence is inadmissible in evidence against him 
when he is accused of an offence. A confession 
made by an accused to a police officer might be 


admissible in favour of a co-accused but not 
against him. {Ibid.) The expression “police- 
officer” in S. 25 is used in its usual and more 
comprehensive meaning, and includes Police- 
officers of the Native States as thote of British 
India. 19 Cr. L J. 79 =43 I C. 1 1 1 - 14 N. L R. 
192. The term “ Police officer ” in this respect 
must be construed not in any strict technical 
sense but according to its most comprehensive 
and popular meaning. 71 I. C. 360 = 24 Cr. L. J. 
136 (Pesh.) The statements of approver to a 
Police Insepector being really confessions, are in- 
admissible. 35 Mad. 247 = 13 Cr. L. J. 305=22 
M. I.. J. 490 (S. B.) See also 15 Cr T. J. 474 
= 24 Ind. Ca«. 562 ; 15 Ind. Cas 325. Confession 
made to a police-officer in Nizam’s Dominions is 
not admissible in evidence. 19 Cr. L. J. 79 ; 43 J. 
C. 111 = 14 N L.R. r 9 2 (22 Bom. 235 Fol.) Con- 
fession before Administrator in Portuguese teni- 
tory not adm issible. ^ 26 Bom. L. R. 706 = 
(1924) Bom. 480. A statement by an accused ar- 
rested on a charge of ur lawful possession of opi- 
um to Excise-Officers, the police servants remain- 
ing in room in another part of the house, is still a 
statement made while in police custody and there- 
fore inadmissible. 18 Cr. L. J. 609 = 39 I.C. 977 = 
2r C. W.N. 694. Whether Excise Officers who 
have large powers of search, arrest and detention 
are to be regarded as police-officer within the 
meaning of S. 24. {/bid) See also 5[Cr. L J. 1223 
= 82 I.C. hi. 28 Bom .L.R 674=97 T.C. 665 = 
A. I.R. 1926 Pom 517 = 28 Bom. L.R. 1196= A. 
I. R. 1927 Bom. 4 (F. B.). Village Chauki- 
dars are police officers within the meaning 
of S. 25. 16 Cr. L. J. 62 = 26 I.C. 654. JCotwar in 
C. P. is not a police-officer. 25 Cr. L. J. 147-76 
I.C. 291 = 1924 Nag. 29 • 57 I.C. 88 = 2r Cr. L. J. 
568 (Nag.) Village Munsif is not a Police-officer. 

7 M. 287. A member of the Frontier consta- 
bulary is a police officer. 71 I C. 360=24 Cr. 
L. J. 136 (Pesh). As to village headman 
in Burma, see 2 R. 31 =3 Bur. L. J. 11 = 81 I. C. 
540 . 

Sec. 26 . — 2 The Explanation was added by 
Act III of 1891, S. 3. 

3 Now the Act V of 1898. 

Confession in custody on Police-Ex- 
tra Judicial confession.— -The accused 
who was in the lock-up of the Magistrate under 
trial was sent up by the Magistrate to a hospital 
for treatment with two policemen in charge. The 
latter waited outside in the verandah. During 
his examination inside the dispensary by the 
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How much of information 
received from accused may be 
proved. 


27. Provided that, when any fact is deposed to as 
discovered in consequence 'bf information received 
from a person accused of any offence, in the custody 
of a police-officer, so much of such information, 


Doctor, the accused made a confession within 
the hearing of the Doctor Held , that it was 
excluded by S. 26. 12 R. i~ .(2 I. C. 597 = 19 
Bom. I.. R. 683. (20 B. 795 Dist.) See also 91 

I. C.8o6 = A. I. R 1025 Lah. 557. A confession 
while in police custody is of little value. 10 P R. 
1914 (Cr.) = 15 Cr. L I. 6r 3 = 25 I. C. 525. See 
also 12 W. R. (Ci.) 82. As tu mean.ng of 41 in 
custody. ” See 25 Cr. I.. J. 381 ~7 7 E C. 429 = 
1921 Rang 173 Evidence to prove a confes- 
sion made while an accused person is in police 
custody is inadmissible. 22 I. C. 150 = 15 Cr. L. 

J. 6 = 38 P. 1 - R. 1914* See also 22 B. 235. In 7 
W. R. Cr. 56, evidence of policeman who over 
heard a prisoner’s statement made in another 
room to another held admissible ; but see also 20 
B. 165; 18 C r . I -T 609 “39 I C 977 = 21 C.NV.N. 
694 A police officer when giving e\idence should 
not be allowed to state that an admission of 
guilt was made by the -» censed 13 I. C. 783 = 
13 Cr. L. J 127 = t6 C. W. N. 238; 15 C. 607 ; 
see also 19 B. 363. An accused’s confession 
to some person other than a police-officer is ad- 
missible in evidence. 16 Cr L. J. 62-26 I. C 
6s 4; (as) at Coroner’s inquest, 28 Bom. L. R. 
t 1 1 — 30 Bom. 111--A. I. R. 1926 Bom. 151. 
Admissions of facts which are not of an incrimi- 
nating nature are admissible in evidence. 4 Bom. 
L. R. 312. Actual arrest and detention are not 
necessaiy. r K 609 = 77 1.0.429 = 1924 Rang 

^POLICE-OFFICERS. — Referred to in S 26 need 
not be investigating police officers. 42 Bom. 1 -- 
421.0.97 = 19 Born. L. R. 683. A confession 
to a Police Patel is inadmissible. 31 I. C. 34 ° 
( 2 ) = 1 6 Cr. L. J. 740 = 17 Bom. I.. R. 898. 
Police-officers in Native States aie police officers 
under this section. 22 B. 235. See also 20 B 
795 and other cases cited under S. 23. Jailor is 
not police-officer. 20 B. 794. 

Statement made in police custody and 

BEFORE MAGISTRATE. —Is not admissible either 
against him or against a person jointly tried 
with him, unless it has led to discovery of any 
fact mentioned in S 27. 28 I. C. 145 -- 16 Cr.L.J. 
257. A confession though made in the presence 
of a Magistrate is of very little value when the 
accused is not aware of his presence. 22 I. C. 
150 = 15 Cr. L. J. 6. A confession made in the 
presence of a magistrate though on leave, is 
nevertheless relevant and admissible ( Ibid .) 

ORAL CONFESSION*— A confession to be ad- 
missible in evidence need not be recorded. It 
may be oral , and may be proved by the Magitrate 
to whom the oral confession was made. 45 I. C. 
843 = 19 Cr. L. J. 651 = 11 P. R. 1918 (Cr. ). 

Plea of Guilty by undefended accused 
ENFEEBLED BY ILLNESS.— A plea of guilty can 
be allowed to be withdrawn if the accused was 
at the time of making it, enfeebled by illness and 
was undefended. ' 28 I. C. 1 45 = *6 Cr. L. J. 257. 

Confession— Admissibility of against 
CO-ACCUSED — A confession of an accused is 
not admissible against co-accused under S. 30 if 
the former is convicted on his plea of guilty. 28 
I. c. MS = Cr. L.J. 257 i (5 C. 954 I 5 A - 2 53 . 


Ref. to.J A confession of an accused recorded 
outside British India by a Magistrate is not ex- 
cluded by S. 26. 69 I.C. 237 = 23 Cr L.J. 673- 
17 N. L. R. 1 13. 

Sec. 27 . (Al. B. — See olso Notes under Ss. 24 
— 26). 

Scope of section —see 45 c. 537 = 22 C. W. 
N. 213 — 44 I- C. 321 S. 27 qualifies not only 
Ss. 25 and 26 but also S. 24 all three of which 
lay down general rules excluding confessions and 
the same broad grounds underlies all the 
three ( Ibid ) See aho 6 A 509 ; 11 fl. H. C. 
242. The u«e that can be legitimately made of 
a confession to ^Police when direct evidenceis 
given against the accused at the trial. 77 I. C. 
890 = 1924 A. 207. It isopen to the defence to 
check such evidence, e. ? , the consistency of an 
approver’s stoiy. Klbtd.) A statement made by 
an accused to a police-officer is inadmissible 
against a co-accused. 20 A. L.J. 178 = 23 Cr. 
L. J. 193 = 65 I. C. 840. 

applicability OF SECTION.— Sec. 27 is a 
proviso to Ss. 24, 25 and 26. Statement made to 
the Police is admissible though the accused him- 
self makes the discovery about which the state- 
ment is made. 12 Cr. L.J. 119 = 9 EC 718, 
(31 A. 592 Fol.) Ss. 161 and 162 of Crim. Pro. 
Code, do not oveiride the provisions of Ss. 27 
and 28 of Evidence Act 5 Pat. 63 = 93 I C. 884 
= 7 Pat. L. T. 396 = A. I. R. 1926 Pat. 232. See 
also 4 Rang. 72 =96 I. C. 145=5 Bur. L. J. 30 = 
A.I.R. 1926 Rang. 116. Confession to person in 
authority who holds out inducements to confess 
is not admissible even so far as it lelates to the 
discovery of articles, {/bid). Where there is im- 
mediate connection between discovery and state- 
ment made to a police-officer, the latter is admis- 
sible in evidence. 20 Cr. L. J. 303 =50 I. C 481. 
If the recoveries w r ere made in consequence of 
the information, supplied by the accused, the 
statements made by them are admissible. 1923 
Lah. 434. A statement is admissible in evi- 
dence under S. 27, then as a consequence of it, 
there *is a discovery incriminating the person 
making the statement. 72 P. L. R. 1916 = 17 
Cr. L. J. 183 = 33 E C. 823. See also 16 Cr. L. J. 
545 = 29 I. C. Si 7 = m P. R. 1915 (Cr.) 
Information not leading 10 discovery. 

— Statements leading immediately to the disco- 
very of property are properly admissible. Other 
statements connected with the one thus made and 
immediately, but not necessarily or directly con- 
nected with the fact discovered are not admis- 
sible. 17 Cr L. J. 8 = 32 I. C. 136 = 13 A. L. J. 
1077. (11 B. H. C. 242 Rel. on). The language 
of the section and its place in the Act make it 
clear that discovery therein referred to is dis- 
covery to or by police-officers. 49 Cal. 167 = 25 
C. W. N. 788. 

Information from two persons— Only 
that leading to discovery is admissible. 
— Once property has been discovered m conse 
quence of information received from a suspected 
person, it cannot be re-discovered in consequence 
of information received from another suspected 
person. 23 Cr. L.J, 22 *=9 P. L. R, 1922 =*64 I. 
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whether it amounts to a confession or not, as relates distinctly to the fact ^hereby 
discovered, may be proved. 

Confession made after re- 28. If such a confesssion as is referred to in section 

moval of impression caused 24 is made after the impression caused by any such in- 
byinducement, threat or pro- ducement, threat or promise has, in the opinion of the 
nnse, relevant. Court been fully removed, it is relevant. 


C. 502 = 1922 Lah. 315. It is only the informa- 
tion that was given by the first person and which 
led to the actual discovery which may be proved 
under the terms of S, 27 ( Ibid .). Where two or 
moie persons are alleged to have given certain in- 
formation to the police which led to the arrest of 
the accused, it is only the information given first 
which is admissible under Ss. 27 and 29. 17 Cr 
L. J. 273 = 34 I. C. 993 =52 P. L. R. 1916 (6 A. 
509 Foil.) Information by two persons which 
leads to the discovery of a fact is relevant and so 
much of the statement of each which relates to 
the tact discovered is admissible against both , 
statements of co-accused after the discovery are 
irrelevant 17 Cr. L. J. 506 = 36 1.0.474(24 
W. R. (Or.) 36 Ref.) After one accused has 
made a discovery the other should not be a^ked 
to do the same. /bid. (2 Bom. L. R. 10S9 Ref,). 
Joint discovery -Track evidence. - 

Track evidence is of no value if the comparison 
is made 8 or 9 days after the affairs. 63 P. L. R. 
1914 = 15 Cr. 1 . j. 499 = 24 I. C. 5S7. Where 
more than one accused person in custody of the 
police point out this orptoduce that jointly, such 
an evidence of joint discovery is not sufficient 
for a conviction. Ibid. (3 I. C. 622 Foil.). 

Statement after Discovery— Pointing 
OUT PROPERTY — Value of. — a statement by 
accused not leading to discovery of property but 
made after discovery and production of the pro- 
perty is irrelevant. The pioduction 01 the point- 
ing out may indicate that the accused was in 
possession or that he had innocent knowledge 
that the articles had been left there by someone 
else. 13 Or. L. J. 529 = 15 I. C. 801. When 
a material fact has already been discovered, 
the accused’s statement while in police cus- 
tody relating thereto is not admissible under 
S. 27. 12 Cr. L. J. 35 =9 I. C. 232. 

INFORMATION LEADING TO DISCOVERY.— 
Though a person points out a place not his own 
where stolen prpperty is concealed, the Court 
should not conclude that the person had received 
or retained it 39 I. C. 330 = 18 Cr. L. J. 490 - 1 
P. R. 1917 (Cr.) (17 A. 576 ; 20 P R. 1905 Cr. 
Ref.) Accused's knowledge of place of conceal- 
ment does not prove that he concealed it. 1923 
Lah. 238 (2). The mere knowledge of the place 
of concealment does not show that the peison hav- 
ing such knowledge actually received the stolen 
articles 01 participated in the act of concealment 
{/bid.) 

ILLUSTRATIVE CASES. -(a) EVIDENCE HELD 
ADMISSIBLE. — The discovery of ornaments at 
his house by accused is clearly a fact discovered. 
45 All 300 ; 21 A. L. J. 143 = 24 Cr. L. J. 526 = 
73 I. C. 62 = 1923 All. 552. The statement of 
the accused that he could point out a spot and 
that bloodstains would be found there is admis- 
sible but not that it was at that spot that he 
committed the crime. 14 Cr. L. ). 190 = 19 I C. 
190 = 171 P. L. R. 1914. If the accused produc- 
ed the article himself, th* fact that he produced 
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it at a particular place may be proved, but the 
accompanying statement that he buried it there 
is inadmissible, {/bid ) 

{b) Evidence held not admissible. A 

person accused under S. 328, 1 P. C., pointed out 
during the police investigation a Dhatura tree 
and said that he had taken the fruit of it. The 
statement was inadmissible. 17 Cr. L. J. 8 = 32 
I. C. 136 = 13 A. L. J. 1077. On a trial for 
murder a witness stated that the accused offered 
to point out the place where the dead body was 
and on being questioned as to who had buried 
the body he said that he (accused) had done so 
Held, that the accused’s statement that he buried 
the body was not admissible in evidence. 55 I. C. 
685 = 21 Cr. L J. 349 (lah.) (14 R 260 ; 24 P. 
W. F. 1916 ; 50 P. W. R. 1913 (Cr.) Dist.) The 
discovery of a person who is afterwards proved 
to be a dacoit is not the discovery of a fact with 
in S. 27. 19 Cr. L. J 79 =-13 I.C. 111=14 N. L. 
R. 192. 

MISCELL AN EOUS.-— A confession caused by 
some inducement from some person in authority 
is inadmissible in evidence. 14 Cr. L. J. 417 =20 
I. C. 401 =6 Bur. L. T. log. 

Statement of accused while in cus- 
tody OF POLICE —It is legitimate to record 
evidence that an accused person said, “ I will 
point out certain propeity,” if such statements 
lead to a dicovery ; but it is not legitimate to 
record as an evidence that an accused said “ I 
will point out certain propeity which I obtained 
as my share of the booty in the dacoity.” 52 P. L. 

R. 1918 = 44 I. C. 967 = 19 Cr. L. J. 439, Where 
there is practically no evidence at all against an 
accused except an incriminating statement under 

S. 27, the latter should be vievved with great 
caution and suspicion. 14 Cr. L. J. 190= 19 I. C. 
190=171 P. L. R. 1913, The statement of an 
accused that he buried the weapon in a certain 
place is relevant but not the part of the state- 
ment that it was the wtapon with which he had 
committed the ctime. (/bid.) A statement made 
by an accused may be proved under S. 27 so far as 
it relates to any material facts discovered in con- 
sequence, even though the police were present 
when the statement w as made. 69 LC. 377 = 23 
Cr L. J. 697 = 14 L. W. 418. Tob.ingani nfor- 
mation by accused under S 27 the information 
must have had the diiect effect of leading to the 
discovery of the stolen property. Unless a con- 
fession is corroborated in material particulars 
and by independent testimony it should not be 
the basis of a conviction. 21 Cr. L. J. 79=54 I. 
C. 479 = 11 L. W. 8. (See also notes under S. 30 
mfra.) 

Sec. 28.— Confessions to the Magistrate made 
soon after inducements htld out by certain 
Zamindars sent by the Police are inadmissible 
12 Cr. L. J. 1 iq = 9 I. C. 718. A confession by 
an accused in police detention as a suspect made 
in the immediate vicinity of the police to a Zail- 
dar could not be proved unless made to a Mags* 
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29. If such a confession is otherwise relevant, it does not become irrelevant, 


Confession otherwise rele- 
vant not to become irrelevant 
because of promise of secrecy, 
etc. 


merely because it was made under a promise of secrecy, 
or in consequence of a deception practised on the accused 
person for the purpose of obtaining it, or when he was 
drunk, or because it was made in answer to questions 
which he need not have answered, whatever may have 


been the form of those questions, or because he was not warned that he was not bound 
to make such confession, and that evidence of it might be given against him. 


30. When more persons than one are being tried jointly for the same offence, 
and a confession made by one of such persons affecting 
Consideration of proved hi mse jf an d some other of such persons is proved, the 

making tr and^othfrs jointly Court ma y take into consideration such confession as 
under trial for same offence. against such other personas well as against the person 

who makes such confession. 


[ Explanation . — M Offence," as used in this section, includes the abetment of, or 
attempt to commit, the offence .] 1 


trate though the accused may not have been 
handicapped, as, to all intents and purposes he 
was in police custody. 153 P. L. R. 1916 = 26 P. 
R. 1916 (Cr.) = 1 7 Cr. L. J. 226 = 34 I C. 642. 

Sec. 30. — The explanation was inserted by Act 
III of 1891, S. 4. „ 0 . . _ , , 

1 Cf. Explanation 4 to S. ic8 of the Indian 
Penal Code (Act XLV of i860). 

confession— Admissibility against Co- 
accused.— A statement of an accused must 
amount to a confession before it can be consider- 
ed against his co-accused under S. 30. 35 Mad. 

247 = 13 Cr. L. J 305 = 22 M. L. J. 490 =141 C. 
849 = 11 M. L. T. 1 Supp. (S. B.) ; 40 C.L.J. 551. 
See also 9 P. R. 1911 (Cr.) = io I. C, 340 = 12 Cr. 

L. J 267 ; 1925 Sindh 116 ; 1924 Bom. 445 = 26 
Bom. L. R. 614 = 25 Cr. L. J. 13 =-75 I* C 7or ; 
1924 Nag. 27 ; 1924 All. 51 1; 1924 Mad. 805; 1925 
Cal. 406. The confession made by a person can 
be taken into consideration as against persons 
who are being tried along with him ; such a state- 
ment however is always regarded as tainted and 
cannot be used to corroborate the testimony of 
the accomplice witnesses. 3 Lah. 144 = 23 Cr. L. 

J 513=68 I- C. 113 = 1922 Lah. 1. See also 13 
A. L. J. 337 = 28 1. C. 663 = 37 All. 247. Where 
an accused person after he is arrested makes a 
confession implicating the other accused and the 
confession is sought to be used against them, it 
is incumbent on the prosecution to disclose the 
name of the officer who made the arrest and 
produce him or any other person who could 
speak to the circumstances under which the con- 
fession was made so as to enable the defence to 
ascertain by cross-examination what inducements 
were offered to the accused to make it and what 
generally were the circumstances that attended 
the confession. 36 M. 501 = 17 C W. N. 1110 = 25 

M, L. J. 518=21 I. C. 369=40 I. A. 193 (P. C.). 
The confession of an accused in a dacoity case is 
not admissible in evidence against a co-accused 
in that case in a proceeding under S. 1 10 of the 
Cr. P. Code. 33 C. L - J- 7o = 6i I. C. 793 = 25 C- 
W. N. 239. The statement of an accused made 
after arrest and not amounting to a confession is 
not admissible in evidence against a co accused 
either under S. 10 or S. 33 *>nt only against him- 
self. 46 Cal. 710 = 54 L C. 53^30 C. L. J. 255. 

TEST OF ADMISSIBILITY.-— Whether the con- 
fession of an accused can be used against his co- 


accused should be determined on seeing whether 
the accused can be convicted on that confession 
of the crime with which he and the co-accused 
were charged. 60 I. C. 660 = 22 Cr. L. J 260 
(Lah.). See also 15 C. W. N. 592 = 12 Cr. L. J. 
286 = 38 Cal. 559 ; 50 Bom. 683 ; 9 N. L. J. 80 = 
A. I. R. 1926 Nag. 229. 

WEIGHT OF CONFESSION AGAINST CO-AC* 
CUSED. — The confession of an accused should 
not carry the same wight as the evidence of the 
same person if he were examined as a witness. 2r 
I. C. 166=14 Cr. L J. 566 The Court must, 
after the most careful consideration, decide 
whether the degree of proof prescribed by S. 3 
has been reached or not. (Idtd). A confession 
made by a co-accused must be regarded with 
suspicion. 23 Cr. L. J. 129=651. C 561 = 1922 
Nag. 146. See also 72 I. C. 497 = 24 Cr. L. J. 
385. It is not the law that unless a confessing 
prisoner implicates himself as fully as his co- 
accused the statement will not be admissible, the 
principle being there is no guarantee that the 
maker of the confession is speaking the truth. 
All that is required is that the confession shall 
substantially implicate its maker in regard to the 
crime with which he and his co-accused are char- 
ged. 4 Pat. L. T. 505 ; 75 I. C. 705 ; 24 Cr. L. J. 
17 ; 2 Pat. L. T. 125. A conviction founded solely 
on the confessions of co accused cannot be sus- 
tained. S. 1 14 of the Fv ider.ce Act applies to the 
testimony of an accomplice on oath but not to a 
confession and a judge sitting with assessors 
ought never to convict solely on confession but 
where sitting with juiy he could either ask the 
accused to withdraw the confession or direct 
them to acquit unless corroborated in material 
particulars by independent evidence. 21 I. C. 
673 = 38 Bom. 156. 

Confession — Necessity for corrobora- 
tion. — Where however there is, apart from the 
confessions, a body of evidence and circumstan- 
ces enough to support a conviction, if the evid- 
ence is accepted as free from untruth or exaggera- 
tion or serious mistake or distortion, the Court 
can take the confessions into consideration and 
consider together the evidence, the circumstances 
and the confessions. 43 B. 739=51 I. C. 657. 
See also 4 R. 45 =95 I. C. 71 ** A.I.R. 1926 Rang. 
127. Where the corroboration consisted of 
statements of witnesses which though giving rife 
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Illustrations. 

(a) A and B arc jointly tried for the murder of C. It is proved that A said — 
“ B and I murdered C.” The Court may consider the effect of this confession as against 
B. 

(b) A is on his trial for the murder of C . There is evidence to show that C was 
murdered by A and B, and that B said — (i A and I murdered C. n 

This statement may not be taken into consideration by the Court against 4, as B is not being 
jointly tried. 


to suspicion were consistent with the innocence 
of the accused, Held , that the corroboration fell 
far short of what is required to support a convic- 
tion. 42 Cal. 789-19 C. W. N. 584-28 I.C. 
657. As to what amounts to corroboration, 95 I. 
C. 938 — A. I. R. 1926 All. 603 A conviction 
based entirely on statements contained in confes- 
sions of co-accused persons is not sustainable. 11 

I. C. 1001 — 12 Cr. L. J. 465. See also 17 Cr. I.. 

J. 156-33 I- C. 636 ; 73 I. C. 262-24 Cr. L. J. 
566 — 1923 Nag. 248. 

JOINT Trial. — A statement made by one 
accused can only be used against another if 
provisions of S. 30 of the Act are applicable. 20 
A. L. J. 178 — 23 Cr. L J. 191=651. C. 849 — 
1922 A. 24- As to joint trial, see also 45 All. 323 
= 21 A. L. J. 179 — 1923 All. 322. Persons against 
whom proceedings are being jointly taken under 
S. 1 17, Criminal Procedure Code, in one and the 
same enquiry cannot be said to be on their joint 
trial for the same offence within S. 30. 41 All. 
231-17 A. L. | , 147=20 Cr. L. J. 206 = 49 I* 
C. 654. A confession by an accused implicating 
himself and two others in a charge of dacoity is 
inadmissible against the others in a proceeding 
under S no of the Criminal Procedure Code. 22 
C. W. N. 408—49 I. C. 649 — 20 Cr.L.J. 2or. A 
confession of an accused not being declared rele- 
vant by the Evidence Act as against a co-accused 
cannot be treated as substantive evidence and a 
judgment cannot be based upon it so far as he is 
concerned. 23 Cr. L. J. 129 —65 I. C. 561 — 1922 
Nag. 146. Confessions recorded in the manner 
provided by the Criminal Procedure Code, even 
though made to magistrates outside British India 
if proved against the persons who made them may 
be taken into consideration against others who 
are being tried jointly for the same offence. 69 I. 
C 257 = 23 Cr. L. J. 673 = 17 N. L. R. 113. 
Where one of the accused pleaded guilty and 
was examined at the end of the prosecution case, 
and declined to call any witnesses, the tiial was 
a joint trial, so that his confession could be taken 
into consideration against the other accused, 2 
I. C. 166 — 14 Cr. I.. J. 566. A conviction unde 
S. 456, Indian Penal Code, based on the con- 
fession of a co-accused who was being tried along 
with the prisoner under S. 41 1 Indian Penal Code, 
is unsound and must be set aside. 20 I. C. 136 
= 14 Cr. L. J. 376. 

Retracted Confession, not of Value 
AGAINST CO-ACCUSED.— 43 Bom. 739=51 I. C. 
657 — 21 Bom. E.R.448. The confession referred 
to in S. 30 cannot be restricted to an unretracted 
confession and there is nothing to prevent a 
court from convicting after considering the con- 
fession but the rules of practice of the High 
Courts in India are to be observed when exercis- 
ing the discretion. 15 Bom. L. R. 975-21 I. C. 
673— 38 B. 156. Where there is no real corro- 
boration of the retracted confession, the accused 


are entitled to the benefit of the doubt and must 
be acquitted. 16 Cr.L.J. 469 — 29 I. C. 101 — 163 
P. L. R. 1915. See also 18 Cr. L.J. 779-41 I.C. 
*55 “75 P* C. R. 1917 ; 17 Cr. L. J. 226 -26 
P. R. 1916 (Cr.) —34 I.C. 642 ; 5 P. L. R. 1915 ; 
16 Cr. L. J. 157-27 I. C. 221 =3 P. W. R. 191c 
(Cr.); 5 P.R. 1911 (Cr )=io I. C. 857 = 12 Cr.L. 
J. 276. Extra-judicial confession by boys cajoled 
or frightened but retracted before the committing 
magistrate does not prove a case against persons 
jointly accused with the boys. 14 P. R. (Cr.) 
191 t -12 Cr. L. J. <597 = 12 I. C. 973. A retract- 
ed confession requires strong corroboration in 
all material particulars. 72 I. C. 497 — 24 Cr. L. 
J- 385 = 14 C.W. 474. The weight to be given 
to a retracted confession depends upon the cir- 
cumstances under which it is made and on the 
intrinsic value of the confession. 18 Cr. L, J. 774 
= 41 I. C 1505191. C 179- 14 Cr. L. J. 179. 

PLEA OK GUILTY. — The plea of guilty of one 
co-accused who is removed from the dock while 
the other alone is tried cannot be taken into con- 
sideration against that other. 38 Cal. 446 = 16 
C. W. N. 49=12 I. C. 87-12 Cr. L. J. 479. See 
also 15 P. R. (Cr.) 191 1 - 12 Cr. L. J. 605 - 12 I. 
C. 981. It is for the prosecution to establish 
their case ; because an accused loses his head or 
gets frightened and does not tell the truth, he 
cannot on that account be convicted. 20 A. L. J. 
178 = 23 Cr. L. J. 193=651. C. 849-1922 All.* 
24. 

Self-Exculpatory Statements.— S elf-ex- 
culpatory statement of the wife to the effect that 
the white substance was administered on the as- 
surance by her paramour that it would bring 
about good-feeling did not amount to a confes- 
sion and could not be used against the paramour 
as criminal conspiracy was not proved. 14 Cr.L.J, 
586-21 I.C. 378 = 18 C.L.J. 590; 9 N. L. J. 80 = 
A.I.R. 1926 Nag. 229. A confession by each of 
co accused implicating self and co accused as re- 
gards robbery but throwing entire burden for 
murder on the other is admissible as regards for- 
mer but inadmissible as regards the latter. 1923 
I.ah. 293 ; 12 Cr.L J. 562- t 2 I C. 650 = (1911) a 
M.W.N. 375. A statement by an accused person 
which suggests an inference of guilt may amount 
to a confession though the person making the 
statement may directly repudiate his participa- 
tion in the crime. Such a statement may be 
taken into consideration against the person 
making the statement, but it may be unsafe to 
use it against a co-accused. 53 I. C. 691—20 Cr. 
L. J. 787 An accused’s statement which does 
not incriminate him is not a confession and 
cannot be used against'his co accused. 16 Cr. 
L. J. 25-26 I. C. 329. See also 19 Cr. L. J. 826 
-46 I. C. 842-1918 Pat 175 ; 45 All. 323 = 21 
A. L. J. 179 = 76 I. C. 1025 = 1923 All. 322 ; 59 
I. C. 913 ; 14 Cr. L. J. 570-21 I. C. 171. 
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31. Admissions are not conclusive proof of the matters admitted but they mav 
Admissions not conclusive operate as estoppels under the provisions hereinafter 

proof, but may estop. contained. 

Statements by Persons who cannot be called as Witnesses. 

32. Statements, written or verbal, of relevant facts made by a person who is 

f dead, or who cannot be found, or who has become in- 
relevant fact by pereon'who'is capable of giving evidence, or whose attendance cannot 
dead or cannot be found, etc., be procured without an amount of delay or expense which 
is relevant. under the circumstances of the case appears to the 

Court unreasonable, are themselves relevant facts in the 

following cases : — 

(i) When the statement is made by a person as to the cause of his death, or 
_ . as to any of the circumstances of the transaction which 

death ^ ** 16 ateS *° CaUhC ° resulted in his death, in cases in which the cause of that 

person's death comes into question. 


When it relates to cause of 
death ; 


Sec. 31. — See 103 I. C. 33 - A. I. R. 1927 All. 
^ 59 - 

Sec. 32 .— Section should be very liberally 
construed. See 1 Luck. C. 97 = 104 1.0.299- 
A I. R. 1927 Oudh 278. 

DATE OF BIRTH— CERTIFICATE OF GUAR* 
DIaNSHIP IS NOT ADMISSIBLE, — A certificate 
of guardianship is neither a book nor a register 
nor a record kept by an officer in accord- 
ance with any law but is a certificate as it 
professes to be, of whi'h there is only one record 
and which is not a public record or register of 
any kind but is a document issued to a particular 
person giving to that particular person and only 
to him a kind of particular authority. On these 
grounds the certificate could not be regarded as 
evidence of minority. 7 1 EC. 336 = 3^ C. L. J. 
186. Orders for the appointment and discharge 
of a guardian could not be received in evidence 
to prove the date of the birth of the defendant 
from the recitals contained therein. (Ibui). As 
to relevancy of entries in purohit’s books to 
prove date of death, see 26 Bom. L.R. 563 = 46 
M.L.J. 541 (EC.) 

(1)— DYING DECLARATION WHEN AD 
MISSIBLE.— The dying declaration being the 
most important piece of evidence must be as 
exact and full as possible. 15 I.C. 308-13 Cr. 
LJ. 468 = 22 M.L.J. 4 ^ 3 . See also 1924 Lah. 
12 =s Lah. 305- 1924 Lah. 581. As to mode of 
proving dying declaration, see 6 Lah. L.J. 115 = 
1924 Lah. 12. Statement must relate to the in- 
juries by which death was caused. Sub cl. 
(1) applies to the class of statements made 
by a dying person as to the injuries which 
have brought him or her to that condition, or 
the circumstances under which those injuries 
came to be inflicted. 4 E. 481=1924 Lah 
253. Evidence Act makes dying declarations 
relevant facts as written statements of de- 
ceased or written records of verbal state- 
ments which a deceased makes and which be- 
comes substantive evidence of the cause of deceas- 
ed’s death 31 I. C. 359 = 16 Cr. E J. 759 

(Mad.) An oral statement of the deceased about 
the cause of his death may be proved by any one 
who heard it as well as by the person who record 
edit. Under S 321, Criminal Procedure Code, 
it is not necessary that the magistrate recording 
the confession should be called and be asked to 
refresh his memory by referring to statements of 
witnesses under S. 1591 Evidence Act, 31 I.C. 359, 


16 Cr. L. J. 759 (Mad.). 8 C. 21 1; 6 C.W.N. 72 

Diss. The rule as to the admissibility of evi- 
dence undei S. 32 (1 ) has worked ill in India. 4 

L. 481 =1924 Lah 253. On a tria for forgery one 
of the accused who had made a statement before 
the enquiring Magistrate died before the com- 
mencement of the trial. The statement was 
admitted by the Sessions Judge under S. 32, 
cl. 3. He/d, that the statement was inadmissi- 
ble since its maker had already rendered himself 
liable to criminal prosecution at the time it was 
made. 25 Bom. L.R. 248. Affidavit of a person 
who died subsequently and was not subjected to 
cross-examinations is not admissible. See 38 

M. L.T. (H.C.) 275 = 102 I.C. 243 = A.I.R, 1927 
Mad. 507 = 52 M.L.J. 477. 

Dying declaration — whf.n not admis- 
sible. — A statement by a dying person not 
about the circumstances of his death, but about 
a dacoity that was taking place at the time of 
his death is not admissible under S. 32 (1) in a 
trial for the dacoity. Nor can those statements 
be admissible under section 32 (3) unless they 
would have exposed him to criminal prosecu- 
tion. 6 Bur. L.T. 183 = 20 I C. oqo = 14 Cr.LJ. 
510. 

Dying declaration, Proof of.— A state- 
ment of a deceased person recorded in the ab- 
sence of the accused is not admissible under 8. 
33. Nor is it admissible under S. 32 (1) unless 
it is proved by the Magistrate who recorded it or 
by some one who heard it made. 20 I.C. 220 = 
14 Cr. L.J. 396=6 Bur. 1 . T. 68. A dying 
declaration recorded by a Magistiate is not 
evidence unless proved by the statement of 
the Magistrate though he is himself the commit- 
ting Magistiate in the case. A Court cannot 
go beyond the rule that every statement placed 
on the record must be properly proved. Dying 
declarations are not covered by the piovi- 
sions of Chap. XLI of the Cr. P. Code. 18 I. C. 
883 = 14 Cr. L. J. 13 1. A dying declaiation reduc- 
ced to writing but not signed by the deponent is 
not admissible in evidence, but must be proved 
by the oral testimony of the person who heard it. 
23 I. C, 195 = 15 Cr. L.J. 243 = 10 N. L. R. 19. 
Notes of Police officer relating to a dying decla- 
ration are not admissible in evidence, unless 
signed by the deponent, but in testifying to it, he 
can refer to them to refresh his memory. (Ibid). 
Witnesses should not be allowed to prove a djing 
declaration as if it is a substantial piece of evi- 
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Such statements are relevant whether the person who made them was or was not, 
at the time when they were made, under expectation of death, and whatever may be 
the nature of the proceeding in which the cause of his death comes into question. 

(2) When the statement was made by such person in the ordinary course of 

business, and in particular when it consists of any entry 
business , made ln course of or memorandum made by him in books kept in the ordi- 
nary course of business, or in the discharge of professional 
duty ; or of an acknowledgment written or signed by him of the receipt of money, 
goods, securities or property of any kind ; or of a document u c ed in commerce written 
or signed by him ; or of the date of a letter or other document usually dated, written 
or signed by him. 

(3) When the statement is against the pecuniary or proprietary interest of the 

person making it, or when, if true, it would expose him 
or against interest of maker ; Qr wou jd h ave exposed him to a criminal prosecution or 

to a suit for damages. 


dence in the case. The lelevant fact to be prov- 
ed is the statement made and that statement is 
not the document made by the Magistiate. 23 Cr. 
D. J. 417—67 1 . C. 577=6 L. L. J. 113 = 1924 
Lah. 12. The only way of proving a dying de 
duration is by the evidence of some witness who 
heard it made, the witness being at liberty to 
refresh his memory by referring to the note made 
by him and read over by him at or about the 
time the statement is made. {Ibid.) See also 49 
Cal. 358 -'7 1 I. C. 685 "*24 Cr. L. J. 221 = 1922 
Cal. 382 (2). A dying declaration recorded by a 
Magistrate should be proved before it can be 
accepted as evidence and the fact that the Ma- 
gistrate was the Committing Magistrate makes 
no difference. 17 P.K, 1911 ( Cr. ) = 1 3 Cr, L.J. 
225 = 14 I.C. 417* Dying declarations are not 
coveted by Ch. XLI of the Criminal Procedure 
Code to enable them to be admitted without 
proof. {Ibid.) A dying declaration made after 
receiving extreme unction should generally be 
believed to be true and acted upon. 12 I. C. 20 6 
— 12 Cr. L.J. 528. The questions and the signs 
made in reply by a person unable to speak taken 
together might propetly be regarded as a “verbal 
statement” made by a person a^ to the cause of 
the death within the meaning of S. 32 and are 
therefore admissible in evidence. 49 Cal. 600 = 
26 C.W.N. 414 = 1922 Cal. 409. Gestures made 
before death by the peison murdered are ad- 
missible in evidence, but the opinion of the 
witnesses as to the meaning of such gestures is 
not evidence, the interpretation of the gestures 
being for the Court alone. 1 Pat. 401 =3 Pat. 
L. T. 771 =71 I. C. 353 ^ 24 Cr. L. J. 129 

SUICIDE. — The accused were charged under 
S. 330, Indian Penal Code, with having, for the 
purpose of extorting a confession, caused hurt to 
one R, who committed suicide owing to the ill- 
treatment. Held , that ill-treatment was the 
cause though not the direct cause of the suicide 
and although the accused were not legally res- 
ponsible for the suicide, the w r hole affair, ill- 
treatment, and subsequent suicide, being one 
transaction, the statement of the deceased was 
admissible under S. 32 ( r ). 20 P. R. 1916 (Cr.) = 
35 I. C. 998 = 1 7 Cr. L. J. 438. Statement in a 
will that one X left a certain house is not admis- 
sible to piove adverse possession. 80 I. C. 118. 

Sec. 32 (2) — Where it is proved that a writer 
of some accounts kept in the regular course of 
business is absconding and cannot be found, the 


entiies in the accounts are relevant evidence 
under S. 32 and sufficient to charge a person with 
liability. 1. L. W. 136 = 22 I. C. 627. Incase 
of death oi attestois the written statement of 
deceased bond writer as to signing by attestors is 
admissible. See n N. L. R. 9 = 19 C. W. N. 
1 {48 = 22 I. C. 654. Collection papers 
— Admissibility of. See 6 I. C. 369. “ Course 

of business,” meaning of. See 4 Bur L. T. 
185=11 I. C. 854513 C. W. N. 71 = 1 I. 
C. 376. \ alue of an incomplete record of 

a deposition, see 22 M. I.. J. 453. An en- 
dorsement on the cover of a registered letter that 
the cover had been tendered to the addressee on 
a certain date and had been refused by him is at 
best a record of a statement by the peon and 
would be admissible either under 8.32(2) or 
S. 3} of the Act if the requirements of those 
sections are complied with. Otheiwise the post 
peon must be called to prove the facts relied on 
as being evidence of the endorsement. 19 C.W.N. 
489 = 20 C.L.J. 455=26 I. C. 962. Statement 
of the deceased’s grandfather as to age— Admis- 
sibility of. See 38 B. 61 = 12 I.C. 551. See also 
20 C.L.J. 302. A statement made by a father 
befoie a Government Tahsildar as to the age of 
his son is relevant to prove the age of the son. 9 
M L.T. 220 = 9 I.C. 324. (25 M. 183; 11 M.L.J, 

379 ; 20 C. 758 Foil.) 

Sec. 32 (3).— Recital as to ownership. 
— Recitals in a document relating not to suit 
land but to neighbouring land — Not admissible. 
9 M.L.T. 91 =8 I.C. 268 = 11910) M.W. N. 668 ; 
16 C. W. N. 252 = 12 I.C 1 49 ; 1 1 A. L.J. 139 = 
18 I. C. 752. See also 44 C.LJ. 587=991 C. 
9io = A, I. R. 1927 Cal. 234. As to admissibili- 
ty of recitals in documents between strangers 
regarding boundaries of lands, see 45 C.L.J. 55 ; 
44 C.L.J. 582 = A. I. R. 1927 Cal. 230 and 
cases cited therein. A road-cess return 
filed by a Hindu widow* under S. 95 of the 
Bengal Cess Act is admissible under this section. 

18 C. L. J 633 = 22 I. C. 594. Statement against 
interest. — What is, and its admissibility. See 
(1911) 1 M. W. N. 368 = 11 I. C. 380 ; 100 I. C. 
542 = 45 C.L. J. 138. See also 29 I. C. 607 ; 36 M. 

19 ; 18 I.C. 989. Statement as to relationship — 
Prior statment by mother that she was the con- 
cubine of alleged father— Admissibility in evi- 
dence. 10 I.C. 188. Admission of one co-plain- 
tiff or co-defendant, evidence against other. 33 
M.L.J 180 = 44 I.A. 201 =40 All. 159 (P.C.). 
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(4) When the statement gives the opinion of any such person, as to the exist- 

, ence of any public right or custom or matter of public or 
right ?r custom*, °or & mat te”s of £ eneral interest, of the existence of which, if it existed, he 
general interest ; would have been likely to be aware, and when such state- 

ment was made before any controversy as to such right, 
custom or matter has arisen. 

( 5 ) When the statement relates to the existence of any relationship [by blood, 

, marriage or adoption] 1 between persons as to whose 

relationship* ^ existence ° relationship [by blood, marriage or adoption]! the person 

making the statement had special means of knowledge, 
and when the statement was made before the question in dispute was raised. 

(6) When the statement relates to the existence of any relationship [by blood, 
, . , lt , marriage or adoption] 1 between persons deceased, and is 

rela r ting n ?o d family W affai 0 rs ; “ ™ ad ® in an >! ' vil1 or deed relating to the affairs of the 

family to which any such deceased person belonged, or m 
any family pedigree, or upon any tombstone, family portrait or other thing on which 
such statements are usually made, and when such statement was made before the 
question in dispute was raised. 

or in document relating to ( 7 ) When the statement is contained in any deed, 

transaction mentioned in sec* will or other document which relates to any such transac- 
tion 13, clause (a) ; tion as is mentioned in section 13, clause (a). 

or is made by several per- (8) When the statement was made by a number 

sons and expresses feelings of persons, and expressed feelings or impressions on their 

relevant to matter in question. part relevant to the matter in question. 

Illustrations . 

(a) The question is, whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of which she was ravished. 

The question is, whether she was ravished by 5 ; or 


or is made in will or deed 
relating to family affairs ; 


or in document relating to 
transaction mentioned in sec- 
tion 13, clause (4) ; 

or is made by several per- 
sons and expresses feelings 
relevant to matter in question. 


Sec. 32 (4). — Statement of deceased as to 
custom — Family custom made after controversy 
— Admissibility of. 42 C. 582 = 27 M.L.J. 373 
(P.C.) 

8ec. 32 ( 5 ) — Recital in deeds how far evi- 
dence. 25 M.L.J. 373 = 19 I.C. 740. Illustra- 
tion to S. 32 shows that the relationship which 
may be proved by the statement of a deceased 
person may be relationship of the person making 
the statement, {/bid, ) Statement of deceased 
that his consent to adoption was purchased, how 
far evidence. 39 M. 12 = 18 I.C. 989. State- 
ment of deceased members of a family regarding 
family history and seniority of members is ad- 
missible 1 Luck. 97 = 104 I.C. 299 = A.I.R. 1927 
Oudh 278. Statement as to commencement of 
relationship — If, and when can be admitted. 20 
C.W.N. 122 = 21 C.L.J 96 = 27 I.C. 739. Foste- 
rage is not relationship within this section. 
Hearsay evidence of fosterage is not admissible 
under the section to prove the case of fosterage. 

24 I.C. 643. Pedigree — Admissibility. See 30 
A. 510=5 A.L.J. 701 = 13 C.W.N. 1 ( P.C.). See 
also 37 A. 600. A pedigree in a Settlement Court 
is admissible in evidence upon proof that the 
person making the statement contained in the 
pedigree was dead and had special means of 
knowledge. 10 I.C. 1991; 8 I.C. 728. See also 

25 I.C. 823 ; 105 I.C. 26. A horoscope which 
is not spoken to either by its writer or by one 
who had special means of knowledge as to its 
correctness is admissible in evidence. 38 M. 166 
= 24 M.L.J. 517 = 19 I.C. 452. A recital in a 
testator’s father’s will mentioning the age of 
the testator is admissible to prove the age of the 
estator. ( /bid). But see 4 S.L.R. 235 = 10 I.C. 

967. (25 M. 183 ; 20 Cal. 758 ; 24 M.L.J. 49 


Foil.). The words “relating to the existence of 
any relationship” are wide enough to include 
statements about the birth and death of relatives 
which events either commence or terminate the 
relationship. (7 I.C. 218. (20 C. 753 ; 24 C. 265 
Foil.). A statement in a guardianship petition 
made by a person’s aunt that he was born on a 
certain day and that she was his aunt is admis- 
sible in evidence as it relates to the existence of 
relationship. 20 C.L.J. 62 1 = 28 I.C. 595. State- 
ments after dispute arose are not admissible. See 
25 A.L.J. 861. On this clause see also 22 A.L.J. 
657=46 All. 665 = 1924 All. 575. 

Sec. 32 (6)— “Family Pedigree’’— meaning 
of. i Luck. C. 700. As to the presumption 
of genuineness of pedigree tables, See 105 I.C, 
81. Entries in Panda's register or note books 
are admissible in evidence upon a question of 
family pedigree but they should be received with 
caution and subjected to severe scrutiny in order 
to guard against the possibility of fabrication. 
15 I.C. 625. [30 A. 510 = 35 I.A. 166 = 18 M. 
L.J. 424=13 C.\V,N. 1 (P.C)] Pedigree— Ad- 
missibility — Proof of — Person making the state- 
ment not known. See 37 A. 600 = 13 A L.J. 817 
= 30 I.C. 505. See also 30 A. 510 ( P.C ); 8 I.C. 
728 ; 21 I.C. 274. Objections to the admissibility 
of evidence taken at a late stage in litigation is 
not to be encouraged. The proper time to ob- 
ject is at the trial when the evidence is tendered. 
37 A. 600 = 13 A.L.J. 817; 30 I.C. 505; see also 
30 A. 510. (P.C.); 8 I.C. 274. Statements of de 
ceased mortgagor in mortgage deed admissible 
to prove relationship. 29 I.C. 974. 

1 These words were inserted by Act XVIII of 

1872, S, 2. 
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The question is, whether A was killed by B under such circumstances that a suit 
would lie against B by A’s widow. 

Statements made by A as to the cause* of his or her death, referring respectively to 
the murder, the rape and the actionable wrong under consideration are relevant facts. 

(6) The question is as to the date of A 7 8 birth. 

An entry in the diary of a deceased surgeon, regularly kept in the course of business, 
stating that, on a given day, he attended A ’s mother and delivered! her of a son, is a 

relevant fact n ;* 4 • , i 

( c ) The question is, whether A was in Calcutta on a givou day. ' 

A statement in the diary of a deceased solicitor, regularly kept in the course of busi- 
ness, that on a given day the solicitor attended A at a place mentioned, in Calcutta, for the 
.purpose of conferring with him upon specified business, is a revelant fact. 

(d) The question is, whether a ship sailed from Bombay harbour on a given day. 

A letter written by a deceased member of a merchant’s firm by which she was char- 
tered to their correspondents in London, to whom the cargo was consigned, stating that the 
ship sailed on a given day from Bombay harbour, is a relevant fact. 

(e) The question is, whether rent was paid to A for certain land. 

A letter from A 7 s deceased agent to A saying that he had received the rent on A 7 8 

account and held it at A 7 8 orders, is a relevant fact. 

(/) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such circum- 
stances that the celebration would be a crime, is relevant. 

( g ) The question is, whether A , a person who cannot be found, wrote a letter on 
a certain day, the fact that a letter written by him is dated on that day is relevant. 

( h ) The question is, what was the cause of the wreck of a ship. 

A protest made by the Captain, whose attendance cannot be procured, is a relevant 

fact. 

( i ) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road was public, is 
a relevant fact. 

( j ) The question is, what was the price of grain on a certain day in a particular 

market. ' 

A statement of the price, made by a deceased banya in the ordinary course of his 
business, is a relevant fact. 

(Ic) The question is, whether A, who is dead, was the father of B> 

A statement by A that B was his son, is a relevant fact. 

( l ) The question is, what was the date of the birth of A . 

A letter from A ’a deceased father to a friend announcing the birth of A on a given 
day, is a relevant fact. 

(m) The question is, whether, and when, A and B were married. 

An entry in a memorandum-book by C , the deceased father of B , of his daughter’s 
marriage with A on a given date, is a relevant fact. 

(n) A sues B for a libel expressed in a painted caricature exposed in a shop window. 

The question is as to the similarity of the caricature and its libellous character. 

The remarks of a crowd of spectators on these points may be proved. 

33. 1 Evidence given by a witness in a judicial proceeding or before any 

persons authorized by law to take it, is relevant for the 
Relevancy of certain evid- pur p 0 se of proving, in a subsequent judicial proceeding, 

quent proceeding, the truth of or in a later stage of the same judicial proceeding, the 
facts therein stated. truth of the facts which it states, when the witness is dead 

or cannot be found, or is incapable of giving evidence, or 


Sec. 33 . — cy. S. 13 of Act XIV of 1908. 

CONSTRUCTION. — S. 33 must be very strictly 
construed. 31 I. C. 354 *=17 Bom. L, R. 590 - 
Affidavit of person who died subsequently and 
who was not subjected to cross examination is not 
admissible. 38 M. L. T. 275 = 102 I. C. 243 = A - 
I. R. 1927 Mad. 507— 52 M.L.J. 477. Conditions 
of admissibility of evidence. Per May Oung , 

The power given by S. 33, Evidence Act, requires 
to be exercised with great care and the Court must 
insist on strict proof before holding that the re- 
quisite conditions have been satisfied. The Court 
must also in the judgment or preferably in a sepa- 
rate order, record the reasons for doing so. 1 
Rang. 512*76 I. C. 817=51924 R- 209. See also 


25 O. C. 142 =74 I. C. 860 = 1922 Oudh 254. The 
provisions of this section are not in any way 
affected by S. 350 of the Criminal Procedure 
Code. 101 I. C. 483 = 28 Punj. L, R. 199 = A. I. 
R. 1927 Lah. 332 (5 L. 115 doubted) Death of 
witness before completion of Cross-Examination — 
Admissibility of deposition in evidence. 25 A.L J 
775 - Sec also $ 1 C.W.N. 908. On this section see 
also 1924 All. 85 , 1925 Rang. 89. It is the duty 
of the Couit to satisfy itself that the presence of 
the witness cannot be obtained without ah 
amount of delay or expense which it considers 
unreasonable before the statement of the witness 
in a previous judicial proceeding can be admitted. 
The mere statement of the public prosecutor to 
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is kept out of the way by the adverse party, or if his presence cannot be obtained 
without an amount of delay or expense which, under the circumstances of the case, 
the Court considers unreasonable : 

Provided — 

that the proceeding was between the same parties or their representatives in 
interest ; 

that the adverse party in the first proceeding had the right and opportunity to 
cross-examine ; 

that the questions in issue were substantially the same in the first as in the 
second proceeding* 

j Explanation , — A criminal trial or inquiry shall be deemed to be a proceeding 
between the prosecutor and the accused within the meaning of this section. 

Statements made under special circumstances. 

34 . Entries in books of account, regularly kept in the course of business, are 
relevant whenever they refer to a matter into which the 
w h en 1 r d e van ^ 00 ^ s of account Court has to inquire, but such statements shall not alone 

be sufficient evidence to charge any person with liability, 


that effect is not sufficient. There must be in- 
dependent evidence. Prtma facte the consent of 
the accused or his counsel is presumptive evid- 
ence of the absence of prejudice. 28 M. L. J. 329 

— 28 I. C. 5 18 —-39 M. 449 (2 A. 646 ; 3 M. 48; 

41 C. 406 ; 5 C 958 Foil.), Evidence taken in 
trial for dacoity is not admissible in a tiial under 
the Arms Act. 35 I. C. 480—10 Bur. L T. 121. 
Evidence taken before Magistrate without juiis 
diction is inadmissible in a subsequent trial 
before competent Magistrate. 27 Punj. L. R. 447 

— 7 Lah. 396 — 97 I. C. 752 — A. I. 1 \. 1926 I.ah. 
582. As to Statement made before enquiring 
Magistrate, see A. I. R. 1926 Pat. 5^. 

ILLUSTRATIVE CASrS — Statements made in 
subsequent judicial proceedings are not admissi- 
ble in proceedings instituted previously. 3 U. 
P. L. R. (B. R.J 74. As the person against 
whom proceedings have been instituted under 
S. 476 of the Criminal Procedure Code has no 
right to cross-examine witnesses during that en- 
quiry, the evidence of witness in that enquiry, 
who is not forthcoming at the trial started on the 
result of such inquiry, is not admissible under 
S. 33 * 34 I* C. 969 = 17 Cr. L. J. 249=18 Bom. 
L, R. 284 ; also evidence given in proceedings 
under S. 145, Cr. P. C. by one defendant for an- 
other. 30 CL W.N. 254 — 93 I.C. 1 15 — A.I.R. 1926 
Cal. 705 The deposition of a material witness 
which was relied upon by the judge iu his sum- 
ming up to the jury, who resided within the juris- 
diction and could be procured without unreason- 
able expense and delay is not to be admitted 
under S. 33 as justice requires that such a witness 
should be examined in the presence of the accus- 
ed. 31 I. C. 354 = 17 Bom. L. R. 590. A mere 
statement of a police-officer that a witness is a 
man of another district and cannot be found is 
not a sufficient ground for the receptionof evidence 
under S. 33. 41 C. 601=26 I.C. 161. At a 

Sessions enquiry an approver was examined in 
chief but the accused were not asked then and 
there to cross-examine him and did not in fact 
dare to cross-examine and he died before trial in 
the Court of Sessions. Held, that it was doubtful 
whether his evidence was admissible under S. 33 
and that in any case its value was small. 18 I. C. 
406 *=17 C W. N. 230. Consent of parties to 
treat evidence in another case as evidence in the 
caw— Legality. See (1914) M. W. N. 930 ; 39 


M. L J. 198= 104 I. C. 51*. See aho 17 C. W.N. 
230 = 18 I. C. 406 = 14 C L.J. 70 In the absence 
of proof of the circumstances mentioned in the 
section the importing in bulk in a civil suit of 
deposition of witnesses recoided in a criminal 
trial is a serious irregularity. 39 Bom. 441 =29 
M. L, J. 34 = 19 C. W. N 729 = 291. C. 639 = 42 

I. A. 135 (P. C.). See also 106 P. R. 1915. 
Where the interests are identical and when the 
object of litigation is to advance a common claim, 
evidence given in former judicial proceedings can 
be received in evidence under this section in a 
subsequent proceeding even against persons not 
parties to the previous litigation. 28 M. L J. 669 
= 24 I.C s* 9 - 03 W. R. 42; IS B. L. K. 1, 
Foil.). Suit to enforce registiation of will — 
Judgment based on evidence adduced before the 
registering officer and iieated as evidence in the 
suit by the consent of parties — Judgment unsus- 
tainable. 41 M. 731 =34 M. L. J. 526 = 46 I.C. 
849. Sec also 35 M L. J. 657 = (1916) M.W. N. 
931 - 

Sec. 33 Proviso. — The words ‘ 1 epresentative in 
interest” mean that the parties in the second pro- 
ceeding in which evidence U tendered must be 
the repiesentative in interest of the parties in the 
first proceeding, or in other words should be per- 
sons who derive their title through or claim under 
them or, shortly, are their privies. S. 33 cannot 
be applied without any reference to the subject- 
matter of the two suits. The interests involved 
in each case must be the same or similar. English 
and Indian case law referred to. 102 I. C. 713 = 
A. I. R. 1927 Mad. 733. The term “ Reptesenta- 
tive*in interest ” includes “ privies in estate ” (as) 
partners and joint contractors. 5 P. 777. 

PROCEDURE.— It cannot be accepted as a pro 
position of law that it is absolutely necessary to 
examine a qualified medical practitioner before 
evidence can be accepted under S. 33. Difference 
between English and Indian conditions regarding 
facilities for obtaining qualified doctors pointed 
out. 31 C. W. N. 908 = iolL C. 846 = 28 Cr. L. 

J. 766= A I. R. 1 927 Cal. 679. 

Sec. 34.— BOOKS “ REGULARLY KEPT IN THE 
course of Business ’’—Meaning of.— I n 
order that books may be regularly kept in the 
course of business they must be kept in accord- 
ance with a uniform practice in the current 
routine of business of the person to whom they 
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Illustration. 

A sues B for Rs. 1,000, and shows entries in his account-books showing B to be 
indebted to him to this amount. The entries are relevant, but are not sufficient, without 
other evidence to prove the debt. 

35 . An entry in any public or other official book, register or record, stating a 
fact in issue or relevant fact, and made by a public ser- 
Relevancy of entry in public vant j n t j le ^charge of his official duty or by any other 

of C duty. ma 6 m Pef ormance person in performance of a duty specially enjoined by the 

law of the country in which such book, register or record 
is kept, is itself a relevant fact. 


belong. The particular method of keeping the 
books may affect their value as evidence. 14 Cr. 
L. J. 262-19 I. C. 534 As to what constitutes 
“ regularly kept ” accounts and as to the effect 
of irregularity in keeping accounts, see 95 I. C. 
128 = A. I. R. 1926 Nag. 407. See also 4 B. 576; 
13 C. L. J. 139=8 I. C. 81 ; 13 I. C. 678 ; 7 I C. 
ion. Proof of accounts, sec 100 I. C. 863 = A. 
I.R. 1927 Nag. 1 77. Mere production without 
more, of account books does not prove anything. 
There must be proof, not only of the books, but 
as each entry and item of account. 23 I*. W. 
272=96 I. C. 429 = A.I. R. 1926 Mad. 955. 
Absence of entry in account book is no evidence 
Sec 19 C. W. N. 61 1 = 28 I. C. 705. “Account” 
implies reckoning and totalling and balancing. 
Where these are not done there is no account. 
{Ibid.) See also 10 N. L. R. 44 = 23 I. C. 193. 
“Books” mean sheets of paper permanently 
bound. Unbound sheets are not books of account. 
7 L.B.R. 84 = 15 Cr.L.J. 241=23 I.C. 193. 

relevancy of entries in books of Ac- 
count. — See 5 M.I.A. 432 ; 4 Beng. L.R. (P.C.) 
31 ; 13 M. 1 . A. ^65 ; 3 N. W. P. 308 ; 5 W. R. 
242. Such books can be used to refresh memory 
of witness. 29 C. 774. Such entiies are rele- 
vant though not sufficient by themselves to 
charge a party with liability. 16 A. 161 ; 18 A. 
92; 1 M. I. A. 47=5 W. R. (P.C.) 29. They 
would be good coiroborative evidence. 23 W. R. 
(P.C.) 27. Such entries must be corroborated 
by other evidence in order to find a liability upon. 
22 W. R. 549 ; 23 W. R. (Cr.) 27. Such entries 
need not be made by or at the dictation of a per- 
son who had a personal knowledge of the truth of 
the fact stated. 1 B. 610. The noting of the 
items in an account book kept regularly by a 
munim in whose presence the money was not 
paid is no evidence. 1923 Lah 431(1). As to 
what constitutes being kept in the regular course 
of business, see 4 B. 576. Although the actual 
entries in books of account are relevant, the book 
itself is not relevant to disprove an alleged trans- 
action by the absence of any entry concerning it. 
10 C. 1024 ; 30 C. 24. But see contra 1924 Nag. 
22 in which it was held that the absence of an 
entry in an account book is a relevant fact ad- 
missible in evidence. (4 C. W. N. 207, Foil.) 
Jama'Wastl-baki papers — Admissibility of. See 
S W. R. 243; 7 W. R. 533 ; 27 C. 1 18; 32 C. 
582 ; 8 C. 1926 ; 46 C. L. J. 253 = 104 I.C. 733 = 
A. I. R. 1927 Cal. 855. Jamabandi papers— 
Admissibility of. See 6 B. L R. App 62 ; 14 W. 
R. 472 ; 9 W, R. 451 ; 1 N.W.P. App. 65; 22 W. 
R. 256 ; 22 W. R. 207 ; Ibtd. 540; 23 W. R. 456; 
20 W. K. 142, 171. Jaihaki papers, no admis- 
sible, unless party sought to be bound was shown 
to have agreed thereto. 9 W. R. 274. Batwara 
Khasra is a-dmissible. 1922 P. 447* (39 C. 

I29 


491, Foil.) Batwara papers, see 1923 Cal. 261; 59 
I. C. 963. Purohit’s books — Entries in purohit’s 
books as to the relationship of the pilgrims are 
admissible in evidence. 30 P. L. R. 1922. 
I sm-N avast papers, />., returns submitted by 
the police in respect of lands held by Ghatwals are 
admissible. 9 W. R. 158 ; 8 B. L. R. 504 ; 14 
M. I. A. 2.59 ; 8 W. R. 232. Settlement behert 
and awargha papers how far admissible, see 9 W* 
R. 239. As to entries in Settlement Register, see 
L, R. 5 A. 1 16 (Rev.). As to hastafrood papers, 
see 9 W. R. 105. As to Kanungo papers, see 7 
W.R. 533; 2 W.R. (Act X Rul ) 13; 8 W.R. 517. 
As to kat ehitta books, see 1 Jur. (N. S.) 358. 
As to income-tax papers, held admissible against 
and not in favour of the person whom they may 
concern. 9 W. R. 275. As to hawazitna papers, 
see 2 B. L. R. App. 37; see also 6 M. I. A. 88. As 
to Banker’s books, see Banker’s Books Evidence 
Act (XVIII of 1891 ) As to books of Post Office 
Savings Bank, see Act I of 1893. 

Objection to ADMISSIBILITY.— Where en- 
tries in certain books of account are proved to be 
in the hand-writing of a person since deceased, 
any objection to their admissibility on the ground 
that they were not proved to have been kept in 
the regular course of business ought to be taken 
at the time of trial. 32 I.C. 665 = 17 Cr.L.J. 
73 (Mad.). 

Sec. 35 . — As to admissibility of statement con- 
tained in public document, see A. I. R. 1925 P. C. 
170=50 M L. J. 120 (P.C.). 

Illustrative case law. — The report of a 
Municipal overseer as to when the construction of 
chaija took place is inadmissible in evidence. 26 
I. C. 670 = 12 A. L. J. 740. A letter of the Govt, 
of India in which Anae^theMne is included 
in the list of recognised preparations is not admis- 
sible in evidence. 42 I.C. 166=32 P. W. R. 1917 
' Cr.). An entiy made in a choukidar’s register 
of births and deaths is not admissible in evidence 
if it neither purports nor is proved to be signed by 
the station writer, the register not being one 
directed to be kept by any law. 22 O. C. 250 = 
54 I. C. 166 ; 23 L. W. 688 = 95 I. C. 1005 = A. I. 
K. 1926 Mad. 985 (Birth’s legister.) Entry of 
records in Native State, see 99 I. C. 307 = A. I.R. 
1927 Bom, 11=28 Bom. L.R. 716. Mutation 
register, see 1 Luck. 520 ; A. I. R. 1926 Oudh 
594. Suivey register. 5 Bur. L. J. 1 16 =98 I, C. 
166 = A. I. 1<. 1926 Rang. 204 ; 31 C. W. N. 419 
= A. I. R. 1927 Cal. 345. As between Thakhast 
map and Revenue Survey map, the latter is more 
accurate and should be lelied on to determine 
boundaries. 1926 P. II. C. C. 210 — 96 I.C. 1027 
= A. I. R. 1926 P.385. See also 30 C. W. N. 
689=96 I. C. 959= A. I.R. 1926 Cal 862 (Record 
of Rights) ; A.I.R. 1926 Nag. 161 {ParepatraJka)\ 
A. V R. 1926 Cal. 290 (Map prepared for the pur« 
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36. Statements of facts in issue or relevant facts, made in published maps or 

t . charts generally offered for public sale, or in maps or 

maps, 'charts “ P lans made under the authority of Government, as to 

matters usually represented or stated in such maps, charts 
or plans are themselves relevant facts. 

37. When the Court has to form an opinion as to the existence of any fact of a 
public nature, any statement of it made in a recital contain- 
ed in any Act of Parliament, or in any Act of the Gover- 
nor-General of India in Council, or of [any other legislative 
authority in British India constituted for the time being 
under the Indian Councils Act, 1861, the Indian Councils 

Acts, 1861 and 1892, or the Indian Councils Acts, 1861 to 1909]! or in a notification 
of the Government appearing in the Gazette of India, or in the Gazette of any Local 
Government, or in any printed paper purporting to he the London Gazette, or the 
Government Gazette of any colony or possession of the Queen, is a relevant fact. 


Rele\ancy of statement as 
to fact of public nature con- 
tained in certain Acts or noti- 
fications. 


• [* * * *]2 

38. When the Court has to form an opinion as to a law of any country, any 
statement of such law contained in a book purporting to 
Relevancy of statements as pr j nte( j or published under the authority of the Govern- 
to any law contained in law- \ ^ ^ * 

books. ment of such country and to contain any such law, and 

any report of a ruling of the Courts of such country con- 
tained in a book purporting to be a report of such rulings, is relevant. 


pose of partition); A. I. R. 1926 Oudh 88 (Guar- 
dianship certificate). Remarks made by Survey 
officer at the time of inspection of a village. 2 
Luck. 4 = 40. W. N. 15=8 L. R. 48 ( Rev. ) = 98 
I. C. 876 = A. I. R. 1927 Oudh 74. Prescription 
register in Government hospitals is admissible 
though hand-writing of the entry is not proved. 1 
Luck. 203 = 103 I. C. 512 = A. I. R. 1927 Oudh 
310. Entry in Wahb ul arz . 101 I.C. 820 = I Luck. 
73. Judgment not tnter partes. 9 N. L. J. 215 ; A . 
I. R. 1927 Nag. 19 ; 18 Mad. 73. Any entry in a 
register of previous convictions where the con- 
viction is relevant is admissible under S. 35 and 
can be proved by a certified copy under S. 65 of 
the Act and upon it accused might be asked if he 
admitted the conviction. On this, see 1922 C al, 654; 
1925 All. 79; 1924 Rang. 135 Report of Kanungo 
on criminal complaint is admissible. 1 Luck. 259 
* 104 I. C. 287 = A I. R. 1927 Oudh 323. The 
following are examples of books, registers, and 
registered records in India which come within 
the purview of this section : — Log bocks (see 
sections 103-108, Act I of 1879, and sections 280- 
285 of the Merchants Shipping Act, 17 & 18 Viet., 
cap. 104); Marriage regisier9 (see Ss. 28, 32 and 
54 and Schedules III and IV, Act XV of 1872; 14 
and 15 Viet., cap. 40; Ss. 14, 21 and 49 of the Re- 
pealed Act V of 1852 ; the Repealed Act XXV of 
1864, XV of 1865 (Parsees); and Act III of 1832; 
S. 44, Act V of 1865, S. 6 and Schedule of Act 
Registers directed by Part XI of the Indian Regis- 
tration Act, III of 1877 ; registers of printing 
presses ; newspapers, and books published in 
India, Act XXV of 1867 ; of Copyright Act, the 
Act XX of 1847, III of 1914 of new inventions, 
designs, patterns, etc. S. 11, Act XV of 1859, Afct 
XIII of 1872 of literary, scientific and charitable 
Societies, Act XXI of i860 of joint-stock com* 


panies, etc., under the Indian Companies Act VI 
of 1882 (9 All. 366) of British ships, S. 4, Act X 
of 1841 : 17 & j 8 Viet, cap. 104 registers prescrib- 
ed by the various Municipal Acts. Proceedings of 
Registered Companies and Municipal Commit- 
tees recorded in accordance with the provisions 
of the particular Act applicable thereto of vessels 
on the river Indus, Act (I Bom. C.) of 1863. 
Record of Rights S. 14 of the Punjab Land- 
Revenue Act XXXIII of 1871, and Ss. 94-106 of 
the North-Western Provinces Land Revenue Act 
XIX of 1873; the Settlement Record prescribed by 
clause 9 ; S. 9, Bengal Regulation VII of 1822 
Registers of Chakeran lands (W. R. 1864, 358 ); 
Quinquennial registers in the Bengal Presidency 
(7 W. R. 14) Registers of tenures under the 
Chota Nagpur Tenure Act, II of 1869 B. C. (19 
Cal. 91) Register of Mahomedan Marriages, Act 
I of 1876 (B. C.); 10 Cal. 60) Revenue registers 
in the Madras Presidency (15 Mad. 19 = A. I. R. 
1926 Oudh 427); Register under the Bengal “Land 
Registration Act” VII (B. C.) of 1876. Entryis 
no evidence of title though it may be of posses- 
sion. 8 Cal. 853 = 9 Cal. 401 ; 12 C. L. R. 12. 

8 ec. 86. — See 77 I. C. 1048 ; 7 C. L. J. 415 = 
a I.C. 648. As to evidentiary value of Thak map , 
see 31 C. W. N. 473 = 1031. C. 13 = 460. L.J. 
322 = A. I. R. 1927 Cal. 403; Maps prepared 
under Calcutta Survey Act; 31 C W. N. 419 = 102 
I. C. 370=45 C. L. J. 474 “A. I. R. 1927 Cal. 345. 
Entry in Revenue Survey Map, see 5 Bur. L. J. 
116 = 98 I. C. 166 = A. I. R. 1926 Rang. 204. 

Sec. 87 — 1 These words were substituted by 
Act X of 1914, Sch. I. 

2 Last para, of section 37 which was added by 
Act V of 1899 has been omitted by Act X of 
1914, Sch. II as being unnecessary. 
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Hew much of a Statement is to be Proved . 

39. When any statement of which evidence is given forms part of a longer state- 

ment, or of a conversation or part of an isolated docu- 
What evidence to be given me nt or is contained in a document which forms part of 

r h Tonlersat e ion!° r docum rt en°t! » book > ° r * connected series of letters or papers, evi- 
book or series of letters or dence shall be given of so much and no more of the 
papers. statement, conversation, document, book or series of letters 

or papers as the Court considers necessary in that parti- 
cular case to the full understanding of the nature and effect of the statement, and 
of the circumstances under which it was made. 

Judgments of Courts of Justice, when Relevant . 

40. The existence of any judgment, order or decree which by law prevents any 

Courts from taking cognizance of a suit or holding a 
Previous judgments relevant tr j a ] . a re ] evant f act w hen the question is whether such 
to bar a second suit or trial. _ * , . . . ^ , . , . , ,, 

Court ought to take cognizance of such suit or to hold 

such trial. 

41. A final judgment, order or decree of a competent Court, in the exercise of 

probate, matrimonial admiralty or insolvency jurisdiction, 
Relevancy of certain judg* con fers upon or takes away from any person any 

fiction. legal character, or which declares any person to be entitled 

to any such character, or to be entitled to any specific thing, 
not as against any specified person but absolutely, is relevant when the existence of 
any such legal character, or the title of any such person to any such thing, is relevant. 
Such judgment, order or decree is conclusive proof — 

that any legal character which it confers accrued at the time when such judg- 
ment, order or decree came into operation ; 

that any legal character, to which declares any such person to be entitled, 
accrued to that person at the time when such judgment, [order or decree] 1 declares it 
to have accrued to that person ; 

that any legal character which it takes away from any such person ceased at 
the time from which such judgment, [order or decree] 1 declared that it had ceased or 
should cease ; 

and that anything to which it declares any person to be so entitled was the 
property of that person at the time from which such judgment, [order or decree] 1 
declares that it had been or should be his property. 

Sec. 39. — Although the entries in books of Sec. 41.— 1 The words “ Order or decree” 
account are relevant to the extent provided by wherever they occur in the section were insert* 
this section, yet such a book is not by itself rele- ed by Act XVIII of 1872, S. 3. On this section, 
vant to raise an inference from the absence of an see 2 M.H.C.R, 276 ; 14 M.I.A, 367; 6 B. 703 ; 7 
entry. 3 I. C. 291 (10 C. 102457 C. L. R. W.R. 338 (F.B.). 

256 ; 30 C. 231 at p. 247, Ref. foil.). A judgment of the probate Court is inadmissi- 

Seo. 40. — See 18 Bom. L. R. 185 = 41 B. 1. ble in evidence in a proceeding under S. 193, 
As to evidentiary value of judgments, see 19 S. L. Penal Code, for perjury committed in a testa- 
R. 376 ; 43 C.L.J. 135= A. I. R 1926 Cal. 698 mentary suit. 38 C. L. J. 163 = 76 I. C. 417 = 1924 
(decision in previous rent suit admissible) ; Cal. 104 ; 8 Pat. L. T. 510 = 101 I.C. 289«=A.I.R. 
Decision as to age in guardianship proceedings — 1927 Pat. 61 ; 5 Mys. L. J. 107. Grant of probate 

Admissibility in suit by ward for property, see of will, value of, as proving execution of will. 5 P. 
7 Ind. Cas. 505 ; as to admissibility of decision 777. As to the legal effect of grant of letters of 
of probate Court unholding adoption. 38 B. 272*, administration see 4 Rang. 251=971.0. 1054 = 
judgment of probate Court on question of status, A. I. R. 1926 Rang. 202. Such grant is no bar 
see (1910) 1 U. B. R. 61 = 10 I. C. 987. 8 on matters not in issue in administration procee- 
Pat. L. T. 510 ; Judgment of Probate Court — dings {Ibid.') 

Effect— Refusal to grant probate. See 38 B. 309 ORDER OF INSOLVENCY COURT.— Refusing 
*16 Bom. L. R.5. As to relevancy of judgment to adjudicate a person a bankrupt is not a judg- 
not inter partes , see 97 I. C. 282 = A. I. R. 1926 ment in rem . See 46 M. L. J. 580 = (1924) Mad, 
Pat* 577 5 93 C. 321 =A. I. R. 1926 Sind 161, 622. 

and notes under Ss. 13 and 244. 
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Relevancy and effect of judg- 
ments, orders or decrees, other 
than those mentioned in S. 41. 


42 . Judgments, orders or decrees other than those 
mentioned in S. 41 are relevant if they relate to matters of 
a public nature relevant to the enquiry ; but such judg- 
ments, orders or decrees are not conclusive proof of that 
which they state. 

Illustration . 1 


A sues B for trespass on his land. B alleges the existent e of a public right pf way 
over the land, which A denies. 

The existence of a decree in favour of the defendants, in a suit by A against C for 
a trespass on the same land, in which C alleged the existence of the same right of way, is 
relevant, but it is not conclusive proof that the right of way exists. 


Judgments, etc., othei than 
those mentioned in sections 40 
to 42, when relevant. 


43 . Judgments, orders or decrees, other than those 
mentioned in sections 40, 41 and 42, are irrelevant, unless 
the existence of such judgment, order or decree is a fact 
in issue, or is relevant under some other provision of this 
Act. 


Illustrations . 

(a) A and B separately sue C for a libel which reflects upon each of them. C in 
each case says that the matter alleged to be libellous is true, and the circumstances are 
such that it is probably true in each case, or in neither. 

A obtains a decree against C for damages on the ground that C failed to make out 
his justification. The fact is irrelevant as between B and C. 

( b ) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A ’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’# lifetime. C says 
that she never was A’s wife. 

The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 


Sec. 42. — On this section, see 6 C. 171 (F. B.) ; 
12 A. 1 (F. B.). When a question of status is in 
issue, judgments and orders between the parties 
in mutation proceedings, succession certificate 
cases, rent suits, suits for possessions, etc., are 
admissible in evidence, 'lhey are of high eviden- 
tiary value and constitute proof sufficient to shift 
the burden. (I924) Nag. 387. A judgment in 
which a custom has been judicially recognised is 
admissible as evidence of the custom. 3 S. L R. 
5 * 1 Ind. Cas. 937 ( 16 A. 379 RJ. The judgment 
of a Criminal Court and the depositions of the 
witnesses therein are inadmissible in evidence in 
a civil suit, to prove the liability of defendants. 
106 P.R. 1915 = 32 Ind. Cas. 18 S*e also 1 17 P.R. 
1912 = 16 Ind. Cas. 491. On a question as to the 
caste of a particular family evicence of members 
and decisions in previous litigation are relevant. 
93 1. C. 705 =A. 1, R. 1925 Mad. 497. Judg- 
ments not between parties are inadmissible. See 
12 A. L. J. 837 = 25 Ind. Cas. 30. Also 4 Ind. 
Cas. 997 and 8 Ind. Cas. 897. See also 25 B. 433 
a copy of a judgment of a Swiss Court was held 
inadmissible against third party. 

See. 48 — Illustrations were a judgment in a 
previous suit not inter panes is not admissible 
as evidence of an admission said to have been 
made by one of the parties in the course of that 
suit. r lhe judgment is no better than any other 
hearsay evidence of the admission 20 C.W.N. 648 
= 22 C.L.J. 270 = 30 Ind. Cas. 821. See also 101 
I. C. 774. An order of the Board of Revenue is 
not evidence in a case befoie the High Court but 
the latter should not make a decree in dissonance 
with a decision of the Board without fully consid- 
ering and giving all weight to the reasons advanc- 
ed the making of that decision 3 Pat. L.J. 188 


= 43 Ind. Cas. 393. 

Question of Liability-Decision of 

CIVIL COURT. — Where a person is charged 
with criminal breach of trust as regards 
certain items and the question of civil liabi- 
lity about the same items has been c'etei mined by 
a competent Civil Court, the judgment of that 
Court would be the best evidence of the civil 
rights of the parties and hence a relevant fact. 
41 Bom 1 =33 I- C. 633 = 18 Bom. L. R. 185. 

admissibility of Judgment “ Inter 
PARTES”.— See 1 C. W. N. 146 ; 7 P. R. 1895 
(Cr.) ; 11 B. H. C. 90 ; 9 C. P. L. R. 8. 

ADMISSIBILITY OF J UDGMENT NOT “INTER 
PaRTES.” — In a suit to consent a notice of eject- 
ment the only evidence of a lease was a judg- 
ment in a suit not inter partes. H eld, that the 
lea*e could not be held binding between the 
parties to the ejectment suit. 54 I. C. 574. On 
this section see also 9 C. P. L. R. (Cr.J 8 ; 9 Bom. 
L, R. 1 134 ; 9 C. W. N. 402. Provious judgment 
not inter partes , though not res judicata is valu- 
able proof of title and admissible in evidence. 
101 I. C. 774. Findings in previous judgment are 
not admissible. 8 Lah. L. J. 492 =96 1. C. 998 = 
27 Punj. L. R, 544, Judgments in previous suit as 
regards the value of entries in revenue papers are 
admissible. 7 L. R. 10 (Rev.). Judgment of 
Criminal Court not admissible in subsequent 
suit for damages. 2 Rang. 549 = ( 1925 J Rang. 
143. Judgment in civil suit giving rise to crimi- 
nal trial— Not legally admissible in a trial for the 
offence. 6 C. 247 = 7 C. L. R. 74. Record and 
judgment in a trial in which the principal was 
convicted of breach of the peace, if admissible 
against surety. See 25 C. 440 (Diss.: 32 P.R. 1903 
(Cr.) ; 1a Cr. L. J. 404 «= 1 1 I. C. 588, 
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A afterwards sues C for the cow, which B had sold to him before his conviction. As 
between A and C the judgment against B is irrelevant. 

(d) A has obtained a decree for the possession of land against B. C, B f a son, 
murders A in consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

1 [(e) A is charged with theft and with having been previously convicted of theft. 
The previous conviction is relevant as a fact in issue.] 

1 [ (/) A is tried for the murder of B. The fact that B prosecuted A for libel 
and that A was convicted and sentenced is relevant under section 8 as showing the motive 
for the fact in issue.] 


44. Any party to a suit or other proceeding may show that any judgment, order 
1 . or decree which is relevant under section 40, 41 or 42, and 

ing |u d g me nt° o r Tnc" j m pet e n'c y h * s been proved by the adverse party, was deliver- 

of Court, may be proved. ed by a Court not competent to deliver it, or was obtained 

by fraud or collusion. 


Opinions of Third Persons when relevant . 

45. When the Court has to form an opinion upon a point of foreign law, or of 
. . science or art, or as to identity of hand-writing [or finger 

pinions of experts. impressions] 2 the opinions upon that point of persons 

specially skilled in such foreign law, science or art, [or in questions as to identity of 
hand-writing] 3 [or finger impressions] 2 are relevant facts. 


Sec. 43.' — 1 Illustrations e and f were added by 
Act III of 1891, S. 5. 

Sec. 44. — Collusive decree bind parties thereto 
and their representatives. It is not a nullity. 10 1 
I. C. 765 -• A .1. R. 1927 All. 494. Judgment — 
Validity of adoption — Evidence of. (1924) P. 
298. Applicability and scope of section. See 34 
All. 150-13 Ind. Cas. 80 ; 18 C. L. J. 264 = 21 
Ind. Cas. 938 ; 6 Ind. Cas 98 ; 37 B. 563 = 20 
Ind. Cas. 530. Under this section a paity to a 
compromise decree can show that his consent to 
it was obtained by misrepresentation and fraud 
without bringing afresh suit to set it aside. 30 
I. C. 63 (12 C. 156 ; 27 C. II R.). See also 1 

L. W. 208--18C. W. N. 601; 93 I. C. 385 = 

A. I. R. 1926 Cal. 1. Entry in record of right — 
Procured by fiaud — Separate suit to set aside 
necessity for. See 18 C. W. N. 27. A party can- 
not plead his own collusion to avoid a decree 
to which he was himself a party. 6 N. L. R. 177 
= 8 I. C. 1179 [13 W. R. 157 ; 26 C. 891 ; II B. 
708 at pp. 713, 719, 721 ; 20 M. 383 at p. 388 ; 

31 M. 485 at pp. 487, 488 F., 35 C. 551 (P. C.) 
D,] See also A, I. R. 1927 All. 494. Right of 
stranger to a decree affecting his right to show in 
a subsequent suit that the decree was invalid on 
the ground of fraud. Maintainability of subse- 
quent suit without setting aside decree. See 21 
C.W.N. 594 = 40 I. C. 607. Where the exis- 
tence of certain evidence was stoutly denied 
and wa$ afterwards discovered it is ground- for 
Setting aside decree. 29 Bom. L. R. 1046 = 105 
I. C. 296 — A. I. R. 1927 Bom. 510. 

Sec. 45. — 2 The words “ or finger impressions” 
were added by Act V of 1899, Sec. 3(1) and as 
to whether these words include thumb impies- 
sions see discussion in Council, Gazette of India, 
1898, Part VI, p.*24, the words “ or in questions 
as to indentity of hand-writing ” were inserted by 
Act XYIII of 1872, S. 4. 

Secs. 45 and 48.— -Expert Evidence. (*)-- 
Who are experts. See 32 C. 759. (<*) How 

differs from ordinary evidence. See 3 N. L. R. 
1. When evidence, (1924) Nag. 183. (0 Value 
to be attached to such evidence. See 11 B. 89 ; 
29 C. 32 ; 15 C. 589. Expert evidence not based 


on well defined inexorable laws of nature cannot 
be taken as decisive — Especially when there is 
direct evidence opposed to it. 96 I. C. 641 ^A. I. 
R. 1926 Lah. 313. See also 29 O. C. 1 =A. I. R. 
1925 Oudh 497. ( d ) As to admissibility of opi- 

nion evidence of persons not experts. See 18 
P. R. 1915 (Cr.) ; 12 P. R. 1975 (Cr.). ( e ) As 

to Government experts, see 147 P. L. R. 1912**= 
13 Cr. L J. 563. if) Validity of conviction based 
on expert evidence. 2 A. L. J. 444 ; 39 C. 245 ; 
39 M. 169 = 1/ M. L. T. 93 = 22 M. I.. J. 270 ; 18 
P. W R. 1912. 

Illustrative Cases.— Comparison of 
Hand-writing. — To make the evidence of a 
hand-writing expert admissible it is not necessary 
that the hand-writing should be actually compar- 
ed in Court. It is enough if the documents ad- 
mittedly in the accused’s hand-writing, are shown 
to him in open Court and he expresses his opi- 
nions thereon. 16 Cr. L. J. 703=30 I. C 751 
(Mad.) ; 16 C. W. N. 812 =39 C. 606. See also 
2 A. L. J. 444 ; 39 C. 245 ; 2 Weir 759. (Sub- 
Registrar not expert, 2 Weir 760). A compari- 
son of hand writing is to be used with great care 
and caution and especially in a criminal case 
when a large quantity of apparently different 
hand- writing is under comparison. 39 Cal. 606 = 
16 C. W. N. 812. A. 1. R. 1926 Pat. 575 (thumb- 
impression) 29 O. C. 1 = A. I. R. 1925 Oudh 413* 
See also 45 Cal. 60 = 21 C. W. N. 1076 = 42 I. C. 
484^26 C. L. J. 187. A comparison of hand- 
writing is at all times, as a mode of proof, hazard- 
ous and inconclusive and especially when it is 
made by one not conversant with the subject and 
without such guidance as might be derived from 
the arguments of counsel and the evidence of 
experts. A comparison of writings has conse- 
quently been deemed a mode of ascertaining the 
truth which ought to be used with very great 
caution. 49 Cal. 275 = 26 C. W. N. 113-5:66 I C. 
774. The evidence of persons acquainted with 
the hand writing of a person by whom the docu- 
ment is supposed to be written is admissible, 
though they are not experts. 18 P. R. 1915 (Cr.j 
= S8 I. C. 722. See also 147 p. L. R. 1912 = 1* 
I. C.979. 7 Pat. L. T. 507=92 I. C. 1034 = 
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Such persons are called experts. 

Illustrations. 

(a) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symptoms produced by the poison by which A is 
supposed to have died, are relevant. 

(b) The question is whether A, at the time of doing a certain act, was, by reason of 

unsoundness of mind, incapable of knowing the nature of the act, or that he was doing 

what was either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms exhibited by A 
commonly show unsoundness of mind, and whether such unsoundness of mind usually ren- 
ders persons incapable of knowing the nature of the acts which they do, or of knowing 
that what they do is either wrong or contrary to law, are relevant. 

(c) The question is, whether a certain document was written by A. Another docu- 
ment is produced which is proved or admitted to have been written by A. 

The opinions of experts on the question whether the two documents were written 
by the same person or by different persons, are relevant. 

46. Facts, not otherwise relevant, or relevant if they 
Facts bearing upon opinions sup p 0r t or are inconsistent with the opinions of experts, 
oi experts. « « • • . , 

when such opinions are relevant. 

Illustrations. 

(a) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, exhibited certain 
symptoms wdiich experts affirm or deny to be the symptoms of that poison, is relevant. 

(b) The question is, whether an obstruction to a harbour is caused by a certain 
sea-wall. 

The fact that other harbours similarly situated in other respects, but where there 
were no such sea-walls, began to be obstructed at about the same time, is relevant. 


47. When the Court has to form an opinion as to the person by whom any docu- 
ment was written or signed, the opinion of any person 
Opinion as to hand-writing aC q Ua j n ted with the hand-writing of the person by whom 

it is supposed to be written or signed that it was or was 
not written or signed by that person, is a relevant fact. 


A. I. R. 1925 Pat. 787. In a case of forgery the 
only chief evidence being an expert’s examination 
of the forged document as compared with the 
other documents alleged to be in the hand-writ- 
ing of the accused, the other documents must be 
strictly proved to be in his hand- writing. 36 M. 
159 = 22 M. L. J. 270. A mere statement there- 
fore by a witness that it is the hand-writing of 
the accused is no evidence if he is not able to say 
how long ago they were written, (/did.) In ar- 
riving at a conclusion of the authorship of the 
forged document, the expert should show marked 
peculiarities in the hand-writing of the accused 
which are re-produced in the forged document 
and when the writing has no such peculiarities, 
the camparison is of no consequence and cannot 
be relied on. Also the fact that the disputed 
samples are put separately from the standard 
ones for the examination lessens its usefulness. 
( Ibtd .) A conviction cannot be based on an 
expert’s comparison, if it .is not supported by 
corroborative evidence. (Ibid.) 

FINGER PRINT. — If a finger-print expert has 
not been cross-examined as to the grounds of his 
opinion and as to the test to which he had put a 
particular finger-print, the weight to be attached 
to such witness’s evidence cannot be diminished 
by applying to it considerations to which the wit- 
ness’s attention was never directed. 21 Cr. L. J. 
257 = 55 I. C. 273 (Pat.). See also 9 7 I. C. 33 K 
» A. I. R. 1926 Pat. 575- 43 C. L. J. 70 = 30 C. 
W. N. 373 = 93 1. C. 73 = A. I. R. 1926 Cal. 531. 

THUMB IMPRESSION.— -If the fingerprints are 
clear enough to sustain an argument, there is no 
reason why an argument by way of'deduction 


should not be as sure a foundation for a conclu- 
sion and it may be a better one than any based 
on direct evidence. There is nothing in the so 
called science of fineer print or the qualifications 
of an expert in it which need deter a Court from 
applying its own eyes and its own mind to the 
evidence and verifying the results submitted to it 
by the witness. 46 Mad. 715=691. C 374 = 1923 
Mad. 178 ; 9 P.R. (Cr.) 1914=27 I. C. 203. Tak- 
ing thnmb impression of accused in court for pur- 
pose of comparison is legal. 50 Mad. 462=981. 
C. 99 = A.T.R. 1927 Mad. 696 = 53 M. L. J. C97. 

PHOTOGRAPHS. — Where the question of legi- 
timacy arises photographs of the putative father 
and son to prove resemblance are admissible. 13 
I. C. 678 = 75 C. L. J. 621. (On appeal 47 I. C. 
513 = 45 Cal. 878.) 

TECHNICAL Works — Technical works can- 
not be used to refute an expert witness’s opinion 
unless the passages to be used are put in cross- 
examination to the witness for him to explain 
them if he can 22. C. W. N. 745 = 46 I. C. 593 
= 28 C. L J 32 (23 C. 1 (P. C.) Ref.b 

OPINION ON MEDICAL MATTERS.— Expert 
medical opinion of a Surgeon who conducted 
post mortem examination is relevant. 12 I. C. 93 
= 12 Cr. L. J. 485. 

TRADE Mark. — Similarity of trade mark is a 
matter for the court. 49 All. 92=991. C. 353 = 
A. I. R. 1927 All. 81 =24 A. L. J. 975. 

Foreign Law. — E xpert opinion on matters of 
foreign law. See 92 I. C. II2 = A. I. R. 1026 
Mad 218. 

8ec. 47. — See also Notes under Ss. 45 and 46. 
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Explanation , — A person is said to be acquainted with the hand-writing of 
another person when he has seen that person write, or when he has received documents 
purporting to be written by that person in answer to documents written by himself or 
under his authority and addressed to that person, or when, in the ordinary course of 
business, documents purporting to be written by that person have been habitually sub- 
mitted to him. 

Illustration . 

The question is, whether a given letter is in the hand-writing of A y a merchant in 
London. 

B is a merchant in Calcutta, who has written letters addressed to A and received 
letters purporting to be written by him. C is B’s clerk, whose duty it was to examine and 
file B’s correspondence. D is B’s broker, to whom B habitually submitted the letters pur- 
porting to be written by A for the purpose of advising with him thereon. 

The opinions of B, C , and D on the question whether the letter is in the hand- 
writing of A are relevant, though neither B, C nor I) ever saw A write. 


8 Opinion as to existence of 
right or custom, when rele- 
vant. 

are relevant. 


48 . When the Court has to form an opinion as to 
the existence of any general custom or right, the opinions, 
as to the existence of such custom or right, of persons 
who would be likely to know of its existence if it existed, 


Explanation . — The expression “ general custom or right” includes customs or 
rights common to any considerable class of persons. 


Illustration. 


The right of the villagers of a particular village to use the water of a particular 
well is a general right within the meaning of this section. 

Opinion as to usages, tenets, 49 . When the Court has to form an opinion as to — 

c., when relevant. the usages and tenets of any body of men or family, 

the constitution and government of any religious or charitable foundation, or 
the meaning of words or terms used in particular districts or by particular 
classes of people, 

the opinions of persons having special means of knowledge thereon, are rele- 
vant facts. 

SO. When the Court has to form an opinion as to the relationship of one person 
• to another, the opinion, expressed by conduct, as to the 

whe^rdevant 1 * relatlonship existence of such relationship of any person who, as a 
wvfcn member of the family or otherwise, has special means of 

knowledge on the subject, is a relevant fact : 


Although it is true that under the Evidence 
Act comparison of hanc?-A riling is lignimate 
enough and the view of persons competent to 
express opinions may be in many cases of consi- 
derable value the opinions of those who have 
not carefully studied the art of caligraphy is not 
as a rule of very great utility. Indetd so uncer- 
tain and inexact is the science of the study of 
caligraphy that it has been for some years past 
the tendency to regard evidence even of experts 
as of somewhat inconclusive character. The 
mere fact that there is a resemblance between 
the signature alleged to be false and a signature 
admitted to be genuine does not carry great 
weight. If a signature is denied the onus of 
proving it is on the party relying on its genuine- 
ness. 64 I. C. 234 (P.) As to admissibility of 
opinions of persons not experts, but acquainted 
with the hand-writing of the person concerned. 
see 18 P. R. 19 (Cr.) ; 12 P. W. R. 1015 (Cr.); 
18 B. 66 ; 22 C. 313 ; 28 I. C. 722 = 16 Cr. L. J. 
338 ; 147 P. L. R. 1912 - 15 I. C. 979 ; 16 C. W. 
N. 812 ; 29 O. C. 1 = A. I. R. 1925 Oudh 


Secs. 48 and 49. — The vsords “usages of any 
body of men” in S. 49 do not cover inferences or 
conclusions that may be drawn on the basis of 
past experience. 13 P. R. 1914 (Cr) — 16 Cr. L. 
J. 33=20 I. C. 625. On this section see also 7 
I. A. 63=5 C. 744 ; 23 C. 427 ; 26 C. 184 ; 49 I. 
C. 843- 

Sec. 50. — Difference between English and 
Indian Law 91 I. C 462= A. I. R. 1926 Mad. 
475. Sec. 50 is limited to opinion as expressed 
by conduct and there is no provision in the 
Act making general reputation receivable in 
evidence as in English law. {Ibid j On a question 
of the legality of the form of marriage conduct 
of parties is admissible. 93 I. C. 705 = A. I. R 
1925 Mad. 497. Proof of paternity in case of a 
person claiming as illegitimate son, see 27 M. 32. 
In case of adultery and enticing away a married, 
woman, fact of marriage must be strictly proved. 
5 Cal. 566 (F. B.)=5 C. L. R. 579 : 13 C. L. R. 
125 ; 5 A. 233 ; 20 A. 166 ; 17 Bom. L. R. 75 ; 4 
O. W. N. 172 = 100 I. C. 53S*=28 Cr. L. J. 31 1 = 
A. I, R. 1927 Oudh 140, 
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Provided that such opinion shall not be sufficient to prove a marriage in pro- 
ceedings under the Indian Divorce Act, or in prosecutions under sectioii 494, 495, 497 
or 498 of the Indian Penal Code. 

Illustrations. 

(a) The question is, whether A and B were married. 

The fact that they were usually received and treated by their friends as husband 
and wife is relevant. 

(b) The question is, whether A was the legitimate son of B . The fact that A 
was always treated as such by members of the family, is relevant. 

51 . Whenever the opinion of any living person is 
relevant* ^ ° * opmion when relevant, the grounds on which such opinion is based are 

also relevant. 

Illustration. 

An expert may give an account of experiments performed by him for the purpose 
of forming his opinion. 


Character when relevant. 

52 . In civil cases the fact that the character of any 
person concerned is such as to render probable or impro- 
bable any conduct imputed to him is irrelevant, except in 
so far as such character appears from facts otherwise 
relevant. 

53 . In criminal proceedings the fact that the person 
accused is of a good character is relevant. 

[ 54 . In criminal proceedings the fact that the accused 
person has a bad character is irrelevant, unless evidence 
has been given that he has a good character, in which 
case it becomes relevant. 

Explanation (1). — This section does not apply to cases in which the bad char- 
acter of any person is itself a fact in issue. 

Explanation (2) — A previous conviction is relevant as evidence of bad char- 
acter.] 1 


In civil cases character to 
prove conduct imputed, irrele- 
vant. 


In criminal cases, previous 
good character relevant. 

Previous bad character 
not relevant, except in 
reply. 


Secs. 62 64. — ADMISSIBILITY OF EVIDENCE. 
— General evidence of bad character cannot in 
the first instance be given against accused. 7 W 
R. 7 (Cr.) ; 6 W. R. 62 (Cr.) ; 59 I. C. 560 = 2 
Lah. L. J. 658. Such evidence not generally ad- 
missible to prove commission of offence. 1 C. 
W. N. r^6. But see also 27 C. 139. Proper 
object of proof of previous conviction is to de- 
termine amount of punishment if the accused be 
found guilty of offence charged. 11 B. H C. 90. 
See also 32 M. 326. 

Use of Previous Conviction.— where a 
previous conviction is relevant with reference to 
the question of the applicability of S. 562 and 
also on tfie question of punishment, it may be 
taken into consideration in giving punishment 
after the accused is found guilty. 39 Bom. 326 
= 26 I. C. 995 = 16 Bom. L. R. 934. On this 
point, see also 5 C. 768 = 6 C. L. R. 219 ; U. B. R. 
(1908) 2nd Qr. Evidence 1 =8 Cr L. J 4 f 1 ; U. 
B. R. (*892 — 1806), Vol. I, 82; 26 P. W. R. 
1910 ; 14 Bom. L. R. 974 = 16 Cr. L. J. 83 ; 7 P. 
R. 1895 (Cr.) : A. W. N. (1886). 47 ; 5 Bom. L. 
R. 1034 ; 14 C. 74 ; 2 Weir 760 ; 28 Punj. L. R. 
313 — A. I. R. 1927 Lah. 549. 

ILLUSTRATIVE CASES.— The fact that an ac- 
used is of bad character or is reputed to be a 


thief or a habitual thief is no evidence. against 
him for a charge under S. 401, I. P. C. 13 P. R. 
1914 (Cr.) = 26 I. C 625. See also 60 I.C. 331 =5 
Pat. L. J. 706. In a proceeding under S. no, 
Cr. P C., a list of crimes which a Police officer 
has suspected the accused to have committed, is 
inadmissible to establish the reputation of the 
accused. 13 I. C. 102=62 I.C 545 = 22 Bom. 
L. R. 1274. The past history of a gang of dacoits 
would be significant only if an offence under 
S. 400, Penal Code, has been made out. 13 I. C. 
279= 16 C.W N. 69. Statement by a prosecution 
witness in a prosecution for riot that he had 
brought a case under S. 107, Cr. P. C against 
some of the accused who had been bound down, 
is admissible not for proving the bad character of 
the accused but as part of the re ge'tae, the evertts 
which had transpired before and which led up to 
the riot with which the accused were charged. 17 
I.C. 565 = 40 Cal. 367. As to evidence of conduct 
as affecting charater see 25 S. L. R. 55 =A. I. R. 
1927 Sind 28. 

Se<?. 64. — 1 This section was substituted for 
the original section by Act III of 1891,8.6. 
Evidence of bad character of accused is admis- 
sible to prove the motive for crime. 5 Pat. 63 =*93 
I. C. 884 = 7 Pat. L. T. 396. 
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Character 

damages. 


as affecting 


55. In civil cases the fact that the character of any 
person is such as to affect the amount of damages which 
he ought to receive, is relevant. 

Explanation . — In Ss. 52, 53, 54 and 55, the word “ character ” includes both 
reputation and disposition ; but, [except as provided in S. 54] * evidence may be 
given only of general reputation and general disposition, and not of particular acts by 
which reputation or disposition were shown. 


PART II. 
On Proof. 
CHAPTER III. 


Facts which need not be proved. 

Fact judicially noticeable 56. No fact of which the Court will take judicial 

need not be proved. notice need be proved. 

Facts of which Court must 57. The Court shall take judicial notice of the 

take judicial notice. following facts ; — 

(1) all laws or rules having the force of law now or heretofore in force, or here- 
after to be in force, in any part of British India : 

(2) all public Acts passed or hereafter to be passed by Parliament, and all 
local and personal Acts directed by Parliament to be judicially notice : 

(3) Articles of war for Her Majesty's Army or Navy : 

(4) the course of proceeding of Parliament and of the Councils for the purposes 
of making Laws and Regulations established under the Indian Councils Act or any 
other law for the time being relating thereto. 

Explanation . — The word “ Parliament ” in clauses (2) and (4) includes — 

(1) the Parliament of the United Kingdom of Great Britain and Ireland ; 

(2) the Parliament of Great Britain ; 

(3) the Parliament of England ; 


Sec. 55. — 1 Section 55 was inserted by Act III 
of 1891, S. 7. See 10 C. W. N. 522=30. L. J. 
349 ; 2 C. P. L. R. 198 ; 4r I. C. 696. 

Sec. 56 . Judicial notice— notorious 
FACTS. — Judges are entitled to take judicial 
notice of any notorious fact without requiring 
actual positive evidence. 13 M. L. T. 131=24 M. 
L. J. 21 1 ; 18 I. C. 257. 

Sec. 57. Section nqt exhaustive.— The 
list given in this section of the facts of which the 
Court shall take judicial notice of is far from 
complete ; and Anglo-Indian Courts take judicial 
notice of the ordinary course of natuie, the 
meaning of English words, and all other matters 
which they are directed by any other Act to 
notice, such as in Bengal, lists of landholders 
who have not made road cess returns (Beng. Act 
IX of 1880, S. 19) ; in Madras, by-laws framed 
by the Commissioners of Police (Mad Act III of 
1866, S. 4) ; in Bombay, notifications in the 
Gazette (Bom. Act X of 1866, S. 4) ; in Oudh, 
the list of talukdars and grantees published by 
the Chief Commissioner (Act I of 1868, S. 16')” 
(AVhitley Stokes, Vol. II, p. 837.) In 10 C. L. 
R. 469 the Court refused to take judicial notice 
of the seal of a Kazi or Sudr. Amin whose ap- 
pointment, said to have been made about 1820 
Was not proved. Though Courts take judicial 
notice of judgments, it does not follow that all 
Statements of facts contained in judgments must 
be taken judicial notice of. 19 S. L. R. 376 = 
A. T. R. igi 6 Sind 161. 

• Registered letter.— C ourt may take 
judicial notice of the fact that a registered letter 
takes attract 24 hours longer than ordinary 
letter. 99 I. C. 622 = A. I. R. 1927 All. 215. Judi- 


cial notice of. 

Custom of right of Privacy.— In Oudh 
See 13 O. L. J. 512. See Also 93 I. C. 332 = A.I.R. 
1926 Oudh 752. As to judicial notice of the 
existence of a local custom, see also 91 I. C. 583 
-* A , I. R. 1926 Oudh 101. 

Signature of a Gazetted Officer.— The 
Court can take judicial notice of the signature of 
gazetted officer of the British Government and 
therefore the genuineness of his signature is not a 
matter which, unless the Court deems it necessary, 
need be proved. The applicability of the sub- 
section is not contingent on the exhibition of a 
copy of the Fort St. George Gazette containing a 
notification of his appointment as such officer. 
44 M. L. J. 557 = 72 I. C. 5 15 — f 9 2 3 Mad. 600. 
Honorary Magistrate’s signature is taken judicial 
notice of only when made in his official capacity. 
5 I. C. 537. Court take judicial notice of attesta- 
tion and signature of such Registrar. 105 
I. C. 422. As to signature of Justice of the 
Peace, see 1 Beng. L. R. 15 (Or.). Judicial 
notice of Agra division records being destroyed 
during the Great Indian Mutiny, see 22 A. 294. 
For cases where appropriate books were referred 
to. see 17 A. 456 (P. C.); 12 C. L. R. 86 ; 22 
C. W. N. 745 ; 32 C. 1 (P. C.) ; 18 M. (P. C.) ; 
1 B„ 369. Law' Reports, 23 C. 289. 12 C.L.R. 86 ; 
10 C. I40 ; 24 All. 445; 15 B* 452. 457 5 Medical 
Works, 12 C. L. R. 80 ; 10 C. 140 ; 14 A. 445 ; 
15 B. 452 (457) ; 23 C. 604 at 608. Mill’s History 
of India, Mill’s Political Economy, Harington’s 
Analysis, Sanads, Treatises. See 3 W. R. 
(Act X, Rul.) 29 ; 7 B.L,R. 63 ; 15 W. R. (Cr.) 
25 ; 15 M. 241. As to other histories (as) 
Men on’s History of Travancore see 12 M. 495. 


130 
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(4) the Parliament of Scotland and Ireland ; 

(5) the accession and the sign manual of the Sovereign for the time being of 
the United Kingdom of Great Britain and Ireland ; 

(6) all seals of which English Courts take judicial notice : the seals of all the 
Courts of British India, and of all Courts out of British India, established by the 
authority of the Governor-General or any Local Government in Council ; the seals of 
Courts of Admiralty and Maritime jurisdiction and of Notaries Public, and all seals 
which any person is authorised to use by any Act of Parliament or other Act or Regu- 
lation having the force of law in British India ; 

( 7 ) the accession to office, names, titles, functions and signatures of the persons 
filling for the time being any public office in any part of British India if the fact of 
their appointment to such office is notified in the Gazette of India, or in the official 
Gazette of any Local Government ; 

(8) the existence, title and national flag of every State or sovereign recognized 
by the British Crown ; 

(9) the divisions of time, the geographical divisions of the world, and public 
festivals, fasts and holidays notified in the official Gazette ; 

(10) the territories under the dominion of the British Crown ; 

(n) the commencement, continuance and termination of hostilities between 
the British Crown and any other State or body of persons ; 

(12) the names of the members and officers of the Court, and of their deputies 
and subordinate officers and assistants, and also of all officers acting in execution of 
its process, and of all advocates, attorneys, proctors, vakils, pleaders and other persons 
authorized by law to appear or act before it ; 

(13) the rule of the roacL[on land or at sea]. 1 

In all these cases and also on all matters of public history, literature, science or 
art, the Court may resort for its aid to appropriate books or documents of reference. 

If the Court is called upon by any person to take judicial notice of any fact, it 
may refuse to do so, unless and until such person produces any such book or docu- 
ment as it may consider necessary to enable it to do so. 

58 . No fact need be proved in any proceeding which the parties thereto or their 
agents agree to admit at the hearing, or which, before the 
hearing, they agree to admit by any writing under their 
hands, or which by any rule or pleading in force at the 
time they are deemed to have admitted by their pleadings ; 

Provided that the Court may, in its discretion, require the facts admitted to be 
proved otherwise than by such admissions. 

CHAPTER IV. 

Of Oral Evidence. 

Proof of facts by oral evi- 59. All facts, except the contents of documents, 

dence * may be proved by oral evidence. 


Facts admitted need not be 
proved. 


See. 57, Sxpl. (13). — inserted by Act XVIII 
of 1872, S. 5. 

Sec. 58. — Section applies to criminal trial as 
well as criminal cases. 91 I. C. 233 = 27 Cr. L. J. 
57= A. I. R. 1926 Oudh 245, See Rat. 769 ; 5 
B. 143 ; U. B. R. 1907 Evi. 1 ; 6 M. I. A. 521 
(Proof of Will) ; 6 B. L. R. App. 49 (proof of 
documents not disputed); 1924 Rang. 155. 
(Partition admitted — unregistered deeds — If ad- 
missible), Admission tpade in course of examina- 
tion — Nq necessity to prove. See 8 Bur. L. T. 18. 
Mortgage 1 unregistered. Effect of an admission. 
See 6 Bu^. L. T. 131 « 20 Ind. Cas. 666. When 
an agreement sued upon is admitted by the 
defendant proof of it is dispensed with. A court 
cannot dismiss a suit based on an admitted docu- 
ment on the ground that the document was not 
sufficiently stamped. 4 Bur, I., T, 171 = 11 Ind 


Cas. 810. Admission of mortgage in pleadings 
— Attestation by one witness — No proof required. 
See 4 Bur. L. T. 182 = 11 Ind. Cas. 850. See also 
13 N. L. R. 121 ; 42 Bom. 352=20 Bom L. R. 
354 = 45 I. C. 555 i 4* M. 41 -35 M. L. J. 555. 
Fact alleged in plaint and not denied in written 
statement may be established as admission. See 4 
Bur. L.T. 26 = 9 Ind. Cas. 470. Pleader consent- 
ing to admit inadmissible evidence in Criminal 
Case— Conviction on such evidence — Propriety. 
28 M. L. J. 329. 

Sec. 59. — Proof by oral evidence ( a ) of adjust- 
ment of accounts. See B. L. R. (feup., Vol). F. 
B. 3 ; (d) of payment of money. 1 A. 442. Value 
ef documentary evidence — When there is 
conflict of oral evidence. See 4 M. I. A. 403 ; 2 
Beng. L, R. (P. C.) 8. Sec also 1 M. I. A. 43. 
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Oral evidence must be 60 . Oral evidence must, in all cases whatever, be 
direct * direct ; that is to say — 

if it refers to a fact which could be seen, it must be the evidence of a witness 
who says he saw it ; 

if it refers to a fact which could be heard, it must be the evidence of a witness 
who says he heard it ; 

if it refers to a fact which could be perceived by any other sense or in any 
other manner, it must be the evidence of a witness who says he perceived it by that 
sense or in that manner ; 

if it refers to an opinion or to the grounds on which that opinion is held, it 
must be the evidence of the person who holds that opinion on those grounds : 

Provided that the opinions of experts expressed in any treatise commonly 
offered for sale, and the grounds on which such opinions are held, may be proved by 
the production of such treatises if the author is dead or cannot be found, or has be- 
come incapable of giving evidence, or cannot be called as a witness without an amount 
of delay or expense which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or condition of any 
material thing other than a document, the Court may, if it thinks fit, require the 
production of such material thing for its inspection. 

CHAPTER V. 

OF Documentary Evidence. 

Proof of contents of docu- 61 . The contents of documents may be proved 

™ ent - either by primary or by secondary evidence. 

62 . Primary evidence means the document itself 

Primary evidence. produced for the inspection of the Court. 

Explanation (i). — Where a document is executed in several parts, each part 
is primary evidence of the document. 

Where a document is executed in counterpart, each counterpart being executed 
by one or some of the parties only, each counterpart is primary evidence as against 
the parties executing it. 

Explanation (2). — Where a number of documents are all made by one uniform 
process, as in the case of printing, lithography, or photography, each is primary evi- 
dence of the contents of the rest ; but, where they are all copies of a common original, 
they are not primary evidence of the contents of the original. 

Illustration. 

A person is shown to have been in possession of a number of placards, all printed 
at one time from one original. Any one of placards is primary evidence of the contents 
of any other, but no one of them is primary evidence of the contents of the original. 

Secondary evidence 63 . Secondary evidence means and includes — 

(1) certified copies given under the provisions hereinafter contained ; 

(2) copies made from the original by mechanical processes which in themselves 
insure the accuracy of the copy, and copies compared with such copies ; 


Sec. 60 . Scope of Section.—.?/* 12 Beng. 

L. R. ( App.) 18 ; 1924 Rang. 363. As to persons, 
who can give opinion et idence, see 25 M. 209 ; 23 
A. 37. As to evidence of admission, see 5 M. 239 ; 
4 L. B. R. I2i ; 2 Weir 762. When hearsay 
relevant evidence, see 6 Bom. L. R. 762 ; 52 

M. L. J. 376 (P. C.) ; 24 L. W. 227. 

As to statement by person to what another 
reported to him, how far evidence. (1924) Lah. 
733. Seeatso24 L. W. 227=97 I. C. 785~A.TR. 
1926 Mad. 1003. 

Reliance on text-books without expert evidence. 
See 22 C. W. N. 745 * 3 « Mad. 466 
Certified copy of translation of judgment. 


4 I- C. *79. 

Sec. 63 . COPY OF a COPY is not evidence, 7 A. 
738. Proof of copy being correct copy is no proof 
of the original (/./.) of its execution, genuineness, 
efc., 22 W. R. 208. 

Newspaper copy of a letter not proved to have 
been written by the accused is not evidence. 8 
A. L. J. 302; 10 I. C. 852. Secondary evidence of 
a document which has not been proved to have 
been written by accused or even existed, cannot 
be admitted. A copy of a newspaper publishing 
a defamatory letter cannot be used as secondary 
evidence to prove a letter whiqh has not been 
found or even proved to have existed. Ibid. 
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(3) copies made from or compared with the original ; 

(4) counterparts of document as against the parties who did not execute them; 

(5) oral accounts of the contents of a document given by some person who has 
himself seen it. 

Illustrations . 

(а) A Photograph of an original is secondary evidence of its contents, though the 

two have not been compared, if it is proved that the thing photographed was the original. 

(б) A copy compared with a copy of a letter made by a copying machine is second- 
ary evidence of the contents of the letter if it is shown that the copy made by the copy- 

ing machine was made from the original. 

( c ) A copy transcribed from a copy, but afterwards compared with the original, 
is secondary evidence ; but the copy not so compared is not secondary evidence of the 
original, although the copy from which it was transcribed was compared with the original. 

(d) Neither an oral account of a copy compared with the original, nor an oral account 
of a photograph or machine copy of the original, is secondary evidence of the original. 


Proof of documents by pri- 
mary evidence. 


64 . Documents must be proved by primary evidence 
except in the cases hereinafter mentioned. 


Cases in which secondary 
evidence relating to docu- 
ments may be given. 


65 . Secondary evidence may be given of the 
existence, condition or contents of a document in the 
following cases ; — 


(a) when the original is shown or appears to be in the possession or power — 


Cl. ( 3 ) See 1924 (Nag.) 375 ; 20 L. W. 719. 

Cl. (6) See 22 A. L. J. 864 = 801. C. 939 = 
(1924) All. 792- 

“ PERSON WHO HAS SEEN ” meaning of— 
Evidence that witness saw the document and 
heard it read out, if admissible. See 54 I. A. 
61=25 A.L.J. 6$ =(1927) M. W. N. 80 = 38 M.L. 
T. 41=5 Rang. 18 = 25 L. W. 342=3* C. W. N. 
21 =A. I. R. 1927 P. C. 15 = 52 M. L. J. 376 (P. 
C.). 

Sec. 65 , Cl. (a).— Effect of section. See 49 All. 
78=24 A. L. J. 964. Any secondary evidence is 
admissible here. 16 I. A. 12s = 16 C. 753. Oral 
evidence cannot be given to prove the contents of 
a letter which was neither produced nor called 
for. 26 C 53. Where a lease deed is in the 
possession of the defendants, and they failed to 
produce it though summoned twice to do so, 
secondary evidence of the same is admissible L. 
R. 3 A. 8 (Rev.). 

Lost Document.— I f it is found that a docu- 
ment has been lost, secondary evidence may be 
given and whether proof is sufficient in a case is 
a question of fact. L.R. 4 A. 201 (Rev.). On this 
clause see also 5 P. 777 referring to. 6 Mad. 80; 
27 Cal. 639 P. C. 24 L. W. 227 ; 105 I. C. 502 ; 8 
Pat. L. T. 510 = 101 I. C. 289 = A. I. R. 1927 Pat. 
61. (Original of public document destroyed — 
secondary evidence admissible.) A. I. R. 1926 
Oudh. 161 (original Telegram destroyed). 14 I. 
A. 71 ; 8 W. R. 38 ; W. R. (1864) 30* (decree 
destroyed during mutiny) ; 22 W. R. 303 ; 5 C. 
685 ; 7 C. 98; 6C. 1 . R. 199 ; As to evidence of 
search before document can be considered to be 
lost see 19 C. 438 ; 49 I. C. 1006. As to value of 
lathandi papers as secondary evidence of certifi- 
cate of sale. See 21 W. R. 333. A compromise 
filed in a rent suit may be proved by producing a 
certified copy as the compromise so filed is a part 
of public record, L. R. I. A. 132 (Rev.) (1 A. L. 
J. 369 F.) See also U. B. R (1909) 4th Qr. Evi. 
10 (Supplementary survey records) ; 1 P. R. 1914 
Cr.; 15 Cr. L. J. 344 ; 5 P. R. 1903 (Cr.) Certi- 
fied copies of registered deeds. 103 I. C. 752 **• 
9 Lah. L. J. 428. Secondary evidence of a com- 


pulsorily registrable but unregistered deed is not 
admissible in evidence. 101 I. C. 839= A. I. R. 
1927 Nag. 214 (33 Cal. 613 ref. to.) Secondary 
evidence of returns filed with the Registrar of 
Joint Stock Companies is admissible as such 
returns constitute the public records of private 
documents, within S. 74 (2) 45 Cal. 169 = 21 C. 
W. N. 1161 =45 I. C. 338 = 26 C.L, J. 459 (F.B.) 
Secondary evidence of a document should not be 
rejected on appeal merely on the ground that the 
loss of the original has not been satisfactorily 
proved, is I. C. 625. \See also 19 C. 438 = 19 
I. A. 79 F.] Secondary evidence admitted with- 
out objection, not to be excluded on appeal. 29 
M, L. J. 307 = 19 C. W. N. 929 (P. C.) See also 
14 I. C. 539. Where a suit is brought on certified 
copies of documents and the loss of the document 
is not proved the suit must be dismissed as no 
secondary evidence is admissible in the circum- 
stances. 23 I. C. 886. The deft, pleaded that the 
original was not lost but had been suppressed 
because it contained an endorsement of payment; 
held that as the pleading of the deft amounted to 
an admission of execution, of a document, the 
plff. could maintain the suit on its copy without 
proving the loss of the original. 11 A. L. J. 734 
= 20 I. C. 955; 11 A. I.. J. 731 ^21 I. C. 81. 
Order granting Letters of administration with 
copy of will annexed, if public document — certi- 
fied copy, if admissible. See 19 C. W. N, 1068 
= 30 I. C. 690. Ceitified copy of probate in 
Australia — Secondary evidence. See 11 I C. 261- 
Copy of award admissible when original in pos- 
session of party not subject to process of court 
(1917) Pat 24 r . A certified copy of a Robokari 
is admissible in evidence. 29 C. W\ N. 742 = 46 
I. C. 689. Contents of document called for but 
not produced — Court bound to receive Secondary 
evidence. See 49 I. C. 507. 

Lost Document insufficiently Stamp- 
ed. — Inadmissible in evidence ; as ' no duty or 
penalty can be levied on a lost document. But 
proof of title by independent evidence is rot 
barred. 4 Mys. L. J. 194. 
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of the person against whom the document is sought to be proved, or 

of any person out of reach of, or not subject to, the process of the Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such person does not pro- 
duce it ; 

(6) when the existence, condition or contents of the original have been proved 
to be admitted in writing by the person against whom it is proved or by his represen- 
tative in interest ; 

(c) when the original has been destroyed or lost, or when the party offering 
evidence of its contents cannot, for any other reason not arising from his own default 
or neglect, produce it in reasonable time ; 

( d ) when the original is of such a nature as not to be easily moveable ; 

( e ) when the original is a public document within the meaning of section 74 ; 

(/) when the original is a document of which a certified copy is permitted by 

this Act, or by any other law in force in British India, to be given in evidence ; 

(g) when the originals consist of numerous accounts or other documents which 
cannot conveniently be examined in Court, and the fact to be proved is the general 
result of the whole collection. 

In cases (a), (c) and (d), any secondary evidence of the contents of the docu- 
ment is admissible. 

In case (6), the written admission is admissible. 

In case ( e) t or (/), a certified copy of the document, but no other kind of 
secondary evidence, is admissible. 

In case (g), evidence may be given as to the general result of the documents 
by any person who has examined them, and who is skilled in the examination of such 
documents. 

66. Secondary evidence of the contents of the documents referred to in section 
65, clause (a), shall not be given unless the party propos- 
du^e. 6S ^ t0 n ° tlCe t0 Pr ° ing to give such secondary evidence has previously 

given to the party in whose possession or power the docu- 
ment is, [or to his attorney or pleader,]! such notice to produce it as is prescribed by 
law ; and if no notice is prescribed by law, then such notice as the Court considers 
reasonable under the circumstances of the case : 

Provided that such notice shall not be required in order to render secondary 
evidence admissible in any of the following cases, or in any other case in which the 
Court thinks fit to dispense with it : — 

(1) when the document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse party must know that he 
will be required to produce it ; 

(3) when it appears or is proved that the adverse party has obtained posses- 
sion of the original by fraud or force ; 

(4) when the adverse party or his agent has the original in Court ; 

(5) when the adverse party or his agent has admitted the loss of the document; 

(6) when the person in possession of the document is out of reach of, or not 
subject to, the process of the Court. 

67 . If a document is alleged to be signed or to have 
Proof of signature and keen wr j tten wholly or in part by any person, the signa- 

to have signed or written ture or the hand-writing of so much of the document as is 
document produced. alleged to be in that person’s hand-writing must be proved 

to be in his hand- writing. 

Cl. (g). — See 6 M. 80 ; 5 C. 568. 1926 P. H. C. C. 266=97 I. C. 348 = A. I. R. 

8ec. 66. — 1 The uords were inserted by Act 1926 Pat. 512. 

XVlIi of 1872, S. 6. Section is mandatory. 31 Cl. (6). — See 9 C. 939 ; 2 M. 295. 

C. \V. N. 215^98 I. C, 147 *=A. I. R. 1927 Cal. Sec. 67 . — See 22 W. R. 390; 21 W. R. 429 ; n 

102. B« 690; 12 B. L R. App. 18. A document does 

8eo. 66, Proviso. — 6 Pat. 102, Certified Copy not prove Itself, nor is an unproved signature 
of mortgage deed may, for proper reasons, be proof of its having been written by the person 
admitted without notice to produce the original whose signature it purports to bear, 370.467 s* 
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68 . 

Proof of execution of docu- 


If a document is required by law to be attested, it shall not be used as 
evidence until one attesting witness at least has been 
ment required by law , 0 be called for the P ur P 0Se of proving its execution, if there be 


attested. *° ^ an attesting witness alive and subject to the process of 

the Court and capable of giving evidence. 

[** Provided that it shall not be necessary to call an attesting witness in proof of 
the execution of any document, not being a will; which has been registered in accord- 
ance with the provisions of the Indian Registration Act, 1908, unless its execution by 
the person by whom it purports to have been executed is specifically denied/’] 1 

69. If no such attesting witness can be found, or if the document purports to 

have been executed in the United Kingdom, it must be 
w i tness^f ournf ^ ^ attesting proved that the attestation of one attesting witness at 

least in his hand- writing, and that the signature of the 
person executing the document is in the hand-writing of that person. 

70. The admission of a party to an attested document of its execution by 

himself shall be sufficient proof of its execution as 
Admission of execution by a g a j ns t him, though it be a document required by law to 

be attested. 

71. If the attesting witness denies or does not re- 
collect the execution of the document, its execution may 
be proved by other evidence. 


party to attested document. 


Proof when attesting wit- 
ness denies the execution. 


14 C. W. N. 1114. Proof of document by exa- 
mination of writer. See 19 C. W. N. 1148- 22 
I. C. 654. Hand-writing may be proved by cir- 
cumstantial evidence under S. 67 which pres- 
cribes no particular kind of proof. 37 C. 467 = 14 
C. W. N. 11 14. 

8ec. 68. — 1 Proviso added by Act XXXI of 1926. 
See 104 I. C. 622 ; 45 C. L. J. 577. To prove 
a deed of gift, the production of a witness, who 
identified the donor and attesting witnesses and 
who was personally known to the Sub-Registrar, 
and an entry in favour of the donee in the village 
records is sufficient, 60 I. C. 234. A writer who 
signs his name in token of being the scribe of a 
mortgage deed does not attest the deed merely 
by subsequently seeing the mortgagor affix his 
signature. 6 N. L. R. 152—8 I. C. 1119. Attesta- 
tion by mark — Illiterate witness — Effect of — See 
12 A. L. J. 1114 = 26 I. C. 84. Executant of 
document or party to transaction not an “attest- 
ing” witness. 14 C. W. N. 1046 = 71.0.735. 
The certificate of admission of execution endorsed 
by the registering officer upon a document 
registered by him could not be used as an 
admission of execution within the meaning of S. 
70. 13 N. L R. 197; 18 S.L. R. 282 =93 I. C. 660 
= A. I. R. 1926 Sind 88. See also 38 I. C, 605. 
Where the execution of a document is admitted 
it is not necessary to prove the attestation. 42 I. 
C. 91. (Under the present amendment want of 
specific denial dispenses unity proof by attestor) 
Executant of a mortgage deed admission by, 
whether binds others not admitting. 44 C. 345 = 
20 C. W. N. 1044. Mortgage, proof of— Only 
one attesting witness called, sufficient proof. 39 
A. 24 = 13 A. L. J. 164. Practice . — Attestation 
being a misled question of law and fact cannot 
be raised for the first time in second appeal. 97 
I. C. 611 =(1926} M. W. N. 559. 

See. 69. — Mortgage — Proof of in case of — 
Death of attesting witness, see 24 All. 615 = 10 

t. J. 317; 11 N. L. R. 9-37 I. C. 866; 35 A. 


364 = 11 A. L. J. 379. Where a mortgage^deed 
was produced regularly signed and attested and 
it was proved that the signature of all attesting 
witnesses who were dead were in their hand-writ- 
ing and that of the mortgagor was in his hand- 
writing held, that there was a presumption of its 
due execution and it lay upon the other side to 
rebut it. 39 A. 112 = 15 A * L. J 167; See also 
41 I. C. 1 7 1. Admission of execution recorded 
in registration endorsement. If admissible to 
prove execution. 20 O. C. 18=38 I. C. 605; See 
also 13 N. L. R. 197. 

Sec. 70 . — The admission here spoken of does 
not include admissions made before the suit and 
sought to be proved by witnesses in the suit. 27 C. 
190. As admission of execution before sub-regis- 
trar. 18 S. L. R. 282=93 I.C. 660 = A. I. R. 1926 
Sind 88. See also 38 All. 1 = 13 A. L J. 881 =30 
I. C. 376; 7 N. L. R. 85 = 1 1 I. C. 689; 47 I.C. 
9. Section applies only to document which is 
duly attested. 5 Rang. 56 r = 104 I. C. 386=6 Bur. 
L. j. 88 = A. I. R. 1927 Rang. 233. Where there 
is admission of execution in the written statement, 
but the attesting witness called stated the mort- 
gagor d*d not signed the deed in his presence, held 
that the document must be taken to have been 
proved. See 94 I. C. 558 = A. I. R. 1926 Pat. 295, 
As to effect of admission of execution by pardana- 
shin lady. See 30 C. W. N. 364 = 5 Pat. 58 = 
A. I. R. 1925 P. C. 203. 

Sec. 71 . — Under S. 50 of the Indian Succession 
Act (X of 1865) witnesses must sign their names, 
and not merely affix their marks. See 3 B. 382; 
1 1 C. 429; 5 C. 738; but initials will be sufficient. 
15 M. 261. A statement of the attesting witnesses 
to a mortgage-deed that they signed the blank 
paper and not the completed deed is sufficient to 
attract the operation of this section and entitles 
the mortgagee to prove execution by evidence 
other than that of the attesting witnesses. 48 I. 
C. 624. See also L. J. 667=48 I. C. 538, 
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Proof of document not re- 
quired by law to be attested. 


72. An attested document not required by law 
to be attested may be proved as if it was ua- 
attested. 


73. In order to ascertain whether a signature, writing or seal is that of the 
person by' whom it purports to have been written or made, 
w ri ting P or "seal »ith oihers ad’ any signature writing or seal admitted or proved to the 
mitted or proved. satisfaction of the Court to have been written or made bjr 

that person may be compared with the one which is to be 
proved, although that signature, writing or seal has not been produced or proved for 
any other purpose. 

The Court may direct any person present in Court to write any words or 
figures for the purpose of enabling the Court to compare the words or figures so writ- 
ten with any words or figures alleged to have been written by such person. 

![This section applies also, with any necessary modifications, to finger-impres- 
sions.] 

PUBLIC DOCUMENTS. 


Public documents. 


74. The following documents are public docu- 
ments : — 


Sec. 73. — 1 Words in brackets were added by 
Act V of 1899, S. 3 (2). 

Meaning of TERMS.— “Purports” means 
“alleged” 14 Bom. L. R. 310 = 15 I. C. 649. See 
also 35 M. L. J. 698 = 48 I. C. 68=8 L. W. 625. 
History of the section — See 1 M. H. C- 160 at pp. 
166*167. Section based on and follows English 
law. See (1914) M. W. N. 240. Procedure under 
the Section. — Rat. 452. Value of evidence affor- 
ded by comparison of hand-writing — See 1 1 M. L. 
T. 424; 10 Cal. 1047; 37 467. Question of 

comparison is different firm question of admis- 
sibility. 53 Cal. 372 =92 I. C. 442 = A. I. R. 1926 
Cal. 139. Danger of resting decision solely on 
of comparison hand-writing — See' 16 A. 157 (P,C). 
Data for arriving at a conclusion. 62 I. C. 882. 
As to thumb impression, see 17 Cr. L. J. 316 = 
35 I. C. 492; 1 Rang. 759 (F. B.) ; 1924 Rang. 
1 15. Modes in which hand-writing can be proved. 
See 37 C. 467 = 14 C. W. N. 1 14. An anonymous 
writing ascribed to a particular person may be 
compared with a genuine signature. 14 Bom. 
L. R. 310= 15 I. C. 649 ; (37 C. 467 dis.) Court 
ordering accused to make thumb impression for 
purpose of comparison. Accused refusing to do — 
Adverse inference against accused validity of. 
See 6 Pat. 623 Govt. 

Sec. 74. CONSTRUCTION OF SECTION — See 
20 M. 189. Schoolmaster is an Executive Officer 
of Govt, under S. 74 (1) (iii) 28 Bom. L. R, 
1225=50 Bom. 7i6 = A. I. R. 1927 Bom. 11. 

THE FOLLOWING ARE PUBLIC DOCUMENTS. 
— Municipal proceedings, 19 A. 293. But see also 

30 I. C. 643 = 16 Cr. L. J. 659 (Cal.). Settlement 
record, with history of district attached to it 
(1924) Lah. 639. Canal Jamabandi papers, L. 
R. 3 A. 386 (Rev.) = 4 U. P. L. R. 96. Loan 
register in public debt office in Bank of Bengal, 

31 C. 284. Parchas distributed to cultivators, 
19 Cr. L. J. 886 = 47 I. C, 82 (Pat.). Items of 
entry in Register of inventions 4 # A. L. J. 11. 
District Gautte . 3 U.P.L R. (B. R.) 30. Dakal- 
namah is public document A. I. R. IQ27 All. 52; 
crop cutting report of Revenue Office , under 
Ben. Ten. Act, 8 Pat. L. T. 74 = 102 I. C. 391 = 
A. I. R. 1927 Pat. 167, see also 7 Pat. L.T, 761 = 
95 I. C. 966=A. I. R. 1926 Pat. 436. As to 


Government Survey plan, see 9 M. L. T. 415; 
Records of acts of public officers are public 
documents, but they do not furnish proof of all 
facts to which they refer, 105 I. C. 353. Report 
in Form B under S. 173, Crim. Pro. Code is public 
document. 7 Mys. L. J. 231 ; also Deposition of 
witnesses. 5 Pat. 777 -^8 Pat. L. T. 510. 14 C. L, 
J. 578. See also 19 C. W. N. 1068 (Letters of 
Administration); 18 C. W. N. 644=23 I. C 529 
(Notice issued under S. 117 Cr. (P C.) ; 18 I. C» 
250 (Pedigree filed before Settlement Court); 35 
All. 165 (Return of village officer on reference bj 
Political Agent). As to deposition of witnesses 
taken in court. See 8 Pat. L.T. 510 = 101 I. C. 
289 = A. I. R. 1927 Pat. 61; Pat. 777. 

THE FOLLOWING ARE NOT PUBLIC DOCU- 
MENTS. — Returns filed with registrar of Joint 
Stock Companies, 31 C. W. N. 1161 ; Printed 
proceedings of Municipality (by themselves) 30 
I. C 643 = 16 Cr. L. J. 659 (Cal.) Letter of an 
Executive Officer, 1 P. R. 1914; Notice under 
S. 107, Cr. P. C„ 18 C. W. N. 644. Dakhal - 
namah , 25 I. C. 529; Teiskhana register, 23 C. 
366. Document merely with rubber stamp 
initials of public-officer, but not signed by him. 
3 U. P. L. R. (B. R.) 53, sec also 50 C. 135 = 26 
C. W. N. 878= 36 C. L. J. 180 ; 71 I. C. 239s 
(1922) Cal. 298. A report by a village Nikha 
Khawan to the Mohavir in the central office in- 
forming him of the objection to an entry of 
marriage in the village register by the former 
husband of the woman is not a public document 
within S. 74 and no secondary evidence of its 
contents can be given under S. 5 of the Act. 1 
P. R. (Cr.) 1914 = 15 Cr. L. J. 344 = 23 I. C. 696 
= 139 P. L. R. 1914. A parcha slip granted in 
the course of survey proceedings is not a public 
document. 19 Cr. L. J. 886 = 47 I. C. 82 (Pat.) 
As to proof of public documents, see 56 P. L« 
R. 1903=5 P. R. 1903 (Cr. ). Private Documents 
(as) Kobalas, conveyances, leases, etc., filed ift 
courts or public offices, how proved. 22 W. R. 
355 ; 14 I. A. 7 i = M C. 486. As to proof bf 
copy of compromise petition. 25 W. R. 68. A* 
to proqf of Judgment, plaint and written state- 
ment. 10 B. L. R. Ap. 31. Plaint is not a public 
document, 7 Pat* L, T. 267 = A» I. R. 1926 Pat, 
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(1) documents forming the acts or records of the acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and executive, whether of British 
India, or of any other part of Her Majesty’s dominions, or of a foreign country; 

(2) public records kept in British India of private documents. 


Certified copies of public 
documents. 


Private documents. 75 . All other documents are private. 

76 . Every public officer having the custody of a public document, which any 
person has a right to inspect, shall give that person on 
demand a copy of it on payment of the legal fees therefor, 
together with a certificate written at the foot of such copy 
that it is a true copy of such document or part thereof, as the case may be, and such 
certificate shall be dated and subscribed by such officer with his name and his official 
title, and shall be sealed, whenever such officer is authorized by law to make use of a 
seal, and such copies so certified shall be called certified copies. 

Explanation . — Any officer who, by the ordinary course of official duty, is autho- 
rized to deliver such copies, shall be deemed to have the custody of such documents 
within the meaning of this section. 

77 . Such certified copies may be produced in proof 

Proof of ^ oc “I" en ‘* y pro ' of the contents of the public documents or parts of the 
duction of certified copies. . f * 

public documents of which they purport to be copies. 

Proof of other official docu- 78 . The following public documents may be proved 

ments. as follows : — 


(1) Acts, orders or notifications of the Executive Government of British India 
in any of its departments, or of any Local Government or any department of any Local 
Government,— 

by the records of the departments, certified by the heads of those depat tments 
respectively, 

or by any document purporting to be printed by order of any such Government : 

(2) The proceedings of the Legislatures, — 

by the journals of those bodies respectively, or by published Acts or abstracts, 
or by copies purporting to be printed by order of Government : — 

(3) Proclamations, orders or regulations issued by Her Majesty or by the 
Privy Council, or by any department of Her Majesty's Government, — 

by copies or extracts contained in the London Gazette, or purporting to be 
printed by the Queen's Printer : 

(4) The acts of the Executive or the proceedings of the Legislature of a foreign 
country, — 

by journals published by their authority, or commonly received in that country 
as such, or by a copy certified under the seal of the country or sovereign, or by a 
recognition thereof in some public Act of the Governor-General of India in Council : 

(5) The proceedings of a municipal body in British India, — 

by a copy of such proceedings, certified by the legal keeper thereof, or by a 
printed book purporting to be published by the authority of such body : 

(6) Public documents of any other class in a foreign country, — 


180; 93 I. C. 650* A. I. R. 1926 Nag. 339. As 
to proof of Municipal proceedings, see 30 I. C. 
643** 16 Cr. L. J. 659. 

Sees. 76 and 77 . CONSTRUCTION. — See 30 M. 
466=^17 M. L. J. 471. In order to be admissible 
copies must be duly certified. See 4 I. C. 929^ 
87 P. L. R. 1909. Plaint is not a public docu- 
ment. 7 Pat. L, T. 267** A. I. R. 1926 I’at. 180. 

See. 78 . — Presumption as to authorized text of 
Indian Acts see A. I. R. 1927 Pat. 142 ; 97 L C. 
316 as to Government order and notification in 
official Gazette., 53 M. L. J, 603. Proof ( of Acts 
9! the Indian Legislature. 92 I. C. $66 » A. I. R. 


1926 Mad. 65. Reference to the District Gazet- 
teer, in order to elucidate the history of a family, 
is admissible under S. 78. 3 U. P. L. R. (B. R.) 
3°. 

Cl. (5).— Printed proceedings of Municipality 
themselves would not be sufficient legal proof 
unless they answer the description of a printed 
book purporting to be published under the auth- 
ority of the committee as required by S. 78. 30 I. 
C. 643 = 16 Cr. L.J. 659 (Cal.). See also 17 C.W. 
N. 531 «= 18 I. C. 651. 

Cl. (6).— As to records of a German court, see 
14 C. L. J. $7$ « is C. W. N. 1053, 
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by the original, or by a copy certified by the legal keeper thereof, with a certi- 
ficate under the seal of a Notary Public, or of a British Consul or diplomatic agent, 
that the copy is duly certified by the officer having the legal custody of the original, 
and upon proof of the character of the document according to the law of the foreign 
country. 


PRESUMPTION AS TO DOCUMENTS. 

79 . The Court shall presume every document purporting to be a certificate, 

_ certified' copy or other document, which is by law 

nes^of certified cop’ies 8enU,ne declared to be admissible as evidence of any particular 

fact and which purports to be duly certified by any 

officer in British India, or by any officer in any Native State in alliance with Her 
Majesty, who is duly authorized thereto by the Governor-General in Council, to be 
genuine : 


Provided that such document is substantially in the form and purports to be 
executed in the manner directed by law in that behalf. 


The Court shall also presume that any officer by whom any such document 
purports to be signed or certified, held, when he signed it, the official character which 
he claims in such paper. 


80 . Whenever any document is produced before any Court, purporting to be a 
„ . record or memorandum of the evidence, or of any part 

menu product “as recc^of ° { the evidence, given by a witness in a judicial proceed- 
evidence. ing or before any officer authorized by law to take such 

evidence or to be a statement or confession by any pri- 
soner or accused person, taken in accordance with law, and purporting to be signed by 
any Judge or Magistrate, or by any such officer as aforesaid, the Court shall presume — 


that the document is genuine ; that any statements as to the circumstances 
under which it was taken, purporting to be made by the person signing it, are true, 
and that such evidence, statement or confession was duly taken. 


“ DIPLOMATIC AGENT ” includes Resident of 
Hyderabad. 99 I.C, 307 = A. I. R. 1927 Bom. 11 
= 50 Bom. 716 ; Admissibility of attendance and 
leave register kept at native state. See A. I. R. 
1926 Oudh 29. 

Sec. 79 . — A copy of a letter of sanction, head- 
ed from the Chief Secretary to the Government 
of Bengal and signed by an officer for the Chief 
Secretary, cannot be regarded as a certified copy 
under section 76. 50 Cal. 135=26 C.W.N. 878 = 
1922 Cal. 298. 

Seo. 80. PRESUMPTION OF GENUINENESS — 
When raised. See 10 A. 174 = A. W. N, (1888) 
11 ; 15 M. 63 ; 2 Weir 794; 12 C, W. N. 845 ; 18 
C. 129. As to the nature and extent of presump- 
tion under the section See 93 I. C. 978 = A. I. R. 
1925 Lah. 605 ; 94 I. C. 985 «A.I.R. 1926 Oudh 
489. Presumption of genuineness of a document 
does not include the presumption that the docu- 
ment was printed or published by the particular 
person by whom it purports to have been publish- 
ed. 36 Mad. 457 = 22 M. L. J. 73. 

Illustrative Cases.— A statement not read 
over to or corrected by the witness in accordance 
with law r is not admissible against the person 
making the same. 13 Cr. L. J. 569 « 13 I. C. 985 
See alto 21 Cr. L.J. 500=56 I. C. 160. As to 
depositions before Commissioners. See 63 P. L.R. 
1900; A deposition not read over to the witness 
in the presence of the presiding officer does not 
prove itself under S.±8t>. 18 N. L. Rv I0* = 68vl. 
Cv .36 mv)t 3 Nhg. 39, Presumption* undw- S. 80 


can be raised if the deposition is read ovei by the 
witness himself in Court. 46 C. 895=50 I.C. 
660 = 23 C. W. N. 661 ; 93 I. C. 978 = A. I. R. 
1025 L. 605. {See also C. P. C„ O. 18, 
R. 5.) The absence of a certificate by the Judge 
at the foot of the deposition of its having been 
read over, etc., does not deprive it of the pre- 
sumption under S. 80. Ibid . The presumption 
under S. 80 that the circumstances under which a 
document appears to be taken are true, applies to 
a dying declaration to which a certificate is ap- 
pended by the Magistrate who recorded it, that it 
was read over to him and declared to be correct, 
40 Bom. 97=31 I. C-36i;i7 Bom. L.R. 881. 
See also 17 Cr. L. J. 23 ; 9 P. R. 1900 (Cr.) ; ii 
B. H. C. 247. Under S. 80 confession by any 
prisoner or by any accused taken in accordance 
with law and purporting to be signed by the exa- 
mining Magistrate shall be presumed to be so 
made. The officer who recorded the confession 
may be examined as a witness. 38 I. C. 1005 = 2 
Pat. L. J. 80. The statement of an accused per- 
son recorded by a Magistrate in a Native State is 
inadmissible unless the Magistrate himself de- 
poses to it in person. 15 Cr. L. J. 433 = 24 I. C. 
169 » 16 Bom. L. R. 261. The recital In a judg- 
ment of a statement made by the witness is not 
same the thing as a record of the deposition of the 
witness. Nor can such recital be actejttetl as 
evidence under S. 80, 21 Cr. L. J. 560=36 I. C. 
660 (P.0. 
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81. The Court shall presume the genuineness of every document purporting to 
be the London Gazette or the Gazette of India or the 
Government Gazette of any Local Government, or of any 
colony, dependency or possession of the British Crown, or 
to be a newspaper or journal, or to be a copy of a private 
Act of Parliament printed by the Queen’s Printer and of 
every document purporting to be a document directed by any law to be kept by any 
person, if such document is kept substantially in the form required by law and is pro- 
duced from proper custody. 


Presumption as to Gazettes, 
newspapers, private Acts of 
Parliament and other docu- 
ments. 


82. When any document is produced before any Court, purporting to be a 
document which, by the law in force for the time being 
ment e SssTbleln ^England in England and Ireland, would be admissible in proof of 
without proof of seal or sig- any particular in any Court of justice in England or 
nature. Ireland, without proof of the seal or stamp or signature 

authenticating it, or of the judicial or official character 
claimed by the person by whom it purports to be signed, the Court shall presume that 
such seal, stamp or signature is genuine, and that the person signing it held, at the 
time when he signed it, the judicial or official character which he claims, 


and the document shall be admissible for the same purpose for which it would 
be admissible in England or Ireland. 


Presumption as to maps or 
plans made by authority of 
Government. 


Presumption as to collec- 
tions of laws and reports of 
decisions. 


83. The Court shall presume that maps or plans pur- 
porting to be made by the authority of Government were 
so made, and are accurate; but maps or plans made for the 
purposes of any cause must be proved to be accurate. 

84. The Court shall presume the genuineness of 
every book purporting to be printed or published under 
the authority of the Government of any country and to 
contain any of the laws of that country, 


and of every book purporting to contain reports of decisions of the Courts of 
such country. 

85. The Court shall presume that every document purporting to be a power-of- 
attorney, and to have been executed before, and authenti- 
attorne UmPtl ° n ^ t0 poweIvof ' cated by, a Notary Public, or any Court, Judge, Magis- 
a ° r ey * trate, British Consul or Vice-Consul, or representative of 

Her Majesty, or of the Government of India, was so executed and authenticated. 


Sec. 81. — Presumption as to genuineness does 
not include presumption that it was printed and 
published by the person mentioned in it. 36 M. 
457 = 121.0.961. 

Sec. 82. — As to presumption in case of printing 
and publishing a newspaper. See 36 M. 457 = 
10 M. L. T. 506 = 12 J. C. 961. Documents ad- 
missible under English law in English Courts are 
relevant, see 22 C. 491. Chittas, see 2 I. C. 513 ; 
19 C. W. N. 1068. 

Sec. 83. — See 22 W. R. 519 ; 5 C. 287 ; 5 C. 
822 =6 C. L. R. 519 ; 9 C. 741 ; 23 C. 335 = 18 
C. 224 ; 25 W. R. 179. Chittas made by govern- 
ment for private use in connection with resump- 
tion proceedings are not. Maps and plans pre- 
pared by patwari is not in discharge of their official 
duty — Accuracy — Presumption-Statements con- 
tained in— Relevancy. 16 P.R 1913 = 18 I.C. 799. 
A map prepared by private arrangement by a Dis- 
trict Collector for the settlement of the silted bed 
of river does not fall within purview of this sec- 
tion, 19 I.C. 572 ; 17 C. L. J, 642 = 16 I. C. 747. 


Maps and survey plans prepared by Government 
Admissibility of in evidence. 9 M. L. T. 4153-10 
I. C. 653. Thak maps — Evidentiary value of 
maps more than 30 years old — Presumption — Map 
prepared by Collector in private capacity, see 16 
C.W.N. 3 £ 7 = 1 4 C.L.J. 578. Great weight should 
always be given to the accuracy of survey maps. 
They are not conclusive, but in the absence of 
evidence to the contrary they will be presumed 
to be accurate. 44 C. 328 = 21 C. W. N. 291 =38 
I. C* 379 — 43 I* A. 303 (P. C.) Survey maps are 
official documents prepared by competent persons 
and with such publicity and notice to persons 
interested as to be admissible, and would be 
valuable evidence as to the state of things at the 
time they were prepared. 44 I. C. 247. 

Sec. 84. — Cf . Act XVIII of 1875 (Law Reports;. 

Sec. 85 . Section is Mandatory.— See 33 
C. 625 =9 C. W. N. 986 ; 16 C. 776. Mere regis- 
tration is not in itself evidence of execution. 17 
C. 903. But see 14 Cal. 176 Diss. As what is suffi- 
cient proof of power-of-attorney. See 21 M, 492 
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86. The Court may presume that any document purporting to be a certified copy 

of any judicial record of any country not forming part of 
U ^ P fnr^ian S Her Majesty’s dominions is genuine and accurate, if the 

cords. document purports to be certified in any manner which is 

certified by any representative of Her Majesty or of the 
Government of India [in or for] 1 such country to be the manner commonly in use in 
that country for the certification of copies of judicial records. 

[An officer who, with respect to any territory or place not forming part of Her 
Majesty’s dominions, is a Political Agent therefor, as defined in S. 3, Cl. (40) of the 
General Clauses Act, 1897, shall for the purposes of this section, be deemed to be a 
representative of the Government of India in and for the country comprising that 
territory or place] 2 . 

87. The Court may presume that any book to which it may refer for information 

on matters of public or general interest, and that any 
m WlST*? t0 books ’ published map or chart, the statements of which are rele- 
maps an c ar . vant facts, and which is produced for its inspection, was 

written and published by the person, and at the time and place, by whom or at which 
it purports to have been written or published. 

88 . The Court may presume that a message, forwarded from a telegraph office 

to the person to whom such message purports to be ad- 
hfc^meTsa^es 1 ^ *° telegra ’ dressed, corresponds with a message delivered for trans- 
P * mission at the office from which the message purports to 

be sent ; but the Court shall not make any presumption as to the person by whom 
such message was delivered for transmission. 

89. The Court shall presume that every document 
Presumption as to due ex e- ca ll e( j for and not produced after notice to produce, was 

produced. attested, stamped and executed in the manner required 

; by law. 

90. Where any document, purporting or proved to be thirty years old is produced 
from any custody which the Court in the particular case 
Presumption as to documents consider pr0 per, the Court may presume that the sig- 

nature and every other part of such document, which 
purports to be in the hand-writing of any particular person is in that person’s hand- 
writing, and, in the case of a document executed or attested, that it was duly executed 
and attested by the persons by whom it purports to be executed and attested. 


Sec. 86. — 1 Substituted by Act III of 1891, S, 8 
on account of 14 C. 546. 

Substituted by Act V of 1899, S. 4. 

Scope of Section.—^ 27 c. 639 ; section 
mandatory. See 5 Lah. 105 = (1924) Lah. 493. 
Presumption of certified copies of German court, 
IS C. W. N. 1053 = 14 c. L. J. 375. Presump- 
tion of certified copies of other foreign states. See 
14 C. 546 ; 27 C. 639. 

Sec. 87 . See 21 C. L. J. 637. 

Sec. 88. Telegram— Proof that it ema- 
nated from Govt.— The sanction of Local 
Govt, to prosecute a person for an offence under 
S. 124-A, Penal Code, communicated by telegram 
must be proved to have emanated from the Govt. 
The Court is forbidden by the express provisions 
of S. 88 to make any presumption as to the person 
by whom the telegram was sent. 42 Mad. 885=37 
M. L. J. 81. See also 4 I. C. 240 = 10 Cr. L. J. 
520 ; 21 I. C. 274 ; 91 I. C. 690 = A, I. R. 1926 
Bom. 71. 

Sec. 90. — See applies to copies of an event docu- 
ments as w ell as originals. 4 Mys. L. J. 264 (46 
Mad. 92, rel. on). As to proper custody see 94 I. 
C. 814 *, A. I. R. 1926 Cal. 370. As to the extent 
of presumption regarding old documents. See 6 


Lah. L. J. 97 = 75 I. C. 57 = (1924) Lah. 145 ; 82 
I. C. 487 ; 77 I. C. 472 ; 1924 All. 869 = 22 A. L. 
J- 857 ; Presumption contained in this section has 
to be applied with great deal of caution. 31 C.W. 
N. 215 =98 I. C. 147 = A. I. R. 1927 Cal. 102 ; 1 1 
Cal. 539; 27 Cal. 740; 98 I. C. 1021 = A.Lk. 1927 
Cal. 229 ; Jama Waztl Bakt papers, seventy years 
old — Presumptions as to. See 45 C. L. J. 129. Pre- 
sumption under the section is not one which the 
court is bound to make. It is in the courts dis- 
cretion notwithstanding this section court may 
require an old document to be proved in the ordi- 
nary manner. 104 I. C. 219 = A. I. R. 1927 Cal. 
870; 51 Cal. 135=39 c - L * J* 380 = 81 I. C. 493. 
As to presumption of genuineness of pedigree 
tables. See 105 I.C. 81. When a document is suspi- 
cious on the force of it (as) when an important 
word is erased and re-written, presumption under 
S. 90 does not arise. 95 I.C. 261 = A.I.R. 1926 All. 
537. Presumption of genuineness includes presump- 
tion of executants authoiity. 97 I. C. 292=24 A. 
L. J. 920 (A. I. R. 1925 All. 1, fol.) Presumption 
of genuineness only dispenses with proof, but the 
question of evidence is not affected thereby. 95 I. 
C. 261 = A. I. R. 1926 All. 537. 
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Explanation . — Documents are said to be in proper custody if they are in the 
place in which, and under the care of the person with whom, they would naturally be ; 
but no custody is improper if it is proved to have had a legitimate origin, or if the 
circumstances of the particular case are such as to render such an origin probable. 

This explanation applies also to S. 81. 

Illustrations. 

(a) A has been in possession of landed property for a long time. He produces from 
his custody deeds relating to the land, showing his title to it. The custody is proper. 

(b) A produces deeds relating to landed property of which he is the mortgagee. 
The mortgagor is in possession. The custody is proper. 

(c) A, a connection of B, produces deeds relating to lands in B’s possession which 
were deposited with him by B for safe custody. The custody is proper. 

CHAPTER VI. 

Of the Exclusion of Oral by documentary Evidence. 

91 . When the terms of a contract, or of a grant, or of any other disposition of 
property, have been reduced to the form of a document, 

Evidence of terms of con- and in all cases in which any matter is required by law to 
tracts, grants and other dispo- , , , , \ M J 

sitions of property reduced to be reduced to the form of a document, no evidence shall 
form of document. be given in proof of the terms of such contract, grant or 

other disposition of property, or of such matter, except 


Sec. 91 . Scope of Section. —33 M. 413 = 11 
Cr. L. J. 716. 

Illustrative Cases.— Admissibility (i) of 
oral evidence to prove deposition of witnesses, 
Rat. 334; (ii) deposition not read over to witness. 
13 Cr. L. J. 569 ; (Jii) deposition of accused, 6 
C. 762=8 C. L. R. 292; 54 P. K. 1887 Cr.; 21 M. 
L. J. 411=9 M. L. T. 325 ; (iv) admission of 
guilt in departmental enquiry. 36 A. 222 ; (v) 
Confession to Magistrate — Proof by oral evidence. 

9 M. 224 = 2 Weir 125 ; 35 A. 260 ; 14 Cr. L. J. 
211 = 11 A. L. J. 286; 10 B. H. C. 166 ; (vi) 
Search list — Proof of, 2 Weir 776. See also 21 M. 
L. J. 281; ( vii) previous convictions, proof of, 28 
C. 689, (viii) Warrant, if should be produced in 
a case of assault of process server, L. B. R. 
(1872-1892) 572. — A statement made by an 
accused at a departmental enquiry is not 
within S. 91, as it is not required by law to be 
reduced to the form of a document. Such 
confession can be proved at the time of the pro- 
secution. 36 All. 222 = 25 I. C. 321. The confes- 
sion of an accused made to magistrate holding 
an enquiry is a matter which must be reduced to 
the form of a document within the meaning of S. 
91. 35 All. 260=19 I.C. 307 = 11 A. L.J. 286. 

Witnesses should not be allowed to prove a dying 
declaration as if it is a substantial piece of evi- 
dence in the case. 22 Cr.L.J. 417=67 I.C. 577 
= 6 L.L.J. 115 = 1924 Lah. 12. The only way 
of proving a dying declaration is by the evidence 
of some witness who heard it made, the witness 
being at, liberty to refresh his memory by refer- 
ring to the note made by him or read over to 
him at or about the time the statement is made 
( Ibid .). The record by Court of a deposition is 
the only evidence admissible of the statements 
alleged to have been made by the witness and if 
it is not shown to have been read out to the, wit- 
ness he can't be convicted of perjury, 42 Mad. 
561 =36 M.L.J. 2q6 = 50 I.C. 987. 8- 91 «ven if 

it covers a deposition, merely excludes oral evi- 
dence of its contents but does not make the 
document itself inadmissible nor prevent its 
being otherwise proved. 24 Cf, L.J. 781 =74 I.C,* 


445 = 1923 Oudh 1 19. Where a deposition is not 
taken in accordance with S. 360, Cr.P.C., it is 
inadmissible in evidence and other evidence is 
shut out by S. 9 1, 18 Cr. L. J. 966 = 42 I.C. 326. 
S. 91 has no application to matters entered in a 
special diary under S. 172 of the Cr. P.C. Oial 
evidence is admissible to prove statements made 
to the police by witnesses who heard them made. 
18 Cr. L. J. 1022=42 I. C. 766 = (t 9 A. 390 
Expln.) Unregistered sale-deed and partition 
deed can be used as evidence to establish the 
nature of the possession of the person who 
claims under the deeds. The fact of possession 
and partition of property can also be proved by 
oral evidence. 98 I. C. 940 = 28 Punj. L. R. 88. 
See also 100 I.C. 153; 98 I.C. 448 ; (1926) M.*W. 
N. 45 =92 I.C. 1028 = A.I.R. 1926 Mad. 402 (Par- 
tition deed) 1926 M. N. W. 384=95 I.C. 584 = 
A.I.R. 1926 Mad. 872 (sale-deed); 39 M.L.T. 
275 = 103 I.C. 281 = A.I.R. 1927 Mad. 830 ; 30 
C. W. N. 254 = A.I.R. 1926 Cal. 705. Pro-note 
insufficiently stamped — Suit on original cause of 
action. 104 I.C. 470= A.I.R. 1927 Nag. 241 ; 
29 Bom. L.R, 432 ; See also 28 Bom. L.R 631 = 
95 I. C. 847 » A. I. R. 1926 Bom. 357. (Suit on 
Promissory note— Note inadmissible — Proof of 
claim by other evidence not barred) ; Renewal of 
Hundi — Suit on original cause of action. 25 
A. L. J. 102. See also 25 A. L. J. 567 = 103 I.C. 
634 = A.I.R. 1927 All. 503. But see 95 I.C. 704; 
A.I.R. 1922 Lah 307 ; 63 P.R. 1917. Where a 
lease deed is inadmissible in evidence being un- 
registered, the tenancy can be proved by other 
evidence as by the doctrine of part performance. 
105 I.C. 172. Written agreement regarding in- 
dent transactions — Proof of usage at variance 
with the terms of contract — Admissibility. 54 
Cal. 549. Lease silent as to place of payment of 
rent — Evidence is admissible to prove subsequent 
agreement as to the place. 23 N. L.R. 26. En- 
dorsement of payment on mortgage bond not re- 
gistered-^ Admissibility of oral evidence to prove 
payment. l Q0 I.C. 129, Mortgages executed in* 
favour, of creditor — Pebtor if can subsequently 
ask for taking of accounts regarding amount* 
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the document itself, or secondary evidence of its contents in cases in which secondary 
evidence is admissible under the provisions hereinbefore contained ; 

Exceptions . — (1) When a public officer is required by law to be appointed in 
writing, and when it is shown that any particular person has acted as such officer, the 
writing by which he is appointed need not be proved. 

(2) Wills [admitted to probate in British India] 1 may be proved by the pro- 
bate. 

Explanations . — (1) This section applies equally to cases in which the con- 
tracts, grants or dispositions of property referred to are contained in one document, 
and to casgs in which they are contained in more documents than one. 

(2) Where there are more originals than one, one original only need be proved. 

(3) The statement, in any document whatever, of a fact other than the facts 
referred to in this section, shall not preclude the admission of oral evidence as to the 
same fact. 


Illustrations. 

(a) If a contract be contained in several letters, all the letters in which it is 
contained must be proved. 

( b ) If a contract is contained in a bill of exchange, the bill of exchange must be 

proved. 

(r) If a bill of exchange is drawn in a set of three, one only need be proved. 

(d) A contracts in writing, with B, for the delivery of indigo upon certain terms. 
The contract mentions the fact that B had paid A the price of other indigo contracted for 
verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. The evi- 
dence is admissible. 

( c ) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 


92 . When the terms of any such contract, grant or other disposition of pro- 
perty, or any matter required by law to be reduced to the 
form of a document, have been proved according to the 
last section no evidence of any oral agreement or State- 


Exclusion of 
oral agreement. 


evidence of 


covered by mortgage. (1926) M.W.N. 828=3 
O.W.N. 910 = 25 I..W. 910 = 31 C.W.N. 179 = 38 
M.L.T. (P.C.) 1 =A.I.R. 1926 P.C. i?9 ( P.C.). 
As to secondary evidence of contents of mortgage 
document. See 5 Rang. 650. Where a gift has 
been effected by an instrument, only the con- 
duct of the parties can be considered for the 
purpose of showing that the transaction is not 
what it purports to be. r I uck. C, 97 = 104 I.C. 
229 = A.I.R, 1927 Oudh 278. Bond silent as to 
interest — Oral evidence to prove agreement to 
pay interest is admissible. 100 I.C. 794 = A.I.R. 
1927 Nag. 195. 

Sec. 91. — 1 Substituted by Act XVIII of 1872, 
S. 7. 

Sec. 92 . — S. 92 is applicable only to parties to 
instrument— 10 A. 421; 25 A. 337; 2 C.L.J. 
338 ; 42 B. 512. Statement of fact in a written 
instrument, if open* to contradiction. See 1 Luck. 
160; 3 O.W.N. 248 = A. I. R. 1926 Oudh 273 
(case-law reviewed). Section is not applicable to 
strangers (*.*.) persons not parties to the con- 
tract. 104 I.C. 736. Section does not apply to 
decrees. See 91 I.C. 705 = A.I.R. 1926 Cal. 643; 
53 M. L. J. 533. There is nothing to prevent 
person arrayed on the same side to ghe evidence 
to vary terms. 54 I.C. 962; 1 Bur.L.J. 160. S. 
applicable only when the written instrument con- 


tains the whole or the terms. 6 C. 328 ; 76 I.C. 
215. But oral evidence may be admitted to prove 
that there was no agreement at all. 7 M.H.C.R. 
189. As regaids admissibility of oral evidence 
and to prove acts, conduct and intention of 
parties varying contract see 22 A. 149 (P.C.) the 
leading case. See also 25 M. 7; 8 C.W N. 101; 
34 B. 59. Oral evidence inadmissible to prove 
that two documents executed and registered on 
same day are part and parcel of one transaction 
25 A.L.J 723 = 103 I. C. 399 = A.I.R. 1927 All. 
696. (33 All. 340 rel on.) Oral evidence 

may be admitted to consideration did 

not pass. 45 A. 679; 44 A. 53. See also 94 
I.C. 371 =A. I. R. 1926 Sind 202 ; 91 I.C. 612 ; 
A.I.R. 1926 Nag. 301 ; 92 I.C. 787 =A.I.R. 1926 
Oudh 301. That a sale deed is only a mortgage. 
34 B. 59; 35 B. 231 ; 17 C.W.N. 1053. That an 
apparent mortgage deed was really intended to 
be different. 7 Pat. L.T. 293 ; A.I.R. 1925 Bom. 
501 ; 6 Bur. L.J. 195 =5 Rang. 644 As to scope 
of section. See 38 C. 892 (P.C.) As to applica- 
tion of Section to Criminal cases. S. 11, Cr. L.J. 
738 = 8 I.C. 952. Oral evidence as to representa- 
tion of intention to deliver goods not embodied in 
pro-note. See 13 I.C. 386 = 4 Bur. L. T. 99. 
Where by mistake of parties the duration of a 
lease was wrongly entered in the written instru- 
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ment shall be admitted, as between the parties to any such instrument or their 
representatives in interest, for the purpose of contradicting, varying, adding to, or 
subtracting from its terms : 

Provisos, — (1) Any fact may be proved which would invalidate any document, 
or which would entitle any person to any decree or order relating thereto such as 
fraud, intimidation, illegality, want of due execution, want of capacity in any con- 
tracting party, [want or failure] 1 of consideration, or mistake in fact of law. 

(2) The existence of any separate oral agreement as to any matter on which a 
document is silent, and which is not inconsistent with its terms, may be proved. In 
considering whether or not this proviso applies, the Court shall have regard to the 
degree of formality of the document. 

(3) The existence of any separate oral agreement, constituting a condition pre- 
cedent to the attaching of any obligation under any such contract, grant or disposi- 
tion of property, may be proved. 

(4) This existence of ony distinct subsequent oral, agreement to rescind or 
modify any such contract, grant or disposition of property may be proved, except in 
cases in which such contract, grant or disposition of property is by law required to 
be in writing, or has been registered according to the law in force for the time being 
as to the registration of documents. 

(5) Any usage or custom by which incidents not expressly mentioned in any 
contract or usually annexed to contracts of that description, may be proved : 

Provided that the annexing of such incident would not be repugnant to, or 
inconsistent with, the express terms of the contract. 

(6) Any fact may be proved which shows in what manner the language of a 
document is related to existing facts. 

Ilhistrations . 

(a) A policy of insurance is effected on goods “ in ships from Calcutta to London.” 
The goods are shipped in a particular ship which is lost. The fact that that particular 
ship was orally excepted from the policy cannot be proved. 

(b) A agrees absolutely in writing to pay B Rs. 1,000 011 the 1st March, 1873. 
The fact, that at the same time an oral agreement was made that the money should not be 
paid till the thirty-first March, cannot be proved. 

ment evidence can be let into prove the real in- 170) ; that one of two co-executants of a promis 
tention of the parties. L. R. 4 All. 302 (Rev.) sory note was only a surety. 92 I.C. 667 = A.I.R. 
The making of a pro-note by way of security for 1926 Sind 156; that pro-note *as given meiely as 
a sum of money advanced or given to the maker a security. 49 All. 464 = 25 A. L. J. 305; a plea 
does not shut out oral evidence as to the purpose of benami. See 5 Bur. L.J. 2=95 1.0.512 = 
for which the money is given. 13 Bur. L.T. 239 A.I.R. 1926 Rang. 94 (case-law reviewed); oral 
= 64 I.C. 3* = 22 Or. L.J. 721. There is no evidence of surrounding circumstances. 104 I.C. 
reason in S. 92 why the fact whether in case of 736. Evidence of conduct of parties to prove 
a joint contract both or either of the workmen partition. (1926) M. W. N. 45=921.0.1028 = 
have actually, or consti uctively received all or A.I.R. 1926 Mad. 402. Relinquishment of inte- 
part of the advance should not be proved. 44 rest by mortgagee. 48 All. 705; Oral evidence to 
M.L.J. 53 = 71 I.C. 61 = 1923 Mad. 184. In- prove that mortgagee agreed to charge lower 
tention of parties — Fraud — Oral evidence to prove rate of interest (or receive less 52 M.L.J. 224 = 
— Representation of intention on which the deed 100 I.C. 54) than that entered in the deed is in- 
is silent 4 Bur. L T. 279 = 13 I.C. 386 = 13 Cr. admissible. 3 O. W. N. 248=95 I. C. 1019 = 
L.J. 50. As to admissibility of oral evidence to A.I.R. 1926 Oudh 273. See also 52 M.L.J. 224; 
prove extention of time in respect of the date of 53 M.L.J. 863; Sale deed — whether oral agreement 
performing contract, see 18 S.L.R. 320; to ex- to resell can be proved. See 5 Bur. L.J. 210 = 105 
plain meaning of words used in document. 93 I.C. 482 = A.I.R. 1927 Rang. 314. 

I.C. i93 = A.I.R. 1926 Nag. 301; agreement 8ec 92. — 1 The words in proviso 1 veresubsti- 
varying terms of sale deed in respect of easement tuted by Act XVIII of 1872, S. 8. 

(latrine) 96 I.C. 276; as between lessor and lessee Sec. 92, provisos 1 to 3. — The statement of law 
24 A L.J. 548 = A.I.R. 1926 All. 445 ; Proof of in Amir Ali’s evidence that though evidence to 
condition precedent to sale deed taking effect, vary the terms of an agreement in writing is not 
5 Rang. 636. Oral evidence to prove discharge admissible, yet evidence that there is not an 
of debt admissible. 30 C.W.N. 710 = 96 I.C. 11 agreement at all is admissible” is too wide and 
sb A.I.R. 1926 Cal. 906; 42 C. L.J. 582 = A.I.R, must be qualified by the express provisos 1 to 3 
1926 Cal. 170; 44 C.L.J. 449; A.I.R. 1926 Cal. 27 to S. 92 of the Act. 49 All. 680 = 100 I.C. 1029 = 
(discharge by part payment and partly by remis- 25 A. L.J. 349 = A,I,R, 1927 All, 422. 
gion. See also 42 C.L.J. 582= A.I.R. 1926 Cal. 
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(c) An estate called ‘ ‘ the Rampore tea estate 1 ’ is sold by a deed which contains 
a map of the property sold. The fact that land not included in the map had always been 
regarded as part of the estate and was meant to pass by the deed cannot be proved. 

( d ) A enters into a written contract with B to work certain mines, tho property of B t 
upon certain terms. A was induced to do so by a misrepresentation of B's as to their 
value. This fact may be proved. 

( e ) A institutes a suit against B for the specific performance of a contract, and 
also prays that the contract may be reformed as to one of its provisions, as that 'provision 
was inserted in it by mistake. A may prove that such a mistake was made as would by 
law entitle him to havo the contract reformed. 

(/) A orders goods of B by a letter in which nothing is said as to the time of pay- 
ment, and accepts the goods on delivery. B sues A for the price. A may show that the 

goods were supplied on credit for a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A gives B a paper in 

these words : “ Bought of A a horse for Rs. 500 ." B may prove the verbal warranty. 

(h) A hires lodgings of B, and gives B a card on which is written — 1 ‘ Rooms, 

Rs. 200 a month." A may prove a verbal agreement that these terms were to include 
partial board. 

A hires lodgings of B for a year, and a regularly stamped agreement, drawn up by 
an attorney is made between them. It is silent on the subject of board. A may not prove 
that board was included in the term verbally. 

(i) A applies to B for a debt due to A by sending a receipt for the money. B 
keeps the receipt and does not send the money. In a suit for the amount A may prove this. 

(,;) A and B make a contract in writing to take effect upon the happening of a 
certain contingency. The writing is left with B, who sues A upon it. A may show the 
circumstances under which it was delivered. 


Exclusion of e\ idence to 
explain or amend ambiguous 
document. 


93. When the language used in a document is, on 
its face, ambiguous or defective, evidence may not be 
given of facts which would show its meaning or supply its 
defects. 

Illustrations. 


(a) A agrees, in writing, to sell a horse to B for Rs. 1,000 or Rs. 1 , 500 . 

Evidence cannot be given to show which price was to be given. 

( b ) A deed contains blanks. Evidence cannot be gi\en of facts which would show 
how they were meant to be filled. 

94 When language used in a document is plain in 
Exclusion of evidence j tse jf an d w hen it applies, accurately to existing facts, 

ment to existing facts. evidence may not be given to show that it was not meant 

to apply to such facts. 

Illustration. 

A sells to B, by deed, “my estate at Ramput containing 100 bighas." A has 
an estate at Rampur containing 100 bighas. Evidence may not be given of tho fact that 
the estate meant to be sold was one situated at a different place and of a different size. 

95. When language used in a document is plain in 
Evidence as to document j tse jf b u t j s unmeaning in reference to existing facts 

existing facts. evidence may be given to show that it was used in a 

peculiar sense. 


Sec. 93 . GRANT. — Opinions and inten- 

tions of Government officers not legitimate 
materials for construing a grant. See 29 M. L.J. 
289 Kabuli>at — Oral evidence to explain — Inte- 
rest rate of prior transactions Custom — See 41 C. 
349 = 18 C. W. N. 582 see also 22 I. C. 844. 
Patent ambiguity — Hand note — “Interest at 2! 
per cent,” — Evidence admissible to show what 
the rate of interest was per mensem. 14 C.W.N. 
1100= 14 C. L. 'J- 97 *. 62 I. C. 702 : But see also 
19 C. L. J. 66=41 C. 342. Ambiguity — Oral evi- 
dence as to contents of documents. Sp. Relief 
Act, S. 31. See 130 P. L. R. 1910 = 8 I. C 
554 Evidence as regards identity of property 
leased admissible. 20 A. L.J. 377. Where langu- 
age is defective oral evidence inadmissible. 
(1921) M. W. N. 519. See also 80 I. C. 944. 

See. 94. DOCUMENT CLEAR AND UNAM- 


BIGUOUS.— Section does not apply in cases of 
misdescription, 104 I. C. 736. Oral evidence 
of one not a party to document if admissible, see 
57 P. L. R. 1915 ; 16 O. ( . 213 = 21 Ind. Cas. 
429. Where the language of a document like a 
deed of compromise is clear and applies without 
difficulty to the facts of the case no extrinsic evi- 
dence can be admitted for the purpose of affect- 
ing its interpretaiion. 40 L C. 491. On this 
c ection. See 3 Bom. L.R. 768 ; (1925) M, W. N. 
325 ; 38 A. 103 = 42 M. L. J. 475. Oral evidence 
to show' that one of the executants of a bond 
signed it only as a surety is not admissible, 5 
Kang. 168 -103 I. C 79 = A. I. R. 1927 Kang. 
199. (8 C. W r . N. 101 Rel. on.) 

Sec. 95 . — ' Though the sale-deeds containing 
recitals that the property belong to the vendors is 
not admissible under S. 13 they are admissible 
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Illustration . 

A sells to B by deed, “my house in Calcutta. ** 

A had no house in Calcutta, but it appears that he had a house at Howrah, of which 
B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at Howrah. 

96. When the facts are such that the language used might have been meant to 
apply to any one, and could not have been meant to apply 
Evidence as to application t than one 0 f several persons or things, evidence 

to one only of several persons. may be given °* facts which show which Of those persons 

or things it was intended to apply to. 

Illustrations. 

(a) A agrees to sell to B for Rs. 1,000, ‘ 1 my white horse.* * A has two white 
horses. Evidence may be given of facts which show which of them was meant. 

(b) A agrees to accompany B to Haidarabad. Evidence may be given of facts 
showing whether Haidarabad in the Dekkhan or Haidarabad in Sindh was meant. 

97 . When the language used applies partly to one 

Evidence as to application set £ existing facts, and partly to another set of existing 
of language to one of two sets , 

of facts, to neither of which facts, but the whole of it does not apply correctly to 

the whole correctly applies. either, evidence may be given to show to which of the 

two it was meant to apply. 

Illustration. 


A agrees to sell to 7? u my land at A" in the occupation of T.” A has land at 
X, but not in the oceupation of Y, and he has land in the occupation of Y, but it is not 
at X. Evidence may be given of facts showing which he meant to sell. 

98. Evidence may be given to show the meaning of illegible or not commonly 
intelligible characters, of foreign, obsolete, technical, local 
ill Jlwe charge t ers” etc °* anc * P rov l ncia ^ expressions, of abbreviations and of words 

used in a peculiar sense. 

Illustration. 


A , a sculptor, agrees to sell to B, “all my models.* * A has both models and modelling 
tooH. Evidence may be given to show which he meant to sell. 


Who may give evidence of 
agreement varying terms of 
document. 


99. Persons who are not parties to a document, or 
their representatives in interest, may give evidence of any 
facts tending to show a contemporaneous agreement 
varying the terms of the document. 

Illustration. 


A and B make a contract in writing that B shall sell A certain cotton, to be paid 
for on delivery. At the same time they make an oral agreement that three months credit 
shall be given to A. This could not be shown as between A and B, but it might be shown 
by C, if it affected his interests. 

Saving of provisions of 100 . Nothing in this chapter contained shall be 

Indian Succession Act relating taken to affect any of the provisions of the Tndian Succes- 
to wills. sion Act (X of 1865) as to the construction of wills. 


Ss. 95 and 96 to explain the expression used in 
the documents that property is the vendor's 
family property ( 1914 ) M. W. N. 770 — 26 I. C. 
747. Release deed conditional — Extrinsic Evidence 
of claim released admissible. See 20 M. L. J. 383 
=6 I. C. 758 ; 21 I. C. 69. Original documents 
in possession of defendant — Document referred 
to in plaint but not produced secondary evidence 
admissible. See 37 I.C. 794. Contract — Construc- 
tion — offer kept open ‘until* and ’upto’ a certain 
date — Oral evidence inadmissible to explain. 22 
C. W. Ni 416 = 44 I. C, 305. 

Bee* 08 . — If the language of a document direct- 
ly describes two sets of circumstances, but can- 


not have intended to apply to both, evidence may 
be given to show’ to which it is intended to apply. 
10 Bur. L. T. 245. 

Sec. 97 — Latest ambiguity — Mortgage deed — 
Ambiguity in the description of land — Evidence 
aliunde to clear up ambiguity is admissible. 43 
I. C. 721. See also 57 I. C. 2 ; 58 I. C. 67 ; 18 B. 
283 ; 30 M. 207. 

Sec. 99. — Section merely an enabing provision 
one. 27 M. 329 ; Evidence by strangers to show 
real nature of transaction Is admissible. 8 I. C. 
01, 28 A. 473 ; 23 L. W. 664^=96 I. C. 26 = 
1926) M. W. N. 939 A. I. R. 1926 Mad. 744* 
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PART III. 

Production and Effect of Evidence. 


CHAPTER VII. 

Of the Burden of Proof. 

101 . Whoever desires any Court to give judgment as to any legal right or lia- 
Burden of proof bility dependent on the existence of facts which he asserts 

pro ° ’ must prove that those facts exist. 

When a person is bound to prove the existence of any fact, it is said that the 
burden of proof lies on that person. 


Illustrations, 

(a) A desires a Court to give judgment that B shall be punished for a crime which 
A says B has committed. 

A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that I10 is entitled to certain land in the 
possession of B, by reason of facts which he asserts, and which B denies, to be true. 

A must prove the existence of those facts. 


On whom burden of proof 
lies. 


102. The burden of proof in a suit or proceeding 
lies on that person who would fail if no evidence at all 
were given on either side. 

Illustrations, 


(a) A sues B for land of which B is in possession, and which, as A asserts, was 
left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to retain his possession. 

Therefore the burden of proof is on A. 

(b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by fraud 
which A denies. 

Tf no evidence were given on either side, A would succeed as the bond is disputed 
and the fraud is not proved. 

Therefore the burden of proof is on B. 


103. The burden of proof as to any particular fact lies on that person who 
wishes the Court to believe in its existence, unless it is 
ifa* r fact° f Pr °° f ^ t0 ParU provided by any law that the proof of that fact shall lie 

on any particular person. 


Sec. 101 . — When all evidence is in the question 
of burden of proof has little or no importance in 
appeal. 103 I C. 166. The burden of establishing 
a case is rests on the party who asserts the affir- 
mative. 35 C. >051 ; 9 W.R. 192 ; Applies to pro- 
bate cases. 39 C. 245. Party alleging that a con- 
tract is conditional must prove the condition. 
Debtor paying debt to a person o f her than creditor 

Onus is on debtor to prove that the person was 

authorized by creditor to receive payment. 28 Bom. 
L. R. 1391 (P. C.) = 49 M. 435 — A, I. R. 1926 
P. C. 34 = 31 c. W. N. 1=3 O. W. N. 568 — 94 
I.C. 767=53 I. A. 84 = 51 M. L. J. 570. When a 
tenant of lands in India in a suit by his landlord 
to eject him from them, sets up a defence that he 
has right of permanent tenancy in the lands, the 
onus of proving that he has such a right is upon 
the tenant, and proof of long occupation at a 
fixed rent does not satisfy that onus. 46 M. L. J. 
546=51 I. A. ' 83 = 47 Mad. 337 (P. C.) 
[16 C. 224 (P- C.); 43 M. 567 (P. C.), 
Ref.] Where a recorded tenant files a suit to 
eject a recorded sub tenant the onus of proof lies 
on the latter to prove that the relationship of 
landholder and tenant did not exist between the 
parties. L. R. 2 A. 39 (Rev.). Agreement for 
sale with one but sale to another— Burden of 
proving bona /ides is on vendee. A. I. R. 1926 

132 


Lah 580=96 I C. 175 As to evidence of 
conduct and probabilities, 75 I. C. 733 = (1923) 
Lah. 436. It is not in accordance with law to lay 
onus “on parties.’’ Onus of each issue must be 
laid on one party or the other. 3 U P. L. R. (B. 
R.) 44. Suit on lost mortgage bond — Denial of 
execution by defendant — Alternative plea of 
payment does not relieve plaintiff from proving 
loss. 49 All. 78. Easement — Ejectment suit — 
Burden of proof. See 105 I. C 560. 

Sec. 102 . — The section embodies a test which 
party would be successful if no evidence at all 
were given. 3 A. 85. In criminal cases the onus 
of proving beyond reasonable doubt the guilt of 
the accused is on the prosecution. 31 C. L. J. 
310=56 I. C. 849 = 24 C. W. N. 619. Execution 
of document admitted — Onus on executant to 
prove that he did not understand its terms — Even 
if he is illiterate. A. I. R. 1926 Lah. 692. The 
burden of proving that a suit is barred under O. 2 
R. 2, C. P. C., is upon the defendant. 102 I. C. 31 
(20 Cal. 716. foil.). 

Sec. 103 . — 1 Sic, in the Act as published in 
Gazette of India , 1872, Pt. IV, p. 1. There is no 
illustration (&). Where it has been admitted or 
proved that an admission of passing of considera- 
tion has been made in the document, the burden 
of proving want of consideration rests on the 
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Illustration,. 

(a ) 1 A prosecutes B for theft, and wishes the Court to believe that B admitted 
the theft to C. A must prove the admission. 

B wishes the Court to believe that, at tho time in question, he was elsewhere. He 
must prove it. 

104. The burden of proving any fact is necessary to 

be B proved°to P makef evidence be pr0Ved in ° rder t0 enable any pe f 0n . ‘° & ive eV ' den “ 

admissible. of an Y other fact is on the person who wishes to give such 

evidence. 

Illustrations. 


(a) A wishes to prove a dying declaration by B. A must prove B's death. 

(b) A wishes to prove, by secondary evidence, the contents of a lost document. 
A must prove that the document has been lost. 


105. When a person is accused of any offence, the burden of proving the exist 
ence of circumstances bringing the case within any of the 
f r P m V ! t hin C !! e General Exceptions in the Indian Penal Code, or within 

ceptions. any special exception or proviso contained in any other 

part of the same Code, or in any law defining the offence, 
is upon him, and the Court shall presume the absence of such circumstances. 


Illustrations. 


(a) A y accused of murder, alleges that, by reason of luisoundness of mind, he did 
not know the nature of the act. 

The burden of proof is on A. 

( b ) A, accused of murder, alleges that, by grave and sudden provocation, he was 
deprived of the power of self-control. 

The burden of proof is on A. 

(c) Section .‘125 of the Indian Penal ('ode pro\ides that whoever, except in the 
case provided for by section 335 , voluntarily causes grievous hurt, shall he subject to certain 
punishments. 

A is charged with voluntarily causing grievous hurt under section 325 . 

The burden of proving the circumstances bringing the case under section 335 lies 

on A. 

106 . When any fact is especially within the know- 

Burden of proving fact { ec jg e 0 f an y person, the burden of proving that fact is 
especially within knowledge. ^ h 

upon him. 


person asserting the same 104 I. C. 173 (A. I. R. 
1925 Lah. 471 (F. B.) ; A. I. R. 1927 Lah. 272, 
foil. ; 17 P. R. 1888, diss.) ; A. I. R. 1926 Lah. 
692. 

Sec. 104 . — Letter posted is presumed to have 
reached addressee. 8 Pat. L. T. 633 = A I. R. 
1927 Pat. 305. 

Sec. 105 . PRINCIPLE OF THE SECTION. — See 
20 A. 459 ; 11 C. W. N. 1085 ; A. W. N. ( 1905) 
2 ; 25 Cr. L. J. 1077 ; (1925) Nag 37. Burden 
of proof that case comes within exceptions of the 
Penal Code, see 6 A. 220 ; A. W. N. ( 1898) 209 ; 
Exceptions not pleaded in court below cannot be 
allowed to be raised in appeal. 21 A. 121 ; 23 C. 
604 ; 3 A. L. J. 652 ; 17 B. 573 ; 8 I. C 259 ; 8 
C. W. N. 714 ; 7 A L. J. 438 ; 4 P. W R. 1910 
(Cr.). Proof of right of private defence. 1 C. L. 
K 60. 

BURDEN OF PROOF IN SPECIAL CASES.— As 
to grave and sudden provocation. L. B. R. (1893- 
1900) 257 ; Private defence. 11 C. L. R, 234 ; 
A W. N. (1904) 113 ; that game is a mere game 
of skill, see 15 Cr. L. J. 270 = 23 I. C. 484 ; as to 
possession of excess quantity of liquor, 2 I. C. 
543; Shifting burden of proof, Rat. 820 ; 4 C. 124. 

ILLUSTRATIVE CASES.— Plea of insanity to be 
proved by the accused. 2 1 A. L. J . 776 — 77 I. C. 
236 = 25 Cr. L. J. 349 = 1924 All. 186 (2). 
General exceptions under Penal Code — Onus lies 


on accused But this does not mean that the 
accused must lead evidence. 45 A. 329 = 71 I. C- 
689 = 1923 All. 327 (2). See also 29 Bom. L. R. 
713 = 102 I. C. 51 1 = A. I. R. 1927 Bom. 436 ; 98 
1 . C. 707 = A. I. R 1 927 All . 1 1 9. If it is appa- 
rent from the evidence on the record, whether 
produced by the prosecution or by the defence, 
that the general exception would apply ; then the 
presumption is removed and it is open to the 
Court to consider whether the evidence ptoves to 
the satisfaction of the Court that the accused 
comes within the exception. 45 All. 329 = 71 I. C. 
689 = 24 Cr. L. J. 225 = 1923 All. 327 (2). See 
also 3 Lah. 144=68 I. C. 113=1022 Lah. 1. 
Exemption from criminal liability — Unsoundness 
of mind. — When unsoundness is pleaded as a 
defence to a criminal charge, the burden of pioof 
rests on the accused. 29 C. L. J. 209=50 I. C. 
991 =23 C. W. N. 621. Gambling— Proof that 
it is a game of mere skill — Onus on the accused. 
23 I. C. 484 = 15 Cr. L. J. 276 (Cal.). Exception 
may be proved by circumstances in piosecution 
evidence together with statement of accused. 6 
Cr. R. 467. 

Sec. 100 . SCOPE OF SECTION.— The burden 
of proving facts peculiarly within the knowledge 
of any person that person. See 9 W. R. 190; 1 Pat. 
L. J. 16$ ; 47 M. 800 ; 20 I. C. 600=6 Bur. L.T. 
129 ; see also 2 Rang. 549 = 1925 Rang. 143. 
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Illustrations, ^ 

(a) When a person does an act with some intention other than that which the 
character and circumstances of the act suggest, the burden of proving that intention is 
upon him. 

( b ) A is charged with travelling on a railway without a ticket. The burden of 
proving that he had a ticket is on him. 


Burden of proving death of 
person known to have been 
alive within thirty years. 


107. When the question is whether a man is alive 
or dead, and it is shown that he was alive within thirty 
years, the burden of proving that he is dead is on the 
person who affirms it. 


108. [Provided that when ] 1 the question is whether a man is alive or dead, and 

it is proved that he has not been heard of for seven years 
Burden of Proving that per- ^ those who would naturally have heard of him if he had 

heard of her seven years. been alive, the burden of proving that he is alive is [shift- 

ed to ] 1 the person who affirms it. 

109. When the question is whether persons are partners, landlord and tenant, 
or principal and agent, and it has been shown that they 
have been acting as such, the burden of proving that 
they do not stand, or have ceased to stand, to each other 
in those relationships respectively, is on the person who 


Burden of proof as to rela- 
tionship in the cases of part- 
ners, landlord and tenant, 
principal and agent. 


affirms it. 


Illustrative Cases.— Where a person 

accused of lurking house trespass by night pleads 
in defence that he had a specific intention in en- 
tering the house, t.e, % to cairy on a love intrigue 
in secret and not intimidate, insult or annoy, the 
onus of proof is on him. 49 I. C. 103 — 40 All 
221 ; 37 All. 395 = 29 I. C 67. See also 22 C. 
164 ; 22 C. 591 ; 23 M. 152 ; 23 A. 124. Employ- 
ing girl as prostitute — Onus is on accused to show 
absence of intention— Penal Code, 373. 35 

Cal. L. J. 451 =71 I. C. 232 = 1922 Cal. 539. The 
presumption under S. 106 is very weak as com- 
pared to the presumption of innocence when the 
trial is one for murder. If an accused after a 
case has been proved against him withholds evi- 
dence in disproof, inferences unfavourable to him 
may be drawn. 43 I. C. 241 =» 19 Cr. L. J. 81 = 
21 C. W. N. 1152. An accused person is always 
entitled to hold his tongue ; but when the only 
alternative theory to his guilt is a remote possibi- 
lity, which, if correct, he is in a po ition to ex- 
plain, the absence of an explanation must be 
considered in determining whether the possibility 
should be disregarded or taken into account 43 
I. C. 605 = 19 Cr. L. J 189. As to burden of 
proof in the case of material alteration of docu- 
ments, see 25 A. 580 (F. B.) ; 7 M. 302 ; 9 M. 
399 ; 12 M. 239 ; 7 C. 616 ; 12 C. 313 ; 7 B. 4*8. 

8ec. 107 . — Presumption of life or death — Minor 
not heard of for some months — Mother appointed 
guardian. See 1 I. C. 465. Death— Presumption 
of — Inheritance depending on proof of person 
surviving female onus — Date of death. See 19 
M. L. J. 502 = 2 I. C 977. See also 11 I. C. 202. 
There is no presumption as to death at any parti- 
cular time. 4 O. W. N. 1077. (53 I. A. 24.) It 

depends upon 'the circumstances of each case 
whether a Court would not make a presumption 
that a person last heard of within seven years is 
alive, even assuming that a Court may make such 
presumption. 37 M. 440 = 23 M. L. J. 443. A 
person who has been found to have no title 
cannot tack on the posse ; sion of another when 
the former has not entered into possession as the 
latter’s heir. (Ibid,) 


Sec. 108. — 1 Substituted for the original words 
“ from ” and “ on ” respectively by Act XVIII of 
1872, S. 9 

When a pet son has not been heard of for 7 
years, there is a presumption that he is dead. 
There is no further preemption authoiized by 
the Evidence Act. L. R. 3 A. 393 (Rev.). 

Sec. 108 is a proviso to S. 107. The rule in 
S. 108 supersedes the rules in Hindu and Maho- 
medan law. 43 M. J* 725 ; 2 Beng. L. R. 134. 
There can be a presumption and inference of 
death irrespective of S. ic8. 103 I. C. 329= A. 
I. R. 1927 All. 687. 

The rules as to presumption of death contain- 
ed in this section would govern the case of a 
Mahomedan who w’as missing for more than 
seven years. 7 A. 297, foil. The only presumption 
which is enacted by this section is that the party 
is dead at the time of suit, but there is no pre- 
sumption as to the precise time of his death. 11 
C. L. J. 580 ; 6 I. C. 244 [8 A. 614 ; 23 B. 296 ; 
35 C. 25] ; 54 I. C. 186 ; 100 I. C. 833 = A. I. R. 
1927 Lah. 284 ; 22 N. L. R 175 = 100 I. C. 446 
= A. I. R. 1927 Nag. 104 ; 4 O. W. N. 1077 ; 53 
I. A. 24. This section raises a presumption of 
death at the end of a continuous absence of seven 
years and not at the time w hen the question is 
raised or the suit is instituted. The patty on 
whom the burden of pioving the life of the 
absentee lies, cannot get rid of that burden by 
admitting the absentee’s death at some subse- 
quent time 8 I. C. 55 ; 35 C. 25 ; 37 C. 103 ; 
33 C- 173 (P. C.) ; 8 Bom L. R. 226, R. No pre- 
sumption as to the death of a person at a parti- 
cular time —Person relying on the fact bound to 
establish it by evidence— No pie^umption that a 
person died leaving no heirs. 33 M. L. J. 295 = 
42 I. C. 241 5 see 38 P. R 1918 = 45 I. C, 70 ; 21 
O. C. 143 = 46 I. C. 80. 

Seo. 109. CONTINUANCE — PRESUMPTION 
OF. — See 18C.W.N 33 = 22 I.C 383. When it is 
shown that the person in possession before the 
defendant was a tenant of the plaintiff at one 
time, it is for the defendant to show when the 
tenancy ceased and possession became adverse to 
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ts.110 


110. When the question is whether any person is owner of anything of which 

he is shown to be in possession, the burden of proving 
ownership ° Pr °° ^ l ° ^at he 1S not owner on P erson who affirms that 

he is not the owner. 

111 . Where there is a question as to the good faith of a transaction between 

parties, one of whom stands to the other in a position of 
acdo 0 ns ih g eTe orfpar"y‘i r s an in active confidence, the burden of proving the good faith 
'relation of active confidence. °f the transaction is on the party who is in a position of 

active confidence. 

Illustrations. 

(a) The good faith of a sale bv a client to an attorney is in question in a sfuit 
brought by the client. The burden of proving tho good faith of the transaction is on the 
attorney. 

( b } The good faith of a sale by a son just come of age to a father is in question 
in a suit brought by the son. The burden of proving the good faith of the transaction is 
on the father. 


112. The fact that any person was born during the continuance of a valid 
marriage between his mother and any man, or within two 
hundred and eighty days after its dissolution, the mother 
remaining unmarried, shall be conclusive proof that he is 
the legitimate son of that man, unless it can be shown that the parties to the marriage 
had no access to each other at any time when he could have been begotten. 


Birth duiing marriage con- 
clusive proof of legitimacy. 


the plaintiff. 2 8 M. L. J. 361=27 T. C. 804 ; 
26 B. 410 ; 7 C. L. J. 202. Tenant for a year — 
Holding over — Presumption. See 39 I.C. 125. On 
this section, see also 8 9 I. C. 674 — A. I. R. 1927 
Nag. 99. 

Sec. 110. — Admissibility of oral e\idence to 
prove factum of gift under an unregistered lease. 
4 I. C. 311. Inquiry at mutation by Revenue 
Officer — If relevant. See (ibid.} Where in a suit 
against the Secretary of State for declaration of 
the plaintiff’s title to a certain vacant site, the 
plaintiff proved his possession for over 30 year*. 
Held, that the burden of ptoving that the plaintiff 
was not the owner was upon the defendant and 
that the mere classification of the land as village 
site by the Government had no legal effect whatso- 
ever except on assertion of title. 33 M. 173 = 20 
M.L.J. 71 (19 M. 165 ; 22 M. 100 ; 20 B. 79S ; 25 
B. 287, foil. ; 13 M.L.J. 209, expl ) Plaintiff is not 
bound to prove adverse possession for sixty years 
to establish his title as aeain*t the Secretary of 
State for India in Council. (Ibid.} On us on the 
party out of possession — Shifting of onus. See 4 
Bur. L. T 159 = 11 I. C. 777. Presumption from 
judicial possession — Suit against Government, see 
6 S.L.R. 2 to = 19 I. C. 563. A plaintiff who has 
omitted to sue under S. 9 of the Specific Relief 
Act when first dispossessed, is not debarred when 
the summary relief under that section has become 
barred by limitation, from relying, in a suit for 
ejectment, on this section. As soon as he has 
proved that the defendant has dispossessed him 
the onus is thrown upon the latter to prove his 
title. 2 Pat.L.J. 6r ; 38 I.C. 797. Where nothing 
else his known, the person in possession of pro- 
perty is presumed to be owner. 45 I.C. 217. Where 
plaintiff is in possession alleging ownership onus 
of proving that he is not owner lies on defendant. 
103 X. C. 36. Under this section it is presumed 
that a woman has power to dispose of all property 
which was in her possession at the time of her 


death. 4 O.W.N. 1179. 

Sec. 111 .— See 11 O. L. J. 319-78 I. C. 850 = 
1925 Oudh 18 ; 8 N. L. R. 150 = 17 I.C. 363 ; 36 
Cal. 493=2 I C. 553 ; 25 A. 358 ; .30 M. 160 (F. 
B.) (Donor and donee) 18 C. 545 (P. C.) (agent 
and principal) u M. I. A. 551 ; 20 A. 447 ( Hus- 
band and wife) ; A.I.R. 1926 Nag. 414 (Deed by 
pardanashin lady). 

Sec. 112. Proof of paternity of child.— 
Where the question of paternity is one of evidence 
only, the ca^e is governed by S. 112 and not by 
the persona! law of the parties 26 I. C. 996 = 16 
Cr.L.J. 84. The presumption of legitimacy creat- 
ed by S. 1 12 can be rebutted only by proof of 
non-access leaving no 300111 for doubt. If the 
husband has had access, the wife’s adultery will 
not justify a finding of illegitimacy — Proof of im- 
potence would be equivalent to proof of non- 
access. 26 I.C. 996 ; 16 Cr.L.J. 84 ; (1914) 11 U. 
B.L.R. 23 ; 10 I.C. 389=0911) 1 M. W.N. 312 ; 
77 P.R. 191 1 = 12 I C 946 ; 22 I.C. 409; see also 1 
Luck. 71 ; 5 Mys. L.J, 240. Nature of evidence to 
disprove access and onus, see 18 B. 468; U. B. R. 
( 1892-1896), Vol. I, p.74. Competency of discharg- 
ed co-accused to testify in the ca 9 e, see 9 Cr. L. J. 
370 ; 4 L.B.R. 362. A child born 11 months after 
marital intercourse between its paients had ceased 
is illegitimate. 38 M. 466 = 25 M.L.J. 594 (F.B.). 
See also 27 M.L.J. 580 = 26 I.C. 61 . Where there is 
an acknowledgment by parents as son by repute 
and habit for a long time, the burden is on the 
other side to disprove the presumption of paternity 
by other reliable evidence. 102 I.C. 713 = A.I.R. 
1927 Mad. 733. As to applicability of section, see 
48 A. 625; 7 I.ah. 368; 49 M. 553. Word ‘valid’ in 
section means ‘flawless’, and hence presumption 
will not apply in case of ‘facid* marriages under 
Mahomedan Law. A. I. R, 1926 Oudh 23!. 
Difference between English and Indian Law. a8 
Bom. L. R. 607. As to proof needed to establish 
paternity, see 24 L. W. 409. 
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... ... 57. The grantor of a license is bound to disclose to 

defects* 0 ^ Uty *° disc ose the licensee any defect in the property affected by the 

license, likely to be dangerous to the person or property 
of the licensee, of which the grantor is, and the licensee is not, aware. 

58. The grantor of a license is bound not to do any- 
thing likely to render the property affected by the license 
dangerous to the person or property of the licensee. 

59. When the grantor of the license transfers the 
property affected thereby, the transferee is not as such 
bound by the license. 

60. A license may be revoked by the grantor, 
unless — 


Grantor’s duty not to render 
property unsafe. 


Grantor’s transferee not 
hound by license. 


License when revocable. 


Sees. 57 and 58 . Per Curiam . — It is necessary 
that the legislature in India especially in view of 
conditions prevalent in Bombay should undertake 
legislation on the lines of the Housing of Work- 
ing Classes Act of 1890 in England. 51 Bom 274 
*=■101 I. C. 210 = 29 Boro. L. R. 78=A. I. R. 
19*7 Bom. 1 15. 

Sec. 59 . — Enjoyment under a license for a long 
time does not constitute adverse possession. 44 
A. 726 = 20 A. L. J. 608 = 1923 All. 140(1). 
S. 59 has no application to a case in which one 
of two joint licensors transfers his interest in the 
property with respect to which the license has 
been granted in favour of his co-licensor. The 
transferee contemplated by the section must be a 
person who was not the licensor himself. 98 I. C. 
814 = A. I. R. 1927 All. 197. S. 59 cannot be 
interpreted so as to give the transferee a right of 
revocation of a license which would not be 
exercisable by the transferor himself. (37 All. 
91, fol.) 1 Luck. C. 44 = 102 I. C. 26 = A. I. R. 
1927 Oudh 206. The transferee of a licensor 
cannot revoke a license, when the licensee has 
effected a work of permanent character and 
incurred expenses, 37 All. qi =26 I. C. 445 = 13 
A. L, J. 1. See also 91 I C. 1031 = 13 O. L. J. 
170 ; 97 I. C. 337 = A. I. R. 1926 All. 714 ; 84 
I. C. 264 = 1924 All. 750. 

See. 60 .— The grantor of a license is under an 
obligation to place the licensee in a position to 
enjoy the license. 36 C. L. J. 271 = 1923 Cal. 49. 
Where a license coupled with a transfer of pro- 
perty is granted, the transferee of the licensor is 
not entitled to revoke such license. 30 I. C. 581 
= 13 A. L. J. 886. (16 C. 649, Ref.). See also 4 
M. H. C. 98. An appropriation of the land 
licensed to any use inconsistent with the enjoy- 
ment of the license works a revocation and the 
licensee may maintain an action for damages 
against the licensor for breach of contract in 
unlawfully revoking it. {/did.) A license to catch 
elephants for consideration is not revocable, for 
it is a license coupled with an interest, {/bid,) 
Where there is a grant of an exclusive right to 
catch elephants within a specified area for a 
specified period it does not follow as a matter of 
course that the grantee would be entitled to 
exclusive occupation of the entire territory dur- 
ing that time. 36 C. L. J. 271=1923 Cal. 49. 
Building license— Effect of revocation. 19 I. C. 
853 — 19 C. L. J. 331 \ See also 3 A. L. J, 760 = 
*9 At!. 133 i 34 I. C. 471 = 12 N. L. R. 75 (34 I. 
C. 471 ref. ; 16 Cal. 640.) A licensee permitted 
to build a house and reside therein is entitled to 
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be indemnified if evicted by the licensor’s 
successor. A bare license may be revoked at the 
grantor’s will and on reasonable notice, but a 
license coupled with grant is irrevocable. 19 I. C. 
853 = 19 C. L. J. 321 ; 22 N. L. K. 162. Where a 
license is granted to building houses on a site and 
the licensee erects a work of a permanent nature, 
the license cannot be revoked. 106 I.C. 479 = A.I. 
R. 1927 All. 342 ; The principle of this section Is 
also applicable to Berar. See 94 l.C. 923 = A. I.R. 
1926 Nag. 376. Section also applies to transferee 
of property. 97 I. C. 337 = A. I. R. 1926 All. 7 M 
(39 All. 91, fol. A. I. R. 1923 All. 140 dist.; A 
licensor cannot be allowed to revoke the license 
on condition of his making compensation to the 
licensee for loss incurred by the revocation of the 
license. 98 I. C. 8i4 = A. I. R. 1927 All. 197. 
Buildings of mud walls and thatched roof built 
for the purpose of school and which were in 
existence and kept under regular repair for about 
30 years were held to be a work of a permanent 
character. (28 All 741, foil.) 1 Luck. C„ 44 *= 
102 I. C. 26 - A. I. R. 1927 Oudh 206 ; see also 97 
I. C. 337 = A. I. R. 1926 All. 714. A licensee is 
entitled to damages for breach of any contract or 
for an improper revocation of his license in a 
proper case ; the Court will allow revocation only 
on payment. 49 I. C. 81 1 =(1918) M. W. N. 772. 
Under the Act a license is of a personal charac- 
ter not merely as regards the grantee, but also as 
regards the grantor. It ceases the moment the 
property passes to another from the grantor 
whether by inheritance or otherwise. 18 N. L. R. 
76 = 1922 Nag. 162. The heirs of the licensor 
may treat the licensee as a trespasser and eject 
him without notice of revocation. Ibid. A license 
coupled with a void grant is revocable save (1) 
when the licensee entered into occupation and 
paid rent and (2) when the licensee acting on 
the license has executed a work of permanent 
character, and incurred expense in so doing. 34 
I. C. 47 1 = 12 N. L R. 75 (21 Ch. D. 9 ; (1901) 
2 Ch. 598 ; and 8 A. 60, ref. to.) Thatched 
house may be a work of permanent character. 
See 1925 All. 203. A license cannot be revoked 
during licensee’s lifetime when the license had 
made permanent improvements. 48 I.C. 723. 
When plff. allowed deft, to execute on plff.’s land 
an irrigation scheme of considerable expense and 
permanent benefit to a very large number of vil- 
lages, held , that the agreement created a license 
-which could not be revoked at the instance of 
the plff. 47 I. C. 166. A licensee in possession 
does not, like the tenant, by denying title of the 
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(g) that evidence which could be and is not produced would, if produced, be un- 
favourable to the person who withholds it ; 

(h) that, if a man refuses to answer a question which he is not compelled to answer by 
law, the answer, if given, would be unfavourable to him ; 

(i) that when a document creating an obligation is in the hands of the obligor, the 
obligation has been discharged. 

But the Court shall also have regard to such facts as the following, in considering 
whether such maxims do or do not apply to the particular case before it : — 

as to illustration (a) — a shop-keeper has in his till a marked rupee soon after it 
was stolen, and cannot account for its possession specifically, but is continually receiving 
rupees in the course of his business : 

as to illustration ( b ) — A , a person of tin 1 highest character, is tried for causing 
a n*an ; s death by an act of negligence in arranging certain machinery. B, a person of 
equally good character, who also took part in the arrangement, describes precisely v/hat 
was done, and admits and explains the common carelessness of A and himself : 

as to illustration ( b ) — a crime is committed by several persons. A, B and C, three 
of the criminals, are captured on the spot and kept apart from each other. Each gives an 
account of the crime implicating D, and the accounts corroborate each other in such a 
manner as to render previous concert highly improbable : 

as to illustration ( c ) — A, the drawer of a bill of exchange, was a man of business. 
B , the acceptor, was a young and ignorant person, completely under A *s influence : 

as to illustration (d ) — it is proved that a river ran in a certain course 5 years ago, 
but it is known that there have been floods since that time which might change its course : 

as to illustration (e) — a judicial act, the regularity of which is in question, was per- 
formed under exceptional circumstances : 

as to illustration (/) — the question is, whether a letter was received. It is shown 
to have been posted, but the usual course of the post was interrupted by disturbances : 

as to illustration (g) — a man refuses to produce «a document which would bear on 
a contract of small importance on which he is sued, but which might also injure the feelings 
and reputation of his family : 


Illustration ( a ). — As to possession of 
stolen property — presumption from. See 3 2 I. C. 
160 ; 18 I.C. 684 = 11 A.L.J. 94; 46 I.C. 158 = 
22 C. W. N. S97 J I.C. 156=17 C. W. N. 
1077 ; 53 I. C. 819 ; 26 M. L. J. 389 ; 19 Cr. L.J. 
189=43 I. C. 605 ; 13 Cr.L.J. 140 = 13 I.C. 828 = 
(1912) M. W. N 07; 121.0.652 = 21 M L.J. 
107 1 ; 53 I. C. 481 = 20 Cr. L. J. 75 3 C N.). 

Illustration (4). — As to corroboration of 
accomplice evidence, see 5 Lah. L.J. 572 ; (1923) 
Lah. 683 = 68 I. C. 821 =23 Cr. L. J 597 ; 20 Cr. 
L. J. 561 =52 I. C. 49 (All.); 191.0.321 = 15 
Bom. L. R, 288 ; 15 Mad. 814 ; 14 Bom. L. R. 
367 ; 3 Lah. 144 ; 65 I. C. 622 =23 Cr. L. J. 158 ; 
20 A.R. (Cr.) 1919 = 49 I. C. 607 ; 35 Mad. 397 = 
14 l.C. 896 = 12 M. L. T. 2=17 P. R. (Cr.) 195 ; 
16 Cr.L.J. 634 ; 17 Cr. L. J. 97 ; 17 Cr. L.J. 107; 
A. I. R 1927 Cal. 63 ; Ibid, 536=54 Cal. 721 ; 1 
Luck. 339=A.I.R. 1927 Oudh 369 ; 8 Lah. L, J. 
6 io = A. 1. R, 1927 1 ah. 78 ; 3‘ C. VV. N. 554 ; 8 
Lah. L. J. 616 = A. I. R. 1927 Lah. 10 ; 102 I. C. 
500. Without material corroboration there should 
be no conviction, when accused can explain for 
articles found with them. 76 I.C. 716 = 1923 Lah. 
385. The discovery of blood marks on the 
person and in the house of the accused as well as 
his suspicious conduct immediately after the 
murder were held to be sufficient corroboration of 
the evidence of the accomplice. 4 Lah. L. J. 
405. An approvers’ evidence is in itself tainted 
evidence though in some cases it may be worthy 
of belief. 4 Lah.L.J. 284. To support a convic- 
tion on the statement of an approver especially 
of one whose initial statement was very long 
delayed, the statement requires material corrobo- 
ration connecting each individual accused with 
the crime committed. 63 I. C. 612 =22 Cr. L. J, 


676 (Lah.) ; 10 O.L.J. 280 = 1924 Oudh 65. 

ILLUSTRATION (e ). — Presumption that oath 
was duly administered. See n A. L. J. 933 = 35 
All. 575. Presumption of regularity of official 
acts. See 18 I.C 651 = 17 C.W N. 531 ; 49 I. C. 
171=3 Pat.L.J. 636. See also 37 Bom. 19; 19 
A. 493 ; 9 A. 920 ; 18 C. 129. Presumption of 
correctness of entries in settlement papers. 28 I. 
C. 239. Presumption that things remain in their 
original state, see 11 M. I. A. at p. 209 = 1 1 I. C. 
472 ; 9 I.C. 322 Presumption as to identification 
parade. See 4 Lah. L.J. 448 =67 I.C. 721 =(1922) 
Lah. 31. 

ILLUSTRATION (/).— The mere fact that a 
cover insured for a certain amount is sent, raises 
no presumption in law that that cover contains 
the necessary amount of Government currency 
notes. 21 A.L.J. 865 = 1924 All. 205. 

ILLUSTRATION (g ), — Where the prosecution 
does not call all available eye-witnesses, the 
court may draw an inference adverse to the pro- 
secution. See 42 Cal. 422 = 27 I. C. 554=19 C. 
W. N. 28 ; 51 1. C. 679 = 20 Cr. L. J. 519 ; but 
see contra 74 I. C. 434 = 1923 Oudh 217. On 
this point, see also 34 I. C. 987 = 12 P. R. 1916 
(Cr. J. (As to presumption from “ refusal ” of a 
registered letter, see 3 Bom. L. R. 420.) The non- 
production of material witnesses like the investi- 
gation officers is a serious omission which cannot 
but throw suspicion on the whole prosecution 
case. 1 Pat. 630 = 4 Pat. L. T. 76 = 71 I. C. 219. 
See also 2 Pat. 309 = 74 I.C. 705 = 24 Cr. L.J. 
801. Criminal trial — Some eye-witnesses not 
called — No reference favourable to accused can 
be drawn. 1 O. L. J. 68 ; 74 I. C. 434 = 1923 
Oudh 217. 
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as to illustration (h ) — a man refuses to answer a question which he is not compelled 
by law to answer, but the answer to it might cause loss to him in matters unconnected with 
the matter in relation to which it is asked : 

as to illustration ( i ) — a bond is in possession of the obligor, but the circumstances 
of the case are such that he may have stolen it. 

CHAPTER VIII. 

Estoppel. 

115 . When one person has, by his declaration, act or omission, intentionally 
caused or permitted another person to believe a thing to 
Estoppel. be true an ^ to act U p 0n suc h belief, neither he nor his 

representative shall be allowed, in any suit or proceeding between himself and such 
person or his representative, to deny the truth of that thing. 


ILLUSTRATION (h ). — Where the crown with- 
holds relevant documents in its possession, the 
court will draw an inference adverse to it. 50 
Cal. 276 = 70 I. C. 510 = 1923 Cal. 233. Pre- 
sumption from refusal to take oath. See 2 C. L. 
R. 476 ; 22 B. 680. 

ILLUSTRATION (/') —Presumption of dis- 
charge of mortgage arising from the mortgagor’s 
possession of the mortgage bond, when rebutted. 
46 C. L. J. 292 = (1927) M. W. N. 709=39 M. L. 
T. 290 = 29 Bom. L. R. 1388 = 105 I. C. 263 = 53 
M. L. J. 215 (P.C.) ; 103 I. C. 488. 

Sec. 116. — See 20 C. 296 (P. C.) ; 46 A. 728 
(P.C.). Estoppel is a rule of civil action. There 
is no estoppel in Criminal Law. 40 All. 393^45 
I. C. 519 = 16 A. L. J. 414. Plea open to plain- 
tiffs as well as defendants. A. I. R. 1927 Oudh 97. 
Plea open only to person for whom representation 
was meant, and hence in the re-declarations in 
sale proclamation only auction purchaser can 
plead estoppel and not private purchaser from 
judgment-debtor. A. I. R. 1927 Cal. 34. 

Sec. 1 15 is not exhaustive of the doctrine of 
estoppel by representation. 33 Cal. 915. See also 
20 C. W. N. 1335 ; 23 M. L. J. }35 But see 35 
Cal. 904 = 12 C. W. N. 721 (P.C.). There are 
three kinds of estoppel: — (1 ) by record, see 
Evidence Act, Ss. 40 (44). 39 C. L. J. 40 ; 48 I. 
A. 49. (2) Estoppel by deed. (3) Estoppel in 
pais or by conduct which is dealt with in 
Ss. 115*117. To bring a case within the section 
there must be (1 ) a representation which amounts 
to an intentional causing or permitting belief in 
another, (2) a belief on the part of the other in 
its truth, (3) the declaration must have caused 
the other to act on the faith of it and alter his 
position. See 22 C. W. N. 891 (P. C. ); 57 I. C. 
263. No fraudulent intention is necessary. 20 
Cal. 296 (P. C.). But see 4 O. W. N. 1019. A 
statement to found an estoppel should be dear 
and unambiguous. Certainty is essential. 13 
Beng. L. R. 12 (P. C.) ; 26 Bom. 75 ; 25 Bom. 
499 ; A. I. R. 1926 Mad. 1052. There can be 
no estoppel when both parties are equally conver- 
sant with true facts. 23 Bom. 182 ; 35 Bom. 182 
(188) ; 48 Bom. 38 ; 2 Pat. 585 ; 27 Cal. 107 
(P.C.) ; 46 P. K. 1912 ; 13 M. I. A. 585 ; 47 M. 
L. J. 622 ; 2 Lah. 88, or presumed in law to be 
A. I. R. 1926 Oudh 330. Representation must 
be of an existing fact, not of promises or inten- 
tion. 42 Cal. 254 ; 39 C 385 » 28 Bom. 399 ; 7 
Bom. L. R. 184 ; 41 Mad 315 ; 34 M. L. J. 463. 
Estoppel must be pleaded. 22 C. W. N. 179 ; 43 
I. C, 556 ® 46 P. R. 1918 ; 52 I.C. 739 ; 23 C.L J. 
ii2. Recital of receipt of consideration in deed 
does not operate as estoppel, 49 A. 707. See also 


A. I. R. 1926 Lah. 471. The onus of establish- 
ing facts giving rise to estoppel rests on the party 
pleading it. A. I. R. 1924 P, C. 213. There can 
be no estoppel on a point of law. 21 All. 285 ; 
20 N. L. R. 162 ; 30 Cal. 883 ; 35 M. 75 ; 44 M. 
421 (P. C.). No estoppel against transactions 
declared void by legislature. 7 S. L. R. 58 ; 28 
Bom. 399. There can be no estoppel where a 
man misconceived the legal effect of an order 
which was of no legal force. 27 M. L. J. 465. 
W here two persons not eligible for marriage live 
as husband and wife, the marriage not being 
valid cannot be supported by an estoppel. Opi- 
nions on the legal effect of an adoption is not a 
“ thing ” within S. 1 15. 46 P. K. 1912 = 13 I. C. 
482. No estoppel against statute. 52 I. A. 126 = 
52 Cal. 408 = 49 M. L. J.136 (P. C.) ; 49 Cal. 
507 ; 2 R. 459 ; 19 Mad. 200 ; 44 Mad. 187 ; 38 
Mad. 519 ; 38 Bom. 709 ; 22 C. W. N. 894 ; 36 
Cal. 920. A party is not bound by the lawyer’s 
admission on a point on law. 11 C. W. N. 341 ; 
24 Bom. 360. Estoppel by conduct, see 80 I. C. 
994 ; 15 All. 189 ; 22 All. 83 ; 18 C. W\ N. 420 
46 All. 214 ; 15 C. W. N. 741 (P. C.) ; A. 1. R. 
1927 Mad. 1066. Estoppel by acquiescence, see 
23 C. L. J. 82 ; 29 B. 580 ; 41 C. 771 ; 2 L. 258 ; 
2 Pat. L. J. 600 ; A. I. R. 1927 Oudh 89 ; ibid . 
66. Estoppel by silence, 6 C. L. J. 601 ; 7 C. L. 
J. 604 ; 9 All. 413 ; 32 Cal. 359. See also 31 
Bom. 566 ( P. C.). Estoppel by omission. 1 P. L. 
J. 16 ; 24 C. W. N. 269 ; 15 Mad. 303. As to 
creating title by estoppel, see 101 I. C. 803. As 
between parties in pan delicto there can be no 
estoppel. 23 C. 962 ; 33 C. 9 67 ; 35 c - 55* ( p * 
C.) ; 31 M. 97. But see 8 C. W. N. 620 ; 32 M. 
L. J. 488 ; 36 C. L. J. 391. No estoppel against 
infants 25 Cal. 616 ; 26 Cal. 381. Attestation 
when amounts to estoppel. 49 Cal. 334 = 42 M. 
L. J. 434 (P. C.). See also 42 C. 876 ; 36 C. 780 
(P. C.); 37 A. 350. Attestation by minor— Effect 
A. I. R. 1927 Rang. 108. Attestation by legatee 
— Effect. 8 Lah. 18 1. Estoppel by inconsistent 
position--A party cannot take up inconsistent posi- 
tions, appiobate or reprobate, to the detriment of 
his opponent. 15 C. W. N. 725 ; 16 C. W. N. 736. 
Suit hied in Small Cause Court — Defendant’s con- 
tention as to jurisdiction — Suits represented on 
original side — Defendant estopped from pleading 
that suit is Small Cause. A. I. R. 1926 All. 
664. Major allowing decree to be passed as 
minor—- Estopped to question decree in subse- 
quent suit. 48 A. 66 1. Minor executing sale deed 
representing himself as major— No estoppel to 
plead invalidity of sale. 23 L. W. 521. See also 
A. I. R. 1926 Nag. 491. Estoppel is purely 
personal, 14 Cal, 406, Equitable estoppel, see 37 
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Illustration . 

A intentionally and falsely leads B to believe that certain land belongs to A , and 
thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside the sale 
on the ground that, at the time of the sale, he had no title. He must not be allowed 
to prove his want of title. 

116. No tenant of immoveable property, or person claiming through such tenant 

shall, during the continuance of the tenancy, be permitted 
Estoppel o tenant ; to deny that the landlord of such tenant had, at the begin- 

ning of the tenancy, a title to such immoveable property ; and no person who came 

upon any immoveable property by the licence of the person 
in possession thereof shall be permitted to deny that such 
person had a title to such possession at the time when 

such licence was given. 

117. No acceptor of a bill of exchange shall be permitted to deny that the drawer 
had authority to draw such bill or to endorse it ; nor shall 
any bailee or licensee be permitted to deny that his bailor 
or licensor had, at the time when the bailment or licence 

commenced, authority to make such bailment or grant such licence. 

Explanation (i). — The acceptor of a bill of exchange may deny that the bill 
was really drawn by the person by whom it purports to have been drawn. 

Explanation (2). — If a bailee delivers the goods bailed to a person other than 
the bailor, he may prove that such person had a right to them as against the bailor. 

CHAPTER IX. 

OF WITNESSES. 

118. All persons shall be competent to testify unless the Court considers that 

. they are prevented from understanding the questions put 

o may testify. to them, or from giving rational answers to those questions, 


Estoppel of acceptor of bill 
of exchange, bailee or licensee. 


M. 270 ; 25 C. W. N, 29 (F. BO; 48 A. 353. As 
to part performance, see 39 M. 509 (P. C.) ; 42 
C. 891 ; 40 M. 1 134. 

Landlord and Tenant.— Wherein rent re- 
ceipts given by the agent of the Zemindar, the 
tenants are described as occupancy tenants, in 
the absence of evidence to show that the agent 
had power to confer occupancy rights, the 
Zemindar is not estopped from asserting that the 
tenants had no occupancy Tights. L. R. 3 A. 517 
(Rev.)* The granting of receipts in the ordinary 
course of business by a landlord to his tenant is 
not an admission of such a formal and deliberate 
character as to prevent the former from denying 
the relationship of tenancy. L. R. 4 A. 174 
(Rev.). Where a Zemindar took nazrana and 
admitted the tenant into land pending the exe- 
cution of a lease deed he is estopped from deny- 
ing that he had admitted the tenant into the land 
with the intention of giving a lease. L. R. 3 A. 
543 (Rev.). The fact that a registered lease was 
not given does not affect the question. L. R. 3 A. 
543 (Rev.). 

Sec. 116.*— See notes under S. 1 15. Scope and 
principle of, see 19 M. 200 ; 37 A. 557 (P. C.) ; 
44 C. 771 ; 35 C. L. J. 146, Section is applicable 
to the case of immovable property only. 4 R. 503 
=99 I. C. 996 = A. I. R. 1927 Rang. 94. If a 
tenant has been let into possession by a landlord 
he cannot deny and set, up adverse title* 5° C* 
w * N * 1335 i 34 B* 329 ; 28 M, 526 ; 51 Bom. 43, 
** A. I. R, 1927 Bom. 129 ; 103 I, C. 421 = A. I. 
R. 1927 Lah. 626. Tenant cannot deny landlord’s j 
title until he surrenders possession, xpi l.C, 771; 
97 I. C. 992. also J04 I. C.‘S92. 'Vy^tere , 


was executed through ignorance or fraud, no 
estoppel. A. I. R. 1926 Cal. 720. No estoppel in 
case of tenant evicted actually or constructively 
by true owner. 23 L. W. 296. Lessors also are 
estopped from denying validity of lease A. I. R. 
1926 Cal. 882 As regards the right of the tenant 
to question bertami title of his landlord, see 41 M. 
461 ; 24 C. 71 1 ; 26 M. L. J. 597. As to licensee’s 
estoppel, see 39 C. 439 ; 42 C. 262. Aciverse pos- 
session cannot be set up by the tenant against 
landlord. 45 I. C. 656 ; 30 I. C. 218. Plea of, 
title in third person, see 7 C. W. N. 596 ; 15 
L. J. 368. 

Sec. 117. — See 36 Bom. 455 = *2 I* C. 257 
(estoppel between banker and customer). 

Sec. 118. Scope of Section.— S. 118 sug- 
gests that in India the rule generally is in favour 
of the admission of all the evidence of doubtful 
character though the weight to be attached will 
be a matter for the Court’s discretion, 34 I* C, 
976 = 17 Cr. L. J. 356 = 18 Bom., L. R. 266* 
Witness may be competent without being cpmj 
peJlable. See Field, p. 402 (6th edf.)., T$st o£ 
competency is that witness should be able- to 
understand questions put to him. 102 I. C. 349 ■=* 
8 Pat. L. T. 594 = 28 C. L. J. 541, 

Evidence of, child or minor of tender years 
though taken without solemn aifinnation, is 
admissible in evidence, though spch eytd^ce 
must be received with due care and caution. Rgt, 
the Court must be satisfied before receiving 
testimony, if the witness is capable of und$T*! 
standing the nature and obligation of a% oatih.i 
45 X. C. 497=20, Born. L, R. 365* 
absence of such e*erpi#a$9» . does n#t , irwaUdate, 
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by tender years, extreme old age, disease, whether of body or mind, or any othefUause 
of the same kind. 

Explanation ,**- A lunatic is not incompetent to testify, unless he is prevented 
by his lunacy from understanding the questions put to him and giving rational answers 
to them. 


119. A witness who is unable to Speak may give his evidence in any other man- 
ner in which he can make it intelligible, as by writing or 
Dumb witnesses. by signs ; but such writing must be written and the signs 

made in open Court. Evidence so given shall be deemed to be oral evidence. 

120. In all civil proceedings the parties to the suit, 
Parties to civil suit, and anc | ^ h us band or w jf e 0 f any party to the suit, shall be 
thtir wives or husbands. Hus- ^ T . . , .. • . 

band or wife of person under competent witnesses. In criminal proceedings against any 

criminal trial. person, the husband or wife of such person respective 

shall be a competent witness. 


121. No Judge or Magistrate shall, except upon the special order of some 
, ■ w . Court to which he is subordinate, be compelled to answer 

Ju ges an agistrates, any q Uest j ons aS to own con duct in Court as such 

Judge or Magistrate, or has to anything which came to his knowledge in Court as such 
Judge or Magistrate ; but he may be examined as to other matters which occurred in 
his presence whilst he was so acting. 


Illustrations. 


(a) A y on his trial before the Court of Session, says that a deposition was im- 
properly taken by B, the Magistrate. B cannot be compelled to answer questions as to 
this, except upon the special order of a superior Court. 

(b) A is accused before the Court of Session of having given false evidence before 
By a Magistrate. B cannot be asked what A said, except upon the special order of the 
superior Court. 

(c) A is accused before the Court of Session of attempting to murder a police- 
officer whilst on his trial before B , a Sessions Judge. B may be examined as to what 
occurred. 


the trial. 41 Cal. 406 = 14 Cr.L.J. 485. (u C.W. 
N. 51 Diss. fiom.) As to competency to testify, 
see also 23 A. 90; 1 1 A. 180. As to child witness, see 
also 15 Cr.L.J. 1 61 ; 20 Bom. L.R. 365; 16 B. 359; 
16 M. 105; 10 A. 207. See also 3 Pat.L.T. 649 = 23 
Cr.L.J. 233=66 I C. 73; 41 Mad. 365 =34 M.L.J. 
460. Notwithstanding S. 5 of the Oaths Act, a 
child’s evidence is not inadmissible merely on 
the ground that no oath was administered to it. 
S. 13 of the Oaths Act governs such cases. 22 
I. C. 737 ; 38 Mad. 550, When two persons 
though accused of Complicity in the same offence 
are tried separately each Is a competent witness 
at the trial of the other, though the case could 
be different if they are tried together. 45 Cal. 
720 = 451.0.999 = 22 C. W. N. 405. Evidence 
of husband to disprove access on the question 
of legitimacy of child born during wedlock see 
38 M. 466 = 25 M. L. J. 594. As to competency 
to testify a person who is unable to understand 
oath and its significance, see 10 O. C. 337 ^ 7 
Ct. Li J. 89 ; 20 Bom. L. R. 305. Police officers 
as witnesses. 6 C. P. L. R. (Cr.) 1. Accomplice 
evidence. 8 P. R. 1904 (Cr.). Evidence of 
witness illegally pardoned by Police. 16 B. 661 
=* Rat. 776. See also 196,363. 

See. 119 .-“-.$** 5 O, C. 246. When a witness 
is so deaf and dumb that it is impossible to make 
him undestand the questkn put to him. tn croSs- 
examination he cannot bo a competent witness 
and his evldsncs if taken Ought to be strfick out 
and a Ooivi:ticn based solely on his evidence 
ouglit to be quhthed, 14 I. C. M. 


W. N. 100. 

Sec. 120. Illustrative Cases.— W here 
the husband in divorce proceedings relied on the 
birth of a child as evidence of adultery, under 
Ss. 1 18 and 120, Evidence Act, his evidence as to 
non-access was admissible. 38 M. 466 = 25 M. 
L. J. 594=21 I. C. 645 A child born 11 months 
after the marital intercourse between its parents 
had ceased, is illegitimate. (/fitd.) A person 
against whom are launched proceedings for order 
for maintenance under S. 488. Cr. P. Code, is 
competent witness on his own behalf in such pro- 
ceedings. 18 A. 107. See also 16 C. 781 ;5 
P. R. 1914 (Cr.) ; 7 C.P.L.U. 127; 19 P* R. (Cr.) 
1903. 

Seel, 121-12$. — As to the principle of the Sec* 
titfn hi, see 3 A. 573. On this section 121 see 
also 3 M. at p. 177; 2 Weir 777 = 6 M. ft. C. 
App. 42; 12 Cr. L. J. 277 = 10 I. C. gi7 ; 20 €. 
857* 

SCOPE/ OF Sections. — Questions mentioned 
in Ss. 12 1, 1 24 and 125 are not hatred. The Wit* 
ness has Simply a privilege of refusing to answer 
them and a Magistrate may warn the witness of 
his privilege. But he cannot disallow suefc 
questions. 10 I. C. 917 = 12 Cr. L. J. 277. As 
to whether a judge can be a witness in a case 
tried by himself, see 4 B. L. R. (Cr;J 15 \ 20 
W.R. (Cr.) 76; 2 C. 405; !bid. % 23 ; WiR. (Cr.) 
6 ot 23 C. 328; 24 C. 167; 19 M; 263; B. H. C. 
81 ; 28 C, 709; 5 C. W. N. 84© ; 4 C. W. N. 604; 
7 W. R. 190. 


*23 
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122. No person who is or has beeb married sh^lf be compiled todiscjose 

any communication made to him during malriage.by any 
marriage lUniCatl0nS dunng person to whom he is or has been married ; nor Shall he 

be permitted to disclose any such communication, unless 
the person who made it, or his representative in interest, consents, except in suits .be- 
tween married persons, or proceedings in which one married person is prosecuted 
for any crime committed against the other. 

123. No one shall be permitted to give any evidence derived from unpublished 
official records relating to any affairs of State, except 
with the permission of the officer at the head of the de- 
partment concerned, who shall give or withhold such 

permission as he thinks fit. 

124. No public officer shall be compelled to disclose Communications made to him 

in official confidence, when he considers that the public 
Official communications. interests would suffer by the disclosure. 

[125. No Magistrate or police-officer 1 shall be compelled to say whence he got 
any information as to the commission of any offence, and 
Information as to commis- nQ revenue . 0 ffi cer s h a n £, e compelled to say whence he got 
sion of offences. . r . ... * ^ 

any information as to the commission of any offence 

against the public revenue. 


Evidence 

State. 


Sec. 122. Scope of Section.— aw 22 M. 1 
at p. 3. 

application of Section. —Before admit- 
ting evidence under S. 122 the Court should ask 
the party against whom the evidence is to be 
given whether he or she would consent to the 
evidence being given. The consent must be ex- 
press. 14 Cr. L. J. 316 = 27 P. R. (Cr.) 1913 = 19 
I. C. 1004. The restriction in S. 122 is not one 
that can be waived or that a Court can relax, so 
that disclosure by a widow of certain communica- 
tions made to her by her husband immediately 
before his death cannot only be not compelled but 
should not be permitted at all. 23 I . C. 5 1 1 = 40 
Cal. 891. No statement of an incriminating 
nature made by the appellant as to her guilt under 
S. 302 to her husband could be received in evi- 
dence. 1923 Lah. 40 (io P. R. 1914 foil.) 
also 27 I. C. 664=34 P* R- 19*4 (Cr.) ; 14 Cr. 
L. J. 273=19 I. C. 705. A woman’s confession 
to her husband is inadmissible in view of S. 122, 
An offence against a person in the section does 
not include an offence against a son though it 
may cause grief to the father. 10 P. R. (Cr.) 
1914 = 251. C. 525. On a trial for bleach of 
trust by a public servant a letter of the accused to 
his wife found by the Police was held admissible 
against him in evidence 22 M. 1. 

Sees. 123-126. SCOPE OF SECTIONS.— Ques- 
tions referred to in Ss. 123 and 126 should be 
disallowed by the Magistrate. 10 I.C. 917 = 12 
Cr. L. J 277. Non-production of a complaint 
when demanded merely for ascertaining the in- 
former's name is not improper but privileged 
under S. 125, the disclosure ef the informer’s 
name being contrary to S. 123. 37 I. C. 54 = 

18 Cr. L. J. jo. Statements in departmental 
enquiry into bribery case. 16 C. W. N. 431 « 
13 Cr. L. J. 443. Communications between 
ministers of State. 27 If. 1895,32 M. 62. As to 
production of. State records to which protection 
of this section does not extend, s/e 2 Weir 78*/ 
An entry in a posting register kept by. the Cus- 
toms department showing the sections to which 
oKcers are posted, is not a State document fat 
which privilege can be claimed under S. 123 or 


162. 45 I. C. 284. A statement made by a sub- 

ordinate officer to his superior regarding the ap- 
prehension of an accused person within the 
hearing of vaiious other people is a relevant 
fact and is admissible under S. 124. 45 I. C. 
284 = 22 C. W. N. 4.51. Statements made by wit- 
nesses in the course of a departmental inquiry 
into the conduct of police-officers are not pri- 
vileged under 3 s. 123, 124 or 125. 15 1 . C. 77 = 

16 C. W. N. 431. (2 Bom. I.. R. 329, foil ) The 
Magistrate is bound to call for them under 
S. 162 and to allow the accused to cross-examine 
the witnesses under S. 155 on the statements 
made whether they are in favour of the accused 
or against them, (/bid.) Section 163 entitles 
the prosecution to make use of them if they turn 
out to be not in fovour of the defence. 15 I. C. 
77 = 16 C. W. N. 431. 

Sec. 124 .— See notes under S. 123. See also 
6 Bom. L. R. r 3 1 ; ( 19 1 1 ) 2 M. W. N. 369 ; 
2 Bom. I.. R. 329; 7 C.W.N. 246. Resolution of 
Government containing opinions of Government 
officers, whether privileged. 99 I.C. 293 = 21 Bom. 
L.R. 1213= A. I. R. 1926 Bom, 590. A Magistrate 
who came accross a document during trial of a 
crim. case consulted the jst Magistrate and declin- 
ed to allow me document to be produced on 
ground that it was a document of state H eld, his 
action was correct. 22 N.L R. 34. 

See. 123 . — This section was substituted by 
Act III of i88 7i S. 1. 

1 All the privileges which a police-officer has 
under S, 125 of this Act have been conferred on, 
a Commandant or Second-ip -Command of mili- 
tary police in Burma, see the Burma Military 
Police Act (XV of 1887), S. 13, Bur. Code. S« 
also the revised edition of the Act as modified 
up to 1st May, 1899, printed by the Government 
or Burma. , , 

SCOPE AND OBJECT . OF TH£ SBCTIQN.rrS. 
125 rests upon policy and it protects th$ name, of 
a spy or informant, not the nature of the info/paa* 
tion and it has no application to an informant 
who lays a sworfi,, information andthereby 
initiates criminal proceedings. This tujp \ is 
clearly applicable . to .gambling cases. 29. J> Q, 
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Professional communication. 


JS^/a^af<on.-^ u Revenue-officer M in this section means any officer employed 
in or about the business of any branch of the public revenue.] 

12 *. No barrister, attorney, pleader or vakil shall at any time be permitted, un- 
less with his client’s express consent, to disclose any com- 
munication made to him in the course and for the purpose 
of his employment as such barrister, pleader, attorney or vakil, by or on behalf of his 
client, or to state the contents or condition of any document with which he has be- 
come acquainted in the course and for the purpose of his professional employment, or 
to disclose any advice given by him to his client in the course and for the purpose of 
such employment : 

Provided that nothing in this section shall protect from disclosure — 

(1) any such communication made in furtherance of any [illegal] 1 purpose ; 

(2) any fact observed by any barrister, pleader, attorney or vakil, in the course 
of his employment as such, showing that any crime or fraud has been committed since 
the commencement of his employment. 

It is immaterial whether the attention of such barrister, [pleader] 2 attorney or 
vakil was or was not directed to such fact by or on behalf of his client. 

Explanation . — The obligation stated in this section continues after the 
employment has ceased. 

Illustrations. 


(a) A, a client, says to B, an attorney — “ I have committed forgery and I wish 
you to defend me . 99 

As the defence of a man known to be guilty is not a criminal purpose, this commu- 
nication is protected from disclosure. 

( b ) A , a client, says to B> an attorney — “ I wish to obtain possession of property 
by the use of a forged deed on which 1 request you to sue.” 

The communication, being made in furtherance of a criminal purpose, is not protected 
from disclosure. 

(c) A, being charged with embezzlement, retains B, an attorney, to defend him. In 
the course of the proceedings, B observes that an entry has been made in A *8 account 
book, charging A with the sum said to have been embezzled, which entry was not in the 
book at the commencement of his employment. 

This being a fact observed by B in the course of his employment, showing that a 
fraud has been committed since the commencement of the proceedings, it is not protected 
from disclosure. 


Section 126 to apply to in- 
terpreters, etc. 


127. The provisions of section 126 shall apply to 
interpreters, and the clerks or servants of barristers, 
pleaders, attorneys and vakils. 

128. If any party to a suit gives evidence therein at his own instance or otherwise 

he shall not be deemed to have consented thereby to such 
Privilege not waived by disclosure as is mentioned in section 123; and, if any party 
vo un eering evi en . to a suit or proceeding calls any such barrister, [pleader] 2 

attorney or vakil as a witness, he shall be deemed to have consented to such disclo- 
sure only if he questions such barrister, attorney or vakil on matters which, but for 
such question, he would not be at liberty to disclose. 

129. No one shall be compelled to disclose to the Court any confidential 
communication which has taken place between him and 
his legal professional adviser, unless he offers himself as a 
witness, in which case he may be compelled to disclose 


Confidential communications 
with legal advisers. 


79 « t6 Cr. L. J. 447. In ctiminal prosecutions, 
the witnesses for the Crown are privileged from 
disclosing the channel through which they re- 
ceived or communicated information. But this 
privilege cannot be claimed by a detective. 
42 Cal, 957 « 16 Cr. L. J, 497 ***9 C. 5*3 *= 
19 C. W. N.676. 

See. 136.— 1 Substituted for the original word 
“criminal” by ActXVUlof 1872, S. 10. 

Sees, 1S6 and 183,* Insetted by Act XVIII of 
1872, S, 10. The Court cannot rule out the evi- 


dence of a counsel as inadmissible on the ground 
of the incompetency of the counsel to be a wit- 
ness. 24 I. C. 165 = 12 Cr. L. J. 429. On this 
section set also 3 A. 91 ; 28 B. 263 ; 4 B. 576 ; 
4 Boro. L. R, 460 ; 12 A. L. J. 285. 

See. 187 — Protection to interpreters is of 
peculiar importance in India as there are so many 
races speaking different languages. 26 C. 52 ; 2 
C. W. N.649. 

See. 180 .— See 4 B. 576 ; 2 Bom. 453 ; 1 1 Cal, 
655 s 21 C. 392 ; 29 Bom. L. R. 414. 
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Production of title deeds of 
witness, not a party. 


Production of documents 
which another person, having 
possession, could refuse to 
produce. 


any such communications as may appear to the Court necessary to be known in order 
to explain any evidence which he has given, but no others. 

130. No witness who is not a party to a suit shall be compelled to produce his 
title-deeds to any property or any document in virtue of 
which he holds any property as pledgee or mortgagee, or 
any document the production of which might tend to 
criminate him, unless he has agreed in writing to produce them with the person seeking 
the production of such deeds or some person through whom he claims. 

131. No one shall be compelled to produce docu- 
ments in his possession, which any other person would be 
entitled to refuse to produce if they were in his possession, 
unless such last-mentioned person consents to their 
production. 

132. A witness shall not be excused from answering any question as to any 

matter relevant to the matter in issue in any suit or in any 
an^Tg “a Tound thTt civil « criminal proceeding, upon the ground that the 
answer will eliminate. answer to such question will criminate, or may tend directly 

or indirectly to criminate, such witness, or that it will 
expose, or tend directly or indirectly to expose, such witness to a penalty or forfeiture 
of any kind ; 

Provided that no such answer, which a witness shall be compelled to give, shall 
subject him to any arrest or prosecution, or be proved 
Proviso * against him in any criminal proceeding, except a prose- 

cution for giving false evidence by such answer. 

133. An accomplice shall be a competent witness against an accused 

person ; and a conviction is not illegal merely because 
Accomplice. R proceec is upon the uncorroborated testimony of an 


Sec. 130 . —'Witness present in Court, it can be 
compelled to produce document. See 12 Cr. L. J. 
250 ; 14 C. L. J. 120. Effect of non-production. 
15 C. L. J. 7 = 17 C. W. N. 108-13 I.C. 120, 
Sec, 132 . — A witness must claim the benefit of 
the protection afforded by S. 132 before he makes 
the statement in respect of which a question is 
subsequently raised. 40 All. 271—43 I. C. 823. 
Unless a person objects to any question the answer 
to which is likely to eliminate him, he cannot be 
said to have been compelled to give such answer 
within S. 132 proviso of the Act. 59 I. C. 324-22 
Bom. L. R. 1247 ; 50 B. 162. The protest from 
a witness is not necessary in respect of every 
question for the benefit of the privilege afforded 
by S. 132. 43 All. 92-18 A. 1 .. J. 940 = 58 I. C. 
825. But see A, 1 . R. 1926 Lah. 385. Where the 
witness was compelled to answer the question put 
to him by the Judge under S. 132 proceedings for 
defamation could tiot betaken against him. 42 All. 
257 =21 Cr. L. J. 186 ; 54 I.C. 890. (16 A. 88 not 
foil. 40 A. 271 ref.) A person making a defama- 
tory statement as a party or as a witness in a judi- 
cial proceeding is liable to be charged under S. 500, 
I. P. C., irrespective of the liability for perjury. 
Such person can be protected if he pleads and 
succeeds in applying any of the exceptions men- 
tioned in S. 499, ^ P* C. 10 L C. 682 = 12 Cr.L. j. 
19 The English doctrine of absolute privilege 
in cases of defamation does not apply in India. 
13 I. C. 217 = 13 Cr. L. J. 25. ^51 M. L. J. 
112 (F. B.). The taking of a thumb impression 
is not equivalent to asking a question and 
receiving an answer and may be proved against 
fhe person in any criminal proceeding and the 
proviso to S. 1 32 does not apply where no objec- 


tion is taken to the thumb impression being taken. 
39 Cal. 348 = 13 I. C. 925 = 16 C. W. N. 503. (3 
M. 271 ; 21 C. 392 foll.J W'here a charge for 
perjury is based on two contradictory statements 
every possible presumption in favour of their re- 
conciliation should be made. 15 Cr.L.J, 379 = 231. 
C. 747. A sanction to prosecute for perjury should 
not be given on the basis of two contradictory 
statements where two statements are reconcilable 
and eveiy possible presumption must be in favour 
of such reconciliation. 24 I. C. 576 = 15 Cr. J.. J. 
488. C7 A. 44 foil.) A person who is tried for an 
offence under S. 3 of the Gambling Act has tvery 
right to cite as his witness another person who is 
a co-accused with him for an offence under S. 4 
in a separate trial. The co-accusecj’s position is 
sufficiently protected by S. 132. 73 I. C. 521 = 
1924 Lah. 247. As to privilege of statement 
made before the coroner, see 50 B. 56. 

Sec. 133. ACCOMPLICE IS A COMPETENT 
W ITNESS. — 45 All. 226 = 21 A. L. J, 42 = 1923 
All. 91. “ Accomplice ” — Meaning of. One who 

deposes that he only helped the accused in dis- 
posing of the body of the deceased after he was 
killed by the accused is no accomplice. 73 I, C. 
506 = 1923 Lah. 345. See also 45 C. I- J. 581; 
8 Lah. L. J. 610. An accomplice is a witness 
and not an accused persons, 9 P R. (Cr,) 1911 *= 
10. I. C. 340= 12 Cr.X. J. *67. A suspected parti- 
cipator in the crime appearing as a prosecution 
witness is on the same, basis as an accomplice 
and a conviction cannot be based upon his un- 
corroborated testimony* 15 Cr. L. J, 440 = 24 I. 
C. 146. Persons taking part in negotiations /or 
bribe cannot be said to be independent witnesses 
and their evidence is not free irom doubt, but 
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accomplice. 


persons meiely present are not accomplices. 20 
Cr. L.J 2^8 = 50 I.C. 18. Person having know- 
ledge of commission of offence and keeping quiet 
for some days is no better than accomplice. 30 C. 
W. N. 816. Accomplice and detective — Distinc- 
tion. The detectix es and accomplices are dis- 
tinguished clearly when a conspiracy contains 
persons of both '.he characters. The former enter 
with a design of detecting or betraying it, while 
the latter do concur fully with other accomplices 
till they are alarmed or they turn upon their 
associates and expose them. In the ca^e of those 
corroboration equal to that of other is necessary. 
15 C.L.J. 517 = 16 I.C. 257 = 16 C.W.N. 1105. 

WHO IS NOTAN Approver. — Where a per- 
son was not granted a formal pardon but was 
examined under S. 10, Gambling Act, he is not an 
approver and therefore his ewdence can be ac- 
cepted without corroboration L R. r A. (Cr.) 
lot. One who is already convicted of a different 
ofience could not be considered as an accomplice 
as he has nothing to gain or lose by the evidence 
he gives in Court. 14 I,C. 607 (2)^15 C.L.J. 962. 

Value of accomplice’s or approver’s 
Evidence. — The evidence of an approver, if be- 
lieved, is sufficient foundation whereon to repose 
a conviction hut in practice the Court ex maion 
cautela insists upon coiroboration of the appro- 
ver’s statements in material particulars. 69 I. C. 
462 = 23 Cr. L. J. 754 =: Gah. 157. The 

confession of an accomplice should be subjected 
to the most anxio is scrutiny in so far as it incii- 
minates others, and received with caution as it is 
not sifted by cross-examination. 14 Cr. L. J 179 
— 19 I C. 179 ; 16 Cr. L. J. 233 ; 27 I. C. 905 = 
8 S. I. R. 203 ---103 I. C. 49-28 Cr. I.. J. 625 = 
A I. R. 1927 Lah. 381 ; 24 A. T . J. 10^0 ; 1 
Luck. C. 339 ; 8 Lah. L. J. 610. The evidence 
of an approver should not 1 e believed without 
material corroboration and in order to ‘ee whether 
there is such coiroboration the Court should scruti 
nise and matshal out very carefully the facts. 9 
J. C. 232 = 12 Cr L. J. 35 The statement of an 
approver, veracious though it may appear to be, 
and though the truth of a large part of it be 
established, beyond all doubt, nevertheless 
requires corroboration. 34 I. C. 993 = 17 Cr. L.J. 
273. Evidence of approver may, in exceptional 
cases and for reasons stated be admitted though 
uncorroborated. 17 Cr. L. J. 220 = 34 L C. 332. 
There should be direct and material corrobora- 
tion of the statement of an approver who is of 
very bad character. 32 I. C. 843 = 17 Cr. L. J. 
107. Where the complicity of a person is due 
solely to coercion and his evidence cannot be 
ascribed to any desire to escape legal consequen- 
ces, the discredit attaching to his evidence is 
practically negligible. 19 I. C. 207 = 14 Cr. L. J. 
207 = (1912) M. W. N. 1108. As to necessity 
for corroboration of accomplice evidence, see also 
73 I. C. 8081=24 Cr. L. J. 696 = 1924- Lah. 235 ; 
19 A. L.J. 725=^2 Cr. Li J 663 = 63 I. C. 455 ; 
17 Cr. L. J. 256 = 34 I. C. 976=18 Bom. L. R. 
266; V T . 

Necessity for corroboration.— An ap- 
prover’s evidence cannot be accepted unless it is 
corroborated in material ^particulars by other 
independeobevidence. 31 P. L. R. 19121 = 13 I.C. 
998 =13 Cr. L.J. 182. A conviction based on the 
evidence of an accomplice is not bad but in 


established practice it is necessary that such 
evidence should be corroborated by some untain- 
ted evidence in materil particulars. 24 I.C. 174 = 
15 Cr.L, J. 438= 18 C. W. N. C50 ; 73 I. C. 963 
= 24 Cr. L. J. 723-4 Pat. L. T. 381 ; 2 Pat. L. 
T. 773 = 22 Cr. I.. J. 200= 60 I. C. 56. Convic- 
tion on uncorroborated evidence, when approver 
is a scoundrel, is not warranted. 1 R. 6op =77 I.C. 
429 = 1924 Rang. 173. The probative value of 
the evidence of an accomplice is practically the 
same as the confession of a co accused. 24 I. C. 

(38 B* 156 foil.). A conviction based on the 
evidence of an accomplice or the confession of a 
co-accused is not illegal though it is not safe to 
acton such testimony unless corroborated in 
material particulars. 24 I.C. 153 = 15 Cr.L.J. 417. 

WHAT IS GOOD CORROBORATION AND what 
IS NOT — In all cases depending upon informer’s 
evidence the degree of support required for the 
evidence depends in each case upon the indivi- 
dual’s credit. 15 I. C. 987=- 16 C. W. N. 669. An 
approver’s evidence supported by their retracted 
confession of a co accused behind the back of 
the accused is not sufficient to convict the ac- 
cused. Such a jetracted confession is not a cor- 
roboiation of a high \alue 18 I. C 672 = 11 A, 
L. J. 73. It is unsafe to rely upon the uncorro- 
borated testimony of the approver ; the coriobo- 
ration must be of the statement connecting the 
accused with the offence. 12 I. C. 5*3 = 12 Cr 
L. J. 537 (All ). There is nothing in S. 133 to 
suggest that the statement of one approver cannot 
be regarded as corroborating that made by 
another approver. No doubt if it could be 
shown that the approvers had ample opportunity 
of consultation, this corioborative value would be 
greatly diminished. 1923 l ah. 666 ; see also 76 I. 
C. 698 = 1923 Lah. 335 ; 1923 Lah. 152 ; 96 I C. 

— A. I. R. 1926 All. 703. Confession of one 
accused cannot be said to be corroborated by the 
confession of another as against a third accused 
who has not confessed at all Rut between the 
fit st two the confession of one may be said to be 
corroborated by the confession of the second and 
vice versa . 60 I. C. 786 = 22 Cr. L J. 290 (Lah ) 
(38 Bom. 156 dist.). The rule that testimony of 
an approver must be corroborated not only as to 
the crime but also as to the identity of each 
accused person and that the corroboration must 
proceed from an untainted source is not a techni- 
cal *ule but is founded on long judicial experi- 
ment. 38 Cal. 559 = 10 I. C. 582 -- 15 C. W. N. 
S93* The fabrication of a false defence cannot 
be regarded as sufficient to corroborate an appro- 
ver. The evidence of one app over cannot be 
said to corroborate another except where both 
have, at the earliest opportunity and before there 
has been any chance of consultation, deposed to 
the same acts as having been committed by 
particular accused person. 3 Lah. 744=68 I. C. 
113=1922 lah i. Art accused should not be 
convicted on the statement of an approver unless 
such testimony is strongly corroborated and the 
corroboration distinctly implicates the accused 
with crime committed. 40 I. C. 696=9 p. W. R. 
(Cr.) 1917 ; 39 I. C. 680 = g P. R (Cr j 1917] 
The evidence of one accomplice is not sufficient 
corroboration of the evidence of other accom- 
plices nor are previous statements made by the 
sfcme person sufficient. 2 1 M. L. J. 283 = 9 I. c. 
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Number of witnesses. 


134. No particular number of witness shall in 
any case be required for the proof of any fact. 

CHAPTER X. 


Of the Examination of Witnesses. 


135. The order in which witnesses are produced and e>amined shall be regulated 

n . . , . by the law and practice for the time being relating to 

examination 0 f ‘nessL civil and criminal procedure respectively, and, in the 

absence of any such law, by the discretion of the Court. 

136. When either party proposes to give evidence of any fact, the Judge may 

ask the party proposing to give the evidence in what 

m i J s“i d b!uty°of d evidence! *° “ " manner the alleged facs if proved, would be relevant ; and 

the Judge shall admit the evidence if he thinks that the 
fact, if proved, wou’d be relevant and not otherwise. 

If the fact proposed to be proved is one of which evidence is admissible only 
upon proof of some other fact ; such last-mentioned fact must be proved before evi- 
dence is given of the fact first mentioned, unless the party undertakes to give pro^f of 
such fact, and the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another alleged fact being first 
proved, the Judge may, in his discretion, either permit evidence of the first fact to be 
given before the second fact is proved, or require evidence to be given of the second 
fact before evidence is given of the first fact. 

Illustrations. 


(a) It is proposed to prove a statement about a relevant fact by a personal alleged 
to be dead, which statement is relevant under section 32. 

The fact that the person is dead must be proved by the person proposing to prove 
tho statement, before evidence is given of the statement. 

(b) It is proposed to prove, by a copy, the contents of a document said to be lost. 
The fact that the original is lost must be proved by the person proposing to produce 

the copy, before the copy is produced. 

(c) A is accused of receiving stolen property knowing it to have been stolen 
It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. The Court 
may, in its discretion, either require the property to be identified before the denial of the 
possession is proved, or permit the denial of the possession to be proved before the property 
is identified. 


897 = io M. L. T. 84 = (ion) 1 M. W. N 327; 
12 I. C. 650 = (101 1) 2 M. W. N. 375. Corrobo- 
ration — Nature and extent of^— Whether English 
and Indian Law on the point same. See 69 I. C. 
257 = 17 N. L. K\ 113 ; * Pat. 63=931,0.884. 

RETRACTED STATEMENT IS ADMISSIBLE.— 
A retracted statement of an approver is admissi- 
ble as evidence against an accused peison. 61 I. 
C. 528 = 12 L. W 385. May be sufficient corro- 
boration of the approver’s story as against him- 
self but not against a co-accused. 20 Cr. L. J. 
188 = 49 I. C. 604. 

Delay in making Statements.— Long 
delay in making their statements would make 
their evidence liable to grave suspicion. 23 Cr. 
L. J. 476 = 67 I. C. 82$ (a) = 2 Lah. L. J 296. 

Sec. 134. Scope and Principle of Sec- 
tion. — Explained. 10 W R. 236 ; 22 C. W. N. 
408. Court may believe one witness in prefer- 
ence to a larger number on the other side. 24 
W. R. ?8 (Cr.), Evidence in case of perjury— 
Necessity for more than one witness. .5 W. R. 
(Cr.) 23 ; B. L. R. (Sup. Vol.) F. B. 4*7. Case 
of two contradictory statements — Conviction on 
alternative charges. See 4 B, L. R. (Ap. Cr.) 9 ; 
IJ C- 40 st 8 W. R (Cr.) 79 ; 9*W. R. (Cr.) 521; 


(Cr.) 66 ; 4 B. L. R. (A. C.) 4 1 3 B. L R. (Ap. 
Cr.) 36 ; 12 W. R. (Cr ) 31 ; 22 W. R. (Cr.) 2 ; 
4 B. L. R. (Ap. Cr.) 9 ; 10 B. 124 ; if B. 702. 
See Field, 6th Ed., p. 433. 

Sec. 133. —Order of examination of witnesses 
generally left to discretion of Counsel. 5 C. W. 
N. 15. Power of Court to regulate order of exa- 
mining witnesses, 39 C. 245 = 16 C. W. N. 265. 
See also 8 B. 200 ; 12 B. 459; 7 C. L. R. 274. 
Effect of Judge’s suggestion that further evidence 
need not be given. 6 Bom. I . R. 636. “ No 

matter how often the same case comes before 
the Court, if the accused persons be different on 
each occasion, the witnesses for the piosecution 
must be examined de novo." See W. R. (1864) 
Cr. 38 : 1 hid, 1 ; 13 ; 18 ; 22 W. K. (Cr.) 38 ; 1 
B. L. R. (O. Cr.) 37 ; 9 M 83. Omission to do 
this though illegal yet if it has not occasioned a 
failure of justice, a new trial need notjbe ordered. 

Sec. 136. — See notes under S. 135. Where in 
cross-examining a witness for the prosecution, 
questions are disallowed by the Court on the 
ground of irrelevancy or other grounds, the evi- 
dence should show what the questions are and 
the reason for disallowing them. 55 I. C. 593 «* 
1 Pat. L. T. 632. 



S.14JQ THE INDIAN EVIDENCE ACT (l OF 1871 ). 1063 

(d) It is proposed to prove a fact (A)r whjteb is said to have been the cause or 
effect of a fact in issue. There are several intermediate facts (B, C and D) which must 
be shown to exist before the fact (A) can be regatded as the cause or effect of the fact 
in issue. The Court may either permit A to be proved before B, C and D is proved, or may 
require proof of B, 0 and V before permitting proof of A. 

137. The examination of a witness by the party 
who calls him shall be called his examination-inchfef. 

The examination of a witness by the adverse party 
shall be called his cross-examination. 

The examination of a witness, subsequent to the 
cross-examination by the party who called him, shall be 

called his re-examination. 

138. Witnesses shall be first examined-in-chief, then (if the adverse party so 

_ desires) cross-examined, then (if the party calling him so 

Order of examinations. desires) re . examined . 

The examination and cross-examination must relate to relevant facts but 
the cross-examination need not be confined to the facts to which the witness testified 
on his examination-in-chief. 

The re-examination shall be directed to the explanation of matters referred to in 
cross-examination ; and, if new matter is, by permission 
Direction of re-examination. 0 f the Court, introduced in re-e- animation, the adverse 

party may further cross-examine upon that matter. 

139. A person summoned to produce a document 
does not become a witness by the mere fact that he pro- 
duces it, and cannot be cross-examined unless and until 

140. Witnesses to character may be cross-examined 
and re-examined. 

141. Any question suggesting the answer which the 
person putting it wishes or expects to receive is called a 

142. Leading questions must not, if objected to by the 
adverse party, be asked in an examination-in-chief, or in a 
re-examination, except with the permission of the Court. 

The Court shall permit leading questions as to matters which are introductory 
or undisputed, or which have, in its opinion, been already sufficiently proved. 


Cross-examination of person 
called to pioduce a document. 

he is called as a witness. 

Witnesses to character. 

Leading questions, 
leading question. 

When they must not be 
asked. 


Examination-in-chief. 
C ross examination. 
Re-examination. 


Sect. 137 138. APPLICATION OF S. 138.— It 
is certainly implied by S. 138 that the party 
should have an opportunity to cross-examine and 
does pot mean that merely a right to cross- 
examine a witness without an opportunity being 
offered for cross examination is sufficient com- 
pliance with the requirements of the law. 73 I. C. 
33 9*2-1 Cr. L. J. 595. 

SCOPE OF CROSS-EXAMINATION.— The right 
of cross-examination given by S. 138 is not fetter- 
ed by the fact that there are police papers which 
are not referred to by the prosecution ; and the 
cross-examination Can be made on all matters 
allowed by the Evidence Act. The cross-exami- 
nation is not limited to matters raised in evidence 
elsewhere. 10 I. C. 917*4 Bur. L. T. 113. Court 
should generally leave cross-examination to the 
parties. Seg 1 1 O. L. J. 333*82 I. C. 154*25 
Cri L. J 1326 « 19*4 Oudh 37*. 

Limits of cross-examination.— 2 jur. N. 
S. 161 ; 7 B. L. R App. 88 ; 9^W, R, 586 1 it 


M. I. A. 3 80 ; 3 B. L. R. (A C.) 273. 

Use of cross-examination— . sv<r 6 w. R. 
18 1 ; 21 C. 401 ; 6 C. 279 = 7 C. L. R. 385. Ob- 
ject of cross-examination. 30 C. 625. There is no 
hard and fast rule as to the right of a counsel to 
demand in cross-examination the repetition of 
the whole story told in the examination in-chief. 
15 Cr. L. J. 148 = 22 I C. 724. 

SCOPE OF RE-EXAMINATION.— Alter the 
crossfexamipation of the witness on behalf of the 
accused the re-examination would ordinarily be 
directed to the explanation of the matter referred 
to in the cross-examination. 3 Pat. I. T, 32. Sgg 
also 44 I. C 343- 

See 139 .— Stc 12 B. 63. 

Bee. 142. -A LEADING QUESTION to the pro- 
secution w itness by the prosecution capnbt be 
allowed nor can the reply be used. 1 Pat. 630* 
4 Pat. L. T. 76. On this section sgg also 12 M, I. 
A. 380, 
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, _ , , 143. Lending questions may be asked in cross- 

Whert they may be asked. examination. 

144. Any witness may be asked, whilst under examination, whether any con- 

tract, grant or other disposition of property, as to which 
writing 6 * 106 48 t0 m * tters ln be is giving evidence* ^as not contained in a document, 
n£ ’ and if he says that it was, or if he is about to make any 

statement as to the contents of any document, which, in the opinion of the Court, 
ought to be produced, the adverse party may object to such evidence being given 
until such document is produced, or until facts have been proved which entitle the 
party who called the wpness to give secondary evidence of it. 

Explanation . — A witness may give oral evidence of statements made by other 
persons about the contents of documents if such statements are in themselves relevant 
facts. 

Illustration. 

The question is, whether A assaulted B. 

0 deposes that he heard A say to D — “ B wrote a letter aceusing me of theft, and 
I will be revenged on him.” This statement is relevant, as showing A’s motive for the 
assault, and evidence may be given of it, though no other evidence is given about the letter. 

145. A witness may be cross-examined as to previous statements made by him 

in writing or reduced into writing, and relevant to matters 
Cross-examination as to pre- j n q Uest i on without such writing being shown to him, or 

being proved ; but, if it is intended to contradict him by 
the writing, his attention must, before the writing can be proved, be called to those 
parts of it which are to be used for the purpose of contradicting him. 

146. When a witness is cross-examined, he may, in 
Questions lawful in cross- addition to the questions hereinbefore referred to, be 
examination. asked any questions which tend — 

( 1 ) to test his veracity, 

( 2 ) to discover who he is and what is his position in life, or 

( 3 ) to shake his credit, by injuring his character, although the answer to such 
questions might tend directly or indirectly to criminate him or might expose or tend 
directly or indirectly to expose him to a penalty or forfeiture. 

Sec. 143. — In the course of cross examination 31 I C. 354 = 17 Bom. I>. R 59. Previous state* 
by the defence for eliciting facts in their favour ments can be used only for the purposes of 
from the prosecution witness, the defence are cross-examining a witness. They cannot be 
entitled under S. 143, to ask leading questions, admitted as evidence against an accused. 12 Cr. 
21 C. L. J. 331 * C W. N. 676^42 Cal 957. L. J, 214 = 157 P. L. R. 1911=10 1. C. 119. 
The Court may, in its discretion under S. 143, Statements taken under S. 164. Cr. P. C. and not 
permit the prosecution to cross Examine a wit- covered by S. 288 are inadmissible against the 
ness even though he had been originally called accused. But they can be used for the purpose 
by them with regard to the matteis elicited by of contradicting the statements subsequently 
the defence. ( /bid .) Leading questions such as made in Court by the persons making the former 
Can prpperly be pat in. cross examination of a statements. 27 I. C. 196 =*tj O C.363. Advo* 
hostile witness cannot be put by the Public Pro- catei and Pleaders may examine witnesses in 
secutor in examination in-chief. 2 Pat. I.. T. 757. their chambers or elsewhere before such witnesses 
If a Judge disallows a question, the pLader appear in Court if they think fit. 14 I* C. 763=5 
should have the question, and order disallowing Bur. L. T. 38. Such examination is not made 
it recorded if such, a refusalis illegal. 36 I. C. with intent to fix witnesses down to certain evi* 
468 = 9 Bur. L. T. 133. On this sec. see 37 C 467. dence, but is made to ascertain what they know 
Sec, 144. — See C. 141 ; 19 A. 390 at p. 421 ; and to enable the case to be conducted properly. 
12 Cr. Li* J. 214 Ibid . Writing need not be produced in absence 

Sec. 145. — As to the application of S. 145 to of intention to contradict A, I. R. 1925 Mad. 145, 
police-diaries, see the Code of Criminal Procedure, Sec*. 146 — 152. RELEVANCY OF QUESTIONS. 

($98 (.Act V of 1898), S, 172. Scope and appli- —A question put to a female witness whether she 
cation of the section. See 19 A. '390 ; Rat. 610 wa& made pregnant by one X, in a case reliUng 
and 924; 11 B. H. C. 120; 20 C 642 ; 31 C. to titfe to property would be relevant if the point 
14,2 l 33 C. 1023 ; 28 C. W, N. 587. Pirst inf or- was whether by reason of unebastity she could 
nptign M report. , See 8 Lah, 605 ; see alsc 54 Cal. not Inherit her husbhnd’s property. But If the 
237 ; Deposition not read over to witness as re* object was to impeach her credit, S$. 146 and 148 
gutted by 360, Cr. P f C, 6 pat. 478 = 104 I. 4 C. to 152 must be considered. 6 $ I. C. 692. un sec* 
Ido = 8 Pat. L, T. 773 = A. I. R. 1927 Pat. 315. 146, see 3 M. 271 t 9 Ct. L. J. 370 j 18 Cj W.» 

Attention of complainant to be drawn to state- N. 185. Puttitfgt scandalous questions is cross- 
ments used in cross-examination to contradict, examifiatiod. 2 Weie *8x$k . . . 
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.... ' 147 . If any suchr question relates to a matter rele- 

led to'anTwcr* 88 1 ° te COmPel vant to the suit or proceeding, the provisions of section 

132 shall apply thereto. 

148 . If any such question relates to a matter not relevant to the suit or proceed* 
r . ing, except in so far as it affects the credit of the Witness 

t(on 0 s h r a ll O be e asked W and whtn by in i urin g his character, the Court shall decide whether 
witness compelled to answer. 0r not the witness shall be compelled to answer it, and 

may, if it thinks fit, warn the witness that he is not obliged 
to answer it. In exercising its discretion, the Court shall have regard to the following 
considerations : — 

, (1) such questions are proper if they are of such a nature that the truth of the 
imputation conveyed by them would seriously affect the opinion of the Court as to the 
credibility of the witness on the matter to which he testifies ; 

(2) such questions are improper if the imputation which they convey relates to 
matters so remote in time, or of such a character, that the truth of the imputation would 
not affect, or would affect in a slight degree, the opinion of the Court as to the credi- 
bility of the witness on the matter to which he testifies ; 

(3) such questions are improper if there is a great disproportion between the 
importance of the imputation made against the witness's character and the importance 
of his evidence ; 

(4) the Court may, if it sees fit, draw, from the witness’s refusal to answer, the 
inference that the aswer if given would be unfavourable. 


Question not to be asked 
without reasonable grounds. 

it conveys is well-founded. 


149 . No such questions as is referred to in section 
148 ought to be asked, unless the person asking it has 
reasonable grounds for thinking that the imputation which 


/ Hunt rat 10 ns. 


(a) A barrister is instructed by an attorney or \akil that an important witness is a 
dakait. This is a reasonable ground for asking the witness whether he is a dakait. 

(b) A pleader is informed by a person in Court that an important witness is a 
dakait ; the informant, on being questioned by the pleader, gives satisfactory reasons for 
his statement. This is a reasonable ground for asking the witness whether he is a dakait. 

(e) A witness, of whom nothing whatever is known, is asked at random whether 
he is a dakait. There are here no reasonable grounds for the question. 

(d) A witness, of whom notliing whatever is known, being questioned as to his mode 
of life and means of living, gives unsatisfactory answers. This may be a reasonable ground 
for asking him if he is a dakait. 


150 . If the Court is of opinion that any such question was asked without rea- 
sonable grounds, it may, if it was asked by any barrister, 
pleader, vakil or attorney, report the circumstances of the 
case to the High Court or other authority to which such 
barrister, pleader, vakil or attorney is subject in the exer- 

cise of his profession. 

151 . The Court may forbid any questions or inquiries which it regards as inde- 

cent or scandalous, although such questions or inquiries 
Indecent and scandalous may k ave some bearing on the questions before the Court, 
questions. unless they relate to facts in issue, or to matters necessary 

to b$, known in order to determine whether or not the facts in issue existed. 


Procedure of Court in case 
of question being asked with- 
out reasonable grounds. 


Sac. 147.-17 C. 344 ; 39 Bom. 386. 

Sec. 148 — See 26 A. 371 ; 17 C. 878; 1 1 Cr. L. 
J. 403=6 I.C. 7S2; 210.392; 4 C. W. N. 

684. 

flee. 149 .«~Counsel for prisoner should not 
state’as exisdnopfActs* matte™ which be had b$en 
tfdlB ift bll iwfttctictti on the authority pf t|re 

134 


prisoner but which he does not propose to prove 
by evidence or suggest in cross-examination of 
prosecution witnesses. 30 I. C 128 — 19 C. W. N. 
923^21 C. L. J. 196 ; See 18 C. W. N. 185. 

Sea. 150 —See 19 B. 340. 

Sec. — Indecent or scandalpus question — 

Latitude to Counsel, $2 I.C 54 = 29 Cr. L. J. 566. 
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Questions intended to insult 
or annoy. 

offensive in form. 


152. The Court shall forbid any question which 
appears to it to be intended to insult or annoy, or which, 
though proper in itself, appears to the Court needlessly 


153. When a witness has been asked and has answered any question which is 
relevant to the inquiry only in so far as it tends to shake 

contradic t°" answ ers" uf" q*ues- his credit in j urin £ his character, no evidence shall be 
tions testing veracity. given to contradict him ; but, if he answers falsely, he may 

afterwards be charged with giving false evidence. 
Exception. — (i) If a witness is asked whether he has been previously convicted 
of any crime and denies it, evidence may be given of his previous conviction. 

(2) If a witness is asked any question tending to impeach his impartiality 
and answers it by denying the facts suggested, he may be contradicted. 


Illustrations. 

(a) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a fraudu- 
lent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(b) A witness is asked whether he was not dismissed from a situation for dishonesty. 
He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not 011 that day at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which affects his 
credit, but as contradicting the alleged fact that B was seen on the day in question in 
Lahore. 

In each of these cases the witness might, if his denial was false, be charged with 
giving false evidence. 

(d) A is asked whether his family has not had a bloodfeud with the family of B 
against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the question tends to 
impeach his impartiality. 


Question by party to his 
own witness. 

party. 

Impeaching credit of wit- 
ness. 


154. The Court may, in its discrerion, permit the 
person who calls a witness to put any questions to him 
which might be put in cross-examination by the adverse 

155. The credit of a witness may be impeached in 
the following ways by the adverse party, or, with the con- 
sent of the Court, by the party who calls him : — 


Sec. 152 — See 18 Bom. 468 (470) ; 3 M. H. C. 
37 2 ; 2 Weir 819. 

8ec. 153 , — See 11 B.H. C. 169 ; 9 Cr. L.J. 226. 
The principle of this section should be observed 
in examination on commission also. 47 C. 1043. 

Sec, 154 . — See 28 C. 594 ; 13 C. 53 ; 12 M.I.A. 
380. Hostile witness, who is— A witness is 
not necessarily hostile because in an absent- 
minded moment he admits the truth. Before a 
prosecution witness can be declared hostile, 
there must be good ground for believing that 
the statement he made in favour of the defence 
is due to enmity to the prosecution. 44 I. C. 33=* 
3 Pat. L. f. 419 = C iqi8) Pat. 254. A witness 
who is unfavourable is not necessarily hostile ; a 
hostile witness is one who from the manner in 
which he gives his evidence shows that he is not 
desirous of telling the truth. 49 Cal. 93 = 34 C. 
L. J. 107= 1922 Cab 267 ; (47 Cal 1043 Ref.) 
It must be understood that a witness should be 
ci^ss-examined to be discredited altogether and 
not merely to get rfd of part of his testimony. 71 


I. C. 657=37 C. L. J. 173 = 1923 Cal. 463. Result 
of cross examining one’s own witness, 53 C. 372. 

Secs. 155 — 167 . IDENTIFICATION IN JAIL— 
Value of, as Evidence.— Evidence of identifi- 
cation in the jail cannot be treated as substantive 
evidence in the trial as it is not on oath, and is 
made in extra-judicial proceedings. 19 A. L. J. 
947. When a person, who makes such an identifi- 
cation, states in Court that he can identify no 
one, the evidence of identification is not 
admissible, /bid. Where in the Sessions 
Court witnesses retracted the statements made 
before the comitting magistrate, Held , under S, 
155. the statements made to the police and to' the 
committing magistrate are relevant to contradict 
their evidence before the Sessions Court given in 
place of their retracted statements. 46 Bom. 97 = 
23 Bom. L. R. 820=1922 Bom. 108. Statements 
cf witnesses made to the Police should be „used to 
corroborate them except in very special circum- 
stances. The evidence of 4 witness hostile lip tl ftp 
CroWn may.be impeached by refe«ett«b. m 
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( 1 ) by the evidence of persons who testify that they, from their knowledge 
of the witness, believe him to be unworthy of credit ; 

( 2 ) by proof that the witness has been bribed, or has [accepted] 1 the offer of 
a bribe, or has received any other corrupt inducement to give his evidence ; 

( 3 ) by proof of former statements inconsistent with any part of his evidence 
which is liable to be contradicted ; 

( 4 ) when a man is prosecuted for rape or an attempt to ravish, it may be 
shown that the prosecutrix was of generally immoral character. 

Explanation . — A witness declaring another witness to be unworthy of credit 
ipay not, upon his examination-in-chief, give reasons for his belief, but he may be asked 
his reasons in cross-examination, and the answers which he gives cannot be contra- 
dicted, though, if they are false, he may afterwards be charged with giving false evi- 
dence. 

Illustrations. 

(a) A sues B for the price of goods sold and delivered to B. 

C says that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he had not 
delivered the goods to B. 

The evidence is admissible. 

(b) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound of which he died. 

Evidence is offered to show that, on a previous occasion, C said that the wound was 
not* given by A or in his presence. 

The evidence is admissible. 


156. When a witness whom it is intended to corroborate gives evidence of any 
relevant fact, he may be questioned as to any other cir- 
cumstances which he observed at or near to the time or 
place at which such relevant fact occurred, if the Court 
is of opinion that such circumstances, if proved, would 
corroborate the testimony of the witness as to the relevant fact which he testifies. 

Illustrations. 


Questions tending to corro- 
borate evidence of relevant 
fact admissible. 


A y an accomplice, gives an account of a robbery in which he took part. He describes 
various incidents unconnected with the robbery which occurred on his way to and from 
the place wheie it was committed. 

Independent evidence of these facts may be given in order to corroborate his evidence 
as to the robbery itself. 

157. In order to corroborate the testimony of a 

Former statements of wit- w jt ness an y former statement made by such witness 
ness may be proved to corro- . . ’ x . . 

borate later testimony as to relating to the same fact at or about the time when the 
same fact. fact took place, or before any authority legally com- 

petent to investigate the fact, may be proved. 


Police diary. 45 I C. 272=5 Pat. L. J. 568 = 
1918 Pat. 95. S. 162, Cr. P. Code, allows the credit 
of a witness to be impeached, by a statement 
which he is alleged to have made to the Police in 
the course of an investigation under Chapter XIV 
of the Code though no person is bound to state 
the truth to the Police in the course of the above 
investigation. 41 I. C. 668= 18 Cr. L. J. 844 The 
statement to the Police is not evidence like a 
statement made on oath before a competent 
authority. Ibid. 

See. 155. — 1 Substituted by Act XVII I of 1872 
S. v 1. See 6 Bur. L. J. 86 « 104 I. C, 377 = A 1 . 
R* 1927 Rang. 247 ; 25 A. L. j. 994, Section if 
affected by S. 162, Cr.P.C, 4 Rang. 72 ; Stat^nunt 
made before coroner is admissible at trial. 28 
Bom. L. R. 775 = A. I. R. 1026 Bom. 404. First 
Information Report admissible in defence to 
impeach informant’s veracity. A. I.R. 1927 Cal. 
17 “44 C. L. J. 253. 

Sec. 157 . MEANING OF WORDS.— The words 


‘legally competent* mean having power under 
some law, statutory or otherwise. The section is 
controlled by S. 162, Cr. P. C. 25 M. I.. T. 379 
-50 I. C. 834 = 10 L. W. 239. See also 35 M. 
397 = 14 Ind. Cas. 896 = 12 M. L. T. 1 (F. B.) ; 4 
Rang. 72 = 27 Cr. 1 . J. 881 =96 I C. 145=5 Bur. 
L. J. 30 = A. I. R. 1926 Rang. 116. A statement 
of raped girl in answer to person who saw her 
weeping is admissible. 5 I ah. 324 -82 I. C. 129 
= 2^Cr,LJ. 1201 =(1924) La h. 609 ; Kan ungo 
is a person in authority. 12 Cr L. J. 480. Docu- 
ment showing ownership of land adjacent to dis- 
puted land is admissible to corroborate the testi- 
mony of ownership. 44 C. L. J. 582 =99 I. C. 907 
= A I. R. 1927 Cal. 230. 

SCOPE AND APPLICATION OF SECTION 12 

Bom. L. R. 663 ; 25 M 183 (210) ; 7 A.L.J. 468 ; 
34 C. 129 ; 2 C. W. N. 702 ; 4 Bom. L. R. 434. 

Illustrative Cases.— Sanderson, c. 
Where a party files a petition on the date of 
hearing asking for adjournment on the ground 
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158. Whenever any statement, relevant under section 32 or 33, is proved, all 

matters may be proved either in order to contradict or to 
What matters may be corro borate it, or in order to impeach or confirm the credit 

proved statement relevant of the person by whom it was made, which might have 
under Section 32 or 33. been proved if that person had been called as a witness 

and had denied upon cross-examination the truth of the 

matter suggested. 

159. A witness may, while under examination, refresh his memory by referring' 

to any writing made by himself at the time of the trans- 
RefresMng memory. action concerning which he is questioned, or so soon 

afterwards that the Court considers it likely that the transaction was at that time fresh 
in his memory. 

The witness may also refer to any such writing made by another person, and 
read by the witness within the time aforesaid, if when he read it he knew it to be correct. 

When witness may use Whenever a witness may refresh his memory by re- 

copy of document to refresh ference to any document, he may, with the permission of 
memory. the Court, refer to a copy of such document ; 

Provided the Court be satisfied that there is sufficient reason for the non-pro- 
duction of the original. 

An expert may refresh his memory by reference to professional treatises. 


that his pleader cannot attend Court that day on 
account of Hartal the fact of filing the petition 
as well as its contents can be proved and are ad- 
missible, though not perhaps sufficient to chaige 
the pleader with professional misconduct. 
Woodroffe , J -The petition is admissible. 49 
Cal. 732-35 C.L.J. C.W.N. 389 (F.B.) 

First Information Report is admissible. 54 Cal. 
237 = 99 I. C. 227 = A. I, R 1927 Cal. 17 Where 
a statement made to a Police officer is not the 
first information under S. 154 of Cr. P. Code, the 
Magistrate mu^t take fiom the police-officer, a 
statement, that the particular statement was made 
to him, 61I.C 650-22 Cr. L. J. 410 (Cal.) ; 

see also 5 Lah. 324-82 I. C. 129-1924 Lah. 
609. A Kanungo deputed to make inquiry under 
S. 148 of the Cr P. Code may ghe his deposition 
and his report is admissible to Corroborate his 
sworn testimony. 12 I. C. 88 — t 2 Cr. L. J. 4^° 
(Cal.)- A statement made to the Deputy Superin- 
tendent of Police in which the informant gave an 
account ofwhat occurred is admissible in evidence 
as the Deputy Superintendent of Police is an 
officer legally competent to investigate the facts of 
a murder and dacoity, within the meaning of 

S 157, 45 M L. J. 279 = 75 L r * 6 95-* «923 Mad. 

694. Statements by witnesses recorded by a Police 
Superintendent during investigation are not ad- 
missible in evidence nor oral evidence based on 
such statements. 4< M. 766 ; (35 M. 397 Ref. to) 
(Per White* C. /. and Ayling , /.)— The ‘Local 
area’, of an officer of C. I. D. is the Presidency of 
Madras and he is therefore competent to investi- 
gate an offence under the Cr. P. Code (Sanharan 
Hatr* J , Contra.) An Inspector of the C. I. D. 
is not one of the officers legally entitled to inves- 
tigate an offence under S». 157 to 167 of the 
Cr, P. C., and so his evidence is not admissible 
U»d«r S’ 157, ( White , C. J , Sankaran N air 
awt AyHnz. 7/4. , ,35. Mad M - . l - J- 


490-14 I. c. 849. But see A. I. R. 1927 Cal. 
17-44 Cr. L J, 253. An officer of the C. I. D 
who investigates a matter under the order of 
his superior is not an officer ‘ legally competent, 
within the meaning of S.T57 as he does not derive 
his power from the Police Act or the Cr. P. C. 35 
Mad. 197^13 Cr. L. J. 3*52-14 I.C. 896 (F. B.). 
A Parchnima is not evidence of the statements 
contained therein and it should be proved and 
exhibited as relevant evidence of those statements. 
12 I. C. 209- 12 Cr. 1 .. J. 489. Anybody who has 
seen a place may be examined as to what he saw- 
under the general provisions of law'. 12 I. C. 88 
= f 2 Cr. L. J. 480 (Cal.) A statement admissible 
under S, [57 can be proved by a person to whom 
it was made. E' idence of a person who hears a 
statement being made is as direct proof of the 
same as the evidence of a person w'ho sees a deed 
is proof of the deed being done. 58 I. C. 344 - 
21 Cr. L. J. 76c. 

See. 158. See 8 Pat. L.T. 510 — 101 I. C. 289 — 
5 Pat. 777 — A I. R. 1927 Pat. 61. Scope of. 
A. I. R. [926 I.ah 122. 

Sec. 159 . Refreshing Memory A witness 

can be compelled to refresh bis memory by 
reference to any memorandum or other writing 
prepaied by the witness, if there is a lapse of 
memory on a point asked of the witness. On 
this section, see also 8 C. 732 ; 19 C. W. N. 890 ; 
1 1 B. H. C. 123 ; I f B. 657 ; 32 M. 384 ; A. I. R. 
1926 Lab. 51. Where the writing brings to the 
mind of the witness neither any recollection of 
the facts mentioned in it nor any recollection of 
the writing itself, but which nevertheless enables 
him to swear to a particular fact from the convic- 
tion of his mind on seeing a writing, which he 
knows to be genuine the witness may refresh his 
memory by referring to the writing. 40 C. <73-26 

C.W.N. 680-35 C.L.J. 279. v 
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Right of adveise party as 
to writing used to refresh 
memory. 


< ' ’ . ■ ' . 160. A witness mfcy also testify to facts mefttioiiitl 

dol^en. 0 ^ mention ^ 1 in i« any such _ document as is mentioned insect ton t S 9, 
section 159 . although he has no specific recollection of the facts them- 

selves, if he is sure that the facts were correctly recorded 

in the document. 

Illustration . 

A book-keeper may testify to facts recorded by him in books regularly kept ill the 
course of business, if he knows that the books were correctly kept, although he has for- 
gotten the particular transactions entered. 

161. Any writing referred to under the provisions of 
the two last preceding sections must be produced and 
shown to the adverse party if he requires it : such party 
may, if he pleases, cross-examine the witness thereupon. 

162. A witness summoned to produce a document shall, if it is in his posses- 

• , . sion or power, bring it to Court, notwithstanding any 

ro action o ocuments. objection which there may be to its production or to its 

admissibility. Th v validity of any such objection shall be decided on by the Court, 

The Court, lit sees fit, may inspect the document, unless it refers to matters 
of State, or take other evidence to enable it to determine on its admissibility. 

If for such a purpose it is necessary to cause any document to be translated, 

• the Court may, if it thinks fit, direct the translator to 

ranslation o documents. k ee p ^ contents secre t f unless the document is to be 

given in evidence ; and, if the interpreter disobeys such direction, he shall be held to 
have committed an offence under section 166 of the Indian Penal Code. 

163. When a party calls for a document which he has given the other party 
notice to produce, and such document is produced and 
inspected by the party calling for its production, he is 
bound to give it as evidence if the party producing it 
requires him to do so. 

164. When a party refuses to produce a document 
which he has had notice to produce, he cannot afterwards 
use the document as evidence without the consent of the 
other party or the order of the Court. 

Illustration . 

A sues B on an agreement and gives B notice to produce it. At the trial A calls 
for the document and B refuses to produce it. A gives secondary evidence of its contents. 
B seeks to produce the document itself to contradict the secondary evidence given by A, 
or in order to show that the agreement is not stamped. He cannot do so. 

165. The Judge may, in order to discover or to obtain proper proof of relevant 
facts, ask any question he pleases, in any form, at any time 
Judge’s power to put ques- of any w jt nesSj or 0 f t he parties about any fact relevant or 

irrelevant ; and may order the production of any docu- 


Giving, as evidence, of 
document called for and 
produced on notice. 


Using, as evidence, of docu- 
ment production of which was 
refused on notice. 


tion or order production. 


Sec. 160.— See also notes under S. 159 ; See 19 
A. 390 (Special Diary) ; 11 B. 657 ; 31 C. 1050 ; 
32 M. 384; 11 B. H. C. 120 (Statement to 
police officers), 97 I. C. 200=® A. I. k, 1926 Cal. 
988 » 43 C. Lm J. 479 (Engineer’s report;. 

Sec. 161.--.SVr 8 C. 74 5 » 5 L. B. R. 40 = 2 I. 
C. 535* 

Sec, 160. See 3 C. 742 { 16 C. W. N 431*= 
15 I. C. 77 i 45 I. C. 89 3. 

Sec. 168 — Production of document* by defen- 
dant.— Inspection by plaintiff — Court cannot 
admit without pi oof. 72 I.C. 459 » 18 L.W. 165 « 
19 33 Mad. 607. S, 163 does not render proof of 
the document unnecessary nor alter the normal 
incidence oi burden of proof . Quaere. Whether 
S, 163 is applicable to accounts produced under 
the procedure for discovery or only to accounts 
produced after the trial has £egun. (/0ty}« 


Sec. 165. — The provisions of the section cannot 
be used in contravention of S. 162, Cr.P.C. 4 
Rang. 471 =99 I.C. 1019 = A. I.R. 1927 Kang. 74 ; 
27 Cr.L.J. 277 = 92 I.C. 453=5 Cr. R ‘ 5*6 = A. I. 
R. 1926 Cal. 147. Power of Judge to send for 
additional witness, to summon material witness, 
and to examine persons present. See 6 C. 279 *» 
7 C. L. K. 385. Judge not to cross-examine on 
points which pleaders will examine upon {Ibid.), 
Whether Judge can put irrelevant questions* see 
Cr. Kg. 14*10 1885 ; Right to cross-examine wit- 
nesses summoned by Court. 3 B. L. R* (A. C.) 
158 i 5 C. 164 j 24 C. 288 ; 29 C, 287 ; 10 B. 185 
«it B.II.C. 166. Mere sending for document 
does not make evidence in the case. 11 B. H. C. 
ifi6. In criminal cases, the moment witness 
commences giving evidence which ie inadmissible 
he should be stopped by the Court. Per Afarkby } 
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raent or thing ; and neither the parties nor their fcgents shall be entitled to make 
any objection to any such question or order, nor, without the leave of the Court, to 
cross-examine any witness upon any answer given in reply to any such question : 

Provided that the judgment must be based upon facts declared by this Act to 
be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to compel any 
witness to answer any question or to produce any document which such witness would 
be entitled to refuse to answer or produce under sections 121 to 131, both inclusive, if 
the question were asked or the document were called for by the adverse party ; nor 
shall the Judge ask any question which it would be improper for any other persoft to 
ask under section 148 or 149 ; nor shall he dispense with primary evidence of any 
document, except in the cases hereinbefore excepted. 

166. In cases tried by jury or with assessois, the jury or assessors, may put any 

. questions to the witnesses, through or by leave of the 

put^esdon 11 ^ ° l aSS6SSOrS t0 Judge, which the Judge himself might put and which he 
s considers proper. 

CHAPTER XI. 

Of Improper Admission and Rejection of Evidence. 

167. The improper admission or rejection of evidence shall not be ground of 
No new trial for improper itself for a new trial or reversal of any decision in any 

admission or rejection of evi- case, if it shall appear to the Court before which such 
dence * objection is raised that, independently of the evidence 


J. in 7 W. R. (Cr.) 25; see also Field 6th Ed., 
p, 482. Even though a document is not produced 
at the first hearing of a case the Court can call 
for the document under S. 165. 25 O. C. 2$6 = 7o 
I. C. 278 = 1923 Oudh 59. 

dec. 107. Scope of Section. —Under S. 167, 
improper admission is no ground for a new trial if 
there is other evidence sufficient to support the 
conviction. 59 I. C. 560 = 22 Cr. L. ]. 128—2 
Lah. L. J . 663. See also 82 I . C. 283 = 2 5 Cr. 
L. J. 1275 ; 99 I. C. 189 = A. I. R. 1927 Cal. 1 = 
31 C. W. N. 32 ; 95 I C. 273 = A. I. R. 1926 P. 
211=7 Pat. L. T. 671 = 27 Cr. L. J. 753. Where 
the High Court after excluding the evidence 
improperly admitted, found that the lemaining 
evidence was not of such a character that a 
conviction might reasonably be based upon it, the 
conviction and sentence were set aside. 1 C. 207; 
2 Bom. 61 ; 9 Bom. H. C. 358. Duty of appellate 
Court where evidence has been improperly 
admitted in the lower Court. See h W. R. (P.C.) 
8; 6 B. L, R, 495 ,* 14 M. I. A. 86 = 12 W. K. 
(P. C.) it ; 6 M. I. A. 232 ; 8 M. I. A. 199 ; 7 C. 
293 ; 8 C. 739. Effect of relevant evidence 
improperly proved. See 11 B. 320 ; 6 C, L, R. 
497. Effect of evidence admitted at improper 
stage of the case. See 13 M. I. A. 83 =5 B. L. R. 
App. 54. Additional evidence in appellate Court, 
where relevant evidence was imporperly shut out 
in lower Court. 4. A. 306. A Magistrate cannot, 
import his personal opinion, about the personal 
character, in the decision of the case before him 
near can he refuse to believe evidence in the 
accused’s favour on that account, to Cr. L. J. 
283 ; 50 I. C. 171. A misdirection to the jury is 
strictly not a case of improper admission or a 
rejection of evidence within the meaning of S. 167. 
42 I.C. 161 ® 18 Cr. L. J. 929 ® 10 Bur. L. T. 123 
(F. B.). 

Grounds on which re-hearings are 
ALLOWED. — The High Court upon the hearing 
pf second or special appeal have remanded cases 


for reconsideration and fresh decision by the 
lower appellate Court where important evidence 
had not been carefully considered by such Court. 
(1 Jur N. S. 35.); where the judgment of the 
lower Appellate Court was based on part of the 
evidence only (24 W. R. 160 ; 24 W. R. 291) ; 
where the importance of a particular piece of 
evidence has been much under-rated (24 W. R. 
192) ; where witnesses were discredited for gene- 
ral reasons not affecting the credit of any indivi- 
dual deponent (24 W. R. 251; ; where the judge 
of the lower Appellate Court had not recorded 
his judgment in the manner required by law, r/*., 
section 359 of the old (section 201 of the ne\\ ) 
Code of Civil Procedure, which requiies that the 
judgment should contain the point or points for 
determination, the decision thereupon, and the 
reasons for such decision. (7 B. L. R- App. 14 = 
23 W. R. 266) ; where the lower Appellate Court 
had otherwise dealt with the evidence in an 
improper manner (24 W.R. 119 ; Ibid 289 ; Ibtd 
343 I Ibid 338 ; Ibid 43 1 1 8 W. R. 395 ; 7 B. L. 
R. App. 47 ; where a fact had been found by the 
lower Court upon evidence part of which was 
inadmissible. (3 B.L R. 258) ; where the judg- 
ment showed on the face of it want of due consi- 
deration of the evidence and the introduction of 
extraneous matter (22 W. R. 9); where the 
judgment of the lower Court mis-stated the most 
important facts (24 W. R. 171) ; where relevant 
evidence was considered to be no safe guide, and 
treated as worthless without being disbelieved (7 
C. 263 = 8 C. L, R. 449), it was held to be an 
error in law within the meaning of section 372 of 
the olde Code of Civil Procedure, when the lower 
Court found on no evidence or on what Was not 
legal evidence ( Marshall’s Reports 32a); when 
secondary evidence was improperly admitted in 
the place of primary (9 W. R, 517); when the 
lower Court dealt improperly with presumptions 
of law (9 W. R. 338) ; or with presumptions of 
fact (1 M. H. C* 139) ; Sit also the foHowfdg 
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objected to and admitted, there was sufficient evidence to justify thfc decision, or that 
if the rejected evidence had been received it ought not to have varied the decision. 

SCHEDULE. 

Enactments repealed. 

■ (See section 2.) 


Number and year. 


Title. 


Extent of 
Repeal. 


Stat. 26 Geo. Ill, 
Cap. S7. 1 



For the further regulation of the trial of peisons 
accused of certain offences committed in the East 
Indies ; for repealing so much of an Act, made in the 
twenty-fourth year of the reign of His present 
Majesty (intituled “ An Act for the better regulation 
and management of the affairs of the East India 
Company, and of the British possessions in India, 
and for establishing a Court of Judicature for the 
more speedy and effectual trial of persons accused of 
offences committed in the East Indies ”), as requires 
the sei vants of the East India Company to deliver 
inventories of their estates and effects for rendering 
the laws more edectual against persons unlawfully 
resorting to the East Indies ; and for the more easy 
proof in certain cases, of deeds and writings executed 
in Great Britain or India. 


Section 38 so far as 
it relates to Courts of 
Justice in the Fast 
Indies. 


Stat. 14 & 15 Viet., 
cap. 99. 2 


To amend the law of evidence 


Section 1 r and so 
much of section 19 
as relates to British 
India. 


[* * Repealed by Act XII of 1927 

i 

l 

[* » * 1 * • * 


So much as has not 
been heretofore repeal- 
ed Section 237. 

* *' *i 


cases, 2 N. W P. 172. (Discretion properly or 
improperly exercised by Lower Court) 22 W. R. 
352 ; 23 W. R. 144 ; 23 W. R. 250 (construction 
of deposition of witnesses not a question of law) 
See Field. 6th Ed. p. 489. 

Grounds on which reviews and re hear- 
ings HAVE BEEN ALLOWED OR NOT. — On the 
subject of reviews the following cases may be 
Usefully referred to :• — 8 B. L. R. Appel. 34 
(Review not to be granted without proof of the 
truth ot the ground on which it is asked.) 6 B. L. 
R. 126 (Raising of new point which had been 
discussed at the original hearing). 6 B. L R. 333. 
(Cannot be admitted by Lower Appellate Court 
after a special appeal). 3 B. L. R. 346 (Grounds 
for admitting); 7 Moo. I. A. 304 (Distinction 
between review and appeal) ; 3 W. R. Act X 169 
(Judge improperly granting review of predeces- 
sor^ judgment), 11 B. L. R 423; 20 W. R. 84 
(Appeal allowed when no enquiry or proof that 
new evidence could not have been produced at 
original trial). 20 VV. R 180. (Bower to grant 
strictly limited by the provisions of the Code) 
(*883) 5 All. 14 (Grounds not of review but of 
appeal); (1H80) 9 Cal. 209; 12 C. L. R. 64 

(Discretion of Court to re-hear whole case or 
particular point merely); (1876) 1 Mad. 396, 
(Omission to consider important documentary 


evidence a ground of review. ( 1877) 2 Cal. 131 = 
L. R. 3 I. A. 221. (Review though no error in 
law and no discovery of fresh evidence) ; ( 1870) 
2 Mad. 10 (Review by successor) (1882) 8 Cal. 
700 = (1884) 10 Cal. 297 (Review or new trial 
in Provincial Small Cause Court (1882) 8 Cal. 
287 = 10 C.L.R. 275 =(1884) 7 Mad. 307. (How 
far a new ruling entitles to a review) (1884) 6 
All. 292. The Privy Council have, however, in 
recent cases repeatedly pointed out that in second 
appeal the finding of the lower Courts cannot be 
interfered with however erroneous they may 
appear to be unless there be an error or defect in 
procedure, provided they had before them evF 
dence proper for their consideration in support of 
their findings. But a finding without evidence to 
support it is a substantial error in the proceedings 
and a good ground for second appeal. ( 14 C. 740 
= 14 I. A. 10 1 ; 17 C. 297 = 16 I. A. 233 ; 18 C» 23; 
19 C. 249 = 19 I. A 1 ; 20 C. 03 ; 9 C. 309 ; 17 C. 
875 = 17 I. A. 65). The duties of Criminal Courts 
exercising appellate jurisdiction are defined in 
Code of Criminal Procedure (Act V of 1898). 

1 SCHED. The East India Company Act* 1786, 
Col. of Stat. Voi. I. 

a Short Title. The evidence Act, 1857 — See 
the Short Titles Act, 1876 (59 & 60 Vic. C. 14) * 
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THE FATAL ACCIDENTS ACT (XIII OF 185S.» 

Short title given, Act 14 of 1897. *' -t 

Rep. in pt., Act 9 of 1871. 

Ss. 1, 4 rep. in pt., Act 10 of 1914. 

Declared in force — 

Throughout B. I., except as regards the Scheduled Districts, Act 15 of 1874, s. 3; 
in the Santlial Parganas, Reg. 3 of 1872, S. 3, as amended by Reg. of 1899, S, 3 in the 
Angul District, Reg. 3 of 1913, S. 3; in Upper Burma (except the Shan States), Act 13 
of 1898, S. 4. 


[27th March , 1855.] 

An Act to provide compensation to families for loss occasioned 
by the death of a person caused by actionable wrong. 

WHEREAS no action or suit is now maintainable in any Court against a person 
who, by his wrongful act, neglect or default, may have 
Preamble. caused the death of, another person, and it is often-times 

right and expedient that the wrong-doer in such case 
should be answerable in damages for the injury so caused by him ; It is enacted as 
follows : — 

1 . Whenever the death of a person shall be caused by wrongful act, neglected 
or default, and the act, neglect or default is such as 

,. Su j t £ or com P ensat » on to wou id (if death had not ensued) have entitled the party 

the family of a person for loss . . , . . . , . J 

occasioned to it by his death injured to maintain an action and recover damages in res- 
by actionable wrong. pect thereof, the party who would have been liable if 

death had not ensued shall be liable to an action or suit 


1 Short title, “ The Indian Fatal Accidents 
Act, 1859.” See the Indian Shoit Titles Act, 
(14 of 1897). 

Based on the Fatal Accidents Act, 1846 (9 & 
10 Viet., c. 93;. 

This Act has been declared to be in force in 
the whole of British India, except as regards the 
Scheduled Districts, by the Laws Local Extent 
Act, 1874 (15 of 1874), S. 3. 

Sec. 1 — To establish civil liability under the 
Act against any person, it must be proved either 
that he actually committed the wrongful act him- 
self, or at the least, that he actively aided or 
abetted its commission and so took part directly 
in causing it. 16 I. C. 491 — 1 17 P, R. 1912. It 
is not enough that he knew that the Act was likely 
to be committed or that it was committed in the 
prosecution of a common object. ( Ibid Where 
a death is caused by wrongful act, the right of 
heirs of deceased to sue for damages is governed 
by the principle of the Act even where the Act is 
not in force. 64 I. C. 31 1. If a person who has 
obtained a decree under the Fatal Accidents Act 
dies after the decree, his legal representatives 
are entitled to the benefit of the decree, 103 I. 
C, 297- 

basis OF COMPENSATION.— “No very definite 
rule has been laid down as to how many years’ 
income should be allowed as compensation to the 
heirs of the deceased in a suit under the Act. 
Everything is to be taken into account, possibility 
of the earner’s death, his age and earning capa- 
city for calculating the amount of damages. 101 
1. C. 642 = A. I. R. 1927 Lah. 417. Reasonable 
sum and not actual loss is to be awarded. Length 
of life and value to the plaintiffs determine the 
amount of compensation. 9 N, L. J. 76 = 96 I.C. 


403 = A I. R. Nag. 271. Value of life depends 
on the earning rapacity of the deceased. 96 1. C. 
681 = A. I. R. 1926 All. 703 ; (A. I. R. 1922 Cal. 
317, Fol.) The principle on which compensation 
under the Act will be awarded is the same as that 
under which it would be awarded under Lord 
Campbell’s Act in England. It is compensation 
for the loss of the actual pecuniary benefit which 
the beneficiaries might reasonably have expected 
to enjoy, had the man not been killed. (38 T, 
L, R. 899 and (1922) 1 K, B. 329, relied on.) 29 
Bom. L. R. 402 = 102 I. C. 400 = A. I. 1L. 1927 
Bom. 357. Where the soul source of income of 
the deceased was cultivation by personal labour, 
the probable duration of the capacity of the 
deceased to supply labour for cultivation must be 
taken into* consideration while assessing damages 
for his death. A. I. R. 1927 All. 684 following 
42 L. J. Ex. 153. In a suit for damages, any fine 
realised from the defendant and paid to the 
plaintiff in the criminal case against the defend- 
ant should be taken into consideration. A. I. R. 
1927 All. 684. In a suit for damages under the 
Act no sentimental consideration# are relevant. 
The plaintiff cannot get higher damages because 
the deceased was brutally murdered by the 
defendant than if the death had been due merely 
to an error of judgment. A. I. R, 1927 All. 684. 
Appellate Court should not set aside award of 
lower Court unless it is capricious or unreason- 
able. See 96 1. C. 278= A. I. R._ 1926 AU. 702. 
High Court would not interfere if the amount 
awarded Is sufficient protection or reasonable 
compensation. 96 J, C. 68 1 = A. I. R. 1926 AM* 
7 03 - ' ■’ 

whcxcan Institute suit— Scale oy com- 
pensation.— M Representative ” meaning of* 
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for damages, notwithstanding the death of the person injured, and although the death 
shall have been caused under such circumstances as amount in law to fdlbirty or otheft 
crime. 

[****]! every such action or suit shall be for the benefit of the wife, 
husband, parent and child, if any, of the person whose death shall have been so 
caused, and shall be brought by and in the name of the executor, administrator or 
representative of the person deceased ; 

and in every such action the Court may give such damages as it may think 
proportioned to the loss resulting from such death to the parties respectively, for 
whom and for whose benefit such action shall be brought ; and the amount so recover- 
ed, after deducting all costs and expenses, including the costs not recovered from the 
defendant, shall be divided amongst the beforementioned parties, or any of them, 
in such shares as the Court by its judgment or decree shall direct. 


2 . Provided always that not more than one action or suit shall be brought for* 

, , and in respect of the same subject-matter of complaint 

brought ° re ° ne Smt t0 [* *. * * * *] 2 ; Provided that, in any 

fe such action or suit, the executor, administrator or repre- 

sentative of the deceased may insert a claim for and recover any pecuniary loss to 


Claims for loss to estate 
may be added. 


the estate of the deceased occasioned by such wrongful 
act, neglect or default, which sum, when recovered, shall 
be deemed part of the assets of the estate of the deceased, 


3 . The plaint in any such action or suit shall give a full particular of the person 
or persons for whom, or on whose behalf, such action or 
Ur^eic ShaU dellver partl * suit shall be brought, and of the nature of the claim in 

respect of which damages shall be sought to be recovered. 


4 . The following words and expressions are intended to have the meaning 
hereby assigned to them respectively, so far as such 
Interpretation clause. meanings are not excluded by the context or by the 


See 28 Mad. 479 = 15 M. L. J. 363. Court has 
powers to divide damages claimed and award 
between some only of the parties for whose bene- 
fit the claim is made. 1922 Cal. 3 17. Compen- 
sation for death caused by railway accident — 
Discretionary with Court in apportioning among 
relatives — Circumstances to be taken into consi- 
deration — Child— Meaning. 22 I. C. 846 = 52 
P. R. 1914. For purposes of awarding compen- 
sation under this section a son adopted after the 
death of the deceased is not a ‘ Child * within the 
meaning of the section ( Ibid .) A co-parcener of 
the deceased man is not entitled to compensation 
under the Act. Compensation should be awarded 
looking to the members of the family of the 
deceased. ro5 P. R. i 9 *S -=32 C. 18. In a 
claim for damages under the Act the reasonable 
expectation of pecuniary advantage by the 
relatives remaining alive may be taken into 
account by a Jury and damages assessed as the 
probable pecuniary loss thereby occasioned. 69 
I. C. 854. Landlord and tenant — Dwelling-house 
In a bad state of repair — License to use privies — 
Privy portion collapsing — Tenant killed— Right 
of heirs to sue for damages. 29 Bom. L. R. 78. 
The fact that the deceased in some way provoked 
the quarrel as a result of which he died, is im- 
material so far as regards the claim for damages 
under the Act {/did,). The test of injury under 
this section is not the legal liability alone, but 
the reasonable expectation of pecuniary advantage 
by the deceased’s remaining alive. 112 P. R. 
1913 = 201.0.425, The reasonableness of the 
expectation is largerly founded upon a record of 
pecuniary benefit received in the past and there 

135 


mu 9 t be something more than a mere speculation 
in the future {/did . ). (16 B. 254, Expl.) See 

also 1 All. 60. Nothing can be allowed to the 
survivors as compensation for mental suffering# 
See 4 M. L. T. 238 and cases referred to therein. 
Effect of contributory negligence, see 85 P. R. 
1894. In estimating the amount of damages to 
be awarded in an action under the Act, the 
Court must take into account all the circum- 
stances which are material for considering the 
pecuniary loss sustained. The Court must view 
the matter broadly. 52 Cal. 602=89 I. C. 679 = 
1925 Cal. 893. Death caused by negligence of 
Railway — Legal representatives — Suit for loss of 
currency notes in possession of deceased — Main- 
tainability. 6 Lah. 451=90 I. C. 1026^192$ 
Lah. 636. Scale of costs for pleader, in case 
where damages are awarded under this Act. See 
52 Cal. 602 =89 I. C. 679 = 1925 Cal. 893. 

Sec. 1 .— 1 The words “ And it is enacted 
further that ” were repealed' by Act X of 1914, 
Sch. II. 

Sec. 2 .— Act does not create fresh liability but 
only provides procedure for enforcing the liability 
under the ordinary law* 6 Lah. 451 =90 I. C. 
1026 = 1925 Lah. 636. The section has no 
application to a suit instituted againstithe wrong 
doer. 23 M. L. J. 255 = 17 I. C. 226 (13 B. 677 ; 
28 M. 487, foil.). 

2 The words “ and that every such action 
shall be brought within tw el e calendar months 
after the death of such deceased Person ” were 
repealed by the Indian Limitation Act, (IX of 
1871). For limitation, see now the. Indian 
Limitation Act (IX of 1908). 
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nature of the subject-matter; that is to say [* * *] 1 and the word “person” shall apply 
to bodies politic or corporate; and the word “parent” shall include father and mother 2 
and grand-father and grand-mother; and the word “ child ” shall include son and 
daughter and grand-son and grand-daughter and step-son and step-daughter. 


THE INDIAN FINANCE ACT (V OF 1928). 

[27 th March, 1928. 


An Act to fix the duty on salt manufactured in , or imported by land into , 
certain parts of British India , to fix maximum rates of postage under the 
Indian Post Office Act , 1898, further to amend the Indian Paper Currency 
Act , 1923, and to fix rates of income-tax. 

WHEREAS it is expedient to fix the duty on salt manufactured in, or imported 
by land into, certain parts of British India, to fix maximum rates of postage under the 
Indian Post Office Act, 1898, further to amend the Indian Paper Currency Act, 1923, 
and to fix rates of income-tax ; It is hereby enacted as follows ; — 

Short title, extent and dura- 1 . (i) This Act may be called The Indian 

tion. Finance Act, 1928. 

(2) It extends to the whole of British India, including British Baluchistan and 
the Sonthal Parganas. 

(3) Sections 2 and 3 shall remain in force only up to the 31st day of March, 

1929. 


2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so far as 
they enable the Governor-General in Council to impose by 
Fixation of salt duty. ru ] e mac je under that section a duty on salt manufactured 

in, or imported into, any part of British India other than Burma and Aden, be con- 
strued as if, with effect from the 1st day of April, 1928, they imposed such duty at the 
rate of one rupee and four annas per maund of eighty-two and two-sevenths pounds 
avoirdupois of salt manufactured in, or imported by land into, any such part, and such 
duty shall, for all the purposes of the said Act, be deemed to have been imposed by 
rule made under that section. 


3. With effect from the 1st day of April, 1928 the schedule contained in the 
First Schedule to this Act shall be inserted in the Indian 
stal rates. Post office Act, 1898, as the First Schedule to that Act. 


4. In sub-section (7) of section 19 of the Indian 
Amendment of Act X of p a p er Currency Act, 1923, for the figures “1928” the 
I923 ’ figures “1929” shall be substituted. 

5. (1) Income-tax for the year beginning on the 1st day of April, 1928, shall 

be charged at the rates specified in Part I of the Second 
Income-tax and super-tax. Schedule. 

(2) The rates of super-tax for the year beginning on the 1st day of April, 1928, 
shall, for the purposes of section 55 of the Indian Income-tax Act, 1922, be those 
specified in Part II of the Second Schedule. 

(3) For the purposes of the Second Schedule, “ total income ” means total 
income as determined, for the purposes of income-tax or super-tax, as the case may 
be, in accordance with the provisions of the Indian Income-tax Act, 1922. 


Sec. 4. — 1 The words “ word denoting the stood to apply also to persons of the feminlnfi 

Singular number are to be understood to apply gender ” were repealed by Act X of 1914 Sch. 

also to a plurality of persons or things and words 2 Step-father and Step-mother are designedly 

titrating the masculine gender are to be und^r omitted* 
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SCHEDULE I. 

Schedule to be inserted in the Indian Post Office Act, 1898. 

(See Section 3.) 

“THE FIRST SCHEDULE. 

Inland postage Rates. 

[See Section 7.] 

Letters, 


For a weight not exceeding two and a half tolas .. One anna. 

For every two and a half tolas, or fraction thereof, exceeding 
. * two and a half tolas . . One anna. 

* Postcards. 


Single 

Reply 


For every five tolas or fraction thereof 


.. Half an anna. 
. . Or.e anna. 

Book , Pattern and Sample Packets. 


Half an anna. 


Registered Newspapers. 
For a weight not exceeding eight tolas 

For a weight exceeding eight tolas and not exceeding twenty 
tolas 

For every twenty tolas, or fraction thereof, exceeding twenty 
tolas 


Quarter of an anna. 
Half an anna. 

Half an anna. 


Pa reels . 


For a weight not exceeding twenty tolas 

For a weight exceeding twenty tolas and not exceeding forty 
tolas 

For every forty tolas, or fraction thereof, exceeding forty tolas. 


Two annas. 

Four annas. 
Four annas.” 


SCHEDULE II. 
( See Section 5.) 
PART I. 

Rates of Income-tax. 


A. 


B. 


In the case of every individual, Hindu undivided family, 

unregistered firm and other association of individuals 

not being a registered firm or a company — 

(1) When the total income is less than Rs. 2,000 

(2) When the total income is Rs. 2,000 or upwards, 
but is less than Rs. 5,000 

(3) When the total income is Rs. 5,000 or upwards, 
but is less than Rs. 10,000 

(4) When the total income is Rs. 10,000 or upwards, 
but is less than Rs. 20,000 

(5) When the total income is Rs. 20,000 or upwards, 
but is less than Rs. 30,000 

(6) When the total income is Rs. 30,000 or upwards, 
but is less than Rs. 40,000 

(7) When the total income is Rs. 40,000 or upwards.. 

In the case of every company and registered firm, what- 
ever its total income 


Rate. 

Nil. 

Five pies in the rupee. 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 

One anna and three pies in the rupee 
One anna and six pies in the rupee. 

One anna and six pies in the rupee 


PART II. 


Rates of Super- tax. 

In respect of the excess over fifty thousand lupees of total 
income : — 

(1) in the case of every company 

(2) (a) in the case of every Hindu undivided family — 

( i ) in respect of the first twenty-five thousand rupees of 
the excess 

(<<) for every rupee of the next twenty-five thousand 
rupees of such excess 

(6) in the case of every individual, unregistered firm and 
other association of individuals not being a registered 
firm or a company, for every rupee of the first fifty 
thousand rupees of such excess 
(^) in the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals not 
being a registered firm or a company— 


Rate. 

One anna in the rupee. 
Nil. 

One anna in the rupee. 

One anna in the rupee, 
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(i) for every rupee of the second fifty thousand rupees 
of such excess 

(«) for every rupee of the next fifty thousand rupees of 
such excess 

{tit) for every rupee of the next fifty thousand rupees of 
such excess , 

(tv) for every rupee of the next fifty thousand rupees of 
such excess 

(v) for every rupee of the next fifty thousand rupees of 
such excess 

(vt) for every rupee of the next fifty thousand rupees of 
such excess 

(vti ) for every rupee of the next fifty thousand rupees of 
such excess 

(piii) for every rupee of the next fifty thousand lupees 
of such excess 

(fx ) for every rupee of the next fifty thousand rupees of 
such excess 

(*) for every rupee of the remainder of the excess 


One and a half annas in the rupee. 

Two annas in the rupee. 

Two and a half annas in the rupee 

Three annas in the rupee. 

Three and a half annas in the rupee. 

Four annas in the rupee. 

Four add a half annas in the rupee. 

Five annas in the rupee. 

Five and a half annas in the rupee. 
Six annas in the rupee. 


THE FOREIGN MARRIAGE ACT (XIV OF 1903). 

PREFATORY NOTE : — This Act is intended to give effect to Foreign Marriages 
Order in Council (See Statement of Objects and Reasons). 

The following are the remarks of the Ilon’ble Mr. Arundele in moving for leave 
to introduce the Bill : — li On several occasions difficulties have arisen in connection with 
the intended marriage of British subjects under the provisions of the Foreign Marriage 
Act and Foreign Marriages Order in Council, 1892, in cases where one of the parties has 
been resident in India. 

‘ i The Foreign Marriages Order in Council requires that in cases where one of the 
parties has not been resident within the district of the Marriage Officer, who is to celebrate 
the marriage, that party shall produce a certificate from the Marriage Officer of the place 
in which he or she has been resident, that proper notice lias been given of the marriage ; 
but these requirements of the Order in Council relate only to foreign countries and to the 
United Kingdom, while no instructions are given concerning notice of marriage by persons 
resident in India. 

After some correspondence between the Secretary of State and the Government of 
India, an Order in Council was issued on the 12th March, 1903, to the following effect : — 

1. The following further modifications of the requirements of the Foreign Marriage 

Act, 1892, as to residence and notice which appear to His Majesty to be consistent with the 

observance of due precautions against the solemnization of clandestine marriages, shall 
have effect in cases where one only of the parties has dwelt within the district of the Marri- 
age Officer and the other of such parties has dwelt in a Colony or in India that is to say : 

( i ) If the Marriage Officer is satisfied that such notice has been given by the 
party dwelling in such Colony or in India as may be provided by any law in that Colony 
or of the Governor-General of India in Council (as the case may be), giving effect to this 
order ; 

(ii) In any such case the oath, affirmation or declaration required by section 7 of the 

Foreign Marriage Act shall be made subject to the modifications thereof to which effect 
is given by article 6 of the Foreign Marriages Order in Council, 1892. 

2. A law enacted by the Legislature of a Colony or by the Governor-General of 

India in Council shall be deemed to give effect to this Order if it makes provision (in what- 
ever terms expressed) as follows : 

( i ) That a notice of a marriage intended to be solemnized under the Foreign Marriage 
Act may be given by one of the parties intending such marriage who has had his or her 
Usual place of abode for three consecutive weeks immediately proceeding in some place 
in that Colony or in India (as the case may be) to such Marriage Registrar or other officer 
as may be designated by the law in this behalf. 

(ii) that such notice shall be published either by proclamation of bans or in such 
other manner as the law may provide ; and 

(Hi) that such Marriage Registrar or other officer, unless he is aware of any impedi- 
ment or objection which should obstruct the solemnization of the marriage, shall, on pay- 
ment of such fee, if any, as the law may provide, give a certificate that the said notice 
has been so given and published as aforesaid. 

‘ < This Bill which I beg for leave to introduce is intended to give effect to this 
Order in Council. It extends to the whole of British India, and applies to all British 
subjects and to all servants of the King, whether British subjects or not, in the territories 
of any Native Prince or State in India. “ The Bill is a purely permissive afid nothing 
in it affects a valid marriage solemnized outside its provisions. ’ * 
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[z$rd October , 1903. 

An Act to give effect to the Foreign Marriages Order in Council , 1903. 

WHEREAS it is expedient to give effect to the Foreign Marriages Order in 

Council, 1903 ; it is hereby enacted as follows : — 

Short title, extent and ap- 1 . (1) This Act may be called The INDIAN 

P* ication ’ Foreign Marriage Act, 1903. 

(2) It extends to the whole of British India, inclusive of British Baluchistan, 
the Santhal Parganas, the Shan States and the Pargana of Spiti ; and 

(3) It applies also to all British subjects and to all servants of the King, 

whether British subjects or not, in the territories of any Native Prince or State in 

India. 

, 2. (1) Notice in writing of a marriage which it is 

to be t sotemn^d , und e l r n r5 ,> ^ intended to solemnize under the Foreign Marriage Act 
56 Viet., c. 23. ‘ 1892, may be given by one of the parties intending such 

marriage, to — 

(a) a Marriage Registrar appointed under the Indian Christian Marriage 
Act, 1872, where either of such parties is a person professing the Christian religion ; 

(&) a District Magistrate, Chief Presidency Magistrate or Political Agent 
where neither of such parties is a person professing the Christian religion : 

Provided that the party giving such notice as aforesaid shall have had his 
usual place of abode for not less than three consecutive weeks immediately preced- 
ing the giving of notice within th^ local limits of the area for which the Marriage 
Registrar, Magistrate or Political Agent to whom the notice is given, is appointed. 

(2) Every notice given under this section shall state — 

(a) the name, surname, age and profession or condition of each of the 
parties intending marriage ; 

(b) the residence of each of them ; 

(c) the time during which each of them has dwelt there ; and 

id) the place in which the intended marriage is to be solemnized ; 
and it shall contain in a declaration by the party giving the notice to the effect that 
he believes that th^re is no impediment of kindred or affinity or other lawful hindrance 
to the solemnization of the said intended marriage. 

(3) A copy of every notice given under this section shall be published by 
being affixed in some conspicuous place in the office of the officer to whom the notice 
is given. 

(4) On the expiration of four clear days after such notice as aforesaid has 
been published in the manner prescribed by sub-section (3), the officer to whom the 
notice is given, unless he is aware of any impediment of kindred or affinity or other 
lawful hindrance to the solemnization of the said intended marriage shall, on payment 
of suqh fee (if any) as the Governor-General in Council may fix in this behalf, furnish 
the party by whom the notice was given, wi$ a certificate, under his hand and seal, 
to the effect that the notice has been so given and published. 

THE INDIAN FOREST ACT (XVI OF 1927). 

PREFATORY NOTE : — The general law relating to forests in British India .was 
contained in the Indian Forest Act, 1878, and its amending Acts. The present Act brings 
the law together within the scope of one enactment. The Act is a straightforward consoli- 
dating Bill, but the original Act having been passed before the General Clauses Act of 
1897 (X of 1897), it had been found possible to shorten the language of the Act by taking 
advantage of that Act. The ambiguous language of the second paragraph of section 42 
of Act VII of 1878 had been altered in Sec. 43 ( 2 ) so as to bring it into conformity with 
what appeared to have been the original intention of the law. The only other point , whjph 


* For Statement of Objects and Reasons, see ceedings in Council, tie ibid. y Pt. VI, J>J>. 137 and 
Gazette of India, 1903, ft. V, p. 466 ; for Pro- 163. 
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may call for further notice is the extent clause. The original Act extended to the Province 
of Assam, but by Regulation VII of 1891 the Indian Forest Act, 1878, was repealed as far 
as it related to Assam. This Act accordingly omits Assam from the extent clause. (See 
Statement of Objects and Reasons). 

THE INDIAN FOREST ACT (XVI OF 1927). 
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[21s/ September, 1927. 

An Act to consolidate the law relating to forests, the transit of forest-Pro - 
duce and the duty leviable on timber and other forest-produce. 

WHEREAS it is expedient to consolidate the law relating to forests, the transit 
of forest- produce and the duty leviable on timber and other forest-produce ; it is 
hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 

Short title and extent, (old 1 . (1) This Act may be called The Indian 

Act, s. 1 .) FOREST ACT, 1927. 

(2) It extends to Bombay, Bengal, Bihar and Orissa, the United Provinces, the 
Punjab, the Central Provinces and the North-West Frontier Province (except the Dis- 
trict of Hazara). 

(3) The Local Government of any other province may, by notification in the 
local official Gazette, extend this Act to the whole or any specified part of the province. 
( Cf . Act XXXVIII of 1920, S. 2 and Sch. I.) 

Interpretation clause. (Old 2 . In this Act, unless there is anything repugnant 

Act. S. 2.) in the subject or context, — 

(1) “ cattle ” includes elephants, camels, buffaloes, horses, mares, geldings, 
ponies, colts, fillies, mules, asses, pigs, rams, ewes, sheep, lambs, goats and kids ; 


Sec. 1. Legislative REFERENCES.— For 
the forest law in force in the Hazara District, 
see the Hazara Forest Regulation, 1893 (VI of 
1893), P. and N. W. Code. 

For Madras, Ajmere-Merwara, Burma, British 
Baluchistan and Assam there are special forest 
laws — see Madras Forest Act, 1882 (V of 1882); 
Madras Code ; the Ajmere Forest Regulation, 
1874 (VI of 1871), Aj. Code ; the Burma Forest 
Act, 1902 (IV*of 1902) : the British Baluchistan 
Forest Regulation, 1890 (V of 1890), Bal Code ; 
the Assam Forest Regulation, 1891 (VII of 
1891), E. B. and A. Code. 

In the Punjab, the Land Preservation (Chos) 
Act, 1900 (Punjab Act II of 1900), is to be read 
with and taken as part of this Act, see P. and N. 
W. Code. For rules for the conservancy of for- 
ests and jungles in the hill districts of the Pun- 
jab territories, see Appendix to ibid. These rules 
are also in force in the North-West Frontier 
Province, see S. 4 and second schedule to Reg. 
VII of 1901 , ibid. 

Case-Law.— T he Act does not oust 
jurisdiction of Civil Courts to decide whether cer- 
tain land is forest land or waste land. 7 Bom. L. 


R. 496. This Act is one that curtails proprietary 
rights. See 55 P. L. R. 1901 (Cr.) (where the 
scope and nature of this Act is discussed). 

Infringement of the Forfst rules.— 
Not provided for in the rules should be tries 
under the Penal Code. 4 P. R. 1869 (Cr.). 

Sec. 2. — For notification appointing Forest- 
officers for the Santhal Parganas and empowering 
them to compound for offences mentioned in 

S. 67 within certain specified area.s, see Calcutta 
Gazette, 1901, Ft. I, p. 28 : in the North-West 
Frontier Province for certain specified forests for 
all purposes of the Act. see Gazette of India, 
1904, Ft. II, p. 1 13; in the Punjab, for Rawal- 
pindi Forest division for the purpose of carrying 
out the duties of Forest-officers, see Punjab 
Gazette, 1907, Pt. I, p. 32. 

Case Law Forest-officer is a public 

servant. 10 B. 124. Forest Settlement Officer, 
whether a Civil Court, 17 M. 193 ; Karkones who 
issue process if forest officers ; see 2 Botn. L. R. 
675 (079). Forest produce. — Stems of trees are 
such produce. 1 Weir 757, but not logs fastened 
to buildings. 9 M. 373. 
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(2) “ Forest-officer” means any person whom the Governor-General in Council, 
or the Local Government or any officer empowered by the Governor-General in Coun- 
cil or the Local Government in this behalf, may appoint to carry out all or any of the 
purposes of this Act or to do anything required by this Act or any rule made there- 
under to be done by a Forest-officer ; 

(3) 44 forest-offence ” means an offence punishable under this Act or under any 
rule made thereunder ; 

(4) “ forest-produce " includes — 

(a) the following whether found in, or brought from, a forest or not, that is to 

say Act V of 18 go, S. 2 ) 

44 timber, charcoal, caoutchouc, catechu, wood-oil, resin, natural varnish, bark, 
lac, mahua flowers, mahua seeds and myrabolams, and ( See Act XV of 1911, S. 2.) 

( b ) the following when found in, or brought from, a forest, that is to say, — 

(0 trees and leaves, flowers and fruits, and all other parts or produce not 

hereinbefore mentioned, of trees, 

(it) plants not being trees (including grass, creepers, reeds and moss), and 
all parts or produce of such plants, 

(tit) wild animals and skins, tusks, horns, bones, silk, cocoons, honey, and 
wax, and all other parts or produce of animals, and 

(tv) peat, surface soil, rock, and minerals (including limestone, laterite, 
mineral oils, and all products of mines or quarries) ; 

(5) “river” includes any stream, canal, creek or other channels, natural or 
artificial ; 

(6) “ timber ” includes trees when they have fallen or have been felled, and all 
wood whether cut up or fashioned or hollowed out for any purpose or not ; and (See 
Act V of 1890, S. 2, cl. 2.) 

(7) “ tree ” includes palms, bamboos, stumps, brush wood and canes, ( See Act 
V of 1890, S. 2, cl. 1.) 

CHAPTER II. 


Of Reserved Forests. 

3 . The Local Government may constitute any forest-land or waste-land which 


Power to reserve forests. 

(Old Act, S. 3.) 


is the property of Government, or over which the Govern- 
ment has proprietary rights, or to the whole or any part df 
the forest-produce of which the Government is entitled, a 


reserved forest in the manner hereinafter provided. 


Notification by Local Govern- 
ment. (Old Act, 8. 4.) 


4 . (1) Whenever it has been decided to constitute 

any land a reserved forest, the Local Government shall 
issue a notification in the local official Gazette — 


(a) declaring that it has been decided to constitute such land a reserved forest; 

(b) specifying, as nearly as possible, the situation and limits of such land, and 

(c) appointing an officer (hereinafter called “the Forest Settlement-officer”) to 
inquire into and determine the existence nature and extent of any rights alleged to 
exist in favour of any person in or over any land comprised within such limits, or in or 
over any forest-produce, and to deal with the same as provided in this Chapter. 

Explanation . — For the purpose of clause ( b ), it shall be sufficient to describe 
the limits of the forest by roads, rivers, ridges or other well known or readily intelligi- 
ble boundaries. 

(2) The officer appointed under clause (c) of sub-section (1) shall ordinarily 
be a person not holding any forest-office except that of Forest Settlement-officer. 

(3) Nothing in this section shall prevent the Local Government from appoint- 
ing any numbe r o f officers not exceeding three, not more than one of whom sha ll be 


Sec. 3, — As to application of provisions re- 
lit^ng to reserve forests (1) to village-forests, see 
S., 27, last paragraph ; (2) to forests and lands 
n6t the property of the Government, see Ss. 36, 
38; (3) -to forest waste lands or produce the 
jolht property of the Government and other per- 
sons, stt S. 79, 


Sec. 4 . SCOPE OF Section.— 29 B. 480; Power 
of Government to reserve forest — What is reserv- 
ed forest. 29 B. 484 ; Jenmis ought to claim com- 
pensation for land notified as reserved forest. 7 
M. L. J. 13. Absence of notification— Effect of. 
1 Weir 739, 
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a person holding any forest-office except as aforesaid, to perform the duties of a 
Forest Settlement-officer under this Act. 

5 , After the issue of a notification under section 4, no right shall be acquired 
f ac r 1 f f * n or over * an d comprised in such notification, except 
rights. °(oid a Act, a s. 5.) ° reSt ^y succession or under a grant or contract in writing made 
,J or entered into by or on behalf of Government or some 

person in whom such right was vested when the notification was issued ; and no fresh 
clearings for cultivation or for any other purpose shall be made in such land except in 
accordance with such rules as may be made by the Local Government in this behalf. 


‘Proclamation by Forest 
Settlements-officer. (Old Act, 
S. 6 and S. 5 of Act V of 1890.) 


6 . When a notification has been issued under sec- 
tion 4, the Forest Settlement-officer shall publish in the 
local vernacular in every town and village in the neigh- 
bourhood of the land comprised therein, a proclamation — 


(#) specifying, as nearly as possible, the situation and limits of the proposed 

forest ; 

( b ) explaining the consequences which, as hereinafter provided, will ensue on 
the reservation of such forest ; and 

(c) fixing a period of not less than three months from the date of such procla- 
mation, and requiring every person claiming any right mentioned in section 4 or section 5 
within such period either to present to the Forest Settlement-officer a written notice 
specifying or to appear before him and state, the nature of such right and the amount 
and particulars of the compensation (if any) claimed in respect thereof. 


7 . The Forest Settlement-officer shall take down in writing all statements made 
under section 6 , and shall at some convenient place inquire 
Inquiry b y Forest ettla- into all claims duly preferred under that section, and the 
ment-officer. (Old Act, S. 7 J existence Qf any rights mentioned in sec tion 4 or section 5 

and not claimed under section 6 so far as the same may be ascertainable from the 
records of Government and the evidence of any persons likely to be acquainted with 
the same. 

8 . For the purpose of such inquiry, the Forest 
officer 6 ^ (Ol^Act g et g ) ment * Settlement-officer may exercise the following powers, that 
0 cer * c 1 is to say : — 


(a) power to enter, by himself or any officer authorised by him for the purpose 
upon any land, and to survey, demarcate and make a map of the same ; and 

( b ) the powers of a Civil Court in the trial of suits. 

9 . Rights in respect of which no claim has been preferred under section 6, and 

of the existence of which no knowledge has been acquired 
Ao? X g in 0 t l on of nghts * by inquiry under section 7, shall be extinguished, unless, 

0 ’ ’ *' before the notification under section 20 is published, the 

person claiming them satisfies the Forest Settlement-officer that he had sufficient cause 
for not preferring such claim within the period fixed under section 6. 

10 . ( 1) In the case of a claim relating to the practice of shifting cultivation, the 

Forest Settlement-officer shall record a statement setting 
Treatment of claims relating f ort h t^e particulars of the claim and of any local rule or 

ot 1890 ^ order under which the practice is allowed or regulated, and 
submit the statement to the Local Government, together 
with his opinion as to whether the practice should be permitted or prohibited wholly or 
in part. 

(2) On receipt of the statement and opinion, the Local Government may make 
an order permitting or prohibiting the practice wholly or in part. 


Sec. 5 # — When a person cuts trees in a plot 
marked as waste number, the prosecution should 
lie not under the Forest Act, but under the Land 
Rev. Code cr the rules framed thereunder Rat. 873 
Cr. Reg. 49 of 1896. See also 23 P. R. 1876 (Cr.) 

Sec. 6 (c). — As to presumption from long pos- 
session and enjoyment as to burden of proof in 

136 


such cases, see 15 Mad. 315 ; 7 M, l. T. 241. 

Sec. 8. — As to the powers of Forest Settlement- 
officer, see 14 Mad. 247. Notification closing forest 
for an indefinite period is not bad for jijdefinite- 
ness, when it is not known at that time, how long 
it may be necessary to close the forest. 10 P. R, 
1880 (Cr.). 



1082 


THE CIVIL COURT MANUAL. 


t$. 11 


(3) If such practice is permitted wholly or in part, the Forest Settlement-officer 
may arrange for its exercise — 

(i a ) by altering the limits of the land under settlement so as to exclude land 
of sufficient extent, of a suitable kind, and in a locality reasonably convenient for the 
purposes of the claimants, or 

( b ) by causing certain portions of the land under settlement to be separately 
demarcated, and giving permission to the claimants to practice shifting cultivation 
therein under such conditions as he may prescribe. 

(4) All arrangements made under sub-section (3) shall be subject to the previ- 
ous sanction of the Local Government. 

(5) The practice of shifting cultivation shall in all cases be deemed a privilege 
subject to control, restriction and abolition by the Local Government. 

11 . (1) In the case of a claim to right in or over any land, other than a right- 

of-way or right-of-pasture, or a right to forest-produce or 

Power to acquire land over water-course, the Forest Settlement-officer shall pass an 
which right is claimed. COld _ ... . . . . , 

Act, S. 10.) order admitting or rejecting the same in whole or in 

part. 

(2) If such claim is admitted in whole or in part, the Forest Settlement-officer 
shall either — 

(i) exclude such land from the limits of the proposed forest ; or 

(it) come to an agreement with the owner thereof for the surrender of his 
rights ; or 

(in) proceed to acquire such land in the manner provided by the Land Ac- 
quisition Act, 1894. 

(3) For the purpose of so acquiring such land — 

(а) the Forest Settlement-officer shall be deemed to be a Collector proceed- 
ing under the Land Acquisition Act, 1894; 

(б) the claimant shall be deemed to be a person interested and appearing 
before him in pursuance of a notice given under section 9 of that Act ; 

(c) the provisions of the preceding sections of that Act shall be deemed to 
have been complied with ; and 

(d) the Collector, with the consent of the claimant, or the Court, with the 
consent of both parties, may award compensation in land, or partly in land, and partly 
in money. 

Order on claims to rights of 12 . In the case of a claim to rights of pasture or to 

pasture or to forest-produce. forest-produce, the Forest Settlement-officer shall pass an 

(Old Act, S. 11.) order admitting or rejecting the same in whole or in part. 

Record to be made by Forest 13. The Forest Settlement-officer, when passing any 

. Settlement-officer. (Old Act, order under section 12, shall record, so far as may be 
8 « practicable, — 

(a) the name, father’s name, caste, residence and occupation of the person 
claiming the right ; and 

( b ) the designation, position and area of all fields or groups of fields (if any), 
and the designation and position of all buildings (if any) in respect of which the 
exercise of such rights is claimed. 

14 . If the Forest Settlement-officer admits in whole or in part any claim under 
section 12, he shall also record the extent to which the 
claim is so admitted, specifying the number and descrip- 
tion of the cattle which the claimant is from time to time 
entitled to graze in the forest, the season during which such pasture is permitted, the 
quantity of timber and other forest-produce which he is from time to time authorised 
to take or receive, and such other particulars as the case may require. He shall also 
record whether the timber or other forest -produce obtained by the exercise of the 
rights claimed may be sold or bartered. 


Record where he admits 
claim. (Old Act, 8. 18 .) 


Sec. 11.— As to acquisition of land one which 
riparian rights are claimed see 20 Mad. 279 ; As 
*to claim on mortgage. See 21 Bom. 396. As to 


burden of proof on questions of title see 3 M. 

J.231. 




$ 19 } 


THE INDIAN FOREST ACT (XVI OF 1927). 


it 083 


Exercise of rights admitted. 
(Old Act, S. 14 ) 


15 . (1) After making such record the Forest Settlement-officer shall, to the best 
of his ability, and having due regard to the maintenance 
of the reserved forest in respect of which the claim is 
made, pass such orders as will ensure the continued exer- 
cise of the rights so admitted. 

(2) For this purpose the Forest Settlement-officer may — 

( a ) Set out some other forest-tract of sufficient extent, and in a locality reason- 
ably convenient, for the purposes of such claimants, and record an order conferring 
upon them a right of pasture or to forest-produce (as the case may be) to the extent 
so admitted ; or 

( b ) so alter the limits of the proposed forest as to exclude forest-land of suffi- 
cient extent, and in a locality reasonably convenient, for the purposes of the claimants ; 
or 

(c) record an order, continuing to such claimants a right of pasture or to 
forest-produce, as the case may be, to the extent so admitted, at such seasons within 
such portions of the proposed forest, and under such rules, as may be made in this 
behalf by the Local Government. 

16 . In case the Forest Settlement-officer finds it impossible, having due regard to 
the maintenance of the reserved forest, to make such 
settlement under section 15 as shall ensure the continued 
exercise of the said rights to the extent so admitted, he 

shall, subject to such rules as the Local Government may make in this behalf, com- 
mute such rights, by the payment to such persons of a sum of money in lieu thereof, 
or by the grant of land, or in such other manner as he thinks fit. 

17 . Any person who has made a claim under this Act, or any Forest-Officer or 
other person generally or specially empowered by the 
Local Government in this behalf, may, within three 
months from the date of the order passed on such claim 
by the Forest Settlement-officer under section n, section 

12, section 15 or section 16, present an appeal from such 
order to such officer of the Revenue Department, of rank not lower than that of a 
Collector, as the Local Government may, by notification in the local official Gazette, 
appoint to hear appeals from such orders. 

Provided that the Local Government may establish a Court (hereinafter called 
the Forest Court) composed of three persons to be appointed by the Local Govern- 
ment, and, when the Forest Court has been so established, all such appeals shall be 
presented to it. 

18 . (1) Every appeal under section 17 shall be made by petition in writing, and 

may be delivered to the Forest Settlement-officer, who shall 
Appeal under section 17. f orwar <j jt without delay to the authorify competent to 

hear the same. 


Commutation of rights. (Old 
Act, S. 15.) 


Appeal from order passeJ 
under section it, section 12, 
section 15 or section 16. (Old 
Act, S. 16.) 


(Old Act, S. 17 .) 


(2) If the appeal be to an officer appointed under section 17, it shall be heard 
in the manner prescribed for the time being for the hearing of appeals in matters 
relating to land-revenue. 

(3) If the appeal be to the Forest Court, the Court shall fix a day and a con- 
venient place in the neighbourhood of the proposed forest for hearing the appeal, and 
shall give notice thereof to the parries, and shall hear such appeal accordingly. 

(4) The order passed on the appeal by such officer or Court, or by the majority 
of the members of such Court, as the case may be, shall, subject only to revision by 
the Local Government, be final. 

19 . The Local Government, or any person who has made a claim under this 
Act, may appoint any person to appear, plead and Act on 
Pleaders. (Old Act, S. 18 .) or behalf before the Forest Settlement-officer, or 
the appellate officer or Court, in the course of any inquiry or appeal under this Act. 


8se. 17. See 17 Mad. 193 ; power to excuse delay in filing appeal, see ro Mad. 210, 
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Notification i declaring forest 20 . (j) When the following events have occurred, 

reserved. (Old Act, S. IS.) aamely 

(а) the period fixed under section 6 for preferring claims has elapsed, and all 
claims, if any, made under that section or section 9 have been disposed of by the 
Forest Settlement-officer ; 

(б) If any such claims have been made, the period limited by section 17 for 
appealing from the orders passed on such claims has elapsed, and all appeals (if any) 
presented within such period have been disposed of by the appellate officer or 
Court; and 

(c) all lands (if any) to be included in the proposed forest, which the Forest 
Settlement-officer has, under section n, elected to acquire under the Land Acquisition 
Act, 1894, have become vested in the Government under section 16 of that Act, 
the Local Government shall publish a notification in the local official Gazette, speci- 
fying definitely, according to boundary marks erected or otherwise, the limits of the 
forest which is to be reserved, and declaring the same to be reserved from a date fixed 
by the notification. 

(2) From the date so fixed such forest shall be deemed to be a reserved forest. 

21. The Forest-officer shall, before the date fixed by 

Publication o trans ation suc h notification, cause a translation thereof into the local 
of such notification in neign- ......... , ... 

bourhood of forest. (Old Act, vernacular to be published m every town and village in 
20 .) the neighbourhood of the forest. 

22 . The local Government may, within five years from the publication of any 

notification under section 20, revise any arrangement made 
Power to revise arrangement unc j er sec tion lS or section 18, and may for this purpose 
made under section 15 or sec- ... , , , 

lion 18. (Old Act, S. 21 .) rescind or modify any order made under section 15 or 

section 18, and direct that any one of the proceedings 
specified in section 15 be taken in lieu of any other of such proceedings, or that the 
rights admitted under section 12 be commuted under section 16. 

23 . No right of any description shall be acquired in or over a reversed forest 

except by succession or under a grant or contract in 
N° right acquired over re^ wr i t j ng m ade by or on behalf of the Government or some 

prov 1 ded°( 0 ld Aot, P 8. 22 .) person in whom such right was vested when the notifica- 

tion under section 20 was issued. 


24 . (1) Notwithstanding anything contained in section 23, no right continued 

under clause (c) of sub-section (2) of section 15 shall 
Rights not to be alienated alienated by way of grant, sale, lease, mortgage 

or otherwise, without the sanction of the Local Govern- 
ment. 


without sanction. (Old Act, S. 
28 .) 


Provided that when any such right is appendant to any land or house, it may 
be sold or otherwise alienated with, such land or house. 

(2) No timber or other forest-produce obtained in exercise of any such right 
shall be sold or bartered except to such extent as may have been admitted in the 
order recorded under section 14. 

25 . The Forest-officer may, with the previous sanction of the Local Government 
or of any officer duly authorised by it in this behalf, stop 
Power to stop ways and any public or private way or water-course in a reserved 
ests. (Old Act, 8. 24 .) forest, provided that a substitute for the way or water- 

course so stopped, which the Local Government deems to 
be reasonably convenient, already exists, or has been provided or constructed by the 
Forest-officer in lieu thereof. 

Acts prohibited in such for- 
ests. (Old Act, 8 . 25 , Act V of 26 . (i) Any person who — 

1800, 8 T.) 


Sec, 80 . Sa 1a Mad. 326; Removal of grass (1) Bombay, ste Bom. R. and O; 

from Govt, land, when offence. 1 Weir 492. (2) Central Provinces, su C, P. R. and O.; and 

See. 88.— For rales made vender this clause f<?r— 
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(a) makes any fresh clearing prohibited by section 5, or 

(&} sets fire to a reserved forest or, in contravention of any rules made By the 
Local Government in this behalf, kindles any fire, or leaves any fire burning, in such 
manner as to endanger such a forest ; or who, in a reserved forest — 

(c) kindles, keeps or carries any fire except at such seasons as the Forest- 
officer may notify in this behalf; 

( d ) trespasses or pastures cattle, or permits cattle to trespass ; 

( e ) causes any damage by negligence in felling any tree or cutting or dragging 
any timber : 

(/) fells, girdles, lops, taps or burns any tree or strips off the bark or leaves 
from, or otherwise damages, the same ; 

G?) quarries stone, burns lime or charcoal, or collects, subjects to any manu- 
facturing process, or removes, any forest-produce ; 

( h ) clears or breaks up any land for cultivation or any other purpose ; 

(0 in contravention of any rules made in this behalf by the Local Government 
hunts, shoots, fishes, poisons water or sets traps or snares ; or 

(/) in any area in which the Elephants' Preservation Act, 1879, is not in force, 
kills or catches elephants in contravention of any rules so made ; 


(3) United Province*?, see p, 59 of the North- 
Western Provinces and Oudh List of Local Rules 
and Orders, Ed. 1894. 

Sec. 26, Cl. (i) For notification prohibiting the 
killing, injuring or capturing of any rhinoceri in 
reserved forests in the Jalpaiguri and Darjiling 
Districts. See Calcutta Gazette, 1899, Pt. 1, 
p. 1368. For rules under this clause in conjunction 
with s. 75 ( d), as to hunting, shooting, fishing, 
etc., in reserved forests in the United Provinces, 
see United Provinces Gazette, 1906, Pt. I, p. 651 : 
Ibid,, for Cental Provinces, see C. P. Gazette, 
1907, Pt. I, p. 678. 

Sec. 26, CL (b). — Punjab Government 
Notifications — “Sets fire to ” meaning of — 
A person sets fire to a thing if he puts a match to 
it or sets it on fire directly, and not if it catches 
fire as an indirect consequence of his act. The 
accused kindled a fire in his master’s garden 
which spread to an unclassed forest, and then to 
a reserved forest. The accused should not be 
said to have set fire to either of the forests within 
the meaning of S. 25 ( b ), 30 P. R. (Cr.) 1916 = 
17 Cr. L. J. 458=36 I. C. 138. 

Cl. (0). —Possession of flint or steel.— -The mere 
possession of a flint or steel within forest limits 
does not constitute an offence under s. 25 (c); 4 
Bom. L. R. 935. 

Cl. (d). — Applicability — Liability of licensee 
for agent’s acts — A licensee under this Act would 
be liable criminally for every act of his agent 
done in carrying on the business delegated to him 
if there is a breach of the condition of the licen- 
se or any rule thereunder. If the owner of some 
cattle entrusts them to a grazier who takes them 
Into a forest reserved to afford them better pastur- 
age. the owner is not criminally liable but is only 
civilly liable. The words of section 25 (d) clear- 
ly apply only to the person who dees any of the 
acts mentioned ^herein. 16 Cr. L. J. 485 “=29 I. 
C. 325 **=ii N. L. R. 76. Trespass in reserved 
forest — The trespass of a human being in a 
reserved forest is punishable under s. 25 ( d ). Rat. 
602 =Cr. Rg. 21 of 1892. See also 87 I. C. 918 = 
26 Cr. L. J. i 030. Permitting cattle to trespass. 
— The question whether the owner of cattle, whose 
animals trespass In a reserved forest, is criminally 
liable for committing an offence under s. 25, 


depends upon the whole circumstances of each 
particular case. 16 P. R. 1909 (Cr.). The levy 
of pound fines under Act 1 of 1871, S. 12, in res- 
pect of an offence of allowing cattle to trespass 
in a reserved forest is not a punishment, and does 
not, therefore, bar a prosecution, under S. 25 of 
the Forest Act. 19 P. R. 1885 (Cr.) In a great 
many cases the question will resolve itself into, 
‘did he or did he not take proper precautions to 
prevent such trespass,’ and it does not depend 
upon the presence of the owner at the moment. 
16 P. R. 1909 (Cr.). 

Berar grazing Rules do not enforce a liability 
on a master for the acts of his servants. 87 I. C. 
918 = 26 Cr. L. J. 1030. See also A . I. R. 1926 
Nag. 73. 

Cl. (f). — Cutting trees— Felling of each tree— 
Distinct offence. — A person felling a number of 
trees in a forest is guilty of as many offences 
under S. 25 ( f ) as the number of the trees felled 
by him. 19 Cr. L. J. 161=431. C. 577 All.) 
There is no provision, either in the Act or the 
rules framed thereunder, to award compensation 
for damages in respect of the protected forest. 8 
Bom. L. R. 987=5 Cr. JL. J. 9. Theft of wood 
from Government forest to which Forest Act does 
not apply — In the absence of anything in a 
Special Act (like the Forest Act) to exclude the 
operation of the general criminal law, an inten- 
tion on the part of the legislature to exclude it 
should not be inferred. Further S. 66 negatives 
any such intention. Theft of wood from a 
Government forest to which the Forest Act had 
not been applied, is punishable under the Penal 
Code. 10 P. R. 1885 Cr. (22 P. R. 1876 Cr. Dls* 
approved). 

Cl. (i). — Hunting and shooting without a per< 
mit in a reserved forest is punishable under S. as# 
40 All. 38 = 15 A. L. J. 824 = 42 I. C. 922 = 19 Cr. 
L. J. 10. Hunting and killing a tiger in a reserved 
forest even though it be for killing the tiger which 
killed the cattle of the accused, amounts to hunt- 
ing. 42 Bom. 406=* 19 Cr. L. J. 610 = 45 I. C. 
514 *=20 Bom. L. R. 384. A conviction recorded 
under S. 25 (i), for shooting in a reserved forest 
in contravention of any rules which the Local 
Government from time to time prescribes, is 
illegal where no such rules have been passed 
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shall be punishable with iipprispnment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both, in addition to such 
compensation for damage done to the forest as the convicting Court may direct to be 
paid. 

(2) Nothing in this section shall be deemed to prohibit — 

(a) any act done by permission in writing of the Forest-officer, or under any 
rule made by the Local Government ; or 

( b ) the exercise of any right continued under clause (c) of sub-section (2) of 
section 15, or created by grant or contract in writing made by or on behalf of Govern- 
ment under section 23. 

(3) Whenever fire is caused wilfully or by gross negligence in a reserved forest, 
the Local Government may (notwithstanding that any penalty has been inflicted under 
this section) direct that in such forest or any portion thereof the exercise of all rights 
of pasture or to forest-produce shall be suspended for such period as it thinks fit. 

27 . (1) The Local Government may, subject to the 

\on°er ^ ese r v ecT 1 To ld° Ac t *8° con t r °l the Governor-General in Council, by notification 
$6 and Act XV of 1911, s.S.j in the Local Official Gazette, direct that, from a date fixed 

by such notification, any forest or any portion thereof 
reserved under this Act shall cease to be a reserved forest. 

(2) From the date so fixed, such forest or portion shall cease to be reversed ; 
but the rights (if any) which have been extinguished therein shall not revive in conse- 
quence of such cessation. 

CHAPTER HI. 

Of Village-Forests. 

28 . (1) The Local Government may assign to any village-community the 

rights of Government to or over any land which has been 
. vlllageforests ’ constituted a reserved forest, and may cancel such assign- 
v ’ r ' ment. All forests so assigned shall be called village- 

forests. 

(2) The Local Government may make rules for regulating the management of 
village forests, prescribing the conditions under which the community to which any 
such assignment is made may be provided with timber or other forest-produce or pas- 
ture, and their duties for the protection and improvement of such forest. 


by the Government. Rat. 684 — Cr. Rg. 50 of 
1893. 

MISCELLANEOUS.— Conviction under the Act 
-*Order for confiscation. — An order for confisca- 
tion cannot be regarded as an order incidental to 
a conviction under the Act. The confiscation is 
by the terms of S. 54 declared to be a punishment, 
for it is in addition to any other punishment 
precribed for the offence, the order for confisca- 
tion should be passed simultaneously with the 
punishment for the offence. 24 C. 450. (4 A. 

417 R.). It is illegal to impose a fine where 
the Forest Act provides the penalty of confisca- 
tion. Col. Dig. Cr. 69 of 1877- Payment of 
rewards out of fines and confiscations is not a 
part of the sentenqe, but is a matter for the 
Executive Government to deal with, in the 
exercise of the power vested in then by the 
rules framed under the Act. Rat. 950 = Cr. Rg. 
13 of 1898. These rules give the Government 
the power to pay one half of the proceeds of fines 
and confiscations by way of reward without any 
order of the convicting Court, but more than one 
half cannot, however, be paid unless the Magis- 
trate so directs. Rat. 950 — Cr. Rg. 13 of 1898. 
Forest offence — Court-fees— Court Fees Act, S. 
31.— Where persons convicted of an offence 
undfer the Forest Act, where each is sentenced to 
pay a fine of thirteen annas, or in default to suffer 


one day’s simple imprisonment, and all of them 
were ordered to pay annas five as compensation 
for the loss of Forest fuel or wood and Rs. 1-4 as 
Court-fee expenses under S. 31 of the Court Fees 
Act, held that the order as to payment of Court- 
fees was not a valid order. 10 P. R. 1885 (Cr.). 

Summons case-acquittal — further 
Enquiry — Revision. — In this case the accused 
was tried and acquitted by a Tahsildar of the 
offence under s. 25. The District Magistrate dis- 
agreeing with the decision of the Tahsildar sent 
the case for further enquiry to the Assistant 
Commissioner, Attack, who convicted the accus- 
ed. The Sessions Judge declined to submit the 
case to the Chief Court for revision holding that 
the accused was tried in a summons case, and 
could only be discharged, but could not be ac- 
quitted, and that the order directing further en- 
quiry was not illegal. Held , that the order of the 
District Magistrate was illegal and that the view 
of the law taken by the Sessions Judge was erro- 
neous. P. L. R. 1900 Cr. p. 50=19 P. R. 1900 
Cr. A case under S. 25 is a “Summons case ” 
and the Tahsildar if he did not find the accused 
guilty, was bound to acquit him, and no order 
under S. 437, Crlm. Pro. Code, directing further 
enquiry, could be passed. The order of the District 
Magistrate and conviction and sentence were set 
aside. fUd, 
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( 3 ) All the provisions of this Act relating to reserved forests shall (so far as 
they are not inconsistent with the rules so made) apply to village-forests. 


CHAPTER IV. 

Of Protected Forests. 

29. (r ) The Local Government may, by notification in the local official Gazette, 
declare the provisions of this Chapter applicable to any 
8 ° reStS ° ld ACt ’ forest-land or waste-land which is not included in a reser- 

ved forest, but which is the property of Government, or 
over which the Government has proprietary rights or to the whole or any part of the 
forest-produce of which the Government is entitled. 

( 2 ) The forest-land and waste-lands comprised in any such notification shall 
be called a “protected forest”. 

( 3 ) No such notification shall be made unless the nature and extent of the 
rights of Government and of private persons in or over the forest-land or waste- land 
comprised therein have been inquired into and recorded at a survey or settlement, or 
in such other manner as the Local Government thinks sufficient. Every such record 
shall be presumed to be correct until the contrary is proved : 

Provided that, if, in the case of any forest-land or waste-land, the Local Govern- 
ment thinks that such inquiry and record are necessary, but that they will occupy such 
length of time as in the meantime to endanger the rights of Government, the Local 
Government may, pending such inquiry and record, declare such land to be a protect- 
ed forest, but so as not to abridge or affect any existing rights of individuals or 
communities. 

Power to issue notification T ~ A , 

reserving trees, etc. (Old Act, *30. 1 he Local Government may, by notification m 

S. 29.) the local official Gazette, — 

(< a ) declare any trees or class of trees in a protected forest to be reserved from 
a date fixed by the notification ; 

( b ) declare that any portion of such forest specified in the notification shall be 
closed for such term, not exceeding thirty years, as the Local Government thinks fit, 
and that the rights of private persons, if any, over such portion shall be suspended 
during such term, provided that the remainder of such forest be sufficient, and in a 
locality reasonably convenient, for the due exercise of the rights suspended in the 
portion so closed ; or 

(c) prohibit, from a date fixed as aforesaid, the quarrying of stone, or the 
burning of lime or charcoal, or the collection or subjection to any manufacturing 
process, or removal of, any forest-produce in any such forest, and the breaking up or 
clearing for cultivation, for building, for herding cattle or for any other purpose, of any 
land in any such forest. 


31. The Collector shall cause a translation into the local vernacular of every 
notification issued under S. 30 to be affixed in a 
translation^ conS pj cuous place in every town and village in the 

hood. (Old Act, s. 30.) neighbourhood of the forest comprised in the notifica- 

tion. 


Power to make rules for 
protected forests. (Old Act, 
8. 31.) 


32. The Local Government may make rules to 
regulate the following matters, namely ; — 


{a) The cutting, sawing, conversion and removal of trees and timber, and the 
collection, manufacture and removal of forest-produce, from protected forests ; • 


Secs. 29, 30 and 33. — See Bom L.R. 462; 46 All. 
12S — A. I. R* 1924 All. 539. Where a notification 
regarding a reserved forest did not state the date 
from which it Shall come into force, held , that 
the notification was invalid, and that con- 
sequently there Was nothing on which to base 


an offence under S. 33 of the Forest Act. Held 
also) that a Forest-officer is not entitled to arrest a 
person for the breach of S. 30 (0) and that his 
custody cannot be said to be lawful. 54 C. 296*= 
102 I.C. 498 **28 Cr.L.J. 562 — A. I. R. 1927 Cal« 
516. 
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(b) the granting of licences to the inhabitants of towns and villages in the 
vicinity of protected forests to take trees, timber or other forest* produce for their own 
use, and the production and return of such licences by such persons ; 

(c) the granting of licences to persons felling or removing trees or timber or 
other forest-produce from such forests for the purposes of trade, and the production 
and return of such licences by such persons ; 

( d ) the payments, if any, to be made by the persons mentioned in clauses (6) 
and (c) for permission to cut such trees, or to collect and remove such timber or other 
forest-produce ; 

(e) the other payments, if any, to be made by them in respect of such trees, 
timber and produce, and the places where such payment shall be made ; 

(/) the examination of forest-produce passing out of such forests ; 

(g) the clearing and breaking up of land for cultivation or other purposes in 
such forests ; 

( h ) the protection from fire of timber lying in such forests and of trees reserv- 
ed under S. 30 ; 

(i) the cutting of grass and pasturing of cattle in such forests ; 

O') hunting, shooting, fishing, poisoning water and setting traps or snares in 
such forests, and the killing or catching of elephants in such forests in areas in which 
the Elephants' Preservation Act, 1879, is not in force ; 

( k ) the protection and management of any portion of a forest closed under 
S. 30 ; and 

(/) the exercise of rights referred to in S. 29. 

Penalties for acts in con- 
travention of notification under 33 . (1) Any person who commits any of the 

S. 30 of rules under S. 32. (Old following offences, namely : — 

Act, 8. 32 .) 

(a) fells, girdles, lops, taps or burns any tree reserved under S. 30, or strips off 
the bark or leaves from, or otherwise damages, any such tree ; 

( b ) contrary to any prohibition under S. 30, quarries any stone, or burns any 
lime or charcoal, or collects, subjects to any manufacturing process, or removes any 
forest-produce ; 

(c) contrary to any prohibition under S. 30, breaks up or clears for cultivation 
or any other purpose any land in any protected forest ; 

( d ) sets fire to such forest, or kindles a fire without taking all reasonable 
precautions to prevent its spreading to any tree reserved under S. 30, whether standing, 
fallen or felled, or to any closed portion of such forest ; 

(e) leaves burning any fire kindled by him in the vicinity of any such tree or 
closed portion ; 

(/) fells any tree or drags any timber so as to damage any tree reserved as 
aforesaid ; 

(g) permits cattle to damage any such tree ; 

C h ) infringes any rule made under S. 32 ; 


8 ec. 32 , Cl. (g) — Mere ‘ clearing ’ does not 
amount to 4 breaking ’ of ground where the 
notification issued under the Forest Act pro- 
hibited 4 breaking * of ground in a protected forest 
and the evidence only showed that the accused 
had cleared the ground. Held , that no offence 
was committed. 49 A. 291=25 A. L. J. 148 = 
8 L. R. 2; (Cr.)*99 I. C. 407-28 Cr. L. J. 151 
= 7 A. I. C. R. 200 =* A. I. R. 1927 AH. 1 2 1 • On 
this section, see n A. L. J. 340 =*20 I. C. 408. 

For rules under this section for — 

(1) Bombay, see Bom. R. and 0 . ; 

(2) for protected Forests of Naini Tal, Rani- 
kftet and LallipuT, see p. 62 of the North-Western 
Provinces and Oudh List of Local Rules and 


Orders, Ed. 1894 ; 

(3) for rules made by the Government of Bengal 
under this section and S. 41 for the protected 
forests in the Santhal Parganas, see Calcutta 
Gazette, 1901, Pt. I, p. 571; in the Sunderbans, see 
Calcutta Gazette, 1906, Pt. I, p. 1973 ; in the 
Angul Protected Forests, see Calcutta Gazette, 
1901, Pt. I, p. 879 ; (4) or protected forests in the 
Punjab, see Punjab Gazette, 1904, Pt. I,p. 76. 

Sec. 33 (c). — Where breaking of ground only is 
forbidden by notification under the Forest Act, 
no offence is committed when there has been only 
4 cleaning \ 8 L. R, 112 (Cr.) = io2 I. C. 559 = 
28 Cr, L. J. 591 «8 A. I. C. R. in. 
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shall be punishable with imprisonment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both. 

(2) Whenever fire is caused wilfully or by gross negligence in a protected forest, 
the Local Government may, notwithstanding that any penalty has been inflicted under 
this section, direct that in such forest or any portion thereof the exercise of any right 
of pasture or to forest-produce shall be suspended for such period as it thinks fit. 
(C/. Act V of 1901, S. 2.) 

34 . Nothing in this Chapter shall be deemed to prohibit any act done with 
Nothing in this Chapter to the permission in writing of the Forest-officer, or in accor- 
prohibit acts done in certain dance with rules made under S. 32, or, except as regards 
cases (Old Act, S. 33 ; cf. also any portion of a forest closed under S. 30, or as regards 
ct 0 0 » • any rights the exercise of which has been suspended under 

S. 33, in the exercise of any right recorded under S. 29. 

CHAPTER V. 


Of the Control over Forests and Lands not being the 
Propertv of Government. 

Protection of forests for 35 . (1) The Local Government may, by notification 

special purposes, (old Act, in the local official Gazette, regulate or prohibit in any 
35 -) forest or waste-land — 

(1 a ) the breaking up or clearing of land for cultivation ; 

( b ) the pasturing of cattle ; or 

(c) the firing or clearing of the vegetation ; 

when such regulation or prohibition appears necessary for any of the following 
purposes : — 

(i) for protection against storms, winds, rolling stones, floods and avalanches ; 
(«) for the preservation of the soil on the ridges and slopes and in the valleys 
of hilly tracts, the prevention of land-slips or of the formation of ravines and torrents, 
or the protection of land against erosion, or the deposit thereon of sand, stones or 
gravel ; 

(m) for the maintenance of a water-supply in springs, rivers and tanks ; 

(tv) for the protection of roads, bridges, railways and other lines of communi- 


cation : 

(v) for the preservation of the public health. 

(2) The Local Government may, for any such purpose, construct at its own ex- 
pense, in or upon any forest or waste-land, such work as it thinks fit. 

(3) No notification shall be made under sub-section (1) nor shall any work be 
begun under sub-section (2), until after the issue of a notice to the owner of such 
forest or land calling on him to show cause, within a reasonable period to be specified* 
in such notice, why such notification should not be made or work constructed, as the 
case may be, and until his objections, if any, and any evidence he may produce in 
support of the same, have been heard by an officer duly appointed in that behalf and 
have been considered by the Local Government. 

36 . (1) In case of neglect of, or wilful disobedience to, any regulation or prohi- 
bition under section 3S, or if the purposes of any work to 
be constructed under that section so require, the Local 
Government may, after notice in writing to the owner of 
such forest or land and after considering his objections, if 

any, place the same under the control of a Forest-officer, and may declare that all or 
any of the provisions of this Act relating to reserved forests shall apply to such forest 
or land. 

(2) The jiet profits, if any, arising from the management of such forest or land 
shall be paid to the said owner. 

37 . (1) In any case under this Chapter in which the Local Government cortsidets 

that, in lieu of placing the forest or la^d under the control 
Expropriation pfforesr? m of a F ore st-officer, the same should be acquired for public 
certain case*. (Old Act. 8. 8T.) ^ ^ Government may proceed to acquire 

it in the manner provided by the Land Acquisition Act, 1894. 


Power 
ment of 
S. 36 .) 


to assume manage- 
forests. (Old Act, 


>37 
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(a) The owner of any forest or land comprised in any notification under sec- 
tion 35 may, at any time not less than three or more than twelve years from the date 
thereof* require that such forest or land shall be acquired for public purposes, and the 
Local Government shall acquire such forest or land accordingly. 

38. (i) The owner of any land or, if there be more than one owner thereof, the 

owners of shares therein amounting in the aggregate to 

ques? te oT°owner f s! re (01d a AcT 3t leaSt tW °- thirds thereof ma V- with a vieW to the forma * 
g. 8g.) tion or conservation of forests thereon, represent in writ- 

ing to the Collector their desire — 

(a) that such land be managed on their behalf by the Forest-officer as a re- 
served or a protected forest on such terms as may be mutually agreed upon ; or 
( ft ) that all or any of the provisions of this Act be applied to such land. 

(2) In either case, the Local Government may, by notification in the local 
official Gazette, apply to such land such provisions of this Act as it thinks suitable to 
the circumstances thereof and as may be desired by the applicants. 


CHAPTER VI. 


Of the Duty on timber and other Forest-produce. 

Pow er to impose duty on 39. (1) The Local Government may levy a duty in 

timber and other forest pro- such manner, at such places and at such rates as it may 
duce. (Old Act, s. 39 ; cf. Act declare by notification in the local official Gazette on all 
V of 1890, S. 8 ( 2 ).) timber or other forest-produce — 

(a) which is produced in British India, and in respect of which the Govern- 
ment has any right ; 

(ft) which is brought from any place outside British India : 

Provided that a notification directing the levy of a duty, in the case of a timber 
and othet forest-produce brought from any place outside British India which is not 
under the control of the Local Government, shall not be issued without the previous 
sanction of the Governor-General in Council. 

(2) In every case in which such duty is directed to be levied ad valorem , the 
Local Government may fix by like notification the value on which such duty shall be 
assessed. 

(3) All duties on timber or other forest-produce which, at the time when this 
Act comes into force in any territory, are levied therein under the authority of the 
Local Government, shall be deemed to be and to have been duly levied under the pro- 
visions of this Act. 


40. Nothing in this 

Limit not to apply to pur- 
chase-money or royalty. (Old 
Act, 8. 40.) 


Chapter shall be deemed to limit the amount, if any> 
chargeable as purchase-money or royalty on any timber or 
other forest-produce, although the same is levied on such 
timber or produce while in transit, in the same manner as 
duty is levied. 


CHAPTER VII. 


Of the Control of Timber and other Forest-produce in Transit. 

41. (1) The control of all rivers and their banks as 

Power to make rules to regards the floating of timber, as well as the control of all 
regulat^trajisk timber and other forest produce in transit by land or 

Act y of 1890, 8 . 8ClV 3 A 4.) ter, is vested in the Local Government, and it may 

make rules to regulate the transit of all timber and other 

forest produce. 


i«C«. $0*41.— .SVr 76 I. C. 104 = A. I. R. 1925 
Lah. 225. 

8m, 41. See 21 Cr. L» J. 659=57 I. C. 819 
(Cal J The words 14 Timber M and * 4 Forest-pro- 
duce * in this Section a tfe used in their widest 
sense, see td6 L C. 790** A. I, R. 192S Lah. 80. 
-Rvps fsamid by Government of Bom- 
bay UNDER S. 41 (b) . — Ultra vire y. R. 4 of the 


rules for Sind framed by the Government of 
Bombay under S. 41 (b) of the Act, prohibiting 
the moving of timber from private land without a 
certificate from the holder or manager of such 
land is ultra vires : consequently a conviction for 
a breach of that rule under S. 42 of the Act can- 
not stand. J7 Cr. L. J. 364 = 35 I. C. 668 = 10 S.. 
L. R. 9. 
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(2) In particular and without prejudice to the generality of the foregoing power 
such rules may — 

(a) prescribe the routes by which alone timber or other forest-produce may be 
imported, exported or moved into, from or within British India ; 

(b) prohibit the import or export or moving of such timber or other produce 
without a pass from an officer duly authorised to issue the same, or otherwise than in 
accordance with the conditions of such pass ; 

(c) provide for the issue, production and return of such passes and for the 
payment of fees therefor ; 

(d) provide for the stoppage, reporting, examination and marking of timber or 
other forest-produce in transit, in respect of which there is reason to believe that any 
money is payable to Government on account of the price thereof, or on account of any 
duty, fee, royalty or charge due thereon, or, to which it is desirable for the purpose* 
of this Act to affix a mark ; 

(e) provide for the establishment and regulation of depots to which such timber 
or other produce shall be taken by those in charge of it for examination, or for the 
payment of such money, or in order that such marks may be affixed to it ; and the 
conditions under which such timber or other produce shall be brought to, stored at and 
removed from such depots ; 

(/) prohibit the closing up or obstructing of the channel or banks of any river 
used for the transit of timber or other forest-produce, and the throwing of grass* 
brushwood, branches or leaves into any such river or any act which may cause such 
river to be closed or obstructed ; 

(g) provide for the prevention or removal of any obstruction of the channel or 
banks of any such river, and for recovering the cost of such prevention or removal 
from the person whose acts or negligence necessitated the same ; 

(h) prohibit absolutely or subject to conditions, within specified local limits* 
the establishment of saw-pits, the converting cutting, burning, concealing or marking 
of timber, the altering or effacing of any marks on the same, or the possession or 
carrying of marking hammers or other implements used for marking timber ; 

(i) regulate the use of property marks for timber, and the registration of such 
marks ; prescribe the time for which such registration shall hold good ; limit the 
number of such marks that may be registered by any one person, and provide for the 
levy of fees for such registration. 

(3) The Local Government may direct that any rule made under this section 
shall not apply to any specified class of timber or other forest-produce or to any 
specified local area. 

42 . (1) The Local Government may by such rule* 
Penalty for breach of rules p rescr jb e as penalties for the contravention thereof impri- 
Act, 3 . 42 .) sonment for a term which may extend six months, or fine 

which may extend to five hundred rupees, or both. 

(2) Such rules may provide that penalties which are double of those mention- 
ed in sub-section (1) may be inflicted in cases where the offence is committed after 
sunset and before sunrise, or after preparation for resistance to lawful authority, or 
where the offender has been previously convicted of a like offence. 

43 . The Government shall not be responsible for any loss or damage which may 
occur in respect of any timber or other forest- produce 
while at a depot established under a rule made under 
section 41, or while detained elsewhere, for the purposes 
of this Act ; and no Forest-officer shall he responsible for 
any such loss or damage, unless he causes such loss or 
damage negligently, maliciously or fraudulently. 


Government and Forest- 
officers not liable for damage 
to forest-produce at depot. 
(Old Act, S. 43 .) 


COMPENSATION IN ADDITION TO IMPOSI- sation cannot be awarded in addition to the im- 
TION OF FINE— CRIM. PRO. CODE, S, 545 (1). position of fine, 5 Bom. L.R. 126. Oh this section 
— Where a person is convicted of an offence ^1925 Lah. 225; 1924 Bom. 489 “84 I.C. 250 = 
onder rules 21, 26, framed under S. 41, compen- 26 Cr L. J. 250. 
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44 . In case of any accident or emergency involving danger to any property at 
any such depot, every person employed at such depot, 
All person^ bound to aid in w h e ther by the Government or by any private person, 
( Old Act, S CC 440 a eP ° shall render assistance to any Forest-officer or Police- 
; officer demanding his aid in averting such danger or 

securing such property from damage or loss. 


CHAPTER VIII. 


Of the Collection of Drift and Stranded timber. 


Certain kinds of timber to 
be deemed property of Govern- 
ment until title thereto pro- 
ved, and may be collected ac- 
cordingly. (Old Act, S. 45 .) 


45 . (i) All timber found adrift, beached, stranded 

or sunk ; 

all wood or timber bearing marks which have not 
been registered in accordance with the rules made under 
section 41, or on which the marks have been obliterated, 
altered or defaced by fire or otherwise ; and 


in such areas as the Local Government directs, all unmarked wood and 


timber ; 

shall be deemed to be the property of Government, unless and until any person 
establishes his right and title thereto, as provided in this Chapter. 

(2) Such timber may be collected by any Forest-officer or other person entitled 
to collect the same by virtue of any rule made under section 51, and may be brought 
to any depot which the Forest-officer may notify as a depot for the reception of drift 
timber. 


(3) The Local Government may, by notification in the local official Gazette, 
exempt any class of timber from the provisions of this section. 

46 . Public notice shall from time to time be given by the Forest-officer of 
timber collected under section 45. Such notice shall 
timber. 06 (OldAot^ie contain a description of the timber, and shall require any 

" L ' "' c ’ person claiming the same to present to such officer, within 

a period not less than two months from the date of such notice, a written statement 
of such claim. 


Procedure on claim preferr- 
ed to buch timber. (Old Ant, 
S. 47 .) 

the claimant. 


47 . (1) When any such statement is presented as 

aforesaid, the Forest-officer may, after making such in- 
quiry as he thinks fit, either reject the claim after re- 
cording his reasons for so doing, or deliver the timber to 


(2) If such timber is claimed by more than one person, the Forest-officer may 
either deliver the same to any of such persons whom he deems entitled thereto, or 
may refer the claimants to the Civil Courts, and retain the timber pending the receipt 
of an order from any such Court for its disposal. 

(3) Any person whose claim has been rejected under this section may, within 
three months from the date of such rejection, institute a suit to recover possession of 
the timber claimed by him ; but no person shall recover any compensation or costs 
against the Government, or against any Forest-officer, on account of such rejection, or 
the detention or removal of any timber, or the delivery thereof to any other person 
under this section. 

(4) No such timber shall be subject to process of any Civil, Criminal or Re- 
venue Court until it has been delivered, or a suit has been brought, as provided in 
this section. 


48 . If no such statement is presented as aforesaid, or if the claimant omits to 
prefer his claim in the manner and within the period 
♦ u £ C !ift me ;? fixed by the notice issued under section 46, or on such 
Act V of 1890, 8. 10.) claim having been so preferred by him and having been 

rejected, omits to institute a suit to recover possession of 
such timber within the further period fixed by section 47, the ownership of such 


See. 45.-13 P. R. 1883 (Cr.) 
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timber shall vest in the Government, or, when such timber has been delivered to 
another person under section 47, in such other person free from all encumbrances 
not created by him. 

49 . The Government shall not be responsible for any loss or damage which may 
occur in respect of any timber collected under section 45, 

« rt ?r V K r i nn l ent ^ and lts officei ? and no Forest-officer shall be responsible for any such 
not liable for damage to such , , , ,1 { 

timber. (Old Act, S. 49 .) loss or damage, unless he causes such loss or damage 

negligently, maliciously or fraudulently. 

50 . No person shall be entitled to recover posses- 

Payments to be made by - 0 f any timber collected or delivered as aforesaid until 
claimant before timber is deli- . . : . A ~ . . . 

vered to him. (Old Act, S. 50 .) he has P aid to the Forest-officer or other person entitled 

to receive it such sum on account thereof as may be due 
under any rule made under section 51. 


Power to make rules and et / \ t,. T 1 r* * 1 1 

prescribe penalties (Old Act, 51 * (1) The Local Government may make rules to 

s. 51 .) regulate the following matters, namely : — 


(a) the salving, collection and disposal of all timber mentioned in section 45 ; 

(b) the use and registration of boats used in salving and collecting timber ; 

(c) the amounts to be paid for salving, collecting, moving, storing or disposing 
of such timber ; and 

( d ) the use and registration of hammers and other instruments to be used for 
marking such timber. 

(2) The Local Government may prescribe, as penalties for the contravention of 
any rules made under this section, imprisonment for a term which may extend to six 
months, or fine which may extend to five hundred rupees, or both. 


CHAPTER IX. 


Penalties and Procedure. 


52 . (1) When there is reason to believe that a forest-offence has been commit- 

ted in respect of any forest-produce, such produce, together 
with all tools, boats, carts or cattle used in committing 
any such offence, may be seized by any Forest-officer or 


Seizure of property liable to 
confiscation. (Old Act, 8. 52.) 


Police-officer. 

(2) Every officer seizing any property under this section shall place on such pro- 
perty a mark indicating that the same has been so seized, and shall, as soon as may 
be, make a report of such seizure to the Magistrate having jurisdiction to try the 
offence on account of which the seizure has been made ; 

Provided that, when the forest-produce with respect to which such offence is be- 
lieved to have been committed is the property of Government, and the offender is un- 
known, it shall be sufficient if the officer makes, as soon as may be, a report of the 
circumstances to his official superior. 

53 . Any Forest-officer of a rank not inferior to that of a Ranger who, or whose 
subordinate, has seized any tools, boats, carts or cattle 
Power to release property under section 5 2, may release the same on the execution* 
S< of e i918, s'. 8 e .V 0n 52 ° by the owner thereof of a bond for the production of the 

property so released, if and when so required, before the 


Sec. 51 . — A warrant drawn up In the name of 
a Forester can be validly endorsed by him to a 
Forest Watcher. Per curiam . In order to justify 
the action of a Police or Forest Officer in arrest- 
ing without warrant a person suspected of a 
forest offence he must either have refused to 
give his name or must have given a false name 
and residence or there must have been reason to 
believe that be would abscond. In the absence 
of any of these conditions, no Police Officer or 
Forest Officer could lawfully arrest a person with- 
out a warrant. (1928) M. W. N. 310. 

Sec. 52. Sub-Assistant Conservator of 


Forests— Seizure and Detention of 
timber — W ant of a valid pass.— Where a 
Sub-Assistant Conservator of Forests seized tim- 
ber under the suspicion that it was property 
stolen from the Government forests, Ae/<f t that 
he could justify the seizure on the ground of the- 
commission of a forest offence arising from the 
want of a valid pass, i 5 B. 229. According to 
S. 52, a Forest-officer cannot justify the detention 
of goods on the ground of an offence against the 
forest laws, where he had not taken the course 
which that section prescribes of taking the matter 
before a Magistrate. 15 B. 229. 
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Magistrate having jurisdiction to try the offence on account of which the seizure has 
been made. 


Procedure 

Act, 8 88.) 


54. Upon the receipt of any such report, the Magistrate shall, with all conveni- 
ent despatch, take such measures as may be necessary 

t ereupon. (Old £ or ^ arrest anc j trial 0 f t h e offender and the disposal 
of the property according to law, 

55. (i) All timber or forest-produce which is not the property of Government 

and in respect of which a forest-offence has been commit- 

Forest produce, tools, etc., tec j an d a jj tools, boats, carts and cattle used in commit- 
when liable to confiscation. ’ ’ • .. , .. , . . £ 

ting any forest-offence, shall be liable to confiscation. 

(2) Such confiscation may be in addition to any other punishment prescribed for 
such offence. 


56. When the trial of any forest-offence is concluded, any forest-produce in 
respect of which such offence has been committed 

triKfow.T'off^ncSVo. * ha11 - ifk kthe K P r °P ert y ° f Government or has 
duce in respect of which it was been confiscated, be taken charge of by a Forest- 
committed. (Old Act, S. 53 .) officer, and, in any other case, may be disposed of in such 

manner as the Court may direct. 


57. When the offender is not known or cannot be found, the Magistrate may, 
if he finds that an offence has been committed, order 
the property in respect of which the offence has been 
committed to be confiscated and taken charge of by the 
Forest-officer, or to be made over to the person whom the 
Magistrate deems to be entitled to the same : 

Provided that no such order shall be made until the expiration of one month from 
the date of seizing such property, or without hearing the person, if any, claiming any 
right thereto, and the evidence, if any, which he may produce in support of his claim. 

58. The Magistrate may, notwithstanding anything hereinbefore contained, 

. direct the sale of any property seized under section 52 

prope«y dU se1zed under^tion an <| s “ b i ect to speedy and natural decay and may deal 
52 . (Old Act, S. 67.) Wlt h the proceeds as he would have dealt with such pro- 

perty if it had not been sold. 


Procedure when offender not 
known, or cannot be found. 
(Old Act, S. 66 and Act V of 
1590, S 11 .) 


Bee. 56 . N . B. — See also notes under S. 26 
and S. 33. 

CONFISCATION OF FOREST-PRODUCE— THE 
PROPERTY OF GOVERNMENT. — No confiscation 
order is necessary, or can be made, in respect of 
forest produce, which is the property of Govern- 
ment, and regarding which a forest offence has 
been committed. All that need be done is, to 
direct that it should be taken by some Forest- 
officer. 4 A. 417. 

POWER TO CONFISCATE. — It is only in res- 
pect of forest-produce with regard to which an 
•offence has been committed, that power to direct 
confiscation is given by law. Such an order, 
regarding forest -produce not belonging to Govern- 
ment, can only he made at the time when the 
•offender is convicted. 4 A. 417, [F. 27 C. 450.] 
reward — Forest produce. — Since there 
can be no legal confiscation of Government pro- 
perty, a reward cannot be paid out of such pro- 
perty. Rat. 620 = Cr. Kg. 44 of 1892. 

Sec. 56 . —Sr* also notes undar S. 33 
DISPOSAL OF PROPERTY . — Under S. 55, the 
property, regarding which an offence is commit- 
ted, should be awarded to Government. 5 Bom* L. 
R. 124* 

, government Forest-produce, offence 
relating to— Proper order, — W hen the 


forest-produce, in respect of which an offence is 
committed, is found to be the property of 
Government the only order which the Magistrate 
can legally make regarding it, under S. 56 is that 
it should be taken charge of by a Forest officer. 
An order for its sale and the payment of a re- 
ward to the informer from its proceeds is there- 
fore illegal, Rat. 36 c = Cr. Rg. 3 of 1888. 

Seo. 57 .— (1) Sub-s. by Act V of 1890, s. 11. 

FORFEITURE FOR FOREST OFFENCE WHEN A 
GOOD TITLE HAS VESTED IN A THIRD PERSON. 
— Under the orders issued by the Collector of 
Kandesh, certain Bhils entered the forest, brought 
from it teak logs under the customary passes, 
and sold them in open market to applicants who 
purchased in good faith. The Government sought 
to forfeit them on the around that a forest-offence 
had been committed in respect of them, inas- 
much as the permission under which the Bhils 
acted, only allowed them to cut deadwood and 
the logs did not fall under the description. Held , 
ordering the logs to be restored to the custody of 
purchasers, that it was clear from the terms of 
S< 57 that a forfeiture was not a consequence of a 
forest-offence, under the conditions stated In that 
section, where a good title has vested in a third 
person. 2 Bom. L. R. 675, 
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59. The officer who made the seizure under section 52 , car any of his official 

, . . . , superiors, or any person claiming to be interested in fhe 

section^, secrion°56 e or .sectk'n P r0 P ert >' f° seized ’ »W, withi .n one month from the date 
57. (Old Act, s. 68.) of any order passed under section 55, section 56 or sec- 

tion 57, appeal therefrom to the Court to which orders 
made by such Magistrate are ordinarily appealable, and the order passed on such 
appeal shall be final. 

60 . When an order for the confiscation of any property has been passed under 

section 55 or section 57, as the case may be, and the 
Government" Old Act.TW." Period limited by section 59 for an appeal from such 

order has elapsed, and no such appeal has been preferred, 
or when, on such an appeal being preferred, the Appellate Court confirms such order 
in respect of the whole or a portion of such property, such property or such portion 
thereof, as the case may be, shall vest in the Government free from all incumbrances. 


Saving of power to release 
pioperty seized. (Old Act, S. 
60.) 


61 . Nothing hereinbefore contained shall be deemed 
to prevent any officer empowered in this behalf by the 
Local Government from directing at any time the im- 
mediate release of any property seized under section 5*. 


62 . Any Forest-officer or Police-officer who vexatiously and unneces- 

Punishment for wrongful satil >’ se ‘ ze * W Property on pretence of seizing 
seizure. (Old Act, S. 61 .) property liable to confiscation under this Act shall 

be punishable with imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred rupees, or with 
both. 


Penalty for counterfeiting or 63 . Whoever, with intent to cause damage or in- 

defacing marks on trees and . + - , 

timber and for altering bound- ^ to the P ubhc or to an V person, or to cause wrongful 
ary marks. (Old Act, 8. 62.) gain as defined in the Indian Penal Code — 


(a) knowingly counterfeits upon any timber or standing tree a mark used by 
Forest-officers to indicate that such timber or tree is the property of the Government 
or of some person, or that it may lawfully be cut or removed by some person ; or 

( b ) alters, defaces or obliterates ai»y such mark placed on a tree or on timber 
by or under the authority of a Forest-officer ; or 


(c) alters, moves, destroys or defaces any boundary-mark of any forest or 
waste-land to which the provisions of this Act are applied, 

shall be punishable with imprisonment for a term which may extend to two years, or 
with fine, or with both. 


Power to arrest without 
warrant. (Old Act, 8. 63 ; Act 
X of 1918, S. 4 ; and Act V of 
1890, 8. 12.) 


64 . (1) Any Forest-officer or Police-officer, may, 

without orders from a Magistrate and without a warrant, 
arrest any person against whom a reasonable suspicion 
exists of his having been concerned in any forest-offence 
punishable with imprisonment for one month or upwards. 


(2) Every officer making an arrest under this section shall, without unnecessary 
delay and subject to the provisions of this Act as to release on bond, take or send the 
person arrested before the Magistrate having jurisdiction in the case, or to the officer 
in charge of the nearest police station. 

(3) Nothing in this section shall be deemed to authorise such arrest for any 
act which is an offence under Chapter IV unless such act has been prohibited under 
clause (c) of section 30. 


Sec. 69. REVISION BY High Court OF an nate tribunal in the exercise of Its criminal 
ORDER OF a SUBORDINATE TRIBUNAL.— The jurisdiction, where there had beed judicial pro- 
terms of s. 59 do not exclude the Canary revi- ceeding. 4 A. T t \ ‘ 

rsional powers of the High Court over a subordi- ’ ‘ 
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65 . Any Forest-officer of a rank not inferior to that of a Ranger, who, or whose 
subordinatei has arrested any person under the provisions 
a ^person ^arrested . of i se « ion 6 *- may release such person on his executing 

1918 , 8 . 5 .) a bond to appear, if and when so required, before the 

Magistrate having jurisdiction in the case, or before the 
officer in charge of the nearest police-station. 

Power to prevent commis- 66 . Every Forest-officer and Police-officer shall 

sion of offence. (Old Act, prevent, and may interfere for the purpose of preventing, 
*• the commission of any forest-offence. 

67 . The District Magistrate or any Magistrate of the first class specially em- 
powered in this behalf by the Local Government may try 
tnarily 61 (Ol^Act^S^OS ) Sum " summarily, under the Code of Criminal Frocedure, 1898, 
1 '* any forest-offence punishable with imprisonment fora 

term not exceeding six months, or fine not exceeding five hundred rupees, or both. 

Power to compound off- 68. (1) The Local Government may, by notification 

ences. (Act V of 1890 , s. 13 .) j n the local official Gazette, empower a Forest-officer — 

( a ) to accept from any person against whom a reasonable suspicion exists 
that he has committed any forest-offence, other than an offence specified in section 62 
or section 63, a sum of money by way of compensation for the offence which 
such person is suspected to have committed, and 

( b ) when any property has been seized as liable to confiscation, to release 
the same on payment of the value thereof as estimated by such officer. 

(2) On the payment of such sum of money, or such value, or both, as the case 
may be, to such officer, the suspected person, if in custody, shall be discharged, the 
property, if any, seized shall be released, and no further proceedings shall be taken 
against such person or property. 

(3) A Forest-officer shall not be empowered under this section unless he is a 
Forest-officer of a rank not inferior to that of a Ranger and is in receipt of a monthly 
salary amounting to at least one hundred rupees, and the sum of money accepted as 
compensation under clause ( a ) of sub-section (1) shall in no case exceed the sum of 
fifty rupees. 

69 . When in any proceedings taken under this Act, or in consequence of 
anything done under this Act, a question arises as to 
Presumption that forest-pro- w h et h er any forest-produce is the property of the Govern- 

(Old Act, S. 68.) ment, such produce shall be presumed to be the property 

v of the Government until the contrary is proved. 


CHAPTER X. 

Cattle-trespass. 

70 . Cattle trespassing in a reserved forest or in any portion of a protected forest 
ratfTp trpRnass Act »8?i to which has been lawfull y closed to grazing shall be deem- 

Cattle- trespass Act, 1071, to j • ^ ^ . 


apply. (Old Act, 8. 89 .) e d to be cattle doing damage to a public plantation within 

the meaning of section 11 of the Cattle-trespass Act,. 
1871, and may be seized and impounded as such by any Forest-officer of Police-officer. 
71 . The Local Government may, by notification in the local official Gazette 
direct that, in lieu of the fines fixed under section 12 of 
a° We fh fold Act tbe Cattle-trespass Act, 1871, there shall be levied for 

8^700 a * each head of cattle impounded under section 70 of this 

Act such fines as it thinks fit, but not exceeding the 

following, that is to say : — 

For each elephant .. .. .. .. .. ten rupees. 

For each buffalo or camel .. .. .. .. two ,, 

For each horse, mare, gelding, pony, colt, filly, mule, bull, bullock, cow 

or heifer . . .. • . . . • • . . one rupee. 

For each calf, ass, pig, ram, ewe, sheep, lamb, goat or kid .. .. eight annas. 


Power to alter fines fixed 
under that Act. (Old Act, 
8. 70 .) 


ten rupees, 
two ,, 


See. 68 . — See Rat. 591 «Cr. Reg. 6 of 189a. 
Sec. 70 .— -Liability for cattle 9traying in reserv- 


ed forest, aa Bom. 933. 
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CHAPTER XI. 


Of Forest-officers. 


Local Government may in- 72. (1) The Local Government may invest any 

vest Forest-officers with certain Forest-officer with all or any of the following powers, that 
powers. (Old Act 8 . 71.) is to say : — 

(a) power to enter upon any land and to survey, demarcate and make a map 
of the same ; 

( b ) the powers of a Civil Court to compel the attendance of witnesses and 
the production of documents and material objects ; 

(c) power to issue a search-warrant under the Code of Criminal Procedure, 
1888 ; and 

( d) power to hold an inquiry into forest-offences, and, in the course of such 
inquiry, to receive and record evidence. 

(2) Any evidence recorded under clause ( d ) of sub-section (1) shall be 
admissible in any subsequent trial before a Magistrate, provided that it has been taken 
in the presence of the accused person. 


Forest-officers deemed public 
servants. (Old Act S. 72 .) 


73. All Forest-officers shall be deemed to be public 
servants within the meaning of the Indian Penal 
Code. 


Indemnity for acts done in 
good faith. (Old Act S. 73 .) 


74. No suit shall lie against any public ser- 
vant for anything done by him in good faith under this 
Act. 


75. Except with the permission in writing of the Local Government, no Forest- 
officer shall, as principal or agent, trade in timber or other 
forest-produce, or be or become interested in any lease of 
any forest or in any contract for working any forest, 
whether in or outside British India. 


Forest-officers not to trade 

("Old Act 8. 74 .) 


CHAPTER XII. 

Subsidiary Rules. 

Additional powers to make 

rules. (Old Act s. 75 .) 76. The Local Government may make rules — 


Sec. 76 . — For rules made under this section 
for — 

(1) Bombay, see Bom. R. and O. ; 

(2) Central Provinces, see C. P. R. and O. 
and Central Provinces Gazette, 1900, Pt. I, 

p. 214 ; 

(3 ) United Provinces, see pp. 68 to 70 of the 
North-Western Provinces and Oudh List of 
Local Rules and Orders, Ed. 1894. See also 
North-Western Provinces and Oudh Gazette, 
1899, Pt. I, p. 494 ; ibtd ., 1900, Pt. I, p. 491 i 
U. P. Gazette, 1907, Pt. I, p. 189 ; 

(4) Punj., see Punjab Gazette, 1899, Pt. I, p. 
748. 

For notification declaring that certain officers 
shall exercise the powers of Forest-officers under 
certain sections. See Calcutta Gazette, 1901, Pt. 
I, p. 28. 

For rules made by the Government of Bengal, 
see Calcutta Gazette, 1906, Pt. I, p. 1094. 

For rules under this clause as to measurement 
and registration of boats in the Sundarban 
Division, /^'Calcutta Gazette, 1906, Pt. I, p. 1657. 

See also notes under S. 26. 

Interpretation of Section— Excise law— Confis- 
cation in the owner’s absence. See it C.W.N. 139. 

Rules framed under the act by Local 
GOVERNMENT.— When the Local Government 
has framed rules under the Forest Act prohibit- 
ing hunting and shooting in reserved forests 

138 


during such periods and in such portions as the 
conservator may appoint, the conservator, in noti- 
fying periods and localities left unascertained by 
the Local Government cannot be said to be exer- 
cising the authority delegated to the Local Govern- 
ment by the Act. 19 P. R. 1880 (Cr.) 

Pass Contractor — Authority. — of the 

rules framed under the Forest Act, Rule 3, 
prohibits the removal of forest-produce beyond 
certain limits without a pass from the Conserva- 
tor or some person duly authorised in that behalf 
under Rule 13, held , that a contractor under the 
Forest Department to whom the Forest-officer has 
given a pass book containing passes bearing the 
office seal with an endorsement that he might 
thereby remove timber was sufficiently authorised 
under Rule 13 to issue passes. Rat. 424 : Cr. Rea 
88 of 1888. 

Offence under the Section, what con- 
stitutes. — The offence under S. 75 of the Forest 
Act is only committed under the express terms of 
the Act and rules, when the trees cut are the pro- 
perty of Government. The Court, before con- 
victing, is bound to satisfy itself of Government 
proprietary rights in the usual modes and by 
means of the usual materials recognised in Courts. 
The declared opinion of the executive Govern- 
ment merely as such can have no more weight 
with the Court than that of the humblest of Her 
Majesty’s subjects. 18 B. 670. [A*. Rat. 828.] 
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Penalties for breach of rules. 
(Old Act 8. T6.) 


(a) to prescribe and limit the powers and duties of any Forest-officer under 
this Act ; 

( b ) to regulate the rewards to be paid to officers and informers out of the 
proceeds of fines and confiscation under this Act ; 

(c) for the preservation, reproduction and disposal of trees and timber belon- 
ging to Government, but grown on lands belonging to or in the occupation of private 
persons ; and 

(d) generally, to carry out the provisions of this Act. 

77. Any person contravening any rule under this Act, for the contravention of 
which no special penalty is provided, shall be punishable 
with imprisonment for a term which may extend to one 
month, or fine which may extend to five hundred rupees, 

or both. 

78. All rules made by the Local Government under this Act shall be published 

in the local official Gazette, and shall thereupon, so far as 
1 ^ le / S nij h !°o h ^ e /° 1Ce ° they are consistent with this Act, have effect as if 

enacted therein. 

CHAPTER XIII. 

Miscellaneous. 

79. (1) Every person who exercises any right in a reserved or protected forest, 

or who is permitted to take any forest-produce from, or to 
Persons bound to assist For- cut anc j remove timber or to pasture cattle in, such forest, 

(OM Act S. 78 .) and every person who is employed by any such person 

in such forest, and 

every person in any village contiguous to such forest who is employed by the 
Government, or who receives emoluments from the Government for services to be per- 
formed to the community, 

shall be bound to furnish without unnecessary delay to the nearest Forest- 
officer or Police-officer any information he may possess respecting the commission 
of, or intention to commit, any forest-offence, and shall forthwith take steps 
whether, so required by any Forest-officer or Police-officer or not, — 

(a) to extinguish any forest fire in such forest of which he has knowledge or 
information ; 

( b ) to prevent by any lawful means in his power any fire in the vicinity of 
such forest of which he has knowledge or information from spreading to such forest, 
and shall assist any Forest-officer or Police-officer demanding his aid — 

(c) in preventing the commission in such forest of any forest-offence ; and 

( d) when there is reason to believe that any such offence has been commit- 
ted in such forest, in discovering and arresting the offender. 

(2) Any person who, being bound so to do, without lawful excuse (the burden 
of proving which shall lie upon such person) fails — 

(a) to furnish without unnecessary delay to the nearest Forest-officer or 
Police-officer any information required by sub-section (1) ; 


Rules made by Bombay Government prohibiting 
a person who has made a tender from withdraw- 
ing it, if valid. See 4Q Bom. 759 = 8 9 L C. 49 8 = 
1925 Bom. 485 (F. B.). 

Sec. 77 . — See 18 B. 670 cited under S. 75 and 
see also notes under S. 26 supra. 

RULES FRAMED UNDER THE ACT— MISQUOT- 
ING of the Section — Appeal. — A misquoting 
of the section of the Act under which a rule 
otherwise valid has been framed, does not render 
the rule void. 19 P. R. 1880 (Cr.). Where a 
conviction and sentence proceeds under the pro- 
visions of the' Act it is not competent to a Magis- 
trate to pass an order of reward to the complain- 
for detecting the offence. Cr. Rg. 48 of 
&8$6. • 


Sec. 79. — Section renumbered and Cl. (2) added 
by Act T of 1918, S. 6. 

REFUSAL TO SERVE AS MEMBER OF PANCH. 
— A person refusing to serve as member of a 
panch appointed for the purpose of drawing a 
panehnama with reference to certain wood alleged 
to have becfri illegally c*it in the reserved forests, 
was held not to be liable to be convicted under 
fc. 187, I.P.C., as he was not shown to be a person 
contemplated in the provisions of the first three 
paragraphs of S. 78 of Act VII of 1878, and as 
the purpose for which he was called upon to give 
his assistance was also not one of the purposes 
mentioned in clauses ( a ) and (d) of that section. 
22 B. 769; 
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(6) to take steps as required by sub-sectrort (1) to extinguish any forest fire 
in a reserved or protected forest ; 

(c) to prevent, as required by subjection (1), any fire in the vicinity of 
Auch forest from spreading to such forest, or 

( d ) to assist any Forest-officer or Police-officer demanding his aid in preventing 
the commission in such forest of any forest-offence, or when there is reason to believe 
that any such offence has been committed in such forest in discovering and arresting 
the offender ; 

shall be punishable with imprisonment for a term which may extend to one month, or 
with fine which may extend to two hundred rupees, or with both. 

Management of forests the 80 . (1) If the Government and any person be jointly 

joint property of Government interested in any forest or waste-land, or in the whole or 
and other persons. (Old Act a ny part of the produce thereof, the Local Government 

may either — 

(a) undertake the management of such forest, waste-land or produce, 
accounting to sjuch person for his interests in the same ; or 

( b ) issue such regulations for the management of the forest, waste-land or 
produce by the person so jointly interested as it deems necessary for the management 
thereof and the interests of all parties therein. 

(2) When the Local Government undertakes under clause (<r) of sub-section 
(1) the management of any forest, waste-land or produce, it may, by notification in the 
local official Gazette, declare that any of the provisions contained in Chapters II and 
IV shall apply to such forest, waste-land or produce, and thereupon such provisions 
shall apply accordingly. 

81 . If any person be entitled to a share in the produce of any forest which is 
the property of Government or over which the Govern- 
Failare to perform service men t has proprietary rights or to any part of the forest- 

of Government forest is enjoy- produce of which the Government is entitled, upon the 
ed. (Old Acts. 80.) condition of duly performing any service connected with 

such forest, such share shall be liable to confiscation in the 
event of the fact being established to the satisfaction of the Local Government that 
such service is no longer so performed . 

Provided that no such share shall be confiscated until the person entitled 
thereto, and the evidence, if any, which he may produce in proof of the due per- 
formance of such service, have been heard by an officer duly appointed in that behalf 
by the Local Government. 


82 . All money payable to the Government under this Act, or Under any rule 
made under this Act, or on account of the price of any 
forest-produce or of expenses incurred in the execution of 
this Act in respect of such produce, may, if not paid when 
due, be recovered under the law for the time being in force as if it were an arrear of 
land-revenue. 


Recovery of money due to 
Government. (Old Act S. 81.) 


Lien on forest produce for 
such money. (Old Act 8. 82.) 


83 . (1) When any such money is payable for or in respect of any forest-produce, 
the amount thereof shall be deemed to be a first charge 
on such produce, and such produce may be taken posses- 
sion of by a Forest-officer until such amount has been paid. 

(2) If such amount is not paid when due, the Forest-officer may sell such 
produce by public auction, and the proceeds of the sale shall be applied first in dis- 
charging such amount. 

(3) The surplus, if any, if not claimed within two months from the date of the 
sale by the person entitled thereto, shall be forfeited to His Majesty. 


•ec. 88— Expttssly provide that the sale pro- amount due. 31 1. C. 436-9 S, I* R* 31. 
ceeda should be applied firet in discharging the 
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Land required under this 
Act to be deemed to be needed 
for a public purpose under 
the Land Acquisition Act, 
1894. (Old Aot 8. 83 .) 


Recovery of penalties due 
under bond. (C/. Act V of 

1890 , 8. 14 and Act V of 1918 , 
8 . 7 .) 


84. Whenever it appears to the Local Government 
that any land is required for any of the purposes of thia 
Act, such land shall be deemed to be needed for a public 
purpose within the meaning of section 4 of the Land 
Acquisition Act, 1894. 

85. When any person, in accordance with any provision of this Act, or in com- 
pliance with any rule made thereunder, binds himself by 
any bond or instrument to perform any duty or act, or 
covenants by any bond or instrument that he, or that he 
and his servants and agents will abstain from any act, the 
whole sum mentioned in such bond or instrument as the 
amount to be paid in case of a breach of the conditions thereof may, notwithstanding 
anything in section 74 of the Indian Contract Act, 1872, be recovered from him in 
case of such breach as if it were an arrear of land revenue. 

86 . The enactments mentioned in the Schedule are 
Repeals. hereby repealed to the extent J|pecified in the fourth 

column thereof. { 

THE SCHEDULE. 

( See Section 86.) 

Enactments Repealed. 


Year. 

No, 

Short title. 

Extent of repeal. 

i 

2 | 

3 

4 

1878 

VII 

The Indian Forest Act, 1878 

1 

So much as has not already been 
repealed. 

1890 

V 

The Forest Act, 1890 

Do. 

1891 

XII 

The Amending Act, 1891 

So much of Part I of Schedule IF 
as relates to the Indian Forest 
Act, 1878. 

1901 

; v 

! 

The Indian Forest (Amendment) Act, 
1901. 

So much as has not already been 
repealed. 

1911 

XV 

The Indian Forest (Amendment) Act, 
1911. 

Do. 

1914 

X 

The Repealing and Amending Act, 
1914. 

So much of the Second Schedule' 
as relates to the Indian Forest 
Act, 1878, the Forest Act, 1890, 
and the Indian Forest (Amend- 
ment) Act, 1901. 

1918 

I 

The Indian Forest (Amendment) Act, 
1918. 

The whole. 

1920 

XXXVIII 

The Devolution Act, 1920 

So much of Schedule I, Part I, as 
relates to the Indian Forest Act 
1878. 


THE GENERAL CLAUSES ACT (X OF 1897). 

PREFATORY NOTE : SCOPE AND nature of the enactment. — The first Act of the 
kind that was passed in England was an Act called Lord Brougham's Act, passed in 1851. 
That Act contained definitions of certain words which were continually used and defined 
in Aetfc of Parliament, and further contained one or two convenient rules of construction • 
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Lord Brougham’s Act was adopted and somewhat extended by the Indian Act of 1868. 
The Acts in both countries were found to be convenient and work well, and in 1887, the 
second Indian General Clauses Act was passed, further extending the same principle. The 
Act was drafted by Sir Courteney Ilbert, afterwards Parliamentary Counsel. When he 
went home, he carried the principle rather further, and he drafted the English Interprefca- 
tio 1 Act, 1889, which carried on the same principle. In this General Clauses Act, the 
Government proposed, ls£ to consolidate the previous two Indian Acts on tho subject and 
2ndly to adopt some of the provisions of the English Interpretation Act, 1889, as were 
applicable to Indian Legislation and other circumstances. Mr. Chalmers on whom devolved 
the drafting of the Indian Bill consulted Sir Courteney Ilbert about it, and improved it 
in the light of his criticisms and advice on the provisions of the bill. The English Act 
was very carefully considered by a strong committee of the lawyers of the House of Lords, 
and its provisions were very carefully sifted by the committee. As to the general policy 
of the Act, it is always convenient to have one prima facie meaning for every term which 
is in constant use ; and in all Acts, wherever possible, the same words should have the 
.same meaning. But, of course, the definitions are only prima facie definitions. The Act 
provides that in future Acts, these particular terms defined in this Act will have the 
meaning given to them, unless a special Act otherwise provides in any particular Act. It 
is always open to give a special definition to any word or phrase, if it is required for the 
purposes of that Act. Certain general principle of construction have also been adopted 
from the English Interpretation Act. The Act is not one for creating new legislation, but 
may be described as one intended to i>revent accidental slips in drafting future bills or as 
Mr. Chalmers put in when introducing the bill i 1 a Drafting Accidents Prevention Bill . 9 9 

“ The following extracts from the Statement of Objects and Reasons may also be 
noted : — 

This Bill does not propose to effect any change in the Law. Its object like that of 
the Acts it consolidates is to shorten the language of statutory enactments and to provide 
for uniformity of expression in cases where there is identity of subject-matter. 

The first enactment of the kind was Lord Brougham’s Act (13 and 14 Viet., c. 21). 
The provisions of that statute were adopted to India and somewhat amplified by the Gene- 
ral Clauses Act (I of 1868) and the General Clauses Act (I of 1887) was a further ex- 
tension of the same principle. It is obviously expedient that the Legislative dictionary, as 
it may be called, should be contained in a single enactment and that the two Acts above 
referred to should be consolidated, and it seems desirable to take the opportunity of mak- 
ing any additions that later experience may have suggested and in particular to incorporate 
suca provisions of the Interpretation Act, 1889 (52 and 53 Viet., c. 64) as are applicable 
to India. That statute like the Indian Act of 1887 was drafted by Sir C. Ilbert and is 
111 effect a careful revision and extension of the later. For example the definition of 
British India in the English Act of 1889 is merely an expansion of the definition given by 
.the Indian Act of 1868. Its legal effect is the same, but it is more intelligible and it 
avoids a reference to another statute. The proposed measure will have this further advan- 
tage that it will secure uniformity of language and construction in Indian and in English 
legislation, in so far as both have to deal with the same subject-matter.” 

EFFECT OF SUBSEQUENT LEGISLATION.— S. 1 rep. in pt. and 8. 3 am. Act X 
-of 1914 ; 8s. 3, 20, 21, 24, am. 8. 2 and sch. rep. Act I of 1903 ; Ss. 3, 24, am. S. 30 ins. 
Act XVII of 1914 ; Ss. 3 (a), 5 (a), 16 (a), 30, 44 (a), 55 (a), ins. Act X of 1914 ; Ss. 3, 
cl. 3 (a) (5), 5 (A), (6) 8 (a), (8) (b), (30), 44 (a), (46), 55 (a) (5), 30, am. Act XXIV 
of 1917, I Sch. S. 8 am., 8. 13-A ins. 8. 14, am. S. 3 (28) rep. 8. 4 rep. in jit. Act XVIII 
of 1919 ; 8. 31 ins. Act XXXI of 1920 ; 8. 30-A, ins. by Act XI of 1923. Declared in 
force in the Sonthal Parganas Reg. Ill of 1872, 8. 3 as amended by Reg. Ill of 1899, 8. 3: 
in the Chittagong Hill Tracts Reg. I of 1900, 8. 4 in Upper Burma (except the Shan States 
Act XIII of 1898, 8. 4) ; in British Baluchistan Reg. II of 1913, 8. 3 ; in the Angul Dis- 
trict Reg. Ill of 1913, 8. 3 ; in the Arakan Hill District Reg. I of 1916, 8. 2. 


THE GENERAL CLAUSES ACT (X OF 1897). 

CONTENTS. 


Sections. 

Preliminary. 

1 . Short'title and commencement. 

2. Repeal. 

General Definitions . 

3. Definitions. 

4. Application of foregoing definitions to 
previous enactments. 

General Pules of Construction . 

5. Coming Into operation of enactments. 


Sections. 

6. Effect of repeal. 

7. Revival of repealed enactments. 

8. Construction of references to repealed 
enactments. 

9. Commencement and termination of time, 
to. Computation of time. 

11. Measurement of distances. 

12. Duty to be taken pro rata in enactments. 

13. Gender and number. 
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Sections. 

Powers and F unctionaries. 

14. Powers conferred on the Government to 
be exercisable from time to time. 

15. Power to appoint to include power to 
appoint ex officio , 

16. Power to appoint to include power to 
suspend or dismiss. 

17. Substitution of functionaries. 

18. Successors. 

19. Official chiefs and subordinates. 

Prozdsions as to Orders , Rules , etc.> made under 

enactments. 

20. Construction of orders, etc., issued under 
enactments. 

21. Power to make to include power to add 
to, amend, vary or rescind, orders, rules or by- 
laws. 

22. Making of rules or by laws and issuing of 
orders between passing and commencement of 


Sections, 

enactment. 

23. Provisions applicable to making of rules 
or by- law’s after previous publication. 

24. Continuation of orders, etc., issued under 
enactments repealed and re-enacted. 

25. Recovery of fines. 

20. Provision as to offences punishable under 
two or more enactments. 

27. Meaning of service by post. 

28. Citation of enactments. 

29. Saving for previous enactments, rules and 
by laws. 

30. Application of Act to ordinances. 

30-A. Application of Act to Acts made by the 
Govern or- General. 

3t. Construction of references to Local 
Government of a Province. 

THE SCHEDULE. 

Enactments, repealed. 


THE GENERAL CLAUSES ACT (X OF 1897). 

[1 1 th March 1897. 


An Act to consolidate and extend the General Clauses Acts , 1868 and 1887. 
WHEREAS it is expedient to consolidate and extend the General Clauses Acts* 
1868 and 1887 ; it is hereby enacted as follows : — 

Preliminary . 

Short title and commence- 1 . (1) This Act may be called THE GENERAL 

Clauses Act, 1897; L"] 1 

(2) [ : * * *]i 

2. [Repeal] Rep. by the Repealing and Amending Act (/ of 1903). 

General Definitions . 

3. In this Act, and in all Acts of the Governor-General in Council and Regula- 

Definitions. tions made after the commencement of this Act, unless 

there is anything repugnant in the subject or context — 

(1) “ abet ” with its grammatical variations and 
“Abet.” cognate expressions shall have the same meaning as in 

the Indian Penal Code : 


4 Act.” 


(2) “act ” used with reference to an offence or a civil wrong shall include a 
series of acts, and words which refer to acts done extend 


“Affidavit.” 


also to illegal omissions : 

(3) “ affidavit ” shall include affirmation and declaration in the case of 
persons by law allowed to affirm or declare instead of 
swearing ; 

(3 -a) “ Assam Act ” shall mean an Act made by the Chief Commissioner of 
Assam in Council under the Indian Councils Act, 1861 to 1909 [or the Government of 
India Act, 1915 1 , 2 [or by the local Legislature or the Governor of Assam under the 
Government of India Act] 3 : 


Sec. 1 .— 1 Rep. by Act X of 1914, Sch. II. 

SeCi. 1 and 3 . — APPLICABILITY TO BOMBAY 
ABKARI ACT. — The General Clauses Act has no 
application to the Bombay Abkari Act, passed 
by the Governor of Bombay in Council. 1 Bom. 
L. R. 164 (16 B. 669, F.). 

This Act applies only to Acts passed by the 
Governor General in Council and not to Acts 
passed by the Local Legislatures. 1 Bom. L. R. 
614. As to its applicability to Oudh Rent Act, 
see 16 O. C. 341. 

Sec. 3 .— In clauses (3-a), (5), (5-a), (6), (8-a), 
(8 -b), (30). (44-a). (46), (S 5 -a)> of Sec. 3, the 


last clause has been added by Act XVIII of 1928. 

Sec. 3 ( 2 ). — Cf. The Indian Penal Code (Act 
XLV of i860), and the Madras General Clauses 
Act, 1891 (Madras Act III of 1891). 

Cl. ( 3 ) — Cf . The definitions of “ Oath " andi 
“Swear” in sub ss. (36) and (55), respectively, 
infra. As to affidavits in civil proceedings, see 
Code of Civil Procedure (Act V of 1901)’, 1st 
Sch., Order XIX ; as to Criminal Proceedings, see 
Code of Criminal Procedure (Act V of 1898), 

Cl. ( 3 -a ),— 2 Ins. by Act X of 1914; (0 Added 
by Act XXIV of 1917. 

3 Added by Act XVIII of 1928. 
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(4) u barrister ” shall mean a banrister of England 
“Barrister.” or Ireland, or a member of the Faculty of Advocates ii* 

Scotland : 

(5) 44 Bengal Act ” shall mean in the case of Acts passed prior to the 1st April*. 

M „ 1912, an Act made by the Lieutenant-Governor of Bengal 

Benga Act. j n Council under the Indian Councils Act, 1861, or the 

Indian Councils Acts, 1861 and 1892, or the Indian Councils Acts, 1861 to 1909, and 
in the case of Acts passed after that date, an Act made by the Governor of the Presi- 
dency of Fort William in Bengal in Council under the Indian Councils Acts, 1861 to 
1909 Lor the Government of India Act, 191s], 1 [or by the local Legislature or the 
Governor of the Presidency of Bengal under the Government of India Act] : 

(5-a) “Bihar and Orissa Act” shall mean an Act made by the Lieutenant- 
Governor of Bihar and Orissa in Council under the Indian Councils Act, 1861 to 19C9 
[or the Government of India Act, 1915}, 1 [or by the local Legislature or the Governor 
of Bihar and Orissa under the Government of India Act] : 

(6) ‘‘Bombay Act” shall mean an Act made by the Governor of Bombay in 

ti M Council under [the Indian Councils Act, 1861], 2 or the 

Bombay Act. Indian Councils Acts, 1861 and 1892 [or the Indian 

Councils Acts, 1861 to 1909], 3 [or the Government of India Act, 1915V [or by the 
local Legislature or the Governor of the Presidency of Bombay under the Government 
of India Act] : 

(7) “British India” shall mean all territories and places within Her Majesty’s 

dominions which are for the time being governed by Her 
British India. Majesty through the Governor-General of India or through 

any Governor or other officer subordinate to the Governor General of India : 

(8) “ British possession ” shall mean any part of Her Majesty’s dominions, 

exclusive of the United Kingdom, and, where parts of those 
British possession. dominions are under both a central and a local Legislature, 

such under the central Legislature shall, for the purposes of this definition, be deemed 
to be one British possession : 

[(8-a) “Burma Act” shall mean an Act made by the Lieutenant-Governor of 
Burma in Council under the Indian Councils Acts, 1861 and 1892] [or the Indian 
Councils Acts, 1861 to 1909], 3 [or the Government of India Act, 1915J, 1 [or by the 
local Legislature or the Governor of Burma under the Government of India Act] : 

[(8-6) “Central Provinces Act” shall mean an Act made by the Chief Commis- 
sioner of Central Provinces in Council under the Indian Councils Acts, 1861 to 1909], 
[or the Government of India Act, 191s]* 1 [or by the local Legislature or the Governor 
of the Central Provinces under the Government of India Act] : 

(9) “Chapter” shall mean a Chapter of the Act or 
Chapter. Regulation in which the word occurs : 

(10) “Collector” shall mean, in a Presidency town, the Collector of Calcutta, 
u Madras or Bombay as the case may be, and elsewhere 

Collector. the chief officer in charge of the revenue-administration 

of a district : 


Sec. 3, Cl. C5). —Substituted by Act X of 1914. 
1 Added by Act XXIV of 1917. 

Cl. (5-a).— Inserted by Act X of 1914. 

Cl. (6).-* 2 Inserted by Act I of 1903. 

8 Inserted by Act X of 1914. 

Cl. (8-a).— Words in first inserted by Act I 
of 1903, S.3; Second inserted by Act X of 1914 ; 
third added by Act XXIV of 1917. 

CL (8-b). — Inserted by Act XVII of 1014. 

Cl. ( 4 ). — Cf Th3 Indian High Courts Act, 
1861 (24 and 25 Viet., c. 104), S. 19, Col. 
Stats. Inch Vol. I. 

Cl. (5). — The Acts of the recently constituted 
Council for Eastern Bengal and Assam, may by 


analogy be referred to as Eastern Bengal and 
Assam Acts. 

Cl. (7 ).—Cf. The Interpretation Act, 1889 (52 
and 33 Vict„ c. 63). 8.18(4), Col. of Stats* 
Ind. Vol. II. For definition of “ India,” see 
infra sub-sec. ( 27). See 6 P. R. 1878 (Cr.). 

Cl. ( 8 ).— Cf. The Interpretation Act, 1S89 
(52 and S3 Viet., c. 63;, S. 18 (2), Col. of Stats. 
Ind. Vol. 

CL (10). — Cf. The Bombay General Clauses Act 
(lorn. Act I of j 904), S. 3 (12) and the U. P. 
General Clauses Act (U. P. Act I of 1887), S. z 
(12). 
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( 1 1) ^Colony” shall mean any part of Her Majesty’s dominions exclusive of 

the British Islands and of British India, and, where parts 
‘Colony. 0 f those dominions are under both a central and a local 

Legislature, all parts under the central Legislature shall for the purposes of this 
definition be deemed, to be one colony : 

(12) “commencement,” used with reference to an Act or Regulation shall 
mean the day on which the Act or Regulation comes into 


“Commencement.” 


force 


Commissioner. 


(14) 


(13) “Commissioner” shall mean the chief officer 
in charge of the revenue-administration of a division : 
consular officer” shall include consul-general, consul, vice-consul, con- 
sular agent, pro-consul and any person for the time being 
“Consular officer.” authorized to perform the duties of consul-general, consul, 

vice-consul or consular agent : 

(15) “District Judge” shall mean the Judge of a principal Civil Court of ori- 
ginal jurisdiction, but shall not include a High Court in 
the exercise of its ordinary or extraordinary original civil 


“District Judge.” 
jurisdiction : 

(16) “document” 

“Document.” 


shall include any matter written, expressed or described 
upon any substance by means of letters, figures or marks 
or by more than one of those means, which is intended to 
be used, or which may be used, for the purpose of recording that matter : 

[(1 6-#) “Eastern Bengal and Assam Act” shall mean an Act made by the 
Lieutenant-Governor of Eastern Bengal and Assam in Council under the Indian 
Councils Acts, 1861 and 1892, or the Indian Councils Acts, 1861 to 1909:] 

(17) “enactment” shall include a Regulation (as hereinafter defined) and any 
„ Regulation of the Bengal, Madras or Bombay Code and 

nactment. s ha.U also include any provision contained in any Act or in 

any such Regulation as aforesaid : 

(18) “father,” in the case of any one whose per- 
sonal law permits adoption, shall include an adoptive 
father : 

(19) “financial year” shall mean the year com- 
mencing on the first day of April : 

(20) a thing shall be deemed to be done in “good 
faith” where it is in fact done honestly, whether it is done 
negligently or not : 

(21) “ Government ” or “ the Government ” shall 
include the Local Government as well as the Government 
of India : 


‘Father.” 


‘Financial year.’ 


‘Good faith.” 


“Government.” 


Sec. 3 , Cl. ( 11 ). — Cf . The Interpretation Act, 
1889 (52 and 53 Vic., c. 63), S. 18 (3), Col. 
Stats. Ind. Vol. II. 

Cl. ( 12 ). — For rules determining when any 
given Act is to come into force, see Sec. 5 infra. 

Cl. ( 18 ).— £/. U. P. General Clauses Act (U. 
P. Act I of 1887), U. P Code, Vol. II. 

Cl. ( 14 ). — Cf The Consular Salaries and Fees 
Act, 1891 (54 and 55 Vic., c. 36), S. 3. 

Cl. ( 1 ft). — As to definition of High Court, see 
'Sub-sec. (24) infra. 

In Lower Buftna the District Court is the Court 
of the District Judge as defined by this clause, 
■see Lower Burma Courts Act -VI of 1900, S. 25 
(e) f Bur. Code. 

As to status of High Court on original side, see 
37 M. L. J. 645. 

Cl. ( 16 ). — Cf . Indian Evidence Act I of 1872. 


As to definition of “written”, see sub-sec. (58). 

Cl. ( 10 -a).— Inserted by Act X of 1914. 

Cl. ( 19 ). — Cf. The Interpretation Act, 1889 (52 
and 53 Vic., c. 63), S. 22, Col. Stats. Ind. Vol. II. 

Cl. ( 20 ). — Cf. The Bill of Exchange Act, 1882 
(42 & 43 Vic. , c. 61), S. 90 ; and the Sales of 
Goods Act, 1893 (56 and 57 Vic., c. 71), S, 62. 
Cf . also S. 32 of the Indian Penal Code (XLV 
of i860'). 

As to discussion in Council regarding definition 
of “ good faith ”, see Gazette of India , 1897, 
Pt. VI, pp. 56 to 62 and 76 to 79. 

See 13 I. C. 260 — 5 S. L. R. 181 ; 12 I. C. 
809 = 4 Bur. L. T. 128. 

Cl. ( 21 ). — As to definition of Local Govern- 
ment, see sub-sec. (29) infra ; see 6 P.W.R. 1913 
(Cr.). 
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(22) “ Government of India ” shall mean the Governor* General in Council or, 

t „ during the absence of the Governor-General f*om his 

ovemment o n 1a. Council, the President in Council, or the Governor-General 

alone as regards the powers which may be lawfully exercised by them or him respec- 
tively : 

(23) !.**** * *] 

(24) “ High Court/’ used with reference to civil proceedings, shall mean the 

„ highest Civil Court of Appeal in the part of British India 

igh Court. j n which the Act or Regulation containing the expression 

operates : 

(25) “immoveable property” shall include land, benefits to arise out of land, and 

£ , „ things attached to the earth, or permanently fastened to 

Immoveable property. anything attached to the earth ; 

“tm •« ent ” ( 2 6) “ imprisonment ” shall mean imprisonment of 

mpn onm either description as defined in the Indian, Penal Code ; 

(27) “India” shall mean British India, together with any territories of any Native 

Prince or Chief under the suzerainty of Her Majesty ex- 
In ^ ia ‘ ercised through the Governor-General of India or through 

any Governor or other officers subordinate to the Governor-General of India : 

(28) “ local authority ” shall mean a municipal committee, district board, body 

f , of port commissioners or other authority legally entitled 

Local authority. to, or entrusted by the Government with the control or 

management of a municipal or local fund : 

(29) “Local Government” shall mean the person authorized by law to administer 

executive Government in the part of British India in which 
‘Local Government.” the Act or Regulation containing the expression operates, 

and shall include a Chief Commissioner : 

(30) “Madras Act” shall mean an Act made by the Governor of Fort St. George 

„ in Council under [the Indian Councils Act, 1861, or the 

Madras Act. Indian Councils Acts, 1861 and 1892], [or the Indian 

Councils Acts, 1861 to 1909], [or the Government of India Act, 1915], [° r by the local 


Sec. 3, Cl. (23). — Repealed by Act XVIII of 

1919- 

Cl. (24).— Cf. S. 2 (1) ( d ) of the Bombay 
Record of Rights Act (IV of 1903) as to Sadar 
Court in Mndh— Bom. Code, Vol. IV. 

Cl. (25). — As to growing crops and timber so 
far as they are affected by the Indian Registra- 
tion Act (XVI of 1908), see Sec. 2 (6) of that 
Act. Doors, whether immoveable property. 16 M. 
L. T. 429 =-25 I. C. 837. 

The expression “ benefits to arise out of land” 
in the Act was never intended to cover such a 
■matter as the security held by a mortgagee under 
a simple mortgage bond, by such ‘benefits’ as the 
right to a ferry. L. R. 5 All, 674. A Kolnu 
an iron sugarcane press) fastened to the ground 
is immoveable property. 23 I. C. 250. The term 
‘ immoveable property * in the General Clauses 
Act may include a right of way. But is not always 
necessarily included. It is not excluded by T. P. 
Act, S. 3. 34 I. C. 450 = 20 C. W. N. 1158. Mali- 
kana, if immoveable property, see 21 J. C. 779 = 
19 C. W, N. 41QL Standing crops are immoveable 
property. 23 M. L. J. 620 = 17 I, C. 185 ; 25 M.L. 
J. 447 = 21 I C. 3; also sta^jpg trees. 25 A. L. 
J. 199. A right to fishery is ah interest in immo- 
veable property. 43 I,, C. 962 = 14 N. L. R. 35 (24 
C. 449 ; 19 C. 544, F.). A simple mortgage debt 
is to be attached as a debt ana not as immove- 
able property. 50 I. C. 157“ 21 O. C. 400. As to 
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money charged on immoveable property, see 83 
I. C. 555. A pugmill affixed to the earth is im- 
moveable property. 43 I. C. 625 = 11 Bur. L. T. 
199 

Cl. (26). — See 9 All. 240 = 7 A.W.N. 540. 

Cl. (27). — Cf . The Interpretation Act, 1889 
(52 & 53 Vic., c. 63), S. iS (5) ; see 7 C. W. N. 
635* 

The definition of ‘land’ mui-t be applied to the 
word ‘land’ as used in the C. P. C. and therefore 
‘land’ in C. P. C. includes trees. 10 I. C. 473 — 7 
N. L. R. 63. 

Cl. (28). — Cf. The Local Authorities Loans 

Act (XI of 1879). 

Cl. (29). — There are at present 13 Local Gov- 
ernments in British India, vtz the Governors of 
Madras and Bombay in Council, the Lieutenant- 
Governors of Bengal, the United Provinces of 
Agra and Oudh, the Punjab, Burma and Eastern 
Bengal. Assam, and of the Central Provinces. 
The Chief Commissioners of Ajmer- Merwata, 
Coorg, British Baluchistan and of the North- 
West Frontier Province and the Chief Commis- 
sioner of the Andaman and Nicobar Islands. The 
Commissioner in Sindh exercises by delegation 
certain powers of a Local Government^ See Act 
V of 1868, Commissioner in Sindh. 

Cl ( 30 ) — 1st bracket words inserted by 
Act I of 1903, S. 3 ; 2nd inserted by Act X of 
19 1 4 ; 3rd by Act XXIV of 1917. 
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“Master” (of a ship). 


“Moveable piopei ty.” 


Legislature or the Governor of the Presidency of Madras under the Government of 
India ActJ : 

(31) ‘Magistrate” shall include every person exercising all or any of the powers 
. „ of a Magistrate under the Code of Criminal Procedure for 

Magl8trate ^ the time being in force : 

' (32) “ master/’ used with reference to a ship, shall mean any person (except 
r a pilot or harbour-master) having for the time being 

control or charge of the ship : 

„ . „ (33) “month'’ shall mean a month reckoned accord- 

Mon ing to the British calendar : 

. „ (34) “ moveable property ” shall mean property of 

ovea epiopeity. every description, except immoveable property : 

(35) “ North-Western Provinces and Oudh Act ” shall mean an Act made by 
44M , the Lieutenant-Governor of the North-Western Provinces 

and Oudh AcT”^’ ^ 10vmces and Oudh in Council under [the Indian Councils Act,. 

1861, or] 1 the Indian Councils Acts, 1861 and 1892 ; 

(36) “ oath ” shall include affirmation and declara- 
“Oath.” tion in the case of persons by law allowed to affirm or 

declare instead of swearing : 

“Offence ” (37) " offence ” shall mean any act or omission 

'' 4lv ' e ’ made punishable by any law for the time being in force : 

44 p art „ (38) “ part ” shall mean a part of the Act or 

Regulation in which the word occurs : 

“Person ” (39) “person” shallinclude any company or associa- 

' " h ' tion or body of individuals, whether incorporated or not : 

‘Political Agent.” (40) “ Political Agent ” shall include — 

(а) the principal officer representing the Government in any territory or place 
beyond the limits of British India, and 

(б) any officer of the Government of India or of any Local Government appoint- 
ed by the Government of India or the Local Government to exercise all or any of the 
powers of a Political Agent for any place not forming part of British India under the 
law for the time being in force relating to foreign jurisdiction and extradition. 

(41) “ Presidency-town ” shall mean the local limits for the time being of the 
. „ ordinary original civil jurisdiction of the High Court of 

iesi ency-town. Judicature at Fort William, Madras or Bombay, as the 

case may be : 

u , , (42) “ Privy Council” shall mean the Lords and 

Privy Council. others for the time being of Her Majesty’s Most Honour- 

able Privy Council : 


“Offence.” 


“Part.” 


“Person." 


“Political Agent.' 


“Pi esidency-town.” 


“Privy Council.” 


Sec. 3 , Cl. ( 31 ). — The Code now in force is Act 
V of 1898. Village Munsif if magistrate, see 
2 M. 5 ; 2 Weir 123 = 27 M. 223 ; 2 Weir 208 — 
14 M.L.T. 74 } 2 Weir 5 77 , 

Cl. 133 ) — See 8. 742 of the Merchant Shipping 
Act, 1894 (57 & 58 Vic., c. 60), Col. Stats. Ind. 
Vol. II. 

Cl. ( 83 ). — See 13 C. W. N. 425. 

Cl. ( 34 ). — For a comprehensive definition of the 
Word ‘property*, see S. 168 of the bankruptcy Act, 
1883 (46 and 47 Vic., c 52). Immoveable pro 
perty includes a debt. 4 L. W. 613 -36 I. C. 833 
= 18 Cr. L. J. 1. 

Cl. ( 35 ).— 1 Words within brackets were inserted 
by Act I of 1903, 8. 3. 

Read now “ United Provinces of Agra and 
Oudh” and “Lieutenant-Governor of the United 
Ptdvinces of Agra an<J Oudh in Council.” respec- 
tively, see S. 2 of the V. P. (Designation) Act 

^yrtr _ £ \ . , / _ \ • /■ 


Cl. ( 37 ) . — See a similar definition in S. 4 (o) of 
the Code of Criminal Procedure ( V of 1898). 
Offence committed under Stamp Act, 1862 (since 
repealed) while it was in force, is still an offence 
and may be tried under the Act. 7 M. H. C. App. 
8 = 1 Weir 781. 

Cl. ( 39 ). — The word * person ' clearly includes 
a firm and when the return is made on behalf of 
the firm by a partner, it is the firm that is the 
person who makes the return. 48 M. 702 = 1925 
Mad. 1048 = 49 M. L. J. 124. A company is a 
‘petson* and can sue through )ts liquidator/# 
forma pauperis. 41 Mkd. 624=34 M. L. J. 421 = 
45 I- C. 164. ,, 

Cl. ( 41 ),— S*e S. 4 {b) of the repealed Crim. 
Pro. Code (X of 1882; and 67 *. S. 3 (25) of the 
Mad. General Clauses Act (Mad. Act I of 1891). 

Cl. ( 4 $). — Cf. S. 12 (5) of t he Interpretation* 
Act, 1889 (52 and 53 Vic., c. 63), 
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‘‘Province.” 


“Public nuisance.” 


(43) "Province” shall mean the territories for the 
time being administered by any Local Government ; 

(44) ‘‘public nuisance” shall mean a public nuisance 
as defined in the Indian Penal Code ? 


(44-a) ‘ Punjab Act” shall mean an Act made by the Lieutenant-Governor of 
the Punjab in Council under the Indian Councils Acts, 1861 and 1892 [or the Indian 
Councils Acts, 1861 to 1909], [or the Government of India Act, 1915], [or by the local 
Legislature or the Governor of the Punjab under the Government of India Act] : 

(45) "registered,” used with reference to a document, shall mean registered in 
British India under the law for the time being in force for 
the registration of documents : 


“Registered.” 


“Regulation. 


(4 6) "Regulation” shall mean a Regulation made under the Government of 
India Act, 1870 [or the Government of India Act, 191 5], 1 
[or the Government of India Act]. 


(47) “ rule” shall mean a rule made in[exercise of a power conferred by any 
„ enactment, and shall include a regulation made as a rule 

under any enactment : 


“Schedule.” 
“Scheduled district.” 
“Section.” 

“Ship.” 


(48) “schedule” shall mean a schedule to the Act 
or regulation in which the word occurs : 

(49) “ scheduled district” shall mean a “Scheduled 
District” as defined in the Scheduled Districts Act, 1874 ; 

(50) “section” shall mean a section of the Act or 
Regulation in which the word occurs ; 

(51) “ship” shall include every description of 
vessel used in navigation not exclusively propelled by oars ; 


(52) “sign” with its 
‘“Sign.” 

cognate expressions : 

“Son.” 


“Sub-section.” 


grammatical variations and cognate expressions, shall, 
with reference to a person who is unable to write his 
name, include “mark” with its grammatical variations and 

(53) "son”, in the case of any one whose personal 
law permits adoption, shall include an adopted son : 

(54) “sub-section” shall mean a sub-section of the 
section in which the word occurs : 


(55) “swear,” with its grammatical variations and cognate expressions, shall 
include affirming and declaring in the case of persons by 
ir * law allowed to affirm or declare instead of swearing ; 


($$-a) "United Provinces Act” shall mean an Act made by the Lieutenant- 
Governor of the North-Western Provinces and Oudh (or of 
“United Provinces Act. ’ t h e United Provinces of Agra and Oudh) in Council under 
the Indian Councils Act, 1861, or the Indian Councils Acts, 1861 and 1892 [or the 
Indian Councils Acts, 1861 to 1909], 2 [or the Government oflndia Act, 1915L 2 [or by 
the Local Legislature or the Governor of the United Provinces under the Government 
of India Act]: 


Sec. 3, Cl. (43). — Cf . S. 4 (g) of the repealed 
Crim. Pro. Code (X of 1882). 

Cl (44-a). — Inserted by Act I of 1903, S. 3 — 
First bracket inserted by Act X of 1914 and 
second added by Act XXIV of 1917. 

Cl. (45 ) — Cf S 3 (n)of the Mad. General 
Clauses Act (Mad. Act I of 1891). As to law 
now in fdrce, see the Indian Registration Act 
(XVI of i()c8). 

Cl. (46).— 1 Added by Act XXIV of 1917. 

Cl. (47). — The provisions of Ss. 20 to 24, infra 
apply to rules defined in this sub-section. 


Cl. (51).— Cf. S. 742 of the Merchant Shipping 
Act, 1894 (57 and 58 Vic., c. 60). 

Cl. (52 ). — See also definition of “ in sub-S. 58,. 
infra . See 32 C. 550 = 2 Cr. L. J. 405. 

Cl. (53 ). — See 34 P. R. 1883. 

Cl. (55). — See also definition of “affidavit” and 
“Oath "supra, sub-Secs. (3) and (36), respec- 
tively, and as to oaths, see the Indian Oaths Act 
(X of 1873). 

CL (55-a). — Inserted by Act I of 1903* S. 3. 

2 First bracket inserted by Act X of 1914 ; 
Second added by Act XXIV of 1917. 
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Vessel.” 


“Will 


Writing ” 


Year.” 


Application of foregoing 
definitions to previous enact- 
ments. 


(56) “vessel” shall include any ship or boat or any 
other description of vessel used in navigation ; 

(57) “will” shall include a codicil and every writing 
making a voluntary posthumous disposition of property ; 

,(58) expressions referring to “writing” shall be construed as including refer- 
ence to printing, lithography, photography and other mode 
of representing or reproducing words in a visible form : and 

(59) “year” shall mean a year reckoned according 
to the British calendar. 

4 . (1) The definitions in S. 3 of the following words and expressions, that is to 
say, “ affidavit,” “ barrister,” “ British India,” “ District 
Judge,” “ father,” “ Government of India,” [* * * "J, 1 
“ High Court,” 41 immoveable property,” 44 imprisonment,” 
44 local government,” 44 magistrate,” 44 month,” 44 moveable 

property,” 44 oath,” 44 person,” 44 section,” 44 son,” 44 swear,” “ will,” and “year,” apply 
also, unle c s there is anything repugnant in the subject or context to all Acts of the 
Governor-General in Council made after the third day of January, 1868, and to all 
Regulations made on or after the fourteenth day of January, 1887. 

(2) The definitions in the said section of the following words and expressions, 
that is to say, “abet,” “Chapter,” “commencement,” financial year,” “local authority,” 
44 master,” “ offence,” “ part,” “ public nuisance,” 44 registered,” 44 schedule,” “ ship,” 
“sign,” “sub-section,” and “writing,’’ apply also, unless there is anything repugnant in 
the subject or context, to all Acts of the Governor-General in Council and Regulations 
made on or after the fourteenth day of January, 1887. 

General Rules of Construction. 

5 . (1) Where any Act of the Governor-General in Council is not expressed to 
come into operation on a particular day, then it shall come 
into operation on the day on which it receives the assent 
of the Governor-General. 


Coming into 
enactments. 


operation of 


(2) [Where any Act ©f the Governor-General in Council is reserved, under 
S. 68 of the Government of Jtadia Act, 1915, for the signification of His Majesty’s 
pleasure thereon, then, if no later date is expressed, it shall come into operation, if 
assented to by His Majesty, on the day on which that assent is duly notified.] 

(3) Unless the contrary is expressed, an Act of the Governor- General in Coun- 
cil or Regulation shall be construed as coming into operation immediately on the 
expiration of the day preceding its commencement. 


8©o. 3 , Cl. (66). — Cf . S. 742 of the Merchant 
Shipping Act, 1X94 (57 & 58 Vic., c. 60). This 
definition supplements the definition of ship in 
sub-S. (51), suPra . Sec also definition of vessel in 
S. 48 of the Indian Penal Code, i860 (Act XLV 
of i860), and in S. 3 (4) of the Northern India 
Canal and Drainage Act (VIII of 1873) and in 
S. 3 (f) of the Sea Customs Act (VIII of 1878). 

Cl. ( 67 ), — See the definition of will in S. 3 of 
the Indian Succession Act (X of 1865). 

Mere authority to adopt, though revocable and 
taking effect on the death of a person, cannot be 
considered a will though the document i« styled a 
will. There must be a disposition of property in 
addition to the authority to adopt if it is to be 
treated as a will. 25 M. L. T, 204*9 L. W. 385 
«49l.C. 929. A mere direction for manage- 
ment of the property by a manager during minor- 
ity is not a disposition by a will, {/bid.) 

Cl. (68). — Cf. S. 20 of the Interpretation Act, 


1889 (c2 and 53 Vic., c. 63). 

Cl. ( 59 ). — As to “financial year,” see sub- 
S. 19 supra. 

Where the probabilities are not, and the evi- 
dence does not show, that the parties usually 
went by the Gregorian Calender, provisions of 
S 3 (59) do not apply. 1922 Nag. 265. 

Sec. 4 — 1 Rep. by Act XVIII of iqiq. 

Sec. 5 ( 2 ). — Substituted by Act XXIV of 1917. 

Cl. ( 3 ).— Cf, S. 36 (2) of the Interpretation 
Act, 1889 (52 and 53 Vic., c. 63) 

As to power to make rules between the pas- 
sing and commencement of an Act which does 
not come into force at once, ,{ee S. 22, infra . 
Section applies 6nly to offences and sentences 
passed under Acts which came intoforce after 
General Clauses Act came into force. L. B. R. 
(1872-1892) 473 ; not to Acts and Regulations 
passed prior to passing of the Act. Rat. 57, See 
also 9 N. L. R. 49. 
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6 . Where this Act, or any Act of the Governor-General in Council or Regulation 

made after the commencement of this Act, repeals any 
tfect of repea1 ' enactment hitherto made or hereafter to be made, then, 

unless a different intention appears, the repeal shall not — 

(а) revive anything not in force or existing at the time at which the repeal 
takes effect ; or 

(б) affect the previous operation of any enactment so repealed or anything duly 
done or suffered thereunder ; or 

(c) affect any right, privilege, obligation or liability acquired, accrued or in- 
curred under any enactment so repealed ; or 

(d) affect any penalty, forfeiture or punishment incurred in respect of any 
offence committed against any enactment so repealed ; or 

( e ) affect any investigation, legal proceeding or remedy in respect of any such 
right, privilege, obligation, liability, penalty, forfeiture or punishment as aforesaid ; 
and any such investigation, legal proceeding or remedy may be instituted, continued 
or enforced, and any such penalty, forfeiture or punishment may be imposed as if the 
Repealing Act or Regulation had not been passed. 

7 . (1) In any Act of the Governor-General in Council or Regulation made after 
the commencement of this Act, it shall be necessary, for 
the purpose of reviving either wholly or partially, any 
enactment wholly or partially repealed, expressly to state 

that purpose. 

(2) This section applies also to all Acts of the Governor-General in Council 
made after the third day of January, 1868, and to all Regulations made on or after the 
fourteenth day of January, 1887. 

8 . (1) Where this Act, or any Act of the Governor-General in Council or Regu- 
lation made after the commencement of this Act, repeals 
and re-enacts, with or without modification any provision 
of a former enactment, then references in any other enact- 


Revival of repealed enact 
meats. 


Construction of references 
to repealed enactments. 


Sec. 6. — Cf. S. 38 of the Interpretation Act, 
1889 (52 and S3 Vic., c. 63). 

This section applies only to cases where the 
change in the law is the result of the repeal of an 
enactment and does not extend where it is due to 
an addition to it. 13 I. C. 264=5 S. L. R. 184 
(22 C. 767, Foil.). It is doubtful if an applica- 
tion for setting aside an ex parte decree comes 
under a right of privilege under S. 6. 37 I.C. 292 
= 101 P. R. 1916. In the event of its being 
deemed to be a right its acquisition must be 
under the C. P. C . and not under the Limitation 
Act. (Ibid.) A vested right under the Old Code 
which had been repealed by the New Code is 
saved by S. 6 if the right had already vested be- 
fore the coming into force of the New Code. 9 
I. C. 337 = 14 O. C. 10 ; 8 Pat. L. T. 397. See 
also 20 C. W. N. 952 =34 I. C. 27 = t Pat. L. J. 
214 ; 97 I. C. 6o8 = A. I. R. 1926 Pat. 561. 

Cl. (b).— An acknowledgment of liability only 
extends the period 0/ limitation and does not 
confer title and is not a thing done within S. 6 
(b) of the Act. 35 All. 227 = 40 I. A. 74 = 25 M. 
L. J. 131 =17 C. W. N. 605 (P. C.). (Affirming 
32 All. 38 = 6 A. L. J. 931). 

Cl. (c).— Where an execution sale was held 
under the old C.P.C., 1882, the auction purchaser 
had a contingent right to sue for recovery of the 
purchased money in case the judgment-debtor 
had no saleable interest, 45 I. C. 109 = 40 Mad. 
1009. The right is not affected by the new pro- 
vision of O. 2i, R. 93 which negatives a right of 
suit in such a case. (Ibid.) 


Cl. (d).— Offence may be tried under repealed 
enactment if committed while the old Act was in 
force. 7 M.H.C. App. 8 9 = 1 Weir 781. 

Cl. (e). — Trial of criminal cases to be in ac- 
cordance with rules in force at time of commence- 
ment. 6 M. 836; what is a legal proceeding. 16 C. 
267 ; includes both judicial and ministerial. 15 C. 
357. Sanction obtained before amendment of 
S. 195, Criminal Procedure Code in 1923 — Amen- 
ding Act abolishing provision as to sanction and 
revocation, effect of. See 91 I. C. 395 = A. I. R. 
1925 Mad. 911. 

Sec. 7 . — Cf. S. 1 1 of the Interpretation Act, 1889 
(52 and 53 Vic., c. 63). 

Repeal of a Repealing Enactment, 
EFFECT OF. — The mere repeal of a Repealing Act 
or the repealing portion of a Repealing Act does 
not, by itself, revive the original Act or the 
repealed portion thereof. 1 Weir 781 =7 M.H.C. 
App. 8. See also 6 M. 336. 

Repeal of statute repealing another 
Statute— Effect.— The repeal of a statute re- 
pealing a certain enactment does not revive the 
repealed enactment. The law on this point as 
embodied in S. 7 of Act X of 1897, is the same* 
as in England. 25 C. 333 = 2 C. W. N. 11 (12 M. 
94 = 14 B. 381, R. and Appr.). 

Sec. 8. — Renumbered as S. 8(1) and Clause 
(2) added by Act XVIII of 1919. 

Cf. S. 38 (r) of the Interpretation Act, 1889. 
(52 and 53 Vic., c. 63). See a similar provision in 
S. 3 of the Code of Criminal Procedure (V of 
1898). 
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ment or in any instrument to the provision so repealed shall, unless a different inten- 
tion appears, be construed as references to the provision so re-enacted. 

[(2) Where any act of Parliament repeals and re-enacts, with or without modi- 
fication, any provision of a former enactment, then references in any Act of the Gover- 
nor-General in Council or in any Regulation or instrument to the provision so repealed 
shall, unless a different intention appears, be construed as references to the provision 
so re-enacted.] 

9. (1) In any Act of the Governor-General in Council or Regulation made after 

the commencement of this Act, it shall be sufficient, for 
Commencement and ter- t h e purpose of excluding the first in a series of days or any 
minatKMoi other period of time, to use the word “from” and, for the 

purpose of including the last in a series of days or any other period of time, to use the 
word ‘ to.” 

(2) This section applies also to all Acts of the Governor-General in Council 
made after the third day of January, 186S, and to all Regulations made on or after the 
fourteenth day of January, 1887. 


10. (1) Where, by any Act of the Governor-General in Council or Regulation 

made after the commencement of this Act, any act or pro- 
Computation of time. ceeding is directed or allowed to be done or taken in any 

Court or office on a certain day or within a prescribed period, then, if the Court or 
office is closed on that day or the last day of the prescribed period, the act or proceed- 
ing shall be considered as done or taken in due time if it is done or taken on the next 
day afterwards on which the Court or office is open : 

Provided that nothing in this section shall apply to any act or proceeding to 
which the Indian Limitation Act, 1877, applies. 

(2) This section applies also to all Acts of the Governor-General in Council 
and Regulations made on or after the fourteenth day of January, 1887. 


11 . In the measurement of any distance, for the purposes of any Act of the 
Governor-General m Council or Regulation made after the 
Measurement of distances. commencement of this Act, distance shall, unless a differ- 
ent intention appears, be measured in a straight line on a horizontal plane. 


12. Where by any enactment now in force or hereafter to be in force, any duty 
of customs or excise, or in the nature thereof, is leviable 

enactments 6 take ° P> ° m on any £ iven Q uantit yi by weight, measure or value of any 
enaumen *. goods or merchandise, then a like duty is leviable accord- 

ing to the same rate on any greater or less quantity. 


13. In all Acts of the Governor-General in Council 
Gender and number. and Regulations, unless there is anything repugnant in 

the subject or context — 


(1) words importing the masculine gender shall be taken to include females ; 

and 

(2) words in the singular shall include the plural, and vice versa . 


Sec. 10. — See Madras General Clauses Act 
(Mad. Act I of 189 1 )* S. 1 1 . Sec 2 Weir 200 ; 22 
C. 176. This section of the General Clauses Act 
is applicable to those cases where period of 
limitation has been given in the section and to the 
condition put in the decree. 41 All. 47 = 48 I. C. 
353. This section does not apply to the period 
of grace allowed by S. 31 (1) of the Limitation 
Act. 36 Bom. 268 = 12 I. C, 81 1. When a cer- 
tain day is fixed for complying with an order of 
the Court the party is entitled to have reasonable 
opportunity of presenting his case or substantiat- 
ing It in the proper course. 35 I. C. 650. 


Sec. 11. Cf '. S. 34 of the Interpretation Act. 
1889 (52 and 53 Vic., c. 63). 

Sec. 12. — As to definition of “ enactment,” see 
S. 3, sub-sec. (17), supra. 

Sec. is.— words in singular Number.— 
The General Clauses Act provides that words in 
the singular shall include the plural and vice 
versa. ; this provision applies only where there is 
nothing repugnant the subiect or context. 33 
C. 292 = ioC. w. N. 32=3 Cr. L. J. 1:26. The 
word “ person ” in Cr.P.C., Ss. 234 and '239 does 
not include “peison \ 22 Cr. L, J. 657 «6* J. C. 
449 = 19 A. L. J. 798. 
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THE GENERAL CLARES ACT (x OF 1897). 


m ! 


Powers Conferred on the 
'Government to be exercisable 
from time to time. 


[ 13 - A. In all Acts of the Governor-General in Council and Regulations, references 
„ - „ * .v, c , t0 the Sovereign or to the Crown shall, unless a different 

rence. o e overegn. intention appears, be construed as references to the Sove- 
reign for the time being.] 

Powers and Functionaries . 

14 . (1) Where, by any Act of the Governor-General in Council or Regulation 

made after the commencement of this Act any power is 
conferred [* * * *]* then [unless a different inten- 

tion appears] 2 that power may be exercised from time to 
time as occasion requires. 

(2) 1'his section applies also to all Acts of the Governor-General in Council 
and Regulations made on or after the fourteenth day of January, 1887. 

15 . Where, by any Act of the Governor-General in Council or Regulation, a 

* «n,wint anu.mr.cAn to fill an v office or execute 

To face p. 1111. 

In section 16 after the word “ having ” the words “ for the time being ’ 
shall be inserted, and for the words "by it" the words “whether by itself or 
any other authority shall be substituted. (Act XVIII of 1928.) 


power to suspend or dismiss. 


to make the appointment shall also have power to sus-. 


pend or dismiss any person appointed by it in exercise of that power. 

17 . (1) In any Act of the Governor-General in Council or Regulation made after 

the commencement of this Act, it shall be sufficient, for 
Substitution of functionanes. purpose of indicating the application of a law to 

every person or number of persons for the time being executing the functions of an 
office, to mention the official title of the officer at present executing the functions, or 
that of the officer by whom the functions are commonly executed. 

(2) This section applies also to all Acts of the Governor-General in Council 
made after the third day of January, 1868, and to all Regulations made on or after the 
fourteenth day of January, 1887. 

18 . (1) In any Act of the Governor-General in Council or Regulation made 

after the commencement of this Act, it shall be sufficient, 
Successors. for p Ur p 0 se of indicating the relation of a law to the 

successors of any functionaries or of corporations having perpetual succession, tQ 
express its relation to the functionaries or corporations. 

(2) This section applies also to all Acts of the Governor-General in Council 
made after the third day of January, 1868, and to all Regulations made on or after the 
fourteenth day of January, 1887. 

19 . (1) In any Act of the Governor-General in Council or Regulation made after 

the commencement of this Act, it shall be sufficient, fpr 
Official chiefs and subordi- ^ p Ur p 0se 0 f expressing that a law relative to the chief 
nates< or superior of an office shall apply to the deputies pr 

subordinates lawfully performing the duties of that office in the place of their superior, 
to prescribe the duty of the superior. 

(2) This section applies also to all Acts of the Governor-General in Coundl 
made after the third day of January, 1868, and to all Regulations made on or after the 
fourteenth day of January, 1887. 


gee. ISA,— This section was inserted by Act 
XVIII of 1919, 

See* 14 * — 1 Omitted by iUd. 

2 Inserted by ibid. 

Sec. 15 . — See similar provision in S. 39 of the 
Code of Criminal Procedure (V of 1898). 

Sec. 18.— as tQ this provision the State- 


ment of Objects and Reasons. 

Seo. 17 (1). — It is competent to cm Acting 
Magistrate to grant sanction for the pfbsedtftion 
of an offence wherever the permanent Magistrate 
could have done so. 42 Mad. 69^=35 MVL. J. 736 
-49 I.C. 161 . 



1 1 1 2 


THE CIVIL COURT MANUAL. 


£S20 


Provisions as to Orders. Rules, etc., made under Enactments. 


20 . Where, by any Act of the Governor-General in Council or Regulation, a 
power to issue any order, [notification], 1 scheme, rule, 
Cons tr ucti° n of orders, etc., or by-law is conferred, then expressions used in the 

order, [notification.], 1 scheme, rule, form or by-law if it is 
made after the commencement of this Act, shall, unless there is anything repugnant 
in the subject or context, have the same respective meanings as in the Act or Regu- 
lation conferring the power. 


21 . Where, by any 

Power to make to include 
power to add, to amend, vary 
or rescind, orders, rules or by- 
laws. 


Act of the Governor-General in Council or Regulation, a 
power to [issue notifications], 2 orders, rules or by-laws is 
conferred, then that power includes a power, exercisable 
in the like manner and subject to the like sanction and 
conditions (if any) ; to add, to amend, vary or rescind any 
[notifications], 3 orders, rules or by-laws so [issued] 2 


22 . Where, by any Act of the Governor-General in Council or Regulation which 

is not to come into force immediately on the passing 
Making of rules or by-laws thereof, a power is conferred to make rules or by-laws, or 

passing and commencement of to 1?sue orders with respect to the application of the Act 
enactment. or Regulation, or with respect to the establishment of any 

Court or office or appointment of any Judge or officer 
thereunder, or with respect to the person by whom, or the time when, or the place 
where, or the manner in which, or the fees for which, anything is to be done under the 
Act or Regulation, then that power may be exercised at any time after the passing of 
the Act or Regulation ; but rules, by-laws or orders so made or issued shall not take 
effect till the commencement of the Act or Regulation. 

23 . Where, by any Act of the Governor-General in Council or Regulation, a 

power to make rules or by-laws is expressed to be given 
Provisions applicable to su bject to the condition of the rules or by-laws being made 

after previous publication. after previous publication, then the following provisions 

shall apply, namely : — 

(1) the authority having power to make the rules or by-laws shall before 
making them publish a draft of the proposed rules or by-laws for the information of 
persons likely to be affected thereby : 

(2) the publication shall be made in such manner as that authority deems to 
be sufficient, or, if the condition with respect to previous publication so requires, in 
such manner as the Governor-General in Council or the Local Government prescribes ; 

(3) there shall be published with the draft a notice specifying a date on or 
after which the draft will be taken into consideration ; 

(4) the authority having power to make the rules or by-laws, and where the 
rules or by-laws are to be made with the sanction, approval or concurrence of another 
authority, that authority also, shall consider any objection or suggestion which may 
be received by the authority having power to make the rules or by-laws from any 
person with respect to the draft before the date so specified ; 

(5) the publication in the Gazette of a rule or by-law purporting to have been 
made in exercise of a power to make rules or by-laws after previous publication shall 
be conclusive proof that the rule or by-law has been duly made. 


Sec. SO 1 Inserted by Act I of 1903, S. 3 — 

Cf. S. 31 of the Interpretation Act, 1889 (52 & 
53 Vic., c. 63), and S. 10 of the Mad. General 
Clauses Act (Mad, Act I of 1891;). 

flee. 3 L Leg. Changes.^- 2 Substituted by 
Act I of 1903, S. 3. 

. a Inserted by ibid, 

Cf . S. yi (3) of Ae Interpretation Act, 1889 
(S* & 53 Vic., c. 63). The Inspector of Facto- 
ries approving a system of working a particular 


factory can, under S. 21, cancel the approval. 59 
I.C. 857 = 22 Cr. L.J. 153. But where an appeal 
is pending from the order of cancellation it is not 
desirable so long as the appeal is pending to 
institute a criminal >prosecution ip respect of the 
factory having been worked in contravention of 
the order of cancellation. 59 I.C. 85751=23 Cr. 
L.J. 153. 

Sec. $ 3 *— Cf. S, 37 of the Interpretation Act* 
1889 (52 & 53 Vic,, c. 63). 



m3 


1 273 the general clauses act (x of 1897). 


24 . Where any Act of the* Govern or- General in Council or Regulation is, after 
. , . the commencement of this Act, repealed and re-enacted 

i S suTundirenactUnt' s et r C e- w | th or without modification then, unless it is other- 
pealed and re enacted. wise expressly provided, any [appointment, notification J 1 

order, scheme, rule, form or by-law, [made or] 1 issued 
under the repealed Act or Regulation shall, so far as it is not inconsistent with the 
provisions re-enacted, continue in force, and be deemed to have been issued under 
the provisions so re enacted, unless and until it is superseded by any [appointment, 
notification] 2 order, scheme, rule, form or by-law (made or) 1 issued under the provi- 
sions so re-enacted [and when any Act of the Governor-General in Council or Regula- 
tion, which, by a notification under section 5 or 5 -A of the Scheduled Districts Act* 
1874, or any like law, has been extended to any local area, has, by subsequent notifi- 
cation, been withdrawn from and re-extended to such area or any part thereof, the 
provisions of such Act or Regulation shall be deemed to have been repealed and 
reenacted in such area or part within the meaning of this section.] 2 


Miscellaneous. 

25 . Sections 63 to 70 of the Indian Penal Code and the provisions of the Code 
of Criminal Procedure for the time being in force in rela- 
Kecovery of fines. tion to the issue and the execution of warrants for the levy 

of fines shall apply to all fines imposed under any Act, 
Regulation, rule or by-law, unless the Act, Regulation, rule or by-law contains an 
express provision to the contrary. 

20 . Where an act or omission constitutes an offence under two or more enact- 
ments, then the offender shall be liable to be prosecuted 
and punished under either or any of those enactments, 
but shall not be liable to be punished twice for the same 
offence. 


an 

Provision as to offences 
punishable undei two or more 
enactments. 


27 . Where any Act of the Governor-General in Council or Regulation made 
after the commencement of this Act authorizes or requires- 
Meaning of seivice by post. any document to be served by post, whether the expres- 
sion “ serve ” or either of the expressions, “ give ” or 
“ send ” or any other expression is used, then, unless a different intention appears, the 
service shall be deemed to be effected by properly addressing, pre-paying and posting 
by registered post, a letter containing the document, and unless the contrary is proved, 
to have been effected at the time at which the letter would be delivered in the ordinary 
course of post. 


Sec. 24. — 1 Inserted by Act I of 1903, S. 3. 

2 Inserted by Act XVII of 1914 — Cf. S. 18 
of Madras General Clauses Act (Mad. Act I 
of 1891). 

Where a notification was made under 
S. 3 of the Provincial Insolvency Act of 1907 in- 
vesting certain officer with certain powers, the 
same remains in force without a fresh notification 
under the Act V of 1920, as S. 3 has been re-en- 
acted word for word in the new Act. 80 I. C. 858 
= 1925 Cal. 335. Subsequent passing of the Regis- 
tration Act (1908)— Effect — Notification exempt- 
ing agricultural leases. 28 I. C. 577 = 1 2 A.L.J. 
702. Notifications under earlier Acts continue 
in force by implication 32 C. W. N. 576. 

Sec. 25 . — See now S. 386 et seq of the Code of 
Criminal Procedure (Act V of 1899). See L. B. 
R. (1893-1900)' 38s. L. B. R. (1893-1900) 494 ; 
1 L.B.R, 150. Mere temporary rights of a tenant 
at will fb reap the produce as tenant are not 
“Immoveable property.” » Lah. 567 **58 I.C. 321. 

gee. 26 . —As to definition of “offence" see 
supra sob-sec. (37) of Sec. 3 * 3 L.B R.218 (F B, ), 

140 


CRIMINAL TRIAL. — No two punishments for 
the same act. 76 J. C. 689-25 Cr. L. J. 225. 
Where a special enactment deals with an offence 
similar to the offence which is dealt with by a 
general enactment it does not follow that the 
provisions of the general enactment are repealed 
to that extent. 18 Cr. L. J. 992 =42 I. C. 608. 
The prosecution in such a case may lie under 
either but not both of those enactments. (Ibid.) 
22 Cal. 131 at 139, dist. Where a person ille- 
gally Sold a certain quantity of opium and retained 
possession of the residue after the sale, separate 
sentences for possession and sale under the 
Opium Act and the Bihar and Orissa Excise Act 
do not contravene S. 26 of the Act. 44 I. C. 974 
»3 P. L. J. 433. Where one Act constitute* two 
offences, separate punishment for each offence 
can be inflicted only if both offences are against 
the same law. 1 P. L. J. 373 = 38 I. C. 433. 

Sec. 27 . — Cf. S. 26 of the Interpretation Act, 
1889 (52 & 53 Vic., c. 63) ; See 24 I. C K 437 « 16 
Bom. L. R. 204. 
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28. (i) In any Act of the Governor-General in Council or Regulation and in 

any rule, by-law, instrument or document made under, or 
Citation of enactments, with reference to any such Act or Regulation, any enact- 
ment may be cited by reference to the title or short title 
{if any) conferred thereon or by reference to the number and year thereof, and any 
provision in an enactment may be cited by reference to the section or *ub-section of 
the enactment in which the provision is contained. 

(2) In this Act and in any Act of the Governor-General in Council or Regula- 
tion made after the commencement of this Act, a description or citation of a portion 
of another enactment shall, unless a different intention appears, be constued as includ- 
ing the word, section or other parts mentioned or referred to as forming the beginning 
and as forming the end of the portion comprised in the description or citation. 

29. The provisions of this Act respecting the construction of Acts, Regulations, 

rules or by-laws made after the commencement of this 
Saving for previous enact - Act s j ia jj not a ff ect the construction of any Act, Regula- 

turn, rule or by-law made before the commencement of 
this Act, although the Act, Regulation, rule or by-law is continued or amended by an 
Act, Regulation, rule or by-law made after the commencement of this Act. 

1 30. In this Act, the expression u Act of the Governor-General in Council, ” 
wherever it occurs, except in section 5, and the word ‘Act’ 
Ordinances. 00 *° in clauses (9), (1 2), (38), (48) and ( S o) of section 3 and 

in section 25 shall be deemed to include an Ordinance 
made and promulgated by the Governor-General under section 23 of the Indian Coun- 
cils Act, 1861, [or section 72 of the Government of India Act, 1915. ] 2 

3 [30-A. In this Act the expression “ Act of the 

Application of Act to Acts Governor-General in Council” wherever it occurs includes 
™ade by the Governo.-Gene- ^ ^ Qf ^ Lef?is]ature and except jn section j]4 

an Act made by the Governor-General under Sec. 67-B of 
the Government of India Act.] 2 

6 [31. In any enactment made by any authority in British India before the date 
on which section 3 of the Government of India Act, 1919, 
comes into operation, and in any rule, order, notification, 
scheme, by-law or other document made under or with 
reference to, any such enactment, any reference by what- 
ever form of words to an authority authorized by law, at the time the enactment was 
made, to administer executive Government in any part of British India shall, where a 
corresponding new authority has been constituted by the Government of India Act, 
1919, be construed for all purposes, after the above-mentioned date, as a reference to 
such new authority.] 

SCHEDULE. 

( Repealed by Act 1 of 1903.) 


Construction of references 
to Local Government of a 
Province. 


THE GOVERNMENT BUILDINGS ACT (IV OF 1899).« 

{Sec. 1 Rep. in pt. Act X of 1914; Am. Act, XXXV 1 I 1 of 1920; Declared in force in the 
Sonthal Parganas Reg. Ill of 1872, Sec . 3 as amended by Reg. Ill of 1899, Sec. 3 ; 
Declared in force in British Baluchistan Reg. II of 1913, Sec. 3.] 


Seo. 88 S. 35 of the Interpretation Act, 
1889 (52 & 53 Vic. 63) ; Short title has been 
conferred on the unrepealed General Acts of the 
Governor-General in Council which had pre- 
viously no short title — see The Indian Short 
Titles Act (XIV of 1897). 

Sec. 89.f— Cf. S. 40 of the Interpretation Act 
1889, <32 & 53 Vic. c 63). 

■ Seo. SO.”—* This section was inserted by Act 
XVII of 1914. 

2 The words “ or Section 72.... Act, 1915” 


were added by Act XXIV of 1917. 

Sec. 80-A. — inserted by Act XI of 1923, 1st 
Schedule. 

Substituted by Act XVIII of 1928, Ss. 30 and 
30- A — Meaning of “ Governor in Council.’’ See 
(1926) M. W. N. 842 = A. I. R. 1927 Mad. 22. 

8ec 81 . — 5 Added by Act XXXI of 1920. 

6 For Statement of Objects and Reasons, see 
Gazette of India, 1896, Pt. V, p. ?c6 ; for Report 
of the Select Commitpe, see (/hid.), 1899, V, 
p, r$; and tor Proceedings in Council, see (Ifad,), 
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•S. 21 THE GOVERNMENT BUILDINGS ACT (iV OF 1899). 

PREFATORY NOTE: — The provisions of the various Acts in force regArditfg the 
regulation of buildings in municipalities rest in the main on the necessity for controlling 
buildings and the maintenance of buildings with due regard to enquiring, and salutary 
exigencies ; and the powers conferred upon Municipal Committees with the object in the 
several Municipal Acts are wide, and more or less absolute. It has been on several occa- 
sion* represented to the Government of India that in the case of Government buildings the 
necessity does not exist, as the requirements in question are secured by departmental 
regulations and the advice of the experts who are employed by the State for the proper 
execution and supervision of public works. Moreover, as regards works relating to imperial 
defence, it is evident that, if direct control is to bo effectively exercised by Municipal Com- 
mittees, the power of inspection must extend to the examination, on demand, of plans and 
records, which may be of a strictly confidential character, and this examination is in- 
consistent with the secrecy which, for obvious reasons, is esseutial in these matters It 
will be generally admitted that the Government cannot permit its designs for the improve- 
ment of its coast batteries, magazines, or arsenals to become practically public property, 
merely because such designs have to be carried out within a municipal area in which the 
local law requires their submission to the municipal authorities and admits of extraneous 
and it may be, arbitrary interference with them. 

The object of this Rill is therefore to exempt from such regulations all buildings 
which are situate within municipalities or which are to be elected upon land which is the 
property or in the occupation of the Government. The Government of India have, how- 
ever, no desire to ignore the international arrangements and general administration of muni- 
cipalities. On the contrary they consider it incumbent on the administration to frame its 
projects with full consideration for the general plans of any municipal body concerned : 
and they consider it reasonable and right that municipal bodies should have opportunities 
of criticising such projects but the final judgment on objects and suggestions must rest 
with the Local Government which has undertaken them, and not under a Municipal Board, 
which is itself under the control of the Local Government. It is proposed in the Bill, 

therefore, to provide that reasonable notice of any work, which if it is intended by the 

■Government to undertake shall be given to the municipality concerned that the Municipal 
Committee shall be permitted, subject to suitable safeguards, to inspect the land and the 
plans; that any representation such municipal committee may think fit to make with refer- 
ence thereto shall be received and considered by the Local Government ; that the work 
shall be executed in strict accordance with the orders passed by the Local Government on 

such a representation, and that every order so passed shall be liable, in the last resort, to 

revision, by the Governor-General in Council. (Sec Statement of Objects and Reasons). 


THE GOVERNMENT BUILDINGS ACT (IV OF 1899). 

[3rd February , 1899. 

An Act to provide for the exemption from the operation of municipal building 
laws of certain buildings and lands which are the property , or in the occu- 
pation , of the Government and situate within the limits of a municipality. 

WHEREAS it is expedient to provide for the exemption from the operation of muni- 
cipal building laws of certain buildings and lands which are the property, or in the 
occupation, of the Government and situate within the limits of a municipality ; it is 
hereby enacted as follows ; — 

Short title, extent and com- 1. (i) This Act may be called The Government 
mencement. Bu ILDINGS ACT, 1899. 

(2) It extends to the whole of British India [ * ] 

(3) c * * * 1 1 

2. In this Act the expression “municipal authority’’ includes a municipal corpo- 
“ Municipal authority” de- ration or a body of municipal commissioners constituted 
fined. . by, or under the provisions of, any law or enactment for 

the time beirjg in force. 

J89Q, Pt VI, pp. 15 and 20. The Act has been and Laws Regulation, III of 1899, Ben. Code, 
-declared in force in the Sonjtbal Parganas by the Sec. 1 ( 2 ), (3 1 Rep, by Act X of H914, Sch. 
SoathaL Pargana* Settlement Regulation III of II. 

1872, as amended by the Sonthal Parganas Justice 
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3. Nothing contained in any law or enactment for the time being in force to 
Exemption of certain Govern- re S ulate the erection, re-erection, construction, alteration 

ment buildings from muni- or maintenance of buildings within the limits of any 
cipal laws to regulate the municipality shall apply to any building used or required 
erection, etc., of buildings f or the public service or for any public purpose, which is 
within municipalities. the property, or in the occupation of the Government, or 

which is to be erected on land which is the property, or in the occupation, of the 
Government : 

Provided that, where the erection, re-erection, construction or material structural 
alteration of any such building as aforesaid (not being a building connected with 
Imperial defence, or a building the plan or construction of which ought, in the opinion 
of the Government, to be treated as confidential or secret) is contemplated, reasonable 
notice of the proposed work shall be given to the municipal authority before it is com- 
menced. 

4. (i) In the case of any such building as is mentioned in the last preceding 

section (not being a building connected with Imperial 
Objections or suggestions as defence or a building the plan or construction of which 

Government' bindings lithin ou g*?‘- intl } e °P inion ° f ( u he Government, to be treated as 
municipalities howto be made confidential or secret), the municipal authority, or any 
and dealt with. person authorized by it in this behalf, may, with the 

permission of the Local Government previously obtained, 
but not otherwise, and subject to any restrictions or conditions which may, by 
general or special order, be imposed by the Local Government, inspect the land and 
building and all plans connected with its erection, re-erection, construction or material 
structural alteration, as the case may be, and may submit to the Local Government a 
statement in writing of any objections or suggestions which such municipal authority 
may deern fit to make with reference to such erection, re-eiection, construction or 
material structural alteration. 

(2) Every objection or suggestion submitted as aforesaid shall be considered 
by the Local Government, which shall, after such investigation (if any) as it shall think 
advisable, pass orders thereon, and the building referred to therein shall be erected, 
re-erected, constructed or altered, as the case may be, in accordance with such orders ; 

Provided that, if the Local Government overrules or disregards any such objection 
or suggestion as aforesaid, it shall give its reasons for so doing in writing. 

(3) Every order passed by the Local Government under this section [in regard 
to any building which is used or required for the administration of a central subject 
as defined in section 45 -A of the Government of India Act or which is the property of 
the Government of India] shall be subject to revision by the Governor-General in 
Council, but not otherwise, and the decision of the Governor-General in Council 
thereon shall be final. 


THE GOVERNMENT MANAGEMENT OF PRIVATE ESTATES ACT, 

(X OF 1892).i 

S. 1 in pt., and 8. 9 rep., Act 10 of 1914. 

Rep. in pt. (as to Burma), Act 13 of 1898, 8. 18. 

Declared in force — in the Sonthal Parganas, Reg. 3 of 1872, 8. 3, as amended by 
Reg. 3 of 1899, 8. 3; in Upper Burma (except the Shan States), Act 13 of 1898, S. 4. 

Sec. 4 (8). — The words “ in regard to any Burma (except the Shan States) by the Burma 
building, etc., Government of India” were insert- Laws Act, 1898 (13 of 1898), see the First Sche- 
ed by Act XXXVIII of 1920. dule and S. 4, Bur. Code. 

1 For Statement of Objects and Reasons, see The Act has been declared in force in the 
Gazette of India, 1892, Pt. V, p. 14 ; for Report Sonthal Parganas by the Sonthal Parganas Settle- 
of the Select Committee, see ibid., 1892, Pt. V, ment Regulation, 187a (3 of 1872), >S. 3, as 
p. 69 and for Proceedings in Council, See ibid ,, amended by the Sonthal Parganas Justice and 
1892, Pt. VI, p. 73. Laws Regulation, 1899 (3 of 1899), Ss. 3, Bengal 

The Act has been declared in force in Upper Code, Vol. I. ' 
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CONTENTS. 


Sections. 

1. Title, extent and commencement. 

2. Definitions. 

3. Power to levy rate. 

4 Power to levy special charges. 

3. Saving as to special expenditure. 


Si TTIONS. 

>, Validation of levy of past rates. 

Powers to make rules. 

8. Exemption from jurisdiction of Courts. 

9. Repeal. 


[25//? October , 1892. 

An Act to provide for the levy of a rate on private estates under the management 
of the Government to meet the cost of supervision and management. 
WHEREAS it is expedient to provide for the levy of a rate on private estates 
under the management of the Government to cover the cost of all Government estab- 
lishments in so far as they are employed in the supervision and management of such 
estates, other than establishments specially entertained for any particular estate or 
group of estates, and to meet all contingent expenditure incurred by the Government 
in connection with such supervision and management; it is hereby enacted as follows : — 

Title, extent and commence- 1 . (i) This Act may be called THE GOVERNMENT 

™ ent * Management of Private Estates Act, 1892 : 

(2) It extends to the whole of British India, inclusive of [ * * * ] 1 

British Baluchistan ; and 

(3) It shall come into force at once. 

Definitions In this Act, unless there is something repugnant 

° ' in the subject or context, — 

(1) Immoveable property ” includes land, buildings, hereditary allowances* 
rights to ways, lights, ferries, fisheries or any other benefit to arise out of land, and 
things attached to the earth or permanently fastened to anything which is attached to 
the earth but not standing timber, growing crops or grass ; 

(2) Gross income ” includes all receipts of every kind in produce or cash, 
except money borrowed, recoveries of principal and the proceeds of sale of immoveable 
property or of moveable property properly classed as capital ; and 

(3) Private estates under Government management ” include — 

(a) estates under the Court of Wards ; 

(b) encumbered estates under the Government management ; 

(c) estates attached for default of payment of Government revenue ; 

(d) minors’ estates placed under the guardianship of a revenue-officer of the 
Government by a Civil Court ; 

(e) estates managed by a Collector in pursuance of any order made under the 
Code of Civil Procedure ; and 

(/) all other estates made over to or taken under the management of a 
revenue-officer of the Government as such under any law for the time being in force or 
in virtue of any agreement. 

Power to levy rate. 3 . s h a ii b e j aw f u i f or t h e L oca i Government 8 — 


(i) to levy on all private estates under Government management a rate, not 
exceeding five per cent, on the gross income, calculated, as nearly as may be possible, 
to cover — 

(a) the cost of all Government establishments in so far as they may be 
employed in the supervision or management of such estates other than establishments 
specially entertained for the supervision or management of any particular estate or 
group of estates, and 


Sec.'l (2). — 1 Th£ words “ Upper Borma and” under the powers conferred by this section fixing 
were repealed by the Burma Laws Act (13 of a rate to be levied on any estate, see Cent. Prov. 
j8q8). Bur. Code. R. and 0. (List). 

8ec. 8 .— 2 For instance of notification issued 
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(b) all contingent expenditure incurred in ctmsequence of such supervision or 
management ; 

(2) from time to time to vary such rate ; and 

(3) to reduce or remit such rate in any special case or cases as may be equitable : 
Provided that, in deciding the amount of the rate to be levied under this Act on 

any particular estate or group of estates, the Local Government shall consider the 
expenditure incurred on special establishments for such estate or estates. 

4. In cases where an officer of the Government is employed to give legal advice 
p • or to audit accounts on behalf of any estate, the Local 

ges.° Cr ° eVy specia c ai Government, if it considers the services rendered to be of 

a special nature, may, in its discretion, direct a special 
charge to be made against that estate on account of such services, irrespective of the 
rate leviable under the last foregoing section. 

5. Nothing in this Act shall apply to the cost of 
> Saving as to special expen- establishments specially entertained or to expenditure of 

ditllre# any description specially incurred in respect of any parti- 

cular estate or estates. 

6 . All rates for general supervision or management 
Validation of levy of past levied by any Local Government before the commence- 

rates * ment of this Act shall be deemed to have been levied 

under this Act. 

7 . The Local Government may make any rules 1 and issue any orders which may 

„ , be necessary for carrying this Act into effect, and which 

are consistent therewith. 

8. Where any Government establishment is employed in such supervision as 

aforesaid, the Local Government shall be the sole judge 
Exemption from jurisdiction of the cost attributable to such employment, and its deci- 
of Courts. s j on thereon shall not be questioned in any Court of Law 

or otherwise. 

9. Section 17 of the Court of Wards Act, 1879, (pa c sed by the Lieutenant-Gover- 

nor of Bengal in Council), and so much of Act III of 1881 
epea * (also passed by the Lieutenant-Governor of Bengal in 

Council) as relates to section 17 of the said Court of Wards Act, 1879, are hereby 
repealed. 


Validation of levy of past 
rates. 


Power to make rules. 
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Government of India by the 
Grown. 


THE GOVERNMENT OF INDIA ACT. 

(5 & 6 Geo. 5, Ch. 61 ; 6 & 7 Geo. 5, Ch. 37 ; and 9 & 10 Geo. 5, Ch. 101 »od 

14 & 15 Geo. 5. Ch. 28.) 

An Act to consolidate enactments relating to the Government of India, 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows : — 

PART I. 

HoMb Government. 

The Crown. 

1 . The territories for the time being vested in His Majesty in India are governed 
by and in the name of His Majesty the King-Emperor of 
India, and all rights which, if the Government of India 
Act, 1858, had not been passed, might have been exer- 
cised by the East India Company in relation to any territories, may be exercised by 
and in the name of His Majesty as rights incidental to the Government of India. 

The Secretary of State. 

2 . (i) Subject to the provisions of this Act, the Secretary of State has and 

performs all such or the like powers and duties relating 

e . ecre ary o tate. to the government or revenues of India, and has all such 

or the like powers over all officers appointed or continued under this Act, as if the 
Government of India Act, 1858, had not been passed, might or should have been exer- 
cised or performed by the East India Company, or by the Court of Directors or Court 
of Proprietors of that Company, either alone or by the direction or with the sanction 
or approbation of the Commissioners for the affairs of India, in relation to that 
government or tho^e revenues and the officers and servants of that Company, and also 
all such powers as might have been exercised by the said Commissioners alone. 

(2) In particular, the Secretary of State may, subject to the provisions of this 
Act [or rules made thereunder], 1 superintend, direct and control all acts, operations 
and concerns which relate to the government or revenues of India, and all grants of 
salaries, gratuities and allowances, and all other payments and charges, out of or on 
the revenues of India. 

[(3) The salary of the Secretary of State shall be paid out of moneys provided 
by Parliament, and the salaries of his under-secretaries and any other expenses of his 
department may be paid out of the revenues of India or out of moneys provided by 
Parliament.] 2 

The Council of India . 

3. (1) The Council of India shall consist of such number of member^, not less 

n ,. ^ . - . _ , . than [eight] and not more than [twelve]® as the Secretary 

The Council of India. o{ State may determine . 

[Provided that the Council as constituted at the time of the passing of the 
Government of India Act, 1919, <ffiall not be affected by this provision, but no fresh 
appointment or re-appointment thereto shall be made in excess of the maximum pres- 
cribed by this provision.] 4 

(2) The right of filling any vacancy in the Council shall be vested in the 
Secretary of State. 

(3) Unless at the time of an appointment to fill a vacancy in the Council [one 
half]® of the then existing members of the Council are persons who have served or 


Sec. 2 ( 2 ) — 1 These words were inserted by 
Part II of Sch. II of the Government of India 
Act, 1919 (9 & io Geo. s, Ch. 101). 

Sec. 2 (3). — 2 This sub-section was substituted 
by Ibid. 

Sec. 8 (1).— 8 The words “eight” and “twelve” 
were substituted for the words “ten” and “four- 


teen”, respectively, by Ibid. 

4 This proviso was added by Ibid. 

Sec. 8 (3). — 6 The word “one-half” was substi- 
tuted for the word “mine” by Part II of Scb. II 
of the Government of India Act, 1919 (9 & 10 
Geo. 5, Ch. 101). 
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resided in [*]* India for at least ten years, and have not last left [*] 2 India more 
than five years before the date of their appointment, the person appointed to fill the 
vacancy must be so qualified. 

(4) Every member of the Council shall hold office except as by this section 
provided, for a term of [five] 3 years : 

[Provided that the tenure of office of any person who is a member of the 
Council at the time of the passing of the Government of India Act, 1919, shall be the 
same as though that Act had not been passed]. 4 

(5) The Secretary of State may, for special reasons of public advantage, 
re-appoint for a further term of five years any member of the Council whose term of 
office has expired. In any such case the reasons for the re-appointment shall be set 
forth in a minute signed by the Secretary of State and laid before both Houses of 
Parliament. Save as aforesaid, a member of the Council shall not be capable of 
re-appointment. 

(6) Any member of the Council may, by writing signed by him, resign his office 
The instrument of resignation shall be recorded in the minutes of the Council. . 

(7) Any member of the Council may be removed by His Majesty from his office, 
on an address of both Houses of Parliament. 

6 [(8) There shall be paid to each member of the Council of India the annual 
salary of twelve hundred pounds : 

Provided that any member of the Council who was at the time of hU appoint- 
ment domiciled in India shall receive, in addition to the salary hereby provided, an 
annual subsistence allowance of six hundred pounds. 

Such salaries and allowances may be paid out of the revenues of India or out 
of moneys provided by Parliament. 

(9) Notwithstanding anything in any Act or rule, where any person in the 
service of the Crown in India is appointed a member of the Council before the com- 
pletion of the period of such service required to entitle him to a pension or annuity, 
his service as such member shall, for the purpose of any pension or annuity which 
would have been payable to him on completion of such period, be reckoned as service 
under the Crown in India whilst resident in India]. 


Seat in Council disqualifica- 4 . No member of the Council of India shall be 

tion for Parliament. capable of sitting or voting in Parliament. 


S. The Council of India shall, under the direction of the Secretary of State, and 
. subject to the provisions of this Act, conduct the business 

uties o ounci . transacted in the United Kingdom in relation to the 

Government of India and the correspondence with India. [* * * ] 6 


6. (1) All powers required to be exercised by the Secretary of State in Council, 

and all powers of the Council of India, shall be exercised 
ms€lTb 01 v ~ oanUi - at meetings of the Council at which [such number of mem- 

bers are present as may be prescribed by general directions of the Secretary of State.] 7 
(2) The Council may act notwithstanding any vacancy in their number. 
President and vice-president 7 . (1) The Secretary of State shall be the president 

of the Council of India, with power to vote. 


of Council. 


(2) The Secretary of State in Council may appoint any member of the Council 
to be vice-president thereof, and the Secretary of State may at any time remove any 
person so appointed. 


8eo. 3 (3). — 1 The word “British” was omitted 
by Ibid. 

2 The word “British” was omitted by Sch. I of 
the Government of India (Amendment) Act, 
1916 (6 & 7 Geo. 5, Ch. 37). 

Seo. 3 (4), — 8 The word “five” was substituted 
for “seven” by Part II of Sch. II of the Govern- 
ment of India Act, 1919 (9 & 10 Geo. 5, Ch. ioi ). 

4 This proviso was inserted by Ibid. 


8ec. 3 (8). — 6 Sub-sections (8) and (9) of sec- 
tion 3 were substituted for old sub-section (8) by 
Part II of Sch. II of the Government of India 
Act, 1919 (0 & 10 Geo. 5, Ch. 101). 

Sec. 5. — 6 The remaining words were omitted 
by Ibid . 

Sec. 6 . — 7 These words we*e substituted for 
“not less than five members are present” by l£id* 
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(3) At every meeting of the Council the Secretary of State, or, in his absence* 
the vice president, if present, or, in the absence of both of them, one of the members 
of the Council, choosen by the members present at the meeting, shall preside. 

8. Meetings of the Council of India shall be convened and held as and when the 

w ^ Secretary of State directs, but one such meeting at least 

Meeungs of Counci. shaU be held in every [month].! 

9 . (1) At any meeting of the Council of India at which the Secretary of State i» 

present, if there is a difference of opinion on any question* 
roce ure at meetings. except a question with respect to which a majority of 

votes at a meeting is by this Act declared to be necessary, the determination of the 
Secretary of State shall be final. 

(2) In case of an equality of votes at any meeting of the Council, the person 
presiding at the meeting shall have a second or casting vote. 

(3) All acts done at a meeting of the Council in the absence of the Secretary 
of State shall require the approval in writing of the Secretary of State. 

(4) In case of difference of opinion on any question decided at a meeting of 
the Council, the Secretary of State may require that his opinion and the reasons for 
it be entered in the minutes of the proceedings, and any member of the Council, who 
has been present at the meeting, may require that his opinion, and any reasons for it 
that he has stated at the meeting, be also entered in like manner. 

10 . The Secretary of State may constitute committees of the Council of India 

t _ . , for the more convenient transaction of business, and 

business lUeeS ° ounal an direct what departments of business are to be under those 

committees respectively, and generally direct the manner 
in which [the business of the Secretary of State in Council or the Council of India shall 
be transacted, and any order made or act done in accordance with such direction shall, 
subject to the provisions of this Act, be treated as being an order of the Secretary of 
State in Council]. 2 

Orders and Communications . 

[11. Subject to the provisions of this Act, the procedure for the sending of orders 
and communications to India and in general for corre- 
Correspondence between S p 0n d ence between the Secretary of State and the Gover- 

nor- General in Council or any local government shall be 
such as may be prescribed by order of the Secretary of State in Council.] 3 

\ 2 . 

13. r 3 Omitted. 

14. J 

15. When any order is sent to India directing the actual commencement of hos- 

tilities by His Majesty’s forces in India, the fact of the 
Communication to Parlia- orc j er having been sent shall, unless the order has in the 

ing hostilities. meantime been revoked or suspended, be communicated 

to both Houses of Parliament within three months after the 
sending of the order, or, if Parliament is not sitting at the expiration of those three 
months, then within one month after the next meeting of Parliament. 

16. [Correspondence by Governor-General with Secretary of State .] Omit* 
ted by Part III of Sch. II of 9 & 10 Geo. 5, Ch. ioi. 

Establishment of Secretary of State . 

17 . (1) No addition may be made to establishment of the Secretary of State in 

Council nor to the salaries of the persons on that estab- 
of Estate* l? ent oi Secretary lishment, except by an order of His Majesty iti Council,. 

to be laid before both Houses of Parliament within four- 


Sec. 8 . — 1 The word “month” wa 9 substituted 
for the word “week” by Part II of Sch. II of the 
Government of India Act, 1919 (9 & 10 Geo. 5, 
Ch. 101). 

Bio. 10. — 2 These words wene substituted for 
“all business of the Council or Committees 


thereof is to be transacted” by Part II of 
Schedule II of the Government of India Act, 
1919 (9 and 10 Geo. 5, Ch. 101), ; 

See. 11 . — 8 Section n was substituted for oLd 
sections 11 to 14 by Part I of Schedule II I bid. 
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teen ddys after the making thereof, or, if Parliament is no" then sitting, then within 
fourteen days after the next meeting of Parliament. 

(2) The rules made by His Majesty for examinations, certificates, probation 
or other tests of fitness, in relation to appointments to junior situations in the civil 
service, shall apply to such appointments on the said establishment. 

(3) The Secretary of State in Council may, subject to the foregoing provi- 
sions of this section, make all appointments to and promotions in the said establish- 
ment, and may remove any officer or servant belonging to the establishment. 

18. His Majesty may, by warrant under the Royal Sign Manual, countersigned 

p . by the Chancellor of the Exchequer, grant to any secre- 

ensions an gratuities. tary, officer or servant appointed on the establishment of 

the Secretary of State in Council, such compensation, superannuation or retiring allow- 
ance, or to his legal personal representative such gratuity, as may respectively be 
granted to persons on the establishment of a Secretary of State, or to the personal 
representatives of such persons, under the laws for the time being in force concerning 
superannuations and other allowances to persons having held civil offices in the public 
service or to personal representatives of such persons. 

Military Appointments. 

19. 1 (1) The Commander-in-chief of His Majesty’s forces in India is appointed 
by His Majesty by warrant under the Royal Sign Manual. 

(2) * *] j n appiontment of officers to His Majesty’s army the same 

. . provision as heretofore, or equal provision, shall be made 

i 1 itary appointments. f or appointment of sons of persons who have served 

in India in the military or civil service of the Crown or of the East India Company. 


Relaxation of control 
Secretary cf State. 


of 


Relaxation of Control of Secretary of State. 

3 [19-A. The Secretary of State in Council may, notwithstanding anything in 
this Act, by rule regulate a\*d lestrict the exercise of the 
powers of superintendence, direction and control, vested 
in the Secretary of State and the Secretary of State in 
Council by this Act, or otherwise, in such manner as may appear necessary or expe- 
dient in order to give effect to the purposes of the Government of India Act, 1919. 

Before any rules are made under this section relating to subjects other than 
transferred subjects, the rules proposed to be made shall be laid in draft before both 
Houses of Parliament, and such rules shall not be made unless both Houses by 
resolution approve the draft either without modification or addition, or with modifica- 
tions or additions to which both Houses agree, but upon ^uch approval being given 
the Secretary of State in Council may make such rules in the form in winch they have 
been approved, and such rules on being so made shall be of full force and effect. 

Any rules relating to transferred subjects made under this section shall be laid 
before both Houses of Parliament as soon as may be after they are made, and if an 
address is presented to His Majesty bv either House of Parliament within the next 
thirty days on which that House has sat after the rules are laid before it praying 
that the rules or any of them may be annulled, His Majesty in Council may annul 
the rules or any of them, and those rules shall thenceforth be void, but without pre- 
judice to the validity of anything previously done thereunder.] 


PART II. 

The Revenues of India. 

20 . (1) The revenues of India shall be received for and in the name of His 

. Majesty, and shall, subject to the provisions of this Act 

pphcation of revenues. j )e applied f 0 r the purposes of the Government of India 

alone. 


Sec. 19. — 1 Sub-sec. (1) of section 19 was Act, 1919 (9 & 10 Geo. 5 , Ch. ioi). 
newly inserted by 14 and [5 Geo. 5, Ch. 28. Sec. 19*A. — 8 Section 19-A was inserted by 

• Aec. 19 (2).—-* Certain words were omitted by Part I of Sch. II of the Government of India 
Part II of Sch. II of the Government of India Act, 1919 (9 & 10 Geo. Ch. 101). 
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(2) There shall be charged on the revenues of India alone — 

Or) all the debts of the East India Company ; and 

(b) all sums of money, *osts, charges and expenses which, if the Government 
of India Act, 1858, had not been passed, would have been payable by the East India 
Company out of the revenues of India in respect of any treaties, covenants, contracts, 
grants or liabilities existing at the commencement of that Act ; and 

(c) all expenses, debts, and liabilities lawfully contracted and incurred on 
account of the Government of India ; and 

( d ) all payments under this Act I[except so far as is otherwise provided 
under this Act], 

(3) The expression “the revenues of India” in this Act shall include all the 
territorial and other revenues of or arising in British India, and, in particular, — 

(0 all tributes and other payments in respect of any territories which would 
have been receivable by or in the name of the East India Company if the Govern- 
ment of India Act, 1858, had not been passed ; and 

GO all fines and penalties incurred by the sentence or order of any court of 
justice in British India, and all forfeitures for crimes of any moveable or immoveable 
property in British India ; and 

(in') All moveable or immoveable property in British India escheating or lapsing 
for want of an heir or successor, and all property in British India devolving as bona 
vacantia for want of rightful owner. 

(4.) All property vested in, or arising or accruing from property or rights vested 
in, His Majesty under the Government of India Act, 1858, or this Act or to be re- 
ceived or disposed of by the Secretary of State in Council under this Act, shall be 
applied in aid of the revenues of India. 

21 . ^[Subject to the provisions of this Act, and rules made thereunder], the 
expenditure of the revenues of India, both in British India 
Control of Secretary of ^ elsewhere, shall be subject to the control of the 
revenues. Secretary of State in Council, and no grant or appropria- 

tion of any part of those revenues, or of any other pro- 
perty coming into the possession of the Secretary of State in Council by virtue of the 
Go\ernment of India Act, 1858, or this Act, shall be made without the concurrence of 
a majority of votes at a meeting of the Council of India : 

3 [Provided that a grant or appropriation made in accordance with provisions 
or restrictions prescribed by the Secretary of State in Council with the concurrence 
of a majority of votes at a meeting of the Council shall be deemed to be made with 
the concurrence of a majority of such votes.] 


22 . Except for preventing or repealing actual invasion of His Majesty’s Indiaa 
possessions or under other sudden and urgent necessity, 
Application of mvenues to the re\ enues of India shall not, without the consent of 
f^onfien ° Houses of Parliament, be applicable to defraying the 

expenses of any military operations carried on beyond the 
external frontiers of those possessions by His Majesty's forces charged upon those 
revenues. 


23 . (1) Such parts of the revenues of India as are remitted to the United King- 
dom, and all money arising or accruing in the United 
Accounts of Secretary of Kingdom from any property or rights vested in His 
^tate *un ,an .. Majesty for the purposes of the Government of India, or 

from the sale or disposal thereof, shall be paid to the Secretary of State in Council, to 
be applied for the purposes of this Act. 


8ec. 20 ( 2 ).— 1 These words were inserted by 
Part II of Sth. II of the Government of India 
Act, 1919 (9 & io Geo. s, Ch. 101). 

On this section, stt $ 4 Cal. 969 (1021-1022). 
Sec. 21.— 4 These words were inserted by Part II 


of Sch. II of the Government of India Act, 
1919 (9 & 10 Geo. 5, Ch. 101 >. 

8 These words were added by Sch. I of the 
Government of India ( Amendment) Act, 1916 
(6 & 7 Geo. S, Ch. 37). 
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(2) All such revenues and money shall, except as by this section is provided, 
be paid into the Bank of England to the credit of an account entitled “ The Account 
of the Secretary of State in Council of India.” 

(3) The money placed to the credit of that account shall be paid out on drafts 
or orders, either signed by two members of the Council of India and countersigned by 
the Secretary of State or one of his under-secretaries or his assistant undersecretary, 
or signed by the accountant-general on the establishment of the Secretary of State in 
Council or by one of the two senior clerks in the department of that accountant- 
general and countersigned in such manner as the Secretary of State in Council directs ; 
and any draft or order so signed and countersigned shall effectually discharge the 
Bank of England for all money paid thereon. 

(4) The Secretary of State in Council may, for the payment of current de- 
mands, keep at the Bank of England such accounts as he deems expedient : and every 
such account shall be kept in such name and be drawn upon by such person, and in 
such manner, as the Secretary of State in Council directs. 

(5) There shall be raised in the books of the Bank of England such accounts 
as may be necessary in respect of stock vested in the Secretary of State in Council ; 
and every such account shall be entitled “ The Stock Account of the Secretary of 
State in Council of India.” 

(6) Every account referred to in this section shall be a public account. 

24. The Secretary of State in Council, by power of attorney executed by two mem- 

bers of the Council of India and counter signed by the 
Powers of attorney for sale Secretary of State or one of his under secretaries or his 

ceiptof dividends. assistant under-secretary, may authorize all or any of the 

cashiers of the Bank of England — 

(a) to sell and transfer all or any part of any stock standing in the books of 
the Bank to the account of the Secretary of State in Council ; and 

( b ) to purchase and accept stock for any such account ; and 

(c) to receive dividends on any stock standing to any such account ; 

and, by any writing signed by two members of the Council of India and countersigned 
as aforesaid, may direct the application of the money to be received in respect of any 
such sale or dividend : 

Provided that stock shall not be purchased or sold and transferred under the 
authority of any such general power of attorney, except on an order in writing directed 
to the chief cashier and chief accountant of the Bank of England, and signed and 
countersigned as aforesaid. 

25. All securities held by or lodged with the Bank of England in trust for or on 

account or on behalf of the Secretary of State in Council 
Provision as to securities. ma y k e disposed 0 f 5 an d the proceeds thereof may be 

applied, as may be authorized by crder in writing signed by two members of the 
Council of India and countersigned by the Secretary of State or one of his under- 
secretaries or his assistant under-secretary, and directed to the chief cashier and chief 
accountant of the Bank of England. 

26. (1) The Secretary of State in Council shall, within the first [twenty-eight 

days] 1 during which Parliament is sitting next after the 
befor e°Pa rll amen t ann lalcl first day of May in every year, lay before both Houses of 

Parliament, — 

(а) an account, for the financial year preceding that last completed, of the 
annual produce of the revenues of India, distinguishing the same under the respective 
heads thereof, in each of the several provinces ; and of all the annual receipts and 
disbursements at home and abroad for the purposes of the Government of India, dis- 
tinguishing the same under the respective heads thereof ; 

(б) the latest estimate of the same for the financial year last completed ; 

(c) accounts of all stocks, loans, debts and liabilities chargeable on the revenues 
of India at home and abroad, at the commencement and close of the financial year 


Provision as to securities. 


Accounts to be annually laid 
before Parliament. 


26 ( 1 )*— 1 These words were substituted for Government of India (Amendment) Act, 1916 
the words “fourteen days'* by Sch, I of the (6 & 7 Geo. 5* Ch. 37). 
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Audit of Indian accounts in 
United Kingdom. 


preceding that last completed, the loans, debts and liabilities raided or incurred within 
that year, the amounts paid off or discharged during that year, the rates of interests 
borne by those loans, debts and liabilities respectively, and the annual amount of that 
interest ; 

GO 1 [ * * *] 

( e ) A list of the establishment of the Secretary of State in Council, and the 
salaries and allowances payable in respect thereof. 

(2) If any new or increased salary or pension of fifty pounds a year or upwards 
has been granted or created within any year in respect of the said establishment, the 
particulars thereof shall be specially stated and explained at the foot of the account 
for that year. 

(0 The account shall be accompanied by a statement, prepared from detailed 
reports from each province, in such form as best exhibits the moral and material pro- 
gress and condition of India. 

27 . (1) His Majesty may, by warrant under His Royal Sign Manual, countersign- 

ed by the Chancellor of the Exchequer, appoint a fit 
person to be auditor of the accounts of the Secretary of 
State in Council, and authorize that auditor to appoint 
and remove such assistants as may be specified in the warrant. 

(2) The auditor shall examine and audit the accounts of the receipt, expendi- 
ture and disposal in the United Kingdom of all money, stores and property applicable 
for the purposes of this Act. 

(3) The Secretary of State in Council shall, by the officers and servants of his 
establishment, produce and lay before the auditor all such accounts, accompanied by 
proper vouchers for their support, and submit to his inspection all books, papers and 
writings having relation thereto. 

(4) The auditor may examine all such officers and servants of that establish- 
ment, being in the United Kingdom, as he thinks fit, in relation to such accounts, and 
the receipt expenditure or disposal of such money, stores and property, and may for 
that purpose, by writing signed by him, summon before him any such officer or servant. 

(5J The auditor shall report to the Secretary of State in Council his approval 
or disapproval of the accounts aforesaid, with such remarks and observations in rela- 
tion thereto, as he thinks fit, specially noting cases (if any) in which it appears to him 
that any money arising out of the revenues of India has been appropriated to purposes 
other than those to which they are applicable. 

(6) The auditor shall specify in detail in his reports all sums of money, stores 
and property which ought to be accounted for, and are not brought into account, or 
have not been appropriated in conformity with the provisions of the law, or which have 
been expended or disposed of without due authority, and shall also specify any defects, 
inaccuracies or irregularities which may appear in the accounts, or in the authorities, 
vouchers or documents having relation thereto. 

(7) The auditor shall lay all his reports before both Houses of Parliament, with 
the accounts of the year to which the reports relate. 

(8) The auditor shall hold office during good behaviour. 

(9) There shall be paid to the auditor and his assistants, out of the revenues 
of India [or out of moneys provided by Parliament], 2 such salaries as His Majesty, by 
warrant, signed and countersigned as aforesaid, may direct. 

(10) The auditor and his assistants (notwithstanding that some of them do not 

hold certificates from the Civil Service Commissioners) shall, for the purposes of 
superannuation [or retiring] 3 allowance [and their legal personal representatives 
shall for the purposes of gratuity], 3 be in the same position as if [the auditor and his 
assistants]* were on the establishment of the Secretary of State in Council. 


Sec. 28 (d). — 1 Paragraph ( d ) was repealed by 
Sch. II of the Government of India (Amendment) 
Act, 1916 (6 & 7 Geo. 5, Ch. 37), 

Sec. 27 (9). — 2 Thpse words were inserted by 
Part II of Sch. II of the Government of India 
Act, 1919 (9 and 10 Geo. 5, Ch. 101). 


Sec. 27 ( 10 ). — 8 These words were it>S£rted by 
Sch. I of the Government of India (Amendment) 
Act, 1916 (6 and 7 Geo. 5, Ch. 37). 

4 These words were substituted for the word 
“they” by Ibid* 
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PART III. 

Property, Contracts and Liabilities. 

28. (i) The Secretary of State in Council may, with the concurrence of a major- 

_ , _ . ity of votes at a meeting of the Council of India, sell and 

toselL e mortgage et and buy pro 6 dispose of any real or personal estate for the time being 
perty. vested in His Majesty for the purpose of the Government 

of India, and raise money on any such real [or personal] 1 
estate by way of mortgage, [or otherwise] 1 and make the proper assurances for any of 
those purposes, and purchase and acquire any property. 

(2) Any assurance relating to real estate, made by the authority of the Secretary 
of State in Council, may be made under the hands and seals of [two] 2 members of 
the Council of India. 

(3) All properly acquired in pursuance of this section shall vest in His Majesty 
for the purposes of the Government of India. 

29. (1) [Subject to the provisions of this Act regarding the appointment of a 

High Commissioner for India], 3 the Secretary of State in 
State ntFaCtS ° ecretai y 0 Council may, with the concurrence of a majority of votes 

at a meeting of the Council of India, make any contract 

for the purposes of this Act. 

(2) Any contract so made may be expressed to be made by the Secretary of 
State in Council. 

(3) Any contract so made which, if it were made between private persons, 
would be by-law required to be under seal, may be made, varied or discharged under 
the hands and seals of two members of the Council of India. 

(4) Any contract so made which, if it were made between private persons, 
would be by-law required to be signed by the party to be charged therewith may be 
made, varied or discharged under the hands of two members of the Council of India. 

(5) Provided that any contract for or relating to the manufacture, sale, purchase 
or supply of goods, or for or relating to affreightment or the carriage of goods, or to 
insurance, may, subject to such rulers and restrictions as the Secretary of State in 
Council prescribes, be made and signed on behalf of the Secretary of State in Council 
by any person upon the permanent establishment of the Secretary of State in Council 
who is duly empowered by the Secretary of State in Council in this behalf. Contracts 
so made and signed shall be as valid and effectual as if made as prescribed by the 
foregoing provisions of this section. Particulars of all contracts made and signed 
shall be laid before the Secretary of State in Council in such manner and form and 
within such times as the Secretary of State in Council prescribes. 

(6) The benefit and liability of every contract made in pursuance of this section 
shall pass to the Secretary of State in Council for the time being. 


Sec. 28 . — The concurrence of a majority of votes 
is necessary for the validity of a security given by 
the Secretary of State for an appellant. A cove- 
nant by the Secretary of State by which the per- 
formance of a decree by a private party is 
guaranteed is not an engagement within Ss. 2 and 
40 of the Act, 1838. 38 Cal. 754 = 13 C.L.J. 365 -* 
9I. C. 852*15 C. W. N. 475. 

Sec. 28 ( 1 ). — 1 These words were inserted by 
Sch. I of the Government of India (Amendment) 
Act, 1916 (6 & 7 Geo. 5, Ch. 37). 

Sec. 28 ( 2 ). — * This word “ two ” was sub- 
stituted for the word “three” by ibid . 

Sec. 29 ( 1 ). — * These words were inserted by 
Part II of Sch. II of the Government of India 
Act, 1910 (9 & 10 Geo. 5, Ch. 101). 

Sec. 29 (fi). — When a statute lays down certain 
mandatory provisions in regard to the framing of 


contracts between the Secretary of State and a 
private individual, it is no answer to say that, 
because the provisions were ignored on particu- 
lar occasions and payments were made on con- 
tracts which were not in conformity with the sta- 
tute, that should be taken as a precedent which 
will be binding upon the Secretary of State in 
every case. Contracts to be binding upon the 
Secretary of State must be made in strict confor- 
mity with the provisions laid down on the statute- 
If they are not so made, they are not valid as 
against him. 54 C 969 (1021 & 1022). A 
commandeering order is one which no one 
but Government can make and, being an act of 
the Sovereign Power, the Secretary of State evi- 
dently cannot be sued in respect of it. 54 C* 969. 
(1020). 
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High 

India. 


Commissioner for 


Power to execute assuran 
ces, etc , in India. 


1 [29-A. His Majesty may by Order in Council make provision for the appoint*- 
ment of a High Commissioner for India in the'; United 
Kingdom, and for the pay, pension, powers, duties, and 
conditions of employment of the High Commissioner and 
of his assistants ; and the Order may further provide for* 
delegating to the High Commissioner any of the powers previously exercised by the 
Secretary of State or the Secretary of State in Council, whether under this Act other- 
wise, in relation to making contracts, and may prescribe the conditions under which he 
shall act on behalf of the Governor-General in Council or any local government.] 

30 . (i) The Governor-General in Council and any local Government may, on 
behalf and in the name of the Secretary of State in Coun- 
cil, and subject to such provisions or restrictions as the 
Secretary of State in Council, with the concurrence of a 

majority of votes at a meeting of the Council of India, 
prescribes, sell and dispose of any real or personal estate whatsoever in British India, 
within the limits of their respective governments, for the time being vested in His 
Majesty for the purposes of the Government of India, or raise money on any such real 
2 [or personal] estate by way of mortgage, 2[or otherwise,] and make proper assuran- 
ces for any of those purposes, and purchase or acquire any property in British India 
within the said respective limits, and make any contract for the purposes of this Act. 

3 [(i-a) A local government may on behalf and in the name of the Secretary of 
State in Council raise money on the security of retenues allocated to it under this Act, 
and make proper assurances for that purpose, and rules made under this Act may pro- 
vide for the conditions under which this power shall be exercisable.] 

(2) Every assurance and contract made for the purposes of 4 [sub-section 1 of 
this section] shall be executed by such person and in such manner as the Governor- 
General in Council by resolution directs or authorizes, and if so executed may be en- 
forced by or against the Secretary of State in Council for the time being. 

(3) All property acquired in pursuance of this section shall vest in His Majesty 
for the purposes of the Government of India, 

31 . The Governor-General in Council, and any other person authorized by any 

Act passed in that behalf by the 6 [lndian legislature] 
Power to dispose of escheat- may make any grant or disposition of any property in 
ed piopeity, etc. British India accruing to His Majesty by forfeiture, 

escheat or lapse, or by devolution as bona vacantia , to 
or in favour of any relative or connection of the person from whom the property has 
accrued, or to or in favour of any other person. 

32 . (1) The Secretary of State in Council may sue 

Rights and liabilities of anc j sue( j by t h e name of the Secretary of State in 

Secretary of State in Council. ^ A 

Council as a body corporate. 

(2) Every person shall have the same remedies against the Secretary of State in 
Council as he might have had against the East India Company in the Government of 
India Act, 1858, and this Act had not been passed. 

(3) The property for the time being vested in His Majesty for the purposes of the 
Government of India shall be liable to the same judgments and executions as it would 


Sec. 29 -A . — 1 S. 29-A was inserted by Pait I 
of Sch. II of the Government of India Act, 1919 
(9 & 10 Geo. 5, Ch. 101.) 

See. 30.— 2 These words were inserted by Sch. 
I of the Government of India (Amendment) Act 
1916 (6 & 7 Geo. 5 Ch. 37). 

See. 30 *T-a> — 8 Sub-section (i-a) was inserted 
by Part II of the Government of India Act, 1919 
(9 & 10 Geo. 5, Ch. 101). 

Sec. 30 . ( 2 ). — 4 These words and figure were 
substituted for the words “ this section M Ibid. 

Sec. 31.— 5 These words were substituted 
for the words “ Governor-General in Legis- 

14a 


lative Council ” by Part II of Sch. II of the 
Government of India Act, 1919 (9 & 10 Geo. 5, 
Ch.Toi). 

Sec. 32 . — An enactment adding to or taking 
away from, the liability of the Secretary of State 
in Council to be sued, as settled by the Govern- 
ment of India Act is ultra vites of the Indian 
Legislature. 37 Mad. 55 = 24 M. L. J. 429* 19 
l. C. 353. See also 54 Cal. 969 (1020-ioaa), 

Sec. 32 ( 3 ),— liabilities lawfully incurred do 
not mean liabilities incurred by acts authorized 
by law, but must mean liabilities incurred by ser- 
vants or agents in course of undertakings in which 



U30 THE CIVIL COURT MANUAL. 33 

have been liable to in respect of liabilities lawfully incurred by the East India Company 
if the Government of India Act, 1858, and this Act had not been passed. 

(4) Neither the Secretary of State nor any member of the Council of India shall 
be personally liable in respect of any assurance or contract made by or on behalf of the 
Secretary of State in Council, or any other liability incurred by the Secretary of State 
or the Secretary of State in Council in his or their official capacity, nor in respect of 
any contract, covenant or engagement of the East India Company ; nor shall any per- 
son executing any assurance or contract on behalf of the Secretary of State in Council 
be personally liable in respect thereof ; but all such liabilities, and all costs and damages 
in respect thereof, shall be borne by the revenues of India. 

PART IV. 

The Governor-General in Council. 

General Powers and Duties of Governor-General in Council . 

provisions of this Act and rules made thereunder,] the 
superintendence, direction and control of the civil and 
military Government of India is vested in the Governor- 
General in Council, who is required to pay due obedience 
to all such orders as he may receive from the Secretary of 
State 

The Governor-General. 

34 . The Governor-General of India is appointed by 
His Majesty by warrant under the Royal Sign Manual. 

The Governor-General's Executive Council . 

35 . [Constitution of Governor -General's Executive Council .] Omitted by 
Part II of Sch. II, 9 and 10 Geo. 5, Ch. ici. 

36 (1) The members 2 [*] of the Governor-General's 
Members of Council. Executive Council shall be appointed by His Majesty by 

warrant under the Royal Sign Manual. 

(2) The number of members 2 [*] of the Council shall be Lsuch as His Majesty 

thinks fit to appoint.] 3 w 

(3) Three at least of them must be persons who 4 [ * * * * ] have been for at 
least ten years in the service of the Crown in India and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates of Scotland, 5 [or a 
pleader of a High Court] of not less than 3 [ten] years’ standing. 

(4) If any ^[member of the Council (other than the Commander-in-Chief for 
the time being of His Majesty’s forces in India)] is at the time of his appointment in 
the military service of the Crown, he shall not, during his continuance in office as such 
member hold any military command or be employed in actual military duties. 

®[(s ) Provision may be made by rules under this Act as to the qualifications 
to be required in respect of the members of the Governor-General's Executive Council 
in any case where such provision is not made by the foregoing provisions of this section.] 

9 [ 37 . If the Commander-in-Chief for the time 
Comra an der ■ i n -C hi e f enCe ° being of His Majesty’s forces in India is a member of the 

Governor-General’s Executive Council he shall, subject to 


33 . ![Subject to the 

Powers of control of Gover- 
nor-General in Council. 


The Governor-General. 


the Government servants are lawfully engaged. 
11 I. C. 58—5 S. L. R. 82. On the Section set 
also 40 Cal 391 (P. C.) cited under section 65 
infra. 

Sec! 3$. — 1 These words were inserted by Part 
II of Sch. II of the Government of India Act, 
1919 (9 & 10 Geo. s, Ch. 101). 

Bee. 36 (1). — 2 The word “ ordinary ” was 
omitted by Part II of Sch. II of the Government 
of India Act, 1919 (9 & 10 Geo. 5, Ch. 101). 

Sec. 36 (2). — 8 These words were substituted 
for the words “ five, or if His Majesty thinks fit 
to appoint a sixth member, six M by ibid. 


8 ec. 36 (3). — 4 The words “ at the time of 
their appointment ” were omitted by tbid. 

5 These words were inserted by Part II of 
Sch. II of the Government of India Act, 1919 
(9 & 10 Geo. 5, Ch. 101 ). 

6 This word 4 ten ’ was substituted for the 
word “ five ” by tbid. 

8ec. 36 (4).— 7 These words were substituted 
for the words “ person appointed an ordinary 
member of the council ” by ibid. 

Sec. 86 (5). — 8 Sub-section (5) was inserted 
by ibid. 

0 Sec. 37 was substituted by ibid. 
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the provisions of this Act, have rank and precedence in the Council next after the 
Governor-General.] 

Vice-president of Council. 38. The Governor-General shall appoint a member of 

his Executive Council to be vice-president thereof. 

39 . (i) The Governor-General's Executive Council 
Meetings. shall assemble at such places in India as the Governor- 

General in Council appoints. 

(2) At any meeting of the Council the Governor-General or other person presid- 
ing and [one member of the council (other than the Commandar-in*Chief)l 1 may exer- 
cise all the functions of the Governor-General in Council. 


40 . (i) All orders and other proceedings of the Governor-General in Council 

shall be expressed to be made by the Governor-General in 
raHn^Ccmncil Governor * Gene * Council, and shall be signed by secretary to the Govern- 
ment of India, or otherwise, as the Governor General in 
Council may direct [and when so signed shall not be called into question in any legal 
proceeding on the ground that they were not duly made by the Governor General in 
Council] 2 . 

(2) The Governor-General may make rules and orders for the more convenient 
transaction of business in his Executive Council, and every order made, or act done, in 
accordance with such rules and orders, shall be treated as being the order of the Act 
of the Governor-General in Council. 

41 . (1) If any difference of opinion arises on any question brought before a 

meeting of the Governor-General's Executive Council, the 

•enceof^Ynion case of dlffer ' Governor-General in Council shall be bound by the opi- 
tmce o opinion. ni 0 n anc j decision of the majority of those present, and, 

if they are equally divided, the Governor-General or other person presiding shall have 
a second or casting vote. 

(2) Provided that whenever any measure is proposed before the Governor- 
General in Council whereby the safety, tranquility or interests of British India, or of 
any part thereof, are or may be, in the judgment of the Governor-General, essentially 
affected, and he is of opinion either that the measure proposed ought to be adopted 
and carried into execution or that it ought to be suspended or rejected, and the majo- 
rity present at a meeting of the council dissent from that opinion, the Governor- 
General may, on his own authority and responsibility, adopt, suspend or reject the 
measure, in whole or in part. 

(3) In every such case any two members of the dissentient majority may re- 
quire that the adoption, suspension or rejection of the measure, and the fact of their 
dissent, be reported to the Secretary of State, and the report shall be accompanied by 
copies of any minutes with the members of the Council have recorded on the subject. 

(4) Nothing in this section shall empower the Governor-General to do anything 
which he could not lawfully have done with the concurrence of his Council. 

42 . If the Governor-General is obliged to absent himself from any meeting of 

the Council, by indisposition or any other cause [* *]* 

the vice-president, or, if he is absent, the senior 4 [mem- 
ber (other than the Commander-inChief)] present at the 
meeting, shall preside thereat, with the like powers as the 

Governor-General would have had if present : 

Provided that if the Governor-General is at the time resident at the place where 
the meeting is assembled, and is not prevented by indisposition from signing any act 


Provision for absence of 
Governor-General from meet- 
ings of Council. 


Sec. 99 (ft). — 1 These words were substituted 
for the words “ one ordinary member of the 
council’* by ibtd. 

Sec. 40 (1). — 2 These words were inserted by 
ibid. 

Sec. 48. — 8 The words “and signifies his intend 


absence to the council” were omitted by Part III 
of Sch. II of the Government of India Act, 1919 
(9 & 10 Geo. 5, Ch. 101). 

4 These words were substituted for the 
wolds “ ordinary member ” by Part 1 1 of Sch. II 
of ibid. 
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of council made at the meeting, the act shall require his signature ; but, if ho declines 
or refuses to sign it, the like provisions shall have effect as in cases where the Go- 
vernor-General, when present, dissents from the majority at a meeting of the Council. 


Powers of Governor-General 
in Council. 


43 . (i) Whenever the Governor-General in Council declares that it is expedient 

that the Governor-General should visit any part of India 
unaccompanied by his Executive Council, the Governor- 
General in Council may, by order, authorize tho Governor- 
General alone to exercise, in his discretion, all or any of the powers which might be 
exercised by the Governor-General in Council at meetings of the Council. 

(2) The Governor-General during absence from his Executive Council may, if 
he thinks it necessary, issue on his own authority and responsibility, any order, which 
might have been issued by the Governor-General in Council, to any local Government, 
or to any officers or servants of the Crown acting under the authority of any local 
Government, without previously communicating the order to the local Government, 
and any such order shall have the same force as if made by the Governor-General 
in Council ; but a copy of the order shall be sent forthwith to the Secretary of State 
and to the local Government, with the reasons for making the order. 

(3) The Secretary of State in Council may, by order, suspend until further 
order all or any of the powers of the Governor-General under the l^st foregoing sub- 
section ; and those powers shall accordingly be suspended as from the time of the 
receipt by the Governor-General of the order of the Secretary of State in Council. 


i[ 43 -A. (1) The Governor-General may at his discretion / opoint from among the 
members of the Legislative AsseiL/^*- council secretaries 
Appointment of Council w h 0 ^ 0 0 ffi ce during his piea urre and discharge 

secretaries ^ ® 

such duties in assisting the members of his executive 
council as he may assign to them. 

(2) There shall be paid to council secretaries so appointed such salary as may 
be provided by the Indian legislature. 

(3) A council secretary shall cease to hold office if he ceases for more than six 
months to be a member of the Legislative Assembly.] 


War and Treaties . 

44 . (1) The Governor-General in Council may not, without the express order of 

the Secretary of State in Council, in any case (except 
Restriction on power o where hostilities have been actually commenced, or pre- 
to make war treaty. parations for the commencement of hostilities have* been 

actually made against the British Government in India or 
against any prince or state dependent thereon, or against any prince or state whose 
territories His Majesty is bound by any subsisting treaty to defend or guarantee), 
either declare war or commence hostilities or enter into any treaty for making war 
against any prince or state in India, or enter into any treaty for guaranteeing the 
possessions of any such prince or state. 

(2) In any such excepted case the Governor-General in Council may not de- 
clare war, or commence hostilities, or enter into any treaty for making war, against any 
other prince or state than such as is actually committing hostilities or making prepa- 
rations as aforesaid, and may not make any treaty for guaranteeing the possession of 
any prince or state except on the consideration of that prince or state actually en- 
gaging to assist His Majesty against such hostilities commenced or preparations made 
as aforesaid. 

(3) When the Governor-General in Council commences any hostilities or makes 
any treaty, he shall forthwith communicate the same, with the reasons therefor, to 
the Secretary of State. 


See. 4S-A.— 1 Sec. 43-A was inserted by Part 1919 (9 & 10 Geo. 5, Ch. ior). 
I of Sch. II of the Government of India Act, 
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PART V. 

Local Governments. 

General . 

the provisions of this Act and rules made thereunder], 
every local government shall obey the orders of the Gov- 
ernor-General in Council, and keep him constantly and 
diligently informed of its proceedings and all matters 
which ought, in its opinion, to be reported to him, or as to 
which he requires information, and is under his superintendence, direction and control 
in all matters relating to the government of its province. 

2 U) [ * * * ] 

(3) The authority of a local government is not superseded by the presence in 
its province of the Governor-General. 

Classification of central and 8 45-A. (1) Provision may be made by rules under 

provincial subjects. this Act — 

(a) for the classification of subjects, in relation to the functions of govern- 
ment, as central and provincial subjects, for the purpose of distinguishing the func- 
tions of local governments and local legislatures from the functions of the Governor- 
General in Council and the Indian legislature ; 

( b ) for the devolution of authority in respect of provincial subject to local 
governments, and for the allocation of revenues or other moneys to those governments; 

(c) for the use under the authority of the Governor-General in Council of the 
agency of local governments in relation to central subjects, in so far as such agency 
may be found convenient, and for determining the financial conditions of such agency ; 
and 

( d ) for the transfer from among the provincial subjects of subjects (in this 
Act referred to as “transferred subjects”) to the administration of the governor acting 
with ministers appointed under this Act, and for the allocation of revenues or moneys 
for the purpose of such administration. 

(2) Without prejudice to the generality of the foregoing power, rules made for 
the above-mentioned purposes may — 

(i) regulate the extent and conditions of such devolution, allocation and transfer; 

(ii) provide for fixing the contributions payable by local governments to the 
Governor-General in Council, and making such contributions a first charge on allocat- 
ed revenues or moneys ; 

(iii) provide for constituting a finance department in any province, and regulat- 
ing the functions of that department ; 

(iv) provide for regulating the exercise of the authority vested in the local 
government of a province over members of the public services therein ; 

(v) provide for the settlement of doubts arising as to whether any matter does 
or does not relate to a provincial subject or a transferred subject, and for the treat- 
ment of matters which affect both a transferred subject and a subject which is not 
transferred, and 

(vi) make such consequential and supplemental provisions as appear necessary 
or expedient : 

Provided that without prejudice to any general power of revoking or altering 
rules under this Act, the rules shall not authorize the revocation or suspension of the 
transfer of any subject except with sanction of the Secretary of State in Council. 

( 3 ) The powers of superintendence, direction, and control over local govern- 
ments vested in the Governor-General in Council under this Act shall, in relation to 
transferred subjects, be exercised only for such purposes as may be specified in rules 


Sec. 45 (1). — 1 These words were inserted by III of Sch. II of the Government of India Act, 
Part Hof Sch. II of the Government of India 1919(9 & Geo. 5, Cb. 101). 

Act, 1919 (9 & 10 Geo. s, Ch. ioi). Sec. 45 -A.- 3 S. 45-A was inserted by Parti 

See. 45 (8),~+ 2 Sub*s. (2) was omitted by Part of Sch. II of ibid. 


45. ( 1 ) 1 [Subject to 

Relation of local govern- 
ments to Governor-General in 
Council. 
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made under this Act, but the Governor- General in Council shall be the sole judge as to 
whether the purpose of the exercise of such powers in any particular case comes with- 
in the purposes so specified. 

(4) The expressions “central subjects*' and “provincial subjects” as used in 
this Act mean subjects so classified under the rules. 

Provincial subjects, other than transferred subjects, are in this Act referred to 
as “reserved subjects/' 

Governorships . 

1 46 [(1) The presidencies of Fort William in Bengal, Fort St. George, and Bom- 
bay, and the provinces known as the United Provinces, 
nors^pfovinces nment m 8 °' er * the Punjab, Bihar and Orissa, the Central Provinces, and 

Assam, shall each be governed, in relation to reserved 
subjects, by a governor in council, and in relation to transferred subjects, save as 
otherwise provided by this Act by governor acting with ministers appointed under 
this Act. 

The said presidencies and provinces are in this Act referred to as “governors* 
provinces” and the two first named presidencies are in this Act referred to as the 
presidencies of Bengal and Madras.] 

2 [(2) The governors of the said presidencies are appointed by His Majesty 
by warrant under the Royal Sign Manual, and the governors of the said provinces 
shall be so appointed after consultation with the Governor-General.] 

(3) The Secretary of State may, if he thinks fit, by order revoke or suspend, 
for such period as he may direct, the appointment of a council for any or all of 3 [the 
governors* provinces] ; and whilst any such order is in force the governor of the 
^[province] to which the order refers shall have all the powers of the governor thereof 
in Council. 

47. (1) The members of a governor’s executive council shall be appointed 

by His Majesty by warrant under the Royal Sign 
Members of governors exe- Manual, and shall he of such number, not exceeding four, 
U ive councils. as ^ Secretary of State in Council directs. 

(2) 6 [One at least of them must be a person who at the time of his appoint- 
ment has been] for at least twelve years in the service of the Crown in India. 

6 [(3) Provision may be made by rules under this Act as to the qualifications to- 
be required in respect of members of the executive council of the governor of a province 
in any case where such provision is not made by the foregoing provisions of this section.} 

48. Every governor of a 7 [province] shall appoint a 
Vice-president of Council. member of his executive council to be vice-president 
thereof. 


8 [49. (1) All orders and other proceedings of the government of a governor’s 

province shall be expressed to be made by the government 
r rt fnrii neS a S nH° a vprn^ ^ Province, and shall be authenticated as the governor 

ministers. may by rule direct, so, however, that provision shall be 

made by rule for distinguishing orders and other proceed- 
ings relating to transferred subjects from other orders and proceedings. 


Sac. 46 ( 1 ). — 1 Sub-section 1 of S. 46 was sub- 
stituted by Part I of Sch. II of the Government 
of India Act, 1919 (9 & 10 Geo. 5, Ch toi). 
The province of Hurma was constituted a Gover- 
nor’s province from January, 1923. 

“ Governor in Coun:il /' — Meaning of. See 
(1926) M. W. N. 842=99 I.C. iS~A. I. R. 1927 
Mid. 22. 

8«c. 46 ( 2 ).— 2 This sub-section was substituted 
by Part II of ibid. 

Sec. 46 ( 8). — 8 The*e words were substituted 
for the Words “those presidencies” by Part II of 
Sch. II of the Government of India Act, 1919 (9 
£ 10 Geo. 5, Ch. 101). 

4 This word wa9 substituted for the word “pre- 


sidency” by tbid. 

Sec. 47 ( 2 ). — 5 These words were substituted 
for the words “Two at least of them must be 
persons who at the time of their appointment 
have been” by tbid . 

Seo. 47 ( 3 ). — 6 This sub-section was substitut- 
ed by ibid. 

Sec. 48 .— 1 This word was substituted for the 
word “Presidency” by ib>d. 

Sec. 49 . — 8 Section 49 was substituted by Part 
I of tbid. 

A notification under R. 5 of the rules under the 
Madras City Municipal Act of 1919 should be in 
accordance with S,49 of the Government of India 
Act. The onus of proving validity of the notifica- 
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Orders and proceedings authenticated as aforesaid shall not be called into* 
question in any legal proceeding on the ground that they were not duly made by the 
government of the province. 

(2) The governor may make rules and orders for the more convenient transac- 
tion of business in his executive council and with his ministers* and every order made 
or act done in accordance with those rules and orders shall be treated as being the 
order or the act of the government of the province. 

The governor may also make rules and orders for regulating the relations be- 
tween his executive council and his ministers for the purpose of the transaction of the 
business of the local government : 

Provided that anv rules or orders made for the purposes specified in this section 
which are repugnant to the provisions of any other rules made under this Act shall, to* 
the extent of that repugnancy, but not otherwise, be void.] 

50. (1) If any difference of opinion arises on any question brought before a meet 

ing of a governor’s executive council, the Governor in 
Procedure m case of differ- c ounc ji shall be bound by the opinion and decision of the 
counc il # majority of those present, and if they are equally divided 

the governor or other person presiding shall have a second 

or casting vote. 

(2) Provided that, whenever any measure is proposed before a Governor in 
Council whereby the safety, tranquillity or interests of his ^province], or of any part 
thereof, are, or may be, in the judgment of the governor, essentially affected, 
and he is of opinion either that the measure proposed ought to be adopted and carried 
into execution, or that it ought to be suspended or rejected, and the majority present 
at a meeting of the council dissent from that opinion, the governor may, on his own, 
authority and responsibility, by order in writing, adopt, suspend or reject the measure, 
in whole or in part. 

(3) In every such case the governor and the members of the council present at 
the meeting shall mutually exchange written communications (to be recorded at large 
in their secret proceedings) stating the grounds of their respective opinions, and the 
order of the governor shall be signed by the governor and by those members. 

(4) Nothing in this section shall empower a governor to do anything which he 
could not lawfully have done with the concurrence of his council. 

51. If a governor is obliged to absent himself from any meeting of his executive 

council, by indisposition or any other cause, 2 [*1 the vice- 
Provision for absence of president, or, if he is absent, the senior 8 [*] member 
counC il. present at the meeting, shall preside thereat, with the 

like powers as the governor would have had if present : 

Provided that if the governor is at the time resident at the place where the 
meeting is assembled, and is not prevented by indisposition from signing any act of 
council made at the meeting, the act shall require his signature ; but, if he declines or 
refuses to sign it, the like provisions shall have effect as in cases were the governor, 
when present, dissents from the majority at a meeting of the council. 


tion is on the party alleging it. Where a notifica- 
tion was not proved to have been authenticated 
and there was on the face of it nothing to show 
that it was issued by the Governor with the 
Ministers. Held, the notification was invalid. 
(42 M. 885, ref.) (1926) M. W. N. 842 =99 I. 
C. 18 — A. I. R. 1927 Mad. 22 [See On appeal 
53 M. L. J. 603.] A Government order was 
issued signed by the secretary to Government, 
“By order of the Government, Ministry of Local 
Self-Government.” Held it was valid. 49 Mad. 
49 = (1926) M. W. N. 467 =92 I. C. 918 « A.I.R. 
1926 Mad. 297. Publication of Government 


order and notification in the official Gazette — Pre- 
sumption that the order was passed by Governor 
in Council. See 26 L. W. 569 — 39 M. L. T. 367 
= A. 1 . R 1927 Mad 980-53 M. L. J. 603. 

See. SO (2). — 1 This word was substituted for 
the word “presidency” by 1’t. II of Sch il of 
the Government of India Act, 1919 (9 & 10 Geo. 
5, Ch. 101) 

Seo. 51. — 2 The words “and signifies his intend- 
ed absence to the council” were omitted by Part 
III of Sch II of the Government of India Act, 
1919 (9 & 10 Geo. 5, Ch. 101.) 

8 The word “civil” was omitted by i/id. 
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1 L 52 . (1) The Governor of a Governor’s province may, by notification, appoint 
ministers, not being members of his executive council or 

and counJu e secretariS! n,Ster3 other officials > to administer transferred subjects, and any 

ministers so appointed shall hold office during his pleasure. 

There may be paid to any minister so appointed in any province the same salary 
as is payable to a member of the Executive Council in that province, unless a smaller 
salary is provided by vote of the Legislative Council of the province. 

(2) No minister shall hold office for a longer period than six months unless he 
is or becomes an elected member of the local legislature. 

(3) In relation to transferred subjects the Governor shall be guided by the 
advice of his ministers, unless he sees sufficient cause to dissent from their opinion, in 
which case he may require action to be taken otherwise than in accordance with that 
advice : 

Provided that rules may be made under this Act for the temporary administration 
of a transferred subject were in cases of emergency, owing to a vacancy, there is no 
minister in charge of the subject, by such authority and in such manner as may be 
prescribed by the rules, 

(4) The Governor of a Governor’s province may at his discretion appoint from 
among the non-official members of the local legislature, council secretaries, who shall 
hold office during his pleasure and discharge such duties in assisting members of the 
Executive Council and ministers as he may assign to them. 

There shall be paid to council secretaries so appointed such salary as may be 
provided by vote of the Legislative Council. 

A council secretary shall cease to hold office if he ceases for more than six 
months to be a member of the legislative council.] 

2 [S2-A. (1) The Governor-General in Council may, after obtaining an expression 

of opinion from the local government and the local legisla- 
ces, 'etcl^'and' 'provWon'as'to ture affected by notification with the sanction of His 
backward tracts. Majesty previously signified by the Secretary of State in 

Council, constitute a new Governor’s province, 3 or place 
part of a governor’s province under the administration of a deputy- governor to be ap- 
pointed by the Governor-General, and may in any such case apply, with such modifica- 
tions as appear necessary or desirable, all or any of the provisions of this Act relating 
to governors, provinces, or provinces under a Lieutenant-Governor or Chief Commis- 
sioner, to any such new province or part of a province. 

(2) The Governor General in Council may declare any territory in British India 
to be a “backward tract,” and may, by notification, with such sanction as aforesaid, 
direct that this Act shall apply to that territory subject to such exceptions and modifi- 
cations as may be prescribed in the notification. 

Where the Governor-General in Council has, by notification, directed as aforesaid 
he may, by the same or subsequent notification, direct that any Act of the Indian 
legislature shall not apply to the territory in question or any part thereof, or shall apply 
to the territory or any part thereof subject to such exceptions or modifications as the 
Governor- General thinks fit, or may authorize the Governor-in-Council to give similar 
directions as respects any act of the local legislature.] 

3 [52-B. (1) The validity of any order made or action taken after the commence- 

ment of the Government of India Act, 1919, by the Gover- 
aving * nor-General-in-Council or by a local Government which 

would have been within the powers of the Governor-General in Council or of such local 
government if that Act had not been passed, shall not be open to question in any legal 
proceedings on the ground that by reason of any provision of that Act, or this Act, or 
of any rule made by vi rtue of any such provision, s uc h order or action has ceased to 

Sec. 52.— 1 Section 52 was substituted by Part 8 The province of Burma was constituted a 
II of ibid. Governor’s province with effect from January 

8*o«. 62-A A 52-B. — 2 Sections $2-A and 52- 2, 1923 by notifications No 225, dated 7th 
3 were inserted by Part I of Sch. II of the October, 1921 and notification No. 119a, dated 
Government of India Act, 1919, (9 & 10 Geo. 5, 2nd January, 1923. 

Ch. 101). 1 
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be within the powers of the Gevernor-General in Council or of the Government con- 
cerned. * 1 


(2) The validity of any order made or action taken by a Governor in Council,' 
or by a Governor acting with his ministers, shall not be open to question in any legal 
proceedings on the ground that such order or action relates or does not relate to a 
transferred subject, or relates to a transferred subject of which the minister is not in 
charge.] : 


.Lieutenant-governoi ships. 


53. (x) 1 [The province of] Burma, is subject to 

the provisions of this Act, Governed by a Lieutant-Gover- 


nor 


2 


[* *]. 


( 2 ) The Governor-General in Council may, by notification with sanction of His 
Majesty previously signified by the Secretary of State in Council, constitute a new 
province under a Lieutenant-Governor. 

Appointment, etc., of lieu- 54. ( 1 ) A lieutenant-governor is appointed by the 

tenant-governors. Governor-General with the approval of His Majesty. 

( 2 ) A lieutenant-governor must have been, at the time of his apt ointment, at 
least ten years in the service of the Crown in India. 

3 L (3) * * * *] 

55. ( 1 ) The Governor-General in Council, with the approval of the Secretary of 

State in Council, may, by notification, create a council in 
Power to Create executive a province under a lieutenant-governor, for the purpose 
norbt of assisting the lieutenant-governor in the executive 

government of the province, and by such notification — 


Or) make provision for determining what shall be the number (not exceeding 
four) and qualifications of the members of the Council ; and 

( b ) make provision for the appointment of temporary or acting members of the 
council during the absence of any member from illness or otherwise, 4 (and for supply- 
ing a vacancy until it is permanently filled,] and for the procedure to be adopted in 
case of a difference of opinion between a lieutenant-governor and his council, and in 
the case of equality of votes, and in the case of Jieutenant-goveinor being obliged to 
absent himself from his council by indisposition or any cause : 

Provided that, before and such notification is published, a draft thereof shall be 
laid before each House of Parliament for not less than sixty days during the session of 
Parliament, and if before the expiration of that time, an add? ess is presented to His 
Majesty by either House of Parliament against the draft or any part thereof, no fur- 
ther proceeding shall be taken thereon, without prejudice to the making of any new draft. 

( 2 ) Every notification under this section shall be laid before both Houses of 
Parliament as soon as may be after it is made. 


( 3 ) Fverymember of a lieutenant-governor’s executive councilshall be appoint- 
ed by the Governor-General with the approval of His Majesty. 

56. A lieutenant-governor who has an Executive Council shall appoint a 

member of the council to be vice-president thereof, and 

Vice-president of lieutenant- t j iat vice-president shall preside at meetings of the council 
governoPs council. . . , , 

in the absence of the lieutenant-governor. 

57. A lieutenant-governor who has an Executive Council may, with the consent 

of the Governor-General in Council, make rules and orders 
Business of lieutenant-gover- ^ m0 re convenient transaction of business in the Council- 

and every order made, or act done, in accordance with such 
rules and orders, shall be treated as being the order for the act of the lieutenant-g 0 V$ r . 


Sec. 53 (1), — 1 These words were substituted 
lor the words “Each of the following provinces, 
Tiamely, those knowm as Behar, Orissa, the United 
Provinces of Agra and Oudh, the Punjab and ” 
by Part II of Sch. II oF the Government of India 
Act, IQ19 (9 & 10 Geo. 5, Ch. 101). 

2 The words “ with or without an executive 


council ” were omitted by ibid , 

Sec. 1 4 (3). — 8 Sub-section ( 3 ) was omitted 
by Part III of ibid. 

Sec. 55 (l).— 4 These words inserted by Pa* 
III of Sch. II of the Government of India Ac 
1919 (9 & 10 Geo. 5, Ch. iQl), 
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Power to place territory 
under authority of Governor- 
General in Council. 


Power to declare and alter 
boundaries of provinces. 


nor in council. *[An order made as aforesaid shall not be called into question in any 
legal proceedings on the ground that it was not duly made by the lieutenant-governor 
in council.] 

58. Each of the following provinces, namely, those known as 2 [ * v } 

the North-West Frontier Province, British Baluchistan, 
Chief commissioners. Delhi, Ajmer-Merwara, Coorg, and the Andaman and 

Nicobar Islands is subject to the provisions of this Act, administered by a chief 
^commissioner. 

59. The Governor-General in Council may, with the approval of the Secretary of 
State, and by notification, take any part of British India 
under the immediate authority and management of the 
Governor-General in Council, and thereupon give all 
necessary orders and directions respecting the administra- 
tion of that part by placing it under a chief commissioner or by otherwise providing 
for its administration. 

Boundaries. 

60. The Governor-General in Council may, by notification, declare* appoint or 
alter the boundaries of any of the provinces into which 
British India F for the time being divided, and distribute 
the territories of British India among the several provinces 

thereof in such manner as may seem expedient, subject to 
these qualifications, namely ; — 

(1) an entire district may not be transferred from one ptovince to another with- 
out the previous sanction of the Crown, signified by the Secretary of State in Council *, 
and 

(2) any notification under this section may be disallowed by the Secretary of 
State in Council. 

61. An alteration in pursuance of the foregoing provisions of the mode of 
admistration of any part of British India, or of the bound- 
aries of any part of British India, shall not affect the law 

for the time being in force in that part. 

62. The Governor of Bengal in Council, the Governor of Madras in Council and 
the Governor of Bombay in Council may, with the ap- 
proval of the Secretary of State in Council, and by noti- 
fication, extend the limits of the towns of Calcutta, Madras 

and Bombay, respectively ; and any Act of Parliament, letters patent, charter, law or 
usage conferring jurisdiction, power or authority within the limits of those towns 
respectively shall have effect within the limits so extended. 

PART VI. 

Indian Legislation. 

The Indian Legislature. 

* [63. Subject to the provisions of this Act', the Indian legislature shall con- 
sist of the Governor-General and two chambers, namely, the 
Indian legislature. Council of State and the Legislative Assembly. 

Except as otherwise provided by or under this Act, a Bill shall not be deemed 
to have been passed by the Indian legislature unless it has been agreed to by both 


Saving as to laws. 


Power to extend boundaries 
of presidency-towns. 


Sec. 57.-^ 1 These words were inserted by Part 
II of Sch. II of the Government of India Act, 
1919 (9 & 10 Geo. 5, Ch. 101) 

Sec. 58 — 2 The words “ Assam, the Central 
Provinces*’ were omitted by Hid. 

8ec. 60. — A Government notification, declaring 
the deep stream of the Ganges as boundary of the 
two provinces also determines the jurisdiction of 
the Civil Courts in those places. Alteration in 


the jurisdiction of the local Government does not 
affect the Civil Courts’ jurisdiction. 5 Pat. L. J. 
45* —57 I* C. 201 

Secs. 63, 63 A, 63-B, 63 C, 63 D 63 E and 

64.— 8 Ss 63-A. 63-B, 63-C, 63 D, 63-E and 64 
^ ere substituted for Ss. 63 and 64 by Part. I of 
Sch. II of the Government of India Act, 1919 
(9 & 10 Geo. 5, Ch. 101 ). 
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chambers, either without amendment or with such amendments only as may be agreed 
to by both chambers]. 

3 [63-A. (i) The Council of State shall consist of not more than sixty members 
r nominated or elected in accordance with rules made under 

lountL of this Act, of whom not more than twenty shall be official 

members. 


(2) The Governor-General shall have power to appoint, from among the mem- 
bers of the Council of State, a president and other persons to preside in such circum- 
stances as he may direct. 

(3) The Governor-General shall have the right of addressing the Council of 
State, and may for that purpose require the attendance of its members.] 


Legislative Assembly, 
made under this Act. 


3 [ 63 -B. (1) The Legislative Assembly shall consist 

of members nominated or elected in accordance with rules 


(2) The total number of members of the Legislative Assembly shall be one 
hundred and forty. The number of non-elected members shall be forty of whom 
twenty-six shall be official members. The number of elected members shall be one 
hundred: 

Provided that rules made under this Act may provide for increasing the number 
of the Legislative Assembty as fixed by this section, and may vary the proportion 
which the classes of members bear one to another, so, however, that at least five- 
sevenths of the members of the Legislative Assembly shall be elected members, and at 
least one-third of the other members shall be non-official members. 

(3) The Governor-General shall have the r<ght of addressing the Legislative 
Assembly and may for the purpose requir the attendance of its members.] 


3 [ 63 -C. (1) There shall be president of the Legislative Assembly, who shall, 

until the expiration of four years from the first meeting 
thereof, be a person appointed by the Governor-General, 
and shall thereafter be a member of the Assembly elected 
by the Assembly and approved by the Governor-General : 


President of 
Assembly. 


Legislative 


Provided that, if at the expiration of such period of four years the Assembly is 
in Session, the president then in office shall continue in office until the end of the cur- 
rent session, and the first election of a president shall take place at the commencement 
of the en-uing session. 

(2) There shall be a deputy-president of the Legislative Assembly, who shall 
preside at meetings of the Assembly in the absence of the president, and who shall be 
a member of the Assembly elected by the Assembly and approved by the Governor- 
General. 

(3) The appointed president shall hold office until the date of the election of a 
president under this section, but he may resign his office by writing under his hand 
addressed to the Governor-General, or may be removed from office by order of the 
Governor-General, and an> vacancy occurring before the expiration of his term of office 
shall be filled by a similar appointment for the remainder ol such term. 

(4) An elected president and a deputy-president shall cease to hold office if 
they cease to be members of the Assembly. They may resign office by writing under 
their hands addressed to the Governor-General, and may be removed from office by a 
vote of the Assembly with the concurrence of the Governor-General. 

(5) A president and a deputy president shall receive such salaries as may be 
determined, in the case of an appointed president by the Governor-General, and in the 
case of an elected president and a deputy-president by Act of the Indian legislature]. 

Duration and session of 3 [63-D. (1) Every Council of State shall continue 

Legislative Assembly and for five years, and every Legislative Assembly for three 
Council of State. years from its first meeting ; 

Provided that — 

4 — — . — 


8 ec». 63-A 63-B, 63-C and 83 D. — 3 See the foot-note on page 1 138, 
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(a) either chamber of the legislature may be sooner dissolved by the Governor- 
General ; and 

( b ) any such period may be extended by the Governor* General if in special 
circumstances he so thinks fit, and 

(c) after the dissolution of either chamber the Governor-General shall appoint a 
date not more than six months, or, with the sanction of the Secretary of State not more 
than nine months, after the date of dissolution for the next session of that chamber. 

(2) The Governor General may appoint such times and places for holding the 
sessions of either chamber of the Indian legislature as he thinks fit, and may also from 
time to time, by notification or otherwise, prorogue such sessions. 

(3) Any meeting of either chamber of the Indian legislature may be adjourned 
by the person presiding. 

(4) All questions in either chamber shall be determined by a majority of votes 
of members present other than the presiding member, who shall, however, have and 
exercise a casting vote in the case of an equality of votes. 

(5) The powers of either chamber of the Indian legislature may be exercised 
notwithstanding any vacancy in the chamber.] 

3 [ 63 -E. (1) An official shall not be qualified for election as a member of either 

chamber of the Indian legislature, and if non-official member 
b e ^ eml3er;,hip of k° th cham ‘ of either chamber accepts office in the service of the Crown 

in India, his seat in that chamber shall become vacant. 

(2) If an elected member of either chamber of the Indian legislature becomes a 
member of the other chamber, his set in such first-mentioned chamber shall thereupon 
become vacant. 

(3) If any person is elected a member of both chambers of thf* Indian legisla- 
ture he shall, before he takes his seat in either chamber, signify in writing the chamber 
of which he desires to be a member, and thereupon his seat in the other chamber shall 
become vacant. 

(4) Every member of the Governor-General’s Executive Council shall be 
nominated as a member of one chamber of the Indian legislature, and shall have the 
right of attending in and addressing the other chamber, but shall not be a member of 
both chambers.] 


Supplementary provisions as 3 [54 (j) Subject to rhe provisions of this Act, pro- 
to composition of Legislative .. , , , ^ . 

Assembly and Council of State. visi0n ma y be made b y rules under thls A<A as to— 


(a) the term of office of nominated members of the Council of State and the 
Legislative Assembly, and th“ manner of filling casual vacancies occuiring by reason 
of absence of members from India, inability to attend to duty, death, acceptance of 
office, or resignation duly accepted, or otherwise ; and 

( b ) the conditions under which and the manner in which persons may be nomi- 
nated as members of the Council of State or the Legislative Assembly ; and 

(c) the qualification of electors, the constitution of constituencies, and the 
method of election for the Council of State and the Legislative Assembly (including 
the number of members to be elected by communal and other electorates) and any 
matters incidental or ancillary thereto ; and 

(d) the qualifications for being or for being nominated or elected as members 
of the Council of State or the Legislative Assembly ; and 

(e) the final decision of doubts or disputes as the validity of an election ; and 

(/) the manner in which the rules are to be carried into effect. 

(2) Subject to any such rules, any person who is a ruler or subject of any state 
in India may be nominated as a member of the Council of State or the Legislative 
Assembly.] 


Powers of Indian legislature. 


65 . (1) The I[lndian legislature] has power to 
make laws — 


Sec. 63-E and 64. — 3 See the foot note on page Cunciol ” by Pari II of Scb. II of the Govem- 
1138. ment of India Act, 1919 (9 & to Geo # s,Ch. 

Sec. 63 (1).— 1 These words were substituted 101 ). 
for the words “ Governor-General in Legislative 
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(а) for all persons, for all courts, and for all places and things, within British 
India ; and 

(б) for all subjects of His Majesty and servants of the Crown within other parts 
of India ; and 

(c) for all native Indian subjects of His Majesty, without and beyond as well 
as within British India ; and 

( d ) for the Government officers, soldiers 1 [airmen] and followers in His Majesty's 
Indian forces, wherever they are serving, in so far as they are not subject to the Army 
Act 1 [or the Air Force Act] ; and 

( e ) for all persons employed or serving in or belonging to the Royal Indian 
Marine Service ; and 

(/) for repealing or altering any laws which for the time being are in force in 
any part of British India or apply to persons for whom the ^[Indian legislature] has 
power to make laws. 

(2) Provided that the 2 [Indian legislature] has not, unless expressly so autho- 
rised by Act of Parliament, power to make any law repealing or affecting — 

(/) any Act of Parliament passed after the year one thousand eight hundred 
and sixty and extending to British India (including the Army Act, 1 [the Air Force 
Act] and any Act amending the same) ; or 

(//) any Act of Parliament enabling the Secretary of State in Council to raise 
money in the United Kingdom for the Government of India ; 

and has not power to make any law affecting the authority of Parliament, or 
any part of the unwritten laws or constitution of the United Kingdom of Great Britain 
and Ireland whereon may depend in any degree the allegiance of any person to the 
Crown of the United Kingdom, or affecting the sovereignty or dominion of the Crown 
over any part of British India. 

(3) 1 he 2 [Indian legislature] has not power, without the previous approval of 
the Secretary of State in Council, to make any law empowering any court, other than 
a High Court, to sentence to the punishment of death any of His Majesty’s subjects 
born in Europe; or the children of such subjects, or abolishing any High Court. 

66 . (1) A law made under this Act for the Royal Indian Marine Service shall 

not apply to any offence unless the vessel to which the 
Marine Service R ° yal * ndian offender belongs is at the time of the commission of the 
l ' au,u k i k! offence within the limits of Indian waters, that is to say, 


Sec. 65 ( 1 ) (d) and ( 2 ) (i).— x These words 
were incited by Pari. Ill of Scb. II of the Go- 
vernment of India Act, 1919 (9 & 10 Geo. 5, 

Ch. roc.) 

Sec. 65 ( 1 ) (f ), ( 2 ) and (3).-~ 2 The*e words 
weie substituted for the words “ Governor- 
Geneial in Legislative Council” by Part II of 
Sch. II of the Government of Inma Act, 1919 
(9 and 10 Geo. 5, Ch. 101), 

Sec. 65 . POWERS OF THE INDIAN LEGISLA- 
TURE.. — If the Indian Legislative Council passes 
an enactment depriving a subject of his remedy in 
Civil Courts against the Secretaiy of State for 
wrongs to property the act is ultra vtres 40 Cal. 
301 ~ 40 I. A 48 — 24 M. L. j„ 459 " 1 ^ I* C. 22 
(P.C.) (On appeal from. 8 I.C. I 129 -5 L. B. 
R. 163) See also 3 Bur. L. T. 93.) Sec 41(b) 
of Art IV of 1898 (Burma) which enacts that 
no Civil Court is to have jur sdiction to determine 
a claim to any right over land against the Govern- 
ment, is ultra vtres of the Indian Legislature. 
{Ibid.) An action for damages for trespass on land 
would have lain against the East India Co. and 
consequently would also lie against the Secretary 
of State. {Ibid. ) (5 B. H. C.R. Ap. I approved ) 
The Indian Government might legislate validly 
about the formalities of procedure so long as they 


preserve the substantial right of the subject to sue 
the Government in the Civil Courts like any other 
defendant and do not violate the fundamental 
piinciple that the Secretary of State even as re- 
presenting the Crown is not to be in a position 
different trom that of the East India Co Ubtd.) 
If a party had a right of action against the 
East India Company it cannot be taken away by 
any act of Indian legislature after the company's 
possession were vested in the Crown. 45 Bom. 

1 161—62 I. C. 673 — 23 Bom. L. R. 492. (40 
Cal. 391 (P. C.) Foil.) Powers of the Indian 
legislature discussed. 6 L. W. 428 -*42 I. C. 724 
— 18 Cr. L. J. 996. 

Sec. 65 ( 2 ) of the Act does not prevent the 
Government of India from passing a law which 
may modify or affect a ruje of the constitution or 
of the common law upon the observance of 
which some person may conceive or allege his 
allegiance to depend. It only refers to laws which 
directly affect the allegiance of the subject. 1 
Lah. 326 = 47 I. A. 128=39 M.L.J. 1 =24 C.W.N. 
650=56 I.C. 440 (P.C.)* Bights to personal 
freedom and property are the rights referred to- 
in the phrase 4 unwritten laws’ in S, 65 (2) 39, 
Mad. 1085. [40 C. 391 > (P. C.), ref. 6 B. L. R*. 
39a* approved). 
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the high seas between the Cape of Good Hope on the West and the Straits of Magel- 
lan on the East, and an}' territorial waters between those limits. 

(2) The punishments imposed by any such law for offences shall be similar in 
character to, and not in excess of, the punishments which may, at the time of making 
the law, be imposed for similar offences under the Acts relating to His Majesty’s Navy 
except that, in the case of persons other than Europeans or Americans, imprisonment 
for any term not exceeding fourteen years, or transportation for life or any less term, 
may be substituted for penal servitude. 

67. 1 [(1) Provision may be made by rules under this Act for regulating the 

course of business and the preservation of order in the 
Business and proceedings m chambers of the mdian legislature, and as to the persons 
n ian egis ature. t0 preside at the meetings of the Legislative Assembly in 

the absence of the president and the deputy-president ; and the rules may provide fcr 
the number of members required to constitute a quorum, and for prohibiting or regulat- 
ing the asking of questions on, and the discussion of, any subject specified in the 
rules]. 

(2) It shall not be lawful, without the previous sanction of the Governor-General, 
to introduce at any meeting of ^[either chamber of the Indian legislature] any mea- 
sure affecting — 

(а) the public debt or public revenues of India or imposing any charge on the 
revenues of India ;or 

( б ) the religion or religious rites and usages of any class of British subjects in 
India ; or 

(c) the discipline or maintenance of any part of His Majesty’s military, 
3 [naval, or air] forces ; or 

(</) the relations of the Government with foreign princes or states . 

4 [or any measure — 

(7) regulating any provincial subject, or any part of a provincial subject, which 
has not been declared by rules under this Act to be subject to legislation by the Indian 
Legislature ; or 

(t‘i) repealing or amending any Act of a local legislature ; or 

(hi) repealing or amending any Act or ordinance made by the Governor- 

General.] 

5 [(2 -a) Where in either Chamber of the Indian legislature any Bill has been 
introduced, or is proposed to be introduced, or any amendment to a Bill is moved, or 
proposed to be moved, the Governor-General may certify that the Bill, or any clause of 
it, or the amendment, affects the safety or tranquillity of British India, or any part 
thereof, and may direct that no proceedings, or that no further proceedings, shall be 
taken by the chamber in relation to the Bill, clause, or amendment, and effect shall be 
given to such direction.] 

6 [(3) If any Bill which has been passed by one chamber is not, within six 
months after the passage of the Bill by that chamber, passed by the other chamber 
either without amendments or with such amendments as may be agreed to by the two 
chambers, the Governor-General may in his discretion refer the matter for decision to 
a joint sitting of both chambers : Provided that standing orders may under this section 
may provide for meetings of members of both chambers appointed for the purpose, in 
order to discuss any difference of opinion which has arisen between the two chambers.] 

6 [(4) Without prejudice to the powers of the Governor-General under section 
sixty-eight of this Act the Governor-General may, where a Bill has been passed by 


Seo 67(1).— 1 This sub-section was substitut- 
ed by Part I of Sch.II of the Government of India 
Act, 1919 (9 Geo. 5 , Ch. ioi). 

See. 67 (2;. — 2 These Words were substituted 
for the words “ the Council” by Part II of ibid. 

See 67 (2)(o). — 8 These words were substituted 
for the words “or naval” by Part III of tbtd . 

See. 67 (2) (d). — 4 These clauses were inserted 


by Part II of ibid. 

Sec. 87 (2-a). — 5 Sub-section (2 a) was inserted 
by Part II of Sch. II of the Government of India 
Act, 1919 (9 Sc 10 Geo. 5, Ch. ioi). 

8 ec. 67 ( 8 ), (4). — 6 Sub-secttions (3), ( 4 ) 
were substituted for sub-section (3) by Part I of 
ibid. 
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both chambers of the Indian legislature, return the Bill for reconsideration by either 
•chamber.] 

1 [(5) Rules made for the purpose of this section may contain such general and 
supplemental provisions as appear necessary for the purpose of giving full effect to this 
section.] 

1 [(6) Standing orders may be made providing for the conduct of business and 
the procedure to be followed in either chamber, of the Indian legislature in so far as 
these matters are not provided for by rules made under this Act. The first standing 
orders shall be made by the Governor-General in Council, but may with the consent of 
the Governor-General be altered by the chamber to which they relate. 

Any standing order made as aforesaid which is repugnant to the provisions of 
any lules made under this Act shall, to the extent of that repugnancy but not other- 
wise, be void.] 

1 [(7) Subject to the rules and standing orders affecting the chambers there 
shall be freedom of speech in both chambers of the Indian legislature. No person 
shall be liable to any pioceedings in any court by reason of his speech or vote in either 
chamber, or by reason of anything contained in any official report of the proceedings 
of either chamber.J 

2 [67-A. ( 1 ) The estimated annual expenditure and revenue of the Governor- 

General in Council shall be laid in the form of a statement 
Indian Budget. before bo' h Chambers of the Indian legislature in each 


year. 

(2) No proposal for the appro riation of any revenue or moneys for any purpose 
shall be made except on the recommendation of the Governor-General. 

(3) The proposals of the Gov rnor-General in Council for the appropriation of 
revenue or moneys relating to the following heads of expenditure shall not be submit- 
ted to the vote of the Legislative Assembly, nor shall they be open to discussion by 
either chamber at the time when the annual statement is under consideration, unless 
the Governor-General otherwi-e directs — 

(i) interest and sinking fund charges on loans ; and 

(ii) expenditure of which the amount is prescribed by or under any law; and 

u [(iii) Salaries and pensions payable to or to the dependants of — 

(a) persons appointed by or with the approval of His Majesty or by the Secre- 
tary of State in Council ; 

( b ) Chief Commissioners and Judicial Commissioners ; 

Persons appointed l efore the fir>t day of April, nineteen hundred and twenty- 
four, by the Governor-Genaral in Council or by a local Government to services or posts 
classified by rules under this Act as superior services or posts ; and 

(iv) Sums payable to any person who if or has been in the civil service of the 
Crown in India under any order of the Secretary of State in Council, of the Governor- 
General in Council, or of a Governor, made upon an appeal made to him in pursuance 
of rules made under this Act.]” 3 

(v) expenditure classified by the order of the Governor-General in Council as — 

(<7) ecclesiastical; 

(b) political; 

(c) defence. 

(4) If any question arises whether any proposed appropriation of revenue or 
moneys does or does not relate to the above heads, the decision of the Governor* 
Cxeneral on the question shall be final. 

(5) The proposals of the Governor-General in Council for the appropriation of 
revenue or moneys relating to heads of expenditure not specified in the above heads 
shall be submitted to the vote of the Legislative Assembly in the form of demands fot 


gr ants. 

Sec. 67 (5), (6) and (7).— 1 Sub sections (5), 
(6) & (7) were substituted for sqb-section (3) by 
Part I of Sch. II of the Government of India 
Act, 1919 (9 & 10 Geo. 5, Ch. 101). 

Sec. 67-A.— 2 Section 67-A was inserted by Pt, 


I of Sch. II of the Government of India Act, 
1919 (9 & 10 Geo. 5, Ch. 101). 

Sec. 87 A (3) (iii & iv).— 8 Subatitufed by St. 
of 1926. 
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(6) The Legislative Assembly may assent or refuse its assent to any demand 
or may reduce the amount referred to in any demand by a reduction of the whole grant. 

(7) The demands as voted by the Legislative Assembly shall be submitted to 
the Governor-General in Council, who shall, if he declares that he is satisfied that any 
demand which has been refused by the Legislative Assembly is essential to the 
discharge of his responsibilities, act as if it had been assented to, notwithstanding the 
withholding of such assent or the reduction of the amount therein referred to, by the 
Legislative Assembly. 

(8) Notwithstanding anything in this section the Governor- General shall have 
power, in cases of emergency, to authorise such expenditure as may, in his opinion, be 
tiecessary for the safety or tranquillity of British India or any part thereof.] 

1 [67-B. (1) Where either chamber of the Indian legislature refuses leave to in- 

troduce, or fails to pass in a form recommended by the 
Provision for case of failure Governor- General, any Bill, the Governor-General may 
to pass legislation. certify that the passage of the Bill is essential for the 

safety, tranquillity, or interests of British India or any part thereof, and thereupon — 

(a) If the Bill has already been passed by the other Chamber, the Bill shall, on 
signature by the Governor-General, notwithstanding that it has not been consented to 
by both chambers, forthwith become an Act of the Indian legislature in the form of 
the Bill as originally introduced or proposed to be introduced in the Indian legislature, 
or (as the case may be) in the form recommended by the Governor-General ; and 

(b) If the Bill has not already been so passed, the Bill shall be laid before the 
other chamber, and, if consented to by that Chamber in the form recommended by the 
Governor-General, shall become an Act as aforesaid on the signification of the Gover- 
nor-General’s assent, or, if not so consented to, shall, on signature by the Governor- 
General, become an \ct as aforesaid. 

(2) Every such Act shall be expressed to be made by the Governor-General, 
and shall, as soon as practicable after being made, be laid before both Houses of 
Parliament, and shall not have effect until it has received His Majesty’s assent, and 
shall not be presented for His Majesty’s assent until copies thereof have been laid 
before each House of Parliament for not less than eight days on which that House 
has sat ; and upon the signification of such assent by His Majesty in Council, and the 
notification thereof by the Governor-General, the Act shall have the same force and 
effect as an Act passed by the Indian legislature and duly assented to : 

Provided that where in the opinion of the Governor-General a state of emer- 
gency exists which justifies such action, the Governor-General may direct that any 
such Act shall come into operation forthwith, and thereupon the Act shall have such 
force and effect as aforesaid, subject, however, to disallowance by His Majesty in 
Council.] 

68. (1) When 2 [a Bill] has been passed 3 [by both Chambers of the Indian 

legislature], the Governor-General, 4 [***] may declare 
Assent of Governor- General t ^ at h e assents to the 5 [Bill], or that he withholds assent 
to 1 s * from the 5 [Bill! or that he reserves the bill 5 [Bill] for 

the signification of His Majesty’s pleasure thereon. 

(a) 6 [a Bill passed by both Chambers of the Indian legislature shall not be- 
come an Act until the Governor-General has declared his assent thereto, or, in the 
case of 2 [a Bill] reserved for the signification of His Majesty’s pleasure, until His 

S*e. 8? B.— 1 Section 67B was inserted by Part by ibid. 

I of Sch. II of the Government of India Act, 4 The words “whether he was or was not pre- 
1919 (9 & io Geo. S, Ch. i°r). sent in Council at the meeting thereof” were 

Sic. 68 ( 1 )- — 2 These words were substituted omitted by ibid. 
for the words “an Act” by Part II of Sch. II of 5 This word was substituted for the word “Act” 
the Government of India Act, 1919 (9 & io Geo. by ibid. 

S^Ch, 101.) Sec. 68 (8) — 6 These words were substituted 

* These words were substituted for the words for the words “An Act of the Governor-General 
‘at a m eeting of the Indian Legislative Council” in Legislative Council has not validity” by ibid. 
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Majesty [in Council] 1 has signified his assent [ v * *], 2 and that assent has been* 
notified by the Governor-General. 


69 . (i) When an Act of the [Indian legislature] 3 has been assented to by the 
Governor-General, he shall send (o the Secretary of State 
an authentic copy thereof, and it shall be lawful for His 
Majesty [in Council] 1 to signify | : * *]4 his disallow- 
ance of any such Act. 


Powers of Crown to disallow 
Acts. 


(2) Where the disallowance of any such Act has been so signified, the Gover- 
nor-General shall forthwith notify the disallowance, and thereupon the Act, as from 
the date of the notification, shall become void accordingly. 

70 . [Rules for conduct of legislative business ] — Omitted by Part II of 
Sch. II of 9 & 10 Geo. 5, Ch. 101. 


Regulations and Ordinances . 


71 . (1) The Local Government of any part of British India to which this section 

„ , for the time being applies may propose to the Governor- 

ower to mcue regu ation^. General in Council the draft of any regulation for the 

peace and good government of that part, with the reasons for proposing the regulation. 


(2) Thereupon the Governor-General in Council may take any such draft and 
reasons into consideration ; and when any such draft has been approved by the 
Governor-General in Council and assented to by the Governor-General, it shall be 
published in the Gazette of India and in the local official gazette, if any, and shall 
thereupon have the like force of law and be subject to the like disallowance as if it 
were an Act of the [Indian legislature] 3 


(3) The Governor-General shall send to the Secretary of State in Council an 
authentic copy of every regulation to which he has assented under this section. 


5 [(3-a) A regulation made under this section for any territory shall not be 
invalid by reason only that it confers or delegates tower to confer on courts or 
administrative authorities power to sit or act outside the territory in respect of which 
they have jurisdiction or functions, or that it confers or delegates power to confer 
appellate jurisdiction or functions on courts or administrative authorities sitting or 
acting outside the territory.] 


(4) The Secretary of State may, by resolution in Council, apply this section to 
any part of British India, as from a date to be fixed in the resolution, and withdraw 
the application of this section from any part to which it has been applied. 


Power to make ordinances 
in case of emergency. 


72 . The Governor-General may, in cases of emergency, make and promulgate 
ordinances for the peace and good government of British 
India or any part thereof, and any ordinance so made 
shall, for the space of not more than six months from its 
promulgation, have the like force of law as an Act passed by the [Indian legislature] 3 
but the power of making ordinances under this section is subject to the like restric- 
tions as the power of the [Indian legislature] 3 to make laws ; and any ordinance made 
under this section is subject to the like disallowance as an Act passed by the [Indian 
legislature] 3 and may be controlled or superseded by any such Act. 


8ec. 08 (2).— 1 These words were inserted by 
Part II of Sch. II of the Governmentof India Act, 
1919 (9 & 10 Geo. 5, Ch. 101). 

2 The words “to the Governor-General through 
the Secretary of State in Council’* were omitted by 
Ibid 

See. 09 (l).— 3 These words were substituted 

144 


for the words “Governor-General in Legislative 
Council” by Ibid. 

4 The words “ through the Secretary of State- 
in Council ” were omitted by Ibid 
8ec. 71 ( 3 -A). — 5 This sub section was inserted* 
by section 2 (1) of the Government of India 
(Amendment) Act, 1916 (6^7 Geo. 5, Ch. 37).. 
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Local Legislatukes. 

(a) Governors ’ Provinces . 

l[72-A. (i) There shall be a Legislative Council in every Governor’s Province, 
which shall consist of the members of the Executive 

Governors’ Legislative Council and of the members nominated or elected as pio- 
Councllb vided by this Act. 

The Governor shall not be a member of the Legislative Council, but shall have 
the right of addressing the Council, and may for that purpose require the attendance 
of its members. 

(2) The number of members of the Governors’ Legislative Councils shall be in 
accordance with the table set out in the First Schedule to this Act ; and of the members 
of each Council not more than twenty per cent, shall be official members, and at least 
seventy per cent, shall be elected members : 

Provided that' — 

(a) subject to the maintenance of the above proportions, rules under this Act 
may provide for increasing the number of members of any council, as specified in that 
schedule ; and 

(fr) the Governor may, for the purposes of any Bill introduced or pioposed to be 
introduced in this Legislative Council, nominate, in the case of Assam one person, and 
in the case of other provinces not more than two persons, having special knowledge or 
experience of the subject-matter of the Bill, and those persons shall, in relation to the 
Bill, have for the period for which they are nominated all the rights of members of the 
Council, and shall be in addition to the numbers above referred to ; and 

(c) members nominated to the Legislative Council of the Central Provinces by 
the Governor as the result of elections held in the Assigned Districts of Berar shall be 
deemed to be elected members of ihe Legislative Council of the Central Provinces. 

( 3 ) The powers of a Governor’s Legislative Council may be exercised notwith- 
standing any vacancy in the Council. 

( 4 ) Subject as aforesaid provision may be made by rules under this Act as to — 

(a) the term of office of nominated members of Governors’ Legislative Councils, 
and the manner of filling casual vacancies occurring by reason of absence of members 
from India, inability to attend to duty, death, acceptance of office, resignation duly 
accepted, or otherwise ; and 

(b) the conditions under which and manner in which persons may be nominated 
as members of Governors’ Legislative Councils ; and 

(c) the qualification of electors, the constitution of constituencies, and the 
method of election for Governors’ Legislative Councils, including the number of mem- 
bers to be elected by communal and other electorates and any matters incidental or 
ancillary thereto ; and 

(d) the qualifications for being and for being nominated or elected a member 
of any such council ; and 

(e) the final decision of doubts or disputes as to the validity of any election ; and 

(/) the manner in which the rules are to be carried into effect : 

Provided that rules as to any such matters as aforesaid may provide for delega- 
ting to the local Government such power as may be specified in the rules of making 
subsidiary regulations affecting the same matters. 

(5) Subject to any such rules any person who is a ruler or subject of any State 
in India may be nominated as a member of a Governor's Legislative Council.] 

Sessions^ and duration of l[72-B. ( 1 ) Every Governor’s Legislative Council shall 

Governor 8 Legis ative oun- cont i nue f or three years from its first meeting : 

Provided that — 

(a) the council may be sooner dissolved by the Governor ; and 

Seoe. 72-A and 72-B — 1 Sections 72-A and 72-B ment of India Act, 1919 (9 & 10 Geo. 5, Ch. 
were inserted by Part I of Scb. II of the Govern- 101). 
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(6) the said period may be extended by the Governor for a period not exceeding 
one year, by notification in the official gazette of the province, if in special circum- 
stances (to be specified in the notification) he so think fit ; and 

(c) after the dissolution of the Council the Governor shall appoint a date not 
more than six months or, with the sanction of the Secretary of State, not more than 
nine months from the date of dissolution for the next session of the council. 

(2) A governor may appoint such times and places for holding the Sessions of 
his Legislative Council as he thinks fit, and may also, by notification or otherwise, 
prorogue the Council. 

(3) Any meeting of a Governor’s Legislative Council may be adjourned by the 
'person presiding. 

(4) All questions in a Governor's Legislative Council shall be determined by a 
majority of votes of the members present other than the person presiding, who shall, 
however, have and exercise a casting vote in the cise of an equality of votes.] 

1 [ 72 -C. (1) There shall be a president of a Governor’s Legislative Council, who 

shall, until the expiration of a period of four years from 
the first meeting of the Council as constituted under this 
Act, be a person appointed by the Governor, and shall 
thereafter be a member of the Council elected by the Council and approved by the 
Governor : 


Presidents of Governors’ 
Legislative Councils. 


Provided that, if at the expiration of such period of four years the Council is in 
Session the president then in office shall continue in office until the end of the current 
Session, and the first election of a president shall take place at the commencement of 
the next ensuing Session. 

(2) There shall be a deputy-president of a Governor’s Legislative Council who 
shall preside at meetings of the Council in the absence of the president, and who shall 
be a member of the Council elected by the Council and approved by the Governor. 

(3) The appointed president of a Council shall hold office until the date of the 
first election of a president by the Council under this section, but he may resign office 
by writing under his hand addressed to the Governor, or may be removed from office by 
order of the Governor, and any vacancy occurring before the expiration of the term of 
office of an appointed president shall be filled by a similar appointment for the 
remainder of such term. 

(4) An elected president and a deputy-president shall cease to hold office on 
ceasing to be members of the Council. They may resign office by writing under their 
hands addressed to the Governor, and may be removed from office by a vote of the 
Council with the concurrence of the Governor. 

(5) The president and the deputy-president shall receive such salaries as may 
be determined, in the case of an appointed president, by the Governor, and in the case 
of an elected president or deputy-president, by Act of the local legislature.] 

Business and procedure in 1 [ 72 -D. (1) The provisions contained in this section 

Governor,’ Legislative Coun* shall have effect with respect to business and procedure in 
cils * Governors’ Legislative Councils. 

(2) The estimated annual expenditure and revenue of the province shall be laid 
in the form of a statement before the Council in each year, and the proposals of the 
local government for the appropriation of provincial revenues and other moneys in any 
year shall be submitted to the vote of the council in the form of demands for grants. 
The council may assent, or refuse its assent, to a demand, or may reduce the amount 
therein referred to either by a reduction of the whole grant or by the omission 01 
reduction of any of the items of expenditure of which the grant is composed : 

Provided that — 


See*. 7 S-C and 73 -D.— 1 Sections 72-C and 
72-D were inserted by Part I of Sch. II of the 
Government of India Act, 1919 (9 & 10 Geo. 5, 
Ch. 101). 

8eo. 78 -D.— Demand for grant— President of 


the Legislative Council — Decision, if can be chal- 
lenged in Civil Court — Injunction, power of High 
Court to issue. 85 I. C. 14 ***1925 Cal. 373 ; 40 

C. L. J. 515* 
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(a) the Local Government shall have power, in relation to any such demand, to 
act as if it had been assented to, notwithstanding the withholding of such assent or the 
reduction of the amount therein referred to, if the demand relates to a reserved subject, 
and the Governor certifies that the expenditure provided for by the demand is essential 
to the discharge ot his responsibility for the subject ; and 

( b ) the Governor shall have power in cases of emergency to authorise such 
expenditure as may be in his opinion necessary for the safety or tranquillity of the 
province, or for the carrying on nf any department ; and 

(c) no proposal for the appropriation of any such revenues or other moneys for 
any purpose shall be made except on the recommendation of the Governor, communi- 
cated to the Council. 

(3) Nothing iri the foregoing sub-section shall require proposals to be submitted 
to the Council relating to the following heads of expenditure : — 

(l) contributions payable by the Local Government to the Governor-General in 
Council ; and 

(zG interest and sinking fund charges on loans ; and 

(m) expenditure of which the amount is prescribed by or under any law ; and 

(uO salaries and pensions payable to or to the dependants of — 

(a) persons appointed by or with the approval of His Majesty or by the Secre- 
tary of State in Council ; 

( b ) judges of the High Court of the province ; 

(c) the Advocate-General ; 

( d ) persons appointed before the first day of April, nineteen hundred and 
twenty-four, by the Governor-General in Council or by a local Government to services 
or posts classified by rules under this Act as superior services or posts ; and 

(v) sums payable to any person who is or has been in the civil service of the 
Crown in India under any order of the Secretary of State in Council of the Governor- 
General in Council, or of a Governor, made upon an appeal made to him in pursuance 
of rules made under this Act.] 

If any question arises whether any proposed appropriation of moneys does or 
does not relate to the above heads of expenditure, the decision of the Governor shall 
be final. 

1 [For the purposes of this sub-section the expression 4 salaries and pensions ’ 
includes remuneration, allowances, gratuities, any contributions (whether by way of 
interest or otherwise) out of the revenues of India to any provident fund or family 
pension fund, and any other payments or emoluments payable to or on account of a 
person in respect of his office. 

(4) Where any Bill has been introduced or is proposed to be introduced, or any 
amendment to a Bill is moved or proposed to be moved, the Governor may certify that 
the Bill or any clause of it or the amendment affects the safety or tranquillity of his 
province or any part of it or of another province, and may direct that no proceedings 
or no further proceedings shall be taken by the Council in relation to the Bill, clause 
or amendment, and effect shall be given to any such direction. 

(5) Provision may be made by rules under this Act for the purpose of carrying 
into effect the foregoing provisions of this section and for regulating the course of 
business in the Council and as to the persons to preside over meetings thereof in the 
absence of the president, and deputy president, and the preservation of order at meet- 
ings ; and the rules may provide for the number of members required to constitute a 
quorum and for prohibiting or regulating the asking of questions on and the discussion 
of any subject specified in the rules. 

(6) Standing orders may be made providing for the conduct of business and 
the procedure to be followed in the Council, in so far as these matters are not provided 
fo r by rules made under this Act. The first standing orders shall be made by the 

Sec. 72 -D, cl. f$).— Thel words “ payments or of Police, and so these expenses are non notable 
emoluments payable to or on account of a person items. 5 Pat. 595 — 7 Pat. L. T. 695 =«A.I.R. 1926 
In respect of his office” include the touring expenses Pat. 305. Such a question cannot be raised 
and travelling allowances of the Governor and before High Court, {ibid,) 
members of his Council and the Inspector-Genera 1 Substituted by 15 and 16 Geo. s, Ch< 83 t S. 1, 
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Governor in Council, but may, subject to the assent of the Governor, be altered by the 
local legislatures. Any standing order made as aforesaid, which is repugnant to the 
provisions of any rules made under th:s Act, shall, to the extent of that repugnancy 
but not otherwise, be void. 

(7) Subject to the rules and standing orders affecting the Council, there shall be 
freedom of speech in the Governors’ legislative councils. No person shall be liable to 
any proceedings in any court by reason of his speech or vote in any such council, or by 
reason of anything contained in any official report of the proceedings of any such 
Council.] 

] [72-E. ( 1 ) Where a Governor’s Legislative Council has refused leave to introduce 

. . or has failed to pass in a form recommended by the Gover- 

. n-? c V > 1Sl ? n n ,f< i )r r ase *° f |? lIur r e nor, any Bill relating to a reserved subject, the Governor 
to pass legislation in Cover- w ’ . . . , 

nors’ Legislative C ouncils. may certify that the passage of the Bill is essential for the 

discharge of his responsibility for the subject, and there- 
upon the Bill shall, notwithstanding that the Council have not consented thereto, be 
deemed to have passed, and shall on signature by the Governor become an Act of the 
local legislature in the form of the Bill as originally introduced or proposed to be intro- 
duced in the Council or (as the case may be) in the form recommended to the Council 
by the governor. 

(2) Every such Act shall be expressed to be made by the Governor, and the 
governor shall forthwith send an authentic copy thereof to the Governor-General, who 
shall reserve the Act for the signification of His Majesty’s pleasure, and upon the 
signification of such assent by His Majesty in Council, and the notification thereof by 
the Governor-General, the Act shall have the same force and effect as an Act passed by 
the local legislature and duly assented to : 

Provided that where in the opinion of the Governor-General a state of emergency 
exists which justifies such action, he may, instead of reserving such Act, signify his 
assent thereto, and thereupon the Act shall have such force and effect as aforesaid, 
subject, however to disallowance by His Majesty in Council. 

(3) An Act made under this section shall as soon as practicable after being 
made be laid before each House of Parliament, and an Act which is required to be pre- 
sented for His Majesty’s assent shall not be so presented until copies thereof have 
been laid before each House of Parliament for not less than eight days on which that 
House has sat.] 

(/;) Lieutenant-Governors’ and Chief Commissioners' Provinces. 

73. ( 1 ) For purposes of legislation, the Council of 
[* * *] 2 a Lieutenant-Governor having an Executive 

Council, shall consist of the member of his Executive 
Council [and of members nominated or elected as here- 
inafter provided]. 3 

* * * *] 

(3) The Legislative Council of a Lieutenant-Governor not having an Executive 
Council, or of a Chief Commissioner, shall consist of members nominated or elected 
fas hereinafter provided]. 6 

(4) •[* * * ;: ] 

74. [Constitution of Legislative Councils in Bengal , Madras and Bombay .] — 
Omitted by Part II of Schedule II of 9 and 10 Geo. 5, Ch. 101. 

75. [Meetings of Legislature Councils of Bengal^ Madras and Bombay .] — 

Omitted by Pa# II of Schedule II of 9 and 10 Geo. 5, Ch, 101. 


Legislative Councils of Lieu- 
tenant-Governors and Chief 
Commissioners. 


2) *[* 


Sec. 72 -E . — 1 Section 72-E was inserted by 
Part I of Sch. II of the Government of India 
Act, 1919 (9 & 10 Geo. 5, Ch. 101). 

Sec. 73. — 2 The words “ a governor, or of ” 
were omitted by Part II of Sch. II of the Govern- 
ment of India Act, 1919 (9 & 10 Geo. 5, Ch. 101 ). 

8 These words were substituted for the w T ords 
“with the addition of members nominated or 
elected in accordance with rule* made under this 


Act” by Ibtii . 

Sec. 73 ( 2).— 4 Sub-section (2) was omitted by 
Part III of Ibid. 

Sec. 73 ( 3 ).— 5 These words were substituted for 
the words “ in accordance with rules made under 
this Act ” by Ibid. 

8 ec. 73 (4).— 6 Sub-section ( 4 ) was omitted by 
Ibid . 



ii5o 


THE CIVIL COURT MANUAL. 


[S. 7$ 


Constitution of 1 egislative 
Councils of Lieutenant- 
Governors and Chief Commis- 
sioners. 


76. (i) The number of members nominated or elected to the Legislative Council 
of a Lieutenant-Governor or Chief Commissioner, the num- 
ber of such members required to constitute a quorum, the 
term of office of such members and the manner of filling 
casual vacancies occurring by reason of absence from 

India, inability to attend to duty, death, acceptance of 
office, or resignation duly accepted, or otherwise shall, in the case of each such 
council, be such as may be prescribed by rules made under this [section]. 1 

2 [Provided that the number ot members so nominated or elected shall not, in 
the case of the Legislative Council of a Lieutenant-Governor, exceed one hundred]. 

(2) At least one third of the persons so nominated or elected to the Legislative 
Council of a Lieutenant-Governor or Chief Commissioner must be [non-officials]. 3 

(3) 'The Governor-General in Council may, with the approval of the Secretary 
of State in Council, make rules as to the conditions under which and manner in which 
persons resident in India may be nominated or elected members of any of those 
Legislative Councils, and as to the qualifications for being, and for being nominated 
or elected, a member of any of those councils, and as to any other matter for which 
rules are authorised to be made under this section, and as to the manner in which those 
rules are to be carried into effect. 

4 [(3-a) Rules made under this section may provide for the final decision of 
doubts or disputes as to the validity of an election.] 

4 [(3-6) Subject to any rules made under this section, any person who is a 
ruler or subject of any stat^ in India shall be eligible to be nominated a member of a 
Legislative Council.] 

(4) All rules made under this section shall be laid before both Houses of 
Parliament as soon as may be after they are made, and those rules shall not be sub- 
ject to repeal or alteration by the [Indian legislature or the local legislature]. 6 

77. ( 1) When a new lieutenant-governorship is constituted under this Act, the 
Governor-General in Council may, by notification, with 
the sanction of His Majesty previously signified by the 
Secretary of State in Council, constitute the Lieutenant- 
Governor in Legislative Council of the province, as from a 
date specified in the notification, local legislature for 

that province, and define the limits of the province for which the Lieutenant-Governor 
in Legislative Council is to exercise legislative powers. 


Power to constitute local 
legislature* in Lieutenant Gov- 
emois’ and Chief Commis- 
sioners’ province^. 


(2) The Governor-General in Council may, by notification, extend the provi- 
sions of this Act relating to legislative councis of lieutenant-governors, subject to such 
modifications and adaptations as he may consider necessary, to any province for the 
time being under a Chief Commissioner. 


78. ( 1 ) 6 [A Lieutenant-Governor or a Chief Commissioner who has a Legislative 
Council may appoint such times and places for holding the 
fmnr'R i e f r atu e sessions of his Legislative Council as he thinks fit, and may 

nors ana Chief CommLsioneis. also, by notification or otherwise, prorogue the council, and 

any meeting of the legislative council of a lieutenant-gover- 
nor or chief commissioner may be adjourned be the person presiding.] Every lieute- 
nant-governor who has no executive council, and every chief commissioner who has 
a legislative council, shall appoint a member of his legislative council to be vice 
president thereof. 


8ec. 76 (1).- 1 This word uas substituted for the 
word “ Act ” by Part II of Sch. II of the Govern- 
ment of India Act. 1919 (9 & 10 Geo. 5, Ch. 101 ). 
2 This proviso was substituted by Ibid . 

Sec. 76 (2). — 8 This word was substituted for 
the words “ persons not in the civil or military 
service of the Crown in India by I bid 

Sec. 78 (3-a) & (3-b). — 4 Sub-sections (3-a) 
and (3-^) were inserted by section 1 (2) of the 


Government of India (Amendment) Act, 1926 
(6 & 7 Geo. 5, Ch. 37). 

Sec. 76 ^4). — 5 These words were substituted 
for the words “ Governor-General in Legislative 
Council” by Part II of Sch. II of the Government 
of India Act, 1919 (9 & io Geo. 3, Cb. 101). 

Sec. 78 (1). — 6 These words were inserted by 
Ibid . 
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(2) In the absence of the Lieutenant-Governor or Chief Commissioner from any 
meeting of his Legislative Council the person to preside thereat shall be the vice-presi- 
dent of the council, or, in his absence, the member of the council who is highest in 
official rank among those holding office under the Crown who are present at the 
meeting, or, during the discussion of the annual financial statement or of any matter of 
general public interest, Lor when questions are asked] 1 the vice-president, or the 
member appointed to preside L* *]- 2 

$[(3) All questions at a meeting of the legislative council of a lieutenant- 
governor or chief commissioner shall be determined by a majority of votes of the 
members present other than the lieutenant-governor, chief commissioner, or presiding 
member, who shall, however, have and exercise a casting vote in case of an equality of 
votes.] 

3 [(4) Subject to rules affecting the council, there shall be freedom of speech in 
the legislative councils of lieutenant-governors and chief commissioners. No person 
shall be liable to any proceedings in any court by reason of his speech or vote in those 
councils, or by reason of anything contained in any official report of the proceedings 
of those councils.] 

79 . [Poxvers of local legislatures .] — Omitted by Part II of Sch. II of 9 and 
io Geo. 5, Ch. 101. 

80 . (1) At a meeting of a local legislative •council 4 [(other than a governors 

legislative council)] no motion shall be entertained other 
Business at meetings of ^ m0t j 0n f or leave to introduce a measure into the 

nors and chief commissioner,. council for the purpose of enactment, or having reference 

to a measure introduced or proposed to be introduced into 
the council for that purpose, or having reference to some rule for the conduct of busi- 
ness in the council, and no business shall be transacted other than the consideration 
of those motions or the alteration of those rul^s. 

( 2 ) 5 [ * * * * *1 

(3) Notwithstanding anything in the foregoing provisions of this section, the 
local government 4 [of a province other than a governor’s province, may] with the sanc- 
tion of the Governor-General in Council, make rules authorising, at any meeting of the 
local legislative council, the discussion of the annual financial statement of the local 
government, and of any matter of general public interest, and the asking of questions, 
under such conditions and restrictions as may be prescribed in the rules. Rules made 
under this sub-section ior any council may provide for the appointment of a member 
of the council to preside at any such discussion J [or when questions are asked] in the 
place of 6 [*] lieutenant-governor or chief commissioner, as the case may be, and of 
the vice-president, and shall be laid before both Houses of Parliament as soon as may 
be after they are made, and shall not be subject to repeal or alteration by the 
^[Indian legislature] or the local legislature. 

$[(4) The local government of any province (other than a governor’s province) 
for which a local legislative council is hereafter constituted under this Act shaft* 


Sec. 78 (2) 1 These words were inserted by 

Sch. I of the Government of India (Amendment) 
Act, 1916 (6 & 7 Geo. 5, Ch. 37). 

2 The words “in accordance with rules made 
under this Act” were omitted by Part II of Sch. 
II of the Government of India Act, 1919 (9 & 
10 Geo. 3, Ch. ior ). 

Sec. 78 (3) and (4).— 3 Sub-sections (3) and(4) 
were substituted for sub-section (3) by I bid. 

Sec. 80 (1)— 4 These words were inserted by Ibid 

Sec. 80 (2). — 5 Sub-section (2) was omitted by 
Ibtd. 

Sec. 80 (3). — 6 The “governor” was omitted by 
Ibid. 

7 These words were substituted for the words 


“ Governor-General in Legislative Council” by 
Ibtd. 

Sec. 80 (4).— 8 Sub-section ( 4 ) was inserted by 
Ibid. 

Secs. 80 and 80*A.— - Legislature of a Piovince 
can repeal its own enactment. 21 A. L. J. 173“ 
88 I. C. 297 - 1925 All. 542. The ordinances by 
the Governor-General are deemed to be made by 
him in Council and remain in force for six 
months after termination of war. 41 Bom. 390 = 
33 I. C. 724. Local legislature can create special 
tribunals to decide special disputes. See 23 A.L.J- 
385=87 I. C. 51=47 All. 513 = 1925 All. 380 
(F.B.). When a proposed acquisition is abandon- 
ed on condition of periodical payments by the 



1152 


THE CIVIL COURT MANUAL, 


[S. 


before the first meeting of that council, and with the sanction of the tfevernor-General 
in Council, make rules for the conduct of legislative business in that ctmndl (including 
rules for prescribing the mode of promulgation and authentication of laws passed by 
that council).] 

1 l(5) The local legislature of any such province may, subject to the assent of 
the lieutenant-governor or chief commissioner, alter the rules for the conduct of legis- 
lative business in the local council (including rules prescribing the mode of promulga- 
tion and authentication of laws passed by the council), but any alteration so made 
may be disallowed by the Governor-General in Council, and, if so disallowed shall 
have no effect.] 


(c) General. 


2 [ 80 - A. ( i) The local legislature of any province has power, subject to the provi- 
sions of this Act, to make laws for the peace and good 
Powers of local legislatures, government of the territories for the time being constitut- 
ing that province. 


(2) The local legislature of any province may, subject to the provisions of the 
sub-section next following, repeal or alter as to that province any law made either 
before or after the commencement of this Act by any authority in British India other 
than that local legislature. 

(3) The local legislature of any province may not, without the previous sanc- 
tion of the Governor-General, make or take into consideration any law — 

(a) imposing or authorising the imposition of any new tax unless the tax is a 
tax scheduled as exempted from this provision by rules made under this act ; or 

( b ) affecting the public debt ot India, or the customs duties, or any other tax 
or duty for the time being in force and imposed by the authority of the Governor- 
General in Council for the general purposes of the government of India, provided that 
the imposition or alteration of a tax scheduled as aforesaid shall not be deemed to 
affect any such tax or duty ; or 

(c) affecting the discipline or maintenance of any part of His Majesty’s naval, 
military or air forces ; or 

(d) affecting the relations of the government with foreign princes or states ; or 

(e) regulating any central subject ; or 

(/) regulating any provincial subject which has been declared by rules under 
this Act to be, either in whole or in part, subject to legislation by the Indian legisla- 
ture, in respect of any matter to which such declaration applies ; or 

(g) affecting any power expressly reserved to the Governor-General in Council 
by any law for the time being in force ; or 

( h ) altering or repealing the provisions of any law which, having been made 
before the commencement of the Government of India Act, 1919, by any authority in 
British India other than that local legislature, is declared by rules under this Act to be 
a law which cannot be repealed or altered by the local legislature without previous 
Sanction ; or 

(0 altering or repealing any provision of an Act of the Indian legislature made 
after the commencement of the Government of India Act, 1919, which by the provisions 
of such first mentioned Act may not be repealed or altered by the local legislature 
without previous sanction : 

Provided that an Act or a provision of an Act made by a local legislature, and 
subsequently assented to by the Governor-General in pursuance of this Act, shall not 


owner of a sum fixed in perpetuity or the pay- 
ment in lump of the capitalised value thereof, a 
tax is in essence imposed on the land. 44 Cal. 
2x9 = 21 C.W.N. 8=36 I.C. 749 = 24 C.L.J. 245. 

Such a tax can be validly imposed only with 
the sanction of the proper authorities duly ob- 
tained under Sec. 43 and the statute imposing the 


burden must do so in clear and unambiguous 
language. ( Ibid .) 

Sec. 80 ( 5 ).— 1 Sub-section (5) was inserted 
by Part II of Sch. II of the Government of India 
Act, 1919 (9 & to Geo. 3, Ch. 101). 

Sec. 86- A.-- 2 Section 8o-A was inserted by 
Part I of Ibid. 
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be deemed invalid by reason only of its requiring the previous sanction of the Governor- 
General under this Act. 

(4) The local legislature of any province has not power to make any law 
affecting any Act of Parliament.] 


Vacation of seats in 
legislative councils. 


local 


i[80B. An official shall not be qualified for election as a member of a local 
legislative council, and if any rion-official member of a 
local legislative council, whether elected or nominated, 
accepts any office in the service of the Crown in India, 
his seat on the council shall become vacant ; 

Provided that for the purposes of this provision a minister shall not be deemed 
to be an official and a person shall not be deemed to accept office on appointment as 
a minister.] 


1 L80-C. It shall not be lawful for any member of any local legislative council to 
introduce, without the previous sanction of the governor, 
Financial proposals. lieutenant-governor or chief commissioner, any measure 

affecting the public revenues of a province, or imposing any charge on those revenues. J 

81. (1) When 2 [a Bill] has been passed 3 [by] a local Legislative Council, the 

Governor, Lieutenant-Governor or Chief Commissioner, 
Assent to Bills. 4 [ * * ] may declare that he assents to or withholds 

his assent from the 6 [Bi 11 ]. 

(2) If the Governor, Lieutenant-Governor or Chief Commissioner withholds his 
assent from any such 5 LBill] the 6 [Bill] 6 [shall not become an Act]. 

(3) If the Governor, Lieutenant-Governor or Chief Commissioner assents to any 
such 6 [Bill], he shall forthwith send an authentic copy of the Act to the Governor- 
General, and the Act shall not have validity until the Governor-General has assented 
thereto and that assent has heen signified by the Governor-General to, and published 
by, the Governor, Lieutenant-Governor or Chief Commissioner. 

(4) Where the Governor- General withholds his assent from any such Act, he 
shall signify to the governor, lieutenant-governor or chief commissioner in writing his 
reason for so withholding his assent. 


7[81-A. ( 1 ) Where a Bill has been passed by a local legislative council, the 

Governor. Lieutenant-Governor or Chief Commissioner may, 
Bi/hf tUrn and reservatlon of instead of declaring that he assent^ to or withholds his 

assent from the Bill, return the Bill to the Council for 
reconsideration, either in whole or in part, together with any amendments which he may 
recommend, or, in cases prescribed by rules undei this Act, may, and if the rules so 
require, shall, reserve the Bill for the consideration of the Governor-General. 

(2) Where a Bill is reserved for the consideration of the Governor-General, the 
following provisions shall apply : — 

((*) The Governor, Lieutenant-Governor or Chief Commissioner may, at any 
time within six months from the date of the reservation of the Bill, with the consent of 
the Governor-General, return the Bill for further consideration by the Council with a re- 
commendation that the council shall consider amendments thereto ; 

( b ) After any Bills so returned has been further considered by the council, together 
with any recommendations made by the Governor, Lieutenant-Governor, or Chief 
Commissioner relating thereto, the bill, if re-affirmed with or without amendment, may 
be again presented to the Governor, Lieutenant-Governor or Chief Commissioner : 


Sec. 80 -A, cl. (4). — Bengal Criminal Law 
Amendment, whether opposed to this sub section, 
see 31 C. W N. 593. 

8ecs. 80*B and 80 -C . — 1 Sections 80 B and 80-C 
were inserted by Part I of Sch. II of the Govern- 
ment of India Act, 1919 (9 & 10 Geo. s« Ch. 101 ). 

Sec. 81 (1). — 2 These words were substituted 
for the words “ an Act ” by Part II of Ibid. 

8 This word was substituted for the words “ at 
-a meeting of” by Ibid. 
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4 The words “ whether he was or was not pre- 
sent in council at the passing of the Act’* were 
omitted by Part III of Ibid . 

5 This word was substituted for the word 
“Act” by Part II of Ibid. 

6 These words were substituted for the words 
“has no effect” by Part II of Ibtd. 

8ec. 81-A. — 7 Sec. 81 A was inserted by Parti 
of Ibi ' • 
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Power of Crown to disallow 
Acts of local legislatures. 


(c) Any Bill reserved for the consideration of the Governor-General shall, if 
assented to by the Governor-General within a period of six months from the date of 
such reservation become law on the publication of such assent, in the same way as a 
Bill assented to by the Governor, Lieutenant-Governor of Chief Commissioner, but if 
not assented to by the Governor-General within such period of six months, shall lapse 
and be of no effect unless before the expiration of that period either — 

(0 the Bill has been returned by the Governor, Lieutenant-Governor of Chief 
Commissioner for further consideration by the Council ; or 

(ii) in the case of the Council not being in session, a notification has been pub- 
lished of an intention so to return the Bill at the commencement of the next session. 

(3) The Governor-General may (except where the Bill has been reserved for 
his consideration), instead of assenting to or withholding his assent from any Act 
passed by a local legislature, declare that he reserves the Act for the signification of 
His Majesty’s pleasure thereon, and in such a case the Act shall not have validity 
until His Majesty in Council has signified his absent and his assent has been notified 
by the Governor-General . 1 

82 . (1) when Han Act] has been assented toby the Governor General, he 
shall send to the Secretary of State an authentic copy 
thereof, and it shall be lawful for His Majesty 2 [in 
Council] to signify 3 L* * *] his disallowance of 

Hthe Act]. 

(2) Where the disallowance of Han Act] has been so signified, the Governor, 
Lieutenant Governor or Chief Commissioner shall forthwith notify the disallowance, 
and thereupon the Act, as from the date of the notification, shall become void 
accordingly. 

83 . [Rules for conduct of legislative business]. — Omitted by Part II of 
Schedule II of 9 and 10 Geo. 5, Ch. 101. 

Validity of Indian Laws. 

Removal of doubts as to 84 . (x) A law made by any authority in British 

validity of certain Indian India shall not be deemed invalid solely on account of any 
Laws one or more of the following reasons : — 

(a) in the case of 4 [an Act of the Indian legislature], &[or a local legislature] 
because it affects the prerogative of the Crown ; or 

( b ) in the case of any law, because the requisite proportion of 6 [non-official 
members] was not complete at the date of its introduction into the councilor its enact- 
ment ; or 

(c) in the case of Han Act of] a local legislature, because it confers on magis- 
trates, being justices of the peace, the same jurisdiction over European British subjects 
as that legislature, by Acts duly made, could lawfully confer on magistrates in the 
exercise of authority over other British subjects in the like cases. 

8 [A law made by any authority in British India and repugnant to any provi- 
sion of this or any other Act of Parliament shall, to the extent of that repugnancy, 
but not otherwise, be void.] 

9 | (?) Nothing in the Government of India Act, 1919, or this Act, or in any 
rule made thereunder, shall be construed as diminishing in any respect the powers of 
the Indian legislature as laid down in section sixty-five of this Act, and the validity of 
any Act of the Indian legislature or any local legislature shall not be open to question 


Sec. 82. — 1 These words were substituted for 
the word*- “ any such Act ” by Part II of Sch. II 
of the Government of India Act, 1919 (9 and 10 
Geo. 5, Ch. 101). 

2 Th^se words were inserted by Ibid . 

8 The words “ through the Secretary of State 
in Council ” were omitted by Ibid . 

8ec 84 . — 4 These w T ords were substituted for 
the words “a law made by the Governor-General 
in Legislative Council ” by Ibid. 

5 These words were inserted by section 2(2) 
of the Government of India (Amendment) Act, 


1916 (6 and 7 Geo. 5, Ch. 37 ;. 

6 These w^ords were substituted for the words. 
“ members not holding office under the Crown 
in India” by Part II of Sch. II of the Government 
of India Act, 1919 (9 and 10 Geo. 5, Ch. iot). 

7 These words were substituted for the words 
” a law made by ” by Ibid. 

8 These words were inserted by section 2 (2) 
of the Government of India (Amendment) Act, 
1916 16 and 7 Geo. 5, Ch. 37). 

9 This sub-section was inserted by Part I of 
Ibid. 
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in any legal proceedings on the ground that the Act affects a provincial subject or a 
central subject, as the case may be, and the validity of any Act made by the Governor 
of a province shall not be so open to question on the ground that it does not relate 
to a reserved subject.] 

PART VI-A. 

Statutory Commission. 

i[84-A. (i) At the expiration of ten years after the passing of the Government 

of India Act, 1919, the Secretary of Slate with the con- 
tatutory commission. currence of both Houses of Parliament shall submit for 

the approval of His Majesty the names of persons to act as a commission for the pur- 
poses of this section. 

(2) The persons whose names are so submitted, if approved by His Majesty, 
shall be a commission for the purpose of inquiring into the working of the system of 
Government, the growth of education and the development of representative insti- 
tutions, in British India, and matters connected therewith, and the commission shall 
report as to whether and to what extent it is desirable to establish the principle of 
responsible Government, or to extend, modify or restrict the degree of responsible 
Government than existing therein, including the question whether the establishment of 
second chambers of the local legislature is or is not desirable. 

(3) The commission shall also inquire into and report on any other matter 
affecting British India and the province, which may be referred to the commission by 
His Majesty.] 

PART VII. 


Salaries, Leave of Absence, Vacation of Office, appointments, etc. 

85 . (1) There shall be paid to the Governor-General of India, and to the other 

persons mentioned in the Second Schedule to this Act, 
Salaries and allowances of Qut 0 f t ^ e revenue s of the India, such salaries, not exceed- 
Governor-C.eneral and certain . . . . 1 . x . , ,, . 

other officials in hu ia. mg in an y case the maximum specified in that behalf in 

that Schedule, and such allowances (if any) for equipment 
and voyage, as the Secretary of State in Council may by order fix in that behalf, and 
subject to or in default of any such order, as are payable at the commencement of this 
Act : 

(2) Provided as follows : — 

( а ) an order affecting salaries of members of the Go\ ernor-General’s Executive 
Council may not be made without the concurrence of a majority of votes at a meeting 
of the Council of India , 

(б) if any person to whom this section applies, holds or enjoys any pension or 
salary, or any office of profit under the Crown or under any public office, his salaiy 
under this section shall be reduced by the amount of the pension, salary or profits of 


office so held or enjoyed by him ; 

(c) nothing in the provisions of this section with respect to allowances shall 
authorise the imposition of any additional charge on the revenues of India. 

(3) 'The remuneration payable to a person under this section shall commence 


on his taking upon himself the execution of his office, and shall be the whole profit or 
advantage which he shall enjoy from his office during his continuance therein : 

^[Provided that nothing in this sub-section shall apply to the allowances or 
other forms of profit and advantage which may have been sanctioned for such persons 
by the Secretary of State in Council.] 

3 [ 86 . (1) 'i he Secretary of State in Council may grant to the Governor-General 


Powers to grant leave of 
absence to Governor-General, 
etc. 


and, on the recommendation of the Governor-General in 
Council to the Commander-in Chief, leave of absence for 
urgent reasons of public interest, or of health or of private 


affairs. 


Sec. 84A. — 1 Section 84-A was inserted by 1919 (9 & 10 Geo. s • Ch. 101). 

Part I of Ibid. 8ee, 86. — 3 Section 86 was substituted by S. 1 

See. 86.— 2 This proviso was inserted by Part of the Government of India (Leave of Absence) 
III of Sch. II of the Government of India Act, Act, 1924 (14 and 15 Geo. 5, Ch. 28). 
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(2) The Secretary of State in Council may, on the recommendation of the 
Governor-General in Council, grant to a Governor and the Governor-General in Council 
or a Governor in Council, or a Lieutenant-Governor in Council, as the case may be, may 
grant to any member of his Executive Council (other than the Commander in-Chief) 
leave of absence for urgent reasons of health or of private affairs. 

(3) Leave of absence shall not be granted to any person in pursuance of this 
section for any period exceeding four months nor more than once during his tenure of 
office : 

Provided that the Secretary of State in Council may, if he thinks fit, extend 
any period of leave so granted, but in any such case the reasons for the extension 
shall be set forth in a minute signed by the Secretary of State and laid before both 
Houses of Parliament. 

(4) Where leave of absence is granted to any person in pursuance of this sec- 
tion, he shall retain his office during the period of leave as originally granted, or, if that 
period is extended by the Secretary of State in Council, during the period as so 
extended, but, if his absence exceed that period, his office shall be deemed to have 
become vacant in the case of a person granted leave for urgent reasons of public 
interest as from the termination of that period and in any other case as from the 
commencement of his absence. 

(5) Where a person obtains leave of absence in pursuance of this section, he 
shall be entitled to receive during his absence such leave-allowances as may be pres- 
cribed by rules made by the Secretary of State in Council, but, if he does not resume 
his duties upon the termination of the period of the leave, he shall, unless the Secre- 
tary of State in Council otherwise directs, re-pay, in such manner as may be so pres- 
cribed as aforesaid, any leave-allowances received under this sub section. 

(6) If the Governor-General or the Commander-in-Chief is granted leave for 
urgent reasons of public interests the Secretary of State in Council may, in addition to 
the leave-allowances to which he is entitled under this section, grant to him such fur- 
ther allowances in respect of travelling expenses as the Secretary of State in Council 
may think fit. 

(7) Rules made under this section shall be laid before both Houses of Parlia- 
ment as soon as may be after they are made.] 

1 [87. (1) Where leave is granted in pursuance of the foregoing section to the 

. . . , Governor-General, or the Commander-in-Chief, or to a 

tta absen of ^of** * the** Governor- Governor, a person shall be appointed to act in his place 
General, etc., on leave. during his absence, and the appointment shall be made by 

His Majesty by warrant under the Royal Sign Manual. 
The person so appointed during the absence of the Commander-in-Chief, may, if the 
Commander-in-Chief, was a member of the Executive Council of the Governor-General, 
be also appointed by the Governor-General in Council to be a temporary member of 
that Council. 

(2) The person so appointed shall, until the return to duty of the permanent 
holder of the office or, if he does not return, until a successor arrives, hold and execute 
the office to which he has been appointed and shall have and may exercise all the 
rights and powers thereof and shall be entitled to receive the emoluments and 
advantages appertaining to the office, foregoing the emoluments and advantages 
(if any) to which he was entitled at the time of his being appointed to that office. 

(3) When during the absence on leave of the Governor-General, a Governor is 
appointed to act in his place, the provisions of this section relating to the appointment 
of a person to act in the place of a Governor to whom leave of absence has been grant- 
ed in pursuance of the foregoing section shall apply in the same manner as if leave 
of absence had been so granted to the Governor.] 

88 . [ Conditional appointment.] — Omitted by Pt. Ill of Sch. II of 9 and 10 

Geo, 5, Ch. 1 01. 


Seo. 87. — 1 Section 87 was substituted by 14 & 15 Geo. 5, Ch. 28. 
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89. u) If any 


person *[* * *] appointed 2 [*] to 8 [the office of Governor- 
General], is in India on or after the event on which he 
is to succeed, and thinks it necessary to exercise the 
powers of Governor-General before he takes his seat in 
Council, he may make known by notification his appoint- 
ment and his intention to assume the office of Governor-General. 


Power for Governor-General 
to exercise powers before 
taking seat. 


( 2 ) After the notification, and thenceforth until he repairs to the place where 
the Council may assemble, he may exercise alone all or any of the powers which might 
be exercised by the Governor-General in Council. 

( 3 ) All acts done in the Council after the date of the notification, but before 
the communication thereof to the Council, shall be valid, subject, nevertheless, to revo- 
cation or alteration by the person who has so assumed the office of Governor- General. 

( 4 ) When the office of Governor-General is assumed under the foregoing pro- 
vision,, the vice-president, or, if he is absent, the senior 4 [member of the council 
(other than the Commander-in-Chief)] then present, shall preside therein, with the 
same powers as the Governor-General would have had if present. 

90. ( 1 ) If a vacancy occurs in the office of Governor-General when there is no 

6 [* * *] successor in India to supply the vacancy, the 

Temporary vacancy m office governor 6 [of a presidency] who was first appointed to 
of Governor-General. f L * «r / -j 1 tT* w . 

the office of governor e |of a presidencyj by His Majesty 
shall hold and execute the office of Governor-General until a successor arrives or until 
some person in India is duly appointed thereto. 

(2) Every such acting Governor-General, while acting as such, shall have and 
may exercise all the rights and powers of the office of Governor-General and shall be 
entitled to receive the emoluments and advantages appertaining to the office, foregoing 
the salary and allowances appertaining to his office of Governor ; and his office of 
Governor shall be supplied, for the time during which he acts as Governor-General, in 
the manner directed by this Act with respect to vacancies in the office of Governor. 

( 3 ) If, on the vacancy occurring, it appears to the Governor, who by virtue of 
this section holds and executes the office of Governor-General, necessary to exercise 
the powers thereof before he takes his seat in Council, he may make known by notifica- 
tion his appointment, and his intention to assume the office of Governor-General, and 
thereupon the provisions of ^[section eighty-nine of this Act] 8 [* * *] shall apply. 

( 4 ) Until such a Governor has assumed the office of Governor-General, if no 
5[ >;• *] successor is on the spot to supply such vacancy, the vice-president, or, if he 
is absent, the senior 9 [*] member of the Executive Council 10 [(other than the 
Commander-in-Chief)] shall hold and execute the office of Governor-General until the 
vacancy is filled in accordance with the provisions of this Act. 

( 5 ) Every vice-president or other member of Council so acting as Governor- 
General, while so acting, shall have and may exercise all the rights and powers of the 
office of Governor-General and shall be entitled to receive the emoluments and advan- 
tages appertaining to the office, foregoing his salary and allowances as member of 
council for that period. 


Sec. 89. — 1 The words “ entitled under a 
conditional appointment to succeed to the office 
of Governor-General or” were omitted by Part III 
of Sch. II of the Government of India Act, 1919 
(9 and 10 Geo. 5, Ch. 101). 

2 The word “ absolutely ” was omitted by Part 
III of Ibid. 

8 These words were substituted for the words 
“ that office ” by Part III of Ibid. 

4 These words were substituted for the words 
“ ordinary member of the Council” by Part II of 
the Govern nent of India Act, 1919 (9 and 10 
Geo. 5, Ch. 101). 

See. 90. — 0 The words “ conditional or other” 


were omitted by Part III of Ibid . 

6 These words were inserted by Part II of 
Ibid . 

7 These words were substituted for the words- 
“ this Act ” by Part III of Sch. II of the Gov- 
ernment of India Act, 19U9 (9 and 10 Geo. 5, Ch. 
101). 

8 The words “ respecting the assumption of 
the office by a person conditionally appointed to> 
succeed thereto ” were omitted by Part III of 
Ibid. 

9 The word “ ordinary ” was omitted by Part 
II of Ibid. 

10 These words were inserted by Ibid. 


1 1 $8 the civil court manual. [S. 91 

91 . (i) If a vacancy occurs in the office of Governor when no *[* * *] succes- 

_ sor is on the spot to supply the vacancy, the vice-president, 

of govemm-^ vacancy ln 0 ce or, if he is absent, the senior member of the Governor's 

Executive Council, or, if there is no Council, the Chief 
Secretary to the local Government, shall hold and execute the office of governor until a 
successor arrives, or until some other person on the spot is duly appointed thereto. 

(2) Every such acting Governor shall, while acting as such, be entitled to re- 
ceive the emoluments and advantages appertaining to the office of Governor, foregoing 
the salary and allowances appertaining to his office of member of council or secretary. 

92 . (1) If a vacancy occurs in the office of 2 [a member] of the Executive Council 

of the Governor-General 3 [(other than the Commander-in- 

Temporary vacancy in office chief)], or a member of the Executive Council of a Cover - 
of member of an Lxecutive J . .. 

Council. nor, ar, d there is no l [ * successor present on the 

spot, the Governor-General in Council, or Governor in 
Council, as the case may be, shall supply the vacancy by appointing a temporary mem- 
ber of Council. 

(2) Until a successor arrives, the person so appointed shall hold and execute the 
office to which he has been appointed, and shall have and may exercise all the rights 
and powers thereof, and shall be entitled to receive the emoluments and advantages 
appertaining to the office, foregoing all emoluments, and advantages to which he was 
entitled at the time of his being appointed to that office. 

(3) If ![a member] of the Executive Council of the Governor-General 2 [other 
than the Comm.mder-in-Chief], or any member of the Executive Council of a Governor 
is, by infirmity or otherwise, rendered incapable of acting or of attending to act as 
such or is absent on leave, 4 lor special duty] 6 [*] the Governor-General in 
Council or Governor in Council, as the case may be, shall appoint some person to be a 
temporary member of Council. 

6 [(4) Until the return to duty of the member so incapable or absent, the person 
temporarily appointed shall hold and execute the office to which he has been 
appointed, and shall have and may exercise all the rights and powers thereof, and shall 
be entitled to receive the emoluments and advantages appertaining to the office, fore- 
going the emoluments and advantages (if any) to which he was entitled at the time of 
his being appointed to that office ] 

[(4 -a) When a member of an Executive Council is by infirmity or otherwise 
rendered incapable of acting or attending to act as such and a temporary member of 
Council is appointed in his place, the absent member shall be entitled to receive half 
his salary for the period of his absence.] 

(5) Provided as follows : — 

(a) no person may be appointed a temporary member of Council who might not 
have been appointed ?[ * ] to fill the vacancy supplied by the temporary 

appointment ; and 

(6) if the Secretary of State informs the Governor-General that it is not the 
intention of His Majesty to fill a vacancy in the Governor-General’s Executive Council, 
no temporary appointment may be made under this section to fill the vacancy, and if 
any such temporary appointment has been made before the date of the receipt of the 
information by the Governor-General, the tenure of the person temporarily appointed 
shall cease from that date. 


Sac. 91 ( 1 ) — 1 The words “conditional or 
other ” were omitted by Part III, Itid . 

Sac. 02 — 2 These words were substituted for 
the words “ an ordinary member ” by Part II of 
Sch. II of the Government of India Act, 1919 (9 
and 10 Geo. 5, Ch. ioi). 

8 These words were inserted by Ibid . 

4 These words were inserted by Sch. I of the 
Government of India (Amendment) Act, 19 r6 (6 


& 7 Geo. 5, Ch. 37). 

5 Certain words were omitted by Part III of 
Ibid. 

6 Sub*secs. (4) and (4 -a) were substituted for 
sub-sec. (4) by 14 and 15 Geo. 5, Ch. 28. 

7 The words “ under this Act ” were omitted by 
Part II of Sch. II of the Government of India 
Act, 1919 (9 & 10 Geo. 5, Ch. 101 ). 
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Vacancies 

Councils. 


in Legislative 


93. (i) A nominated or elected member of ^either Chamber of the Indian 
legislature] or of a local Legislative Council may resign his 
office to the Governor-General or to the Governor, Lieute- 
nant-Governor or Chief Commissioner, as the case may be, 

and on the acceptance of the resignation the office shall become vacant. 

( 2 ) If for a period of two consecutive months any such member is absent from 
India or unable to attend to the duties of his office, the Governor-General, Governor, 
Lieutenant-Governor or Chief Commissioner, as the case may be, may, by notification 
published in the government gazette, declare that the seat in council of that member 
has become vacant. 

94. Subject to the provisions of this Act, the Secretary of State in Council may, 

with the concurrence of a majority of votes at a meeting 
eave ‘ of the Council of India, make rules as to the absence on 

leave 2 [or special duty] of persons in the service of the Crown in India, and the terms 
as to continuance, variation or cessation of pay, salary and allowances on which any 
such 3 [absence may be permitted]. 

95. ( 1 ) The Secretary of State in Council, with the concurrence of a majority of 
votes at a meeting of the Council of India, may make rules 
for distributing between the several authorities in India 
the power of making appointments to and pron otions in 
[military] 4 offices under the Crown in India, and may 

and servants suspended or removed by any of those 


Power to make rules as to 
Indian military appoint- 
ments. 


No disabilities in respect 
of religion, colour or place 
of birth. 


reinstate [military] 4 officers 
authorities. 

( 2 ) Subject to such rules, all appointments [military] 4 offices and commands 
in India and all [military] 4 promotions, which, by law, or under any regulations, 
usage or custom, are, at the commencement of this Act, made by any authority in 
India, shall, subject to the qualifications, conditions and restrictions then affecting 
such appointments and promotions, respectively, continue to be made in India by the 
like authority. 

96. No native of British India nor any subject of 
His Majesty resident therein, shall, by reason only of his 
religion, place of birth, descent, colour, or any of them, 
be disabled from holding any office under the Crown in 
India. 

Notwithstanding anything in any other enactment, the Governor-General 
in Council, with the approval of the Secretary of State in 
Qualification of rulers and (^ ounci ] ma y ? by notification, declare that, subject to any 

conditions or restrictions prescribed in the notification, 
any named ruler or subject of any state in India shall be 
eligible for appointment to any civil or military office under the Crown to which a 
native of British India may be appointed, or any named subject of any state, or any 
named member of any independent race or tribe, in territory adjacent to India, shall be 
eligible for appointment to any such military office.] 

PART VII-A. 

The Civil Services in India. 

6[96-B. ( 1 ) Subject to the provisions of this Act and of rules made thereunder, 

every person in the civil service of the Crown in India 
holds office during His Majesty’s pleasure, and may be 


H96 A. 


subjects of certain 
office. 


and 
states for 


The Civil Services in India. 


Sec. 93 .— 7 1 These words were sub-titated for the 
words “ the Indian Legislative Council” by / bid. 

Sec. 94 .— 2 These words were inserted by 
Sch. I of the Government of India (Amendment) 
Act, 1916 (6 & 7 Geo. 5, Ch. 37). 

3 These words were substituted for the words 
leave may be granted ” by Sch. I of /bid. 

Sec. 90 . — 4 This word was inserted by Part II 
of Sch. Il of the Government of India Act, 


1919 (9 & 10 Geo. 5, Ch. id). 

Sec. 96 -A. — 5 Section 96 A was inserted bj sec- 
tion 3 of the Government of India (Amendment) 
Act, 1916 (6 and 7 Geo. 5, Ch. 37). 

Sec. 96 B . — 6 Sec. 96-B was inserted by Part I 
of Sch. II of the Government of India Act, 1919 
(9 and 10 Geo. $♦ Ch. 101). 

Rules passed thereunder — R. 14 — Dismissal of 
police officer — Procedure prescribed by R. 14, 
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employed in any manner required by a proper authority within the scope of his duty,, 
but no person in that service may be dismissed by any authority subordinate to that 
by which he was appointed, and the Secretary of State in Council may (except so far 
as he may provide by rules to the contrary) reinstate any person in that service who 
has been dismissed. 

If any such person appointed by the Secretary of State in Council thinks him- 
self wronged by an order’of an official superior in a governor’s province, and on due 
application made to that superior does not receive the redress to which he may con- 
sider himself entitled, he may, without prejudice to any other right of redress, com- 
plain to the governor of the province in order to obtain justice, and the governor is 
hereby directed to examine such complaint and require such action to be taken there- 
on as may appear to him to be just and equitable. 

(2) The Secretary of State in Council may make rules for regulating the 
classification of the civil services in India, the methods of their recruitment, their 
conditions of service, pay and allowances, and discipline and conduct. Such rules may, 
to such extent and in respect of such matters as may be prescribed, delegate the 
power of making rules to the Governor-General in Council or to local Governments or 
authorize the Indian legislature or local legislatures to make laws regulating the 
public services : 

Provided that every person appointed before the commencement of the Gov- 
ernment of India Act, 1919* by the Secretary of State in Council to the civil service 
of the Crown in India shall retain all his existing or accruing rights, or shall receive 
such compensation for the loss of any of them as the Secretary of State in Council 
may consider just and equitable. 

(3) The right to pensions and the scale and conditions of pensions of all per- 
sons in the civil service of the Crown in India appointed by the Secretary of State in 
Council shall be regulated in accordance with the rules in force at the time of the 
passing of the Government of India Act, 1919. Any such rules may be varied or 
added to by the Secretary of State in Council and shall have effect as so varied or 
added to, but any such variation or addition shall not adversely affect the pension of 
any member of the service appointed before the date thereof. 

Nothing in this section or in any rule thereunder shall prejudice the rights to 
which any person may, or may have, become entitled under the provisions in relation 
to pension contained in the East India Annuity Funds Act, 1874. 

(4) For the removal of doubts it is hereby declared that all rules or other 
provisions in operation at the time of the passing of the Government of India Act, 
1919, whether made by the Secretary of State in Council or by any other authority 
relating to the civil service of the Crown in India, were duly made in accordance with 
the powers in that behalf, and are confirmed, but any such rules or provisions may be 
revoked, varied or added to by rules or laws made under this section.] 

1 [(5) No rules or other provisions made or confirmed under this section shall 
be construed to limit or abridge the power of the Secretary of State in Council to deal 
with the case of any person in the civil service of the Crown in India in such manner 
as may appear to him to be just and equitable, and any rules made by the Secretary of 
State in Council under sub-section (2) of this section delegating the power of making 
rules may provide for dispensing with or relaxing the requirements of such rules to 
such extent and in such manner as may be prescribed : 

Provided that where any such rule or provision is applicable to the case of any 
person, the case shall not be dealt with in any manner less favourable to him than that 
provided by the rule or provision.] 

*[96-C. (1 ) There shall be established in India a public service commission, 
Public service commission, consisting of not more than five members, of whom one 

shall be chairman, appointed by the Secretary of State in 


whether has to be complied with— Plaint as Ch. 83, S. 2. 

disclosing a cause of action. 34 C. 44 = 101 I.C. Sec. 96 -C. — * Section 96-C was inserted by 

581 =A.I.R. 1927 Cal. 31 1. Part I of Sch. II of the Government of India Act, 

See. 96-B (&).— 1 Added by 15 A 16 Geo. 5, iqio (0 & 10 Geo. js, Ch. 101). 
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Council. Each member shall hold office for five years and may be re-appointed. No* 
member shall be removed before the expiry of his term of office, except by order of the 
Secretary of State in Council. The qualifications for appointment, and the pay and 
pension (if any) attaching to the office of chairman and member, shall be prescribed 
by rules made by the Secretary of State in Council. 

(2) The public service commission shall discharge, in regard to recruitment 
and control of the public services in India, such functions as may be assigned 
thereto by rules made by the Secretary of State in Council], 

i[96-D. An auditor -general in india shall be appointed by the Secretary of State in 
Council, and shall hold office during His Majesty’s plea- 
Financial control. sure. The Secretary of State in Council shall, by rules, 

make provision for his pay, powers, duties, and conditions of employment, or for the 
discharge of his duties in the case of a temporary vacancy or absence from duty. 

(2) Subject to any rules made by the Secretary of State in Council, no office 
may be added to or withdrawn from the public service, and the emoluments of no post 
may be varied, except after consultation with such finance authority as may be desig- 
nated in the rules, being an authority of the province or of the Government of India, 
according as the post is or is not under the control of a local Government.] 

1 [96-E. Rules made under this Part of this Act shall not be made except with 
the concurrence of the majority of votes at a meeting of 
the Council of India ] 


Rules under Part VII-A. 


PART VIII. 


The Indian Civil Service. 


Rules for admission 
Indian Civil Service. 


97. (1) The Secretary of State in Council may, with the advice and assistance 

of the Civil Service Commissioners, make rules for the 
the examination, under the superintendence of those Commis- 
sioners, of British subjects 1 2 [and of persons] in respect of 
whom a declaration has been made under 3 * * [section 96-A of this Act, I who are desirous 
of becoming candidates for appointment to the Indian Civil Service. 

(2) The rules shall prescribe the age and qualifications of the candidates and 
the subjects of examination. 

4[(2 -a) The admission to the Indian Civil Service of a British subject who or 
whose father or mother was not born within His Majesty’s dominions shall be subject 
to such restrictions as the Secretary of State in Council, with the advice and assistance 
of the Civil Service Commissioners, may think fit to prescribe, and all such restrictions 
shall be included in the rules.] 

(3) All rules made in pursuance of this section shall be laid before Parliament 
within fourteen days after the making thereof, or, if Parliament is not then sitting, then 
within fourteen days after the next meeting of Parliament. 

(4) The candidates certified to be entitled under the rules shall be recommended 
for appointment according to the order of their proficiency as shown by their examina- 


tion. 

(5) Such persons only as are so certified may be appointed or admitted to the 
Indian Civil Service by the Secretary of State in Council. 

5 [(6) Notwithstanding anything in this section, the Secretary of State 6 [in Coun- 
cil] may make appointments to the Indian Civil Service of persons domiciled in India, 
in accordance with such rules as may be prescribed by the Secretary of State in Council 
with the concurrence of the majority of votes at a meeting of the Council of India. 


1 Sect. 96 D 6 E. — Sections 96 D & E were 

inserted by Part I of Sch. II of the Government 
of India Act, 1919 (9 & 10 Geo * 5 » Ch. ioi ). 

Sec. 97 .— a These words were inserted by sec- 

tion 4 of the Government of India ( Amendment) 

Act, 1916 (6 & 7 Geo. 5, Ch. 37). 

8 These words were substituted for ‘the last 
foregoing section” by Part II of Sch. II of the 
Government of India Act, 1919 (9 & ro Ge°*s, 

146 


Ch. 101 ). 

4 This sub-section was inserted by section 4 of 
the Government of India (Amendment) Act, 1916 
(6 and 7 Geo. 5, Ch. 37). 

5 This sub-section was inserted by Part I of 
Sch. II of the Government of India Act, 1919 ( 9, 
and 10 Geo. 5, Ch. 101). 

8 See 97 (6) a9 inserted by 15 8 c 16 Geo. e, 
Ch. 83, S. 3. . 
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Any rules made under this sub-section shall not have force until they have been 
laid for thirty days before both Houses of Parliament.] 

98 . Subject to the provisions of this Act, all vacancies happening in any of the 

offices specified or referred to in the third schedule to this 
Offices reserved to the Indian Act, and all such offices which may be created hereafter, 
Civil Service. shall be filled from amongst the members of the Indian 

Civil Service. 

99 . (i) The authorities in India, by whom appointments are made to offices in 

the Indian Civil Service, may appoint to any such office 
Power to appoint certain per- a p erson of proved merit and ability domiciled in British 

India and born 1 L J of parents habitually resi- 

dent in India and not established there for temporary purposes only, although the 
person so appointed has not been admitted to that service in accordance with the 
foregoing provisions of this Act. 

(2) Every such appointment shall be made subject to such rules as may be 
prescribed by the Governor-General in Council and sanctioned by the Secretary of 
State in Council with the concurrence of a majority of votes at a meeting of the Coun- 
cil of India. 

(3) The Governor-General in Council may, by resolution, define and limit the 
qualification of persons who may be appointed under this section, but every resolution 
made for that purpose shall be subject to the sanction of the Secretary of State in 
Council, and shall not have force until it has been laid for thirty days before both 
Houses of Parliament. 

100 . (1) Where it appears to the authority in India by whom an appointment is 

. to be made to any office reserved to members of the Indian 

appointment™^! oenatn'cases. Civil Service that a person not being a member of that 

service ought under the special circumstances of the case, 
to be appointed thereto, the authority may appoint thereto any person who has resided 
for at least seven years in India and who has, before his appointment, fulfilled all the 
tests (if any) which would be imposed in the like case on a member of that service. 

(2) Every such appointment shall be provisional only, and shall forthwith be 
reported to the Secretary of State, with the special reasons for making it, and, unless the 
Secretary of State in Council approves the appointment, with the concurrence of a 
majority of votes at a meeting of the Council of India, and within twelve months from 
the date of the appointment intimates such approval to the authority by whom the 
appointment was made the appointment shall be cancelled. 

PART IX. 

The Indian High Courts. 

Constitution. 

101 . (1) The high courts referred to in this Act are the high courts of judi 

cature for the time being established in British India by 

Constitution of high courts. , etters patent 

(2) Each high court shall consist of a chief justice and as many other judges as 
His Majesty may think fit to appoint ; 

Provided as follows : — 

( i ) the Governor-General in Council may appoint persons to act as additional 
judges of any high court, for such period, not exceeding two years, as may be required; 
and the judges so appointed shall, whilst so acting, have all the powers of a judge of 
the high court appointed by His Majesty under this Act ; 


Sec. 99. — x The words “ in British India ” were 
repealed by Sch. I of the Government of India 
(Amendment) Act, 1916 (6 and 7 Geo. 5, Ch, 37) 
Sec. 101 Proviso. — The proviso to Sec. 101 
does not mean that, as regards each High Court, 
appointment of temporary judges can only be 
made for periods not exceeding two years in all. 


33 M. L. J. 787-43 I. C. 850. The proviso must 
be read as meaning that appointments may be 
made from time to time for such period, not ex- 
ceeding two years, as may be required from time 
to time on each occasion when the power is exer- 
cised {/did.). 
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00 the maximum number of judges of a high court including the chiefs justice 
and additional judges, shall be twenty. 

(3) A judge of a high court must be — 

(а) a barrister of England or Ireland, or a member of the Faculty of Advocates 
in Scotland, of not less than five years’ standing ; or 

(б) a member of the Indian Civil Service of not less than ten years’ standing, 
and having for at least three years served as, or exercised the powers of, a district 
judge ; or 

(c) a person having held judicial office, not inferior to that of a subordinate 
.judge or a judge of a small cause court, for a period of not less than five years ; or 

[(d) a person who has been a pleader of one of the high courts referred to in 
this Act, or of any court which is a high court within the meaning of clause 24 of 
section 3 of the Act of the Indian legislature known as the General Clauses Act, 1897, 
for an aggregate period of not less than ten years.] 1 

(4) Provided that not less than one-third of the judges, of a high court, includ- 
ing the chief justice but excluding additional judges, must be such barristers or 
advocates as aforesaid, and that not less than one-third must be members of the 
Indian Civil Service. 

(5) The high court for the North-Western Provinces may be styled the high 
court of judicature at Allahabad, and the high court at Fort William in Bengal is in 
this Act referred to as the high court at Calcutta. 


Tenure of office of judges of 
high courts. 


102. (1) Every judge of a high court shall hold his 
office during His Majesty’s pleasure. 

(2) Any such judge may resign his office ; in the case of the high court at Cal- 
cutta, to the Governor-General in Council, and in other cases to the local Government. 

103. (1) The chief justice of a high court shall 
have rank and precedence before the other judges of the 
same court. 


Precedence 
high courts. 


of judges of 


(2) All the other judges of a high court shall have rank and precedence accord- 
ing to the seniority of their appointments, unless otherwise provided in their patents. 

104. (1) The Secretary of State in Council may fix the salaries, allowances fur- 

loughs, retiring pensions and (where necessary) expenses 
hi ^ courts^ 0 ' 1 ^ ^ UdgGS ° f f° r equipment and voyage, of the chief justices and other 
ig cour s. judges of the several high courts, and may alter them, but 

any such alteration shall not affect the salary of any judge appointed before the date 
thereof. 

(2) The remuneration fixed for a judge under this section shall commence on 
his taking upon himself the execution of his office, and shall be the whole profit or 
advantage which he shall enjoy from his office during his continuance therein. 

(3) If a judge of a high court dies during his voyage to India, or within six 
months after his arrival there, for the purpose of taking upon himself the execution of 
his office, the Secretary of State shall pay to his legal personal representatives out of 
the revenues of India, such sum of money as will, with the amount received by or due 
to him at the time of his death on account of salary, make up the amount of one year’s 
salary. 

(4) If a judge of a high court dies while in possession of his office and after 
the expiration of six months from his arrival in India for the purpose of taking upon 
himself the execution of his office, the Secretary of State shall pay to his legal personal 
representatives, out of the revenues of India, over and above the sum due to him at the 
time of his death, a sum equal to six months’ salary. 


See. 101 ( 3 ) (dV— The usual strength of a High 
Court consisted of a Chief Justice and six puisne 
Judges. Owing to the retirement of one of them, 
the Court consisted of an Acting Chief Justice and 
•five puisne Judges, of whom two were barristers 
and two were members of the Civil Service. H eld 


that the constitution of the High Court was in 
accordance with Sec. 101 ( d ). 51 I.C. 66 See also 
9 All. 6*5 (K. B.) 

1 This clauae was substituted by the Indian 
High Courts Act, 1932 (12 and 13 Geo e 
Ch. jo). * 
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105, ( 1 ) On the occurrence of a vacancy in the office of chief justice of a high 
. court, and during any absence of such a chief justice the 
Governor-General in Council, in the case of the high court 
j uc jge. at Calcutta, and the local Government in other cases, shall 

appoint one of the other judges of the same high court to 
perform the duties of chief justice of the court, until some person has been appointed 
by His Majesty to the office of chief justice of the court, and has entered on the dis- 
charge of the duties of that office, or until the chief justice has returned from his 
absence, as the case requires. 


( 2 ) On the occurrence of a vacancy in the office of any other judge of a high 
court, and during, any absence of any such judge, or on the appointment of any 
such judge to act as chief justice, the Governor-General in Council in the case of the 
high court at Calcutta, and the local Government in other cases, may appoint a person, 
with such qualifications as are required in persons to be appointed to the high court, 
to act as a judge of the court ; and the person so appointed may sit and perform the 
duties of a judge of the court, until some person has been appointed by His Majesty 
to the office of judge of the court, and has entered on the discharge of the duties of 
the office, or until the absent judge has returned from his absence, or until the 
Governor-General in Council or the local Government, as the case may be, sees cause 
to cancel the appointment of the acting judge. 


Jurisdiction. 


106. ( 1 ) The several high courts are courts of record and have such jurisdiction, 

original and appellate, including admiralty jurisdiction in 
Jurisdiction ot high courts. respect of offences committed on the high seas, and all 

such powers and authority over or in relation to the administration of justice, including 
power to appoint clerks and other ministerial officers of the court, and power to make 
rules for regulating the practice of the court, as are vested in them by letters patent, 
and, subject to the provisions of any such letters patent, all such jurisdictions, powers 
and authority as are vested in those courts respectively at the commencement of this 


Act. 


1 [(i-tf) The letters patent establishing or vesting jurisdiction, powers or authority 
in a high court may be amended from time to time by His Majesty by further letters 
patent.] 


( 2 ) The high courts have not and may not exercise any original jurisdiction 
in any matter concerning the revenue, or concerning any act ordered or done in the 
collection thereof according to the usage and practice of the country or the law for the 
time being in force. 

107. Each of the high courts has superintendence over all courts for 
the time being subject to its appellate jurisdiction, 

r4e«tosloldina?e^um h and do an * of the followin g lhi "g s ’ that 

F is tn cov • 


Sec. 106 (1-a). — 1 This sub-section was inserted 
by Sch. I of the Government of India (Amend- 
ment) Act, 1916 (6 & 7 Geo. 5, Ch. 37). 

Sec. 106 (2). — The order of a High Court to a 
revemie officer to do his statutory duty would not 
be the exercise of “original jurisdiction in any 
matter concerning the revenue” within the mean- 
ing of S. 106. 47 Bom. 742 =45 M.L.J. 592 = 21 
A.L.J. 689=50 LA. 227 = 1923 P.C. 138 (P.C.), 
S. 106 ( 2) and S 52 of the Income Tax Act pro- 
hibits the High Court from entertaining any 
application under S. 45 of the Specific Relief 
Act for compelling the Revenue Board to refer 
the matter to the High Court under S. 51 of the 
Income Tax Act. 44 Mad. 718 = 41 M.L.J. 177. 
Issuing an order under S. 45 the Specific 
Relief Act is an exercise of original jurisdiction 
under S. 106 (a) {Ibid.) A suit for declaration 


that an agreement for composition of income- 
tax entered into between the plaintiffs and the 
Collector of Madras was in force and that the 
latter was not entitled to re-assess the plaintiffs in* 
repudiation of the agreement, is not cognizable by 
the High Court in its original jurisdiction. 35 
M.L.J. 23 = 48 I.C. 790. 

Sec. 107. Scope of Section.— There is ex- 
tension of the jutisdiction of the High Court 
under S. 107 in the matter of the right of super- 
intendence over the proceedings of the subordi- 
nate courts beyond that under S. 15 of Charter 
Act. 39 All. 612 = 15 A.L.J. 576. See also 1923 
Mad. 595*44 M. L. J. 642; 16 I.C. 963 = 16 
C.L.J. 375; 1924 All. 69. ^Jurisdiction” mean- 
ing of 51 Bom. 416 = 100 I.C. 582 = 29 Bom. L.R. 
361 = A.I.R. 1927 Bom. 272; 7 Lah. i6i=A.I.R 
1926 Lah. 379. Where there has been a denial 
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( a ) call for returns ; 


of a fair trial to the applicant the High Court 
has power to set aside the decision of the Lower 
Court. 4 Pat. L.J. 371 =49 I,C. 389. See also 
1 Pat. L.T. 467 = 56 I.C. 155; (1920) Pat. 56 = 

89 I.C. 863 (application to set aside e x parte 

decree;. 53 Cal. 827 (Dismissal of appeal for 
default — interference by High Court in revision). 
A High Court is entitled to exercise its power of 
superintendence under S. 107 to correct and 
supervise Suboidinate Courts whenever they 
"appear to have wrongly exercised their inherent 
Powers. 4 P. L.J. 20 =47 I.C. 7 iq = ( 1918) Pat. 
337. Although the High Court is vested with 
very wide powers of superintendence over Sub- 
ordinate Courts, these are not to be exercised 
for the purpose of interfering with the order of a 
Subordinate Court merely on the ground of error 
in law or error in fact. 26 C.W.N. 1016 = 36 
C.L.J. 265 = 1923 Cal. 45. Powers to be exercised 
only on 1 are occasions. 97 I.C. 390. The High 
•Court’s power of superintendence over inferior 
•Courts is not confined to questions of jurisdic- 
tion alone but also applies where the inferior 
•Courts commit an illegality or material irregu- 
larity 31 C.L.J. 183=54 I.C. 169 = 24 C.W.N. 
■97. Administrative as well as judicial acts of 
Subordinate Courts are subject to the High 
Court’s jurisdiction to interfere. 2 P.L.J. 130 = 
37 I.C. 872. '1 he exercise of power of High 

Court under the Charter Act is justifiable only in 
case of irreparable injury otherwise resulting to 
the parties by a judge exceeding or refusing to 
exercise jurisdiction vested in him by law. 20 
C.W.N. io8o=t P.L.J. 465-^37 I.C. 129. Set 
■also 8 Lah. L.J. 578 = 27 Punj. L. R. 83i=A.I.R. 
1927 Lah. 14. The powers conferred by this 
section are not merely administrative, but judi- 
cial also and they can be called in aid when the 
order is so bad on the face of it as to be in a 
sense a denial of justice. 105 L C. 131. The 
word 4 superintendence ’ in Sec. 107 (2) should 
be construed very narrowly and does not 
justify the interference of the High Court so 
as to evade the provisions of S. 115 or C. P. 
Code and to result in entertaining an appeal 
on revision where no such right is given 
by statute. 27 C. L. J. 418 = 44 I. C. 763 = 22 C. 
W. N. 627. 

RENT COURT. — The Court of the Rent Control- 
ler appointed under the Calcutta Rent Act is a 
Court of civil jurisdiction subject to the powers 

superintendence under 8. 107 and the High 
Court can interfere in revision with its decision. 
1923 Cal. 311. See also 29 1. C. 177 ; 40 Cal. 150; 
26 C. W. N. 78 =49 Cal. 528 = 1922 Cal. 427 ; 26 
C W. N. 845. 

Revenue court and Collector. — a crimi- 
nal bench of the High Court cannot revise an 
action taken by a Civil or Revenue Court under 
-S. 476, Cr. P. C. unless authorized by the Chief 
Justice, 40 Cal. 417 = 17 C L.J. 215 = 17 C.W.N. 
647 (F. B,). I-ligh Court has power over a 
Collector, when he reverses an order of Subordi- 
nate Revenue Officer ref using to direct prosecution 
for an offence under S. 47* and 197, Penal Code. 

90 I. C. 445 =26 Cr. L. J. 1565. 

Agency Commissioner. — The Court of the 
Agency Commissioner is subject to the Appellate 
jurisdiction of the High Court. See 46 Mad. 726 


= 43 M. L.J. 8. 

INSOLVENCY Court. — Power of Superinten- 
dence over moffussil Courts, if can be exercised by 
Judge of High Court sitting in insolvency. See 31 
C.W.N. 847. 

SMALL Cause court.— Decision of Chief 
Judge of Rangoon Small Cause Court, under S.14 
of the City of Rangoon Municipal Act, if can be 
interfered with under this Sec. See 4 Bur. L. J. 
202. See aho 3 Rang. 560 = 91 I.C 55o = A.l.R. 
1926 Rang. 25. The District Court is not a 
Court equal or superior to tnat of an 
Agency Commissioner and the transfer of a case 
from his file must be to the High Court. ( Ibtd .) 
An order of the lower Court refusing leave to sue 
a receiver without reasons is liable to be set aside. 
4 P.L.J. 20 = 47 I. C. 719 = (19187 Pat. 337. 

Order of Election commissioner 
directing prosecution of petitioner for offence 
under S. 465 Penal Code— No revision to 
High Court. 22 A. L.J. 497. A High Court can 
interfere with interlocutory orders when they 
might lead to failure of justice or irreparable 
injury. 27 I.C. 917 = 42 Cal. 926. If the ends 
of justice so lequires, the High Court will inter- 
fere in revision in a pending proceeding. 39 
Mad. 561 as 28 M. I. .J. 505 = 29 I.C. 109. Direc- 
tion for taking accounts in a pending suit will 
not be interfered with in revision unless irrepara- 
ble injury will otherwise result. 3 Pat. L.T. 
638. It is open to the High Court to interfere 
in a proper case with an order of refusal of the 
lower Court to add a person as party defendant 
in a pending suit. 47 I. C 725. Powers of 
superintendence are not applicable where the 
only question is whether the decision of the 
lower Court was against the weight of evidence. 
26 C.W.N. 1016 = 36 C.L J. 265 = 1923 Cal. 45. 
In entertaining or refusing to entertain an elec- 
tion petition the subordinate judge is merely a 
persona designata and not a court within the 
meaning of S. 107; 4t M.L.J. 39 = 70 I.C. 780. 
But see 46 M. L. J. 201; 45 A. 676 = 21 A. L. J. 
671. High Court has power to transfer a case 
from the Court of an Agency Commissioner to 
an equal or superior court. 46 Mad. 726=45 
M.L.J. 8=1923 Mad. 604. Transfer lefused 
under S. 24, C.P.C. — High Court can interfere. 
87 I. C. 170. See also A.I.R. 1926 Cal 326. 
Trial indefinitely postponed — Loss of evidence 
to partiss almost certain — High Court can 
interfere. 1925 P. H. C. C. 294=89 I. C. 814 = 
1925 Pat. 674. Under this section the High Court 
has power tc direct a Sessions Judge to re-hear 
an appeal after obtaining additional evidence. 47 
I. C. 274= 19 Cr. L.J. 902 = 3 P. L J.632. The 
High Court has jurisdiction to interfere in revision 
with an order of a Munsiff punishing a party for 
contempt. If on an application for restroation of 
a case being dismissed for default, the plaintiff 
states that the order was against rules and law no 
contempt of court is meant. 42 All. 26 = 52 I.C. 
279 = 17 A. L. J. 898. Where a complaint is dis- 
missed under S. 203, Cr. P. Code without reasons, 
the High Court can set aside the order and direct 
enquiry. 38 Mad. 512 «ai I. C. 681 *25 M. L. J. 
510. Proceedings under Chapter XII of the Cr P. 
Code are not proceedings w hich could be called 
up under S. 435 of the Code and under S. 107, the 
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(6) direct the transfer of any suit or appeal from any such court to any other 
court of equal or superier jurisdiction ; 

(c) make and issue general rules and prescribe forms for regulating the practice 
and proceedings of such courts ; 

( d ) prescribe forms in which books, entries and accounts shall be kept by the 
officers of any such courts ; and 

(e) settle tables of fees to be allowed to the sheriff, attorneys, and all clerks and 
officers by courts : 

Provided that such rules, forms and tables shall not be inconsistent with the 
provisions of any ![law] for the time being in force, and shall require the previous ap- 
proval, in the case of the High Court at Calcutta, of the Governor-General in Council, 
and in other cases of the local Government. 


High Court has no general powers of Superinten- 
dence over the inferior courts in respect of pro- 
ceedings taken under Chapter Xlll of the Cr. P. 
Code. 4 1 All 302=51 1 C. 337 ; (19 Cal. 127 and 
16 A. L. J. 189. ref.) ; also 40 All. 364 = 44 I. C. 
673. If proceedings are totally without legal 
foundation or legislative authority is taken by a 
Magistrate under colour of Chapter XI [ there is a 
clear case for interference. 40 A. 364. The section 
empowers the High Court to prevent the evation 
by the^ Magistrate of the law laid down in 
S. 144, Cr. p. C. by issuing a permanent injunc 
tion under the guise of successive renewal of 
temporary orders, under the section. 21 
I. C. 381—25 M. L. J. 370 See also 1 Pat. 

L. R. 223 = 1924 P. 145; 1922 P. 435. Where 

proceedings are taken under S. 14s of the 
Cr. P. Code, which amount to an abuse 
of the process of court and the object of which 
is to harass or annov a successful party in prior 
possession proceedings, the High Court will 
interfere under S. 107. 27 C. W. N. 171=37 

C.L.J. 39 = 1923 Cal. 95* 60 I. C. 125=32 C L.J. 
27c. But see also 36 Mad. 275 =23 M.L.J. 499. 
High Court has power to stay criminal proceed- 
ings in a Magistrate’s Court till the decision of 
a civil suit between the parties. 44 M. L. J. 
642 = 1923 Mad. 595; 76 I C. 872. Where how- 
ever the decision of the civil .suit would not con- 
clusively determine the question of possession 
of the property which was the only material 
point for the decision of the Criminal Court, 
the High Court refused to say the trial of the 
Criminal Proceedings. (Jbid .) The High Court 
has no powers under S. 115, C.P.C. or S. 107, 
Government of India Act to revise the order of 
a collector acting under the provisions of the 
Land Acquisition Act refusing to refer an appli- 
cation under S. 18 of the Land Acquisition Act, 
47 M. 357 =46 M.L.J. 209 (F.H.) (overruling 42 

M. 231 =36 M.L.J. 95). See also 47 B. 69; = 
25 Bom. L.K. 699 and 32 C. 605 (P.C.). An 
order passed by a District Munsiff under S. 73 
of the Madras Village Courts Act can be revised 
by the High Court. 34 I. C. 503. Where an 
order under S. 73 C. P. C., is hopeles ly in- 
adequate and does not refer to the claims 
of parties arguments advanced and reasons 
for the conclusions arrived at, the High Court 
can interfere under S. 107, 74 I. C. 140. 
An order returning a plaint is open a revi- 
sion in cases where there is no appeal. 49 I. C. 
442=4 P. L. J. 57- Where a Court dismisses 
a suit on plaintiffs failure to amend the plaint 
without giving him an opportunity to continue 
the trial with the plaint as it was, it refuses to 


exercise a jurisdiction and its order is open to 
revision. 51 I. C. 189 = 4 P. L. J. 277. Where a 
suit has been allowed to'be withdrawn by a Small 
Cau^e Court and no reasons have been recorded 
for permitting such withdrawal, the High Court 
will set aside the order. 43 I. C. 455 = 2 P. L. J. 
682. S. 107 empowers the High Court to delete 
irrelevant remarks from the judgments of inferior 
Criminal Court. 3 Pat. J.. T 239 (15 C. W. N* 
593 ; 16 C. W. N. 1 105 ; 17 C. W. N. 238, ref.). 
The powers of the superintendence of the High 
Court are of an extremely wide character and in- 
clude the power to expunge matteis from judg- 
ment to prevent circulation and publication to the 
prejudice of persons not concerned in the suit 
either as a parly or as a witness. The High 
Court will only interfere in exceptional cases and 
with great caution in the exercise of such jurisdic- 
tion. 47 I. C. 981 =35 M. L. J. 368 ; see also 78 
I. C. 6 ; 97 I. C. 390. Power of High Court to 
interfere in revision with order of Chief Presidency 
Magistrate under Maintenance Order Enforce- 
ment Act, 1921. 30 Bom. L. R. 350. 

PRACTICE AND PROCEDURE. - On a differ- 
ence of opinion among two judges exercising 
revisional powers, the decision of the Senior 
Judge prevails on the principle of cl. 36 of the 
Letters Patent. 31 C. L. J. 183=54 I. C. 169. 
See also 59 I.C. 403 = 32 C. L. J. 54. 

RULES framed by High Couit for its own 
business need not be ‘-anctioned by Local Govern- 
ment A. I. R. 1028 Mad. 472. 

Disciplinary Jurisdiction.— Where pro- 
ceedings were instituted under the Legal Practi- 
tioners Act before the District Munsif and an 
application was made to transfer the same to 
another Court, the procedure under the Legal 
Practitioners Act is neither Criminal nor Civil, 
but purely designed for the purposes of discipline. 

1 P. L. J. 57^=37 I. C. 4S4. The enquiry under 
S. 14 of the Legal Practitioners Act cannot be 
delegated to officer of the Court in which the 
malpractices complained of were committed 
( Ibid .). Applicability of this section of the 
Government of India Act, 1 9 1 s to proceed- 
ings under S. 14 of the Legal Practitioners Act 
discussed. {Ibid.) See also 27 Pun}. L R. 225 = 
93 I. C. 700 = A. I. R. 1926 Lah. 199. 

Sec. 107 .— 1 This w r ord was substituted for the 
word “Act” by Sch. I of the Gove nment of India 
(Amendment) Act, 1916 (6 & 7 Geo. 5, Ch. 37). 
The Bombay High Court has the power by virtue 
of »S. 107 ( b ) to transfer a suit pending before 
the Court of the Mewas Agent to a District Court 
which Is subordinate to it and which has equal 
jurisdiction as the Court of the Mewas Agent* 
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1 108. (i) Each high court may, by its own rules, provide as it thinks fit 
^ . , for the exercise, by one or more judges, or by divi- 

s ingie rC1S j e udger n or 1C di°vision sion courts constituted by two or more judges, of the 
courts. high court, of the original and appellate jurisdiction 

vested in the court. 


(2) The chief justice of each high court shall determine what judge in each case 
is to sit alone, and what judges of the court, whether with or without the chief justice, 
are to constitute the several division courts. 


109. (1) The Governor-General in Council may, by order, transfer any territory 
__ or place from the jurisdiction of one to the jurisdiction of 

in C^ouncn* to^ah'eTlocal'Ti'miw ^ other of the hi S h courts - and aUthor ’ Se an >" hi g h court 
of jurisdiction of high courts, to exercise all or any portion of its jurisdiction in any part 

of British India not included within the limits for which 


the high court was established, and also to exercise any such jurisdiction in respect of 
1 [any British subject for the time being within | any part of India outside British India. 


(2) The Governor-General in Council shall transmit to the Secretary of State 
an authentic copy of every order made under this section. 

(3) His Majesty may signify, through the Secretary of State in Council, his dis- 
allowance of any such order, and such disallowance shall make void and annul the order 
as from the day on which the Governor-General notifies that he has received intima- 
tion of the disallowance, but no act done by any High Court before such notification 
shall be deemed invalid by reason only of such disallowance. 


110. (1) The Governor-General, each Governor, 2 [Lieutenant-Governor and Chief 
_ , .... Commissioner] and each of the members of 3 [the execu- 

of Hig^Couns 0 ™ Junsdlctlon tive council of the Governor-General or of a Governor or 

Lieutenant-Governor,] 4 land a minister appointed under 

this Act], shall not — 


(< 7 ) be subject to the original jurisdiction of any High Court by reason of any- 
thing counselled, ordered or done by any of them in his public capacity only; nor 

(b) be liable to be arrested or imprisoned in any suit or proceeding in any high 
court acting in the exercise of its original jurisdiction ; nor 

(c) be subject to the original criminal jurisdiction of any High Court in respect 
of any offence not being treason or felony. 

(2) The exemption under this section from liability to arrest and imprisonment 
shall extend also to the chief justices and other judges of the several high courts. 


111. The order in writing of the Governor General in Council for any act shall, 
in any proceeding, civil or criminal, in any High Court 
Written order by Governor- ac ting in the exercise of its original jurisdiction, be a full 

any court in India. justification of the act, except so far as the order extends 

to any European British subject ; bu f nothing in this sec- 
tion shall exempt the Governor-General, or any member of his executive council, or any 
person acting under their orders, from any proceedings in respect of any i-uch act 
before any competent court in England. 


(23 M. 329, Rel. on) 51 Bom. 416 = 101 I.C. 582 
= 29 Bom. L. R. 361 =A. I. R. 1927 Bom. 272. 

Sec. 108. — Under S. 108 a Division Court must 
consist of at least two judges. 1 P. 384 = 1 P.L.T. 
194 = 1922 fiat. 88= 1922 P. 13. 

The Chief Justice has power under S. 108 of 
the Government of India Act to determine what 
Judge is to sit in each case. Thus where after a 
Sessions case was opened, the presiding judge was 
taken ill and the Chief Justice directed ‘ome 
other Judge to preside in the Sessions case. Held , 
that the procedure was in accordance with law. 
29 Bom. L. R. 204 *=ioi L C. 178 = 28 Cr. L. J. 


Sec. 109 (1). — 1 These words were substituted 
for the words “Christian subjects of His Majesty 
resident in ” by Sch. I of the Government of 
India (Amendment) Act, 1916(6 £7 Geo 5 
Ch 37). 

Sec. 110. — 2 These words weie inserted by 
Schedule I of the Government of India (Amend- 
ment) Act, iqi6 (6 & 7 Geo s, Ch 37). 

3 The'-e words were substituted for the worda 
“ their respective executives councils ” by Ibtd, 

4 These words were inserted by Part II of Sch. 
II of the Government of India Act, 1919 (9 & 10 
Geo. s, Ch. 101). 
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Law to be administered . 

112. The High Courts at Calcutta, Madras and Bombay, in the exercise of their 

, . . . , . . . . original jurisdiction in suits against inhabitants of Calcut- 

Law to be administered in * j t> , ,, , it,, 

•cases of inheritance and succes- ta ' Madras or Bombay, as thecae may be, shall, m 
sion. matters of inheritance and succession to lands, rents and 

goods, and in matters of contract and dealing between 
Pa*ty and party, when both parties are subject to the same personal law or custom 
having the force of law, decide according to that personal law or custom, and when 
the parties are subject to different personal laws or customs having the force of law, 
decide according to the law or custom to which the defendant is subject. 

Additional High Courts . 

113. His Majesty may, if he sees fit, by letters patent, establish a high court of 

p . judicature in any territory in British India, whether or not 

tionarHigh Courts. lS * 1 included within the limits of the local jurisdiction of 

another High Court, and confer on any high court so es- 
tablished any such jurisdiction, powers and authority as are vested in or may be con- 
ferred on any high court existing at the commencement of this Act ; and, where a high 
court is so established in any area included within the limits of the local jurisdiction 
of another high court, His Majesty may, by letters patent, after those limits, and make 
such incidental, consequential and supplemental provisions as may appear to be neces- 
sary by reason of the alteration. 


Appointment and powers of 
Advocate-General. 


Advocate-General. 

114. (i) His Majesty may, by warrant under His 
Royal Sign Manual, appoint an advocate-general for each 
of the presidencies of Bengal, Madras and Bombay. 

(2) The advocate-general for each of those presidencies may take on behalf of 
His Majesty such proceedings as may be taken by His Majesty's Attorney-General in 
England. 

1 [(3) On the occurrence of a vacancy in the office of advocate-general or 
during any absence or deputation of an advocate-general, the Governor-General in 
Council, in the case of Bengal, and the local Government in other cases, may appoint 
a person to act as advocate-general ; and the person so appointed may exercise powers 
of an advocate-general until some person has been appointed by His Majesty to the 
office and has entered on the discharge of his duties, or until the advocate-general has 
returned from his absence or deputation, as the case may be, or until the Govenor- 
General in Council or the local Government, as the case may be, cancels the acting 
appointment. 1 

PART X. 

Ecclesiastical Establishment. 

The bishops of Calcutta, Madras and Bombay have and may exercise 
within their respective dioceses such episcopal functions, 
and such ecclesiastical jurisdiction for the superinten- 
dence and good government of the ministers of the Church 
of England therein, as His Majesty may, by letters patent, direct. 2 [His Majesty 
may also, by letters patent, make such provision as may be deemed expedient for the 
exercise of the episcopal functions and ecclesiastical jurisdiction of the bishop during 
a vacancy of any of the said sees or the absence of the bishop thereof.] 

(2) The Bishop of Calcutta is the Metropolitan Bishop in India, Subject never- 
theless to the general superintendence and revision of the Archbishop of Canterbury ; 
* [and as Metropolitan shall have, enjoy and exercise such ecclesiastical jurisdiction 
and functions as His Majesty may, by letters patent, direct. His Majesty may also, 
by letters patent, make such provision as may be deemed expedient for the exercise of 


115. (1) 

Jurisdiction 
•shops. 


of Indian bi- 


Seo. 114.— 1 This sub-section was added by Sec. 115 — 2 These words were inserted by Part 
$ch. I of the Government of India (Amendment) III of Sch. II of the Government of India Act, 
Act, 1916 (6 & 7 Geo. 5, Ch. 37). 1919 (9 & 10 Geo. 5, Ch. joi.) 
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Consecration of person resi- 
dent in India appointed to 
bishopric. 


such jurisdiction and functions during a vacancy of the see of Calcutta or the absence 
of the bishop.] 

(3) Each of the bishops of Madras and Bombay is subject to the Bishop of 
Calcutta as such Metropolitan, and must at the time of his appointment to his bishop- 
ric, or at the time of his consecration as bishop, take an oath of obedience to the 
Bishop of Calcutta, in such manner as His Majesty, by letters patent, may be pleased 
to direct. 

(4) His Majesty may, by letters patent, vary the limits of the dioceses of Cal' 
cutta, Madras and Bombay. 

(5) Nothing in this Act or in any such letters parent as aforesaid shall prevent 
any person who is or has been bishop of any diocese in India from performing episco- 
pal functions, not extending io the Exercise of jurisdiction, in any diocese or reputed 
diocese at the request of the bishop thereof. 

116. [Power to admit to holy orders .] — Rep. by Sch. II of 6 & 7 Geo. 5, 

Ch. 37. 

117. If any person under the degree of Bishop is appointed to the bishopric of 
Calcutta, Madras or Bombay, being at the time of his 
appointment resident in India, the Archbishop of Canter- 
bury, if so required to do by His Majesty by letters 
patents n ay issue a commission under his hand and 

seal, directed to the two remaining bishops, authorising and charging them to perform 
all requisite ceremonies for the consecration of the person so to be appointed. 

118. ( 1 ) The bishops J [* *] of Calcutta, Madras and Bombay are appointed 

by His Majesty by let ers patent 2 [and the archdeacons 
Salaries and allowances of c f those dioceses by their respective diocesan bishops], 

and there may be paid to them, or to any of them, out of 
the revenues of India such salaries and allowances as may f e fixed by the Secretary 
of State in Council ; but any power of alteration under this enactment shall not be 
exercised so as to impose any additional charge on the revenues of India. 

(2) The remuneration fixed for a bishop or archdeacon under this section shall 
commence on his taking upon himself the execution of his office, and be the whole pro- 
fit or advantage which he shall enjoy from his office during his continuance therein, 
and continue so long as he exercises the functions of his office. 

(3) There shall be paid out of the revenues of India the expenses of visitations 
of the said bishops, but no greater s im may be issued on account of those expenses 
than is allowed by the Secr^tan of State in Council. 

119. (1) If the Bishop of Calcutta dies during his voyage to India for the pur- 

pose of taking upon himself the execution of his office, or 
to re P resfentallves if the Bishop of Calcutta, Madras or Bombay dies within 
opb ” six months after his arrival there for that purpose, the 

Secretary of State shall pay to his legal personal representatives, out of the revenues of 
India, such a sum of money as will, with the amount received by or due to him at the 
time of his death on account of salary, make up the amount of one year’s salary. 

(2) If the Bishop of Calcutta, Madras or Bombay dies while in possession of his 
office and after the expiration of six months from his arrival in India for the purposes 
of taking upon himself the execution of his office, the Secretary of State shall pay to 
his legal personal representatives, out of the revenues .of India, over and above the sum 
due to him at the time of his death, a sum equal to six months’ salary. 

120 . His Majesty may, by warrant under the Royal Sign Manual, countersigned 

by the ^[Secretary of State], grant, out of the revenues of 
Pensions to bishops. India, to any Bishop of Calcutta, a pension not exceeding 

fifteen hundred pounds per annum if he has resided in India as Bishop of Calcutta, 


Sec. 1J8. — 1 The words “ and archdeacons ” 
were omitted by Part III of Sch. II of the Go- 
vernment of India Act, 1919 (9 & 10 Geo. 5, Ch. 
101 ). 

2 These words were inserted by ibid. 


Sec. 120 . — 3 These words were substituted for 
the words “Chancellor of the Exchequer” by 
Sch. I of the Government of India (Amendment) 
Act 1916 (6 & 7 Geo, 5, Ch. 37). 


147 
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Madras or Bombay or archdeacon for ten years, or one thousand pounds per annum if 
he has resided in India as Bishop of Calcutta 1 [Madras or Bombay] for seven years, 
or seven hundred and fifty pounds per annum if he has resided in India as Bishop of 
Calcutta, 1 [Madras or Bombay] for five years, or to any Bishop of Madras or Bombay, 
a pension not exceeding eight hundred pounds per annum 2 [ " J if he has resided 
in 3 [ ] India as such bishop for fifteen years. 

121. His Majesty may make such rules as to the leave of absence of the Bishops 

of Calcutta, Madras and Bombay on furlough or medical 
Fuilough mles. certificate as seems to His Majesty expedient. 

122 . (i) Two members of the establishment of Chaplains maintained in each of 

the presidencies of Bengal, Madras and Bombay must 
E^blishment of chaplains a ] wa y S ministers of the Church of Scotland, and shall 

be entitled to have, out of the revenues of India, such 
salary as is from time to time allotted to the military chaplain in the several pre- 
sidencies. 

(2) The ministers so appointed chaplains must be ordained and inducted by the 
presbytery of Edinburgh according to the forms and solemnities used in the Church of 
Scotland and shall be subject to the spiritual and ecclesiastical jurisdiction in all things 
of the presbytery of Edinburgh, whose judgments shall be subject to dissent, protest 
and appeal to the Provincial Synod of Lothian and Tweeddale and to the General 
Assembly of the Church of Scotland. 

123. Nothing in this Act shall prevent the Governor-General in Council from 

granting, with the sanction of the Secretary of State in 
Chtfstians ^ t0 grantS to Council, to any sect, persuasion or community of Chris- 
tians, not being of the Church of England or Church of 
Scotland, such sums of money as may be expedient for the purposes of instruction or 
for the maintenance of places of worship. 

PART XI. 

Offences, Procedure and Penalties. 

Certain acts to be misde- 124. If any person holding office under the Crown 

meanouis. in India does any of the following things, that is to say, — 

(1) if he oppresses any British subject within his 
Oppression. jurisdiction or in the exercise of his authority ; or 

(2) if (except in case of necessity, the burden of proving which shall be on 

him) he wilfully disobeys, or wilfully omits, forbears or 
Vilful dtso edience. neglects to execute, any orders or instructions of the 

Secretary of State ; 

(3) if he is guilty of any wilful breach of the trust 
Bleach of duty. anc j 0 ffi ce . or 

(4) if, being the Governor-General, or a Governor, Lieutenant-Governor or Chief 

T Commissioner, or a member of the Executive Council of 

the the Governor-General or of a Governor or Lieutenant- 
Governor 4 [or being a Minister appointed under this Act! or being a person employed 
or concerned in the collection of revenue or the administration of justice, he is con- 
cerned in, or has any dealings or transactions by way of trade or business in any part 
of India, for the benefit either of himself or of any other person, otherwise than as a 
shareholder in any joint stock company or trading corporation ; or 

(5) if he demands, accepts or receives, by himself or another, in the discharge 

of his office, any gift, gratuity or reward pecuniary or 
Receiving presents. otherwise, or any promise of the same, except in accord- 

ance with such rules as nay be made by the Secretary of State as to the receipt of 


Sec. 120. — 1 The^e words were inserted by tbtd . 

2 The word* “to be paid quaiterly” were 
repealed by ibid . 

3 The word “ British ” was repealed by tbtd . 


Sec. 124 (4 ). — 4 These words were inserted by 
Part II of Sch. II of the Government of India 
Act, 1919 (9 & 10 Geo. 5 , Ch. 101 ). 



S. 126 ] 


THE GOVERNMENT OF INDIA ACT. 


II7I 


presents, and except in the case of fees paid or payable to barristers, physicians, 
surgeons and chaplains in the way of their respective professions ; 

he shall be guilty of a misdemeanour ; and if he is convicted of having demand- 
ed, accepted or received anv such gift, gratuity or reward, the same, or the full value 
thereof shall be forfeited to the Crown, and the Court may order that the gift, gratuity 
or reward, or any part thereof, be restored to the person who gave it, or be given to 
the prosecutor or informer and that the whole or any part of any fine imposed on 
the offender be paid or given to the prosecutor or informer, as the Court may direct : 

^Provided that notwithstanding anything in this Act, if any member of the 
Governor-General's Executive Council or any member of any local Government was at 
’ the time of his appointment concerned or engaged in any trade or business, he may, 
during the term of his office with the sanction in writing of the Governor-General, or, 
in the case of Ministers, of the Governor of the province, and in any case subject to 
such general conditions and restrictions as the Governor General in Council may pres- 
cribe, retain his concern of interest in that trade or business, but 5- hall not, during 
that term, take part in the direction or management of that trade or business.] 

125 . (1) If any European British subject, wi'houtthe previous consent in writing 

of the Secretary of State in Council or of the Governor- 
Loans to princes or chiefs. General in Council or of a local Government, by himself 

or another, — 

(а) lends any money or other valuable thing to any prince or chief in India ; or 

(б) is concerned in lending money to, or raising or procuring money for, any 
such prince or chief or becomes security for the repayment of any such money ; or 

(c) lends any money or other valuable thing to any other persons for the 
purpose of being lent to any such prince or chief ; or 

(f/) takes, holds, or is concerned in any bond, note or other security granted 
by any such prince or chief for the repayment of any loan or money hereinbefore 
referred to. 


he shall be guilty of a misdemeanour. 

(2) Everv bond, note or security for money, of what kind or nature soever, 
taken, held or enjoyed, either directly or indirectly for the use and benefit of any 
European British subject, contrary to the intent of this section, shall be void. 

126 . (1) If any person carries on, mediately, or immediately, any illicit corre- 


« . , spondence, dangerous to the peace or safety of any part of 

respondence. British India, with any prince, chief, land-holder or other 

person having authority in India, or with the Commander, 
Governor, or president of any foreign European settlement in India, or any correspon- 
dence, contrary to the rules and orders of *he Secretary of State or of the Governor- 


General in Council or a Governor in Council, he shall be guilty of a misdemeanour ; 
and the Governor General or Governor may issue a warrant for securing and detaining 
in custody any person suspected of carrying on any such correspondence. 

(2) If on examination taken on oath in writing any credible witness before the 
Governor-General in Council or the Governor in Council, there appear reasonable 
grounds for the charge, the Governor-General or Governor may commit the person 
suspected or accused to safe custody, and shall within a reasonable time, not exceeding 
five days, cause to be delivered to him a copy of the charge on which he is committed. 

(3) The person charged may deliver his defence in writing, with a list of such 
witnesses as he may desire to be examined in support thereof. 

(4) The witnesses in support of the charge and of the defence shall be examin- 
ed and cross-examined on oath in the presence of the person charged, and their de- 


position and examination shall be taken down in writing. 

(5) If, notwithstanding the defence, there appear to the Governor-General in 
Council or Governor in Council reasona 1 le grounds for the charge and for continuing 
the confinement, the person charged shall remain in custody until he is brought to 
trial in India or sent to England for trial. 


Sec. 124(5). — 1 This proviso was inserted by 1919 (9 & 10 Geo. 5, Ch. 101). 
Part I of Sch. II of the Government of India Act, 
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( 6 ) All such examinations and proceed ngs, or attested copies thereof under 
the seal of the High Court, shall be sent to the Secretary of State as soon as may be, 
in order to their being produced in evidence on the trial of the person chirged in the 
event of h'S being sent for trial to England. 

( 7 ) If any such person is to be sent to England, the Governor-General or 
Governor, as the case may be, shall cause him to b^ so sent at the first convenient 
opportunity, unless he is disabled by illness from undert iking the voyage in which case 
he shall be so sent as soon as his stite of health w ll safely admit hereof. 

( 8 ) The examinations and proceedings transmit ed in pursuanc * of this section 
shall be received as evidence in all courts of law, subject to any just exceptions as to 
the competency of the witnesses. 

127. ( 1 ) If any person hoi ling office under the Crown in India commits any 

offence under this Act, or any offence against any person 
Englaml Utl0n offenceS ln within his jurisdiction or subject to his authority, the 

offence may, without prejudice to any other jurisdiction, 
be inquired of, heard, tried and determined before His Majesty’s High Court of 
Justice, and b^ dealt with as if committed in the County of Middlesex. 

( 2 ) Every British subject shall be amenable to ill courts o l justice in the 
United Kingdom, of competent jurisdiction to try offences committed in India, for 
any offence committed within India and outside British India, as if the offence had 
been committed within British India. 

128. Plvery prosecution before a High Court in British India in respect of any 

... . offence referred to in the last foregoing section must be 

in BiTtLsh^ndir prosecutlon8 commenced within six years after the commission of the 

offence. 


129. If any person c jmmits any offence referred to in this Act he sha 1 ! be liable 
3 . to such fine or imprisonment or both as the Court thinks 

enalties. fit, and shall be liable, at the discretion of the Court, to 

be adjudged to be incapable of serving the Crown in India in any office, civil or mili- 
tary ; and, if he is convicted in British India by a high court, the Court may order 
that he be sent to Great Britain. 


PART XII. 


SUi ELEMENTAL. 

1[129-A. ( 1 ) Where any matter is required to be prescribed or regulated by rules 
under this Act and no special provision is made as to the 
Provisions as to rules. authority by whom the rules are tube made, the rules shall 

be made by the Governor-General in Council, with the sanction of the Secretary of 
State in Council, and shall not be subject to repeal or alteration by the Indian legisla- 
ture or by any local legislature. 

( 2 ) Any rules made under this Act may be so framed as to make different pro- 
visions for different provinces. 

( 3 ) Any rules to which sub-section ( 1 ) of this section applies shall be laid before 
both Houses of Parliament as soon as may be after they are made, and if an address 
is presented to His Majesty by either House of Parliament within the next thirty days 
on which that House has sat after the rules are laid before it praying that the rules or 
any of them may be annulled, His Majesty in Council may annul the rules or any of 
them, and those rules shall thenceforth be void, but without prejudice to the validity of 
anything previously done thereunder : 

Provided that the Secretary of State may direct that any rules to which this 
section applies shall be laid in draft before both Houses of Parliament, and in such 
case the rules shall not be made unless both Houses by resolution approve the draft 
either without modification or addition, or with modifications and additions to which 
both Houses agree, but upon such approval being given, the rules may be made in the 


8#o. 129-A. — 1 Section 129- A was inserted by 1919 (9 & 10 Geo. 5, Ch. 10 1). 
Part I of Sch, II of the Government of India Act, 
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form in which they have been approved, and such rules on being so made shall be of 
full force and effect, and shall not require to be further laid before Parliament.] 

130. The Acts specified in the Fourth Schedule to this Act are hereby repealed, 
to the extent mentioned in the third column of that Sche- 
RepeaI ‘ dule : 

Provided that this repeal shall not affect — 

( a ) the validity of any law, charter, letters patent, Order in Council, warrant 
proclamation, notification, rule, resolution, order, regulation, direction or contract made 
or form prescribed, or table settled, under any enactment hereby repealed and in force 

' at the commencement of this Act ; or 

( b ) the validity of any appointment, or any grant or appropriation of money or 
property made under any enactment hereby repealed ; or 

(c) the tenure of office, conditions of service, terms of remuneration or right to 
pension of any officer appointed before the con mencement of this Act. 

1 [Any reference in any enactment, whether an Act of Parliament or made by 
any authority in British India, or in any iules, regulations or orders made under aity 
such enactment, or in any letters [ atent or other document, to any enactment, repealed 
by this Act, shall for all purposes be construed as references to this Act, or to the 
corresponding provision thereof.] 

HAny reference in any enactment in force in India, whether an Act of Parlia- 
ment or made by any authority in British India, or in any rules, regulations, or orders 
made under any such enactment, or in any letters patent or other document, to any 
Indian legislative authority, shall for all puri oses be construed as references to the 
corresponding authority, constituted by this Act ] 

Savings. 


131. 


Saving as 
and powers. 


(i) Nothing in this Act shall derogate from any rights vested 
in His Majesty, or any powers of the Secretary of 
to certain ngits £ <ate in Council, in relation to the Government of 
India. 


(2) Nothing in this Act shall affect the power of Parliament to control the pro- 
ceedings of the Governor-General in < ouncil, or to repe; l or alter anv law made by any 
authority in British Ind a, or to legislate for British India and the inhabitants thereof. 

(3) Nothing in this Act shall affect the power of the 2 [lndian legislature] to 
repeal or alter any of the provisions mentioned in the Fifth Schedule to this Act, or the 
validity of any pievious exercise of this power. 

132. All treaties made by the East India Company, so far as they are in force at 

the commencement this Act, are binding on His Majes- 
liabUUies Of EastVnSSa Com ty, and all contract- made and liabilities incurred by the 
pany. East India Company may, so far as they are outstanding 

at the commencement of this Act, be enforced by and 
against the Secretary of State in Council. 

133. All orders, regulations and directions lawfully made or given by the Court of 

^ ~ Directors of th^ East India Company, or by the Comrais- 

pany de,S ° f Ea ^ sioners for the Affair s of India are so far as they are in 

p force at the commencement of this Act, deemed to be 

orders, rules and directions made or given by the Secretary of State under this Act. 

_ _ . . 134. In this Act, unless the context otherwise 

Definitions. requires,— 

(1) “ Governor General in Council ” means the Governor-General in Executive 
Council ; 

(2) “ Governor in Council ’* means a Governor in Executive Council ; 


Sec 130 (c). — 1 These paragraphs were inserted for the woids “ Governor-General in Legislative 
by Part I of Sch. II of the Government of India Council “ by Part II of the Government of India 
Act, 1919 (0 & 10 Geo. s, Ch. 101). Act, 1919 (9 & 10 Geo. 5, Ch. 101). 

See. 131 ( 3 ). — * These words were substituted 
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(3) “ Lieutenant-Governor in Council ” means a Lieutenant-Governor in Exe- 
cutive Council ; 

*( 4 ) “local government” means, in the case of a governor’s province, the 
governor in council or the governor acting with ministers (as the cause may require), 
and, in the case of a province other than a governor’s province, a lieutenant-governor 
in council, lieutenant-governor or chief commissioner ; 

“ local legislative council 99 includes the legislative council in any governor’s 
province, and any other legislative council constituted in accordance with this Act ; 

“ local legislature ” means, in the case of a governor's province, the governor 
and the legislative council of the province, and, in the case of any other province, the 
lieutenant-governor or chief commissioner in legislative council ; 

( 5 ) “office” includes place and employment ; 

( 6 ) “province” includes a presidency ; and 

( 7 ) references to rules made under this Act include rules or regulations made 
under any enactment, hereby repealed, until they are altered under this Act. 

2 [The expressions “ official ” and “ non-official,” where used in relation to any 
person, mean respectively a person who is or is not in the civil and military service of 
the Crown in India : 

Provided that rules under this Act may provide for the holders of such offices 
as may be specified in the rules not being treated for the purposes of this Act, or any 
of them, as officials.! 

3 [135. This Act may be cited as the Government of 
Shorttitle ‘ India Act. I 


SCHEDULES. 

4 FIRST SCHEDULE. 


NUMBER OF 

Madras 

( Section 
Members of 
legislative 

7 2-A.) 

Legislative 

Council. 

Councils. 

Number of 
Members. 

118 

Bombay 




hi 

Bengal 




125 

United Provinces 




1 18 

Punjab 




33 

Bihar and Orissa 




98 

Gentrel Provinces 




70 

Assam 




53 


5 SECOND SCHEDULE. 

Official Salaries, etc. 

Officer. Maximum Annual Salary. 


Governor-General of India 

Governor of Bengal, Madras, Bombay and the 
United Provinces 

Commander-in-Chief of His Majesty’s forces in 
India 

Governor of the Punjab, and Behar and Orissa.. 
Governor of the Central Provinces 
Governor of Assam 
Lieutenant-Governor 

Member of the Governor- General’s Executive 
Council (other than the Commander in-Chief). 
Member of the executive council of the Governor 
of Bengal, Madras, Bombay and the United 

Provinces . . 

Sec. 134 (4) — 1 Paragraph ( 4 ) was substituted 
by Part II of Sch, II of the Government of India 
Act, 1919 (9 & 10 Geo. 5, Ch. 101), 

2 This paragraph was inserted by Part I of 
Sch. II of the Government of India Act, 1919 (9 
*& 10 Geo 5, Ch. 101). 

See. 135. — 8 Sec. 135 was substituted by Part 


Two hundred and fifty-six thousand rupees. 

One hundred and twenty eight thousand rupees. 

One hundred thousand rupees. 

One hundred thousand rupees. 

Seven ty-two thousand rupees. 

Sixty-six thousand rupees. 

One-hundred thousand rupees. 

Eighty thousand rupees. 


Sixty-four thousand rupees. 

II of I hid. * 

8ch. I. — 4 This Schedule was substituted by 
Part I of Sch. II of the Government of India 
Act, 1919. 

Sch, II. — 5 This Schedule was substituted by 
Par tjfl of Ibid . 
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Officer. maximum annual Salary. 

Member of the executive council of the Governor 

of the Punjab, and Behar and Orissa .. Sixty-thousand ruppees. 

Member of the executive council of the Governor 

of the Central Provinces .. Forty eight thousand rupees. 

Member of the executive council of the Governor 

of Assam .. Forty-two thousand rupees. 

1 THIRD SCHEDULE. 

Offices Rkserved to the Indian Civil Service. 

A. — Offices under the Governor General in Council. 

1. The offices of Secretary, Joint Secretary, and Deputy Secretary in every department, except 
the Army, Marine, Education, Foreign, Political and Public Works Departments : Provided that if 
the office of Secretary or Deputy Secietary in the Legislative Department is filled from among the 
members of the Indian Civil Service, then the office of Deputy SeCi etary or Secretaiy in that depart- 
ment, as the case may be, med not be so filled. 

2. Thiee office^ of Accountants-Geneial. 

B . — Offices in the provinces which were known in tht year 1861 
as “Regulation Pr crimes ” 

The following offices, namely : — • 

1. Member of the Board of Revenue. 

2. Financial Commissioner 
Commissioner of Revenue, 

4. Commissioner of Customs. 

5. Opium Agent. 

6. Secretary m every department except the Public Woiks or Marine Departments. 

7. Secretary to the Board of Revenue. 

8. District or Sessions Judge. 

9. Additional Dirtrict or Sessions Judge. 

10. District Magistiate 

11. Collector of Revenue or Chief Revenue Officer of a District. 

FOURTH SCHEDULE. 

( Section 130.) 

Acts Repealed. 


Session and Chapter. 


Short Title. 


Extent of Repeal. 


I 


10 Geo. c. 47 

The East India Company Act, 1770 

The whole Act. 

13 Geo. 3, c. 63 

The East India Company Act, 1772 

The whole Act, except 
sections forty-two, 

forty-three and forty- 
five. 

Tbe whole Act, except 
section eighteen. 

21 Geo. 3, c. 70 

The East India Company Act, 178c 

26 Geo. 3, c. ^7 

The EaM: India Company Act, 1786 

Secton thirty-r ight. 

33 Geo. 3, c 52 

The East India Company Act, 1793 

The whole Act. 

37 Geo. 3, c. 142 

The East India Act, 1797 

The whole Act, except 
section twelve. 

39 & 40 Geo. 3, c. 79 .. 

The Government of India Act, 1800 

The whole Act. 

53 Geo. 3, c. 155 

The East India Company Act, 1813 

Do 

5 $ Geo. 3, c. 84 

The Indian Presidency Towns Act, 1815 

Do. 

4 Geo. 4, c. 71 

1 The Indian Bishops and Courts Act, 1823 

Do. 

6 Geo. 4, c. 85 

! The Indian Salaries and Pensions Act, 1825 .. 

Do. 

7 Geo. 4, c. 56 

j The East India Officers’ Act, 1826 .. S 

Do. 

3 & 4 Will. 4, c. 85 .. 

* The Government of India Act, 1833 

The whole Act, except 
section one hundred 
and twelve. 

5 & 6 Will. 4, c. 52 .. 

7 Will. 4,- and 1 Viet. 

The India (North-West Provinces) Act, 1835.. I 

The whole Act. 

c. 47 

The India Officers’ Salaries Act, 1837 

Do. 

5 & 6 Viet., c. 1 1 9 

The Indian Bishops Act, 1842 

Do. 

16 & 17 Viet., c. 95 

The Government of India Act, 1853 

Do. 


Sch, HI.— 1 This Schedule was substituted by Act, 1919 
Part II of Scb. II of the Government of India 
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Session and Chapter, 

Short Title. 

Extent of Repeal. 

17 & 18 Viet., c 77 

The Government of India Act, 1854 

The whole Act. 

21 & 22 Viet., C. 106 . . 

The Government of India Act, 1858 

1 he whole Act, except 

22 & 23 Vic., c. 41 

The Government of India Act, 1859 

section four. 

The whole Act. 

23 & 24 Viet , c. 100 .. 

The European Forces (India) Act, i860 

Do. 

23 & 24 Viet., c. 102 . . 

The East India Stock Act, i860 

The whole Act except 

24 & 25 Viet., c. 54 

The Indian Civil Service Act, 1861 

section six. 

The whole Act. 

24 & 25 Viet., c 67 

The Indian Councils Act. 1861 

Do. 

24 & 25 Viet., c. 104 . . 

The Indian High Courts Act, 1861 

Do. 

28 & 29 Viet., c. 15 

J'he Indian High Courts Act, 1865 

Do. 

28 & 29 Viet., c. 17 

The Government of India Act, 1 8C5 

Do. 

32 & 33 Viet , c. 97 

The Govern 1 ent of India Act, 1869 

Do. 

32 & 33 Viet., c. 98 

The Indian Councils Act, 1869 

Do. 

33 & 34 Viet., c. 3 

The Government of India Act, 1870 

Do. 

33 & 34 Viet., c. 59 

The East India Contracts Act, 1870 

Do. 

34 & 35 Viet., c. 34 

The Indian Councils Act, 1871 

Do. 

34 & 35 Vict > c. 62 

The Indian Bishops Act, 1871 

Do 

37 & 38 Viet., c. 3 

The East India Loan Act, 1874 

Section fifteen. 

37 & 38 Viet., c. 77 .. 

The Colonial Clergy \ct, 1874 

Section thirteen. 

37 & 38 Viet., e. 91 

The Indian Councils Act, 1774 

The whole Act. 

43 Viet., c. 3 

The Indian Salaries and Allowances Act, 1880. 

Do. 

44 & 45 Viet., c. 63 

The Tndia Office Auditoi Act, 1881 

Do. 

47 & 48 Viet., c. 38 

The Indian Marine Service Act, 1884 

Sections two, three, four 

55 & 56 Viet., c. 14 

The Indian Councils Act, 1892 

and five. 

The whole Act. 

3 Edw. 7, c. 1 1 

The Contracts (India Office) Act, 1903 

Do. 

4 Edw. 7t c. 26 

The Indian Councils Act, 1904 

Do. 

7 Edw. 7, c. 35 

The Council of India Act 1907 

Do. 

9 Edw. 7, c. 4 

The Indian Councils Act, 1900 

Do. 

1 & 2 Geo. 5, c. 18 

The Indian High Couits Act, 1911 

Do. 

1 Sc 2 Geo. 5, c. 25 

2 & 3 Geo 5, e 6 

The Government of India Act Amendment 
Act, 191 1 

The Government of India Act, 1912 

Do. 

Do. 

1 FIFTH SCHEDULE. 

[• Section 131 (3)]. 

PROVISIONS OF THIS ACT WHICH MAY UK REPEATED OR ALTERED RY 

Section. 

62 

THE 2 [indIAN LEGIaEATURE]. 

Subject 

Power to extend limits of presidency towrs. 

106 

Jurisdiction, powers and authority of High Courts. 

T 08 ( 1 ) 

.. Exercise of jurisdiction of High Court by single judges or 

IO9 

division courts. 

Power for Governor General in Council to alter local limits 

of jurisdiction of High Courts, etc. 

HO 

.. Exemption from jurisdiction of High Courts. 

III 

. . Written order by Governor-General 

in Council a justification 

1 12 

for act in High Court, 

.. Law to be administered in cases of inheritance, succession. 

contract and dealing between party and party. 

114(3) .. .. .. Powers of advocate-general. 

124(1) .. .. .. Oppression. 

124 (4)— so far as it relates to persons Trading, 
employed or concerned in the 
llection of revenue or the ad- 
ministration of justice. 


Sch. v. — 1 This schedule was substituted by “Governor-General in Legislative Council ” by 
Sch. I of the Government of India ( Amendment) Part II of Sch. II of the Government of India 
Act, 1916 (6 & 7 Geo. 5, Ch. 37). Act, 1919 (9 & 10 Geo. 5, Ch. 101 ). 

* These words were substituted for the words 







S.2] 


THE GOVERNMENT OF INDIA ACT, 1919. 


1177 


Section. 

1 

124 (5) — So far as it relates to persons 
other than the Governor-General, 
a Governor, or a member of the 
Executive Council of the Gover- 
nor General or of a Goveinoi. 

125 

126 

1 2% 

129 


Subject. 

Receiving presents. 


Loans to princes or chiefs. 

Carrying on dangerous correspondence. 
Limitation for prosecutions in British India 
Penalties. 


THE GOVERNMENT OF INDIA ACT, 1919. 1 
(9 & 10 Geo. 5, Ch. 101.) 

[23 rd December, 191Q. 

An Act to make further provision with respect to the Government of India . 

WHEREAS it is the declared policy of Parliament to provide for the increasing; 

Preamble. association of Indians in every branch of Indian adminis- 

tration, and for the gradual development of self-governing 
institutions, with a view to the progressive realization of responsible government in 
British India as an integral part of the empire : 

And whereas progress in giving effect to this policy can only be achieved by 
successive stages, and it is expedient that substantial steps in this direction should 
now be taken : 

And WHEREAS the time and manner of each advance can be determined only 
by Parliament, upon whom responsibility lies for the welfare and advancement of the 
Indian peoples : 

AND WHEREAS the action of Parliament in such matters must be guided by the 
co-operation received from those on whom new opportunities of service will be con- 
ferred, and by the extent to which it is found that confidence can be reposed in their 
sense of responsibility : 

AND WHEREAS concurrently with the gradual development of self-governing 
institutions in the Provinces of India it is expedient to give to those Provinces in 
provincial matters the largest measure of independence of the Government of India, 
which is compatible with the due discharge by the latter of its own responsibilities : 

Be it therefore enacted by the King’s Most Excellent Majesty by and with the 
advice and consent of the Lords Spiritual and Temporal and Commons, in this present 

by the authority of the same, as follows • — 

PART I. 

Local Governments. 

* * *] 
in sub-section (1) of section 30 of the principal Act, which 
gives power to Local Governments to raise money on real* 
or personal estate within the limits of their respective 
governments by way of mortgage or otherwise, shall have 
effect as though that provision conferred a power on local governments to raise money 
on the security of their allocated revenues, and to make proper assurances for that 
purpose. 

(2) Provision may be made by rules under the principal Act as to the condi- 
tions under which the power to raise loans on the security of allocated revenues shall 
be exercised. 

(3) The provision in sub-section (1) of section 30 of the principal Act, which 
enables the Secretary of State in Council with the concurrence of majority of votes at 
a meeting of the Council of India to prescribe provisions or conditions limiting the 

x Such portions of this Act as could be in- amble to this Act and a few sections which* could 
corporated in the principal Act (5 & 6 Geo. 5, not be so incorporated with the principal Act 
Ch. 61 ) have been so incorporated. Only the pre- are to be found here. 

i+8 


Parliament assembled, and 


1 . [* 

2. (1) The provision 

Borrowing powers of local 
governments. 
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power to raise money, shall cease to have effect as regards the power to raise money 
on the security of allocated revenues. 


Revised system of local 
government in certain pro- 


3 . (i) [* 


( 2 ) The provisions of sections 46 to 51 of the principal Act, as amended by 
this Act, shall apply to the United Provinces, the Punjab, Bihar and Orissa, the Cent- 
ral Provinces, and Assam, as they apply to the presidencies of Bengal, Madras and 
Bombay provided that the Go\ ernoi s of the said provinces shall be appointed after 
consultation with the Governor-General. 

4 [* * *] 

5 . (1) The provision in section 47 of the principal Act, that two of the members 

of the Executive Council of the Governor of a province 
Qualification of members of must h ave ^ f or at j east twelve years in the service of 

the Crown in India, shall have effect as though one were 
substituted for * two ’ and the provision in that section that the Commander-in-Chief 
of His Majesty’s forces in India, if resident at Calcutta, Madras, or Bombay, shall, 
during his continuance there, be a member of the governor’s council, shall cease to 
have effect. 

(2) Provision may be made by rules under the principal Acf as to the qualifica- 
tions to be required in respect of members of the Executive Council of the Governor of 
a province in any case where such provision is not made by section 47 of the principal 
Act as amended by this section. 

6 to 22. [* * * ■] 

Supplementary provisions as 23 . (1) Subject to the provisions of this Act, 

to composition of Legislative provision may be made by rules under the principal Act 
Assembly and Council of State. a§ ^ 


Assembly and Council of State. 


(a) the term of office of nominated members of the Council of State and the 
Legislative Assembly, and the manner of filling casual vacancies occurring by reason 
of absence of members from India, liability to attend to duty, death, acceptance of 
office, or resignation duly accepted, or otherwise ; and 

( b ) the conditions under which and the manner in which persons may be 
nominated as members of the Council of State or the Legislative Assembly ; and 

(c) the qualification of electors, the constitution of constituencies, and the 
method of election for the Council of State and the Legislative Assembly (including 
the number of members to be elected by communal and other electorates) and any 
matters incidental or ancillary thereto ; and 

( d ) the qualifications for being or for being nominated or elected as members 
of the Council of State or the Legislative Assembly ; and 

( e ) the final decision of doubts or disputes as to the validity of an election ; and 

(/) the manner in which the rules are to be carried into effect. 

(2) Subject to any such rules, any person who is a ruler or subject of any State in 
India may be nominated as a member of the Council of State or the Legislative Assembly. 

24. (1) Sub-sections (1) and (3) of section 67 of the principal Act 

(which relate to the classes of business which may be 
Indian n i eSS islature° Ceedm8S t ransac ted by the Indian Legislative Council) shall cease 

681 u to have effect. 


25 and 26. [* * * *] 

27. (1) In addition to the measures referred to in sub* section (2) of section 67 
of the principal Act, as requiring the previous 
Supplemental provisions as sanc ^ on 0 f the Governor-General, it shall not be lawful 

l atur g without such previous sanction to introduce at any meeting 

of either chamber of the Indian legislature any measure — 
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( a ) regulating any provincial subject, or any part of a provincial subject, 
which has not been declared by rules under the principal Act to be subject to legisla- 
tion by the Indian legislature ; 

(ft) repealing or amending any Act of a local legislature ; 

(c) repealing or amending any Act or ordinance made by the Governor-General. 

(2) Where in either chamber of the Indian legislature any Hill has been intro- 
duced or is proposed to be introduced, or any amendment to a bill is moved, or pro- 
posed to be moved, the Governor General may certify that the Bill, or any clause of it, 
or the amendment, affects the safety or tranquillity of British India, or any part thereof, 
and may direct that no proceedings, or that no further proceedings, shall be taken by 
the chamber in relation to the Bill, clause, or amendment, and effect shall be given to 
such direction. 

28 (1) The provision in section 36 of the principal Act, imposing a limit 

Composition of Governor- on the number of members of the Governor-General’s 
General’s executive council. executive council, shall cease to have effect. 

(2) The provision in section 36 of the principal Act as to the qualifica- 
tion of members of the council shall have effect as though the words “ at the time of 
their appointment” were omitted and as though after the word “ Scotland ” there were 
inserted the words “ or a pleader to the High Court ” and as though “ ten years 9t were 
substituted for “five years”. 

(3) Provision may be made by rules under the principal Act as to the qualifica- 
tions to be required in respect of members of the Governor-General’s executive council, 
in any case where such provision is not made by section 36 of the principal Act as 
amended by this section. 

(4) Sub-section (2) of section 67 of the principal Act (which provides 
that, when and so long as the Governor-General’s executive council assembles in a 
province having a Governor, the Governor shall be an extraordinary member of the 
council) shall cease to have effect. 

29. [****] 

PART III. 

SECRETARY OF STATE IN COUNCIL. 

30. The salary of the Secretary of State, the salaries of his under-secretaries, and 

any other expenses of his department, may, notwithstand- 
Payment of salary of Secre- ing anything in the principal Act, instead of being paid 

moneys proJide^b’y Padia- out of the avenues of India, be paid out of moneys provid- 
ent. ed by Parliament, and the salary of the Secretary of 

State shall be so paid. 

31. The following amendments shall be made in section 3 of the principal 

Act in relation to the composition of the Council of India, 
Council of India. the qualification, term of office, and remuneration of its 

members : — 

(1) The provisions of sub section (1) shall have effect as though “ eight ” and 

4 ‘ twelve ” were substituted for “ ten ” and “ fourteen,” respectively, as the minimum 
and maximum number of members, provided that the council as constituted at the 
time of the passing of this Act shall not be affected by this provision, but no fresh 
appointment or re-appointment thereto shall be made in excess of the maximum pres- 
cribed by this provision. u 

(2) The provision of sub-section (3) shall have effect as if one half '* were 
substituted for “ nine ” and “India” were substituted for “British India/’ 

(3) In sub-section (4) 44 five years ff shall be substituted for “ seven years ” 
as the terms of office of the members of the council provided that the tenure of office 
of any person who is a member of the council at the time of passing of this Act shall 
not be affected by this provision. 

(4) The provisions of sub-section (8) shall cease to have effect and in lieu 
thereof the following provisions shall be inserted : 
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“ There shall be paid to each member of the Council of India the annual salary 
of twelve hundred pounds : Provided that any member of council who was at the 
time of his appointment domiciled in India shall receive, in addition to the salary 
hereby provided, an annual subsistence allowance of six-hundred pounds. 

Such salaries and allowances may be paid out of the revenues of India or out 
of moneys provided by Parliament. ” 

(5) Notwithstanding anything in any Act or rules, where any person in the- 
service of the Crown in India is appointed a member of the council before completion 
of the period of such service required to entitle him to a pension or annuity, his- 
service as such member shall, for the purpose of any pension or annuity which would 
be payable to him on completion of such period, be reckoned as service under the 
Crown in India whilst resident in India. 

32 . (1) The provision in section 6 of the principal Act which prescribes the 

quorum for meetings of the Council of India shall cease to 
Further provisions as to h ave e ff ec ^ anc } the Secretary of State shall provide for 
)dn ‘ of ^ n< K4 quorum by directions to be issued in this behalf. 

(2) The provision in section 8 of the principal Act relating to meetings of 
the Council of India shall have effect, as though “month’* were substituted for “week.” 

(3) Se 'tion 10 of the principal Act shall have effect as though the words “ all 
business of the council or committees thereof is to be transacted” were omitted, and 
the words “ the business of the Secretary of State in Council or the Council of India 
shall be transacted, and any order made or act done in accordance with such direction, 
shall, subject to the provisions of this Act, be treated as being an order of the Secre- 
tary of State in Council” were inserted in lieu thereof. 

PART IV. 

The Civil Services in India. 

33 to 36 . [* * * ”] 

Appointments to the Indian 07 / *\ r>i * * 

Civil Service Oi. KiJ i J 

(2) The Indian Civil Service (Temporary Provisions) Act, 1915, which confers 
power during the war and for a period of two years thereafter to make appointments to 
the Indian Civil Service (without examination), shall have effect as though “ three 
years” were substituted for “two years”. 

* * * * 

PART VI. 

General. 

43 . Any assent or disallowance by His Majesty, which under the principal Act is 

required to be signified through the Secretary of State in 
Signification of Royal Ass- Council, shall as from the passing of this Act be signified: 
ent * by His Majesty in Council. 

44 . t* + * * *3 

45 . (1) The amendments set out in Parts I and II of the Second Schedule to* 

this Act being amendments to incorporate the provisions 
Amendments of principal 0 f t ^ s Act * n t h e p r j nc i pa i ^ct, and further amendments- 
Act to carry Act into e ec , conse q uen ^i a l 0 n or arising out of those provisions, shall 
et ^ be made in the principal Act, and any question of inter- 

pretation ^hall be settled by reference to the principal Act as so amended. The provi- 
sions of the principal Act specified in Part III of that schedule, being provisions which 
are obsolete or unnecessary, or which require amendment in detail, are hereby repealed 
or modified, and shall be dealt with, in the manner shown in the second column of 
that schedule. 

(2) Every enactment and word which is directed by the Government of India' 
(Amendment) Act, 1916, or by this section and the Second Schedule to this Act, to be 
substituted for or added to any portion of the Government of India Act, 1915,. 
shall form part of the Government of India Act, 1915, in the place assigned* 
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to it by the Government of India (Amendment) Act, 1916, or that schedule ; 
and the Government of India Act, 191s, and all Acts, including this Act, which 
refer thereto, shall, after the commencement of this Act, be construed as if the said 
enactment or word had been enacted in the Government of India Act, 1915, in the 
place so assigned, and, where it is substituted for another enactment or word, had 
been so enacted in lieu of that enactment or word. 

A copy of the Government of India Act, 19 15, with the amendments, whether by 
way of substitution, addition, or omission, required by the Government of India (Amend- 
ment) Act, 1916, and by this section and the Second Schedule to this Act, shall be 
prepared and certified by the clerk of the parliaments, and deposited with the rolls of 
parliament, and His Majesty’s printer shall print, in accordance with the copy so certi- 
fied, all copies of the Government of India Act, 1915, which are printed after the pas- 
sing of this Act, and the Government of India Act, 1915, as so amended, may be cited 
as “The Government of India Act.” 

Sub-section (3) of section 8 of the Government of India (Amendment) Act, 
1916, is hereby repealed. 

46. [* * * ] 


Short title, commencement, 


provisions. 


47. (1) This Act may be cited as The Government 
OF India Acr, 1919, and t.he principal Act, as amended 
by any Act for the time being in force, may be cited as the 
Government of India Act. 

(2) This Act shall come into operation on such date or dates as the Governor- 
General in Council, with the approval of the Secretary of State in Council, may appoint, 
and different dates may be appointed for different provisions of this Act, and for 
•different parts of India. 

On the dates appointed for the coming into operation of the provisions of this 
Act as respects any executive or legislative council all the members of the council, then 
in office shall go out of office, but may, if otherwise qualified, be re-appointed, renomi- 
nated, or re-elected as the case may be, in accordance with the provisions of the prin- 
cipal Act as amended by this Act. 

(3) & (4) l* * * * *] 

(5) If any difficulty arises as to the first establishment of the Indian Legislature 
or any legislative Council after the commencement of this Act or otherwise in first 
giving effect to the provisions of this Act, the Secretary of State in Council or the 
Governor General in Council, as occasion may require, may by order do anything which 
appears to them necessary for the purpose of removing the difficulty. 


[* 


SCHEDULE I. 

* * 


SCHEDULE II. 

PART I. 

The provisions of this Act set oat in the first column of the following table shall be incorporat- 
ed in the principal Act in the manner shown in the second column of that table, subject to the modi- 
fications specified in the third column of that table. 

[N.B . — Omitted as these provisions have been incorporated in the principal Act.] 

PART II. 


The provisions of the principal Act specified in the first column of this table shall be amended 
in the manner shown in the second column. 

\_N.B . — Omitted as these provisions have been incorporated in the principal Act.] 


THE GOVERNMENT SAVINGS BANKS ACT (V OF 1873).i 

Rep. in pt., Act 12 of 1873 ; Act 16 of 1874 ; Act 12 of 1891. 

Am., Act n of 1916 ; Act 17 of 1917 ; Act 16 of 1923. 

Declared in force-in the Sonthal Parganas, Reg. 3 of 1872, S. 3, as amended by Reg. 3 of 
1899, S. 3 ; in the Arakan Hill District, Reg. I of 1916, S. 2 ; in Upper Burma (except the Shan 
States), Act 13 of 1898, S. 4. 

1 For the Statement of Objects and Reasons to Proceedings in Council, see ibid. 1872, Supple- 
the Bill, which was based upon the Trustee Sav- ment, pp. 727, 74 3 5 1873, Supplement, 

ings Banks Act, 1863 (26 & 27 Viet., c. 87), S. 30, pp. 150 and 221. 
see Gazette of India, 1872, Pt. V, p. 575 ;for 
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PREFATORY NOTE. —“Savings Banks are institutions for the purpose of receiving small 
deposits ot money and investing them for the benefit of the depositors at compound interest. They are 
generally managed by benevolent persons, who seek no remuneration for their services. In India 
these banks are managed by the State. They originated in the latter part of the 1 8th century— a 
period marked by a great advance in the organization of piovident habits in general. Such banks are 
now almost universally established throughout tne civilized world. 


THE GOVERNMENT SAVINGS BANKS ACT (V OF 1873). 


CONTENTS. 
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Preamble 


[28//1 January, 1873. 

An Act to amend the Law relating to Government Savings Banks . 
WHEREAS it is expedient to amend the law relating to the payment of deposits 
in Government Savings Banks ; it is hereby enacted as 
follows : — 


Preliminary. 

, 1 . This Act may be called The GoVi rnment 

Short “ tle - Savings Banks Act, 1873. 

Local extent. It extends to the whole of Eritish India. 

[Commencement .] Rep. by the Repealing Act y 1874 (AT/ of 1874). 

2. [Repeal of Act XXVI of 1855.] Rep. by the Repealing Act , 18 73 ( XII of 


1873). 

Interpietation-clause. 


3 . In this Act — 


depositor ” means a person by whom, or on whose behalf, money has been 
heretofore, or shall be hereafter, deposited in a Government Savings Bank ; and 
“ deposit ” means money so deposited : 

[“Secretary ” means in the case of a Post Office Savings Bank, the Post 
Master General appointed for the area in which the Savings Bank is situate.] 1 

[“ minor ” means a person who is not deemed to have attained his majority 
under the Indian Majority Act, 187s.! 2 


Sec. 3 . — 1 Substituted by Act XVI of 1923 for 2 Substituted by Act XIII of 1916 for 
the original definition ‘ Secretary'’ includes every the original definition “minor” means a person 
person empowered to manage a Government who has not completed the age of eighteen years. 
Savings Bank. 
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Deposits belonging to the Estates of deceased Persons. 

[ 4 . If a depositor dies and probate of his will or letters of administration of his 
estate or a certificate granted under the Succession Certi- 
to Payment °<1 eath of deposi- fi cate Act, 1889, is not within three months of the death 

of the depositor produced to the Secretary of the Govern- 
ment Savings Bank in which the deposit is, then — 

(a) if the deposit does not exceed three thousand rupees, the Secretary may 
pay the same to any person appearing to him to be entitled to receive it or to adminis- 
ter the estate of the deceased, or 

( b ) if the deposit does not exceed one-hundred rupees, any officer employed in 
the management of a Government Savings Bank, who is empowered in this behalf by a 
general or special order of the Governor General in Council, may, subject to any 
general or special orders of the Secretary in this behalf, pay the deposit to any person 
appearing to him to be entitled to receive it or to administer the estate.] 1 

5 . Such payment shall be a full discharge from all 

Payment to be a discharge. further ]iabUity in respect of thc money so p aid ; 


But nothing herein contained precludes any executor or administrator, or other 
representative of the deceased, from recovering from the 
avmg of light of executor. person receiving the same the amount remaining in his 
hands after deducting the amount of all debts or other demands lawfully paid or dis- 
charged by him in due course of administration. 

And any creditor or claimant against the estate of the deceased may recover 
his debt or claim out of the money paid under this Act or 
[ * * * ] 2 [Act No. XXVI of 1855], 3 to any person, and 
remaining in his hands unadministered, in the same manner and to the same extent 
as if the latter had obtained letters of administration of the estate of the deceased. 


Saving of right of creditor. 


6. The Secretary of any such Bank [or any officer empowered under section 4]* 
Security for due administia- niay ta ^ e such security as he thinks necessary from any 
tion. person to whom he pays any money under section 4 for 

the due administration of the money so paid, 
and he may assign the said security to any person interested in such 
administration. 


7 . For the purpose of ascertaining the right of the person claiming to be entitled 

as aforesaid, the Secretary of any such Bank [or any offi- 
I ower to administer oath. cer empowered under section 4]* may take evidence on, 

oath or affirmation according to the law for the time being relating to oaths and 
affirmations. 

Any person who, upon such oath or affirmation, makes any statement which is 
false, and which he either knows or believes to be false or 
Penalty for false statements. joes not believe to be true, shall be deemed guilty of an 

offence under section 193 of the Indian Penal Code. 

8 . Where the amount of the deposit belonging to the estate of a deceased depo- 

sitor does not exceed [three thousand rupees] 5 such 
commat hie amount shall be excluded in computing the fee chargeable, 

' F * under the Court-fees Act, 1870, on the probate, or letters 

of administration, or certificate (if any), granted in respect of his property : 

Provided that the person claiming such probate or letters or certificate shall 
exhibit to the Court authorised to grant the same, a certificate of the amount of the 
deposit in any Government Savings Bank belonging to the estate of the deceased. Such 


Sec. 4. — 1 Section 4 was substituted by Act 
XVI of 1923, S. 2. 

Sec. 5 . — * 'J lie words “the said*’ were repealed 
by the Repealing and Amending Act (XII of 
l8o(). 

8 Act XXVI of 1855 was repealed by S, 2 of 
this Act. 


Sec*. 6 and 7 .— 4 The words “or any officer 
err powered under section 4” were inserted by 
Act XVI of 1923* S. 3. 

Sec. 8 . — 5 The words “three thousand rupees”" 
weie substituted for the words “one thousani 
rupees ” by Act XVII of 1917. 
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Payment of cl 
minor or guardian. 


Payment of deposits belong- 
ing to lunatics. 


•certificate shall be signed by the Secretary of such Bank, and the Court shall receive 
it as evidence of the said amount. 

9 . Nothing hereinbefore contained applies to money belonging to the estate of 

any European officer, non-commissioned officer or soldier 

•belonging ,o estau -s°«rf' Tut* W"* >“ Her Ma i est y's service in India, or of any Euro- 
pean soldiers or deserters. pean who, at the time of his death, was a deserter from 

the said service. 

Deposits belonging to Minors. 

10. Any deposit made by, or on behalf of, any minor may be paid to him per- 

sonally if he made the deposit, or to his guardian for his 
Payment of deposits to use jf the deposit was made by any person other than the 

minor, together with the interest accrued thereon. 

The receipt of any minor or guardian for money paid to him under this section 
shall be a sufficient discharge therefor. 

11. All payments of deposits heretofore made to 
Legalisation of like pay- minors or their guardians by any Secretary of a Govern- 
ments heretofore made. ment Savings Bank shall be deemed to have been made in 

accordance with law. 

Deposits belonging to Lunatics . 

Payment of deposits belong- 12. If anv depositor becomes insane or otherwise 

mg to lunatics. . , , r “ , . . 

incapable of managing his affairs, 

and if such insanity or incapacity is proved to the satisfaction of the Secretary 
of the Bank in which his deposit may be, 

such Secretary may, from time to time, make payments out of the deposit to any 
proper person, 

and the receipt of such person, for money paid under this section, shall be a 
sufficient discharge therefor. 

Where a committee or manager of the depositor’s estate has been duly appoint- 
ed, nothing in this section authorizes payments to any person other than such com- 
mittee or manager. 

Deposits made by Married Women. 

13. Any deposit made by or on behalf of a married woman, or by or on behalf of a 

woman who afterwards marries, may be paid to her, whether 
Payment of married women’s or not the Indian Succession Act, 1865, section 4, applies 
< eposits. to k er marr j a g e . an d her receipt for money paid to her 

under this section shall be a sufficient discharge therefor. 

Rides. 

14. All certificates under section 8, and all payments under section 10, section 12 

Rules ree 1 * or sect * on shall be respectively granted and made 

under section 8 ? and payments by the Secretar y of the Bank > subject to such rules COnsis- 
nnder section 10, 12 or 13. tent with this Act as the Governor-General in Council may, 

from time to tinv\ prescribe. 

THE GOVERNMENT SEAL ACT (III OF 1862).i 

Short title given, Act 14 of 1897. 

Declared in force throughout British India except as regards the Scheduled Districts Act 15 of 
1874, S. 3. 

[28/fr February, 1862. 

An Act to amend the law relating to the use of a Government Seal . 

WHEREAS it is expedient to adapt the law relating to the use of a Government 
_ , , seal to the present form of the Government in India : it is 

enacted as fo ows : — 


Payment of married women’s 
■deposits. 


1 Short tide, “ The Government Seal Act, Bill which became Act III of 1862, see Calcutta 

1862.” Ste the Indian Short Titles Act, 1897 Gazette, 1862, p. 466 For proceedings in Coun- 
(XIV of 1897). cil relating to the Bill, see Ibtd. % Supplement, 

For Statement of Objects and Reasons of the pp. 28 and 71. 
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Whenever it is required by any Regulation of a Local Government, or by any 
Act of the Govemer-General of India in Council, that the 

sefi'of East India Company? seal of the EaSt India Com P ar >y ^all be affixed on behalf 

or by the authority of the Government to any instrument or 
document, it shall be lawful, if the seal is to be affixed on behalf or by the authority of 
a Local Government, to affix in lieu of the seal of the East India Comp- ny a seal bear- 
ing the designation of such Local Government, or, if the seal is to be affixed on behalf 
or by the authority of the Government of India, a seal bearing the inscription “Govern- 
ment of India” ; and such instrument or document so sealed shall to all inten s and 
.purposes be as valid and effectual as if the seal so used had been that of the East 
India Company. 1 


THE GOVERNMENT SECURITIES ACT (X OF 1920). 

See Under Indian Securities Act (X of 1920). 


THE GOVERNMENT TRADING TAXATION ACT (HI OF 1926). 

PREFATORY NOTE. — One of the resolutions of tlio Imperial Economic Conference, 
1923, was to the effect that the several Parliaments of Great Britain, the Dominions and 
India should be invited to enact at the, earliest opportunity a declaration that the general 
and particular provisions of its acts or ordinances imposing taxation shall be deemed to 
apply to any commercial or industrial enterprise carried on by or on behalf of any other 
such Governments in the same manner in all respects as if it were carried on by or on 
behalf of a subject of the British Crown. This resolution has been accepted by the 
Government of India and the present Act has been enacted in order to give effect to it. 
Th'j Act follows, with suitable modifications, the wording of section 25 of the British 
Finance Act, 1925 (15 and 1G Geo. V, Chap. 36). 


[24/// February , 1926. 

An Act to determine the liability of certain Governments to taxation in British 
India in respect of trading operations. 

WHEREAS it is expedient to determine the liability to taxation for the time being 
in force in British India of the Government of any part of His Majesty’s Dominions, 
exclusive of British India, in respect of any trade or business carried on by or on behalf 
of such Government ; it is hereby enacted as follows : — 

Short title and commence* 1 . (1) This Act may be called The GOVERNMENT 

ment. TRADING TAXATION ACT, 1926. 

(2) It shall come into force on such date as the Governor-General in Council 
may, by notification in the Gazette of India , appoint. 

2 . (1) Where a trade or business of any kind is carried on by or on behalf of the 

Government of any part of His Majesty’s Dominions, 
Liability of certain Govern- exc i us jve of British India, that Government shall, in 

trading 1 operations!” reSpeCt ° respect of the trade or business and of all operations con- 

nected therewith, all property occupied in British India 
and all goods owned in British India for the purposes thereof, and all income arising in 
connection therewith, be liable — 

(a) to taxation under the Indian Income-tax Act, 1922, in the same manner 
and to the same extent as in the like case a company would be liable ; 

(b) to all other taxation for the time being in force in British India in the 
same manner as in the like case any other person would be liable. 

(2) For the purposes of the levy and collection of income-tax under the Indian 
Income tax- Act, 1 922, in accord a nce with the provisions of sub-section (1). any Govern - 

1 "Legislation on this subject was originally of the East India Company,’ and the Government 
suggested in order to meet a difficulty respecting of Bombay were advised by their law officers that 
the seal to be used under Act XIX of 1838 (for no other seal could properly be used for such cer- 
4 he registration of coasting-vessels in the Bombay tificates until some Act should be passed ‘prescri* 
Presidency'). S. 8 of that Act requires that certi- bing the seal to be used in lieu of the seal of the 
£cates of registry ‘shall be sealed with the seal East India Company’. ” 

149 
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merit to which that subjection applies shall be deemed to be a company within the 
meaning of that Act, and the provisions of that Act shall apply accordingly. 

(3) In this section the expression “His Majesty’s Dominions” includes any 
territory which is under His Majesty’s protection or in respect of which a mandate is 
being exercised by the Government of any part of His Majesty’s Dominions. 


THE GUARDIANS AND WARDS ACT (VIII OF 1890). 

Rep. in pt. (as to Burma), Act 13 of 1898, S. 18; Act 5 of 1900, S. 48. 

Rep. in pt. (in the Central Provinces and the Sambalpur District), Act 24 of 1899. 

S. 53 rep., Act 5 of iqc8 

Declared in force— in the Sonthal Parganas Reg. 3 of 1872, S.3, as amended by Reg. 3 of 
1899, S. 3 ; in the Angul District, Reg 3 of IQ13, S. 3. ; in Upper Burma (except the Shan States )> 
Act i 3 of 1898, S. 4. 
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THE GUARDIANS AND WARDS ACT (VIII OF 1890).i 

[21s/ March , 1890. 

An Act to consolidate and amend the law relating to Guardian and Ward . 

WHEREAS it is expedient to consolidate and amend the law relating to guardian 
and ward ; it is hereby enacted as follows : — 

CHAPTER I. 

PRELIMINARY. 

Title, extent and commence- 1 . (1) This Act may be called The GUARDIANS 

ment. AND WARDS ACT, 1890. 


1 For Statement of Objects and Reasons, see 
Gazette of India, 1886, I t V, p. 77 ; for Report 
of the Select Committee, see ibid., 1890, Pt, V, 
p. 77 and for Debates in Council, see ibid. 1 886, 
Supplement, pp. 419 and 666 and ibid 1890, 
Pt. VI, pp. 33 and 45. 

For Civil Rules of Practice made by the High 
Court, Madras, under the Code of Civil Piocedure 
and certain other Acts, for observance by the 
subordinate Civil Courts of the Presidency except 
the Madras Small Cause Courts, see Fort St. 
George Gazette, 1905, Supplement, p. 1. 

Sec. 1. GENERAL. — Difference between the 
old Act (Act XL of 1858) and the present Act. 19 
Cal. 301. Act is exhaustive. 30 Mad. 807-24 
I. C. 290 (P. C.). The provisions of the Code 
will apply to proceedings under this Act unless 
the contrary is expressly declared therein 7 P. 
R. 1S9S. Nature of proceedings under the Act. 
See 1 ->7 I. C. 606. Proceedings undei the Act 
cannot be attacked for lack of formality and 
precision of procedure which the C.P. Code exacts 
from a Court in India in suit properly so called. 
44 A. 387=20 A. 1 .. J. 468 -- 1922 All. 338. The 
exeicise of parental jurisdiction in guardianship 
matters by a Disttict Judge cannot be guided by 
hard and fast rules, and if the order passed is on 
the whole a reasonable one, it will not be inter- 
fered with on appeal, (/bid.) A guardian can- 
not be appointed to the property of the minor 
membei of an undivided Hindu family possessed 
of no sepai ate property A guardian cf the per- 
son of such a minor may be appointed. 19 PL 
309 (F. B.). See also 43 P. R 19C9 - 1 I.C. 745 1 
25 All. 4C7 , 30 Bom. 152. 

POWERS OF High Court,— The High Court 
has the power to appoint a guardian for an in- 
fant or his estate, irrespective of the Act. 16 1L 
634 (R., 19 B. 96, 10 P. R. 1904) See also ( 1913) 
M. \V. N. 906 21 I. C. 545. 'I he powers and 

the jurisdiction of the Court, vested in it cannot 
be ousted by any agreement of the parties. 4 
Bom L. R. 963. Jurisdiction of District Court 
in regard to minors is confined only to the powers 
expressly conferred on it by the Guardians and 
Wards Act. 40 Bom. 600= 18 Bom. L. R. 582. 
The powers conferred upon the District Court are 
totally dissimilar to its powers as a Court of 
Ordinary Civil Jurisdiction and so an order pur- 
porting to be made under the Act which is not 
warranted by its provisions cannot be considered 
as a decree in a suit. 36 Mad. 39 =5 13 I.C. 2 51 
= 2 2 M. L. J 193 (36 Cal. 193 ; *4 W.R. 193 ; 

9 All. 191, Dist.). There is nothing in the Act 
to prevent the Court from making a declaration 
that a-person appointed by will is the guardian 
of a minor. 3 M.L.T. 182. 


Nature of Jurisdiction.— In dealing with 
the custody of illegitimate children, the Courts 
in England are governed by equitable rules and 
exercise equitable jurisdiction. One of these 
rules is that the desire of the mother of an ille- 
gitimate child as to its custody is primarily to 
be considered. 5 Bur. L. T. 164 = 1 7 Ind. Cas. 
026. This equitable rule should be adopted in 
the case of parties in this country, neither the 
father nor the mother has any absolute right to 
thecustody of thfir illegitimate child. (Ibid ) The 
District Couit should not assume direct respon- 
sibility under the Act for the marriage of minors 
forw’hom a per«onal guardian has been appoint- 
ed. 98 P.R. 1914 = 27 Ind. Cas. 381 (22 B. 509, 
F.) There is no provision in the Act authorizing 
the court to compel a person in possession of a 
minor’s property to hand it over to the person 
appointed guardian. 13 Ind Cas. 386. The 
scheme of the Act is to entiust the District 
Court, with the duty of looking after the welfare 
of the minor’s person and property and for this 
purpose, give*? it power to appoint a guardian. 
The guardian is really the hand of the District 
Court and is to act under its advice (control and 
constant supervision). The enforcement of lights 
or claims of the ward or against the ward is left 
to be regulated by ordinary proceedings by suits 
and the Act does not provide any machinery for 
decisions upon or enforcing any such claims 
though so fai as the guardian is concerned, the 
District Court is vested with very wide discipli- 
nary powers over him in order that it may 
enforce the orders passed against him under the 
Act. 36 M. 39 - 22 M. L. J. 193 = 13 Ind. Cas. 
251. Agency tract — Ex parte order of agent 
appointing guardian of infant — Appeal lies to 
High C ourt. 18 M. 227. A mandatory order 
directing the defendant to take possession of the 
persons of infants and bring them back to India, 
should not be made, as, if the minor resisted the 
defendant, it would expose him to a pioceeding 
under a writ of habeas corpus. a8 Mad. 807 = 
41 I. A. 314 -27 M.L J. 30^18 C.W.N. 1089 = 24 
I.C. 290 (P.C )- Unauthorized alienation by a 
certificated guardian in excess of the powers is 
void. t8 C. 250 (doubted in 24 C. 265 = 1 
C.W.N. 453). Orders apparently under this Act 
made without jurisdiction — Proceedings not had 
bona fide, orders in — Consent obtained by judicial 
pressure — Judge, no arbitiator, see 16 C.W.N. 
444. Courts have a discretion to appoint a person 
other than the one who on the ground of rela 
tionship may have a prior claim. 5 M.L.T. 208 
4 Ind, Cas, 1117, Effect of Act on inherent 
jurisdiction of Court. 19 C.W.N. 84. In enquiry 

nnrl«r tKr Art infm-Mt of minor to lift thft Dr ft- 
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(2) It extends to the whole of British India, inclusive of [*• * * *]* 

British Baluchistan ; and 

(3) It shall come into force on the first day of July, 1890. 

2 . (1) On and from that day the enactments mentioned in the schedule shall 

be repealed to the extent specified in the third column 
RepeaI * thereof. 

(2) But all proceedings had, certificates granted, allowances assigned, obliga- 
tions imposed, and applications, appointments, orders and rules made under any of 
those enactments shall, so far as may be, be deemed to have been respectively had, 
granted, assigned, imposed and made under this Act ; and 

(3) Any enactment or document referring to any of those enactments shall, so 
far as may be, be construed to refer to this Act or to the corresponding portion thereof. 

3. This Act shall be read subject to every enactment heretofore or hereafter 

passed relating to any Court of Wards by the Governor- 
Savmg of jurisdiction of Q enera i j n Council or by a Governor or Lieutenant- 

«d High Courts. Governor in Council ; and nothing in this Act shall be 

construed to affect, or in any way derogate from, the 
jurisdiction or authority of any Court of Wards, or to take away any power posse sed 
by any High Court established under the Statute 24 and 25 Victoria, Chapter 104 (an 
Act for establishing High Courts of Judicature in India). 

4. In this Act, unless there is something repugnant 
Definitions. j n the subject or context, — 

(1) “ minor ” means a person who, under the provisions of the Indian Majority 
Act, 1875, is to be deemed not to have attained his majority : 

(2) “ guardian '* means a person having the care of the person of a minor or of 
his property, or of both his person and property : 

(3) “ ward ” means a minor for whose person or property, or both, there is a 
guardian : 

(4) “ District Court ” has the meaning assigned to that expression in the Code 
of Civil Procedure, and includes, a High Court in the exercise of its ordinary original 
civil jurisdiction : 

2 [(5) 'the Court ” means — 

(a) the District Court having jurisdiction to entertain an application under 
this Act for an order appointing or declaring a person to be a guardian : or 

(b) where a guardian has been appointed or declared in pursuance of any 
such application — 


dominant consideration in making the order — 
Protracted enquiry unnecessary. 249 P.L.R. 1914* 

WHO CAN APPLY, AND FOR WHAT PURPOSE. 
— Any friend of the minor can invoke the pro- 
tection of the court m case of a minor being ill- 
treated, but a stranger must satisfy the Court 
that welfare of the minor would be better secured 
by removing the father from the lawful custody. 
64 I.C. 576 = 23 Bom. L.R. 1225. Thus in castes 
not permitting widow-remarriage where infant 
girls are manied, a stranger cannot successfully 
deprive the father of the custody of the infant 
daughter who is about to be given in marriage. 
{Ibid.) There is no machinery under the Act to 
work out the right of the mother, under Muham- 
madan Law, to visit her child in the custody of 
the father as guardian. 59 I.C. 562 = 13 Bur. 
L.T. 86. The provisions of the Act should not be 
put in force in order to enable a husband to get 
possession of the person of his wife, 67 I.C. 
882=3 P.L.J. 293. 

8ec. 1 (2). — * The words “ Upper Burma, 
and ” were repealed by the Fifth Schedule to the 
Burma Laws Act (13 of 1898). 


Sec. 3. — Appellate Court, power of, to make ad 
interim order appointing guardian. 3 (\ 1 . J. 29 
(28 C. 734. R.) Fol. in 38C. 927 = 3 C.L J. 67. A 
minor cannot sue through a next friend for pos- 
session of the propel ty from the defendant, which 
the latter claims to hold ar> de jur * guardian. 
The proper remedy is to apply for appoint- 
ment of guardian or property under this Act. 21 
Nag. L.R. 75=89 I C. 55 = 1925 Nag. 328. 

Sec. 4 (2).— A de facto guardian i-> a guardian 
within S. 4 (2) and is removed from guardian- 
ship under S. 7 (2) by the Court’s order ap- 
pointing guardian. 51 I.C. 236 = 16 M.L.J. 1 9. 

Sec. 4 (6). —Minors who had left before the 
institution of the suit for England and were living 
there, were not “ordinarily resident” in the dis- 
trict and hence were beyond the jurisdiction of 
the District Court. 38 Mad. 807 = 41 I.A. Ji4« 
27 M.L.J. 30 = 24 I.C. 290 fP.C ). Under the 
Act a suit inter partes is not the form of proce- 
dure prescribed for proceedings in a District 
Court. (Ibid. ) 

2 Inserted by Act IV of 1926 S. 2. 
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(/) the Court which, or the Court of the officer who, appointed or declared the 
guardian or is under this Act deemed to have appointed or declared the guardian ; or 

(ti) in any matter relating to the person of the ward the District Court having 
jurisdiction in the place where the ward tor the time being ordinarily resides ; or 

(c) in respect of any proceeding transferred under S. 4-A, the Court of the 
officer to whom such proceeding has been transferred.] 

(6) “Collector’’ means the chief officer in charge of the revenue-administration 
of a district, 1 and includes any officer whom the Local Government, by notification in 
the official Gazette, may, by name or in virtue of his office, appoint to be a Collector 
in any 1 cal area, or with respect to any class of persons, for all or any of the purposes 
of this Act : 

(7) “ European British subject ” means an European British subject as defined 
in the Code of Criminal Procedure, 1882, and includes any Christian of European 
descent ; and 

(8) “prescribed” means prescribed by rules made by the High Court under this 

Act. 

2 [ 4 -A. (1) The High Court may, by general or special order, empower any officer 
exercising original civil jurisdiction subordinate to a Dis- 
trict Court, or authorize the Judge of any District Court 
to empower any such officer subordinate to him, to dis- 
pose of any proceedings under this Act transferred to 
such officer under the provisions of this section. 

District Court may, by order in writing, transfer at any 
stage any proceeding under this Act pending in his Court for disposal to any officer 
subordinate to him empowered under sub-section (1). 

(3) r l he Judge of a District Court may at any stage transfer to his own Court 
or to any office! subordinate to him empowered under sub-section (1) any proceeding 
under this Act pending in the Court of any other such officer. 

(4 V\ ht n any proceedings are transferred under this section in any case in 
which a guardian has been appointed or declared, the Judge of the District Court 
may, by ord< r in writing, declare that the Court of the Judge or officer to whom they 
are tiansfemd shall, for all or ; ny of the purposes of this Act, be deemed to- 
be the Coutt which appointed or declared 1 he guardian.] 

CHAPTER IL 

Appointment and Declaration of Guardians. 

5 . ( 1 ) Where a minor is an European British subject, 

. Powtr of p ; irtnls to a PP°! nt a guardian or guardians of his person or property, or both, 
subjects. m y be appointed by will or other instrument to take 

eflect on the death of the person appointing, — 

(^7) by the father of the minor, or 

(b) if the father is d^ad or incapable of acting, by the mother. 

(2) Where guardian^ have been appointed under sub-section (1) by both 
parents, they shall act jointly. 

6 . In the case of a minor who is not a European British subject, nothing in this 
Act shall be const? ued to take away or derogate from 
Saving of power to appoint an y p 0wer to a pp 0 i n t aguardian of his person or property, 

° l !tl Ca e or both, which is valid by the law to which the minor 

is subject. 


Fewer to Confer jurisdiction 
on subon ina?e judicial officers 
i.nd to transfer pioceedings to 
such officers. 

(2) The Judge of a 


Sec. 4, Cl 6.— 1 For appointments of Collec- 
tors under this sub-section in - 

(1 ) the Presidency of Bombay, see the Bom.R. 
& (>., Vol. I. 

(2) the United Provinces of Agra and Oudh, 
see U.I*. List of Local R. & O., Vol. I. 


The powers of the Local Government under 
this sub section have been delegated to the Com- 
missioner in Sind, vide notification No. 3453, 
dated 17th May, 1899, Bom. Govt, Gazette, 1899, 
Pt, 1, p. 686. 

See. 4*1.— 2 Inserted by Act IV of 1926, S. 3. 
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Power of the Court to make 7. (i) Where the Court is satisfied that it is for the 

order as to guardianship. welfare of a minor that an order should be made — 


See. 7 . APPOINTMENT OF GUARDIAN. - Under 
the Act,, it is open to a Court to appoint a guar- 
dian of the properties of a minor even though the 
minor is not entitled to present possession of 
these properties. 70 I. C. 360 — 14 L. W. 706. 
Such appointment will not interfere, with the 
right of the persons to possession of the properties 
as executor or trustee or otherwise, (Zbtd.) 
Where owing to disputes between rival claimants 
there is likelihood of the property being lost, a 
guardian should immediately be appointed. 96 I.C 
283. Appointment of person who has not applied 
as guardian not proper. 107 I. C. 397. An order 
appointing a husband as guardian of his minor 
wife cannot be passed in disiegaid of the Civil 
Court’s decree that he cannot have the custody of 
her person until she attained majority. 2 Lah.L. 
J. 509. The provisions of the Act should not be 
enforced to enable a husband to get possession of 
his wife which he has failed to do by execution of 
the decree obtained by him foi iestitution of con- 
jugal rights. 57 I. C. 882 (2)— 3 L. L. J. 293. 
Once the power of the Court L invoked it is its 
duty as soon as any dispute about the guardian- 
ship of the minor’s property or any allegation of 
detriment to the minor’s inteiests resulting from 
such dispute is propeily biought to its notice to 
set right the matters in the interests of the minor 
and appoint a piopei person as his guardian. 64 
I. C. 433. 

CONSIDERATIONS FOR THE COURT IN AP- 
POINT ING (iUARDl ANS. — The law does not make 
it incumbent upon the Court to grant every 
application fot guardianship. The welfare of the 
minor is the sole criterion in deciding whether a 
guardian should be appointed or not. 42 I.C. 
191 =90 P L. R 1917 ; bo w - R - 191 v- 19 R 
C. 783 = 118 P. L. R. 1913 ; 1 o 1 P. L. R. 1915 = 
2S I. C. 507= 16 P. W. R. 1915. See also 33 I. 
C. 77 = 19 M. L. T. 294 (Peisonal law of the 
minor should aKo be considered), A person can 
apply for the appointment of another guardian 
under S. 7, though an older of removal undei 

5. 39 is not obtained. 104 I.C. 562 = A I. R. 1927 
Oudh. 516. Where the dispute is as to the validity 
of the marriage of the minor and the matter is not 
free from difficulty, the court should refer them 
to a regular suit. ( Ihid .) An order of appointment 
of a guardian to a minor can only be made on 
the sole ground ot welfaie of the minoi; the court 
cannot go against the will of the minor especially 
when he is old enough to form an intelligent opi- 
nion. 11 I. C- 478 = 196 P. W. R. 1911. A Court 
should not entertain an application for a guardian 
to be appointed for a minor where the previous 
arrangements are quite satisfactory. 10 1 I. C. 
259. Where there is nothing established against 
a father except that he and his wife are on bad 
terms and living apart, he is entitled to the cus- 
tody of his child. 18 L. W. 173 = C 1923) M. W. 
N. 668= 1924 Mad. 45. As to the natuie of the 
father’s right, see also 6 L L. J. 597 =83 I.C. 308 
= 26 Punj L. R. 12 = 1925 Lah. 2co. The fact 
that he at one time agreed to allow the child to 
remain with the mother is immaterial as it is a 
revocable agreement. {Ibid.') So also leaving 
child even with a mere friend. 96 I. C 617 = A. C. 

6. 1926 All. 687. A mother should be left 
undisturbed as regards the guardianship of 


her minor girl, where there is no property to 
be administered by the court and a statutory 
guardian is unnecessary. 84 P. R. 1915 = 
31 I. C. 237 = 176 P W. R. 1915 The 
re-marriage of a mother is not a sufficient reason 
to deprive her of the custody of her children. 2S 
I.C. 507 = 36 P. W. R. 1 9 r5 . The quesiion in 
cases of guaidianship always is, whether it is for 
the welfare of the minor to appoint a guardian. 
{/bid.) When the mother of a minor is manag- 
ing the affairs of her son pioperly, no guardian 
need be appointed. 60 P. W. R. 1913 = 19 I. C. 
783. A mother is the proper guardian for the 
person and property of a minor, until the contiary 
is pioved 19 I. C. 428 = 12 P. W. R 1913. 
Where no charge of waste or mismanagement 
had been proved, the mere desire of the relatives 
of the minor is not a sufficient reason for depriving 
the widowed mothet of her recognized cl, urn to 
be the guardian of her minor child’s property <>8 
L C. 474 The appointment of the min orb pater- 
nal aunt as guardian is proper when it is proved 
that the mother i« living in open adultery and has 
borne children of such connection. 30 P. W. R. 
191 4 = 23 I. C. 938. An uncle should not be pre- 
ferred specially when he is separate and was not 
on good terms with the minor’s father during his 
lifetime. 62 P. L. R. 1913 = 19 I.C. 428 = 12 
P. W. R. 1913. The fact that one seeks the 
assistance of her relatives in the management of 
the property is not objectionable, {/bid.) 

Interference with legal Rights of 
GUARDIANSHIP. — A Court can both in equity 
and undei the Act interfere with the legal lights 
of guardianship of the parents. 41 I.C. 571 = 
ir S. L. R 17. Tne welfare of the children 
should primarily be considered. The couit 
should ascertain what would be for the welfare of 
the minors, whether any of them was sufficiently 
advanced to make an intelligent preference, 
what means were at the disposal of such parents 
to provide for them in futur , and whether the 
father would under altered circumstances be able 
to piovide a fit home for his childten. (/<W. ) 
If the father is not able to provide a fit home he 
should be held to be not fit to be the guardian. 
The provisions of the Act aie iri no wav limited 
by the English practice. English decisions can- 
not be considered to ha\e any authority in India 
when dealing with a conflict between Hinduism 
and Islam. Change of religion by itself does not 
necessarily render a father unfit to be the 
guardian of his minor children, {/bid.) W he 1 her 
the general rule that a child should follow the reli- 
gion of the'father could apply without qualifica- 
tion to a case where the religion has been newly 
adopted by the father and is not that in which 
the child was born or reared {/bid.) 

EFFECT of order. — An order appointing a 
guardian is final (subject to any other order pas- 
sed in appeal) even if it was made under a mis- 
apprehension of the case. 52 I. C. 831 =73 p. 
R. 1919. Appointment of guardian of person 
and property of a minor under the Act means 
removal of natural guardian. 50 I.C. 580 ; 42 I. 
C. 505=6 L. W. 760. When a guardian is 
appointed by Court for minor’s property no other 
person not even the de facto guardian can legally 
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(a) appointing a guardian of his person or property, or both, or 

( b ) declaring a person to be such a guardian, the Court may make an order 
accordingly. 

(2) An order under this section shall imply the removal of any guardian who 
has not been appointed by will or other instrument or appointed or declared by the 
Court. 

(3) Where a guardian has been appointed by will or other instrument or appoint- 
ed or declared by the Court, an order under this section appointing or declaring an- 
other person to be guardian in his stead shah not be made until the powers of the guar- 
dian appointed or declared as aforesaid have ceased under the provisions of this Act. 

Person^ entitled to apply foi 8. An order shall not be made under the last fore- 
order. going section except on the application of — 


bind the minor’"* est.ite. 37 Mad. 38 = 21 M. 1 • 
1 . 1077 = 12 I C. 368. 

Ancestral Property.— No guardian can be 
appointed m re>pect of a Hindu minor’s undivided 
ancestral property. 46 I. C. 815 [25 All. 407 

(P. C.) Foil.]. 

TRUST Property. — No guaidian in respect of 
trust properties can be appointed under S. 7 ; nor 
can sanction be granted under S. 29 to sell the 
properties. Such a sale is invalid. 23 M L J. 267 

— 42 I.C. 273. A right to a portion of the income 
of the trust properties does not vest the properties 
in the beneficiary so as to attract the provisio* s of 
Ss. 7 and 29 of the Act ( Ibid ) 

SECURITY. — A conditional 01 tier “ that upon 
petitioner furnishing security he is appointed 
guardian of minor’s property ” is ultra vires and 
had oft imtio, 49 M. 809-24 L. W 707 -A. I. 

R. 1927 Mad. 36 51 M. L. J 726 (F. P ). (30 

M. L. J. 508, Foil.; 40 Mad. 775 = 37 I. G. 892, 
Overruled). The practice of issuing su'-pensoiy 
orders of guaidianship deprecated. {/bid.) 
The Act does not require two ordeis, viz , in- 
terim order of approval and a “ final ordei” of 
appointment of the guardian of propeity nor does 
it postpone the appointment till seemity is furni 
shed. 30 M. L. J. 508 --=3 \ I. C. 432. In case 
of a conditional older of appointment of a guar- 
dian the minoi’s natural guardian’s act done in 
good faith poor to the furnishing of secuiity by 
the guardian appointed aie valid. 40 Mad. 773 

— 37 I. C. S92. An order of appointment of a 
guardian of property of an infant on condition 
that he furnishes security is an order under S. 7 
(1) and not under S. 34 and is appealable undti 

S. 47 (4). 2* I C. 202. See also 49 Mad. 809. 

Practice and procedure.— T he pioceedings 

under S. 7 are summaiy. 63 I.C. 888 — 15 S. L. 
R. 175. Section contemplates only a summary 
inquiry followed by an order for the welfare of 
the minor. 40 Horn. 51J -35 I. C. 16. When a 
minor is to attain majority shortly, the Courts 
cannot prolong the age of minority by appointing 
a guardian under S 7. 38 Mad. 807 —27 M. L. J. 
30 = 18 C. W. N. 1089 = 24 I.C. 290 = 411* A. 
314 (P.C.). Ss. 7 and 8 do not necessarily require 
that when proceedings have been instituted on a 
proper application, application should be taken 
from the person whom the Court appoints, though 
certainly in practice it is more usual to take one. 
73 I. C. 256. A Court dealing with an appli- 
cation under the Act should not dispose of the 
matter in the absence of the applicant by making 
an order in favour of his opponent as though 
the absent person were a defaulter in a 


civil suit. 19 A. L. J. 489-63 I. C. 567. In 
determining whether a person is a minor the 
Com t. should take an independent view of its own 
and not adopt a finding in some civil suit that 
that person is a minor, {/bid.) When an appli- 
cation is made on the footing and with the claim 
that the minor is entitled to separate property, 
the court should appoint a proper person as 
guardian of his property leaving it to the guardian 
to in'-titate suits for the reco\eiy of the property 
claimed. 40 Bom. 513 = 35 I. C. 16 = 18 Bom. L. 
K. 343 - 

Mala FIDE APPLICATION.— Where no guar- 
dian for the person or piopeity of a minor was 
necessary, and a master instigated his servant 
who was the grandfather of the minor to make an 
application for appointing himself as the guardian 
so that the minor may be married to his ^on, it 
was held that it was not a bona fide judicial pro- 
ceeding and orders made thereon were wholly 
without jurisdiction. 15 (' L. J. 142 = 16 C. 
W N. 444. 

Testamentary Guardians, cl. (3).— Under 
Hindu Law, a man cannot appoint a testamentary 
guai dian for his minor nephew 12 I.C. 452 = 220 
P W. lv*. 1911. It is only where there is a 
written will appointing a guardian that a testa- 
mentary guardian stands in the way of the 
appointment of a statuatory guardian by the Court. 
16 L. W. 415— (1922) M. W. N. 167 = 1922 M. 
70 (1) ; see also 40 Mad. 672=34 I. C. 766 = 30 
M L J. 504 In an application for the appoint- 
ment of a guaidian of a minor, the C'ouit has 
juiisdiclion and is bound to consider the fact, 
that there is a will although no pi o bate had been 
granted in respect of the same. 42 Cal. 933 = 28 
I C. <372 = 19 C. W. N. 313. Where there is a 
testamentary guardian for a minor an older 
appointing another person to be his guardian shall 
not be made unless the court has ordered under 
S. 39 or S. 41. the removal of the testamentary 
guardian. 29 Bom. L. K. 1577. See also ico I. C. 
738 = 28 Punj. L K. 127. If the validity of the 
will is in question, it is discretionary with the 
court to defer decision of the question of guar- 
dianship until the question of probate has been 
determined. (I bid .) (17 Pom. 560; 16 Mad. 

380 ; 2Q Bom. 832, Ref.) European Biitish sub- 
jest— Whether mother can be preferred to testa- 
mentary guardian. 31 C.W.N. 394 = 101 I. C. 609 
-= A. I. R. 1927 Cal. 389. 

Sec. 8. — A court has no power to make an 
order appointing a guardian of minors except on 
a substantial application, 38 Cal. 226*= 15 C. W. 
N. 676 = 10 I. C. 334. The mere fact that the 
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Gz) the person desirous of being, or claiming to be, the guardian of the minor, or 

(6) any relative or friend of the minor, or 

(c) the Collector of ihe district or other local area within which the minor 
ordinarUy resides or in which he has property, or 

(d) the Collector having authority with respect to the class to which the minor 
belongs. 

9 . (i) If the application is with respect to the 
enwru7n h applfcation. <ll<:tt0n '° guardianship of the person of the minor, it shall be made 
F to the District Court having jurisdiction in the place where 

the minor ordinarily resides. 

(2) If the application is with respect to the guardianship of the property of the 
minor, it may be made either to the District Court having jurisdiction in the place 
where the minor ordinarily resides or to a District Court having jurisdiction in a place 
where he has property. 

(3) If an application with respect to the guardianship of the property of a minor 
is made to a District Court other than that having jurisdiction in the place where the 
minor ordinarily resides, the Court may return the application if in its opinion the 
application would be disposed of more justly or conveniently by any other District 
Court having jurisdiction. 

10 . (1) If the application is not made by the Collector, it shall be by petition 

signed and verified in manner prescribed by the Code of 
Form of application. Civil Procedure for the signing and verification of a 

plaint, and stating, so far as can be ascertained, — 

(a) the name, sex, religion, date of birth and ordinary residence of the minor ; 

(b) where the minor is a female, whether she is married, and, if so, the name 
and age of her husband ; 

(c) the nature, situation and approximate value of the property, if any, of the 

minor ; 

(d) the name and residence of the person having the custody or possession of 
the person or property of the minor ; 

(e) what near relations the minor has, and where they reside ; 

(/) whether a guardian of the person or property, or both, of the minor has been 
appointed by any person entitled or claiming to be entitled by the law to which the 
minor is subject to make such an appointment ; 

(g) whether an application has at any time been made to the Court or to any 
other Court with respect to the guardianship of the person or property, or both, of the 
minor, and if so. when, to what Court and with what result ; 


mother of a minor is a pardanashin lady is no 
obstacle to her being appointed guardian of the 
minor son. {/btd.) The jurisdiction of the 
District Court is limited by S. 9 to infants ordinari- 
ly resident within the district and minors who 
have left India months prior to the proceedings 
are not ordinarily resident in the district. 38 Mad. 
807-41 I. A. 314 = 27 M. L. J. 30 = 24 I. C. 290 
(P. C.). Failure to serve notice under S. n,if 
fatal. 18 C. W. N. 160=16 I. C. 900=17 C. L. 
J- 4°5- 

8eo. 9 —According to the Act, the applicant 
for guardianship of minor must be residing within 
the jurisdiction of the Court to which the appli- 
cation is made. 36 A. 280 = 24 I. C. 59. A 
Mufu^sal Court other than the District Court has 
no jurisdiction to entertain proceedings by a 
father for the custody of his minor child. A suit 
will not lie for the purpose in the Civil Court. 42 
Mad. 647 = 37 M. L. J. 93=53 I- C. 399 (F.B.). 
[38 Mad. 807, Foil, : 40 Bom. 660, Diss.; 4 Beng. 
L R. (App ) 36 ; 8 Cal. 266 ; 9 Mad. 34 ; 26 All. 
594 ; and 25 Bom. 574, Ref.]. A suit by a father 
for custody of his child is maintainable especially 
as no remedy exists under the Guardians and 


Wards Act. 44 I. C. 753 = 10 Bur. L. T. 186. See 
alsoS L.B.R. 211=29 I.C. 768 = 8 B u r. L.T. 128. 
But see 38 Mad. 807 ( P. C.). 

Cl. (3). — ‘ The words ‘ ordinarily resides ’ mean 
more than a temporary residence even though the 
period of such temporary residence may be con- 
siderable. 53 P. L. R. 1902. See also 38 M. 807 = 
24 Ind. Cas. 290 (P. C.) ; In determining the 
jurisdiction of the Court the question of domicile 
is relevant for fixing the ordinary residence of 
the minor. 34 Bom. 121=4 Ind Cas. 262 ; see 
also 8 Bur. L. T. 73 = 29 Ind. Cas. 890. 

Sec. 10. — A suit inter partes is not the form of 
procedure prescribed by S. 10 for proceedings 
touching the guardianship of infants. See 38 
Mad. 807 C P. C. ). Illness of a child in the cus- 
tody of the adoptive father is no reason to make 
over the child to the natural father. 1923 Lah. 
376. Application 9tating age and date of birth of 
minor is no evidence to prove age cf minor. 4 
I.C. 744. On this section, see also 15 C. W. N. 
457 = 7 I. C. 702 ; 6 I.C. 645=58 P.W.R. 1910 = 
74 P. L. R. 1910; 2 A. L. J. 81 ; 26 All. 594 ; 
A. W. N. (1905) 104. 
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(A) whether the application is for the appointment or declaration of a guardiar* 
of the person of the minor, or of his property or of both ; 

(0 where the application is to appoint a guardian, the qualifications of the 
proposed guardian ; 

[j) where the application is to declare a person to be a guardian, the grounds 
on which that person claims ; 

( k ) the causes which have led to the making of the application ; and 

(/) such other particulars, if any, as may be prescribed or as the nature of the 
application renders it necessary to state. 

(2) If the application is made by the Collector, it shall be by letter addressed! 
to the Court and forwarded by post or in such other manner as may be found conveni- 
ent, and shall state as fa- as possible the particulars mentioned in sub-section (i). 

(3) The application must be accompanied by a declaration of the willingness of 
the proposed guardian to act and the declaration must be signed by him and attested 
by at least two witnesses. 

11 . (1) If the Court is satisfied that there is ground for proceeding on the appli- 
cation, it shall fix a day for (he hearing thereof and cause 
notice of the application and of the date fixed (or the 
hearing — 

(a) to be served in the manner directed in (he Code of Civil Procedure on 

(1) the parents of the minor if they are residing in British India, 

(ii) the person, if any, named in the petition or letter as having the custody or 
possession of the person or property of (he minor, 

(iii) the person proposed in the application or letter to be appointed or declared 
guardian, unless that person is himself the i pplicant, and 

(iv) any other person to whom, in the opinion of the Court, special notice of 
the application should be given ; and 

(b) to be posted on some conspicuous part of the court-house, and of the resi- 
dence of the minor, and otherwise published in such manner as the Court, subject to 
any rules made by the High Couit under this Act, thinks fit. 

(2) The Local Government may, by general or special order, 1 requiie that, when 
any part of the propel ty described in a petition under section io, sub-seciion (1), is 
land of which a Court of Wards could assume the superintendence, the court shall 
also cause a notice as aforesaid to be served on the Collector in whose district the 
minor ordinarily resides, and on everv Collector in whose d strict any portion of the 
land is situate, and the Collector may cause the notice to be published in any manner 
he deems fit. 

(3) No charge shall be made by the Court or the Collector for the service or 
publication of any notice served or published under sub-section (2). 

12. (1) The Court may direct that th^ person, if any, having the custody of the 
minor shall produce him or cause him to be prod iced at 
such place and time and before such person as it appoints 
and mav make such order for the temporary custody and 
protection of the person or property ol the minor as it 
thinks proper. 


Power to take interlocutory 
order for production of minor 
and interim protection of 
person and property. 


Sec. 11 . APPEAL. — A person wbo is not made 
a party in an application under S. 10 but to whom 
notice ought to have been given under S. 11 ( a ) 
as a person interested in the result of the applica- 
tion, cannot under S. 47 (a) file an appeal from 
the order passed on the application. 27 I.C. 12 1 
-18 O. C.6s. 

EVIDENCE.— In an application for appointment 
of guardian, Court should give applicant an op- 
portunity to let in evidence regarding hi* allega- 
tions. Ste 29 Punj. L. R. 255 =» 1923 Lah. 8. 

SECOND APPLICATION.— Where a person’s 
application to be appointed as guardian of a minor 
is rejected and there is no appeal from that order 

IS© 


a subsequent application for ihe sj*me purpose by 
the same person is not competent. ig2S Nag. 36. 

Sec. 11 ( 2 ). — 1 For instance of such order — see 
Ben. Stat. K. & O., Vol. II; U.P. List of Local R. 
& O., Vol. I. 

Sec. 12 . — “ The recognised print if le is that a 
father is not only the natural guardian but has an 
inalienable right to the custody of his minor son 
unless there are over-whelming circumstances to 
the contrary, ” 49 A. 3 12 =-23 A. L J. 248 * ioi 
I. C. 529 =* A. I k. 1927 AIL 458. Court’s power 
to put minor in possession of guardians. 37 All. 
5i5«2gl. C. 416. High Court has power to 
make interlocutory orders issuing injunction to 
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(2) If the minor is a female who ought not to be compelled to appear in public, 
the direction under sub-section (1) for her production shall require her to be produced 
in accordance with the customs and manners of the country. 

(3) Nothing in this section shall authorise — 

(<r) the Court to place a female minor in the temporary custody of a person, 
claiming to be her guardian on the ground of his being her husband, unless she is 
already in his custody with the consent of her parents, if any, or 

(b) any person to whom the temporary custody and protection of the property 
of a minor is entrusted to dispossess otherwise than by due course of law any person in 
possession of any of the property. 

13. On the day fixed for the hearing of the application, or as soon afterwards as 
may be, the Court shall hear such evidence as may be 
adduced in support of or in opposition to the applica- 
tion. 

14. ( 1 ) If proceedings for the appointment or declaration of a guardian of a minor, 
are taken in more Courts than one, each of those Courts 
shall, on being apprised of the proceedings in the other 
Court or Courts, stay the proceedings before itself. 

(2) If the Courts are both or all subordinate to the same High Court, they shall 
report the case to the High Court and the High Court shall determine in which of the 
Courts the proceedings with respect to the appointment or declaration of a guardian of 
the minor shall be had. 

(3) In any other case in which proceedings are stayed under sub-section (1), 
the Courts shall report the case through the Local Government to tne Governor- 
General in Council, and the Governor-General in Council shall determine in which of 
the Courts the proceedings with respect to the appointment or declaration of a guardian 
of the minor shall be had. 

15. (1) If the law to which the minor is subject admits of his having two or 
more joint guardians of his person or property, or both, 
the Court may, if it thinks fit, appoint or declare 
them. 


Hearing of evidence before 
making of order. 


Simultaneous proceedings in 
•different Courts. 


Appointment or declaration 
of several guardians. 


stop the marriage of minors for the protection of 
their persons and property. 7 Lah. L. J. 30 --86 I 
C. 220 -NS I. C. 576 -- 192: Lah. 338. Distiict 
Judge has no power to diiect any party to pro- 
ceedings to deposit in Court any sum due to 
minoi — Jurisdiction 24 I. 0.518-12 A. L J. 
788. See also 13 Bur. L. JR. 487 — 11 I. C. 554. 
On an application under S. 12 the Court has 
power to direct payment of the minor's money 
into Court or to appoint a Receiver of his pro- 
perty. 36 Rom. 20 — 11 I. C. 654 = 13 Rom. I.. R. 
487 ; see also 7 L. L. J. 281 =90 I. C. 611-26 
Punj. L. K. IQ25 lah. 489. Order so ap 

pointing receiver is one under C. P. C., O. 41), R 
1 and not under this section. Ibtd . Minor 
claiming as adopted son — Widow denying adop- 
tion, in possession of property — No iurisdretion 
in Court to order widow to file inventory of 
deceased’s property and to furnish security- see 3 
S.L.R. q2 — 2 Ind. Cas. 369. An order of a Court 
rejecting an application by a guardian for the 
custody of a minor, on the ground that the proper 
course was to bring a Civil Suit, is not appeala- 
ble, but can be revised. 13 P. R. 1897. The 
Custody of the Munsiff under an order of the 
Court for the temporary custody and protection 
•of minor’s property is the custody of the Court, 
and is not contrary to S. 12 (3). 10 P. R. 1898. 
From the date of order appointing guardian of 
the minor, the latter becomes a ward of the Court, 
and the Court could and should take action and 


assist the guardian 37 A. 515 -29 Ind. Cas. 
416. 

Sec 18 — The procedure under S. 13 is notin- 
tended to be summary. 4* I. C. 976 -134 P.W. 
R 1 91 7 ; 105 1 . t . 616. £ee also 83 I. C. 320- 
1925 Nag 2 33 ; 89 1 . C. 865 ; 26 Punj. L. R. 164. 
A. I. K. 1926 Lah. 1 1 7, Rut an order made with- 
out proper inquiry is bad and ought to be set 
aside. 15 I. C. 195-71 P. W. R. 1912 ; See also 
63 P. L. R. 1917-44 I. C. 976^134 P. W. R. 
1917. On this Sec. see also 23 Rom. 698 ; 15 I. 
C. 195 ; 27 I. C. 12 1 ; 4 I. C. 603 ; 17 Bom. 560. 
vSs. 13 and 17 are wide enough to cover an 
enquiry into any of the matters which can legiti- 
mately foim the subject of opposition to the 
grant of a certificate of guardianship to a parti- 
cular individual. 27 I. C. 121 = r8 O. C. 66. See 
also ic5 I. C. 616. Whether preliminary en- 
quiry as to whether the minoi is pos^es^-ed of 
property is not necessary before action is taken 
under the Sec. See 99 I. C. 222 = A. I. R. 1927 
Oudh 68 = 3 O. VV. N. 985 (3 All. 403 dist.) 

Sec. 15 . — A Hindu mother who remarries loses 
her natural right to be a preferential guardian of 
the person of her minor children. She can how- 
ever be appointed guardian by the Court 48 Ind. 
Cas. 75* There is nothing in the Hindu Law 
which prevents the Court from appointing more 
persons than one as guardian of the person of a 
minor Ubid.). 
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(2) On the death of a father, being an European British subject, who has. by 
will or other instrument to take effect on his death, appointed a guardian of his minor 
child, the Court may appoint the mother to be guardian of the child jointly with the 
guardian appointed by the father. 

(3) On the death of a mother, being an European British subject, who 
during the incapacity of the father of her minor child has, by will or other 
instrument to take effect on her death, appointed a guardian of the child, the Court 
may, if (he father becomes capable of acting, appoint him to be sole guardian of the 
child or guardian of the child jointly with the guardian appointed by the mother, as 
it thinks fit. 

(4) Separate guardians may be appointed or dechred of the person and of the 
property of a minor. 

(5) If a minor has several properties, the Court may, if it thinks fit, appoint or 
declare a separate guardian for any one or more of the properties. 

16 . If the Court appoints or declares a guardian for any property situate beyond 


Appointment or declaration 
of guardian foi pioperty be- 
yond jurisdiction of ihe Court. 


the local limits of its jurisdiction, the Court having jurisdic- 
tion in the place where the property is situate shall, on 
production of a certified copy of the order appointing or 
declaring the guardian, accept him as duly appointed or 


declared and give effect to the order. 

17 . (1) In appointing or declaring the guardian of a minor, the Court shall 


subject to the provisions of this section, be guided by 

Matters to be consideied by w hat, consistently with the law to which the minor is 
the Court m appointing guar- . * J . 

c jj an< subject, appears in the circumstances to be for the 

welfare of the minor. 


Sec. 15 . ( 2 ). — Among European Biitish subjects 
whether mother can be pieferred to testamen- 
tary guardian. See 31 C. VV. N. 394 = 101 I. C. 
6oq = A. I K. 1927 Cal. 389. As to appointment 
of joint guardians see Ibid. 

Sec. 16 . — Where a person had been appointed 
under the Act as guardian of the piopeity and 
person of a minor, he becomes the guardian of 
the property of the minor, in whichever district 
or disti icts the property may be situated The 
effect of the appointment is that he becomes th<- 
certificated guardian for all puiposes until he is 
discharged and cannot lay a-dde his status as such 
and pose as a natural guardian. A. \V. N. (1905) 
122=2 A L. J. 460. The section is (In ector> 
and does not in and way affect or piejudice the 
status of a certificated guardian when appointed 
generally over the property of a minm Ibid. 
Under S. 3 a minor of whose person or piopeit} 
a guardian has been appointed by any court of 
justice, shall be deemed to have attained his 
majority when he has completed his age of 21 
years and not before. Such a minor can be 
major in one district and a minor in another Ibtd . 
Decree for the specific performance of a contiact 
of sale made by a guardian of minor’s propeity 
should not be decreed except on proof of certain 
benefit to minor. 45 I. C. 192. 

s«c. 17. Scope of Section.— T he words of 

S. 19 so far from being subject to the provisions 
of S. 17 expressly override them. 19 N. L. R. 45 
= 1923 Nag. 199. (38 M, 807, followed.). See 

also 47 I. C. 817 = 12 S L. R. 14. 
Considerations for the court— persons 

ENTITLED TO BE GUARDIANS. — The welfare of 
the minor is the paramount consideration in an 
applicatibn for the appointment of a guardian 
for the person of a minor through the rights of 
.guardianship under law muit also be considered 


but the qualification or otherwise of the pioposed 
guaidian is only secondary to that of the minoi's 
welfare. 22 M. L J. 68 = 13 I. C, 10 10 M. L. 

T. 47 7 - [32 Bom. 50, 20 All. 210; ^ All. 222; 

TO I. C. 283; 21 M. L. J. 103; 16 M. J.. J. 357 
foil. ]. See also 11 M. L. T. 53 13 T. C. 453 — 

22 M. L. J. 247. 4 Pat 109 = 1925 Pat. 444. See 
aho 13 C. L. j. 735 Matter, to be cjnsidered 
by the Court in appointing a guardian under this 
section viz., the legal right to be appointed a 
guardian the prefeience of the minors and the 
existing previous relationship are very minor 
considerations as compared with the main ques- 
tion, what order would be for the welfare of the 
minor. 9 Bom. L. R. 923 = 32 Bom. 50. The 
interest, well-being and happiness of the minor 
ought to be the main and paramount consider 
tion for the court in selecting the guaidian of the 
person of a minor. 9 Bom. i,. R. 923 32 B 50; 

see also 13 O. C- 140 = 6 Ind. Cas 1001; 192 P. 
L. R. 191 3 =- 19 I. C. 609; 33 A. 222 7 A. L J. 

1149=8 Ind. Cas. 785; 26 I. C 300 Consistently 
with the welfare of the minor theCouit should 
also have regard to the wishes of the deceased 
parents of the minor and also to the minor's- 
wishes when he is of years of discretion. 25 
I. C. 112 = 18 C. W- N. 1198 ; (32 Bom. 50; 
29 All. 210 foil.). Personal law of the minor 
can be disregarded if the minor’s welfare leaves 
no alternative. 28 O. C. 172 --85 I. 0.624 = 
1025 Oudh 623. A boy aged 14 years and 
a girl aged 16 years, are old enough to form an 
intelligent preference; such preference is strongly 
entitled to consideration under S. 17 (3). 12 N. 

L. B. 35 =32 I. C. 977 [9 M. 391 , diss ; 16 Bom. 
307 ; 12 All. 213; 25 Cal. 88r ; 23 Cal. 290 ; 22 

M. L. J. 247, foil.]. Being litigious is in Itself 
no disqualification for guardianship. 12 O. L. J, 
281 **2 O. W. N. 246=87 I. C. 902 = 1925 Oudh 
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(2) In considering what w/ll be for the welfare of the minor, the Court shall 
have regard to the age, sex and /eligion of the minor, the character and capacity of 
the proposed guardian and his nearness of kin to the minor, the wishes, it any, of a 
deceased parent, and any existing or previous relations of the proposed guardian with 
the minor or his property. 

(3) If the minor is old enough to form an intelligent preference, the Court may 
consider that preference. 

(4) As between parents who are European British subjects adversely claiming 
the guardianship of the person, neither parent is entitled to it as of right, but, other 
things being equal, if the minor is a male of tender years or a female, the minor should 
be given to the mother, and if the minor is a male of an age to require education and 
preparation for labour and business, then to the father. 

(5) The Court shall not appoint or declare any person to be a guardian against 
his will. 

18 . Where a Collector is appointed or declared by the Court in virtue of his office 
to be guardian of the person or properly, or both, of a 
Apporntment or declaration m i nor the order appointing or declaring him sh 11 be 

deemed to authorize and require the person for the time 


398. S. 1 9 precludes from appointing any one other 
than the father of the minor as guardian of the 
minor unless the minor’s father is found to be 
unfit to be guaiJian of the minor’s person. 19 
N. L. R. 45 =- 1923 Nag. 199; Rut see also 83 I.C. 
308 — 26 Punj. L. K. 12 •= 192s Lah. 250 ; 1925 
Oudh 282 ; 2 O. W. N. 242-87 I. C. 1024 = 1925 
Oudh 421 ; 86 I. C- 957 = 192s Mad, 1083. The 
District Court is justified in superseding a guard- 
dian who does not furnish security within the 
fixed time. 192 P. L. R. 1913- 19 I C. 609. 
Discretion under the sec is very wide — No inter- 
ference by High Court. 13 O. C. 103 = 11 Ind. 
Cas. 340. If it thinks it would be injurious to 
the minor to give effect to the father’s wishes it 
can interfere even in his lifetime. 22 M. L. J. 247 
= 11 M. L T. 53-13 Ind. Cas 453. Father 
marrying a’second wife— Not valid ground of dis- 
qualification. 28 M. L. J. 442 = 17 M. L. J. 389 
= 29 1 . C. 4- On the death of Hindu adoptive 
father, whether natural father or remote adop- 
tive relations should be preferred. See 4 Pat. 109 
= 1925 Pat. 444. See also 15 C. W. N. 558 ; 
7 I. C. 234. Simple illiteracy is no disqualifi- 
cation for the appointment of a mother as guar- 
dian of her sons. 33 I, C. 918 = 20 C. W. N.663. 
The fact that the mother of a Muhammadan 
minor is divorced is no ground to refuse guardian- 
ship if she is of good character. 89 I. C 865. bhia 
minor gill married to Sunni — Girl repudiating 
marriage on attaining majority — Husband, whe- 
ther a fit person to be appointed guardian. See 
13 0 . 1 . J. 735 = 1926 Oudh 521. The 

mere fact of unchastity is not enough to deprive 
a mother of her rights of guardianship 74 I. C. 
53 = 1923 Nag. 305. Re-marriage of a minor’s 
mother is no disqualification 40 I. C. 107=32 
P. W. K. 1917. See also 26 Punj. 1 . R. 251. 
Right of guardianship —Competition between 
outcasted mother and paternal grandfather in 
caste — Hindu Law. See A. W. N. (1905) 205 = 
2 A. L. J. 663 = 28 A. 233 ; U. B. R. 1892—1896 
Vol. II 418 (4 W. R. Mis. 3; 9 W.R. 334; 19 
C. 301; 13 W, R. 454 F.) The mere fact that 
an applicant is a pardanashin lady is no ground 
for rejecting her claim to be appointed guardian 
of the property of a minor. 1922 Nag. 232 ; 15 
C. W. N. 676. Paternal uncle, ste 43 I. C. 849, 
Paternal aunt. 67 P. L. R 1914. Husband who 


failed to get restitution is not a good guaioian 
67 I.C. 882=3 Lah. L J. 293 1 hat the first 

wife was not properly treated is not a ground for 
presuming that the children will 1 ot b- propeily 
looked after. 39 Mad. 473 = 28 M I J 442 = 17 

M. L. T. 389 = 29 I. C. 4. The legislature ad- 
visedly draws a distinction between the legal- 
rights of husband and parents on tl e one side 
and those of the other ne^r relations on the other. 
Ibtd. See aho 86 I. C. 957 = ( K25) MacJ 1085. 
Where the applicant was a distant relation of 
the husband of a childless widow who was IMng 
happily with her father. Held that the father of 
the minor widow was her pn per guardian. 7 A. 
L. J 1149=8 Ind. Cas. 785 (16 1 . 584 K.) The 
presumptive heir to the piop.rty of a mu-01 is 
not a suitable person to be appointed guardian* 
of his person as such a person stands to gain by 
the minor’s death. 44 M. L. J ^>2 — C 19239 M YV. 

N. 12 = 1923 Mad. 359. (16 M. L J. 357 = 2 C. 
L. R 581 ; 10 I, C. 28 9, ref.). Muhammadan 
Law — Guardianship for matriage. 38 I. ( . 787 = 

25 C. I.J.551. 

Religion of Minor — a child in India must 
under ordinary circumstances be pre- u th- to have 
his father’s religion and his conesp. nding civil 
and social status, and it is theiefore oidiiuiily the 
duty of a guardian to train his infant ward in 
such religion. 32 I C. 897 = 4^ P. W. K. 1916 ; 
(11 W. R. 77 P. C. foil.) hffect of change of 
religion on right of guaroiamhip see 167 P L. R. 
1901 ; 60 P. R. 19c 1 See also I 3 O. <\ 140 = 6 I. 
C. 1001. The father of an infant is p/ima facte 
entitled to say in what religion his infant child 
should be brought up, but, at the same in e in 
a proper case ( e.g when the father has abdicat- 
ed his right) there is undoubted jurisdicion in> 
the Court to disregard those wishes. 25 ( al. *81 = 
2 D. W. N. 379 (C. 60 P. R. 1901 =j(>7 P. L. R. 
1901.) See also 22 M. L J. 247=11 M. L T. 53. 
The scope of the enactment is merely 
to remove legislative prohibition, to confer ex- 
pressly a certain jurisdiction and to define exactly 
the position of those, who avail themsvlves of or 
are brought under, the Act, leaving persons to- 
whom any existing rules of law apply, unaffected 
4 C. 929 =4 C. L. R. 247 (F.B.) The Act con 
tains no provisions enabling the Court to act of 
its own motion. Ibid, 
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being holding the office to act as guardian of the minor with respect to his person or 
property, or both, as the case may be. 

~ .. , 19. Nothing in this Chapter shall authorize the Court 

ed by r the" Com t to a PP oint or declare a guardian of the property of a minor 

casts. whose property is under the superintendence of a Court of 

Wards, or to appoint and declare a guardian of the person — 
{a) of a minor who is a married female and whose husband is not, in the 
opinion of the Court, unfit to be guardian of her person, or, 

( b ) subject to the p ovisions of this Act with respect to European British sub- 
jects, of a minor whose father is living and is not, in the opinion of the Court, unfit to 
be guardian of the person of the minor, or 

(c) of a minor whose property is under the superintendence of a Court of Wards 
competent to appoint a guardian of the person of the minor. 

CHAPTER III. 


DUTIfcS, RIGHTS AND LIABILITIES OF GUARDIANS. 

General. 

20. (1) A guardian stands in a fiduciary relation to his ward, and, save as 
. . . provided by the will or other instrument, if any, by 

diaa toward ^ ° w hi c h h e was appointed, or by this Act, he must not make 

any profit out of his office. 

(2) The fiduciary relation of a guardian to his ward extends to and affects pur- 
chases i y l he guardian of the property of the ward, and by the ward of the property of 
the guardian, immediately or soon after the ward has ceased to be a minor, and gener- 
ally all transactions between them while the influence of the guardian still lasts or is 
recent. 


21 . 


Capacity of minors to 
as guardians. 


act 


A minor is incompetent to act as guardian of any minor except his own 
wife or child or, where he is the managing member 
of an undivided Hindu family, the wife or child of another 
minor member of that family. 

appointed or declared by the Court shall be entitled 
to such allowance, if any, as the Court thinks fit for his 
care and pains in the execution of his duties. 


22. (1) A guardian 

Remuneration of guardian. 


(2) When an officer of the Government, as such officer, is so appointed or de- 
clared to be guardian, such fees shall be paid to the Government out of the property 
of ward as the Local Government, by general 1 or special order, directs. 


See, 19 . [6V also notes under S. 17 supra] S.19 
recognizes the natural right of the father and is 
controlled by 17 according to which the para- 
mount consideration is the welfare of the minor. 
47 I. C. 817 = 12 S. L. K. 14. But see 23 L. W. 
2J3 = A I. R. 1925 Mad. 1085, which lays down 
that the prohibition contained in this section ap 
plies also to a husband or father. An application 
by a Hindu father under S, 19 is not competent. 
24 Bom. L k. 779 = 1922 Bom. 40.5. Father being 
a natural gua»dian, he esnnot be appointed or 
declared guaruian under this section. See 83 I, 
C. 308— 192^, l.ah. 250 ; 1925 Oudh 282; 12 O.L. 
J. 441=20. W. N. 242=87 I. C. 1024 = 1925 
Oudh 421 ; 86 I. C. 957 = 1925 Mad. 1085. But 
see also 86 I. C. 640 = 21 L. W. 244 = 1925 Mad. 
398-48 M L. J. 179. During the natural guar- 
dian’s life, a Court cinnot appoint another guar- 
dian unless in its opinion, the natural guardian 
is unfit. 38 Mad. 807 =41 L A. 314 = 27 M. L. 
J. 30= 18 C. W. N. 1089 (P.C .) See also 2 L. W. 
531 =29 I.C. 740 ; 5 U. B. R. (1892-1896) Vol. II 
4*3 (4*S)* “ Father ” in S. 19 U) means father 


of a child born in wedlock. 9 Bur. L. 3 ’. 205=36 
I. C. 646=8 L. B. K. 415. A Hindu father’s con- 
version does not operate to deprive him of the 
guardianship of his children by reason of Act, 
(XXI) of 1850. 47 I. C. 817 = 12 S. L. R. 14. 

Guardianship of illegitimate child— Adoption by 
Mahomedan see U. B. K. 1892 1896, Vol. II, 415 
(10 A. 289, 21 C. 149 ref.) Court if can delegate 
duty of enquiry duty see 21 O. C 194 =5 O. L. J. 
616 = 48 I.C. 60. Minor girl — Husband not a pro- 
per guardian before puberty. 43 Ind. Cas. 849; see 
also 7 S. L. R. 199 = 24 I. C. 944. 

8ec. 20.— Guardian dealing with ward’s money 
— Investment — Duty to account for profits — 
Breach of trust. 54 I.C. 926 = 157 P. R. 1919. 

8ec. 21. — A minor step-mother is competent to 
act as guardian of the person of her infant step- 
son. 18 C. W. N. 160 = 16 I. C. 900= 17 C. L. J. 
405 (5 Bom. L R. 542 ; 3 Bom 2, rel.). 

See. 22. — See 24 Bom. 95 = 1 Bom. L. R. 547 ; 
1925 Oudh 260. 

1 For instance of such order, See Ben. Stat. R. 
& O., Vo). II. 
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of Collector, as 


23 . A Collecter appointed or declared by the Court to be guardian of the person* 
or property, or both, of a minor shall, in all matters con- 
nected with the guardianship of his ward, be subject to the 
control of the Local Government or of such authority as 
that Government, by notification Mn the official Gazette, appoints in this behalf. 

Guardian of the Person. 


Control 

guardian. 


24 . A guardian of the person of a ward is charged with the custody of the 
ward and must look to his support, health and education,. 
Duties o guardian of t e an( j suc j 1 other matters as the law to which the ward is 

subject requires. 


25 . (1) If a ward leaves or is removed from the custody of a guardian, of his person,. 

the Court, if it is of opinion that it will be for the welfare 
of \vard° f guarcllan to cuStody of the ward to return, to the custody of his guardian, may 

make an order for his return, and for the purpose of 
enforcing the order may cause the ward to be arrested and to be delivered into the 
custody of the guardian. 


(2) For the purpose of arresting the ward, the Court may exercise the power 
conferred on a Magistrate of the first class by section 100 of the Code of criminal 
Procedure, 1882. 2 

(3) The residence of a ward against the will of his guardian with a person who- 
is not his guardian does not of itself terminate the guardianship. 


Sec. 23. — See 3 C. L. J. 165 

Case L\\V. — Power of collector appointed 
as guardian to sell minor’s property. See 96 
I. C. [7- 2S w om. L. K. 628. 

3 For notification appointing authorities to 
whose control Collectors appointed under the Act 
shall be subject, in — 

(1) Bengal, see Ben. Stat. 1c. & O., Vol. II ; 
(2) Bom la), see P.om. K. & O , Vol. I ; (3) U. 
P. of Agra and (Aidh, see U.P. and Oudh I ist of 
Local R. & O., Vol I ; (4) Punjab, see Notifica- 
tion No. 632, dated 28th June, 1901, in Punj. 
Gazette , 1901, Pt. I, p. 756. 

Sec. 24. RELIGION. — The father of an infant 
is prtma facte entitled to say in what religion his 
child should be brought up. 22 M. L. J. 247 = 
25 C. 881. But where the court thinks, it would 
be injurious to the child’s interest it will inter- 
fere 22 M. L J. 247, Where the parents are 
not of the same religion, the mother after the 
death of the father should bring up the child in 
his fathei’s religion, ( /bid.) The Court may res- 
train a marriage if it is unsuitable even though the 
guardian has given his consent. .0 I. 0. 136. 

See also 98 P. R . 1914=27 L C. 381 . A ward of 
court cannot marry without the consent of the 
court. 42 C. 351. See also 32 Bom. 52 ; 57 I. C. 
651 ; 39 M- 473 On this section, see also h C. W. 
N. 37 ; 3* Mail. 39 — 13 l.C.251^22 M. L. J. 
19 N ( 191 1 ) 2 M. w . N. 519. \ District Judge is 
competent to sanction the marriage of a minor 
girl under the guardianship of one appointed by 
the court with a particular bridegroom. 52 I. C. 
998. Order not warranted by Act — Revision lies. 
See 36 Mad. 39. 

Sec. (2). — 2 See now Act V of 1898. 

Matters to be considered in passing order under 
the section. See 107 I. C. 759. The father has 
a right to custody of a minor child. 47 A. 706 ; 
18 L. W. 173 = 1924 Mad. 45. But see (as to 
jonflict of rulings) 1925 Oudh 282 ; 1925 Oudh 
257 ; 6 L. L. J. 597=83 I. C. 3o8 fa* 1925 Lah. 


250 ; 86 T. C. 957 = 1925 Mad. 1085; 86 I C. 640 

-1925 Mad. 398 ; On this section see also 2 7 I.C* 
2^7 ; 13 A. L. J. 712 , 29 I. C. 7 68 ; 28 I. C. 597 
= 17 Bom. L. R. 332, 25 A. L. J. 585 (Rights of 

Mahomedan father and mother over minor child ). 
The word ‘ custody ’ in S. 23 includes both actual 
and constructive custody. 39 Mad. 608-30 M* 
L. J. 21 ; 25 A. L. I, 5^5. About mother’s right 
to custody see 56 I. C. 242 -24 C. W. N 711 ; 31 
C. L. J. 365— 57 I C. 13. But where she by her 
conduct precludes herself from demanding the 
custody, see 1 M. L. T. 347 ; 23 C. 290. Where 
immoral conduct is pioved against her she is not 
entitled to. 14 M. I. A. 309 A courtis not 
justified in refusing relief to the guardian under 
S. 25 of the Act on the ground that the guardian 
is too weak to keep the minor. A. I. R. 1927 Lah* 
266. It is the duty of the Court to protect the 
weak against the high handed acts of the strong 
and this duty had to be performed with greater 
vigilance when the aggrieved party is a duly con- 
stituted guardian appointed by the Court itself 
and the victims are minors under its charge. 100 
I. C. 807 «= A. T. R. 1927 I ah. 266. In order to 
take action under S'. 25, it is immaterial whether 
the minor left the guardian’s custody of his own 
accord or was forcibly removed by the respondent* 
ioo L C. 807 = A. I, R. 1927 Lah 266. Father 
leading an immoral life— Children livii g with 
maternal uncle — Power delegated by the father 
whether can be revoked. 103 I. C. 361 = A. I. R. 
1927 Nag. 314. Er parte order directing produc- 
tion of minor in Court — Application to cancel the 
order dismissed — Order of dismissal not appeala- 
ble — Proper remedy of the party is to app y to set 
aside ex parte order. 92 I. C. 36 = A. I. R. 1926 
Nag. 751. 

RIGHT OF Suit.— A guardian appointed under 
the Act is only entitled to apply under the Act 
for the custody of the minor and cannot bring a 
separate suit. 39 M. 608 = 33 M. L. J. at; 42 M. 
647 (F. B.); 38 M. 807 (P.C.). 
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26 . (1) A guardian of the person appointed or declared by the Court, unless he is 
the Collector or is a guardian appointed by will or other 


Removal of ward fiom juris- 


instrument, shall not, without the leave of the Court by 


which he was appointed or declared, remove the ward from, 
the limits of its jurisdiction except for such purposes as may be prescribed. 

(2) The leave granted by the Court under sub-section (i) may be special or 
general, and may be defined by the order granting it. 

Guardian of property. 

27 . A guardian of the property of a ward is bound to deal therewith as carefully 

. as a man of ordinary prudence would deal with it if it were 

perty UeS ° guardian of pro ' his own and, subject to the provisions of the Chapter, he 

may do all acts which are reasonable and proper for the 
realisation, protection or benefit of the property. 

28 . Where a guardian has been appointed by will or other instrument, his power to 

mortgage or charge, or transfer by sale, gift, exchange or 
gurdhan^ ° testamentar y otherwise, immoveable property belonging to his ward is 
* subject to any restriction which may be imposed by the 

instrument, unless he has under this Act been declared guardian and the Court which 
made the declaration permits him by an order in writing, notwithstanding the restric- 
tion, to dispose of any immoveable property specified in the order in a manner per- 
mitted by the order. 

29 . Where a person other than a Collector, or than a guardian appointed by 

will or other instrument, has been appointed ur declared 

Limitation of powers of by the Court to be guardian of the property of a ward,, 
guardian of property appointed , , ,, . , , * r , , * 

or declared by the Couit. he shall not, without the previous permission of the 

Court, — 


29 . Where a person 

Limitation of powers of 
guardian of property appointed 
or declared by the Couit. 


Sec. 26 . — See 19 I. C. 655 = 11 A. L. J. 209 , 

A. W N. (1899) 204-8 M. H. C. R. 94 

Sec 27 . — A guardian appointed under Act 
cannot ratify the unauthorized acts of a former 
guardian. 54 I. C. 311. It is unwise on the 
part of the guardian to admit that his wards 
were liable for the debt when the debt could not 
be legally recovered owing to the lapse of time. 

561.0. 328 = 230. C. 27. Where a guardian 
acting in the interests of the minor enter into a 
compromise of a doubtful right, it is binding on 
the minor. 14 M L. J. 442. A guardian has a 
discretion under S. 27 to allow a remission of 
rent on failure of lain or other source of irriga- 
tion. 28 I. C. 5—8 S. L. R 222. On this section, 
see also 83 I. C. 24=1924 All ^22. The mere 
fact that the guardian has filed abstract statement 
of assets and liabilities doss not release him from 
liability to account unless he gets a discharge 
from such liability from the Court. 15 C. L. J. 
57 = 71. C. 214 (34 C- 2ii, rcl.). Liability of 
guardian for his failure to invest his ward’s money 
for interest — Liability not outside the Act. 33 

B. 419 = 11 Bom. L. R. 512=3 I. C. 172. 

8ec. 28 — See 1 1 O C. 29. Guardian appointed 
by court cannot avoid the duties imposed by the 
Act, by purporting to act as natural guardian 87 

1.0. 238 = 1925 Oudh 633. See also 61 P. R. 
1918=162 P. W. K. 1918^-47 I. C. 353. Testa- 
mentory guardian, powers of See 9 Lah L. J. 
488. 

Sec*. 29 and 30 . — S.29 does not apply to trans- 
fers of property made on behalf of minors by 
their guardians ad litem and no sanction of the 
Court is necessary. 44 I. C. 564 =«6i P. W. R. 
1918. As regards raising of loans on the security 
of property of the minor, see A. W. N. ( 1908) 75 


= 5 A.L.L 260 -- 30 A. 188 ( 1 1 C. 379, fol.). / s- 
to effect of sanction of Court. See 50 Mad. 217 
= 25 L. W. 25 A. I. R. 1927 Mad. 233. Surrend- 
er of an ex propiietary holding is not a transfer 
within the meaning of S. 29 and that conse- 
quent}' the previous permission of the District 
Judge was not necessaiy in such a case. 101 I. 

C. 804 = A, I R. 1927 All. 546. The Karta of a 
joint Hindu family who is appointed guardian of 
minor member of the family under the Act comes 
un.ier the control of the Court and cannot mott- 
gage the mil or’s share as karta. 62 I. C. 616 = 
23 C. W. N. 634. Sale of minor’s property by 
guardian without permission of the Couit is void- 
able. though the sale was for the minor’s benefit 
and w T as a perfectly honest transaction. 13 I. C 
594; see also 6 A. L. J. 491 -31 A. 478 ; 25 A. 59. 
= A.W N. ( 19^2) 192 ( 1 8 A. 373, D , 22 M. 2 y 9, 
F.). Sale of Ward’s pioperty — Power of Court to- 
st op sale, if injuiious to ward. 1C9 P R. 1915 = 29 
I. C. 804. A mortgage executed by a guardian 
appointed under the Act without the permission 
of the Court is not absolutely void. It is only 
voidable. 16 C. W. N. 7 r6 = 16 C. L. J. 537 -- 14 
I. C. 515 To avoid the mortgage. It is not 
necessary for the minor to bring an action to set 
aside the transaction. {Ibt /. ) 1 his section only 

enables the Judge to give permission to the guar- 
dian to sell such portion of the pioperties as may 
be necessary, on an application properly framed 
by the guardians for that purpose. It confers no- 
power whatever on the Judge to deal with thfr 
minor’s property on his own motion in any way. 
12 C. L. J. 322 =7 I. C. 46 Contract by guar- 
dian to sell — Liability of ward. 40 I. C. 490 ** 
22 C. W. N. 477. Mortgage in excess of sanction 
voidable. 19 I. C. 624. See 22 M. 289 ; 11 I.C* 
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{a) mortgage or charge, or transfer by sale, gift, exchange or otherwise any 
part of the immoveable property of h<s ward, or 

(b) lease any part of that propertv for a term exceeding five years or for any 
term extending more than one year beyond the date on which the ward will cease to be 
a minor. 

30. A disposal of immoveable property by a guardian 
in contravention of either of the two last foregoing sections 
is voidable at the instance of any other person affected 
thereby. 

31. (i) Permission to the guardian to do any of the 
acts mentioned in section 29 shall not be granted by the 
Court except in case of necessity or for an evident advan- 
tage to the ward. 

(2) The order granting the permission shall recite the necessity or advantage, 
as the case may be, des ribe the property with respect to which the act permitted is to 
be done, and specify such conditions, if any, as the Court may see fit to attach to the 
permission ; and it shall be recorded, dated and signed by the Judge of the Court with 


Voidability of transfers 
made in contravention of sec- 
tion 28 or section 29. 

Practice with respect to 
permitting transfers under sec- 
tion 2. 


764 ; 8 A. L. J 754. Permission to mortgage 
minor’s property — Guardian has no power o 
confer power of sale on mortgagee. 10 I. C. 
872. Sale without permission of Court is void 
able. 13 I. C <Q4 Alienation by guardian by 
way of sale or mortgage — Distinction between 50 
Mad. 2 1 7 =■- 2 1 . W. 25 A. I. R 1927 Mad. 233 
See alio 51 M. L. J. 869. Contract for sale 
with permission of court by certificated guardian 
is a valid contract and so a suit for damages 
for its .breach lies. 35 All. 499 - 1 1 A. L. J. 
783 'see also 19 I. C. 624. A transfer 15 years 
after the sanction granted by the Dt. Judge 
cannot be held to be in pursuance of the sanc- 
tion. 35 All. 130 — » 1 A. L. J 107 Under S. 30 
disposal of immoveable property by a guardian in 
contravention of Ss. 28 and 29 is voidable and 
could be set aside in a proper proceeding. 49 C. 
9 1 1 = 28 C. W. N. 57 = 1922 Cal. 150 The scope 
of an enquiry under S 29 is entirely distinct from 
the scope of an enquiry under O. 21, R. 83, C. P. 
Code, ( Ibid .) Ordei 2t, Rule 83. C.P. t’od", does 
not render unnecessary the fulfilment of the re- 
quirements of S 29 in a ca>e which falls within 
the scope of both these provisions of the law. 
{ Ibid ) Lease by Court guardian for 7 years — 
Sanction of Court not obtained — Lease in accord 
arice with compromise sanctioned by Court — 
Validity 68 I.C. 997-^35 C.L.J. 206. Power of 
Collector appointed as guardian to sell minor’s 
property. See 96 I.C. 17 — 28 Bom. L.R. 628. 

APPEAL.— Orders under Ss. 29 and 30 are not 
appealable. 87 I.C. 251 ~ 1^23 All. 14. 

Practice and Procedure —Absence of 
recital of necessity for alienation in order sanc- 
tioning alienation, effect of. See 50 Mad. 217 — 
25 L. W. 25 = A. I. R. 1927 Mad. 233. Sale by 
guardian on behalf of minor — Condition subse 
quent not complied with effect of. 25 A. L. J. 
725 « 102 I.C. 804 -A. I.R. 1927 All. 631. As to 
the necessity of restoring the benefit taken in 
case of avoidance of transaction entered into by 
guardian, see 25 A.L.J. 1017. 

Sec. 30. MEANING OF words.— The words 
“any other person affected thereby” in S. 30 do 
not include a creditor whom a transfer of property 
might injuriously affect. 75 P.R. 1914 = 22 1. C. 
829. Transfer of minor’s interest in decree — 
Judgment-debtor cannot impugn. 41 I.C. 269 = 27 


C.L.J. no. On this s-ction see also 54 Cal. 687. 

APPEAL. -An order under S. 30 is not appeal- 
able 44 A. 458 = 1 C2 1 All. 54 ( 1 ) = 87 I.C. 251. 

Sec. 31, Cl. (2b General. — S. n (2) is man- 
datory and not merely directory. 23 O. C 72-7 
O L.J. 207 = 56 I.C. 328. See also 27 Horn. L. R. 
483=87 I C. 71 2 =( 1025) Bom. 320 ; 98 T.C. 500; 
103 I.C. 698 = A. I R. 1 27 Lah 665. A sale by 
the certificati d guardian of a minor without the 
sanction of the Judge is not void tti toto but is 
only voidable. If the minor have been benefited 
by the sale they cannot avoid the sale without re- 
storing the benefit to the purchasers. 98 I.C. .500. 
See als > 1926 Oudh 88 ; 95 I.C. 421 , 35 I.C 680 
= A.I K. 1926 Oudh 169. In considering validity 
of a transaction entered into on minor’s behalf 
the tests to be applied are(t) to «ee whether a 
man of ordinary pendence would have entered 
into such a transaction in respect of his own 
property, (2) and whether the circumstances were 
such that had the guardian applied to the court 
for sanction, the court would have given the 
sanction 1925 Mad. 215=47 M. L. J 028. What 
amounts tc sanction by court, see 12 O L.J. 453 
= 8q I.C. 6^ = 2 O. W. N. 601. Permission to a 
guardian to do any of the acts mentioned in S 29 
shall be granted only in case of necessity or ad- 
vantage to the ward 38 C. L. J 213 = 1924 C. 
420. A District Judge giving an unconditional 
sanction to a sale of a minor’s propert by a guar- 
dian cannot after its execution and registration 
order a re-sale thereof. 46 I.C. 542. Non obser- 
vance of some rules prescribing particular forms 
of procedure does not make the order a nullity, 
but nomobservance of rules creating jurisdiction 
renders the order null and void. 87 I €.238 = 

( 1925) Oudh 633. See also 25 A. L. J. 725 = 102 

I. C. 804 = A. I.R. 1927 All. 631. Sanction cannot 
cure inherent defects— Suit by minor to set aside 
the sale — Oius 45 Mad. 429 — 42 M. L. J. 
333- 1922 Mad. 135. Permission to sell — Neces- 
sity not mentioned — Effect. 23 O.C. 72 = 7 O. L. 

J. 207-56 I C. 328 = 2 U.P.L.R. ( J C.) 82. Judg- 
ment against minor is binding unless guardian is 
guilty of fraud. 87 I.C 238 = 1025 Oudh 633. 

APPEAL AND REVISION —Order of District 
Judge fixing expenses of minor’s marriage is not 
open to appeal or revision. 48 All. 300=92 I. C. 
482 = A. I. R. 1926 All. 301. 
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own hand, or when from any cause he is prevented from recording the order with his 
own hand, shall be taken down in writing from his dictation and be dated and 
signed by him. 

(3) The Court may in its discretion attach to the permission the following 
among other conditions, namely : — 

(a) that a sale shall not be completed without the sanction of the Court ; 

( b ) that a sale shall be made to the highest bidder by public auction, before 
the Court or some person specially appointed by the Court for that purpose, at a time 
and place to be specified by the Court, after such proclamation of the intended sale as 
th'* Court, subject to any rules made under this Act by the High Court, directs ; 

(c) that a lease shall not be made in consideration of a premium or shall be 
made for such term of years and subject to su^h rents and covenants as the Court 
directs ; 

(d) that the whole or any part of the proceeds of the act permitted shall be 
paid into the Court by the guardian, to be disbursed therefrom or to be invented by 
the Court on prescribed securities or to be otherwise dispo ed of as the Court directs. 

(4) Before granting permission to a guardian to do an a^t mentioned in S. 29, 
the Court may cause notice of the application for the permission to be given to any 
relative or friend of the ward who should, in its opinion, receive notice thereof, and 
shall hear and record the statement of any person who appears in opposition to the 
application. 

32. Where a guardian of the property of a wara has been appointed or declared 
by the Court and such guardian is not the Collector, the 

Variation of powers of guar Court may, from time to time, by order, define, restrict or 
dian of property appointed or , , • . , , * , , 

declared by the Court. extend his powers with respect to the property of the ward 

in such manner and to such extent as it may consider to 
be for the advantage of the ward and consistent with the law to which the ward is 
subject. 

33. (1) A guardian appointed or declared by the 

ed^or decided .“a ppljTthe C °“ rt appIy by . petition t0 th f Court which appointt d 

Court for opinion in manage- or declared him for its opinion, advice or direction on any 

ment of property of ward. present question respecting the management or administra- 
tion of the property of his ward. 

(2) If the Court considers the question to be proper for summary disposal, it 
shall cause a copy of the petition to be served on, and the hearing thereof may be 
attended by, such of the persons interested in the application as the Court thinks fit. 

(3) The guardian stating in good faith 1 the facts in the petition and acting upon 
the opinion, advice or direction given by the Court shall be deemed, so far as regards 
his own responsibility, to have performed his duty as guardian in the subject-matter of 
the application. 

Obligations on guardian of 34. 2 Where a guardian of the property of award has 

property appointed or declar- been appointed or declared by the Court and such guar- 
ed by the Court. dian is not the Collector, he shall, — 

(a) if so required by the Court, give a bond as nearly as may be in the pre- 
scribed form, to the Judge of the Court to enure for the benefit of the Judge for the 
time being, with or without sureties, as may be prescribed, engaging duly to account 
for what he may receive in respect of the property of the ward; 

(b) if so required by the Court, deliver to the Court, within six months from the 
date of his appointment or declaration by the Court or within such other time as the 


Sec. 31 , Cl. ( 4 ). — The words “any person” means 
any person interested in an application made on 
behalf of a minor not merely his friends or rela- 
tives. 35 Mad. 743 — it I.O. 946- 2r M.LJ. 685. 

Sec. 32 .— A minor’s interest in a trust can be 
protected, and the benefits thereof secured to the 
minor, by the appointment of a guardian of the 
property of the minor in respect of such interest. 
39 All. 288 = 37 I. C. 885. As to jurisdiction to 


dispossess third pt^on in possession of the estate, 
see J7 All. 313 = 2 3 A.L.J. 2 s * -- 192.1; All. 277. An 
order of suspension of the guardian can be passed 
by the Judge under S. 32 40 I.C. 397. 

Sec. 33 ( 3 ). — 1 See S. ^ (20) of the General 
Clauses Act (X of 1897). See 26 A. L. J. 290 = 
A.I.R. 1928 All. 2<;g. 

flee. $ 4 . — 2 For instance of notifications issued 
under this section, see Bom. R. & O., Vol. III. 
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Court directs, a statement of the immoveable property belonging to the ward, of the 
money and other moveable property which he has received on behalf of the ward up to 
the date of delivering the statement, and of the debts due on that date to or from the 
ward ; 

(c) if so required by the Court, exhibit his accounts in the Court at spch times 
and in such form as the Court from time to time directs ; 

( d ) if so required by the Court, pay into the Court at such time as the Court 
directs the balance due from him on those accounts, or so much thereof as the Court 
directs ; and 

( e ) apply for the maintenance, education and advancement of the ward and of 
such persons as are dependent on him, and for the celebration of ceremonies to which 
the ward or any of those persons may be a party, such portion of the income of the 
property of the ward as the Court from time to time directs, and, if the Court so directs 
the whole or any part of that property. 

35. Where a guardian appointed or declared by the Court has given a bond duly 

to account for what he may receive in respect of the pro- 

adSni rtSuonC w” takfn! P ert >: of his , war ^- the Cour t ^ on application made by 

petition and on being satisfied that the engagement of the 
bond has not been kept, and upon such terms as to security, or providing that any 
money received be paid into the Court, or otherwise as the Court thinks fit, ass'gn the 
bond to some proper person, who shall thereupon be entitled to sue on the bond in his 
own name as if the bond had been originally given to him instead of to the Judge of 
the Court and shall be entitled to recover thereon as trustee for the ward in respect of 
any breach thereof. 

36. (i) Where a guardian appointed as declared by the Court has not given a 

bond as aforesaid, any person, with the leave of the Court 
Suit against guardian where m next f r j en( j at an y time during the continuance of 

ta k en . the minority of the ward, and upon such terms as afore- 

said, institute a suit against the guardian, or. in case of 


Sec. 34, Cls. (c) and (d). — For scrutiny of guar- 
dian’s accounts, regular suit is the proper remedy. 
26 L. W. 44 = ioo I.C. 600 = 38 M. L. T. 1 15 ( H. 
C.). See also 23 L. W. 420 — (1926) M W.N. 359 
= A.I.R. 1926 Mad. 478 = 50 M L.J. 273 ; 107 I. 
C. 152 =7 Fat. 144. 

Sec. 34, Cl. (dj. Scope of Section. — 94 I. c. 
79 = A. I. R. 1926 Mad. 1825 ; 50 M.L.J. 273. 

See*. 34 and 35. SCOPE. — This section does 
not deprive the Court of its general power to 
impose conditions on guardians and so the 
appointment of a guardian conditional on his fur- 
nishing security is not ultra vtres 40 Mad. 775 = 
37 I.C. 892. See also 49 Mad. 809=51 M, L. J 
726 (F. B.). Court can ask guardian to apply 
income for maintenance. 34 P. R. 1912 = 14 I.C. 
789. An order under S. 34, cl. ( e ) directing the 
guardian of a ward to pay a certain sum of money 
to another is not an order under S. 2 (14), C.P.C , 
and is therefore not executable as a decree. 41 
Mad. 241=41 I. C. 341 (36 Mad. 39, Foil.). 
Attachment of property of guardian is impioper. 
1923 I.ah. 506 ( r ). 

SECURITY. — Appointment of guardian does not 
become effective until security is furnished. 71 I. 
C. 572. The Court is the obligee under a Bond 
executed by sureties under S. 34 (a) and can 
alone sue on the bond in the absence of an 
assignment in due form of law. 42 Mad. 302=36 
M.L.J. 114 = 491.0. 587. Limitation is that 
prescribed by Art. 68 of the Lim. Act except 
where the bond charges immoveable property. 
{/did.) The District Court can supersede a guar- 
dian if he fails to furnish security within the fixed 
time. 19 I. C. 609 = 192 P. L. R. 1913. Order 


appointing a person guardian subject to his fur- 
nishing security within a time — Failure to furnish 
— Penalty. 51 I.C. 88 = 17 A. L.J. 377. 

APPEAL.— -Direction to guardian to deposit 
money due to minor -Not appealable 57 I. C. 
309. No appeal lies from an order fixing the 
amount to be applied for the maintenance, 
education and advancement of the ward aid 
the persons depending on him. 27 I. C. 921 =28 

M. L.J. 96. 

Secs. 35 and 36 .— A suit for accounts by a 
ward against his late guardian or his representa- 
tives if it is proved that his property had gone 
into their hands, is maintainable. 22 Pom. (.. R. 
633 =44 B. 852. See also 18 I. C. 876 = 17 C. W. 

N. 605 Ward should not be compelled to file 

regular suit for satisfying court that engagement 
has not been kept up. (1928) M. W. N. 423 = A. 
I R. 1928 Mad, 543—54 M.L.J. 671. S. 35 is 
perfectly general and can apply to a case where 
the ward was a minor or to a case where the 
ward has ceased to be a minor. The section is 
intended to cover both the cases. There is 
nothing in S. 35 making it inapplicable to the 
case of a ward attaining majority and applying 
for an assignment of the bond. 42 M. 302 and 
A. I. R. 1926 Mad. 977, Diss. from ; (1928) M. 

W. N. 423 = A. I. R. 1928 Mad. 545=54 M. L. J* 
671. 

APPEAL. — See 30 Bom. 164 = 7 Bom. L.R. 803. 
A suit brought against the guardian of the pro- 
perty of a minor under S. 36 is maintainable 
though the leave of the Court is obtained subse- 
quent to filing. 22 Bom. L. R. 787=44 B 602. 
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his death against his representative, for an account of what the guardian has received 
in respect of the property of the ward, and may recover in the suit, as trustee for the 
ward, such amount as may be found to be payable by the guardian or his representa- 
tive as the case may be. 

(2) The provisions of sub-section (1) shall, so far as they relate to a suit against 
a guardian, be subject to the provisions of S. 440 of the Code of Civil Procedure as 
amended by this Act. 1 


37 . Nothing in either of the two last foregoing sections shall be construed to 
deprive a ward or his representative of any remedy 
against his guaidian, or the representative of the 
guardian, which, not being expressly provided in either of 
those sections, any other beneficiary or his representative would have against his 
trustee or the representative of the trustee. 


General liability of guardian 
as trustee. 


Termination of Guardianship. 

L 38 . On the death of one of two or more joint 

join l t 8 guardfans 1VOrShiP am ° ng guardians, the guardianship continues to the survivor or 

survivors until a further appointment is made by the Court. 


39 . The Court may, on the application of any person interested, or of its own 
motion, remove a guardian appointed or declared by the 
Removal of guai lan. Court, or a guardian appointed by will or other instrument, 

for any of the following causes, namely ; — 


(a) for abuse of his trust , 

( b ) for continued failure to perform the duties of his trust ; 

(c) for incapacity to perform the duties of his trust ; 

(d) for ill-treatment, or neglect to take proper care of his ward ; 

( e ) for contumacious disregard of any provisions of this Act or of any order of 
the Court ; 

(/) for conviction of an offence implying, in the opinion of the Court, a defect 
of character which unfits him to be the guardian of his ward ; 

(g) for having an interest adverse to the faithful performance of his duties ; 
(/;) for ceasing to reside within the local limits of the jurisdiction of the Court ; 
( i ) in the case of a guardian of the property, for bankruptcy or insolvency ; 
(/) by reason of the guardianship of the guardian ceasing or being liable to 
cease, under the law to which the minor is subject : 


Sec. 36 ( 2 ).— 1 See now Order XXXII, rules 1 
and 4 (2) in the First Schedule to the Lode of 
Civil Procedure (Act V of 1908). 

Secs. 36 and 37 . — A minor can sue the legal 
representative of his deceased guardian for 
accounts where the guardian had died without 
rendering accounts, and S. 41 (3) is no bar to it. 
55 P. K. 1918^46 I. C. 457. 

Sec. 39 . —The provisions of the Act apply to 
guardians appointed by will and action can be 
taken inregaid to them under Ss. 39, 41 & 45. 

8 Lah. 306 = 28 Punj. L. R. 367 = 103 1 . C. 470 = 

9 Lah L. J. 231 = A. I. R. 1927 Lah. 344. 

SCOPE OK SECTIONS.— The Court cannot 

appoint a guardian of the person of a Hindu 
minor of a joint family. 571.0.678 = 11 1 .. W. 
596 . As to power to remove even testamentary 
guardians, see 28 Punj. L. R. 127. Appoint- 
ment of sister’s husband as guardian of Maho- 
medan minor — Effect of the personal law of the 
minor. See 85 I. C. 624 = 28 O. C. 172 = ( 1925) 
Oudh 623. The word ‘instrument’ in S. 39 must 
be'confined to instruments ejusdem generis with a 
will, and does not cover a compromise decree. 42 
I.C, 505=6 L. W. 760 (18 Bom. 375, Foil,). A 
w il! need not and could not be set aside when the 


testator had no legal power to appoint a guardian 
for the property. 40 Mad. 672=34 I.C 766 = 30 
M L. J 504. Guardian not validly appointed if 
tiespasser, if could be removed. 21 I. C. 848. 
Guardian may be removed, if there exists bitter 
relationship between him and his ward 7 Lah. 
L. J. 141 =( 1925) Lah. 375 »’ 8 1 1 • )• 20/ * 

Wishes of minors in a position to exercise their 
discretion to be consulted (If id.) 1 ailure by a 
guardian to comply with the terms of his appoint- 
ment justifies his removal by the Couit. 20 l.C. 
r = 164 P. L. R. 191 3. See also 2 O. VV. N. 796 
(F. B.). 

Cl. (e) — Guardian disobeying ordei under 
S. 34 ( e ) — Imposition of fine ultta vires. 34 l’.R. 
1912 = 14 I.C. 789 ; 2 O. W. N. 706 (F B ). 

Cl. (h), — An applicant for guardianship must 
reside within the jurisdiction of the Court to 
which he makes the application 36 All. 280^24 
I. C. 59. But see also 1924 Nag 22 4 This fe 
an enabling clause. Person outside Jmisdlction 
can also be appointed in a fit and proper case. 
Udid.) 

Cl. (j).— A widow appointed as testamentary 
guardian does not become legally disqualified by 
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Provided that a guardian appointed by will or other instrument, whether he has 
been declared under this Act or not, shall not be removed — 

(tf) for the cause mentioned in clause ( g ) unless the adverse interest accrued 
after the death of the person who appointed him, or it is shown that that person made 
and maintained the appointment in ignorance of the existence of the adverse interest, or 

( b ) for the cause mentioned in clause (/;) unless such guardian has taken up 
such a residence as, in the opinion of the Court, renders it impracticable for him to 
discharge the functions of guardian. 

w u , . 40 . (1) If a guardian appointed or declared by the 

ischaige of guardian. Court desires to resign his office, he may apply to the 

Court to be discharged. 

(2) If the Court finds that there is sufficient reason for the application, it shall 
discharge him, and if the guardian making the application is the Collector and the 
Local Government approves of his applying to be discharged, the Court shall in any 
case discharge him. 

Cessation of authority of 41 . (1) The powers of a guardian of the person 

guardian. cease— 

(а) by his death, removal or discharge ; 

(б) by the Court of Wards assuming superintendence of the person of the 

ward ; 

(c) by the ward ceasing to be a minor ; 

( d ) in the case of a female ward by her marriage to a husband who is not 
unfit to be guardian of her person or, if the guardian was appointed or declared by 
the Court, by her marriage to a husband who is not, in the opinion of the Court, so 
unfit ; or 

( e ) in the case of a ward whose father was unfit to be guardian of the person 
of the ward, by the father ceasing to be so or, if the father was deemed by the Court 
to be so unfit, by his ceasing to be so in the opinion of the Court. 

(2) The powers of a guardian of the property cease — 

( a ) by his death, removal or discharge ; 

( b ) by the Court of Wards assuming superintendence of the property of the 

ward ; or 

(c) by the ward ceasing to be a minor. 

(3) When for any cause the powers of a guardian cease, the Court may require 
him or, if he is dead, his representative to deliver as it directs any property in his 

re-marriage to continue to be guardian. 18 I.C. guardian must without ptejudice to bis title or to 
133—32 P. W. K. 1913- anything he could establish by suit be compelled 

NOTICE Kemoval of guardian — Notice to to give up po>session on ceasing to. be guardian. 

show cause es>ential befoie removal. 27 1. C. 28 14 I. C. 674 (2 ) = 1 12 P. W. R. 1912. 'l'he Court 

= 20 C. L. J. 29'?. has power to require a de facto guardian to deliver 

APPEAL. — There is no appeal from an ordtr the infant’s properties to (he guardian appointed 
made by the District Judge lefusing to remove a under the Act. 5r I. C. 230—36 M L. J. iSq. A 
guardian. 14 I. C. 56— 195 P. \V. R. 1912 ' 1 9 waid cannot maintain a suit against the widow 
Cal. 487 ; 23 Cal. 20 f ; 20 Bom. 667 = 20 All. and minor sons of his deceased guardian. 9 I. C. 
433* Foil.) Order removing guardian is appeal- 591=74 P. W. R. 1911 (22 All. 332, Foil. ; u 
able. 1925 Oudh 260. Bom. L. R. 190 ; 7 I. C. 214, Dist.). Meaning of 

8 ec. 40. — Application for removal of guardian ‘ property belonging to the ward ’ in S. 41 (3). 
dismissed — Subsequent application is barred. 20 51 I.C. 529 — (1918) M.W.N. 440. “Any cause” 

A. L, J. 959 = 45 A. 196*= 19 22 A, 540 includes death of the minor which terminates the 

Sec. 41, el. (3). — On an application for the guardian-hip. (Ibid.) Death of ward — Power 
■discharge of guardian, the Court has power to to direct guardian to hand over properties to 
direct an investigation into his accounts filed heir. 5 r I. C. 529 = (191S) M. W. N. 440. See 
in Court. See 92 I. C. 98 = A. I. R. 1926 Mad. also 42 All. 1 =52 I. C. 167 = n A. L J. 8^1 ; 92 
419. But see 50 Mad 80. Sec. 41 does not I.C, ig6 = A. I. R. 1925 Sind 269. Death of 
authorise a court to Order accounts to be rendered ward — Succession disputed — Court should not 
after the termination of the guardianship. 49 I. order guatdian to hand over properties to one of 
C. 132 =*29 C. L. J. 44. See also i8 S.L. R. 85= the claimants. See (1926) M. W. N. 68 — 22 L.,W. 
(1925^) Sind 269. S. 41 has no application to 642 = 921.^570. If the guardian is incompe- 
guardtans whose powers had ceased by reason of tent or is otherwise an improper person to be 
their wards having attained majority or otherwise allowed to continue as such, proper proceedings 
before the passing of the Act. 17 Bom. 566. The must be taken tinder Sec. 39 for his removal and 
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possession or control belonging to the ward or any accounts in his possession or control 
relating to any past or present property of the w-ird. 

(4) When he has delivered the property or accounts as required by the Court 
the Court may declare him to be discharged from his liabilities save as regards any 
fraud which may subsequently be discovered. 

42 . When a guardian appointed or declared by the Court is discharged or under 

Appointment of .successor ,0 l ° W u hich the iS Sl J bjeCt - CeaSeS “> be entitled 

guardian dead, discharged or ^ act, or when any such guardian or a guardian appoint* 
removed. ed by will or other instrument is removed or 'dies the 

Court, of its own motion or on application under Chap- 
ter II, may, if the ward is still a minor, appoint or declare another guardian of his- 
person or property, or both, as the case may be. 

CHAPTER IV. 


Supplemental Provisions. 

Orders for regulating con- 43 . (1) The Court may, on the application of any 

duct or proceedings of guar- person interested or of its own motion, make an order 

those orders. enforcemem of regulating the conduct or proceedings of any guardian 

appointed or declared by the Court. 

(2) Where there are more guardians than one of a ward, and they are unable 
to agree upon a question affecting his welfare, any of them may apply to the Court for 
its direction, and the Court may make such order respecting the matter in difference 
as it thinks fit. 

U) Except where it appears that the object of making an order under sub- 
section (1) or sub-section (2) would be defeated by the delay, the Couit shall, before 
making the order, direct notice of the application therefor or of the intention’ of the 
Court to make it, as the case may be, to be given, in a case under sub-section (1), to 
the guardian or, in a case under sub-section (2), to the guardian who has not made the 
application. 

(4) In case of disobedience to an order made under sub-section (i) or sub- 
section (2) the order may be enforced in the same manner as an injunction granted 
under S. 492 or S. 493 1 of the Code of Civil Procedure, in a case under sub-sec(ion (1) 
as if the ward were the plaintiff and the guardian were the defendant or, in a case 
under sub-section (2), as if the guardian who made the application were the plaintiff 
and the other guardian were the defendant. 


the appointment of another guardian. But until 
this is done, it is the duty of the Court to render 
all assistance to the guardian in the discharge of 
his duties and to see that the minors remain .n 
his custody, ioo I. C. 807 — A. I. R. 1927 Lah. 
266. 

Sec. 41 , cl ( 4 ). — A suit will lie against the 
guardian’s son and a surety to render accounts in 
the absence of an order of discharge of the guar- 
dian. 67 I. C. 935=3 Lah. L. J. 364. Even 
after discharge of guardian his liability continues 
for mistakes discovered subsequently. 23 A L.J. 
428=88 I.C. 165 = 1925 All. 457. To bar a suit 
by a ward on attaining majority against a guar- 
dian for rendition of accounts, the order of dis- 
charge under S. 41 v4) must be in express terms. 
25 P. R. 1918 =41 I. C. 344 (34 Cal. 21 1 ; 15 C. 
L. J. 57, Foil.). Order of discharge of guardian 
must be' express — Guardian cannot set up title of 
third person. 2 Pat. L. T. 556=61 I C. 807=6 
Pat. L. J. 273. Minor attaining majority — Dis- 
charge of guardian — Filing accounts in Court — 
Court has no power to inquire into correctness of 
accounts—Separate suit is remedy of minor. 50 
Mad. 80 = 24 L. W. 525 = 97 I. C. 578 = A. I. R. 
1926 Mad. 977=51 M, L. I. 241 (Case-law 


see also 26 A L. J. 


leviewed). On this section, 

290 = A. I. R 1928 All. 2^9. 

Sec. 42 . SCOPE. — This section comes into 
operation only where a guardian is properly re 
moved. 27 I. (J. 28 = 20 C. I.. J. 258. Object of 
the section. .?« 4 I . C. 603. Court has power 
to appoint a person who has not made an applica- 
tion himself and whose name is not mentioned in 
an application under this section as guardian. 
C/W.) An order appointing a guardian under 
b. 42 is appealable under S. 47. 22 I. C 776-7 
S. I, R.90. 1 7 

8ee. 43 . — A guardian disobeying an order of 
the District Court under the act can be ordered 
to give security for his own appearance but can- 
not be compelled to cause the production of 
another person. 18 I. C. 922=24 M. L. J. 231. 
Sec. 43 (4) limits the exercise of the powers to 
punish a ‘disobedience of orders passed under 
Clauses 1 & 2. 103 I. C. 493. On this section 

see also 15 C. L. J. 147 ; 23 I. C. 351 ; !0 M.L.L 
305 ; 6 I. C. 862 ; 16 Bom. 307. 

1 See now Order XXXIX, rules 1 and 2 in the- 
First Schedule to the Code of Civil Procedure 
(Act V of 1908). 
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(5) Except in a case under sub-section (2), nothing in this section shall apply 
to a Collector who is, as such, a guardian. 

44 . If, for the purpose or with the effect of preventing the Court from exercising 
its authority with respect to a ward, a guardian appointed 
Penalty for removal of ward or declared by the Court removes the ward from the limits 
from jurisdicuon. Q f the jurisdiction of the Court in contravention of the 

provisions of S. 26, he shall be liable, by order of the Court, to fine not exceeding one 
thousand rupees, or to imprisonment in the civil jail for a term which may extend to 
six months. 

Penalty for contumacy. 45 . (1) In the following cases, namely : — 

(a) if a person having the custody of a minor fails to produce him or cause him 
to be produced in compliance with a direction under S. 12, sub-section (1), or to do 
his utmost to compel the minor to return to the custody of his guardian in obedience 
to an order under S. 25, sub-section (1), or 

( b ) if a guardian appointed or declared by the Court fails to deliver to the 
Court within the time allowed by or under clause (b) of S. 34, a statement required 
under that cliuse,or to exhibit accounts in compliance with a requisition under clause 

(c) of that section, or to pay into the Court the balance due from him on those 
accounts incompliance with a requisition under clause (d) of that section, or 

(c) if a person who has ceased to be a guardian, or the representative of such 
a pei son, fails to deliver any property or accounts in compliance with a requisition 
under S. 41, sub-section (3), 

the person, guardian or representative, as the case may be, shall be liable, by 
order of the Court, to fine not exceeding one hundred rupees, and in case of recusancy 
to further fine not exceeding ten rupees for each day after the first during which the 
default continues, and not exceeding five hundred rupees in the aggregate, and to 
detention in the civil jail until he undertakes to produce the minor or cause him to be 
produced, or to compel his return, or to deliver the statement or to exhibit the accounts, 
or to pay the balance, or to deliver the property or accounts, as the case may be. 

(2) If a person who has been released from detention on giving an undertaking 
under sub-section (1) fails to carry out the undertaking within the time allowed by the 
Court the Court may cause him to be arrested and re-committed to the civil jail. 

46 . (1) The Court may call upon the Collector, or 
Reports by Collectois and upon any Court subordinate to the Court, for a report on 

Subordinate Courts. any matter arising in kny proceeding under this Act and 

treat the report as evidence. 

(2) For the purpose of preparing the report the Collector or the Judge of the 
subordinate Court, as the case may be, shall make such inquiry as he deems necessary, 
and may for the purposes of the inquiry exercise any power of compelling the attend- 
ance of a witness to give evidence or produce a document which is conferred on a 
Court by the Code of Civil Procedure. 

47 . An appeal shall lie to the High Court from an 

Orders appealable. order made by [* *]i Court — 

g^ c< 45 The word “recusancy” in S. 45 As to scrutiny by Court of guardian’s accounts, 

means something more than mere disobedience see 107 I. C. 152 = 7 Pat. 144. 
of an order under Cl. (d) in S. 34. 49 I-C. 624 ; Sec. 46.— It is only when the District Court 

17 A L.J. 377. On this section, see also 16 M. L. calls upon the Collector to report under S. 46 
f 286 •' I I. C. 338 = u Bom. L. R. 190. Failure that it is open to the Court to treat it as evidence, 
to deposit moneys alleged to be misappropriated 25 Bom. L. R. 1232 = 1924 Bom. 157. On this 
Imposition of fine, if and when legal. 25 C. section, see also 26 Bom. 716 ; 7 A. L. J. 321; 
L I. 140 = 36 I, C. 286 = 21 C. W. N. 688. See 23 Bom. 698. 

also\ Pat. 264 = 1925 Pat. 477 ; 23 A. L. J. 736 8ec. 47.— 1 The word “ District” was omitted 
= 881. C. 444 = 1935 All. 785 ; 7 Pat. L. T. 473. by Act IV of 1926, S. 4. [Repealed by Act XII 

An order by Court directing a guardian to pay of 1927.] 

unrealised purchase- money from his vendee — Secs. 47 and 48. GENERAL. — Orders under 
Order to pay unrealised money in Court or pay a the Act are final except where they are challeng- 
dailv fine— Whether ultra vires . 33 I. C. 918 = ed in appeal or revision. See 85 I. C. 667 = 1925 

C W. N. 663. Appeal against order of fine. Cal, 1160 ; 1925 Oudh 260. 

See 23 A* L. J. 736 = 88 I. C. 444 = 1925 All. 785. 
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(a) under S. 7, appointing or declaring or refusing to appoint or declare a 
guardian ; or 

(b) under S. 9, sub-section (3), returning an application ; or 

(c) under S. 25, making or refusing to make an order for the return of a ward 
to the custody of his guardian ; or 

(d) under S. 26, refusing leave for the removal of a ward from the limits of the 
jurisdiction of the Court, or imposing conditions with respect thereto ; or 

(e) under S. 28 or S. 29, refusing permission to a guardian to do an act referr- 
ed to in the section ; or 

(/) under section 32, defining, restricting or extending the powers of a 
guardian ; or 

(g) under section 39, removing a guardian ; or 
(/?) under section 40, refusing to discharge a guardian ; or 
(0 under section 43, regulating the conduct or proceedings of, a guardian or 
settling a matter in difference between joint guardians, or enforcing the order ; or 
(/) under section 44 or section 4S, imposing a penalty. 

48, Save as provided by the last foregoing section and by section 622 1 of the 


Finality of other orders, 

suit or otherwise. 


Code of Civil Procedure, an order made under this Act 
shall be final and shall not be liable to be contested by 


49. The costs of any proceeding under this Act, including the costs of maintain- 
Costs ing a guardian or other person in the civil jail, shall, sub- 

ject to any rules made by the High Court under this Act, 
be in the discretion of the Court in which the proceeding is had. 

50. (1) In addition to any other power to make 

Power of High Court to rules conferred expressly or impliedly by this Act, the 
make rules. High Court may from time to time make rules 2 consistent 

with this Act — 


Cases where Appeal lies.— An appeal lies 
only against an oider appointing a person, guar- 
dian of the pioperty of a minor. 10 M. F. J. 
508 = 34 I. C. 432. Hut an order appioving the 
security furnished by him and ratifying the origi- 
nal appointment is not appealable. {Ibid.') (27 I. 
C. q 2 r , foil.). Order sanctioning sale of minor’s 
property is appealable. 1924 Nag. 269. 

( ASES WHERE NO APPEAL LIES — An order 
refu'dng to remove a guardian is final and no 
appeal lies against it. 18 A. F. J. 624=56 I. C. 
208 ; 1924 Mad. 327. See also 78 I C. 138 

(Order fixing remuneration of guardian). See also 
45 Mad. 873 — 4 5 M. L. J. 481. There is no 
appeal against an order of the District Judge 
refusing to order the person in possession of a 
minor’s property to hand over the property to an 
appointed guardian and referring the guardian to 
a separate suit. 40 P L. R. 1012 = 13 I. C. 326 
= 1 15 P. W. R. 1912. An order returning an 
application for guardianship for presentation for 
the Court having territorial jurisdiction, is not 
appealable. 53 I. C. 563 = 107 P. R. 1919 An 
order of the District Judge sanctioning a marriage 
of minor girl while an application for appointing 
a guardian for her is pending is not appealable. 
44 Bom. 690 = 57 I. C. 79. Order fixing expense 
of maintenance and education of minor is not 
appealable. 1925 Nag. 141. Application dis- 
missed for non-appearance —Second application 
if lies — Order dismissing the latter application — 
Appeal. ^8 I. C. 985 « 17 C. W. N. 429. Third 
party in possession of minor’s property — If he 
can be compelled to hand it over to the guardian 
— Order refusing to compel — Not appealable. 40 


P L. R. 1912 = 13 I. C. 326. No appeal is 
allowed against an order calling upon a guardian 
to pay into Couit the balance due from him on 
settlement of his accounts. 55 I. C. 587. 

REVISION. — Orders under S. 34 are open to 
examination by the High Court on the revision 
side 55 I. C. 587. See also 78 I. C. 138. 

Review —An order for appointing a guardian 
of a minor under S. 7 is not open to review. 4 
Lah 1 . J. 274 = 1922 Lah. 395 ( 143 P. R. 1006, 
Foil.). See also 1924 Nag. 269 (Order sanction- 
ing sale of minor’s property). 

Sec. 48.— 1 See now S. 115 of the Code of 
Civil Procedure (Act V of 1908). 

RIGHT OF SUIT.— [See also under S. 47, 
supra . ] An order dismissing an application for 
guardianship cannot be contested by a regular 
suit. 33 I. C. 987 = 24 P- W. R. 1916. S. 48 does 
not cover the case of a requisition under S. 41 
(3) and a separate suit will lie to contest the 
propriety of the requisition under S. 41 (3). $j 
J. C. 236=36 M. L J. 189. Order of District 
Judge fixing amount for marriage expenses is not 
open to revision. 92 I. C. 482 = A. I. R. 1926 
All 301. Whether a valid sanction under S. 31 
by a judge could be assailed in any legal pro- 
ceeding. See 27 O. C. 284 = (1923) Oudh 237. 

Sec: 60 . — Rules and forms made by the High 
Court requiring the appointment of guardian to 
be postponed to the furnishing and approval of 
security, if ultrp. vires . 34 I. C. 432=30 M. L. J. 
5 ° 8 . 

2 For rules made by the Judicial Commissioner, 
Central Pro vine eq, see Central Provinces Gazette* 
1908, Pt. I, p. 765. 
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(a) as to the matters respecting which, and the time at which, reports should 
be called for from Collectors and subordinate Courts ; 

( b ) as to the allowances to be granted to, and the security to be required from 
guardians, and the cases in which such allowances should be granted ; 

(c) as to the procedure to be followed with respect to applications of guardians 
for permission to do acts referred to in sections 28 and 29 ; 

(d) as to the circumstances in which such requisitions as are mentioned in 
clauses (a), (6), (c) and ( d) of section 34 should be made ; 

(e) as to the preservation of statements and accounts delivered and exhibited 
by guardians ; 

(/) as to the inspection of those statements and accounts by persons interested ; 

(g) as to the custody of money, and securities for money, belonging to wards ; 

( h ) as to the securities on which money belonging to wards may be invested ; 

(i) as to the education of wards for whom guardians, not being Collectors, 
have been appointed or declared by the Court ; and 

(;) generally, for the guidance of the Courts in carrying out the purposes of 
this Ac L 

(2) Rules under clauses (a) and (?) of sub-section (1) shall not have effect 
until they have been approved by the Local Government, nor shall any rule under this 
section have effect until it has been published in the official Gazette. 


51 . A guardian appointed by or holding a certificate of administration from a 
Civil Court under any enactment repealed by this Act 
Applicability of Act t° shall, save as may be prescribed, be subject to the provi- 

guardians already appomtcd by ^ rf ^ ^ and of the ru , es made under it> as if he 

had been appointed or declared by the Court under 


Court. 


Chapter II. 

52 . In section 3 of the Indian Majority Act, 1875, for the words “ every minor 

of whose person or property a guardian has been or shall 
Amendment of Indian k e a pp 0 j nte d by any Court of Justice, and every minor 

Majority Act. under the jurisdiction of any Court of Wards ” the follow- 

ing shall be substituted, namely : — 

41 every minor of whose person or property, or both, a guardian, other than a 
guardian for a suit within the meaning of Chapter XXXI 1 of the Code of Civil Proce- 
dure, has been or shall be appointed or declared by any Court of Justice before the 
minor has attained the age of eighteen years, and every minor of whose property the 
superintendence has been or shall be assumed by any Court of Wards before the minor 
has attained that age.” 

53 . [Amendment of Chapter XXXI of the Code of Civil Procedure.] Re- 
pealed by Act V of 1908. 


THE SCHEDULE. 
Enactments Repealed. 
( See Section 2.) 


Number and year. 


Title orsubject. 


Extent of repeal. 


Acts of the Governor- General in Council . 


XIV of 1858 .. Minors (Madras) .. The whole. 

XL of 1858 .. Minors (Bengal) .. So much as has not been repealed 

IX of 1861 .. Minors .. I The whole. 


For rules made by the Chief Commissioner, I. C. 6. 

North-West Frontier Province, see Gazette of 1 See now Order XXXII in the First Schedule 
India, 1906, Pt. II, p. <46 t0 the Code of Civil Procedure (Act V of 1908). 

Sec. 52 .-~See 29 All. 672=4 A. L. J. 597 ; 6 
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Number and year. 


Title or subject. 


Extent of repeal. 


XX of 1864 

XIV of 1869 

VII of 1870 

IV of 1872 

[ * 

XIII of 1874 

XV of 1S74 

XX of 1875 

XVIII of 1876 
XIII of 1879 

[ * 

XVUI of 1884 

[ * 

XII of 1887 

[ * 

[ * 

X of 1831 

IX of 1874 


Acts of the Governor-General in Council — (Lontd.). 


Minors (Bombay ) 

Bombay Civil Courts Act, 1869. 

Court-fees Act, 1870 

Punjab Laws Act, 1872 

* * 

European British Minors Act 
187a 

Laws Local Extent Act, 1874 . 

Central Provinces Laws Act 
«« 78 . 

Oudh Laws Act, 1876 
Oudh Civil Courts Act, 1879 


Punjab Courts Act, 1884 


Bengal, North-Western Pro- 
vinces and Assam Civil 
Courts Act, 1887. 


Madras Regulations . 


Minors’ Estates 


The whole. 

So much of the last paragraph of sec- 
tion 16 as has not been repealed. 

Section 19-H, and article 10 of Sche- 
dule I. 

So far as it relates to Act XL of 18 c;8. 

* * ] 1 

The whole. 

So far as it relates to any enactment 
repealed by thi« Act. 

So far as it relates to Act XL of 1858. 

So far as it relates to Act XL of 1858. 

Clause (i)of section 25 relating to 
proceedings under Acts XL of 1858 
and IX of 1861. 

* * ] 2 

So much of section 29 as has not been 
repealed. 

* * ] 3 

Clause (b) of section 23, sub-section 

(o. 


Section 3. 


Regulations under the Statute 3'» Victoria^ Chapter 3. 

.. | Arakan Hill District Laws .. | So far as it relates to Acts XL of 1858 
I | and IX of 1861. 


HINDU DISPOSITION OF PROPERTY ACT (XV OF 1916). 

PREFATORY NOTE : — Statement of Objects and Reasons . — The object of the 
present Bill is to enable Hindus and Mussulmans to dispose of property by transfer inter 
vivos and by will for the benefit of unborn persons within certain limits. According to 
the Hindu Law as now administered in British India, a gift in favour of a person not in 
existence at the date of the gift is void ; and so also a bequest in favour of a person not 
in existence at the time of the testator’s death. The same is the rule of Mahomedan Law, 
except that, under the provisions of the Mussulmans Wakf Validating Act, 1913, it is 
competent to a Mahomedan to settle property for the benefit of unborn persons even in 
perpetuity, provided the ultimate disposition is for the benefit of charity. 

2. " Every lawyer familiar with the Indian Courts must have come across a large 
number of settlements and wills made by Hindus and Mahomedans for the benefit of their 
children and grand-children. The paramount object of the settler in all these cases has 
been to provide not only for his children and grandchildren then in existence, but also for 
those to be born hereafter. Instead, however, of giving effect to the settler’s intention, the 
law’ as now administered completely defeats it. Even where a donor lias only one child in 
existence at the date of the gift, and the gift is made in express terms for the benefit of all 
his children including those to be born hereafter, the law excludes from the benefit of all 
gift all children born subsequently to the date of the gift, to the entire subversion of the 
doner’s intention. Similarly, the intention of testators to benefit by their wills their 
children and grandchildren not in existence at the death of the testators is also defeated. 
It is to remedy these evils, and to give effect to the settlor’s or testator’s intention, that 
the present Bill is proposed. The sole object of the Bill is to enable the Court to carry 
out the settlor’s or testator’s intention, whieb, under the present state of the law, they are 


1 Act XIX of 1873 since entirely repealed by 
the U.P. Land-Revenue Act, 1901 (U.P. Act III 
of 1901). 

2 Act XIV of 1882 since entirely repealed by 
Act V of 1908. 

8 Act XVII of 1885 was repealed by the Cen- 
152 


tral Provinces Court of Wards Act (XXIV of 
1809). 

4 Act XI of 18S9 was repealed by the Lower 
Burma Courts Act (VI of iqoo). 

5 Act V of 1804 since entirely rtpealed by the 
Mad. Court of Wards Act (Mad. Act II of 1902). 
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precluded from doing. At tho same time, it is recognised that this, cart only be done within 
he limits allowed by the rule against perpetuity, and these limits are prescribed in clauses 
and 5. The effect of the Bill, if passed into law, will be to enable Hindus and Mahome- 
ans to make dispositions of their property to the same extent, and subject to the same 
imitations as other communities in British India. 

Note# on Clauses. — Clause (4). — This clause is a reproduction of section 100 of Act 
: of 1865, and section 13 of Act IV of 1882. 

Clause (5). — This clause is a reproduction of section 101 of Act X of 1865, and 
set ion 14 of Act IV of 1882, It refers to the rule against perpetuity. 

Clause (6). — The effect of this clause is to supersede the decision in L. R. 11 I. A. 
64, and other cases following it. 

Clause (7). — This clause is a reproduction of section 103 of Act X of 1865, and 

action 15 of Act IV of 1882. It is also in conformity with the rule of construction laid 

own by the Privy Council in the Tagore Case. 

Clause (8). — The enactments referred to in this clause are the Hindu Wills Act, 1870, 
le Transfer of Property Act, 1882 and the Indian Trusts Act, 1882. 

Select Committee’s Report : — The following report of the Select Committee on the 
ill to enable Hindus and Mussulmans to make disposition of property by transfer inter 
,vos or by will for the benefit of unborn persons was presented to the Indian Legislative 
ouucil on the 19th September, 1916 : — 

1. We, the undersigned Members of the Select Committee to which the Bill to enable 

nidus and Mussulmans to make dispositions of property by transfer inter vivos or by 
ill for the benefit of unborn persons was referred, have considered the Bill and have now 

e honour to submit this our Report, with the Bill as recast by us annexed thereto. 

2. In obedience to the instructions contained in the order of reference, we have so 
aended the Bill as to confine its operation to Hindus, save that, in the exercise of the 
scretion vested in us, we have inserted an enabling clause permitting the Governor-General 

Council to extend its provisions to the Khoja community m the whole or any part of 
dia where he is satisfied that the community in question desires the extension. Having 
Efard to the existence of the Hindu Transfers and Bequest Act, 1914 (Madras Act 1 of 
14), we have limited the extent clause of the Bill so as to exclude the Province of Madras 
)m its operation, but we have inserted a power allowing the Governor-General in Council 
extend the Act to that province should this course at any time be considered necessary 
desirable. 

3. The most important clause in the Bill was clause (3) and this clause, now clause 
), we have re cast so as to provide that no disposition of property by a Hindu, whether 

a transfer inter vivos or by will, shall be invalid by reason only that any person for 
ose benefit it may have been made was not in existence at the date of such disposition. 

> consider that the clause as drawn in this form avoids many of the difficulties which 
uld arise if we had retained the positive form in which it appeared in the Bill as 
erred to us. 

4. Clauses (4) and (5) of the Bill, as referred to us, endeavour to combine the 

►visions of the relevant sections of the Indian Succession Act, 1865, and the Transfer 
Property Act, 1882. The language of the twe Acts differs in slight respects, and vve 
tik it in every way desirable not to attempt to combine their provisions in a composite 
use, and we have preferred in section 3 of the Bill, as revised by us, to incorporate the 
tions of the Acts in question by reference. We are well aware that referential legislation 

this kind is open to objection, but, in the circumstances, we feel that the practical ad- 

tages of reference to a well-known Code, and the incorporation of all the decisions 
er these provisions outweigh any such objection. In this connection, we have thought 
veil to include the provisions of section 20 of the Transfer of Property Act, 1882, as the 
ding of the Transfer of Property Act, differing in that respect from the Indian Succes- 

i Act, does not without this section, make it clear that the property is vested. 

5 . The only other change of substance is the omission of clause (6) of the Bill as 

>rred to us. A perusal of the opinions recorded on the Bil 1 leads us to the conclusion 

, there is no clear manifestation of opinion in favour of the retention of the English 

laid down by the clause in question, and we think, in the absence of any consensus 
>pinion in favour of the rule, that the clause should be omitted. The remaining altera- 
» are mere alterations of form consequent upon the manner in which the Bill lias been 

38 t. 


THE HINDU DISPOSITION OF PROPERTY ACT (XV OF 1916). 

[2 8th September , *916. 

Act to remove certain, existing disabilities in respect of the power of dis- 
position of property by Hindus for the benefit of persons not in existence 
at the date of such disposition . 
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WHEREAS it is expedient to remove certain existing disabilities in respect of 
the power of disposition of property by Hindus for the benefit of persons not in Exist- 
ence at the date of such disposition ; it is hereby enacted as follows : — 

1 . (1) This Act may be called The Hindu Dis- 

Short title and extent. POSITION OF PROPERTY ACT, 1916. 

(2) It extends, in the first instance, to the whole of British India, except the 
Province of Madras : Provided that the Governor-General in Council may, by notifica- 
tion in the Gazette of India , extend this Act to the Province of Madras. 

2. Subject to the limitations and provisions specified in this Act, no disposition 

of property by a Hindu, whether by transfer inter vivos 
Dispositions for the benefit by wil ] shall be invalid by rea soR only that any person 
of persons not in existence. . * , - , . J J 

for whose benefit it may have been made was not in 

existence at the date of such disposition. 

3. The limitations and provisions referred to in 
Limitations and conditions. section 2 shall be the following, namely: — 

(a) in respect of dispositions by transfer inter vivos , those contained in sec- 
tions 13, 14 and 20 of the Transfer of Property Act, 1882, and 

( b ) in respect of dispositions by will, those contained in sections 100 and 101 
of the Indian Succession Act, 1865. 

4. Where a disposition of property fails by reason of any of the limitations 

referred to in section 3, any disposition intended to take 
failure of prior disposition. e ff ec t a ft e r or upon failure of such prior disposition also 

fails. 

5. Where the Governor-General in Council is of opinion that the Khoja commu- 

nity in British India or any part thereof desire that the 
Application of this Act to p rov isions of this Act should be extended to such commu- 
the Khoja community. nity> he may< by notification in the Gazette of India, 

declare that the provisions of this Act, with the substitution of the word “Khojas” or 
“ Khoja,” as the case may be, for the word “ Hindus ’ or “ Hindu ” wherever those 
words occur, shall apply to that community in such area as may be specified in the 
notification, and this Act shall thereupon have effect accordingly. 


THE HINDU INHERITANCE (REMOVAL OF DISABILITIES) ACT (XII OF 1928). 

An Act to amend the Hindu Law relating to exclusion front inheritance of cer- 
tain classes of heirs , and to remove certain doubts. 


WHEREAS it is expedient to amend the Hindu Law relating to exclusion from 
inheritance of certain classes of heirs, and to remove certain doubts ; It is hereby en- 
acted as follows: — 

Short title, extent and ap- 1 . (r) This Act may be called The HINDU INHERI- 

plication. TANGE (REMOVAL OF DISABILITIES) ACT, 1928. 

(2) It extends to the whole of British India, including British Baluchistan and 
Sonthal Parganas. 

(3) It shall not apply to any person governed by the Dayabhaga School of 
Hindu Law. 


2. Notwithstanding any rule of Hindu Law or custom to the contrary, no person 


Persons not to be excluded 
from inheritance or rights in 
joint family property. 


governed by the Hindu Law, other than a person who is 
and has been from birth a lunatic or idiot, shall be ex- 
cluded from inheritance or from any right or share in 
joint family property by reason only of any disease, de- 


formity, or physical or mental defect. 


3/ Nothing contained in this Act shall affect any right which has accrued 
or any liability which has been incurred before the com- 
Saving and exception. mencement thereof, or shall be deemed to confer upon 

any person any right in respect of any religious office or service or of the management of 
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any religious or charitable trust which he would not have had if this Act had not been 
passed. 

THE HINDU WIDOWS’ RE MARRIAGE ACT (XV OF 1856). 

Short title given, Act XIV of 1897. 

Declared in force — 

Throughout British India, except as regards the Scheduled districts, Act XV of 1874, 

8. 3 ; 

In the Sonthal Parganas, Reg. Ill of 1872, S. 3, as amended by Reg. Ill of 1899, S. 3; 

In the Angul District, Reg. Ill of 1913, S. 3. 

PREFATORY NOTE : — “ Our Legislature has on principle been slow to interfere 
with the marriage laws of India; and in the legalizing of widow marriage, its interference 
wa3 not gratuitous, but was sought by the Hindus themselves. Pandit Iswar Chandra 
Vidyasagar pointed out in his celebrated tract, that the re-marriage of widows was not 
unauthorised by the sastras; and his opinion was accepted by a considerable body of his 
educated countrymen ; and it was to meet their wishes that the Legislature felt induced 
to imss Act XV of 1856. This we learn from the preamble to this Act.” ( See Gooroodas 
Banerjee’s Marriage, and Stridliana, Tagore Law lectures for 1878, 2nd Ed., 1896, p. 256.) 

The following remarks on the provisions of the Act by Justice Gooroodas Bailer jeo 
may well be noted. 

The Act docs not give any rules for determining the eligibility of parties for marriage. 
It is clearly its intention that tins matter should be governed by the ordinary rules of 
Hindu Law. But these rules are not sufficient to meet every point which might arise in 
connection w r ith the re-marriage of widows. Thus, one of these rules of selection requires 
that the parties to marriage should be of different g otras; but what is to be regarded as 
the gotra of a widow’ — the gotra of her father, in which she w r as born or that of her deceased 
husband, to which she has been transferred by marriage? V idyasagara maintains that her 

father’s gotra is to be deemed the gotra of a widow' for the purposes of her re-marriage, 

and, considering that her father or some other paternal relation is still her guardian in 
marriage, I think that view’ is in accordance with the intention of the Act. Again, the 
ordinary rules about prohibited degrees do not prohibit the marriage of a man with the 

mother of his wife, however repugnant to our feelings it may be. No express rule for 

the prohibition of such marriage is, however, necessary in the Hindu Law, as it prohibits 
■widow' marriage altogether. But now that widow' marriage has been legalised, the w r ant 
of such prohibition may be deemed a defect in the law in theory, though, in practice, the 
universal feeling of repugnance to such improper unions would be sufficient to supply the 
pla^e of prohibitory rules.” (Ibid., pp. 259 — 263.) 

It is the general rule of the Hindu Law', as stated by the Privy Council in Moniram 
Kohta v. Keri Kohtam , 5 C. 776 (788) ‘ ‘ that an estate once vested by succession or in- 
heritance is not divested by any act or incapacity which, before succession, would have 
formed a ground for exclusion from inheritance,” and it w r as held not ho have been estab- 
lished that the estate of a w'idow formed an exception to the rule. But it is equally clear that 
there were grounds, which, under the Hindu Law, caused a forfeiture of a vested estate. 
Change of religion did so before Act XXI of 1850 and the Regulations that preceded it. 
Degradation from caste had the same effect as was pointed out by the Privy Council in the 
ease above referred to at page 792. It is an important question wdiether a second marriage 
is a circumstance, like those just mentioned, which determines a widow’s estate. 

We cannot expect to find express texts on this point in the usual authorities on Hindu 
Law, because second marriage was a thing they did not contemplate ; we cannot expect more 
than an indication of the view' they took of the nature of a widow’s estate. 

The view is clearly expressed in the text of Vrihaspalhi w'hich Jimutavahana makes 

the basis of his reasoning on this subject of a widow’s estate (Dayabhaga XI, 1) ”of 
him whose wife is not deceased half the body survives. How then should another take his 

property while half his person is alive?” This is difficult to reconcile with a right in a widow' 

who ceases to be the wife or half of the body of her late husband, and becomes the wife and 
half of the body of another man, to keep the estate of her late husband. The view that 
on principle a second marriage determines a widow’s estate is strengthened by the fact that 
where second marriages were sanctioned by custom, the further rule seems almost always 
to have followed, that such re-marriage entailed a forfeiture of the first husband’s estate. 
(See the cases cited in Mayne’s Hindu Law, section 512, and in West and Buhler, Bk. I., 
ch. 2, 8. 72-a, 3rd ed., p. 429) ; and again the adoption of the rule of forfeiture on second 
marriage in the Hindu Widow’s Re-marriage Act (XV of 1856) seems to be an indication 
that the Legislature considered that rule to be in accordance with the principles o^ Hindu 
Law. If, therefore, we had to decide this point upon the principles of Hindu Law, and 
without reference to express legislative enactments, we should be disposed to hold that the 
widows’ estate was determined by her marrying a second time and we do not think this 
would be in any way inconsistent with what was held in Moniram Kolita v. Keri KoUtani, 



i«3 


S. 1] THE HINDU WIDOWS’ RE-MARRIAGE ACT (XV OF 1856). 

5 C. 766, namely, that a widow's estate is not forfeited by unchastity during widowhood; 
for there seems to be a very broad distinction between misconduct on the part of a widow, 
as a widow, and her ceasing to be a widow." 19 C. 289 (292) — (Per Wilson, J.) 


THE HINDU WIDOWS' RE MARRIAGE ACT (XV OF 1856).i 


CONTENTS. 


Preamble. 

Sections. 

1. Marriage of Hindu widows legalised. 

2. Rights of widow in deceased husband’s 

property to cease on her re-marriage. 

3. Guardianship of children of deceased hus- 

band on the re-marriage of his widow. 

4. Nothing in this Act to render any childless 

widow’ capable of inheriting. 

A- Saving of rights of widow marrying, except 
as provided in Secs. 2 and 4. 


Sections. 

6. Ceremonies constituting a valid marriage 

to have the same effect on the maniage 
of a widow. 

7. Consent to re marriage of a widow who is 

a minor. 

Punishment for abetting marriage made 
contrary to this section. 

Effect of aiich maniage. 

Proviso 

Consent to re-mariiage of major widow* 


L25 th July , 1856. 

An Act to remove all legal obstacles to the marriage of Hindu Widows . 

WHEREAS it is known that, by the law as administered in the Civil Courts es- 
tablished in the territories in the posse c sion and under the 
I reamble Government of the East India Company, Hindu widows 

'with certain exceptions are held to be, by reason of their having been cnce married, 
incapable of contracting a second valid marriage, and the offspring of such widows by 
any second marriage are held to be illegitimate and incapable of inheriting property ; 
and 

Whereas many Hindus believe that this imputed legal incapacity, although 
it is in accordance with established custom, is not in accordance with a true interpre- 
tation of the precepts of their religion, and desire that the civil law administered by 
the Courts of Justice shall no longer prevent those Hindu who may be so minded from 
adopting a different custom, in accordance with the dictates of their own conscience ; 
and 


Whereas it is just to relieve all such Hindus from this legal incapacity of 
which they complain, and the removal of all legal obstacles to the marriage of Hindu 
widows will tend to the promotion of good morals and to the public welfare ; It is 
enacted as follows : — 

1 . No marriage contracted between Hindus shall be invalid, and the issue of no 
such marriage shall be illegitimate, by reason of the 
le ^lUed 66 ° f Hlnclu ' Nldo " s woman having been previously married or betrothed to 

another person who was dead at the time of such marri- 
age, any custom and any interpretation of Hindu law to the contrary notwithstanding. 


1 Short title. “ The Hindu Widows * Re- 
marriage Act, 1856 See the Indian Short 
Titles net, (XIV of 1897). 

Sec. 1 . SCOPE AND APPLICATION OF ACT, 
— Act is not retrospective in its operation. 2S 
Bom. L. K. 431 —94 I. C. 704 =A.I.I< 1926 Bom. 
381. All cases of re-marriage of Hindu widows 
are governed by Act (XV of 1836). Custom can 
•only take effect within the four walls of that Act, 
12 I. C. 623 — 247 P. W. R. 191 f * Bat see also 
65 I. C. 117**24 I. C. 297. 'lhe Act applies to 
all Hindu widows irrespective of caste regulations 
concerning re-martiage. 17 I. C. 133 = 6 N. L. 
R. 128. 

Neither the conversion of a widow into Maho- 
medanism nor her marriage with a Mahomedan 
husband after conversion could divest her of her 
interest in her deceased Hindu husband's estate. 


35 All. 46^ — 20 I. C. 335 ~ 1 r A. L. J. 678. 

CUSTOM* — Act does not apply where by custom 
a widow is permitted to ie-mairy and does not 
forfeit the property inherited by her from her 
former husband. 65 I. C. 117 = 24 O. C. 297. 
See also 19 Cal. 289 ; 1 1 All. 330 ; 1 1 Uom. 119; 
31 All. iM ; 15 C. W.N . 579 ; 32 All. 489; 1 1 A. 
L. J. 693 ; 12 1. C. 623 ; 9 B.L.R. 1912. Act does 
not override the customs pievailing in Punjab 
as regards non forfeiture of widow’s rights over 
her deceased husband’s property by virtue of S.7 
of Act IV of 1872. (Punjab Laws Act 1924) 
S. 17. 

OBJECT' OF THE ACT.-— It is not the object of 
the Act to deprive a Hindu widow upon her re- 
marriage of any right or interest which she had 
at the time of her re marriage. 1 Pat. L. R. 390 
= 4 P. L. T. 650. 
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2 . All rights and interests which any widow may have in her deceased husband's 

, . , ., * . , , property by way of maintenance, or by inheritance to her 

hustancl-s p W rop°eny n wTelt' husband or to his lineal successors, or by virtue of any 
on her re marriage. will or testamentary disposition conferring upon her, with- 

out express permission to re-marry, only a limited inte- 
rest in such property, with no power of alienating the same, shall upon her re-marriage 
cease and determine as if she had then died ; and the next heirs of her deceased hus- 
band, or other persons entitled to the property on her death, shall thereupon succeed 
to the same. 

3 . On the re-marriage of a Hindu widow, if neither the widow nor any other 

person has been expressly constituted by the will or tersta- 
deceased* husband o,f theVtf mentar y disposition of (he deceased husband the guardian 
marriage of his widow. of his children the father or paternal grandfather or the 

mother or paternal grandmother, of the deceased husband, 
or any male relative of the deceased husband, may petition the highest Court having 
original jurisdiction in civil cases in the place where the deceased husband was domi- 


K1GHT OF INHERITANCE. — When after the 
re-marriage of a widow her son dies and the ques- 
tion is of her right of succeeding to him, the Act 
must be htld not to affect her rights I P. L. T. 
650 = 1024 Pat 233. A Hindu widow can inherit 
from her son by a form- r marriage, though she 
had re-married at the date of her son’s death. 26 
C. W. N 925-192 2 (\il. 140. (11 W. R- 82 Rel. 
29 Bom. 91 ref.) A re-married Hindu widow 
succeeds to the pioperty of her son by her fir>t 
husband, w hether or not the Act applies. 79 I.C. 
1048 = 39 C. L. J . 8K, (11 W. R 82 foil.) 

Sec. 2. — S. 2 applies not only to widows who 
could not re-marry before the passing of the Act, 
but abo to tho>e who vs ere not so precluded from 
re-marrying either by law 01 custom In either 
case, the widow forfeits the estate inherited by 
her from her former hrsband. 50 Cal. 727 = 27 
C. W. N . 669 = 1 924 Cal 98. A Hindu widow of 
the Jat community, among whom the custom of 
re-marriage has existed even before 1856, does 
not forfeit her light - in her hu'-band’s estate on 
her re mairiage by virtue of S 2 of the Act 49 
A. 203 = 100 I. C. 734 = 25 A L J t s 1 = A. I . R. 
1927 A 523, A Hindu widow’s right to retain 
property inherited from her husband ceases on 
her re marriage, and the reversioners have a right 
to immediate possession of the properties on her 
re-marriage 1510.6,2 = 12 M. 1 . T 158 = (i 
Mad 226 ; 22 Cal. 589 ; 22 bom. 321 ; 24 Bom. 
89 foil. ; 31 All 161 ; 1 I O. 761 ; 32 All 4S9, 
not foil.) 29 I. C. 6 1 2 = 1 1 N 1 . K. 86. Apart 
from the Act, under the Hindu law a widow’s 
right to succession is based on the ground that 
she is half of the body of her deceased husband 
and that she is capable of conferring spiritual 
benefits on him. When she re-marrie> she ceases 
to be half of the body of her late husband or to 
be able to confer s piri t ua I benefits on him and 
she becomes the wife and half of the body of her 
new husband. 3P.LT. 551. ( 1 1 A. 330 ; 31 A. 
161 ; 32 A. 489, diss. 1 M. 22^ ; 41 M. 1078 ; 21 
C. W N 906 ; 22 C. ; 14 C. W. N. 346 ; 8 
C. L. J. 542, rel ). An outcaste Hindu widow 
does not cease to be a Hindu and if she re-marries 
the provisions of the Act woald apply. An alie- 
nation by her of her first husband’s property 
after her re-marriage would be invalid. 54 I. C. 
820. A Hindu widow loses all rights in the pro- 
perty of her first husband even if she is converted 


and married to a person of another religion. 41 
Mad. 1078=35 M. L. J. 317=48 I C. so (F. B.) 
(Overruling 44 I. C. 299;. 7 L. W. 41 1 = ( 1918) 

M. W. N. 274 is not now good law. See also 35 
All, 466 = 20 I. C. 335 = 1 1 A. L I. 678. Even a 
Hindu widow who becomes a Mahomedan and 
re-marries loses her right to her husband’s pro- 
perty. 3 P. L. T. 551. Where a Hindu woman 
becomes a widow' and afterwards embraces 
Mahammadanism and mariies a Mahomedan, 
and where afterwards, her Hindu sister dev : ses 
propeity to her by will, the right of the devisee 
to the property is not affected. Similarly, when 
the devisee dies leaving a sister who has also 
embraced Islam after her widowhood and married 
a Mahommadan the latter sister can succeed to 
her pioperty. 21 I.. W. 415 = ( 1925) M. VV N. 
285=87 I.C. 621= A. I. R. 1025 Mad. 861. Gift 
by father-in law to widowed daughter in-law — 
Re-marriage — Effect on gift, v 1924) M.W.N. 456 
= 1924 Mad. 600 = 47 M. L. J. 1. This Act ap- 
plies even to widows among whom there is a 
caste custom permitting re marriage. This Act 
operates as a forfeiture not only of property in- 
herited from her former husband but of all exist- 
ing rights at the time of re-marriage. 31 I. C 
290 = 1 1 N. L. R. 1 16. But see contra 61 I. C. 
303 = 24 O C. n ; 32 I. C. 338 ; 40 I.C. 783 = 21 
C. W. N 900. She will also forfeit her right to 
maintenance out of the deceased husband’s pro- 
perty. 40 I. C. 783 = 21 C. W. N. 906. Act 
merely enables widows of those castes tore-marry, 
who by their custom are pievented from doing so 
and declares the consequences entailed thereon ; 
it does not alter any custom? relating to re-marri- 
age or its legal incidents. 61 I. C. 303 = 24 O.C. 
11. S. 2 of the Act does not apply to a case 
where a Hindu widow re-marries according to a 
custom and such custom allows her to retain the 
property inherited from her first husband. ( Ibid .) 

Sec. 3 — There is nothing in the provisions of 
the Act that renders obligatory for the court to 
remove a re-married widow from the guardianship 
of her minor sons. 38 Cal. 862 = 15 C. W. N. 
579. See also 32 P. W. R 1913 ; 4 All. I 9 S (as 
to meaning of ** children ”) ; 24 Bom. 89. A 
widow does not cease to be a testamentary guar- 
dian of a minor son by re-marriage. 47 P. L. R. 
1913 = 18 I. C. 133. On this Sec see also 15 C.W. 

N. 579 ; 11 W. R. 82 ; 24 Bom. 89 ; 33 Bom. 107. 
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died at the time of his death for the appointment of some proper person to be guardian 
of the said children, and thereupon it shall be lawful for the said Court, if it shall think 
fit, to appoint such guardian, who when appointed shall be entitled to have the care 
and custody of the said children, or of any of them during their minority, in the place 
of their mother ; and in making such appointment the Court shall be guided, so far as 
may be by the laws and rules in force touching the guardianship of children who have 
neither father nor mother : 

Provided that, when the said children have not property of their own sufficient 
for their support and proper education whilst minors, no such appointment shall be 
made otherwise than with the consent of the mother unless the proposed guardian 
shall have given security for the support and proper education of the children whilst 


Saving of rights of widow 
marrying, except as provided 
in sections 2 and 4. 


. 4 . Nothing in this Act contained shall he construed 

der any "childless vddo^capa^ t0 render an y widow who ’ at the time o£ the death of an V 
ble of inheriting. person leaving any property, is a childless widow, capable 

of inheriting the whole or any share of such property, if 
before the passing of this Act, she would have been incapable of inheriting the same 
by reason of her being a childless widow. 

5 . Except as in the three preceding sections is provided, a widow shall not, by 

. reason of her re-marriage forfeit any property or any right 

marrying, IJla' °prov Wed t0 , which she would otherwise be entitled ; and every 
in sections 2 and 4. widow who has re-married shall have the same rights of 

inheritance as she would have had, had such marriage 

been her first marriage. 

6. Whatever words spoken, ceremonies performed or engagements made on the 

. marriage of a Hindu female who has not been previously 

valid^marHaL tn T married, are sufficient to constitute a valid marriage, shall 

valid marriage to have same * _ , r 

effect on widow’s marriage. have the same effect if spoken, performed or made on the 

marriage of a Hindu widow ; and no marriage shall be 
declared invalid on the ground that such words, ceremonies or engagements are inap- 
plicable to the case of a widow. 

7 . If the widow re-marrying is a minor who^e marriage has not been consummat- 

ed, she shall not re- marry without the consent of her 
minor vTi do w° re ’ marrldge of father, or if she has no father, of her paternal grandfather, 

or if she has no such grandfather, of her mother, or, 
failing all these, of her elder brother, or failing also brothers, of her next male relative. 

. All persons knowingly abetting a marriage made 

marriage ma'cle contrary to this contl ; ar y to the Provisions of this section shall be liable to 
section. imprisonment for any term not exceeding one year or to 

fine or to both. 

And all marriages made contrary to the provisions of this section may be declar- 
ed void by a Court of law : Provided, that in any question 
Proviso* ° f SUCh mamage ’ regarding the validity of a marriage made contrary to the 

provisions of this section, such consent as is aforesaid 
shall be presumed until the contrary is proved, and that no such marriage shall be 
declared void after it has been consummated. 

In the case of a widow who is of full age, or whose 
major widow 0 re ' marnage of marriage has been consummated, her own consent shall be 

sufficient consent to constitute her re-marriage lawful and 
valid. 


Effect of such 
Proviso. 


Consent to re-martiage of 
major widow. 


Sec. 5 . [See also notes under Ss. 1,2 and 3 da to the relations of her first husband. (./>’</.) 
supra.] The object of the Act is to remove all 8ec 7. — The marriage of a minor widow is not 
legal obstacles to Hindu widow re marriages. S. 5 valid unless consented to by the persons enume- 
was never intended to lay down any proposition rated in S 7. But if the first marriage has been 
regarding the inheritance by a Hindu widow. 45 consummated, the consent of the minor widow" 

Bom. 1247 =*63 I. C. 947. A re married Hindu herself is enough. 9 P. L. R. 1912 a- 12 I. C. 623. 

Widow is not entitled to inherit as a gotraja sapin- See also 8 All. M3* 
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THE ILLUSORY APPOINTMENTS AND INFANTS’ PROPERTY ACT (XXIV OF 1841). i 

Short title given, Act XIV of 1897 ; 

Rep. in pt., Act XXVII of 1866 ; Act VIII of 1868 : Ad XVI of 1874 ; Act XII of 

1891. 

PREFATORY NOTE. — English Law as to Illusory Appointments. — The Irst 
-statutory alteration of the law relating to illusory appointments was made in 1830 by 
the Act 11 Geo. IV and 1 Will. IV, c. 43. It is entitled “an Act to amend the law relating 
to illusory appointments . y 1 It enacted that no appointment which from and after the 
passing of the Act should be made in exercise of a power should be impeached in equity 
or at law as illusory by reason of giving only an unsubstantial or nominal share to any 
object of the power. Tt provided, however, that nothing in the Act should prejudice or 
affect any provisions in any deed, will, or other instrument creating the power which 
declared the amount of the share from which no object of the pow r er should be excluded; 
nor, on the other hand, should anything in the Act contained be deemed to give any other 
validity,, force, or effect to any appointment than such appointment would have had if a 
substantial share of the property affected by the power had been thereby appointed to, 
or left unappointed to devolve upon any object of the power. The enactments are retros- 
pective and apply to powers in esse at the time of, but executed after, the passing of the 
Act (Reid v. Ecid, 1858, 25 Beav. 469; 53 E. R. 716). 

According to the old law, where a power of appointment was given to A to appoint 
among a class m such shares as A should direct, the presumed intention of the donor of 
the power was to give an actual and substantial share to each of the objects of the power. 
A the appointor, could not in exercising the power, exclude any one of the class this would 
be an exclusive appointment and bad (see Bullcel v. Plummet,' 1870 L. R. 6 Ch. 160.) The 
whole theory is tersely stated by Jessel M. R M in his Judgment in Gains ford v. Dunn, 
1874, L. R. 17 Eq. 405. Speaking of this interpretation of the intention, he says : “ That 
was not according to the literal wording of the power, but it made sense of it; because if 
the appointment of a farthing would do, then on the principle of de minimis non corat lex 
it would make every non-exclusive power an exclusive power. However, that doctrine was 
found inconvenient .... “ The inconvenience arose from the obvious reason that it was 
impossible to determine without litigation wdiat precise amount was or was not a substan- 
tial sum in accordance with the presumed intention of the donor of the power. The Act 

therefore put the question aside by making any share, though purely nominal, sufficient to 

make the exercise of the power non -exclusive. The process of reasoning that inspired this 

statutory change seems to have been that the practical exclusion of an object could not, 

like the total exclusion, owe its origin to an oversight or omission on the part of the 
appointor, and tliei of ore it was not a proper case for any interfcience by a Court of 
equity. “ One would have imagined,” says Jessel, M. R. in the case quoted, “ that the 
reasonable mode of altering the law would have been to make every power of appointment exclu- 
sive, unless the author of the settlement had pointed out the * minimum share which every 
object was to get,” instead of allowing an appointment to be impeached because the 
appointor omitted to appoint the necessary farthing. In the same year, 1874, the Statute 
37 and 38 Viet. c. 37, rectified the anomaly by enacting that no appointment which, from 
and after the passing of the Act, shall be made in exercise of a power of appointment, 
shall be invalid at law' or equity on the ground that any object of such power has been 
altogether excluded, but every such appointment shall be valid and effectual, notwithstand- 
ing that any one or more of the objects shall not thereby, or in default of appointment 
take a share or shares of the property subject to the power. But the provisions of the Act 
are not to prejudice or affect any declaration in a deed, will or other instrument fixing 
the amount or the share or shafes from which no object of the power shall be excluded, or 
some one or more object or object of it shall not be excluded. See Title “Powers” and 
“ Illusory Appointments” in Ency. of the Laws of England, 2nd Ed., Vol. VII, pp. 24-25. 


CONTENTS. 

Sections. Sections 

1. [Repealed.] 4 . Extension of 11 Geo. IV and 1 Wm. IV, 

2 . Extension of 11 Geo. IV and 1 Wm IV. c. 47 , Ss. 10 and u. 

( haps. 46 and 65 . 5 . .Saving of certain cases and pioceedinas. 

3. {Repeated.] 

An Act for the greater uniformity of the Law administered by Her Majesty's 
Supreme Courts with that administered in England , in regard to the undis- 


1 Short title, “ The Illusory Appointments and The whole Act, except so far as it relates. to 
Infants’ Property Act, 1841 ” See the Indian illusory appointments and infants, and except 
Short Titles Act (XIV of 1897). 
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posed residue of the effects of Testators, Illusory Appointments * the transfer 
of Estates by persons under disabilities Pursuant to the direction of Courts 
and the better management of the property of such persons and other like 
matters. 

[i 6 th July , 1830. 

1 . [ Extention of 11 Geu. 4 and 1 Will. 4, c. 46 J Repealed by the Repealing 
Act ( VIII of 1868). 

2 , [* * * *] 1 The Statute 11 George IV and 1 William IV, Chapter 

Statute 11 Geo. IV & 1 Wm. IV, Ch. 46. 

Preamble. — Whereas, by deeds, wills, and other instruments, powers are frequently 
given to appoint real and personal property amongst several objects, in such manner that 
none of the objects can be excluded by the donee of the power from a share of such property; 
and whereas appointments in exercise of such powers whereby an unsubstantial, illusory, 
or nominal share of the property affected thereby is appointed to or left unappointed to 
devolve upon any one or more of the objects thereof are invalid in equity, although the 
like appointments are good and binding at law : And whereas considerable inconvenience 
hath arisen from the rule of equity relative to such appointments, and it is expedient that 
such appoinments should be as valid in equity as at law; Be it therefore enacted, etc. 

Illusory appointments shall be valid in equity as well as at law. — T hat no 
appointment wuich from and after the passing of this Act shall be made in exercise of 
anv power or authority to appoint any property, real or personal, amongst several objects, 
shall be invalid or impeached in equity, on the ground that an unsubstantial, illusory, or 
nominal share only shall be thereby appointed to or left unappointed to devolve upon 
any one or more of the objects of such power; but that every such appointment shall be 
valid and effectual in equity as well as at law, notwithstanding that any one or more of 
the objects shall not thereunder, or in default of such appointment, take more than an un- 
substantial, illusory, or nominal share of the property subjected to such power. 

2. Not to affect any deed which declares the amount of the share ; nor to 

GIVE ANY OTHER FORCE TO ANY APPOINTMENT THAN THE SAME WOULD HAVE HAD. — Provided 

always, and be it furthor enacted that nothing in this Act contained shall prejudice or 
affect any provision in any deed, will, or other instrument creating any such power as 
afoiesaid which shall declare the amount of the share or shares from which no object of 
the power shall be excluded. 

3. Provided also, and be it further enacted, and declared, that nothing in this 
Act contained shall be construed, deemed or taken, at law or in equity, to give any other 
validity, force, or effect to any appointment, than such appointment would have had if a 
substantial share of the property affected by the power had been thereby appointed to or 
left 1111 appointed to devolve upon any object of such power. 

Statute 11 Geo. IV & 1 Wm. IV, Oh. G5. 2 

An Act for consolidating and amending the Law relating to Properly belonging to Infants , 
Feme-Coverts. Idiots f Lunatics , and Persons of unsound mind. 

% [23 rd July , 1830. 

j # * * <>■ ^ ' * 

12. Guardians of minors, etc., in order to the surrender and renewal of 

LEASES MAY APPLY TO THE COURT OF CHANCERY, ETC., AND BY ORDER MAY SURRENDER SUCH 

leases and renew the same, etc. — A nd be it further enacted, that in all cases where any 

person, being under the age of twenty-one years is or shall, become 

entitled to any lease or leases made or granted or to be made or granted for the life or 
lives of one or more person or persons, or for any term of years, either absolute or deter- 
minable upon the death of one or more person or persons, or otherwise, it shall be lawful 
for such person under the age of twenty-one years, or for his or her guardian or other 

person on his behalf t° a PPty 

to the Court of Chancery in England, the Courts of Equity of the Counties Palatine of 
Chester, Lancaster and Durham, or the Courts of Great Session of the Principality of 
Wales respectively, as to land within their respective jurisdiction, by petition or motion in 
a summary way; and by the order and direction of the said Courts respectively such infant 
or his guardian, or any person appointed in the place of such infant 

S. 5, was repealed by the Repealing Act (VIII of 2 Short title, “ The Infants ’ Property Act, 
1868). *830-” See the Short Titles Act, 1890 (568:60 

Sec. 2.— 1 The words “And it is hereby enacted Viet. c. 14)- 
that ’’ at the beginning of 8. 2 and the words As to the repeal of parts of the Act in England 
“ from the first day of January next n after the see the Statute Law Revision Act 1873 (3 S. 6 & 37* 
word “ shall ” in the same section were repealed Viet c. 91). 
by the Rt pealing Act (XVI of 1874). 

153 
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46, entitled “ An Act to alter and amend the Law relating to Illusory Appointments/' 
and the Statute 11 George IV and 1 William IV, chapter 65, entitled An Act for 


by the said Courts respectively, shall and may be enabled from time to time, by 

deed or deeds to surrender such lease or leases, and accept uid take, in the place and for 

the benefit of such person under the age of twenty-one years, one or more 

new leaso or leases of the premises comprised in such lease surrendered by virtue of this- 
Act, for and during such number of lives, or for such term or terms of years determinable- 
upon such number of lives, or for such term or terms of years absolute, as was or were 
mentioned or contained in the lease or leases so surrendered at the making thereof respectively, 
-or otherwise as the said Courts shall respectively direct. 

1* * * .*■ » * * * 

14. Changes attending renewal to he charged on the estates as the Court 
shall direct. — And be it further enacted, that every sum of money and other consideration 

paid by any guardian, or other person as a fine, premium, or income, 

or in the nature of a fine, premium, or income, for the renewal of any such lease, and all 
reasonable charges incident thereto, shall be paid out of the estate or effects of the infant 

for whose benefit the lease shall be renewed, or shall 

be a charge upon the leasehold premises, together with interest for the same, as the- 
said Courts and Lord Chancellor, intrusted as aforesaid respectively shall direct and deter- 
mine; and as to leases to be made upon surrenders by femes covert, unless the fine or 
consideration of such lease and the reasonable charges shall be otherwise paid or secured, 
the same, together with interest, shall be a charge upon such leasehold premises for the 
benefit of the person who shall advance the same. 

15. Now LEASES SHALL he to the same uses. — And be it further enacted, that 
every lease to be renewed as aforesaid shall operate and be to the same uses, and be 
liable to the same trusts, charges, incumbrances, dispositions, devises, and conditions, 
as the lease to be from time to time surrendered as aforesaid was or would have been subject 
to in ease such surrender had not been made. 

16. Infants empowered to grant renewals of leases. — And be it further enacted, 

that where any person, being under the age of twenty-one years might in 

pursuance of any covenant or agreement, if not under disability be compelled to renew any 
lease made or to be made for the life or lives of one or more person or persons, or of any 
term or number of years absolute or determinable 011 the death of one or more person or 
persons, it shall be lawful to and for such infant, or his guardian in the name of such 

infant by the direction of the Court of Chancery, to be signified 

by an order to be made in a summnty way upon the petition of such infant or 

his guardian or of any person entitled to such renewal, from time 

to time to accept of a surrender of such lease, and to make and execute a new 

lease of the premises comprised in such lease, for and during such number of lives, 

or for such term or terms determinable upon such number of lives, or for such term or 
terms of years absolute, as was or were mentioned in the lease so surrendered at the- 

making thereof, or otherwise, as the Court by such order shall direct. 

17. Court of Chancery may authorize leases to be made of lands belonging 

to infants when it is to the benefit of the estate. — And be it further enacted, that 

where any person, being an infant under the age of twenty-one years, is or shall be 

seized or possessed of or entitled to any laud in fee or in tail, 01 to any leasehold land for 
an absolute interest, and it shall appear to the Court of Chancery to be for the benefit of 
such person that a lease or under-lease should be made of such estates for terms of years, 
for encouraging the erection of buildings thereon, or for repairing buildings actually being 
thereon, or the working of mines, or otherwise improving the same, or for farming or other 
purposes, it shall be lawful for such infant, or his guardian in the name, of such infant, 

by the direction of the Court of Chancery, to be signified by an order to be made in a sum- 

mary way upon the petition of such infant or his guardian, to make such lease of the land 
of such persons respectively, or any part thereof, according to his or her intorest therein 
respectively, and to the nature of the tenure of such estates respectively, for such term 
or terms of years, and subject to such rents and covenants as the said Court of Chancery 
shall direct; but iu no such case shall any fine or premium be taken, and in every such 
case the best rent that can be obtained, regard being had to the nature of the. lease shall 
be reserved upon such lease; and the leases, and covenants and provisions therein, shall 
be tettled and approved of by a Master of the said Court, and a counterpart of every 
such lease shall be executed by the lessee or lessees therein to be named, and such counter- 
parts shall be deposited for safe custody in the Master's office until such infant shall attain 
twenty-one, but with liberty to proper parties to have the use thereof, if required, in the 
meantime, for the purpose of enforcing any of the covenants ^he^ein cpntai^ed ; provided 
that no lease be made of the capital mansion house and the parkland grounds respectively 
held therewith for any period exceeding the minority of any such infant. 
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consolidating and amending the Law relating to property belonging to infants, feme- 
coverts, idiots, lunatics and persons of unsound mind,” shall f* * * *] x 

be extended to the territories of the East India Company, as far as it is applicable to 
the same. 

3 . [ Extension of 11 Geo. IV and 1 Wm. IV c. 60.] Rep. by the Indian 
Trustee Act ( XXV 11 of 1866). 


**###**# 

*25. So much of 1 Geo. I., c. 10, s. 9, as enacts that agreements of guardians 
shall bind infants, repealed. — And whereas by an Act passed in tin* first year -of the 
'reign of King George the First intituled An Act for making more effectual Tier late Majesty’s 
gracious Intentions for augmenting the Maintenance of the poor Clergy , 1 2 3 4 it was enacted 
that the agreements of guardians for and on behalf of infanta or idiots under their 
guardianship should be as good and effectual to all intents and purposes as if the said 
infants or idiots had been of full age and of sound mind, and had themselves entered into 
such agreements ; And whereas it is desirable that the said powers should be exercised under 
proper control, and that the same should be extended to all persons against whom a com- 
mission of lunacy shall have issued; Be it further enacted, that so much of the said Act 
of the first year of the reign of King George the First, as is hereinbefore recited, shall be 
and the same is hereby repealed, 

26. Such agreements may be made by guardians with the approbation of the 
Court. — And be it further enacted, that the guardian of any infant, with the approbation 
of the Court of Chancery, to be signified by an order to be made on the petition of such 
guaidian in a summary way, may enter into any agreement for or on behalf of such infant 
winch such guardian might have entered into by virtue of the said last recited Act, if the 
same had not been repealed. 

****##•+# 

32. Court of Chancery or Exchequer may order dividends of stock belonging 
to infants to be applied for maintenance. — And be it further enacted that it .shall be 
lawful for the Court of Chancery, by an order to be made on the petition of the guardian 
of any infant in whose name any stock 3hall be standing, or any sum of money, by virtue 
of any Act for paying off any stock, and who shall be beneficially entitled thereto, or if 
there shall be no guardian, by an order to be made in any cause depending in the said 
Court, to direct all or any part of the dividends due or to become due in respect of such 
stocks or any such sum of money, to be paid to any guardian of such infant, or to any 
other person according to the discretion of such Court, for the maintenance and education 
or otherwise for the benefit of such infant, such guardian or other person to whom such 
payment shall be directed to be made being named in the older directing such payment; 
and the receipt of such guardian or other person for such dividends or sum of money, or 
any part thereof, shall be as effectual as if such infant had attained the age of twenty-one 
years and had signed and given the same. 

#*****## 

11 Geo. IV and 1 Wm. IV, Chaf. XLV1I/ 

An Act for consolidating and amnxdwg the Laws for facilitating the? payment 
of debts out of real Estate. 

(1 6 th July, 1830. 

XI. Infants to make conveyances under order of the Court. — *And be it 
fuither enacted, that where auy suit hath been or shall be instituted in any Court of 
Equity, for the payment of any debts of any person or persons deceased, to which their 
hei*- or heirs, devisees, may be subject or liable, and such Court of Equity shall decree 
the estates liable to such debts or any of them, to be sold for satisfaction of such debt or 
debts, and by reason of the infancy of any such heir or heirs, devisee or devisees, an im- 
mediate conveyance thereof cannot, as the law at present stands, be compelled, in every 
such case such Court shall direct, and, if necessary, compel such infant or infants to con- 
vey such estates so to be sold (by all proper assurances in the law) to the purchaser or 
purchasers thereof, and in such manner as the said Court shall think proper and direct ; 
and every such infant shall make such conveyance accordingly; and every such conveyance 


1 Repealed by Act XVI of 1874. 

2 This section has been repealed in England by 
the Salute Law .Revision Act, 1875 (36 & 37 
Viet., c.'9i)» Schedule. 

8 “ The (jieen Anne’s Bdunty Act, 1716.” See 
tlie Short Titles Act (59 & fo Viet., c. 14). 

4 Short title, “ The Debts Recovery Act, 183c” 


See the Short Titles Act, 1896 (59 & 60 Viet., c. 

14)- 

5 The initial words “ And be it further enacted 
that ” were repealed in England by the Statute 
Law Revision Act, 1888 (51 and 52 Viet., c. 57), 
Schedule. 
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Extension of 
and I Wm. IV, 
and 1 1. 


II Geo. 
c. 47 . 


IV 

io 


4. [* * * *]l Section [* *] 1 * 3 * * * * n of Uie n George IV and 

I William IV, chapter 47» entitled “ an Act for consolidat- 
ing and amending the laws for facilitating the payment of 
debts out of real Estate, ” shall * ' : j 1 be ex- 

tended to the territories of the East India Company, as 
far as it is applicable in the same. 

5. [* * * *] 1 This Act shall not be construed to affect any case 

which would not have been governed by English law as 
administered by Her Majesty’s Supereme Courts previous 
to the passing thereof [ * *] 8 


Saving of certain cases and 
proceedings. 


THE IMMIGRATION INTO INDIA ACT (III OF 1924). 

The following is the Statement of Objects and Reasons annexed to the Bill : — 

“ The Imperial Conference have decided in favour of reciprocity of treatment of 
British subjects resident in various parts of His Majesty’s dominions. The present Bill 
is intended to give effect to that decision. The Union Government of South Africa have 
recently assented to all the ordinances imposing galling restrictions on Indians, and they 
have promised legislation next year with a view to segregate them. In the circumstances 
it is necessary, that the Indian Legislature should arm the Government of India with the 
power to enforce the principle of reciprocity. (See Fort St. George Gazette , part III, 
p. 433, dated 14th August, 1923.) 


[1st March, 1924. 

An Act to regulate the entry into and residence in British India of persons domi- 
ciled in other British Possessions. 


Whf REAS it is expedient to make provision tor regulating the entry into and 
residence in British India of persons domiciled in the British Possessions on a basis of 
reciprocity ; It is hereby enacted as follows : — 

Short title, commencement 1 . (i) This Act may be called THE IMMIGRATION 

and extent. INTO I N ij| A ACT, 1924. 

(2) It shall come into force on such date as the Governor-General in Council 
may notify in the Gazette of India. 

(3) It shall extend to the whole of British India, including British Baluchistan. 


Definitions 


2. In this Act, unless there is anything repugnant in 
the subject or context, — 


(a) “ British Possession ’ means any Part of His Majesty’s Dominions other 
than British India, the United Kingdom and Ireland, and includes Protectorates and 
territories which are or may be administered by Dominion as a mandatory on behalf 
of the League of Nations ; 

( b ) ‘ entry ” includes landing at any port in British India during the period 
the ship’s stay on her way to a destination outside British India. 

3. The Governor-General in Council may make rules for the purpose of securing 
that persons not being of Indian origin, domiciled in any 
•nd^denc^fn Brit£M£ f ritish ^session, shall have no greater rights and pr.vi- 

leges, as regards entry into and residence in British India, 


shall be as valid and effectual to all intents and purposes as if such person or persons being an 
infant or infants, was or were at the time of executing the same of the full age of twenty-one 
years. 

#####*** 


1 The words “ And where \s it is expedient to 

adopt the amendments of the English Law 

touching the delay of action, suits, or other pro- 

ceedings, by reason of the parol demurring ; and 

touching conveyances made by infants under 

order of Courts ; it is hereby enacted that ” 

the words “ from the first day of January next” 

in S. 4, and the words “ And it is hereby provid- 


ed, that ” in section 5 were repealed by the 
Repealing Act (XVI of 1874). 

2 The figures and word, “ 10 and ” were 
repealed by the Repealing and Amending Act 
(XII of 1891). 

8 Certain words were repealed by Act XII of 
1891. 


THE IMPERIAL BANK OF INDIA ACT (XLVII OF 1920). 


1121 


S. S] 


than are accorded by the law and administration of such Possession to persons of 
Indian domicile. 

4. The Governor-General in Council may, without prejudice to the generality 

of the powers contained in section 3 of this Act make 
Power to make rules rules * 

(a) to provide for the establishment of a suitable agency to administer the 
rules and to define its functions and powers ; 

(b) to provide suitable penalties for the contravention of such rules or attempt 
to contravene them, or the abetment of such contravention ; and 

, (c) to authorize the arrest of any person contravening or reasonably suspected 

of contravening any such rule, and to prescribe the duties of public servants and 
others in regard to such arrests. 


5. If any person alleged to be domiciled in any Biitish Pos ession and to be 


Person claiming exemption 
to establish case. 


subject to the provisions of this Act raises the plea that 
he is not so domiciled or that the provisions of the said 
Act do not apply to him, the onus of proving the truth of 


such plea shall lie on the aforesaid person. 


THE IMPERIAL BANK OF INDIA ACT (XLVII OF 1920). 

S. 13-A inserted by Act XYII of 1924. 

PREFATORY NOTE : — The following are extracts from the Statement of Objects 
and Reasons. 

“ For constituting and regulating the Government Banks, i.e., those banks which 
had dealings with the Government of the country, Statutory aid had been invoked as is 
instanced by Statute 47 George III, See. 2, Chap. 68 in the days of the East India Company. 

Prior to 1862, Acts VI of 1839, III of 1840, IX of 1843, XXI of 1854, and Act 
XXYII of 3 855 — Acts of the Governor-General as well as of the Governors in-Council of 
Madras and Bombay — constituted and regulated the Banks of Bengal, the Bank of Bombay 
and the Bank of Madras. In the eight years up to 1870, the Governor-General-in-Council 
passed 5 Acts to the same end. The Governor of Bombay in Council passed 3 Acts in the 
same period, and to the Governor of Fort St. George in Council, Acts VI of 1866 and I of 
1871 owe their promulgation. The Presidency Banks Act, 1876, consolidated the scattered 
legislation amplifying and modernising it in accordance with the company law then prevail- 
ing. The Act was amended by Acts V of 1879, XX of 1899, I of 1907 and by Act 
VIII of 1916. 

To foster and promote the growth of improved banking facilities in the country, and 
to render the money resources of India more accessible to the trade and industry, the 
fusion of the above" named Presidency Banks into a single strong unified Bank in close 
relation with Government had long been considered necessary by the thoughtful public 
and the Government. After mature deliberation, Act XLVII of 1920, was passed creating 
a great national institution— The Imperial Bank of India— having ample resources for 
the assistance of trade, constituting itself an example of sound banking to other banks, 
an institution which will assist not only the State, but the public, and all sections of the 
public. The proposal, the terms of the consolidation and the advantages to accrue were 
approved by the share-holders and proprietors of the 3 Presidency Banks, by the Govern- 
ment of India and by the Secretary of State. 

The Act came into effect on the 27th January 1923 ‘the day appointed* (vide) Sec. 
1, cl. (2) by the Governor-General in Council and' the Bank of Bengal, the Bank of Bombay 
and the Bank of Madras as constituted by Act XT of 3876, stood dissolved on that date. 

The Act provides for a large initial increase of the capital of the Bank when com- 
pared with the total capital of the 3 defunct banks. The Bank is empowered to transact 
the same class of business with considerable extensions to the same, but it is restricted in 
its activities in London. It is not permitted to do exchange business but can only keep 
accounts and deposits for its Indian customers. The Bank can enter into an agreement with 
the Secretary of State in Council but the instructions of the Governor-General in Council 
(vide S. 10) are to be carried out in matters vitally affecting his financial policy. In 
addition to the branches at present existing 63 in number, one hundred branches are to be 
opened before the 26th January, 1926. 

The General control of the Bank vests in a Central Board constituted by the Board 
of Governors. ‘This Board includes, besides the chief officials of the Bank, the Controller 
of Currency who represents Government interests on the Board, and Non-official. Governors 
not to exceed 4 in number,— nominated by the Governor-General in Council. And the 
object of this provision is to give representation to the general tax payer in view of the 
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use of the Government balances which the Bank will obtain on the conclusion of the above- 
mentioned agreement with the Secretary of State in Council. 

The provisions regulating this statutory corporation have been recast and revised 
in the light of the further development of company law.” 


THE IMPERIAL BANK OF INDIA ACT (XLVII OF 1920). 

CONTENTS. 


Sections. 

1. Short title and commencement. 
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[19th September , 1920.] 

An Act constitute on Imperial Bank of India and for other purposes. 

WHEREAS it is expedient to constitute an Imperial Bank of India and to transfer 
to the Bank so constituted the undertaking of each of the Presidency Banks and to 
dissolve those Banks and to make provision for the regulation and management of the 
Imperial Bank of India ; It is hereby enacted as follows: — 

Short title and commence- 1 . (1) This Act may be called The IMPERIAL BANK 

™ ent ’ OF INDIA ACT, 1920. 


(2) It shall come into force on such date as the Governor-General in Council 
may, by notification in the Gazette of India, appoint. 

c . . 2 . In this Act, unless there is anything repugnant 

Definition^ . in the subject or contest, _ g 

(a) “ appointed day ” means such day as the Governor-General in Council may 
appoint for the commencement of this Act ; 

(b) “ the Bank of Bengal” “the Bank of Madras ” and “the Bank of Bombay” 
mean, respectively, those Banks as constituted by the Presidency Banks Act, 1876 ; 

(c) “ dividend ” includes bonus ; 

(d) “ general meeting” means the annual meeting of the shareholders of the 

Bank ; 

(0) 4 ‘ goods ” includes also bullion, wares and merchandise ; 
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(/) “ local meeting” means the annual meeting of the shareholders whoso 
names are registered in a branch register ; 

(g) 44 meeting” includes an adjourned holding of a meeting ; 

(h) “ prescribed ” means prescribed by by-laws made under this Act ; 

(0 44 Presidency Banks'’ means the Bank of Bengal, the Bank of Madras* and 
the Bank of Bombay as constituted by the Presidency Banks Act, 1876, and a “Presi- 
dency Bank ” means any one of these Banks ; 

(/) “ special local meeting ” means a meeting of the shareholders whose names 
are registered in a branch register, convened for the transaction of some particular 
business specified in the notice convening the meeting ; 

( k ) “ special local resolution 9t means a resolution passed at a special local 
meeting ; 

(/) “ special meeting ” means a meeting of shareholders convened for the tran- 
saction of some particular business specified in the notice convening the meeting ; and 

(/>/) “ special resolution” means a resolution passed at a special meeting. 

CHAPTER I. 

ESTABLISHMENT AND INCORPORATION OF THE [MPT RIAL BANK OF INDIA. 

3 . (1) A Bank to be called the Imperial Bank of India and in this Act referred 

to as “ the Bank ’’ shall be constituted for the purpose of 
riaf Bank Shm6nt °* ^ lmpe taking over the undertakings of the Presidency Banks and 

to carry on the business of banking in accordance with 

the provisions of this Act. 

(2) Every person who, immediately before the appointed day, was registered as 
a shareholder or as a holder of stock in any of the Presidency Banks, together with 
such other persons as may from time to time become shareholders in the Bank in ac- 
cordance with the provisions of this Act, shall, as long as they are shareholders in the 
Bank constitute a body corporate with perpetual succession and a common seal under 
the name of the Imperial Bank of India and shall sue and be sued in that name. 

(3) Subject to the provisions of this Act, the capital of the Bank shall consist 
of one hundred and twelve millions and five hundred thousand rupees divided into 
shares of five hundred rupees each. 

(4) The liability of the shareholders of the Bank shall be limited to the amount 
not fully paid on their shares. 

CHAPTER II. 

Transfer of the Undertakings of Presidency 7 Banks to the 

Imperial Bank, 

4 . (1) Subject to the provisions of this Act, as from 

bihties Sfer ° f assets and lia the appointed day, the undertakings of each of the Presi- 
01 ‘ ' dency Banks shall be transferred to and shall vest in the 

Bank. 

(2) The undertaking of a Presidency Bank shall be deemed to include all rights 
powers, authorities and privileges and all property, moveable or immoveable, includihjg 
cash balances, reserve funds, investments and all other interests and rights in or 
arising out of such property as may be in the possession of that Bank immediately 
before the appointed day, and all books, accounts and documents relating thereto, and 
shall also be deemed to include all debts, liabilities and obligations of whatever kind 
then existing of that bank. 

(3) If, on the appointed day, any suit, appeal or legal proceeding of whatever 
nature is pending by or against any Presidency Bank, the same shall not abate, be 
discontinued or be in any way prejudicially affected by reason of the transfer to the 
Bank of the undertaking of such Presidency Bank or of anything in this Act, but the 
suit, appeal or proceeding may be continued, prosecuted and enforced by or against 
the Bank. 

(4) All contracts, deeds, bonds, agreements and other instruments of whatever 
nature subsisting or having effect immediately before the appointed day and to which 
any Presidency Bank is a party shall be of as full force and effect against or in favour 
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of the Bank, as the case may be, and may be enforced as fully and effectually as if 
instead of the Presidency Bank the Bank had been a party thereto. 

5 . (i) The name of every person who immediately before the appointed day was 

registered as a shareholder in any of the Presidency Banks 
Terms of transfer as regards s hall be registered in accordance with the provisions of 
£ an k s n this Act hereinafter appearing as holding the same number 

of shares in the Bank as stood in his name in the register 

of such Presidency Bank : 

Provided that, for the purposes of this section two half-shares standing in the 
name of any such person in the register of any Presidency Bank shall be taken as the 
equivalent of one share, and odd half-shares shall be dealt with as hereinafter provided. 

(2) The name of every person who immediately before the appointed day was 
registered as a holder of stock in any of the Presidency Banks shall be registered in 
accordance with the provisions of this Act hereinafter appearing as holding one share 
in the Bank for every rupees five hundred of stock of which he was the registered 
holder in such Presidency Bank, and odd amounts of stock not amounting to rupees 
five hundred shall be dealt with as hereinafter provided. 

(3) The Bank shall issue fractional certificates to the holders of odd half-shaies 
and of odd amounts of stock, not amounting to rupees five hundred certifying, as the 
case may be, that the holder is entitled to one-half of one fully paid share or such 
fraction of a share as the odd amount or stock i^ of rupees five-hundred. 

(4) Holders of fractional certificates shall, if resident in India within three 
months and in any other case within six months from the date of the certificate either — 

(i) surrender their fractional certificate with other similar fractional certificates 
representing in all one fully paid share, in which case the surrenderer shall be 
entitled to be registered as a shareholder and to have a fresh certificate for a fully 
paid share in the Bank issued to him and be entitled to an allotment of new shares in 
the same way as if he had been the holder of one fully paid share, or 

(ii) at their option surrender the fractional certificates to the Bank, in which 
case the Bank shall be entitled to sell the shares represented by the fractions so sur- 
rendered from time to time in such manner as the Bank deems expedient, and the 
aggregate net sale-proceeds realized by such sale or sales shall be divided proportio- 
nately and paid by the Bank to the holders of fractional certificates for whose account 
the shares may have been so sold. 

(5) Every shareholder of the Bank whose name has been registered in accord- 
ance with the provisions of this section shall be entitled in respect of every share of 
which he is so registered as the holder to an allotment to himself or to his nominee 
(provided that such nominee is approved by the Bank) of two shares in the Bank with 
the sum of rupees one hundred and twenty-five credited as paid up on payment in 
respect of each share in the case of a former shareholder or stockholder of the Bank of 
Bengal or the Bank of Bombay of rupees one hundred and twenty-five, and of the 
Bank of Madras of rupees two hundred and twenty-five. 

(6) The Bank shall cause notice to be published in the Gazette of India and 
in two daily papers in each Presidency, and shall also send by post to every person 
whose name immediately before the appointed day was entered in the register of share- 
holders or stockholders of any of the Presidency Banks a notice giving particulars of the 
terms hereinbefore set out as to the allotment of new shares and the surrender of frac- 
tional certificates, and as to the manner and form in which application for the allot- 
ment of new shares and the surrender of fractional certificates is to be made. 

(7) If within a period of three months from the date of publication in the 
Gazette of India of the notice referred to in sub section (6), any shareholder has not 
made an application for the allotment of new shares to which he is entitled, the Bank 
may offer such shares for public subscription apd allot them to any person applying 
therefor : 

Provided that the Bank in the case of shareholders whose addresses are out of 
British India may, either generally or in any particular instance, fix an extended period 
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Existing officers and servants 
of Presidency Banks and exist- 
ing Provident Funds. 


for the admission of applications, but in no case shall that period be later than six 
months from the date of the publication of the notice in the Gazette of India . 

6. (1) Subject to the provisions of this Act every officer and servant employed 

immediately before the appointed day by a Presidency 
Bank shall, from the appointed day, become an officer or 
servants of the Bank, and shall hold his office or service 
therein by the same tenure and upon the same terms and 
conditions and with the same rights and privileges as to pension or gratuity as he 
would have held the same under the Presidency Bank if this Act had not been passed. 

(2) Any person who, on the appointed day has been granted or is in receipt of 
a pension or other superannuation or compassionate allowance from a Presidency Bank 
shall be entitled to be paid by, and to receive from, the Bank the same pension or 
allowance so long as he observes the conditions on which the pension or allowance was 
granted. Any question whether he has so observed such conditions shall, in ca c e of 
any difference arising, be determined by the Governor-General in Council. 

(3) For the Directors and officers of the Banks of Bombay and Madras who are 
at the commencement of this Act the respective trustees of the following funds, that is 


to say, — 

(a) the Pank of Bombay Officers’ Pension and Guarantee Fund, and 

(b) the Bank of Madras Pension and Gratuity Fund and the Bank of Madras 
Officers’ Provident and Mutual Guarantee Fund, 

there shall be substituted as trustees of those funds respectively, the members for 
the time being and the corresponding officers of the Local Boards of the Bank at 
Bombay and Madras ; and if any doubt arises as to who are the corresponding officers 
to the officers who are trustees at the commencement of this Act, the decision of the 
Central Board shall be final. 


7 . As from the appointed day the Presidency Banks shall be dissolved, and 
thereafter no person shall make assert or take any claims 
Banks SOlUtl ° n ° * iresidency demands or proceedings against any of the said Banks of 

against a director or officer thereof, in his capacity as 
such director or officer except in so far as may be necessary for enforcing the provisions 
of this Act. 

CPIAPTER III. 


Business of the Bank. 

8 . Subject to the provisions of this Act, the business which the Bank is autho- 
rized to carry on and transact shall be the several kinds of 
Business which Bank may business specified in Schedule I subject to the limitations 

therein mentioned. 


9 . Notwithstanding anything contained in Schedule I, the Bank shall not, at its 
London office, open cash credits or keep cash accounts 
Business of London office. f or Qr rece j ve deposits from any person who is not or has- 

not been, within the three years last preceding, a customer of the Bank or of any 
Presidency Banks at any of its or their branches in India or Ceylon, 

10 . (1) It shall also be lawful for the Bank under 

Bank may do Government a agreement with the Secretary of State for India in* 
business „ ., 

Council — 


(1) to act as banker for, and to pay, receive, collect and remit money, bullion 
and securities on behalf of the Government ; 

(ii) to undertake and transact any other business which the Government may 
from time to time entrust to the Bank. 

(2) Every such agreement shall provide — 

(<7) that the Governor-General in Council shall have power to issue instructions 
to the Bank in respect of any matter which, in his opinion, vitally affects his financial 
policy or the safety of Government balances, and that in the event of the Bank dis- 
regarding such instructions the Governor-General in Council may declare such agree* 
ment to be terminated ; and 


i54 
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(b) that within five years from the commencement of this Act, the Bank shall 
establish and maintain not less than one hundred not branches of which at least one- 
fourth shall be established at such places as the Governor-General in Council may 
direct. 

. 11. For the purpose of providing^buildings and 

mi^ UlSlU ° n ° f USmeSS pre places in and at which to carry on and manage the busi- 
ness of the Bank and proper residences for its officers 
and servants, the Bank may — 

(a) acquire any interest in immoveable property, and 

( b ) sell, buy, re-sell, exchange, let, furnish, repair, insure against fire and other 
risks or deal with all or any part of the same as it may consider most conducive to 
the interest of the Bank. 

Establishment of branches 12. Subject to the provisions of this Act the Bank 

and agencies. may — 

(a) maintain, as branches or agencies of the Bank, any branches or agencies of 
the Presidency Banks which were in existence immediately before the appointed day, 
and may establish branches or agencies at such places as it deems advantageous for 
the interests of the Bank, and 

(b) discontinue any branch or agency maintained or established under this 
section. 

13. (i) With the sanction of the Governor-General in Council, the Bank may 

enter into negotiations for and purchase and take over 

Power of Bank to take over ^ business, including the capital, assets and liabilities, 

Banks and for that purpose to °* an y banking company carrying on business in India of 
increase its capital. which the capital is divided into shares, and may pay the 

consideration lor such purchase either in cash or by the 
allotment of shares in the capital of the Bank, or partly in one and partly in the other 
of these ways, and may (subject to the provisions of this Act relating to the increase 
of capital) for the purpose of any such allotment of shares, increase the capital of the 
Bank by the issue of such number of shares as may be determined on by the Bank. 

(2) Any business so purchased shall after the purchase be carried on by the 
Bank subject to the provisions of this Act. 

Explanation — For the purpo c es of this section “ banking company ” means 
any company formed for the purpose of carrying on the business of banking and regis- 
tered under the Indian Companies Act, 1913, or the law rela'ing to companies for the 
time being in force in British India. 

H13 A. Notwithstanding anything contained in Schedule I, the Bank may, either 
alone, or conjointly with other persons for the purpose of 

Power of hank to grant adverting the winding up of any company as defined in 
loan^ to certain other Banks. . , , . , ,V , . , . 

section 13 having a share capital which is expressed in 

rupee? in its memorandum of association or of any society registered under the Co- 
operative Societies Act, 1912, or where any such company or society is being wound 
up, of facilitating the winding up, advance or lend money to, or open a cash credit in 
favour of such company or society or the liquidators thereof, as the case may be, for 
any period upon the security of all or any of the assets whatsoever of such Company 
or Society.] 

CHAPTER IV. 


Shakes. 

14. (1) The shares of the Bank shall be moveable 

Natnre of shares. property. 

(2) Each share in the Bank shall be distinguished by its appropriate number. 

IS. A certificate under the common or official seal of the Bank specifying the 
Shares held by ‘any shareholder shall be* pHmct facie evi- 
rtificate of shake. Mence of the title of the shareholder to the shares therm 

specified. 


Certificate of shake. 


1 Sec. 13-A was inserted by Act XVII of 1924. 
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16. The Bank shall keep in one or more books a register of its shareholders (in 
this Act referred to as the principal register), and shall 
enter therein the following particulars so far as they may 
be available : 


Principal register of share- 
holders. 


G) the names and addresses and occupations, if any, of the shareholders and a 
statement of the shares held by each shareholder, distinguishing each share by its 
number, and of the amount paid on the shares of each shareholder : 

GY) the date on which each person is so entered as a shareholder; and 
(tii) the date on which any person ceases to be a shareholder. 

17. ( 1 ) The Bank shall cause to be kept at the local head offices of the Bank 

in Calcutta, Madras and Bombay branch registers which 
Branch registers. sh a ll be deemed to be part of the principal register, and 

may do so at any other local head office which may hereafter be established under 
this Act. 


( 2 ) There shall be entered in the branch register to be kept in Calcutta 
the name of every person who having been registered as a shareholder or stockholder 
in the Bank of Bengal is entitled under the provisions of section 5 to be registered as 
a shareholder in the Bank, with the same particulars appended thereto as are required 
in the case of the principal register, and the same provisions shall apply mutatis 
mutandis to the branch registers to be kept in Madras and Bombay. 

( 3 ) Any shareholder may apply to the Bank to have his name transferred from 
one branch register to another in respect of either the whole or any part of the shares 
standing in his name, and the Bank shall, subject to such conditions as may be pres- 
cribed, cause the registers to be amended accordingly. 

( 4 ) Subject to the provisions of sub-section ( 3 ) no transaction with respect to 
any share registered in one branch register shall be registered in any other branch 
register. 


Trusts not to be entered on 
the register. 


18. No notice of any trust, express, implied or con- 
structive, shall be entered on the principal or any branch 
register or be receivable by the Bank. 


19. The Bank may close the principal register or any branch register for any 

time or times, not exceeding in the whole thirty days in 
Power to close register. each year. 

20 . ( 1 ) The principal register of shareholders shall be kept at such places as 

the bank, by notification in the Gazette of India, may ap- 
s hare holders ° f rfcS ‘ Ster ° f point and, except when closed under the provisions of this 

Act, that register or any branch register shall during busi- 
ness hours (subject to such reasonable restrictions as the bank may impose, so that 
not less than two hours in each day be allowed for inspection) be open to the inspec- 
tion of any shareholder gratis. 

( 2 ) Any share holder may require a copy of any such register, or of any part 
thereof, on prepayment therefor at the rate of six annas for every hundred words or 
fractional part thereof required to be copied. 


Contracts. 


Form of contracts. 


21. ( 1 ) Contracts on behalf of the Bank may be 
made as follows : — 


(0 any contract, which, if made between private persons, would be by law re- 
quired to be in writing, signed by the parties to be charged therewith, may be made 
on behalf of the Bank in writing signed by any person acting under its authority, ex- 
press or implied, and may in the same manner be varied or discharged ; 

(it) any contract which, if made between private persons would by law be valid 
although made by parol only, and not reduced to writing, may be made by parol on 
behalf of the Bank by any person acting under its authority, express or implied, and 
may in the same manner be varied or discharged. 
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( 2 ) All contracts made according to the provisions of this section shall be 
effectual in law, and shall bind the Bank and all other parties thereto and their legal 
representatives. 

Regulations of Bank. 


Regulations of the Bank, 
which they relate. 


22. The provisions contained in Schedule II shall' 
be the regulations of the Bank in regard to the matters to 

CHAPTER V. 


Management. 

23. The Bank shall have local head offices in Calcutta, Madras and Bombay, and 

at such other places in British India as the Bank, with 
Offices of the Bank. the p rev j ous sanction of the Governor-General in Council, 

may determine. The Bank may also, subject to the provisions of this Act as to the 
business to be transacted there, establish an office in London. 

24. The general superintendence of the affairs and business of the Bank shall 

be entrusted to Central Board of Governors (hereinafter 
Cential Board. j n t his ^ct re f e rred to as the ‘‘Central Board’’), who may 

exercise all powers and do all such acts and things as may be exercised or done by the 
Bank and are not by this Act expressly directed or required to be done by the Bank in 
general meeting. 

25. Local Boards shall be established at Calcutta, Madras and Bombay, and may 

be established at such other places in British India as the 
Local Boards. Central Board, with the previous sanction of the Governor- 

General in Council, may determine. 


26. Without prejudice to the powers conferred by S. 24 , the Local Boards, 
established at Calcutta, Madras and Bombay, shall have 
Powers of Local Boards. power generally to transact all the usual business of the 
Bank, and shall ha^e power as regards entries in the branch registers. re c pectively 
kept at those places to examine and pass or refuse to pass transfers and transmissions- 
and to approve or refuse to approve transferees of shares and to give certificates of 
shares. 

Local Boards at Calcutta, Madras and Bombay. 


27. The several persons who were, immediately before the appointed day, res- 
pectively the directors of the Presidency Banks shall* 
Constitution of first Local constitute the first Local Boards of the Bank at Calcutta, 
Boards ’ Madras and Bombay respectively, and the persons who- 

were then president, vice-president and secietary, respectively, of the said bank shall 
fill the same offices in the respective Local Boards until they vacate office in accord*- 
ance with the provisions of this Act. 

Central Board. 

Constitution and meetings 28. ( 1 ) The Central Board shall consist of the 

of Central Board. following Governors, nan ely — 

O') the presidents and vice-presidents of the Local Boards established by this 

Act; 

(it) the Controller of the Currency for the time being or such other officer of 
Government as may be non inated by the Governor-General in Council to be a Governor; 

(Hi) such number of persons not exceeding four and not being officers of Govern- 
ment as may be nominated by the Governor-General in Council. Such persons shall' 
hold office for one year but may be re-nominated ; 

(tv) the Secretaries of the Local Boards established by this Act ; 

(v) such number of managing Governors not exceeding two as may be appointed' 
by the Governor-General in Council after consideration of the recommendations of the 
Central Boa^d. Such Governors shall hold office for such period as the Governor- 
General in Council may direct ; and 
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(vt) if any Local Board is hereafter established under this Act, such number of 
persons to represent it as the Central Board may prescribe. / 

( 2 ) The Governors specified in clauses (;V) and (iv) and any Governors ap- 
pointed under clause (vt) of sub-section ( 1 ) shall beat liberty to attend all meet- 
ings of the Central Board and to take part in its deliberations but shall not be entitled 
to vote on any question arising at any meeting. 

. . 29. ( 1 ) Where the Central Board establishes any 

Boards tltUtl ° n ° f ° ther Loca additional local head office of the Bank in British India, a 

Local Board shall be constituted to manage the local 

business of the Bank. 

( 2 ) The number of the members of any such Local Board shall be such number, 
not less than three, as may be prescribed and shall be appointed in such manner as 
may be prescribed. 

30. ( 1 ) If any difficulty arises with respect to the establishment of the Central 

Board, or of a Local Board or with respect to the appoint- 
Power to remove difficulties. ment of the first Governors or members or to the first 

meeting of the Central Board or of a Local Board, the Governor-General in Council 
may by order make any appointment or do anything which appears to him necessary or 
expedient for the proper establishment of the Board and for the appointment of the 
first Governors and members and for the first meeting thereof. 

( 2 ) Any such order may modify the provisions of thi^ Act so far as may appear 
to the Governor-General in Council to be necessary or expedient for carrying the 
order into effect. 

CHAPTER VI 


Miscellaneous. 

31. ( 1 ) The Central Board shall, with the previous 

Power of Central Board to approval of the Governor-General in Council, make by- 
make by-laus. laws consistent with this Act regulating the following 

matters, namely : — 

(a) the maximum amounts which may be advanced, or lent to or for which 
bills may be discounted for any individual or partnership, without the security men- 
tioned in sub-clauses (i) to (iv) of clause (a) of Part I of Schedule I, the conditions 
under which advances may be made on the said security and the extent of the sums 
to which accounts may be overdrawn without security , 

(b) the conditions subject to which alone advances may be made to Governors, 
members of Local Boards, or officers of the Bank, or the relatives of such Go\ ernors, 
members or officers or to companies, firms or individuals with which or with whom 
such Governors, members, officers or relatives are connected as partners, directors 
managers, servants, shareholders or otherwise : 

Provided that the by-laws shall provide that no advance without security shall 
be made to any officer of the Bank without the specific sanction of the Loeal Board 
under which he is serving ; 

(c) the particulars to be contained in the half-yearly balance sheet ; and 

( d ) any matter which by this Act is directed to be prescribed. 

( 2 ) The Central Board may, with the previous approval of the Governor- 
General in Council, make by-laws consistent with this Act regulating the following 
matters or any of them, namely : — 

(a) the keeping of the register and branch registers of share holders ; 

(b) the distribution of business amongst the Governors and their remuneration, 

if any , 

(c) the distribution of business among the members of a Local Board and their 
remuneration, if any ; 

(< d ) the delegation of any powers of the Central Board or of a Local Board to 
committees consisting of Governors or members, as the case may be ; 

(e) the procedure to be followed at the meetings of the Central or Local Boards 
or of any committees thereof ; 
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(/) the first appointment and the appointment of members of ' a Local Board 
established under this Act ; 

(g) the powers of Local Boards established by or under this Act ; 

( h ) the localities in, and with respect to which such Local Boards shall exercise 
their powers ; 

O’) the books and accounts to be kept at the local head offices of the Bank 
(;) the renewal of certificates of shares which have been worn out or lost ; 

( k ) the conduct and defence of legal proceedings and the manner of signing 
pleadings ; 

(/) the constitutions and management of pension and provident funds for the 
officers and servants of the Bank ; 

( m ) all matters which are by this Act permitted to be prescribed ; and 
(ft) generally, the conduct of the business of the Bank. 


References 

Banks. 


to Presidency 


32 . (i) r J he references in sections 188, 189 and 289 
of the Indian Companies Act, 1913, and references in any 
other enactments to the Presidency Banks or any of them 

shall be deemed to references to the Bank. 

• (2) Where by any instrument power is given to invest in, to hold or to exercise 

any rights in regard to shares or stock in a Presidency Bank, then that power may be 
exercised as if the same power were given by such instrument in regard to shares in 
the Bank. 

(3) A power of attorney in favour of a Presidency Bank or in favour of a Pre- 
sidency Bank and its officers shall be deemed, as the case may be, to be a power of 
attorney in fovour of the Bank or of the Bank and its officers. 

33 . In section 1 1, sub-section (3) of the Indian 
Companies Act, 1913, after the word “ Royal ” the word 
“ Bank of Bengal,” “ Bank of Madras ” Bank of 

Bombay ” shall be inserted. 

34 . The enactments specified in Schedule III are 
hereby repealed. 1 


Amendment of section 1 1 
(3) of Act VII of 1913. 


Repeals 


SCHEDULE I. 

(See section 8.) 

Part I. 

Business which the Bank is authorized to carry on and transact. 

The Bank is authorized to carry on and transact the several kinds of business herein- 
after specified, namely : — 

(a) the advancing and lending money, and opening ca3h-credits upon the security 

of — 

(i) stocks, funds and securities (other than immoveable property) in which a 
trustee is authorized to invest trust money by any Act of Parliament or by any Act of 
the Governor-General in Council and any securities of a Local Government or the Govern- 
ment of Ceylon ; 

(it) such securities issued by State-aided railways as have been notified by the 

Governor-General in Council under section 36 of the Presidency Banks Act, 1876, or may 
be notified by him under this Act in that behalf ; 

(tit) debentures or other securities for money issued under the authority of any 

Act of a legislature established in British India by, or on behalf of, a district board ; 

(iv) goods which, or the documents of title to which, are deposited with, or assigned 
to, the Bank as security for such advances, loans or credits ; 

(v) accepted bills of exchange and promissory notes endorsed by the payees and 

joint and several promissory notes of two or more persons or firms unconnected with each 
other in general partnership, and 

(vi) fully paid shares and debentures of companies with limited liability, or im- 
moveable property or documents of title relating thereto as collateral security only where 
the original security is one of those specified in sub-clauses ( i ) to (iv), and if so authorized 
by any general or special directions of the Central Board, where the original security is 
of the kind specified in sub-clause ( v ) : 


1 Repealed bv Act XII of 1027. 
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.. x Provided that such advances and loans may be made, if the Central Board * h™ir 
nt, to the Secretary of State for India in Council, without any specific security • 

(b) the selling and realisation of the proceeds of sale of any such promissory notes* 
debentures, stock-receipts, bonds, annuities, stock-shares, securities or goods which or the 
documents of title to which have been deposited with, or assigned to, the bank as security 
for such advances, loaus or credits, or which are held by the bank or over which the 
Bank is entitled to any lien or charge in respect of any such loan or advance or credit 
or any debt or claim of the Bank and which have not been redeemed in due time in accord- 
ance with the terms and conditions (if any) of such deposit or assignment ; 

(c) the advancing and lending money to Courts of Wards upon the security of 
estates m their charges or under their superintendence, and the realisation of such advances 
or loans and any interest due thereon provided that no such advance or loan shall be made 
without the previous sanction of the Local Government concerned, and that the period for 
winch aiiy such advance or loan is made shall not exceed six months ; 

(d) the drawing, accepting, discounting, buying and selling of bills of exchange 
and other negotiable securities payable in India, or in Ceylon; and, subject to the general 
or special directions of the Governor-General in Council, the discounting, buying and sel- 
ling of bills of exchange, payable outside India, for and from or to such Banks as the 
Governor-General in Council may approve in that behalf ; 

( e ) the investing of the funds of the Bank upon any of the securities specified in 
sub clauses (i) to (m) of clause (a) and converting the same into money when required ; 
and altering, converting and transposing such investments for or into others of the invest- 
ments above specified ; 

(/) the making, issuing and circulating of bank-post-hills and letters of credit made 
payable in India, or in Ceylon, to order, or otherwise than to the bearer on demand ; 

( 9 ) the buying and selling of gold and silver whether coined or uncoined ; 

( h ) the receiving of deposits and keeping cash accounts on such terms as may be 

agreed on ; 

(i) the acceptance of the charge of plate, jewels, title-deeds or other valuable goods 
011 such terms as may be agreed on ; 

O') the selling and realising of all property whether moveable or immoveable, which 
may in any way come into the possession of the Bank in satisfaction or part satisfaction 
of any of its claims ; 

(k) the transacting of pecuniary agency business on commission ; 

(0 the acting administrator, executor or trustee for the purpose of winding up 

estates, and the acting as agent on commission in the transaction of the following kinds of 
business, namely : — 

(i) the buying, selling, transferring and taking charge of any securities or any shares 

in any public company ; 

(ii) the receiving of the proceeds, whether principal, interest or dividends, of any 

securities or share ; 

(iii) the remittance of such proceeds at the risk of the principal by public or private 

bills of exchange, payable either in India or elsewhere ; 

(m) the drawing of bills of exchange and the granting of letters of credit payable 
out of India for the use of principals for the purpose of the remittances mentioned in 
clause (l) and also for private constituents for bona fidr personal needs ; 

(n) the buying, for the purpose of meeting such bills or letters of credit, of bills, 
of exchange payable out of India, at any usance not exceeding six months ; 

(o) the borrowing of money in India for the purposes of the Bank's business and 
the giving of security for money so borrowed by pledging assets or otkeiwise ; 

(p) the borrowing of money in England for the purposes of ( the J 1 Bank's business 
upon the security of assets of the Bank, but not other .vise ; and 

(q) generally, the doing of all such matters and things as may be incidental or 
subsidiary to the transaction of the various kinds of business hereinbefore specified. 

PART II. 

Business which the Bank is not authorized to carry out or transact. 

The Bank shall not transact any kind of banking business other than those specified 
in Part I and in particular — 

(l) It shall not make any loan or advance — 

(a) for a longer period than six months, or 

(b) upon the security of stock or shares of the Bank, or 

(e) save in the case of the estates specified in clause (c) of Part I, upon mortgage 
or in any other manner upon the security of any immoveable property, or thk documents 
of title relating thereto. 

(2) The Bank shall not (except upon a security of the kind specified in sub-clausea 
<Q to (iv) of clause (a) of part I) discount bills for any individual oif' partnership firm 


1 The word “the” was inserted by Act VII of 1924, Sch. I. 
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for an amount exceeding in the whole at any one time such sum as may bo proscribed or 
lend or advance in any way to any individual or partnership firm an amount exceeding in 
the whole at any one time such sum as may be so prescribed. 

(3) The Bank shall not discount or buy, or advance and lend, or open cash credits 

on the security of any negotiable instrument of any individual or partnership firm, payable 

in the town or at the place where it is presented for discount, which does not carry on 

it the several responsibilities of at least two persons or firms unconnected with each other 
in general partnership. 

(4) The Bank shall not discount or buy, or advance and lend, or open cash-credits 

on the security of any negotiable security having at the date of the proposed transaction a 

longer period to run than six months or, if drawn after sight, drawn for a longer period 

than six months : 

Provided that nothing in this Part shall be deemed to prevent the Bank from allow- 
ing any person who keeps an account with the Bank to overdraw such account, without 
or with security, to such extent as may be prescribed. 


SCHEDULE II. 

Regulations of the Bank. 

(See section 22.) 

1. Share certificates. — Every person whose name is entered as a shareholder in 
the register of shaieholders shall, without payment, be entitled to a certificate under the 
common seal of the Bank (or if the certificate relates to shares registered in a branch 
register under the official seal of the Bank) specifying the share or shares held by him 
and the amount paid up thereon : Provided that, in respect of a share or shares held 
jointly by several persons, the Bank shall not be bound to issue more than one certificate, 
and delivery of a certificate for a share to one of several joint-holders shall be sufficient 
delivery to all. 

Lien. 

2. Bank’s lien on shares. — The Bank shall have a lien on every share (not being 
a fully paid share) for all moneys (whether presently payable are not) called or payable 
at a fixed time in respect of that share, and the Bank shall also have a lien on all shares 
standing registered in the name of a single poison for all moneys presently payable by him 
or his estate to the Bank. The Bank’s lien, if any, on a share shall also extend to all 
dividends payable thereon. 

3. Pow r ER TO SELL FOR default. — The Bank may sell, in such manner, as it thinks 
fit, any shares on which it has a lien, but no sale shall be made unless some sum in respect 
■of which the lien exists is presently payable, nor until the expiration of fourteen days after 
a notice in writing, stating and demanding payment of such part of the amount in respect 
of which the lien exists as is presently payable has been given to the registered holder 
for the time being of the share, or to the person entitled by reason of his death or insol- 
vency to the share. 

4. Disposal of proceeds of sales. — The proceeds of the sale shall be applied in 
payment of such part of the amount in respect of which the lien exists as is presently 
payable, and the residue shall (subject to a like lien for sums not presently payable as 
existed upon the shares prior to the sale) be paid to the person entitled to the shares at 
the date of sale. The purchaser shall be registered as the holder of the shares, and he 
shall not be bound to see to the application of the purchase-money nor shall his title to the 
-shares be affected by any irregularity or invalidity in the proceedings in reference to the 
sale. 

Calls on Shares. 

5 . Calls. — The Bank may, from time to time, make calls upon the shareholders in 
respect of any moneys unpaid on their shares, provided that no call shall exceed one-fourth 
of the nominal amount of the share, or be payable at less than two months from the last 
-call; and each shareholder shall (subject to receiving at least two months’ notice specifying 
the time or times of payments) pay to the Bank at the time or times so specified the amount 
called on his shares. 

6. Liability of joint-holders. — The joint-holders of a share shall be jointly and 
severally liable to pay all calls in respect thereof. 

7. Liability to pay interest on unpaid calls. — If a sum called in respect of a 
share is not paid before or on the day appointed for payment thereof, the person from 
whom the sum is due shall pay interest upon the sum at the rate of ten per cent, per 
annum from the day appointed for the payment thereof to the time of the actual payment, 
but the Central Board shall be at liberty to waive payment of that interest wholly or in 
part. 
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Transfer and transmission of shares . 

8. Execution of transfers. — The instrument of tranfer of any share ih the- 
Bank shall be executed both by the transferor and transferee, and the tranferor shall be 
deemed to remain holder of the share until the name ot the transferee is entered in the 
register of shareholders in respect thereof. 

9. Form of transfer. — Shares in the Bank shall be transferred in the following 
Foim, or in any usual or common Form which the Central Board shall approve : — 

I, A B of , in consideration of the sum of rupees 

paid to me by C D of (hereinafter called 

“ the said transferee ’*) do hereby transfer to the said transferee the share (or shares) 
numbered in the Imperial Bank of India to hold unto the 

said transferee, his executor, administrators and assigns, subject to the several conditions 
on which I held the same at the time of the execution thereof, and I, the said transferee, 
do hereby agree to take the said sliaie (or shares) subject to the conditions aforesaid. 

As witness our hands the day of 

Witness to the signature of, 'etc. 

10. Power to decline to register transfers. — The Bank may decline to register 
any transfer of shares, not being fully paid shares, to a person of whom it does not approve, 
and may also decline to register any transfer of shares on which the Bank has a lieu. 
The Bank may also suspend the registration of transfers for any period during which 
it 1ms under the provisions of this Act directed that the registers shall be closed. 

The Bank may decline to recognize any instrument of transfer unless — 

(a) a fee not exceeding two mpees is paid to the Bank in respect thereof ; and 

(b) the instrument of transfer is accompanied by the* certificate of the shares to 
which it relates, and such other evidence as the Bank may reasonably require to show 
the rights of the transferor, to make tin* transfer. 

11. Deceased shareholders. — The executors or administrators of a deceased sole 
holder of a share shall lx* the only persons recognized by the Bank as having any title 
to the share. Tu the case of a share registered in the names of two or more holders, the 
survivors or survivor, or the executors or administrators of tin* deceased survivor, shall 
be the only persons recognized by the Bank as having any title to the share. 

12. Death or insolvency of shareholders. — Any person becoming entitled to a 
share in consequence of the death or insolvency of a shareholder shall, upon such evidence 
being produced as may be lequired by the Bank, have the right either to be registered 
as a shareholder in respect of the share or, instead of being registered himself, to make 
such transfer of the share as the deceased or insolvent person could have made ; but the 
Bank shall, in either case, have the same right to decline or suspend vegistration as it 
wo.dd have had in the case of a tinnsfer of tin* shave bv the deceased or insolvent person 
before the death or insolvency. 

13. Rights of persons acoiiiuxg shares on death or insolvency of share- 
holder. — Any poison becoming entitled to a share in consequence of the death or insol- 

vency of the holder shall be entitled to the same dividends and other advantages to which 
he would be entitled if he wort* the registered holder of the share, except that ho shall 
not, before being registered as a slnuoholder in respect of the share, be entitled in respect 
of it to exercise any right conferred on a shareholder in relation to meetings of the Bank. 

Forfeiture of Shares. 

14. Failure to pay call. — If a shareholder fails to pay any call or instalment of 

a call on the day appointed for payment thereof, the Central Board may, at any time 

thereafter during such time as any part of such call or instalment lcmains unpaid, serve 
a notice on him requiring payment of so much of the call or instalment as is unpaid, to- 
gether with any interest which may have accrued. 

15. Form of notice . — The notice shall name a further day (not earlier than the 
expiration of fourteen days from the date of the notice) on or before which the payment 
required by the notice is to be made, and shall state that in the event of non-payment 
at or before the time appointed, the shares in respect of which the call was made will be 
liable to be forfeited. 

16. Forfeiture of shares. — If the requirements of any such notice as aforesaid are 
not complied with, any share in respect of which the notice has been given may at any 
time thereafter, before the payment required by the notice has been made, be forfeited 
by a resolution of the Central Board to that effect. 

17. Disposal of forfeited shares. — A forfeited share may be sold or otherwise 
disposed of on such terms and in suck manner as the Central Board thinks fit, and at any 
time before a sale or disposition the forfeiture may be cancelled on such terms as the 
Central Board thinks fit. 

18. 'Liability of shareholders after forfeiture. — A person whose shares have 
been forfeited shall cease to be a shareholder in respect of the forfeited shares, but sh&li, 
notwithstanding, remain liable to pay to the Bank all moneys which, at the date of forfeit«w> 
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were presently payable by him to the Bank in respect of the shares, but his liability shall 
oease if and when the Bank receives payment in full of the nominal amount of the shares. 

Alteration of Capital . 

19. Power to increase or reduce capital. — The shareholders of the Bank may, by 
special resolution and with the previous sanction of the Governor-General in Council, 
increase or reduce the capital of* the Bank : 

Provided that no such special resolution shall be deemed to have been passed, unless' 
at least one-third in number of the shareholders, holding at least one-half of the paid- 
up capitkl of the Bank for the time being, be present in person or by proxy, and the 
majority of such shareholders have voted either by show of hands or by poll, as the case 
may be, in favour of the said resolution. 

20. Procedure on resolution to increase capital. — When any such special re* 
solution to increase the capital has been passed, the Central Board may, subject to the 
provisions of this Act and to the special directions (if any) given in reference thereto 
by the meeting at which such resolution has been passed — 

(a) make such orders as it thinks fit for the opening of subscriptions by the 

shareholders towards such increase of capital ; 

( b ) allow to the shareholders such period to fill up the subscription as it thinks fit ; 

(c) direct the manner in which the shareholders shall subscribe and pay into the 
Bank the proportions of new capital which they may respectively desire to subscribe ; and 

(d) make such orders as it thinks fit for the disposal and allotment of the amount 
of new capital that may not be subscribed for and paid up in the manner aforesaid. 

21. New shares. — Any new shares shall be subject to the same provision with 

reference to the payment of calls, lien, transfer, transmission, forfeiture and otherwise as 
the shares in the original capital. 

22. Procedure on resolution to reduce capital. — When any such special reso- 
lution to reduce the capital has been passed, the Central Board may (subject as aforesaid) 
determine the manner in which the reduction shall be carried into effect. 

Meetings of Shareholders. 

23. (1) Annual general meeting. — On the first Monday of the month of August 

in every year, or as soon after such day as is convenient, a gcneial meeting shall be held 

at euch time and at such town where there is a local head office of the Bank as shall from 

time to time be prescribed by the Central Board, at which meeting the Central Board shall 
submit to the shareholders a statement of the affairs of the Bank made up to the preceding 
thiitieth day of June : 

Provided that such general meeting shall not be held on two consecutive occasions 
at any one town in which there is a local head office of the Bank. 

(2) A notice convening such meeting, signed by a Managing Governor, shall be 
published in the Gazette of India and in such other manner as the Central Board may 
direct at least fifteen days before the meeting is held. 

24. Special meetings. — Any hundred or more shareholders holding shares, to the 
aggregate amount of five hundred thousand rupees, or any three Governors may convene a 
special meeting upon giving sixty days' previous notice of such meeting and of the purpose 
for which the same is convened, as well to the Central Board as also by public advertise- 
ment in the Gazette of India , and in two of the English daily newspapers and one of the 
Vernacular newspapers : 

Provided that three months ' previous notice shall bo thus given of any special meet- 
ing held for the purpose of increasing or reducing the capital of the Bank, and shall 
also be addressed to every shareholder. 

26. (1) Quorum. — No business shall be transacted at any meeting, whether general 
or special, unless a quorum of two hundred shareholders, in person or by proxy is present 
at the commencement of such business. 

(2) If within one hour from the time appointed for the meeting a quorum is not 
present, the meeting, if convened by shareholders not being Governors, shall be dissolved ; 
in any other case, it shall stand adjourned to the same day in the following week at the 
same time and place, and if at such adjourned meeting a quorum is not present, those share- 
holders who are present, shall be a quorum. 

26. (1) Decision by majority of votes. — Save as is otherwise provided in this. 
Act in regard to resolutions for the increase or reduction of capital or for the removal 
of a Governor, every election and every matter submitted to a meeting, whether general 
or special shall be decided by a majority of votes. 

(2) No shareholder shall be allowed to vote at any such meeting in respect of any 
share acquired by transfer, unless such transfer shall have been completed and registered 
at least three months before the time of such meeting. 

(3) No shareholder shall be entitled to vote at any meeting in respect of any 
Shares held by him alone or jointly, whilst any call due from him alone or jointly remains- 
unpaid, 



Sell. II] THE IMPERIAL BANjv ur mm A ACT (XLVII OF 1920). I *$5 

27. Power to declare resolution carried by show of hands. — Save as otherwise 
provided in this Schedule a declaration by the chairman of any meeting, that a resolution 
has been carried or rejected thereat upon a show of hands, shall be conclusive, and an entry 
to that effect in the book of proceedings of the Bank shall be sufficient evidence of that 
fact, without proof of the number or proportion of the votes recorded in favour of or 
against such resolution, unless immediately on such declaration, a poll be demanded in 
writing by ten shareholders present and entitled to vote at such meeting. 

28. Poll to be taken, if duly demanded. — If a poll be duly demanded, it shall be 
taken either at once or at such time and place, and save as otherwise providefL in this 
Act, either by open voting or by ballot, as the chairman directs and the result of the poll 
shall be deemed to be the resolution of the meeting at which the poll was demanded. 

29. Proceedings and resolutions at meetings to be binding. — The proceedings 
at any meeting and all resolutions and decisions of such meeting shall be valid and binding 
on the Bank so far as such proceedings, resolutions and decisions are consistent with the 
provisions of this Act. 

Votes of Members. 

30. Votes. — On n show of hands every shareholder present in person shall have 
one vote. On a poll every shareholder shall have one vote for every four shares of which 
he is the holder. 

31. Votes of joint-holders. — In the case of joint-holders, the vote of the senior 
who tenders a vote, whether in person or by proxy, shall be accepted to the exclusion of the 
votes of the other joint-holders ; and for this purpose seniority shall be determined by the 
order in which the names stand in the register of shareholders. 

32. Votes on behalf of lunatics. — A shareholder of unsound mind, or in respect 
of whom an order has been made by any Court having jurisdiction in lunacy, may vote 
whether on a show of hands or on a poll, by bis committee or other legal guardian, and a 
shateholder who is a minor may similarly vote by his guardian and any such committee or 
guardian may, on a poll, vote by proxy. 

33. Shareholders in default. — No shareholder shall be entitled to vote at any 
general meeting unless all calls or other sums presently payable by him in respect of shares 
in the Bank have been paid. 

34. Poll. — On a poll votes may be given either personally or by proxy. 

35. Form of proxies. — The instrument appointing a proxy shall be in writing under 
the hand of the appointor or of his attorney duly authorized in writing. No person shall 
act as a proxy unless either he is entitled on his own behalf to be present and vote at the 
meeting at which he acts as proxy, or lie has been appointed to act at that meeting as 
proxy for a corporation. 

36. Deposit of proxies. — The instrument appointing a proxy and the power of 
attorney or other authority (if any) under which it is signed, or a notarially certified copy 
of that power or authority, shall be deposited at the head office of the Bank in the place 
where the meeting is to be held not less than ninety-six hours before the time for holding 
the meeting at which the person named in the instrument proposes to vote, and in default 
the instrument of proxy shall not be treated as valid. 

Local Meetings. 

37. Annual local meeting. — A general meeting of the shareholders on a branch 
register shall be held once in every year at the local head office of the Bank at which the 
branch register is kept. It shall be held on such date as the Central Board may direct. 

38. Procedure at local meeting. — The foregoing provisions of this Schedule as 
to the convening of general and special meetings and procedure at meetings shall, so far 
as may be, apply to local and special local meetings of the shareholders on a branch 
register : 

Provided that references in the said provisions to shareholders shall be deemed to be 
references to shareholders on the Branch register, and references to Governors, Managing 
Governors and the Gazette of India shall be deemed to be references, respectively, to the 
members of the Local Board, secretaries and to the local official Gazette : 

Provided further that ten or more shareholders holding shares to the aggregate 
amount of fifty thousand rupees may convene a special local meeting and that the number 
of shareholders to constitute a quorum and to demand a poll in the case of a local meeting 
shall be, respectively, twenty and five. 

Qualifications and disqualifications of Governors and others. 

39. (1) Qualification and disqualification of Governors and of members of 
Local Board — No person shall be qualified to serve as a Governor or as member of a Local 
Board who is not a holder in his own right of unencumbered shares of the Bank, to the 
nominal amount of ten thousand rupees at the least : 

Provided that this provision shall not apply in the case of a person who is an officer 
of the Bank or is nominated or appointed by the Governor-General in Council. 
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(2) No person shall be qualified to serve as a Governor or as a member of a Local 

Board — 

if he holds the office of director, provisional director, promoter, agent or manager 
of any joint-stock bank established, or having a branch or agency, in British India, or 
advertised as about to be established, or to have a branch or agency in British India : 

Provided that this disqualification shall not apply to any person, being a director 
of a joint-stock bank, who may be nominated as a Governor under the provision of clause 
(iii) of sub-section (1) of ft. 28; or 

if he is a salaried officer of Government not specially authorized by this Act or by 
the Governor-Genei al in Council to serve as a member; 

and the office of a Governor or a member of the Local Board shall be vacated — 
if the person holding it resigns his office or dies ; 
if he accepts or holds any other office of profit under the Bank ; 
if he becomes insolvent or bankrupt, or compounds with his creditors ; 
if he is declared lunatic, or becomes of unsound mind ; 

if he is absent from the Central Board or the Local Board, as the case may be, for 
more than six consecutive months ; or 

if he teases to hold in his own right the amount of shares required to qualify him 
for the office. 

(3) No 1 wo persons who are partners of the same mercantile firm, or are directors 
of the same private company, or one of whom is the general agent of, or holds a power of 
procuration from the other, or from a mercantile firm of which the other is a partner, shall 
be eligible or qualified to serve as membeis of the Central Board or a Local Board or of the 
Oeutral Board and a Local Board at the same time. 

fit moral of Governors and members of Local Boards. 

40. Removal of Governors. — The shareholders may, by a special resolution passed 
by a majority of the votes of shareholders holding in the aggregate not less than one-half 
of the capital, remove any Governor (other than a Govei uoi nominated or appointed by the 
Governor-General m Council) before the expiration of his period of office, and appoint, in 
his stead, a qualified person, who shall in all respects stand in his place. 

41. The shareholders on a branch register may, by a special local resolution passed 
by the votes of shareholders holding in the aggregate not less than one-half of the capital 
on the branch register lemove any member of the Local Board before the expiration of 
Iiis period of office, and appoint, in his stead, a qualified person who shell in all respects 
stand in his place. 

Meetings of (kndral Board. 

42. (1) Meetings of Ceniral Board. — Meetings of the Central Board shall be 
convened noi less than once in every three months by a Managing Governor and a meeting 
of the Central Board shall be held once at least in every year at every local head office 
established by this Act. 

(2) Ain Local Board may require a Managing Governor to con\ene a meeting of the 
Central Board at an\ time and a Managing Governor shall forthwith convene a meeting 
according Is . 

(3) Coin Goxernois entitled to vote shall form a quoiuni f<u tin* transaction of 
business. 

(4) At each meeting of the Central Board the Governors present shall elect from 
among themsehes a chairman for such meeting, who, if he is entitled to vote, shall have 
a second or easting \ote in all cases of an equal division of votes. 

Local Boards. 

43. (1) Tfrm of offh'k and number of members of Local Boards. — At the 
first general local meeting after the commencement of this Act, and at the annual general 
local meeting thereafter, the tw r o members of the Local Board who have been longest in 
office as members thoieof shall go out of office. The vacancies shall be filled by election at 
a general or special local meeting. 

(2) Any member so retiring may be re-elected ; and if any question arises as to 
which of the members who have been the same time in office shall retire, the question shall 
be decided by the Local Board by ballot. 

(3) Subject to any by-laws which may be prescribed the number of members of 
any Local Board may be varied by a special local resolution. 

(4) Three of the members of a Local Board shall form a quorum for the transaction 
of business. 

(5) Meetings of a Local Board shall be convened by the president, vice-president, 
or, in their absence, the senior member of the Board, whenever he thinks fit. 

44. (1) Prfs?dent, vice-president and chairman. — At the first meeting of Local 
Board in every year it shall choose a president and vice-president from among its members, 
and whenever the office of president or vice-president becomes vacant, the Local Board shall, 
at its next meeting, choose a successor for the remainder of the current year : 
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Provided that no person shall be chosen to be* president or vice-president twice in 
succession. 

(2) Tlie president or, iu his absence, tlie vice-president shall be chairman at all 
meetings of the Local Board and at all general or special local meetings : 

Provided that, if both the president and vice-president be absent at any meeting the 
persons present at such meeting shall elect a chairman from among themselves. 

(3) The chairman shall have a second or casting vote in all cases of an equal division 
of votes. 

45. (1) Vacancies. — Any vacancy occurring on a Local Board by the death, resig- 
nation or disqualification of any member shall be filled up by the remaining members 
who shall co-opt a duly qualified person to fill the vacancy. 

(2) Any member so appointed shall be considered to have held office from the date 
on which the member in whose place he is appointed was elected or, when such member 
was appointed under this clause, from the date on which his mediate or immediate prede- 
cessor was elected, as the case may he. 

General provisions as to Central and Local Boards. 

46. Proceedings of boards not invalidated by vacancies.- — No act or proceeding 
of the Central Board or of a Local Board shall be invalidated merely by reason of the 
existence of a vacancy or vacancies among its Governors or members. 

47. Acts of members of boards valid notwithstanding subsequent discovery 
of disqualification. — All acts done by any person acting in good faith as a Governor 
or as a member of a Local Board shall be as valid as if he was a member of the Central or 
Local Board as the case may be, notwithstanding it be afterwards discovered that there was 
some defect in his appointment or qualification. 

48. (1) Indemnity of members of boards. — Every Governor and every member 
of a Local Board shall be indemnified by the Bank against all losses and expenses incurred 
by him 111 or about the discharge of his duties, except such as happen from his own wilful 
act or default. 

(2) A Go\ernor shall not nor shall a member of a Local Board be responsible for 
any other Governor or member, or for any officer or servant of the Bank or for any loss 
or expense happening to the Bank by the insufficiency or deficiency of, value of or title 
to, any property or security acquired or taken on behalf of the Bank, or by the insolvency, 
bankruptcy or wrongful act of any customer or debtor of the Bank, or by anything done 
in tlie execution of the duties of bis office or in relation thereto, or otherwise than for his 
own wilful act or default. 

The Seals. 

49. (1) Common seal. — The common seal of the Bank shall not be affixed to any 

instrument except in the presence of at least three Governors including a Managing Gover- 
nor, who shall sign their names to the instrument in token of their presence, and such 
signing shall be independent of the signing of any person who may sign the instrument as 

a witness. Unless so signed as aforesaid such instrument shall be of no validity. 

(2) The Bank shall have for use by the Local Boards at Calcutta, Madras and 
Bombay and may have for the use of other Local Boaids established under this Act official 
seals which shall be facsimiles of the common seal of the Bank with the addition of the 
name of the local head office where it is to be used. 

(3) The official seal shall be affixed to the certificates issued in respect of any shares 
entered in the branch registers kept at those places and may he used for such other pur- 
poses as mav be prescribed. 

(4) A 11 instrument to which ail official seal is duly affixed shall bind the Bank as 
if it had been sealed with the common seal of the Bank. 

(5) An official seal shall not be affixed to any instrument except in the presence of 

at least two members of the Local Board and the secretary who shall sign their names to 

the instrument in token of their presence and such signing shall be independent of the 
signing of any person who may sign the instrument as a witness. Unless so signed as 
aforesaid such instrument shall be of no validity. 

Officers of the BanTe. 

50. Appointment, salaries, suspension and removal of officers. — The Central 
Board and subject to the provisions of this Act, the Local Boards shall have power — 

(a) to appoint, such officers, and servants as may be necessary to conduct the busi- 
ness of tne Bank, 

(h) to grant salaries, pensions and other emoluments to such officers and servants,. 

and 

( 0 ) to suspend or remove any officer or servant of the Bank. 

51. Accounts, receipts and documents of Bank by whom to be signed.— The* 
Managing Governors, the secretaries and such other officers of the Bank as the Central 
Board may authorize in this behalf by notification in the Gazette of India are hereby 
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severally empowered for and on behalf of the Bank to endorse and transfer promissory 
notes, stock receipts, stock debentures, shares, securities and documents of title to goods, 
standing in the name of, or held by, the Bank and to draw, accept and endorse bills of 
exchange, bank post-bills, and letters of credit, in the current and authorized business of 
the Bank, and to sign all other accounts, receipts and documents connected with such 
business. 

62. Officers forbidden to engage in other commercial business. — No managing 
gov crnnor, secretary, inspector, manager, or accountant in the service of the Bank and, 
without* the previous sanction of the Board, no khazanchi , cashier or shroff in the service of 
the Bank and no agent, at any branch or agency of the Bank, shall engage in any other 
bauking or commercial business, either on his own account or as agent for any other person 
or persons, or shall act as broker or agent for the sale or purchase of Government or other 
securities. 

63. Security from officers. — Every person appointed to hold or act in any one or 
more of the said offices, and every other officer from whom the Central Board may think 
tit to require it, shall give security to the Bank for the faithful discharge of his duty to 
the satisfaction of the Central Board in such amount and in such manner as it thinks proper. 
The security to be given as aforesaid by the person holding or acting in the office of secre- 
tary shall not be in a less amount than fifty thousand rupees. 

Accounts and Dividends. 

64. (1) Boors to be balanced twice a year. — The Central Board shall cause the 
books of the Bank to be balanced on every thirty-first day of December and every thirtieth 
day of June. 

(2) A statement of the balance at every such period, signed by a majority of the 
Governors, shall be forthwith sent to the Governor-General in Council. 

(3) The Governor-General in Council shall (so long as any such arrangement with 
the Secretary of State as is mentioned in section 10 is in force) be entitled to require of 
the Central Board any information touching the affairs of the Bank and the production of 
any document of the Bank, and may require the publication of such statements of its 
assets and liabilities at such intervals and in such form and manner as he thinks fit. 

66. (1) Dividends to. be determined half-yearly. — An account of the profits of 

the Bank during the previous half-year shall be taken on or immediately after every thirty- 
first day of December and every thirtieth day of June, and a dividend shall be made as soon 
thereafter as conveniently may be and the amount of such dividend shall be determined 
by the Central Board. 

(2) No unpaid dividend shall bear interest as against the Bank. 

66. Transfer to Reserve. — The Central Board may, before declaring any dividend, 
set aside out of the profits of the Bank such sums as it thinks proper as a reserve or reserves 
which shall, at the discretion of the Central Board, be applicable for meeting contingencies, 
or for equalizing dividends, or for any other purpose to which the profits of the Bank 
may be properly applied, and pending such application may, at the like discretion, either 
be employed in the business of the Bank or bo invested in nnv of the securities specified 
in sub-clauses (i) to (iii) of clause (a) of Part I of Schedule I. 

57. Joint-holders. — If seveial persons are registered as joint-holders of any shares, 
any one of them may give effectual receipts for any dividend payable on the share. 

Audit. 

58. (1) Auditors. — Three auditors shall be elected and their remuneration fixed at the 
annual general meeting. The auditors may be shareholders ; but no Governor or member 
of a Local Board or other officer of the Bank shall be eligible during his continuance in 
office. Any auditor shall be eligible on quitting office for re-election. 

(2) The first auditors of the Bank may be appointed by the Central Board before 
the annual general meeting and if so appointed shall hold office only until the first annual 
general meeting. All auditors elected under this clause shall severally be and continue 
to act as auditors until the first general meeting after their respective elections : 

Provided that, if any casual vacancy occurs in the office of any auditor elected under 
this section a special meeting shall be called for the purpose of supplying the same. 

59. Government auditors. — Without prejudice to anything contained in the fore- 
going provisions the Governor-General in Council may appoint such auditors as he thinks 
fit to examine and report upon the accounts of the Bank. 

60. (1) Rights and duties of auditors. — Every auditor shall be supplied with a 
copy of the half-yearly balance-sheet, and it shall be his duty to examine the same, with 
the" accounts and vouchers relating thereto. Every auditor shall have a list delivered to 
him of all books kept by the Bank, and shall at all reasonable times have access to the 
books, accounts and other documents of the Bank, and may, at the expense of the Bank if 
Appointed by it and at the expense of the Governor-General in Council if appointed by 
him, employ accountants or other persons to assist him in investigating such accounts, and 
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may, in relation to such accounts, examine any Governor or any member of a Local Board, 

or any officer of the Bank. 

(2) The auditors shall make a report to the shareholders or to the Governor-General 
in Council, as the case may be, upon the annual balance-sheet and accounts and in every 
such report they shall state whether, in their opinion, the balance-sheet is a full and fair 
balance-sheet containing the prescribed particulars and properly drawn up so as to exhibit a 
true and correct view of the state of the Bank's affairs, and in case they have called 
for any explanation or information from the Central Board, whether it has been given and 
whether it is satisfactory. Any such report made to the shareholders shall be read together 
with the report of the Central Board at the annual general meeting. 

Notices. 

61. (1) Service. — A notice may be given by the Bank to any shareholder either 

personally or by sending it by post to him to his registered address or (if he has no regis- 
tered address in British India) to the address, if any within British India supplied by him 

to the Bank for the giving of notices to him. 

(2) Where a notice is sent by post, service of the notice shall be deemed to be 
effected by properly addressing, prepaying and posting a letter containing the notice and, 
unless the contrary is proved, to have been effected at the time at which the letter would 
be delivered in the ordinary couise of post. 

62. Absence of registered address. — If a shareholder has no registered address, 

a notice addressed to him and advertised in tin' Gazette of India and a daily newspaper 

shall be deemed to be duly given to him on the day on which the advertisement appears. 

63. Notice on joint-holders. — A notice may be given by the Bank to the joint- 

holders of a share by giving the notice to the joint-holder named first in the register in 

respect of the share. 

64. Any notice given in accordance with the foregoing provisions shall be deemed 
to have been duly given notwithstanding that the share-holder be then deceased and whe- 
ther or not the Bank had notice of his decease and shall in that event be deemed to be a 
notice to his legal representative. 

65. Service of notice on Bank. — A notice may be served on the Bank by leaving 
it at, or sending it by post to, any local head office of the Bank. 
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PjNACTMENTS REPEALED 1 
( See section 34.) 
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18,9 
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1907 

1916 

villi 
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The Presidency Banks (Amendment) Act, 1926 
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THE INDIAN INCOME-TAX ACT (XI OF 1922). 

Am. Act XV of 1923 ; XXXVII of 1923 ; IV of 1924 ; VII of 7924 ; XI of 1924 ; V of 1925 ; 
XVI of 192s ; XXIV of 1926. 

[5th March, 1922.] 

Aft 4 ct to consolidate and amend the law relating to Income-tax and Super -tax. 

Whereas it is expedient to consolidate and amend the law relating to income- 
tax and super-tax ; It is hereby enacted as follows : — 

Short title, extent and com- 1 . (1) This Act may be called The INDIAN INCOME- 

mencement. TAX ACT, 1922. 


See. 1, SCOPE OF THE ACT, — {Per Mukerlee.) 
40 C. L J. no — 52 Cal 1 — 28 C. W. N. 1074 = 
1925 Cal. 34 ; (22 C. 788 ; 21 C. 563* Ref.) See 
also 18 S. L. K. 68 — 1925 Sind 130. 

Construction. — On points specially dealt 
with in the Act it should be interpreted without 
reference to previous state of law. 28 C. W. N. 
1074-40 C L J 110-83 I.C. 273-52 Cal. t- 
1925 Cal. 34. Construction most beneficial to 
the subject should be adopted. 48 C. 16 1 ; 43 A. 
139. Income-tax Manual is only a document for 


the guidance of officials. See 49 Mad. 22=91 I. 
C. 940 = A. I. R. 1926 Mad. 287=50 M. L. J. 63. 

Interpretation. — Where a statute has been 
punctuated, the punctuation marks must be taken 
as part of the Statute. 46 M. L. J. 42 = 1924 Mad. 
455 ~79 U C. 608. English decisions are not 
decisions of “ foreign courts ” and the decisions 
of English Courts on the English Income tax Act 
are the best guides to the interpretation of the 
Indian Act. 44 M. 718-41 M.L.J. 177. But see 52 
Cal. 1 -40 C. L. J. no -28 C. W. N. 1074. 
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(2) It extends to the whole (?f British India, including British Baluchistan and 
the Sontha) Parganas, and applies also, within the dominions of Princes and Chiefs in 
India in alliance with His Majesty, to British subjects in those dominions who are in 
the service of the Government of India or of a local authority established in the exercise 
of the powers of the Governor-General in Council in that behalf, and to all other ser- 
vants of His Majesty in those dominions. 

(3) It shall come into force on the first day of April, 1922. 

Definitions 2 In * his Act, unless there is anything repugnant 

in the subject or context, — 

(1) “agricultural income” means — 

(a) any rent or revenue derived from land which is used for agricultural pur- 
poses and is either assessed to land-revenue in British India or subject to a local rate 
assessed and collected by officers of Government as such; 

( b ) any income derived from such land by — 

(/) agriculture, or 

GO the performance by a cultivator or receiver of rent-in-kind of any process 
ordinarily employed by cultivator or receiver of rent-in-kind to render the produce 
raised or received by him fit to be taken to market, or 

(Hi) the sale by a cultivator or receiver of rent-in-kind of the produce raised or 
received by him, in respect of which no process has been performed other than a 
process of the nature described in sub-clause (if) : 


operation & Commencement.— w here the 
proceedings, such as issue of notice, etc , were 
taken under the Income-tax Act of 1918 the 
subsequent coming into force of the Act of 1922 
does not make the latter applicable. 80 I.C. 362. 

English and Indian Law —An assessment 
is valid in law when the source of income is non- 
existent in the year of assessment but had been 
in existence in the previous year. Per Rankin , 
C. /.-The geneial scheme of the Income-tax 
Law in England i> that tax is payable in respect 
of a source of income existing in the year of 
assessment though the amount is often measured 
by the results of pievious years. But under the 
Indian Income-tax Act the income of the previous 
year is not merely the standaid by which the next 
year’s income is to be computed but is itself the 
subject-matter of the tax. 54 Cal. 630 = 31 C.W. 
N. 557 = 103 I. C. 609 -= A. I. R. 1927 Cal. 553. 

Sec 2 , cl (1). Agricultural Income — 
Forest income is “ agricultural income’’. 45 M. 
518 = 15 L. W. 496 = 1922 Mad. 325. Income 
derived from pasturage is agricultural income. 
But income derived fiom fisheries and from 
stagaljat (i.e.) laud used for storing timber, is not 
“ agricultural income ” or “income derived from 
land used for agriculturel purposes” and are 
therefore not exempt from tax as such. 2 Rang. 
21 1 = 82 I. C. 665 = 1924 R. 337, See also 84 I. C. 
31 = 1924 Cal. 668; Avoiding Income-tax by 
means not forbidden by law is not unlawful. 26 
A. L. J. 280 = A. l.R. 1928 All. 81 ( F.B.) though 
it may be an offence by false return or conceal- 
ment to evade payment of income-tax (/did.). 
Second Incotke-tax cannot be imposed without 
sanction of Governor-General. 106 I C. 882 = 
A. I. R 1928 Lah. 53. Income derived from toddy 
extracted from cocoanut trees situated on lands 
assessed. to Government revenue is agricultural 
income when it is received by the actual cultiva- 
tor, whether owner or lessee of the land on which 
the trees grow. 50 Mad. 923. If the income 
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is omainea by a person who has not pioductd 
the trets from which the toddy is tapped, or has 
not done any agricultural opeiation whereby 
those trees have been raised, it is not agricultural 
income, 50 Mad. 923 = 26 L. W. 578 = (io 2 7) 
M. W. N. 843= 105 I.C. 4S9-A. I. R. 1927 Mad 
1038=53 M.L.J 066 (F,B.). 3 he words “Agri- 
cultural purposes ” in S. 2 (1) of the Indian In- 
come Tax Act cannot be held to cover the pro 
cess of flooding the land occupied by letting in 
the sea watei and then extracting' the sodium 
chloride from it by eliminating the other chemi- 
cal constitutents. Consequently a licensee of 
salt factory is liable to pay income-tax on the 
profits he makes by the manufacture of salt 50 
Mad. 204 = 26 L. W. 239 = 30 M. L. T. 204 = 104 
I. C. 703 = 0927) M. W. N. 804 (2> = A. I. r 
1927 Mad. 848 = ^3 M.L.J. 377 (F. B.). Fees 
received from land used for storing purchases of 
crops do not come within the definition of * agri. 
cultural income’ and cannot theiefore be exempt- 
ed from assessment. 31 C. W. N. io 47=A.I.R. 
1927 Cal ■'93 ; nor doe-; nazar paid by tenants to 
zamindar (j bid.) As to income from quarries see 
25 A. L. J. 816 = 103 I C. 477= A. I. R. 1927 AIL 
703. Income derived by letting out land for pur- 
poses of stocking timber is not agricultural in- 
come. 86 I. C. 1028 = 1928 Lah, 488. “ Selami ** 

or premium when paid for recognition of a trans- 
fer of a holding from one tenant to another is not 
agricultural income. 25 C. W. N. 80=61 I. C 
112=32 C. L. J. 433. Nazaiana paid to zamin- 
dar for petitions dealing with succession, settle- 
ment and portion do not come under “agricultu- 
ral income,” 31 C. W. N. 1047 = A. I. R. jq 27 
Cal 793; 53 Cal. 34 = A. I. R. 1925 Cal. 929* 
Mutation fees paid by transferee of occupancy 
holding and the landlord’s fees paid under S. 12 
Ben. Ten. Act are agricultural income exempt 
from incom tax. See 7 Pat. 550 = 9 Pat. 
L. T. 439 = A. I. R. 1928 Pat. 46#. Profits 
derived from the 9ale of sugar manufactured from 
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(c) any income derived from any building owned and occupied by the receiver 
of the rent of revenue of any such land, or occupied by the cultivator, or the receiver 
of rent-in-kind, of any land with respect to which, or the produce of which, any opera- 
tion mentioned in sub-clauses {it) and {tit) of clause ( b ) is carried on : 

Provided that the building is on or in the immediate vicinity of the land, and 
is a building which the receiver of the rent or revenue or the cultivator or the receiver 
of the rent-in-kind by reason of his connection with the land, requires as a dwelling- 
house, or as a storehouse, or other out-building ; 

(2) “ assessee” means a person by whom income-tax is payable; 

(3) “ Assistant Commissioner ” means a person appointed to be an Assistant 
Commissioner of Income-tax under section 5 ; 

(4) “ busines;> ” includes any trade, commerce, or manufacture or any adventure 
or concern in the nature of trade, commerce or manufacture. 

[(4-A) “ the cental Board of Revenue ” means’tbe Central Board of Revenue 
constituted under the Central Board of Revenue Act, 1924.] 1 

(5) '‘Commissioner” means a person appointed to be a Commissioner of In- 
come-tax under section 5 ; 

(6) “ company ” means a company as defined in the Indian Companies Act, 
1913, or formed in pursuance of an Act of Parliament or of Royal Charter or Letters 
Patent, or of an Act of the Legislature of a British posses-ion, and includes anv 
foreign association carrying on business in British India whether incorporated or not, 
and whether its principal place of business is situate in British India or not, which 
[the Central Board of Revenue] 2 may, by general of special order, declare to be a 
company for the purposes of this Act ; 

• (7) “ Income-tax Officer ” means a person appointed to be an Income-tax 
Officer under section 5 ; 

(8) “ Magistrate ” means a Presidency Magistrate or a Magistrate of the First 
Class, or a Magistrate of the Second Class specially empowered by the Local Govern- 
ment to try offences against this Act ; 

(9) “Person ” includes a Hindu undivided family ; 

(10) u prescribed ” means prescribed by rules made under this Act ; 

(n) “ previous year ” means — 

(a) the twelve months ending on the 31st day of March next preceding the 
year for which the assessment is to be made, or, if the accounts of the assessee have 
been made up to a date within the said twelve months in respect of a year ending on 
any date other than the said 31st day of March, then at the option of the assessee 
the year ending on the day to which bis accounts have so been made up : 

Provided that, if this option has once been exercised by the assessee, it shall 
not again be exercised so as to vary the meaning of the expre* sion “ previous year ” 
as then applicable to such assessee except with the consent of the Income-tax Officer 
and upon such conditions as he may think fit ; or 

(b) in the case of any person, business or company or class of persons, busi- 
ness or company, such period as may be determined by [the Central Board of 
Revenue] 3 or by Q uch authority as the Board may authorize in this behalf ; 


sugar-cane grown is not “agiicultural income ”. 
S3 l, C. 301 *1919 Pat. 377 (F* B*). Zamindar 
having a large house to keep up his social posi 
tion — Income of house not assessable — Income- 
tax Officer is not competent to Judge of the 
necessity to the zamindar for such big house. 7 
Pat. 550 — 9 Pat. L. T. 439 — A, I. R. 1928 Pat. 
468. 

Sec. 2, cl. (3). ASSISTANT COMMISSIONER.— 
Powers of Appeal limited to subject-matter of 
assessment. 6 Pat. L. T. 166 = 4 Pat. 385. 

Sec. 2, cl. (4J “ BUSINESS ” includes manu- 


facture. 81 I.C. 273 = 52 Cal 1 =-A.I.R. 192s Cal. 
34 = 28 C.W. N. 1074=40 C. L. J. no. The 
negotiation of the sale of a large mill is “ busi- 
ness” 47 All. 372 =23 A. L. J. 65. 

Sec. 2 , cl. 4-A. — inserted by Act IV of 1024. 
Sch. 

2 The words “Central Board of Revenue ** 
for the words “ the, Board of Inland kevenue ” 
were substituted by Act IV of 1924, Sch. 

8eo. 2 , cL 11 (b ). — See 7 Lah. 223 = 27 Punj. 
L, R. 405=96 I. C. 368 = A. I. R. 1926 Lah. 421. 
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(12) “ principal officer,” used with reference to a local authority or a company 
or any other public body or [any] 1 association, means — 

{a) the secretary, treasurer, manager or agent of the authority, company, 
body or association, or 

( b ) any person connected with the authority, company, body or association 
upon whom the Income-tax Officer has served a notice of his intention of treating him 
as the principal officer thereof ; 

(13) “public servant ” has the same meaning as in the Indian Penal Code ; 

(14) “registered firm ” means a firm constituted under an instrument of 
partnership specifying the individual shares of the partners of which the prescribed 
particulars have been registered with the Income-tax Officer in the prescribed manner ; 

(15) “ total income ” means total amount of income, profits and gains from all 
sources to which this Act applies computed in the manner laid down in section 16 and 

(16) “unregistered firm ” means a firm which is not a registered firm. 

CHAP I ER I. 

Charge oi Income-tax. 

3 . Where any Act of the Indian Legislature enacts that income-tax shall be 

charged for any year at any rate or rates applicable to 
Charge of income-tax. the total income of an assessee, tax at that rate or those 

rates shall be charged for that year in accordance with, 
and subject to the provisions of, this Act in respect of all income, profits and gains of 
the previous year of every [individual, Hindu undivided family, company, firm, 
and other association of individuals] 2 

4 . (1) Save as hereinafter provided, this Act shall apply to all income, profits 

or gains, as described or comprised in section 6, from 
Application of Act. whatever source derived, accruing, or arising ; or received 

1 The word “ any ” was inserted by Act XI of of the year for a particular purpose, is not ex- 
1924, S. 2. empt from assessment. 25 C.W.N. 80 =6 1 I C 

Sec. 2 , cl. ( 14 ). REGISTERED FIRM. — Assess 1 12 -=32 C. L. J. 4 33 A capitalist is not entitled 
ment — Mode of Registration in the year. 21 to inteiest on the money invested for arriving at 
A.L.J. 703. Registration of firm —Application for, the net profits of a veniure. 14 I. C. 628 — 5 Bur. 
made before commencement of financial year — L. T. 15. A body of individuals who have agreed 
Order if valid. 89 I. C. 92 —A. I. R. 1925 Nag. to take in auction, work and share the profits 
415. An application for registering a firm under from four toddy shops can be taxed under S. 3 of 
R. 2 of the Income Tax Rules 1922 must be made the Act, on the combined profits of the four shops, 
on or before the date on which a return is due 39 M.L.T. 612 = 26 L. W. 655 = ( 1927) M. W. N. 

under sub s. (2) of S. 22. 27 Bom. L. R 223= 874 = A. I. R 1927 Mad. 1052 -53 M. L. J 719 

86 I. C. 831 - 1925 Bom. 247 (2 ). S.ile of whole (F. B.). Selling association for a number of Ice. 
concern shown as at a profit — Profit not taxable firms, if a separate firm. See 13 U. L. J, 381 = 

in all cases. See 102 I. C. I7 = A, I. R. 1927 92 I. C. 257 — A. I. R. 1926 Oudh iqi. Fund 

P. C. 76. claiming exemption —Essence is mutually and 

Sec. 3 . — 2 The words “ individual, Hindu undi- aim must be not to make profit, A. I. R. 1927 
vided family, company, firm and other association Mad. >078=53 M. L. J. 881 (F. B.). 
of individuals ” for the words “ individual, com- As between pieference and ordinary share hold- 
pany, firm and Hindu undivided family ” were ers, the former are not entitled to have their pre- 
substituted by Act XI of 1924, S. 3. ference dividends paid free of income-tax, in the 

Income signifies what comes in : the entire absence of express words to that effect in the 
income of land is ‘ income ’ within S. 3. 62 I.C. contract regulating the rights of the parties 42. B. 

394. The total income for the puipose of S. 16 570 = 41 l.C. 968 = 19 Horn. L. R.665. An In- 

means the total amount of income, profits or come-tax officer of adistrict in British India has no 
gains from all sources including (1) certain re- power to levy income-tax on a resident of Native 
ceipts on which an assessee is exempt from paying State unless there is proof that the profits earned 
income-t^x and (2) the amount of tax deducted by the assessee in a native state arose or were 
at the source by companies when paying dividends, received in British India. 27 Bom. L. R. 1507. 
26 Bom. L. R. 366 = 48 Bom. 503. Rate of For assessment of income of Hindu joint family 
Income-tax on salaries is on estimated income see notes under Ss 4 to 6 infra. Undervaluation 
for year of -payment. 1 Rang 335 = 1924 Rang, of opening and closing stocks t f previous year — 
30. Liability of mutation nazarana to income- Mode of ascertaining profits. See 30 Bom. L. R. 
tax. 29 C. W. N. 969 = 42 C. L J. 151=89 I. C. 1160. Joint Hindu family converted into regis- 
997 c= 1925 Cal. 929 (F. B . ). Income, to be tax* tered firm — Rate of assessment. 49 All. 611 = 
able, must come in from outside and not from 25 A. L. J. 366 = 102 l.C. 189 = A. I. R. 1927 All. 
within. , ( 1913) M. W. N. 409 = 1923 M. 694 =47 397. As to liability of joint Hindu family and as 

M. 1 (F. B.) “ Uttarayan v being a voluntary to the effect of partition arrangement,/// 49 Mad. 

payment made by tenants at a particular season 833 = A. I. R. 1926 Mad. 949=51 M. L. J. 123 
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in British India, or deemed under the provisions of this Act to accrue, or arise, or to 
be received in British India. 

(2) Profits and gains of a business accruing or arising without British India to 
a person resident in British India [shall, if they are received in or brought into British: 
India be deemed to have accrued or arisen in British India and to be profits and gains 
of the year in which they are so received or brought,] 1 notwithstanding the fact that 
they did not so accrue or arise in that year, provided that they are so received or 
br o ughtin within three years of the end of the year 1 n which they accrued or arose. 


Secs. 4 anil ti.— INCOME LIABLE '10 BE TAX* 
ED. — Ml mcome trom 1 business ’ arising or re- 
ceived or deemed so to arise or be received in 
British India is taxable under the Act. 52 Cal. 1 
-831.0' 273 = A I. K. 1925 Cal. 34. See also 6 
p. L, j. 62—2 I'. L. T. 18 s -60 1.0.357 = 1921 
Pat. 81. Revenue free villages situated in Niz- 
am’s teiritory — Rent realized fiom tenants of — 
Income from rents brought into Berar is taxable. 
107 1 . C. 661 =A. I. K 1928 Nag. 146. The 
profits or gains of a business are generally 
speaking the difference between the receipts and 
the expenses incurred in earning them. 21 N. L. 

“ income received in British India ” — 
What constitutes — Liability to tax. 3 Lah. 349 
=^1923 Lah. 14 (F. B.). Non-resident foreigner 
having business connection in British India is 
liable to income-tax in British India. 44 Mad. 
773 --(1921) M. W . N. 53 1 =41 M. L. J. 1 91 =64 
I. C. 239 -=14 L. W. 75 ; 49 Mad 833 = 24 L. W. 
183 = A. I. R. 1 c 26 Mad. 9^9 = 5 * M. L. J. 123. 
Iiabilitvto income-tax of foreign company — 40 
C. L. J. 110 = 28 C. W N 1 74 = 1925 Cal. 34 - 
But see 44 Mad. 718=4' M. 1 . J. 177 The 
English Income-tax Acts lay down a territorial 
limit. '1 he Indian legislature appears to have 
gone beyond that limit. Having regard to the 
essential difference in lai guage between the 
English and Indian Acts upon the point under 
consideration English cases are of no authority in 
India (Jbid.). 

PROFITS EARNED OUTSIDE BRH ISH INDIA— 
Liability to assessment— Same sum of money 
cannot be received as income twice o^er, once 
outside British India, and once inside it. 46 Mad. 
706 = 44 M L. J. 523 = 1923 Mad. 574. Business 
outside British India— Profits not remitted to 
British India— Tax. 43 Mad. 7=37 M. 1 . J 663 
(F.B.J. As to fqreign firm lending money to resi- 
dent firm, see 30 Bom. L R 1172. The piofits 
arising out of the manufacturer of a company 
carrying on its business and ristiibuiing a large 
part of the manufacture outside British India 
cannot be said to accrue or be received in British 
India simply because the head office is in British 
India and the Directors control the business of 
British India, 45 6.1286 = 641 C 9 = 23 Bom. 
L. R. 570 - 

COMPANY INCORPORATED IN ENGLAND— 
Branches in India and elsewhere— Taxable pro- 
fits in British India 44 Mad. 489 = 6 3 I- C. 485 = 
40 M. L. J. 560 (F. B ) 

INCOME RECEIVED IN NATIVE STATE.— Bri- 
tish subject— Receipt of money m Native State- 
Money credited with bank. (1924,). P.H.C.C. 349 ; 

4 Pat. 210 ; 02 I. C. 3H=A. I. R. 1926 Bom. 50. 
Bank in British India having branches in Cochin 
and Travancore— I iability to income tax. 24 
L.W, 685 =(1936) M. W. N. 740 = A. I. R. 1926 
Mad. 1048 = 51 M. L. J. 403 (F. B,). See also 
107 I. C. 661 = A. I. R. 1928 Nag. 146. Money 


earneo in Native States — Subsequent transfer to 
British India — If taxable. 4 Pat. 210=6 P.L.T. 
47=85 I. C. 164 = A. I. R 1925 Patna 28'. 
W heie the receipt of the income first took place 
in Hyderabad outside BtitLh India it was not 
assessable to income-tax. ( 1924) P. H. O. C. 349. 
(3 Lah 349 ; 46 M. 706, Foil ) A lady enjoying 
an annuity in Mysore State and receiving instal- 
ments through her agent while in Bnti h India, is 
liable to be taxed 39 Mad. 885=31 I. C, 404 
Taxable incoml— Illustrative Cases.— 

The profits or losses arising from wagering con- 
tracts ate to be taken into account in an assess- 
ment for income-tax purposes. 47 All. 368 = 23 
A. L. J. 63. Income derived from toiests and 
fisheries in a permanently settled estate are exemp- 
ted from liability to income-tax. 45 Mad. 518 = 
1922 Mad. 325. See also 84 I. C. 51=1924 Cal. 
668 ; 92 I C. 338 = A. I. I<. 1925 Pat 313. In- 
come, from hats ghasalgi and jalkar , whether 
included in the assets of peimanent settlement — 
If liable to income tax — Illegal due- realistd in 
hats— Income of hats not specifically mentioned 
at the time of Peimanent Settlement whether 
assessable — Onus, on assessee or Crown (1925) 
P. II. C. C. 49 =6 Pat. L T. 55 = 1925 Fat. 313. 
Royalty — Payment of lump sum— Mining lease — 
Liability to tax. ' 192 0 P* H. C. C. 234 = 5 Pat. 
L. T. 497=82 I C. 653 = 4 Pat. 7.3. r l he income 
of the royalty of a local mine, received by i f s 
owner, is not an income fiom business but it falls 
under S. 5 (iv) now S. 6 (vi) as one derived from 
other sources. 6 P L. J. 62 = 2 P L. T. 188=60 
I. C« 3^7 = 1021 Pat. 81. Joint family p r operiy — 
Impartiable estate-income of, (1924) P. FI. CL C. 
234=5 Pat. L. T 497=821. C 65 3 =- 1924 P 679 
= 4 Pat. 73. Mere constitution of the partner- 
ship between some members of the family will 
not preclude the assessment in cas^ s w'here the 
partnership is earned on behalf of and for the 
benefit of the joint family. 45 M. L. 1 . 150 = 46 
Mad. 673 = 1023 Mad. 682. Bonus shares issued 
out of accumulated piofits as dividends to a share 
holder or an addition to the shareholder's capital 
and not income taxable by the Crown. 3 Mys. L. 
J 65. A club is liable to pay income-tax in res- 
pect of its house propeity. Subscriptions received 
from the members are not ‘income’ and therefore 
not liable to income-tax under the Act. 61 I. C. 
886 = 2 Lah. 109. A partnership i«, for income- 
tax purposes, not an entity known to Jaw, and 
there is , for this purpose no distinction between 
registered and unregistered firms. 1924 Mad. 474 
= 47 Mad. 660 = 77 I. CL 772=46 M. L. J 68. 
Income— Interest not realised is not taxable. 16 
L. W. 174 = 1922 Mad. 426. Interest which be- 
came due but not actually reali-ed in cash or by 
adjustment is not liable to tax. 44 M. 65 = *19 I..C, 
482=39 M. L. J. 649 (F.B). 

8ec. 4 (1). — Goods sold by agent in Europe and 
money forwarded to India through bank— 4g*>nt 
getting a part of the proceeds by compromise 
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Explanation . — Profits or gains accruing or arising without British India shall 
not be deemed to be received or brought into British India within the meaning of thi% 
sub section by reason only of the fact that they are taken into account in the balance 
sheet prepared in British India. 

(3) This Act shall not apply to the following classes of income : — 

(0 Any income derived from property held under trust or other legal obliga- 
tion wholly for religious or charitable purposes, and in the case of property so held in 
part only for such purposes, the income applied, or finally set apart for application 
thereto. 

00 Any income of a religious or charitable institution derived from voluntary 
contributions and applicable solely to religious or charitable purposes. 

(m) The income of local authorities. 

( iv ) Interest on securities which are held by, or are the property of any Pro- 
vident Fund to which the Provident Funds Act, 1897, applies, [“ * * ] 2 

( v ) Any capital sum received in commutation of the whole or a portion of a 
pension, or in the nature of consolidated compensation for death or injuries, or in 
payment of any insurance policy, or as the accumulated balance at the credit of a 
subscriber to any such Provident Fund. 

(vi) Any special allowance, benefit or perquisite specifically granted to meet 
expense wholly and necessarily incurred in the performance of the duties of an office 
or employment of profit. 

(vii) Any receipts not being receipts arising from business or the exercise of 
a profession, vocation or occupation, which are of a casual and non-recurring nature, 
or, are not by way of addition to the remuneration of an employee. 


between him and principal in Kabul -Agent is 
liable to pay tax on such amount. 8 Lah. 331; -- 
9 Lah. i . J. 405 = 102 1 . C. 298 - A. I. K. 1927 
Lah. 512. 

Sec. 4 , Cie. ( 1 ) and (2 .—Income arising in 
.British India — Mercantile basis ot accountancy — 
Amount shown as interest in accounts-— Liability 
■to income tax — Actual receipt of amount if neces- 
sary— Asssssee adopting mercantile basis of 
accountancy — Income tax on cash basis — Plea 
of, by assessee — Right of. 50 Macl. 765 = 104 I. 
C. 645=39 M. L. T. 510 = A. I. R. # 1927 Mad. 
841=26 L. W. 223 = (1027) M. W. N. 598 = 53 
M. L. J. 379 (F B ) Bank in British India — 
Branches in Cochin and I ravancore — Piofits or 
gains — “Received or brought in” — What amounts 
to. See 40 Mad 910 Business outside British 
India — Profits earned more than three years before 
the yeai of assessment and profits earned within 
that period —Remittance of amount to Biiiish 
India — (’resumption whether remittance made 
fiom earlier profits. 50 Mad. 853 = 26 L. W. 123 = 
C 1927) M. VV. N. 777 =104 1 . C. 352 = 39 M. 1 . 
T. i53 = A. I R 1927 Mad. 772=53 M. L. J. 416 
(F.B.j. Resident in British India— Company or 
partnership having several places of business 
within and outside British India— When can be 
said to have several residences. 50 Mad. 847 = 
26 L. W. 1 19 = 39 M L. T 1 01 = 104 I. C. 223 =s 
A I. R. 1927 Mad. 732 = 53 M. L. I. 244 (F B ). 

1 l f he wo’rds “shall if they are. . . . brought” 
were substituted for the words “shall be deemed 
to be profits and gains of the year in which they 
are received or brought into British India” by Act 
XXVII of 1923, S 2. 

See. 4' (3) (i). PROPERTY HELD INTRUST, 
what amounts to. See 105 I. C. 155 ; See also 49 
Mad. 833 =(1926) M. W. N. 620=96 I. C. 957 “ 


24 L. W. i 83 = A. I R 1926 Mad. 949 = 51 M.I • 
J. 123. 1 he word “wholly” in S. 4, ( 0 (/) must 

be read in it- ordinary acceptation and is in this 
respect cio>ely akin to the word ‘solely.* The word 
does not mean “mainly” 105 I. C. i^v Pro- 
fessional income dedicated to educa'ional objects 

No exemption from income tax. 4 Rang. 538 = 
100 I. C. 2>5 = A. I R 1927 Rang. 95 (F.B.) 
Wheie a fund alleged to be for charitable pur- 
poses is found completely within assessee’s voli- 
tion no deduction can be allowed. A. I. R. 1928 
Nag. 1 02 Where a temple has a share in a 
partnership the income derived from the partner 
ship connot be said to be income deiived from 
propei ty held under trust for a religious or chari- 
table purpose and hence is not exempt from taxa- 
tion. 47 A. 68 ; 22 A L. J 913=84 I C- 207 = 
1925 A. r 15. Where an assessee carries on busi- 
ness at places within and without Biitish India 
and remittances are made from the place outside- 
British India and into British 'ndiaand -pent on 
charitable and religious institutions by the asses- 
see, the moneys remitted are liable to assessment 
to income-tax unless it is shown that they were 
impres-ed with a trust before they left the foreign 
place for British India. The meiefact that they 
were allotted to a trust aftei their receipt in British 
India is not sufficient to secure exemption from 
liability to assessment. I. L. T 40 Mad. 45=54 
M L. J. 226 ( F.B ). 

S. 4 (3 J ( iv)— 2 In Sec. 4 Cl) (iv) the words 
‘ or any Provident Insurance Society to which the 
Provident Insuiance Societies Act, 1912 is, or but 
for an exemption under that Act would be 
applicable” were omitted by Act XI of 1924, S 4. 

Sec. 4, Cl*. ( 3 ) ( vji ) — INCOME WHICH IS OF 
CASUAL OR NON RECURRING NATURE.— Profit9 
made by money lender out of exchange fluctu- 
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(vtti) Agricultural income. 

In this sub-section “charitable purpose” includes relief of the poor, education,, 
medical relief, and the advancement of any other object of general public utility. 

CHAPTER 11 . 

Income-Tax Authorities. 

Income-tax authorities. 5 - (0 There shall be the following classes of In- 

come-tax authorities for the purposes of this Act, namely — 

(a) [the Central Board of Revenue.] 1 

(b) Commissioner of Income tax. 

(c) Assistant Commissioners of Income-tax, and 

( d ) Income-tax Officers. 

(2) [ * * * *]» 

(3) There shall be a Commissioner of Income-tax, for each Province who 

shall be appointed by the Governor-General in Council [ * * *] & 

(4) Assistant Commissioners of Income-tax and Income-tax Officers shall, 
subject to the control of the Governor-General in Council, be appointed by the Com- 
missioner of Income-tax by order in writing- They shall perform their functions in 
respect of such classes of persons ana such classes of income and in respect of such 
arf as as the Commissioner of Income-tax may direct. The Commissioner may, by 
general or special order in writing, direct that the powers conferred on the Income-tax 
officer and the Assistant Commissioner by or under this Act shall, in respect of 
any specified case or class of cases, be exercised by the Assistant Commissioner and 
the Commissioner, respectively, and, for the purposes of any case in respect of which 
such order applies, references in this Act or in any rules made hereunder to the Income- 
tax Officer and the Assistant Commissioner shall be deemed to be references to the 
Assistant Commissioner and the Commissioner, respectively. 

(5) [The Central Hoard of Revenue] 1 may, by notification in the Gazette of 
India , appoint Commissioners of Income-tax, Assistant Commissioners of Income-tax 


ations — If assessable. 45 M. L. J. 707 — 1924 
Mad. 208. A receipt of a casual and non- 
recurring nature arising from business or the 
exercise of a profession, vocation or occupation 
does not come within exception. 47 All. 372 =23 
A. L J. 05. Isolated transaction — Unusually 
heavy commission is not of “casual or non-re- 
curring” nature, {ibid). A remuneration earned 
by a cotton merchant who is appointed under a 
power of attorney to realize the Cotton which 
another merchant had purchased is “receipts 
arising from budntss” and is liable to be assessed 
to Income Tax. 27 Bom. L.R. 478=87 I.C. 706 — 
A. I. R. 1925 Bom. 318. The phrase, receipts 
‘arising from business’ as used in S. 4 (3) (vii) 
is not confined to receipts arising from a business 
carried on continuously during the year. Even 
if they are from a single adventuie in business 
they would be liable to to be taxed, {ibid). 

Sec. 4 ( 3 ) Cviii)— [See al\o Notes under S. 2 
( r )]. Usufructuary mortgagee leasing mortgaged 
property to mortgagor on fixed annual payments 
— Such payments are agricultural income and 
should be excluded from income-tax. 26 A. L. J. 
280 = A. I. R. 1928 All. 81 (F.B. ). See also 
(1928^ M. W. N. 313 -A. I R. 1928 Mad 543=* 
54 M. L. J. 524 (F. B.\ Income from quarries, 
if income from agricultural purposes. See 50 
All. 98. 

SCOPE AND OBJECT.— S. 4 (3) Cviii) read with 
S. 2 is a section designed to protect the producer 
by giving him exemption from liability from in- 
come-tax as a bona fide agriculturist carrying on 
business of a farmer in the ordinary course of 


good husbandry. 53 I. C. 301 = 1919 Pat. 377 
(F.B.) See also 25 A. L. J. 816 = 1031. C 477 = 
A. I. R. 1927 All. 703 ; ( 1928) M. W. N. 313 = A. 
I. R. 1928 Mad 543 = 54 M L. J. 524 (F. B ). In 
the process of preparing tea for the ma'ktt, the 
part when the tea is planted and plucked is 
agriculture, and the part when the leaf is diied, 
rolled and stored, is manufacture. For assessing 
income-tax, *the profits from the agricultuial pio- 
cess are exempt and only that fiom the manu- 
facture is liable to assessment. 48 Cal. i6i=6( 
I. C. 107 =32 O L. J. 421. 

Inc ome derived from lalkar . (fishery) hats and 
ghatlagt is not agricultural income and is not 
exempt from income-tax. 3 Pat. 470= >924 P* H. 
C. C 69 = 78 1 . C. 783 = 2 Pat. L. R. 25 (Cr. ) — 
5 Pat. L. T. 459 = 1924 P. 474 ; 104 I. C. 841 ; 
'See also 53 Cal. 524=300 W. N. 524 = 44 C 
L. J. 42 7 = A. I K. (926 Cal. 819. 

See. 5 . — The Income-tax officer of the area in 
which the principal place of business is situated 
has the duty of assessing the w hoH of the income 
derived from the principal place of business as 
well as the various branches. 47 All. 631 =23 A. 
L. J. 379 = L. R 6 All. 325=88 I.C. 216 (2) = A. 
I. R. 1925 All. 385. 

1 The words ‘‘the Central Board of Revenue” 
for the words “a Board of Inland Revenue” were 
substituted by Act IV of 1924* - s ch . 

2 Omitted by Act I of 1914, Sch, 

8ec. 5 , Cl. ( 3 ) — 3 The words “ after considera- 
tion of any recommendation made by the local 
government in this behalf ” omitted by Act XVI 
of 1928. 
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and Income-tax Officers to perform such functions in respect of such classes of persons 
or such classes of income, and for such area, as may be specified in the notification,, 
and thereupon the functions so specified shall cease, within the specified area, to be 
performed, in respect of the specified classes of persons or classes of income, by the 
authorities appointed under sub-sections (3) and (4). 

(6) Assistant Commissioners of Income-tax and Income-tax Officers appoint- 
ed under sub-section (4) shall, for the purposes of this Act, be subordinate., to the 
Commissioner of Income-tax appointed under sub-section (3) for the Province in which 
they perform their functions. 

CHAPTER III. 


Taxable Income. 

6 . Save as otherwise provided by this Act, the 
Heads of income charge- following heads of income, profits and gains, shall be 
able to income-tax. chargeable to income-tax in the manner hereinafter ap- 

pearing, namely : — 

(0 Salaries. 

(it) Interest on securities. 

(m) Property. 

(iv) Business. 

(o) Profe sional earnings. 

(vi) Other sources. 

7 . (1) The tax shall be payable by an assessee under the head “ Salaries " in 

respect of any salary or wages, any annuity, pension or 
a anes ‘ gratuity, and any fees, commissions, perquisites or profits 

received by him in lieu of, or in addition to, any salary or wages, which are paid by or 
on behalf of Government, a local authority, a company, or any other public body or 
association, or by or on lehalf of any private employer : 

1 [ Explanation . — The right of a person to occupy free of rent as a place of resi- 
dence any premises provided by his employer is a perquisiie for the purposes of this 
sub-section :] 


Provided that the tax shall not be payable in respect of any sum deducted 
under the authority of Government from the salary of any individual for the purpose of 
securing to him a deferred annuity or of making provision lor his wife or children, 
provided that the sum so deducted shall not exceed one-sixth of the salary. 

(2) Any income which would be chargeable under this head if paid in British 
India shall be deemed to be so chargeable if paid to a British subject or any servant 
of His Majesty in any part of India by Government or by a local authority established 
by the Governor-General in Gouncil. 

8 . The tax shall be payable by an assessee under the head “ Interest on securi- 
ties ” in respect of the interest receivable by him on any 
Interest on securities security of the Government of India or of a Local Govern- 

ment, or on debentures or other securities for money issued by or on behalf of a local 
authority or a company : 

Provided that no income-tax shall be payable on the interest receivable on any 
security of the Government of India issued or declared to be income tax free. 


Sec. 6 See under S. 4. 

Sec. 6 , Cl. CviL — Income from Jalka* r which 
were included in the assets of the estate at the 
time of Permanent Settlement is not liable to 
assessment to'income-tax. Such income does not 
fall under the term “ other sources 53 Cal. 
524 = 44 C. 1 .. J. 427 =Q 5 PC. 539 = A. I. R. 1926 
Cal. 819 ; 54 Cal. 863 = 102 I. C. 845 =31 C. W. 
N. 765 «= 45 C. L. J- 323 = A. I. R. 1927 Cal. 432 
(F. B.) (Case-law fully dismissed) Foreign firm 
lending to resident firm, see 30 Bom. L. R. 1172 


Sec. 7 ( 1 ). — Scope of. 6 Pat L. T. 47 = 4 Pat. 
210 = 85 I. C. 164-= A. I. R. 1925 Patna 281. As 
to assessment of income-tax on salaries, see 1 
Rang. 335^1924 Rang. 30. 

1 Explanation added by Act XV of 1923, S. 2. 
Sec. 8 . — Interest on securities,--^ 6 
P. 29=100 I.C. 897=8 Pat. L. T. 359 = A. I. R. 
1927 Pat. 13 T Section not retrospective. 54 I. 
A. 4 2 1 —8 Pat. L. T. 791 =25 A. L. J. 964 = 4 O. 
W. N. 10.53 = A. I. R. 1927 P. C. 242 =53 M. L. 
J. 819 (P. C.). 
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Provided, further, that the income-tax payable on the interest receivable on any 
security of a Local Government issued income-tax free shall be payable by that Local 
Government. 


9. (i) The tax shall be payable by an assessee under the head “ Property ” in 

lespect of the bona fiJe annual value of property consist- 
ing of any buildings or lands appurtenant thereto of which 
he is the owner, other than such portions of s”eh property as he may occupy for the 
purposes of his business, subject to the following allowances, namely : — 


Pi operty. 


(0 Where the property is in the occupation of the owner, or where it is let to 
a tenant and the owner has undertaken to bear the cost of repairs, a sum equal to 
one-sixth of such value ; 

(it) where the property is in the occupation of a tenant who has undertaken 
to bear the cost of repairs, the difference between such value and the rent paid by the 
tenant up to but not exceeding one-sixth of such value ; 

(tit) the amount of any annual premium paid to insure the property against 
risk of damage or destruction. 

(t’v) where the property is subject to a mortgage or charge or to a ground 
rent, the amount of any interest on such mortgage or charge or of any such ground 
rent ; 


(v) any sums paid on account of land-revenue in respect of the property ; 
(vt) in respect of collection charges, a sum not exceeding the prescribed 
maximum ; 

(vit) in respect of vacancies, such sum as the Income-tax officer may deter- 
mine having regard to the circumstances of the case ; 

Provided that the aggregate of the allowances made under this sub-section 
shall in no case exceed the annual value. 

(2) For the purposes of this section, the expression “ Annual value ” shall be 
deemed to mean the sum for which the property might reasonably be expected to let 
from year to year ; 

Provided that, where the property is in the occupation of the owner for the 
purposes of his own residence, such sum shall, for the purposes of this section, be 
deemed not to exceed 10 per-cent, of the total income of the owner. 

10 . (1) The tax shall be p iyable b' r an assessee under the head “ Business ” in 

respect of the profits or gains of any business carried on 
tiusiness. by hjm 

(2) Such profits or gains shall be computed after making the following allow- 
ances, namely : — 


(/) any rent paid for the premi c es in which such business is carried on, pro- 
vided that, when any substantial part of the premises is used as a dwelhn^-house by 
the assessee, the allowance under this clause shall be such sum as the Income-tax 
Officer may determine having regard to the proportional part so used ; 

(it) in respect of repairs, where the assessee is the tenant only of the pre- 
mises, and has undertaken to bear the cost of such repairs, the amount paid on account 
thereof, provided that, if any substantial part of the premises is used by the assessee 
as a dwelling-house, a proportional part only of such amount shall be allowed ; 

(Hi) in respect of capital borrowed for the purposes of the business, where 
the payment of interest thereon is not in any way dependent on the earning of profits, 
the amount of the interest paid ; 


Sec. 9 ( 1 ) (v!i). — Where certain bungalows of 
a Rajah were kept ready for occupation they can- 
not escape assessment though in fact it so 
happened in any one year that they were not 
lived in by the Rajah or his guests or officers. 22 
L. W, 822. Business premises, (as) shops, offices, 
godowns, etc., if “ house property See if T.. 
B. R. 7 s 1 ^67 I.C. 781 « 1 Bur. L. !. 46, also the 
Amending Act of 1920. A loss incurred by a 


firm by standing suiety for anoiher firm is not 
loss incurred forming a deduction under the Act. 
92 I C. 249 — A. I. R 1126 Lah. 168. 

8nb sec. ( 1 ; (vii.)—“ Vacancy*’ meaning of — 
See 49 Mad. 22 —91 I. C 940 — A. I. K. 1936 
Mad. 287=50 M L. J 63. 

Sec. 10. — WHAT ARE PROPER DEDUCTIONS. 
— Money embezzled by the clerk ot the assessee 
is a deduction in computing the income or profits 
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Explanation . — Recurring subscriptions paid periodically by share-holders or 
subscribers in such Mutual Benefit Societies as may be prescribed, shall be deemed to 
be capital borrowed within the meaning of this clause ; 

(tt;) in tespect of insurance against risk of damages or destruction of buildings, 
machinery, plant, furniture, stocks or stores, used for the purposes of the business, the 
amount of any premium paid ; 

(v) in respect of current repairs to such buildings, machinery, plant, or furni- 
ture, the amount paid on account thereof ; 

(vi) in respect of depreciation of such buildings, machinery, plant, or furniture 
being the property of the assessee, a sum equivalent to such percentage on the origi- 
nal cost thereof to the assessee as may in any case or class of cases be prescribed : 

Provided that — 


of the business ; so also the boarding expenses 
of servants and their transit charges are items of 
deduction. 86 I. C. 777 = 4 l at. 385 = A . I. R 
1925 P. 408. Firm carrying on business in part- 
nership with other firms — Lost-e-, if a deduction — 
Expenses on accountants and lawyers can be de- 
ducted. 45 M. L. J. 711=1924 M. 205. The 
Burma Railways Co. are theowneis tor the Rail- 
way system and all its premises for the purpose 
of S. 9 (2) of the Income-tax Act (VII of 1918), 
but they aie owners not by reason of their being 
partners with the Secietary of Mate foi India. 64 

I. C. Sot = 11 L. B. R. 33. The amount of inte- 
rest due on a mortgage debt but not actually paid 
is an allowable item of expenditure under head 
‘house property income’ under the Sec. 54 Cal. 630 
= 31 C. W. N. 557 = 103 I. C. C09 = A. I. R. 1927 
Cal. 553 Banking business at places within 
British India and at places outside British India 
— Money borrowed at head office, part of the 
borrowing remitted to a place outside British 
India and used as capital theie— Interest paid not 
allowable as a deduction. 27 L.W. 472=54 M.L. 

J. 436 (F. B.) Where a company acquires lands 
and building and lets the same for rent the income 
arising therefrom is assessable under the categ- 
ory of “ profits ” and not “ business 32 C.W. 
N. 413 = 1. L. T. 40 Cal. 85. Borrowed Capital 
used for a separate branch of the business — 
Failure of this branch of business and loss of 
amount — Assessment for the year following the 
year of loss — Interest paid on borrowed capital 
during the year of assessment, deducrion of. See 
55 M. L. J. 600 (F. B.). 

Business profits — Company managing railway 
on behalf of Secretay of State — Computation of 
profits — Deduction of guaranteed interest — Inte- 
rest on borrowed capital. 49 Cal. 8 1 5; = 2 7 C. 
W. N. 34 = 1922 Cal. 503. Losses suffered by 
an assessee as a member of a companv or fi.m 
are to be taken into account in fixing the amount 
of his taxable income. 1924 Nag. 153. Under 
Act VII of 1918, share of a partner’s loss in an 
unregistered firm of which he is a partner can be 
deducted from hi> other income for purposes of 
income-tax. 80 I. C. 362. Business profits — 
Assessment based on income of the previous year 
— Deduction for obsolete machinery. 48 Bom. 
389 = 26 Bom. L. R. 312. Deduction for deprecia- 
tion — Rice-mill factory base of — Owner to bear 
Joss due to wear and tear — Deducation if allow- 
able. See 50 Mad. 529. Profit* — Computation of 
— Depreciation in the value of securities held by 
a bank. 46 Bonrf 567 = 24 Bom. L.R. 118 = 1922 
Bom, 75. Tax on companies levied under S. 92 

1*1 


of the Madras District Municipalities Act (V of 
1920), can be deducted as a business allowance 
under 8. 10, sub-S. (2), cl (9) of the Indian 
Income-tax Act in calculating the profits of a 
company. 81 I. C. 454 = 1924 Mad. 693 = 47 Mad. 
667=47 M. L. J. i6q. Machinery sold as not 
obsolete — Loss sustained by sale — Deduction 
from annual profits — As'-esMe’s right to. 1924 
Mad. 4.95 = 79 I-C. 608 ^46 M.L J. 4 2. The word 
“ obsolete ” in S, 10 (2) must be taken to in- 
clude cases of unfitness from whatever cause. 
1 he question whether the total destruction of 
machinery which renders it unfit for the purpose 
it was originally intended for, entitles the owner 
to claim deduction from income-tax is a question 
on which a reference can be made under S.66. 20 

L. W. 859 = 1925 Mad. 157=851. C. 478. Busi- 
ness profits— Deductions — Interest taken by 
partners. 46 All. 1=41.. R. A. (Civ.) 451=21 
A. L J. 703 = 75 I. C. 339 = 1924 All. 137. The 
question whether there has been an advance of 
capital by particular partners, or bona fide bor 
rowing of money by the firm in which the lender 
happens to be a partner must be treated as one 
of fact in each case. ( Ibid .) The Act exempts 
from the assessment the allowance made to the 
assessee under S. 9 (2) on account of the annual 
value of business premises owned and occupied 
bv him. 43 All. 139 = 18 A L. J. 101 7 =58 I. C. 
836 ( F.B ). 

What ark not proper Deductions.— 
Remittances from abroad to a firm are presumed 
to be profits, rather than capital until the contr- 
ary is shown by assessee. 49 Mad. 465 =( 1926) 

M. W.N. 622=24 L. W. 343 = A. I. R. 1926 
Mad. 767=51 M.L. J. 138. As-e^see claiming 
deduction of amounts paid as road cess in com- 
puting profits of colliery assessable to a tax — 
Cess 4 a local rate.’. 89 I. C. 789 = 29 C. W. N. 
923 ; 91 I C. 476 = A. I. R. 1926 Pat. 109. In 
the case of income derived from a royalty of 
collieries local rates and cesses paid under the 
Jharia Water Supply Act or Mining Settlement 
Act do not form permissive deductions as they 
are in no sense expenses incurred for the making 
of the income. 4 Pat. 752 ; 3 Pat 295=6 Pat. 
L. T. 376 = 83 I. C. 920 = 1924 Pat. 670, Deduc- 
tion on account of payment of road cess. See 53 
Cal. :6 = A, 1 . R 1926 Cal. 396. Business profits 
— Isolated transaction — Casual profits— Profit 
through brokerage — Wagering Contracts. 
23 A. L. J. 63 = 47 All. 36S. Profits arising 
from wagering contracts entered into in the 
course of business are' liable to income-tax. 23 
A. L. J. 63 = 47 All. 368. Payments to be made 
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( а ) the prescribed particulars have been duly furnished ; 

(б) where full effect cannot be given to any such allowance in any year owing 
to there being no profits or gains chargeable for that year, or owing to. the profits or 
gains chargeable being less than the allowance, the allowance or part of the allowance 
to which effect has not been given, as the case may be, shall be added to the amount 
of the allowance for depreciation for the following year and deemed to be part of that 
allowance, or, if there is no such allowance for that year, be deemed to be the allow- 
ance for that year, and so on for succeeding years ; and 

(c) the aggregate of all such allowances made under this Act or any Act 
repealed hereby, or under the Indian Income-tax Act, 1886, shall, in no case, exceed 
the original cost to the assessee of the buildings, machinery, plant or furniture, as the 
case may be ; 

( vii ) in respect of any machinery or plant which, in consequence of its having 
become obsolete, has been sold or discarded, the difference between the original cost 
to the assessee of the machinery or plant as reduced by the aggregate of the allowan- 
ces made in respect of depreciation under clause (vt), or any Act repealed hereby, or 
the Indian Income-tax Act, 1886, and the amount for which the machinery or plant is 
actually sold, or its scrap value ; 

[(vii-a) “in respect of animals which have been used for the purposes of the 
business otherwise than as stock in trade and have died or become permanently use- 
less for such purposes, the difference between the original cost to the assessee of the 
animals and the amount, if any, realised in respect of the carcasses or animals j”! 1 

( vih ) any sums paid on account of land-revenue, local rates or municipal taxes 
in respect of such part of the premises as is used for the purposes of the business ; 

(ix) any expenditure (not being in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits or gains : 

['* Provided that nothing in clause {viii) or clause {ix) shall be deemed to 
authorise the allowance of any sum paid on account of any cess, rate or tax levied on 
the profits or gains of any business or assessed at a proportion of or otherwise on the 
basis of any such profits or gains ”] 2 

(3) In sub-section (2J, the word “ paid ” means actually paid or incurred ac- 
cording to the method of accounting upon the basis of which the profits or gains are 
computed under this section. 

11. (1) The tax shall be payable by an assessee under the head “ Professional 

earnings ” in re&pect of the profits or gains of any profes- 
Professional earnings, sion Qr vocat j on followed by him. 

(2) Such profits or gains shall be computed after making allowance for any 
expenditure (not being in the nature of capital expenditure) incurred solely for the 
purposes of such profession or vocation, provided that no allowance shall be made on 
account of any personal expenses of the assessee. 

(3) Professional fees paid in any part of India to a person ordinarily resident in 
British India shall be deemed to be profits or gains chargeable under this head. 

in certain proportion out of the profits on the Horn. L. K. 576. 

capital advanced for the purposes of the business Sec. 10 (2) (vii-a) — inserted by Act III of 
cannot be treated as expenditure incurred solely 1928. 

for the p rpose of earning such profits or gains Sec. 10 (2) (ix)— Contribution to employees’ 
within the meaning of clause (n ) of sub-S. (2) of Provident Fund by a bank — If entitled to deduc- 
S. 10. 491*0111.36.: — 27 Bom.L.R 219 Question tion. See 49 Mad. 910 ; Payment of profits to 
whether expenditure incurred in renewing parts working partners. 26 L. W. 659 — ( 1927) M. W. 
of motor-car is capital-expenditure is one of t?vi N. 869 — A.I.R. 1927 Mad. 1053 (F.B.). 1 oan ad- 
dence — But deduction for loss caused by total vanced by partner to partnership business — Inter- 
damage to car owned by a motor-car company is e s t paid thereon must be deducted in computing 
a question of importance— Reference to High the profits of the firm. See 55 M.L. J. 416 ( F.B ). 
Court. 85 I C. 478 = A. I. R 1923 Mad. 157* Prov.so to Cl. (ix) — inserted by Act III of 
The commission paid by a company to under- 1928. 

writers for raising fresh capital is not an expendi- Sec. 11. — Professional tax paid under City 
ture solely incurred with the object of earning Municipal Act cannot be allowed as a deduction 
profits of the company’s business and therefore is from the taxable income. See 92 I. C. 943 = 49 
not within the scope of Sec. 9 (2) (*) (now S. 10 Mad. 296 = f 1926) M. W. N. 478^24 L, W. 566 = 
(2) {ix)) of the Income-tax Act. (4 I, C. 12 = 23 A. I. R. 1926 Mad. 368=50 M. L J. 176 (F. B.)* 
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12 . (1) The tax shall be payable by an assessee under the head “Other sources” 

Other sources * n respect of income, profits and gains of every kind and 

m n e& * from every source to which this Act applies (if not inclu- 

ded under any of the preceding heads). 

(2) Such income, profits and gains shall be computed after making allowance 
for any expenditure (not being in the nature of capital expenditure) incurred solely for 
the purpose of making or earning such income, profits or gains, provided that no allow- 
ance shall be made on account of any personal expenses of the assessee. 

13 . Income, profits and gains shall be computed, for the purposes of sections 

10, 11 and 12, in accordance with the method of account- 
Method of accounting. ing regular)y employed by the asses see : 

Provided that, if no method of accounting has been regularly employed, or if 
the method employed is such that, in the opinion of the Income-tax Officer, the in- 
come, profits and gains cannot properly be deduced therefrom, then the computation 
shall be made upon such basis and in such manner as the Income-tax Officer may 
determine. 


_ 14 . (1) The tax shall not be payable by an assessee 

natuie mPtI ° nS ° a genera in respect of any sum which he receives as a member of a 

Hindu undivided fajnily. 

(2) The tax shall not be payable by an assessee in respect of — 

(a) any sum which he receives by way of dividend as a share-holder in a com- 
pany where the profits or gains of the company have been assessed to income-tax ; or 

( b ) such an amount of the profits or gains of any firm which have been asses- 
sed to income-tax as is proportionate to his share in the firm [at the time of such 
assessment. ]l 

15 . (i) The tax shall not be payable by an assessee in respect of any sums paid 

by him to effect an insurance on his own life or on the life 
of his wife, or in respect of a contract fora deferred annuity 
on his own life or on the life of his wife, or as a con- 
Fund to which the Provident Funds Act, 1897, applies. 
*****] 


Exemption in the case of 
ife insurances. 

ribution to any Provident 
* * 


(2) Where the assessee is a Hindu undivided family, there shall be exempted 
jnder sub-section (1) any sums paid to effect an insurance on the life of any male 
nember of the family or of the wife of any such member. 


Sec. 12 . — The profits by resident in France 
having a branch or agent in British India, and 
which are received and retained in France are 
not liable to income tax in British India. 44 M. 
L. J. 290 — 46 Mad. 360 = 1923 Mad. 422. 

“ OTHER SOURCES ” See 54 Cal. $63 =10 2 I.C. 
34s = 31 C. W. N. 765=45 c. L. J. 323 = A. I. R. 
1927 Cal. 432 (F. B.;. See also 53 Cal 524 =44 C. 
L. J. 427 ; 6 P. 29 ** 100 I. C. 897 =8 Fat. L. T. 
359 = A I. K. 1927 Pat. 1 33. 

Sec. 13 . — Wholly arbitrary assessment by in 
come-tax officer is not justified by the Sec. 27 
Punj. L. R. 836 = * L. L. J. 106 = 94 I.C. 614 = 7 
Lah. 201 =A. I. R. 1926 Lah 161. Decision of 
the income-tax officer as to method of accounting, 
finalty of. See 94 I. C. 128= A. I. 1 \. 1926 Lah. 
446. Where a method of accounting is accepted 
by the Income-tax officei in one transaction, he 
cannot object to the same method in similar other 
transactions. A. I. R. 1928 Nag. 102 ; Stock 
valued at cost price — Market price less in year of 
assessment— Assessee not claiming loss on that 
head — Cost price should be considered (/ btd ). 

Sec. 13 . Proviso does not apply where genui- 
neness of account is doubted. S. 23 (a) applies 
in such a case. 7 Lah. 138 = 27 Punj. L. R. 325 
= A. I. U. 1926 Lah. 201. 


PROCEDURE of income tax officer must be 
governed by judicial considerations. Hearsay 
evidence is no basis for assessment. 94 1. C. 156 
= A. I. R. 1926 Lah. 233. Interest oue, but not 
collected is not assessable. A. I. K. 1926 Nag. 
241 (A. 1 . K. 1927 Mad. 841 Disi.). 

Sec. 14 [See also notes under S. 4 supra \ . In- 

come personally deiived by an assessee as a 
member of a joint family is not taxable under S. 
14 of the Act. 5 Pat.L.T. 609 = 3 Pat 664 = 1924 
P. 644. See also 2 Pat. L. R. 122 (Cr.). Taxable 
income — Incon e derived by assessee as a mem- 
ber of a joint family. 88 I.C. ioi4 = A. I. k. 1924 
Pat. 644. See also 5 Pat. 20—93 I,C. 999 = 7 Pat. 
L. T. 391 =A. I. R. 1926 Pat 256. Where a 
husband and wifefoimed a partneiship and the 
husband tcok some extra rights in himself of 
taking new paitners and each of them was entitl- 
ed to take in new' partners after the death of the 
other, held that a partnership was legally formed. 
25 Bom. L. R. 1225 = 1924 Bom. 182. 

1 Added by Act III of 1928 

Sec. 15 ( 1)— The words “ or to any Provident 
Fund which complies with the provisions of the 
Provident Insurance Societies Act, 1912, or has 
been exempted from the provisions of that Act ” 
were omitted by Act XI of 1924, S. 5. 




I2$2 


THE CIVIL COURT MANUAL. 


[S. 16 


(3) The aggregate of any sums exempted under this section shall not, together 
with any sums exempted under the proviso to sub-section (1) of section 7, exceed one- 
sixth of the total income of the assessee. 


16. (1) In computing the total income of an assessee sums exempted under the 

proviso to sub-section (1) of section 7, the provisos to 

Exemptions and exclusions in sec tion 8, sub-section (2) of section 14 and section 15, 

shall be included. 

(2) For the purposes of sub- section (i), any sum mentioned in clause (a) of 
sub-section (2) of section 14 shall be increased by the amount of income-tax payable 
by the company in respect of the dividend received. 

17. Where owing to the fact that the total income of any assessee has reached 

or exceeded a certain limit he is liable to pay income-tax 
Rediiction of tax When mar Qr t income-tax at a higher rate, the amount of in- 
sma il # come-tax payable by him shall, where necessary, be redu- 

ced so as not to exceed the aggregate of the following 


amounts, namely : — 

(a) the amount which would have been payable if his total income had been a 
sum less by one rupee than that limit, and 

( b ) the amount by which his to{al income exceeds that sum. 


CHAPTER IV. 


Deductions and assessment. 

18. (1) Income-tax shall, unless otherwise prescribed in the case of any security 

of the Government of India, be leviable in advance by 
source ment ^ deductlon at deduction at the time of payment in respect of income 

chargeable under the following heads : — 

(0 “Salaries”; and 

(ii) “interest on securities.” 

(2) Any person responsible for paying any income chargeable under the head 
“Salaries” shall, at the time of payment, deduct income-tax on the amount payable 
at the rate applicable to the estimated income of the assessee under this head : 

Provided that such person may, at the time of making any deduction, increase 
or reduce the amount to be deducted under this sub-section for the purpose of adjust- 
ing any excess or deficiency arising out of any previous deduction or failure to deduct. 

[2-A. Notwithstanding anything hereinbefore contained, for the purpose of 
making the deduction under sub-section (2), there shall be included in the amount pay- 
able any income chargeable under the head “salaries” which is payable to the assessee 
out of India by or on behalf of Government, and the value in rupees of such income 
shall be calculated at the prescribed rate of exchange.] 1 

(3) The person responsi! le for paying any income chargeable under the head 
“interest on securities” shall, at the time of payment, deduct income-tax on the 
amount of the interest payable at the maximum rate. 

(4) All sums deducted in accordance with the provisions of this section shall, 
for the purpose of computing the income of an assessee, be deemed to be income 
received. 

(5) Any deduction made in accordance with the provisions of this section shall 
be treated as a payment of income-tax on behalf of the person from whose income the 
deduction was made, or of the owner of the security, as the case may be, and credit 
shall be given to him therefor in the assessment, if any, made for the following year 
under this Act : 

Provided that, if such person or such owner obtains, in accordance with the 
provisions of this Act, a refund of any portion of the tax so deducted, no credit shall 
be given for the amount of such refund. 


Seo. 18 ( 2 ;, — [.SV* also notes under S. 7.] The income for the year of assessment. 83 I.C. 20 = 
deduction of income-tax from salaries under S. A. I. R. 1924 Rang. 30. Set also 1 Rang, 335. 

18 at the time of the payment of the salary must Sec. 18 (2 A). — inserted by Act XVI of 192s, 
be made at the rate applicable to the estimated S. 2. 
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(6) All sums deducted in accordance with the provisions of the section shall 
be paid within the prescribed time by the person making the deduction to the credit 
of the Government of India, or as [the Central Board of Revenue] 1 directs. 

(7) If any such person does not deduct and pay the tax as required by this 
section, he shall, without prejudice to any other consequences which he may incur, be 
deemed to be personally in default in respect of the tax. 

(8) The power to levy by deduction under this section shall be without 

prejudice to any other mode of recovery. * 

(9) Every person deducting income-tax in accordance with the provisions of 
sub-section (3) shall, at the time of payment of interest, furnish to the person to whom 
the interest is paid a certificate to the effect that income-tax has been deducted, and 
specifying the amount so deducted, the rate at which the tax has been deducted, and 
such other particulars as may be prescribed. 

19. In the case of income chargeable under any other heads than those mention- 

^ , ed in sub-section (1) of section 18, and in any case 

ayment in ot er cases. where income-tax has not been deducted in accordance 
with the provisions of that section, the tax shall be payable by the assessee direct 

[19-A. The principal officer of every company shall, on or before the 15th day of 
June in each year furnish to the prescribed officer a return 
in the prescribed form and verified in the prescribed 
manner of the names and of the addresses as entered in 
the register of shareholders maintained by the company, of the shareholders to whom 
a dividend or aggregate dividends exceeding such amount as may be prescribed in this 
behalf has or have been distributed during the preceding year and of the amount so- 
distributed to each such shareholder.] 2 

20. The principal officer of every company shall, at the time of distribution of 
dividends, furnish to every person receiving a dividend a 
certificate to the effect that the company has paid or wiH 
pay income-tax on the profits which are being distributed, 
and specifying such other particulars as may be prescribed, 
person in the case of every Government office, and the 
principal officer or the prescribed person in the case of 
every local authority, company or other public body or 

association, and every private employer shall prepare, and, wifhin thirty days from the 
31st day of March in each year, deliver or cause to be delivered to the Jncome-tax 
Officer in the prescribed form, a return in writing showing — 

(a) the name and, so far as it is known, the address, of every person who 
was receiving on the said 31st day of March, or has received during the year ending 
on that date, from the authority, company, body, association or private employer, as the 
case may be, any income chargeable under the head “ Salaries” of such amount as 
may be prescribed ; 

{b) the amount of the income so received by each such person, and the time 
or times at which the same was paid ; 

(c) the amount deducted in respect of income-tax from the income of each 
such person. 

22 . (1) The principal officer of every company shall prepare, and, on or before 

the fifteenth day of June in each year, furnish to the 
eturn o income. Income-tax Officer a return, in the prescribed form and 

verified in the prescribed manner, of the total income of the company during the 
previous year : 


Certificate 

shareholders 

dends. 


by company to 
receiving divi- 


21. The prescribed 


Annual return. 


Sec. 18 1 The words “ The Central Board of 

Revenue ” for the words “ the Board of Inland 
Revenue ” were substituted by Act IV of 1924, 
Sch. 

Sec. 19-A. 2 — Inserted by Act XXIV of 1926, 
S. 2. 

See. 82 (2 ;. — [See also notes under S. 23.] 


Where an assessee in a verified return declared 
he had no income from a particular source, if the 
authorities disbelieve it, the onus lies on them to 
prove there was income from that source and 
what it was, 50 Cal. 907 = 1924 Cal. 337. 

Sec 22, Cli. (2) and (i).— See 9 p a t. L. T. 
653 = A. I, R. 1928 Pat. 529 (F B.). 
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Provided that the Income-tax Officer may, in his discretion, extend the date 
for the delivery of the return in the case of any company or class of companies. 

(2) In the case of any person other than a company whose total income is, in 
the Income-tax Officer’s opinion, of such an amount as to render such person liable to 
income-tax, the Income-tax Officer shall serve a notice upon him requiring him to 
furnish, within such period, not being less than thirty days as may be specified in the 
notice, a return in the prescribed form and verified in the prescribed manner setting 
forth (along with suchfOther particulars as may be provided for in the notice) his total 
income during the previous year. 

(3) If any person has not furnished a return within the time allowed by or under 
sub-section (1) or sub-section (2), or having furnished a return under either of those 
sub-sections, discovers any omission or wrong statement therein, he may furnish a 
return or a revised return, as the case may be, at any time before the assessment is 
made, and any return so made shall be deemed to be a return made in due time under 
this section. 

(4) The Income-tax Officer may serve on the principal officer of any company 
or on any person upon whom a notice has been served under sub-section (2) a notice 
requiring him, on a date to be therein specified, to produce, or cause to be produced 
such accounts or documents as the Income-tax Officer may require : 

Provided that the Income-tax Officer shall not require the production of any 
accounts relating to a period more than three years prior to the previous year. 

23. (1) If the Income-tax Officer is satisfied that a return made under section 

22 is correct and complete, he shall assess the total income 
Assessment. Q f e a ssessee, and shall determine the sum payable by 

him on the basis of such return. 


Sec. 22. Cl. (4) is very wide and gives the 
Income tax Officer very wide powers, joi I. C. 
321 = A.I.R. 1927 I .ah. 5. There is no provision 
in the Act by which Income-tax Officer can 
enforce production of account books if assessee 
firm declines to comply with the notice. 7 Lah. 
104 = 27 Punj. L. R. 298 = A.I.R. 1926 Lah. 326. 
Accounts or documents can be called for by the 
Income-tax Officer under S. 22 (4) after issue of 
notice and before the filing of the return. 
After the filing of the return Ss. 23 (2), 23 
(3) and 37 give ample powers to the 
Income-tax Officer to call for whatever docu- 
ments he requires. The failure to comply 
with any of tne notices under these sections does 
not authorise the Income-tax Officer to make a 
summary assessment to the best of his judgment 
under Cl. (4) of S. 23. 8 P. L. T 686 = A. I, R. 
1927 Pat 390. 

Per Curiam. “ It is not sufficient for an asses- 
see to suggest to the Commissioner the questions 
of law. It is for the Commissioner to find the 
facts first and then to state the point of law which 
arises out of those facts and on which he desires 
an opinion. He may then if he likes give his 
own opinion on the case, {/bid.) 

8 ec. 28, Cl. (2) — NOTICE. — When an Income- 
tax Officer is not satisfied with a return made 
tinder Sec. 22, he has under Sec. 23 (2) to serve 
on the assessee a notice to produce evidence on a 
specified date. 29 C. W. N. 591 =88 I. C. 404 = 
A. I. R. 1925 c al. 890. 

PROCEDURE. — Proceedings of Income-tax 
Officer is of a judicial nature and he must proceed 
on judicial principles. 94 I. C. 614 = 7 Lah. 201 
=8 Lah, L. J. 106 = A. I. R. 1926 Lah. 161 ; 94 
1. C. 156 = A, I. R. 1926 Lah 233. Value to be 
attached to account books produced by assessee. 
94 I. C. 614 =7 Lah. 201 =8 L, L. J. 106. 


Service of NOTICE —Notice may be served 
under Sec. 23 (2) on any member of the firm as 
provided for in Sec. 63 (2; of the Act. It Is not 
necessary that notice should be served only on 
the member of the firm who made the return. 
48 Mad 602=49 M. L. J. 124 ( See also notes 

under S. 63 infra.) The word “person” clearly 
includes a firm as provided by the General Clauses 
Act, 1S97 ; and when the return is made on 
behalf of the firm by a partner, it is the firm that 
is the person who makes the return and any 
proper service on the film as authorised by Sec. 
63 (2; will 1 e a proper service, {ibid) 

Sec. 23, Cl (4). — Assessee attending Income- 
tax Office with his evidence in obedience to notice 
issued under Sec. 23 (2 )- Income-tax Officer’s 
not accepting the evidence as conclusive does 
not bring that case under sub-section 4. 6 Pat. 
L T. 555=89 I C. 675= A I. R. 1925 Patna 
694. “ The Income-tax Officer is empowered to 

call upon the assessee (whether or not he has 
made a-return) to produce such documents and 
accounts as he may require within the period 
specified in the notice requiring their production. 
Sub-S. 4 of S. 22 prevents the Income tax Officer 
from calling upon an assessee to produce books of 
account going back for a period of more than 
three years prior to the accounting period. There 
is a however, no such limitation upon the power 
to call for documents ”. 26 A.L.J. 340 = 108 I.C. 
234 = A. I. R. 1928 A. 283. “Return” — Meaning 
of. See A. I R. 1928 Lah. 729. Assistant Com- 
missioner must satisfy himself that the Income- 
tax Officer’s action under S. 23 (4) was in order. 
See 10 1 I. C. 321 = A. I. R. 1927 Lah 5. Assessee 
filing statement of income— Maintainability of 
appeal to Income-tax authorities — Fine for-gross 
under-statement of income. See A. I. R. 1927 
Mad. 49 = 24 L. W. 771. 
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(2) If the Income tax Officer has reason to believe that a return made under 
section 22 is incorrect or incomplete he shall serve on the person who made the return 
a notice requiring him, on a date to be therein specified, either to attend at the Income- 
tax Officer’s office or to produce, or to cause to be there produced, any evidence on 
which such person may rely in support of the return. 

(3) On the day specified in the notice issued under sub-section (2), or as soon 
afterwards as may be, the Income-tax Officer, after hearing such evidence as such 
person may produce and such other evidence as the income-tax Officer may require, 
on specified points, shall, by an order in writing, assess the total income of the 
'assessee, and determine the sum payable by him on the basis of surh assessment. 

(4) If the principal officer of any company or any other person faik to make a 
return under subjection (1) or sub-section (2) of section 22, as the case may be, or 
fails to comply with all the terms of a notice issued under sub-section (4) of the same 
section or, having made a return, fails to comply with all the terms of a notice issued 
under sub-section (2) of this section, the Income-tax Officer shall make the assessment 
to the best of his judgment. 

24 . (1) Where any assessee sustains a loss of profits or gains in any year under 

any of the heads mentioned in section 6, he shall be en- 
Set off of loss in computing t0 have the amount of the loss set off against his 

income, profits or gains under any other head in that year. 

(2) Where the assessee is a registered firm, and the loss sustained cannot wholly 
be set off under sub-section (1), any member of such firm shall be entitled to have set 
off against any income, profits or gains of the year in which the loss was sustained in 
respect of which the tax is payable by him surh amount of the loss not already set off 
as is proportionate to his share in the firm, 

25 . (1) Where any business, profession or vocation [on which income-tax was 

not at any time charged under the provisions of the Indian 
Assessment in case of ciis- j nC0 me-tax Act, 1918], 1 if discontinued in any year, an 

assessment may be made in that year on the basis of the 
income, profits or gains of the period between the end of the previous year and the 
date of such discontinuance in addition to the assessment, if any, made on the basis 
of the income, profits or gains of the previous year. 

(2) Any person discontinuing any such business, profession or vocation shall 


give to the Income-tax Officer notice of such discontinuance within fifteen days there- 
of, and, where any person fails to give the notice required by this sub-section, the 
Income-tax Officer may direct that a sum shall be recovered from him by way of 
penalty not exceeding the amount of tax subsequently assessed on him in respect of 
any income, profit's or gains of the business, profession or vocation up to the date of 
its discontinuance. 

(3) Where any business, profession or vocation V * * ■' *] 2 on 

which tax was at any time charged under the provisions of the Indian Income-tax Act, 
1918, is discontinued, no tax shall be payable in respect of the income, profits and 
gains of the period between the end of the previous year and the date of such dis- 
continuance, and the assessee may further claim that the income, profits and gains of 
the previous year shall be deemed to have been the income, profits and gains of the 
said period. Where any such claim is made, an assessment shall be made on the basis 


Stating case to High court.— An as- 
sessee whose return is disbelieved and who is 
summariiy taxed without being given notice 
under Sec. 23 (2) can apply to the High Court to 
have a case stated under Sec. 66 (2), as the ques- 
tion raised challenges the very foundation of the 
assessment. 29 C. W. N. 28 = 1923 Cal. 173. 
Assessee called upon to attend and produce evi- 
dence— Assessment under Sec. 13 (proviso) — 
Appeal rejected — Application to Commissioner to 
state a case rejected— Application to High Court. 
Pat. L. T. 555=89 I.C. 67s *= A. 1. R. 1925 


Pat. 694. Appeal on the ground that assessee 
was notin British India — Dismissal of — Reference 
to High Court. .SVi?9Lah. 464 = A. I. R. ig 2 & 
Lah. 864. 

Sec. 25, Cl. lv — 1 The words “ on which 

Income-tax Act, 1918,” were substituted for the 
words commenced after the 31st day of March, 
1922” by Act XI of 1924, 6 

Sec. 25, Cl. 2. — 2 The words “ which was in 
existence at the commencement of this Act, and iy 
were omitted by Act XI of 1924, S. 6. 

See. 25, cl. (8). — Transfer of business from 
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of the income, profits and gains of the said period, and if a ft amount of tax has al- 
ready been paid in respect of the income, profits and gains of the previous year 
exceeding the amount payable on the basis of such assessment, a refund shall be 
given of the difference. 

(4) Where an assessment is to be made under sub-section (1) or sub-section (3), 
the Income-tax officer may serve on the person whose income, profits and gains are to be 
assessed, or in the case of a firm, on any person who was a member of such firm at the 
time of its discontinuance, or, in the case of a company, on the principal officer thereof, 
a notice containing all or any of the requirements which may be included in a notice 
under sub-section (2) ot section 22, and the provisions of this Act shall, so far as may 
be, apply accordingly as if the notice were a notice issued under that sub-section. 

[ U 25-A. (1) Where, at the time of making an assessment under Sec. 23, it is 

claimed by or on behalf of any member of a Hindu family 

Assessment aftei partition hitherto undivided that a partition has taken place among 
of an undivided family. ^ q{ ^ ^ InCQme . tax Qfficer J 

make such inquiry thereinto as he may think fit, and, if he is satisfied that a separa- 
tion of the members of the family has taken place and that the joint family property 
has been partitioned among the various members or groups of members in definite 
portions before the end of the previous year, he shall record an order to that effect : 

Provided that no such order shall be recorded until notices of the inquiry 
have been served on all the members of the family. 

(2) Where such an order has been passed, the Income-tax Officer shall make 
an assessment of the total income received by or on behalf of the joint family as such, 
as if no separation or partition had taken place, and each member or group of 
members shall in addition to any income-tax for which he or it may be separately 
liable and notwithstanding anything contained in sub-section (1) of section 14, be 
liable for a share of the tax on the income so assessed according to the portion of 
the joint family property allotted to him or it ; 

and the Income-tax Officer shall make assessments accordingly on the various 
members and groups of members in accordance with the provisions of Sec. 23 : 

Provided that all the separated members and groups of members shall be liable 
jointly and severally for the tax assessed on the total income received by or on behalf 
of the joint family as such”.] 1 

[‘26. (1) Where, at the time of making an assessment under Section 23, it is 

found that a change has occurred in the constitution of a 
Change in constitution of a b rm Qr t b a t a fi rm has been newly constituted, the assess- 

rm ‘ ments on the firm and on the members thereof shall, sub- 

ject to the provisions of this Act, be made as if the firm had been constituted through- 
out the previous year as it is constituted at the time of making the assessment, and 
as if each member had received a share of the profits of that year proportionate to 
his interest in the firm at the time of making the assessment. 

(2) Where, at the time of making an assessment under section 23, it is found 
that the person carrying on any business, profession or 
Change of ownership o vocation has been succeeded in such capacity by another 
usmess. person', the assessment shall be made on such person 

succeeding, as if he had been carrying on the business, profession or vocation through- 
out the previous year, and as if he had received the whole of the profits for that year.”]2 


one person to another — Effect. 27 Bom. L. R. 
I 47=5 o Bom. 87 = A. I. R. 1926 Bom. 129. 

See. JJG-A.-— 1 Sec. 25- A inseited by Act III of 
1928. 

See* 26 . — 2 Sec. 26 substituted by Act III of 
1928. 

Successor is not bound to pay in res- 
pect of the predecessor any tax which the pre- 
decessors would not have been liable to pay 47 
All. 715=- 23 A. L. J. 685 = L. R. 6 All. 333 = 88 


1 . C. 239 = A. I. R. 1925 All. 535, Where any 
change occurs in the constitution of a firm, for 
example, where a registered firm succeeds to the 
business of an undivided Hindu family as in this 
case, the assessment should be made on the firm 
as constituted at the time of making the assess- 
ment, that is, on the registered firm in this case. 
49 A. 61 1 =25 A. L. J. 3(36 = 102 I. C. 189 = A. I. 
R. 1927 All 397. On this section see also 32 
C. W. N. 287=54 M. L. J. 1 (P. C.) 
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27. Where an assessee or, in the case of a company, the principal officer thereof, 
within one month from the service of a notice of demand 
Cancellation of assessment j ssue( j as hereinafter provided, satisfies the Income-tax 
•vs.ien Laj»*. 1- Officer that he was prevented by sufficient cause from 

making the return required by section 22, or that he did not receive the notice issued 
under sub-section (4) of section 22, or sub-section (2) of section 23, or that he had not 
a reasonable opportunity to comply, or was prevented by sufficient cause from comply- 
ing, with the terms of the last-n.entioned notices, the Income-tax Officer shall cancel 
the assessment and proceed to make a fresh assessment in accordance with the pro- 
visions of section 23. 


28 . (1) If the Income-tax Officer, the Assistant Commissioner or the Commis- 

sioner in the course of any proceedings under this Act, is 
Penalty for concealment of satisfied that an assessee has concealed the particulars of 

his income, or has deliberately furnished inaccurate parti- 
culars of such income, and has thereby returned it below its real amount, he may direct 
that the assessee shall, in addition to the income-tax payable by him, pay by way of 
penalty a sum not exceeding the amount of income-tax which would have been avoided 
if the income so returned by the assessee had been accepted as the correct income : 

Provided that no such order shall be made, unless the assessee has been heaid, 
or has been given a reasonable opportunity of being heard : 

Provided, further, that no prosecution for an offence against this Act shall be 
instituted in respect of the same facts on which a penalty has been imposed under this 
section. 


(2) An Assistant Commissioner or a Commissioner who has made an order 
under sub-section (1) shall forthwith send a copy of the same to the Income-tax 
Officer. 

29 . When the Income-tax Officer has determined a sum to be payable by an 
assessee under section 23, or when an order has been 
Notice of demand. passed under sub-section (2) of section 25 or section 28 

for the payment of a penalty, the Income-tax Officer shall serve on the assessee a notice 
of demand in the prescribed form specifying the sum so payable. 


30 . (1) Any assessee objecting to the amount or rate at which he is assessed 

under section 23 or section 27, or denying his liability to 
Appeal against assessment k e assessec j un der this Act, or objecting to a refusal of an 
un er t ns ct. Income-tax Officer to make a fresh assessment under 

section 27, or to any order against him under sub-section (2) of section 25 or section 
28, made by an Income-tax Officer, may appeal to the Assistant Commissioner against 
the assessment or against such refusal or order : 

Provided that no appeal shall lie in respect of an assessment made under sub- 
section (4) of section 23, or under that sub-section read with section 27. 

(2) The appeal shall ordinarily be presented within thirty days of receipt of 
the notice of demand relating to the assessment or penalty objected to, or of the date 


Sec. 27 . —It would be for the Income-tax Officer 
to decide whether, on the particular facts 
of the case sufficient cause has been shown by 
the assessee for not appearing in time and produ- 
cing his accounts in time- (1924) M W.N. 785 = 
1924 Mad. 880 See also 84 I.C. 131, Even if 
the High Court thinks that the action of the 
Income-tax Officer is arbitrary and harsh and that 
the assessment has been made ex parte without 
sufficient materials or justiHcation, it cannot inter- 
fere under S. 6 6 of the Act. ( 19 2 4) M.W.N. 785 
=*.1924 Mad. 880. 

See. 28 . — Valid reassessment proceedings a 
condition precedent to imposing penalty. See 
\ 1927) M.W.N. 611 (FB.). 


Sec. 29 . — As to period within which notice 
demanding income-tax should be issued, set 
( 1925) P.H.C C. 217 = A.I.R. 1925 Patna 581. 

Sec. 30 . — See 2 7 Bom L.R. 400 = 89 I.C. 59$- 
A.I.R. 1925 Bom. 257. Whether the income-tax 
officer legally proceeded to assess the petitioner 
under S. 23 (4) is a question of law and no 
appeal lies to the Asst. Commissioner. 100 I. C. 
774 = A.I.R. 1927 Lah. 288. 

Sec. 30 , Cl. ( 2 ).— The use of the word “ordi- 
narily” means that there is nothing to prevent 
authorities from entertaining an appeal preferred 
after .30 days. 31 C.W.N, 630 = 103 I.C. 120 « A. 
I. R. 1927 Cal. 518. On this Sec. see afse. o 
Lah. 464 = A, I. R. 1928 Lah. 864. 
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of the refusal to make a fresh assessment under section 27, as the case may be ; but 
the Assistant Commissioner may admit an appeal after the expiration of the period if 
he is satisfied that the appellant had sufficient cause for not presenting it within that 
period. 

(3) The appeal shall be in the prescribed form and shall be verified in the pres- 


cribed manner. 

31. (1) The Assistant Commissioner shall fix a day and place for the hearing 

of the appeal, and may from time to time adjourn the 
Hearing of appeal. hearing. 

(2) The Assistant Commissioner may, before disposing of any appeal, make 
such further inquiry as he thinks fit, or cause further inquiry to be made by the 
Income-tax Officer. 

(3) In disposing of an appeal the Assistant Commissioner may, in the case of 


an order of assessment, — 

(а) confirm, reduce, enhance or annul the assessment, or 

(б) set aside the assessment and direct the Income-tax Officer to make a 
fresh assessment after making such further inquiry as the Income-tax Officer thinks 
fit or the Assistant Commissioner may direct, and the Income-tax Officer shall there- 
upon proceed to make such fresh assessment, 

or, in the case of an order under sub-section (2) of section 25 or section 28, 

(c) confirm, cancel or vary such o der : 

Provided that the Assistant Commissioner shall not enhance an assessment 
unless the appellant has had a reasonable opportunity of showing cause against such 
enhancement. 

32. ( 1 ) Any assessee objecting to an order passed by an Assistant Commission- 

er under section 28 or to an order enhancing his assess- 
AssisuT'commissio^r ° ment under sub-section (3) of section 31, ir.ay appeal to 

the Commissioner within thirty days of the making of 


such order. 

(2) The appeal shall be in the prescribed form, and shall be verified in the 
prescribed manner. 

(3) In disposing of the appeal the Commissioner may, after giving the appel" 
lant an opportunity of being heard, pass such orders thereon as he thinks fit. 

33. (1) The Commissioner may of his own motion call for the record of any 

proceeding under this Act which has been taken by any 
Power of review. authority subordinate to him or by himself when exerci- 

sing the powers of an Assistant Commissioner under sub-section (4) of section 5. 

(2) On receipt of the record the Commissioner may make such inquiry or cause 
su-h inquiry to be made and, subject to the provisions of this Act, may pass such 
orders thereon as he thinks fit : 

Provided that he shall not pass any order prejudicial to an assessee without 
hearing him or giving him a reasonable opportunity of being heard. 


Sec. 32. — Assistant Commissioner — Powers of 

Appeal limited to subject-matter of assessment. 

4 Pat. 3^5 = 6 Pat.L.T, 166. 

Sec. 33 — Review. — Income tax Commis- 
sioner’s powers under S. 37 are subject to limita- 
tions imposed by S. 35. 8 Lah. 354^9 I ah L. J, 
352 = 100 I. C. 675 — A I. R. 1927 Lah. 248. For 
purposes of re assessment proceedings S. 33 is 
subject to the provisions of S. 34. (1927) M.W.N. 
61 1 (F.B.) Where a Commissioner reviews his 
decision under S. 33 of the Income tax Act and 
issues a supplemental demand he must give a 
sufficient and reasonable opportunity to the asses- 
see to be heard. 2 Pat.L.R. 180 (Cr.) = s Pat. L. 
T. 609 = 3 Pat. 664. See also 30 C.W .N. 831 * A. 
I. R. 1926 Cal. 998. Review — Supplemental 
demand — Notice to assessee. 88 I.C. 1014 = A. I. 
R. 1924 Patna 644. 


LIMITATION. — Even though no limitation of 
time is prescribed for interference by way of revi- 
sion under S. 33, the Court would almost always 
incline in favour of taking the view that such 
exercise of power should be within a reasonable 
time of the proceedings sought to be revised 
reasonable time being computed by the Court 
having regard to all the other provisions of 
the Act, to the facts of the particular case and 
the special features, if any, of it. ( 1927) M, W. 
N. 6u (F,B.) See ctso 99 I.C. 221. 

Law POINT. — Arising in proceedings under 
S.33 — High Court’s power to direct Commissioner 
to make a statement of the case. See 99 I.C. 221. 
On this section see also 45 Mad 977 ; 16 L. W. 
3 33 i ( 1922) M.W.N. 583 - 1923 Mad. 34; 46 I.C. 
285=34 M L.J, 210 = 49 Mad. 725 = 24 L.W 664 
=51 M.L.J. 650 ; (1927) M.W.N, 611 (F.B.). 
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34 . If for any reason income, profits or gains chargeable to Income-tax has 

escaped assessment in any year or has been assessed at 
Income escaping assessment. t00 j ow a rate, the Income-tax Officer may, at any time 

within one year of the end of that year, serve on the person liable to pay tax on such 
income, profits or gains, or, in the case of a company, on the principal officer thereof, 
a notice containing all or any of the requirements which may be included in a notice 
under sub-section (2) of section 22, and may proceed to assess 01 re-assess such 
income, profits or gains, and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that sub-section : 

Provided that the tax shall be charged at the rate at which it would have been 
charged had the income, profits or gains not escaped assessment or full assessment, as 
the case may be. 

35 . (1) [The Commissioner or AssistantCommissioner may, at any time within one 


Rectification of mistake. 


year from the date of any order passed by him in appeal 
or, in the case of the Commissioner, in revision under sec- 


tion 33 and] 1 the Income-tax Officer may, at any time within one year from the date of 


any demand made upon an assessee on his own motion rectify any mistake apparent 
from the record [of the Appeal, revision or assessement, as the case may be] 2 and 


shall within the like period rectify any such mistake which has been brought to his 
notice by [the assessee] 2 ; 


Provided that no such rectification shall be made, having the effect of enhan- 


cing an assessment unless [the Commissioner, ths Assistant Commissioner or Income- 
tax Officer as the case may be] 2 has given notice to the assessee of his intention so to 


do and has allowed him a reasonable opportunity of being heard. 

(2) Where any such rectification has the effect of reducing the assessment, the 
Income-tax Officer shall make any refund which may be due to such assessee. 

(3) Where any such rectification has the effect of enhancing the assessment, 
the Income-tax Officer shall serve on the assessee a notice of demand in the pres- 
cribed form specifying the sum payable, and such notice of demand shall be deemed to 
be issued under section 29, and the provisions of this Act shall apply accordingly. 

36 . In the determination of the amount of tax or of a refund payable under this 


Act, fractions of an anna less than six pies shall be dis- 
'arest anna^ calculated t0 regarded, and fractions of an anna equal to or exceeding 

six p ie s shall he regarded as one anna. 


Sec. 34 . — Amending Act of 1923 — Effect of — 
Assessment to super tax in 1922-1923 for income 
of 1921-1922 — Legality of. 79 I. C. 798 = 1924 
Mad. 485 ( 2 ). 

Scope and Application.— Service within 
one year of a proper notice on the assessee giving 
notice of the intention on the part of the Income- 
tax Officer to re-assess is a condition precedent to 
any valid 1 e-assessment under S. 34. (1Q27) M.W. 
N. 61 1 (F.B.) Re assessment proceedings should 
be validly started under S. 34 before a penalty is 
imposed by the Commissioner under S. 28 and it 
is only in that sense S. 34 controls S. 28. (1927) 

M. W.N. 61 1 (F.B.; Reference on the question 
whether Hindu joint family had become divided 
— Jurisdiction of income-tax officer to decide. See 
(1927) M.W. N. 591 (F.B ) 

LIMITATION.— Whatever may be the reason 
for which the Income tax Officer should fail to 
assess any income within the period prescribed 
by law ; fie is not competent to assess it after the 
expiration of that period of limitation. 8 Lah. 354 
=9 Lah.L.J. 352 = ico I.C. 675 ( 1) = A.I.R, 1927 
Lah. 248 

• '‘ESCAPED ASSESSMENT” covers not only a 
case where the Income-tax Officer omitted to con- 
sider the question at all, but also a case where on 
consideration he came to the conclusion, ex 
hypotkesi an erroneous conclusion, that the pro- 


perty in question was not assessable. 22 L.W. 822 
= 49 Mad. 22 = A.I.R. iq 26 Mad. 287 =50 M.L.J. 
263. On this ^ec see also (1927; M W.N. 61 1 
(F.B ) Where income has been assessed in the 
hands of an assessee to whom it was subsequently 
found not to belong the income must be said to 
have escaped assessment within the meaning of 
S. 34 8 Lah. 354=9 Lah. L. J. 352 = 100 I. C. 

675 — A I.R. 1927 Lah. 248. 

See. 35 .— - 1 Inserted by Act III of 1928. 

2 Substituted by Act III of 1928. 

Rectification of a mistake which has the effect 
of enhancing the assessment cannot be made 
after the expiry of one year from the date of the 
demand made by the assessee. 8 Lah. 357. 
The fact that the assessee had moved the Com- 
missioner under S 33 during that period would 
not make any difference. 8 Lah. 357=9 Lah. 
L.J. 373 = ioi I.C. 139-28 Punj. L. R. 212=* 
A.I.R. 1927 Lah. 421. Separate returns of five 
concerns filed to avoid heavy assessment — Notice 
served — Applicant mixing one more losing con- 
cern with the five and applying for reduction — 
Application is not maintainable. 4 Pat. 2243=86 
I.C. 170. Commissioner’s powers under S. 33 
is one subject to limitations imposed by S. 35. 8 
Lah. 354 =9 Lah. L. J. 352 - 100 I. C. 675 * A.I. 
R. 1927 Lah. 248. 
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37 . The Income-tax Officer, Assistant Commissioner and Commissioner shall,. 

for the purposes of this Chapter, have the same powers as 
oath^c t0 Uke evidence on are vested in a Court under the Code of Civil Procedure, 
° ' ^ 1908, when trying a suit in respect of the following 

matters, namely : — 


(а) enforcing the attendance of any person and examining him on oath or 
affirmation ; 

(б) compelling the production of documents ; and 

(c) issuing commissions for the examination of witnesses ; 
and any proceeding before an Income-tax Officer, Assistant Commissioner or Commis- 
sioner under this Chapter shall be deemed to be a “ judicial proceeding ” within the 
meaning of sections 193 and 228 of the Indian Penal Code. 


Power to call for infor- 38 . The Income-tax Officer or Assistant Commis- 

mation. sioner may, for the purposes of this Act, — 

(1) require any firm, or Hindu undivided family to furnish him with a return^ 
of the members of the firm, or of the manager or adult male members of the family, as 
the case may be, and of their addresses ; 

(2) require any person whom he has reason to believe to be a trustee, guardian, 
or agent, to furnish him with a return of the names of the persons for or of whom he 
is trustee, guardian, or agent, and of their addresses. 


39 . The Income-tax Officer or Assistant Commissioner, or any person authorised 
. .u i n writing in this behalf by the Income-tax Officer or 

Power to inspect the register . ** . . . 

of members Of any company. Assistant Commissioner, may inspect and, if necessary, 

take copies, or cause copies to be taken, of any register 
of the members, debenture-holders or mortgagees of any Company or of any entry in- 
such register. 

CHAPTER V. 


Liability In Special Cases. 

40 . In the case of any guardian, trustee or agent of any person being a minor,. 
~ a- , cfooc an j lunatic or idiot or residing out of British India (all of: 
a g ents which persons are hereinafter in this section included im 

the term beneficiary) being in receipt on behalf of such 
beneficiary of any income, profits or gains chargeable under this Act, the tax shall be 
levied upon and recoverable from such guardian, trustee or agent, as the case may be, 
in like manner and to the same amount as it would be leviable upon and recoverable 
from any such beneficiary if of full age, sound mind, or resident in British India, and 
in direct receipt of such income, profits or gains, and all the provisions of this Act 
shall apply accordingly. 


41 . In the case of income, profits or gains chargeable under this Act which are 
received by the Courts of Wards the Administrators 
Courts of War s, etc. General, the Official Trustees or by any Receiver or 

Manager including any person whatever his designation who in fact manages property 
on behalf of another appointed by or under any order of a Court, the tax shall be 
levied upon and recoverable from such Courts of Ward?, Administrators-General, 
Official Trustee, Receiver or Manager in the like manner and to the sam^ amounts as 
it would be leviable upon and recoverable from any person on whose behalf such income,, 
profits or gains are received, and all the provisions of this Act shall apply accordingly. 


Seo. 37 . — Section being a penal section, must 
be construed strictly. 31 C. \V. N. 996 — 46 C. L. 
J. 550 = A. I. R. 1927 Cal. 724. Where a person 
was convicted and sentenced under S. 196, Penal 
Code, for an offence committed during the pro- 
ceeding pursuant to a notice under S. 23 v 2) of 


the Act, held y that S. 37 did not contemplate the 
offence and that the conviction should be quash- 
ed ( Ibtd ). 

Sec 39 . — Assessement -ultra vires — Maintain- 
ability of suit for declaration that assessment is 
illegal. See 92 I. C. 351 = A. I. R. 1926 Bom. 50, 
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42 . (1) In the case of any person residing oat of British India, all profits or 

gains accruing or arising to such person, whether directly 
Non-residents or £ nc ji rec tly^ through or from any business connection or 

property in British India, shall be deemed to be income accruing or arising within 
British India, and shall be chargeable to income-tax in the name of the agent of any 
such person, and such agent shall be deemed to be, for all the purposes of this Act, 
the assessee in respect of such income-tax : 

Provided that any arrears of tax may be recovered also in accordance with the 
provisions of this Act from any assets of the non-resident person which are, or may 
at any time come, within British India. 


(2) Where a person not resident in British India, and not being a British 
subject or a firm or company constituted within His Majesty's dominions or a branch 
thereof, carries on business with a person resident in British India, and it appears to 
the Income-tax Officer or the Assistant Commissioner, as the case may be, that owing 
to the close connection between the resident and the non-resident person and to the 
substantial control exercised by the non-resident over the resident, the course of 
business between those persons is so arranged, that the business done by the resident 
in pursuance of his connection with the non-resident produces to the resident either no 
profits or less than the ordinary profits which might be expected to arise in that busi 
ness, the profits derived therefrom or which may reasonably be deemed to have been 
derived therefrom, shall be chargeable to income-tax in the name of the resident per- 
son who shall be deemed to be, for all the purposes of this Act, the assessee in respect 
of such income-tax. 

[(3) Where any profits or gains have accrued or arisen to any person directly 
or indirectly from the sale in British India by him or by any agency or branch on his 
behalf of any merchandise exported to British India by him or any agency or branch 
on his behalf from any place outside British India, the profits or gains shall be deemed 
to have accrued and arisen and to have been received in British India, and no allow- 
ance shall be made under sub-section (2) of Section 10 in respect of any buying or 
other commission whatsoever not actually paid, or of any other amounts not actually 
spent, for the purpose of earning such profits or gains. ]* 


43 . Any person employed by or on behalf of a person residing out of British 
* _ 4d , . . , India, or having any business connection with such per* 

treated as such. son, or through whom such person is in the receipt ot any 

income, profits or gains upon whom the Income-tax 
Officer has caused a notice to be served of his intention of treating him as the agent 
of the non-resident person shall, for all the purposes of this Act, be deemed to be such 
agent : 

Provided that no person shall be deemed to be the agent of a non-residen 
person, unless he has had an opportunity of being heard by the Income-tax Officer at 
to his liability. 


44 . Where any business, profession or vocation carried on by a firm has beenS 
discontinued, every person who was at the time of such 
discontinuance a member of such firm shall be jointly and 
severally liable for the amount of the tax payable in res- 
pect of the income, profits and gains of the firm. 


Liability in case of a dis- 
continued firm or partnership. 


1 Sec. 42 Sub. S. (3), inserted by Act III of 
1928. 

Sec. 42. -Income of non-resident company, 
when liable for income-tax. 3 Kang. 614. 

Secs. 42 ft 43. — Foreign company lendirig 
money to resident company— Intimate business 
connection between the two companies — Interest 
forwarded to foreign company — Resident com- 
pany liable to income-tax on the footing of 
agency. See 30 Bom. L. R. 1172. 


Sec. 43.*— Held by the majority that the section 
merely defines who may be included as an agent 
and the agent under the section must be in re- 
ceipt of income. 49 Cal 721 =26 C. W. N. 745. 
Where an Indian company distributes its Indian 
profits to share holders outside British India, the 
company cannot be deemed to be the agent of 
the foreign shareholders and assessed as such to 
super tax in British India, {/bid.) 
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[CHAPTER V-Al 

Special Provisions relating to certain classes of shipping. 

44-A. The provisions of this Chapter shall, notwithstanding anything contained 
T , in the other provisions of this Act, apply for the purpose 

al shipping. °f t “ e lev y anc * recovery of tax in the case of any person 

who resides out of British India and carries on business 
in British India in any year as the owner or charterer of a ship (such person herein- 
after in this Chapter being referred to as the principal), unless the Income-tax Officer 
is satisfied that there is an agent of such principal from whom the tax will be recover- 
able in the following year under the other provisions of this Act. 

44-B. (1) Before the departure from any port in British India of any ship in 

~ f respect of which the provisions of this Chapter apply, the 

Return of profits and gams master of thg shjp sha „ prepare and furnish t0 the In- 

come-tax Officer a return of the full amount paid or payable to the principal, or to 
any person on his behalf, on account of the carriage of all passengers, live-stock or 
goods shipped at that port since the last arrival of the ship thereat. 

(2) On receipt of the return, the Income-tax Officer shall assess the amount re- 
ferred to in sub-section (1), and for this purpose may call for such accounts or docu- 
ments as he may requne, and one-twentieth of the amount so assessed shall be deemed 
to be the amount of the profits and gains accruing to the principal on account of the 
carriage of the passengers, live-stock and goods shipped at the port. 

(3) When the profits and gains have been assessed as aforesaid, the Income- 
tax Officer shall determine the sum payable as tax thereon at the rate for the time 
being applicable to the total income of a company, and such sum shall be payable by 
the master of the ship, and a port-clearance shall not be granted to the ship until the 
Customs-Collector, or other officer duly authorized to grant the same, is satisfied that 
the tax has been duly paid. 

44-C. Nothing in this Chapter shall be deemed to prevent a principal from 
claiming, in any year following that in which any pay- 

jus men . ment has been made on his behalf under this Chapter* 

that an assessment be made of his total income in the previous year, and that the tax 
payable on the basis thereof be determined in accordance with the other provisions of 
this Act, and, if he so claims, any such payment as aforesaid shall be treated as a 
payment in advance of the tax and the difference between the sum so paid, and the 
amount of tax found payable by him shall be paid by him or refunded to him, as the 
case may be.] 

CHAPTER VI. 

Recovery of Tax and Penalties. 

45. Any amount specified as payable in a notice of demand under section 29 or 

^ an order under section 31 or section 32 or section 33* 

iax " e » P a 3 a Ie - shall be paid within the time, at the place and to the 

person mentioned in the notice or order, or if a time is not so mentioned, then on or 
before the first day of the second month following the date of the service of the notice 
or order, and any assessee failing so to pay shall be deemed to be in default, provided 
that, when an assessee lias presented an appeal under section 30, the Income-tax 
officer may in his discretion treat that the assessee as not being in default as long as 
such appeal is undisposed of. 

46. (1) When an assessee is in default in making a payment of Income-tax, the 

Income-tax Officer may in his discretion direct that, in 

o e an time o recovery. action t0 th e amount of the arrears, a sum not exceed- 
ing that amount shall be lecovered from the assessee by way of penalty. 


1 Chapter V-A was inserted by Act XXVII of 1923, S. 3. 




km 


THE INDIAN INCOME-TAX ACT (xi OF 1922). 


1263. 


f(i* A) For the purposes of sub-section (1) the Income-tax Officer may direct 
the recovery of any sum less than the amount of the arrears and may enhance the 
sum so directed to be recovered from time to time in the case of continuing default, so 
however that the total sum so directed to be recovered shall not exceed the amount 
of the arrears payable]. 1 

(2) The Income-tax Officer may forward to the Collector a certificate under his. 
signature specifying the amount of arrears due from an assessee, and the Collector, on 
receipt of such certificate, shall proceed to recover from such assessee the amount 
specified therein as if it were an arrear of land-revenue. 

(3) In any area, with respect to which the Commissioner has directed that any 
arrears may be recovered by any process enforceable for the recovery of an arrear of 
any municipal tax or local rate imposed under any enactment for the time being in 
force in any part of the Province, the Income-tax Officer may proceed to recover the 
amount due by such process. 

(4) The Commissioner may direct by what authority any powers or duties inci- 
dent under any such enactment as aforesaid to the enforcement of any process for the 
recovery of a municipal tax or local rate shall be exercised or performed, when that 
process is employed under sub-section (3). 

(5) If any assessee is in receipt of any income chargeable under the head 
“Salaries,” the Income-tax Officer may require any person paying the same to deduct 
from any payment subsequent to the date of such requisition any arrears due from^ 
such assessee, and such person shall comply with any such requisition and shall pay 
the sums so deducted to the credit of the Government of India, or as [the Central 
Board of Revenue] 2 directs. 

(6) The local Government may direct, with respect to any specified area, that 
income-tax shall be recovered therein, with, and as an addition to, any municipal tax 
or loc'al rate by the same person and in the same manner as the municipal tax or local 
rate is recovered. 

(7) Save in accordance with the provisions of sub-section (1) of S. 42, no pro- 
ceedings for the recovery of any sum payable under this Act shall be commenced after 
the expiration of one year from the last day of the year in which any demand is made 
under this Act. 

47 . Any sum imposed by way of penalty under the provisions of sub-section (2} 
of S. 25, S. 28 or sub-section (1) of S. 46 shall be recover- 
Kecovery of penalties. able in the manner provided in this Chapter for the re- 

covery of arrear of tax. 

CHAPTER VII. 


REFUNDS. 

48 . (1) If a shareholder in a company who has received any dividend therefrom 

satisfies the Income-tax Officer that the rate of incotne- 
Refunds. tax applicable to the profits or gains of the company at 

the time of declaration of such dividend is greater than the rate applicable to his 

total income of the year in which such dividend was declared, he shall, on pro du ction 


Sec. 46 — 1 Sub-cl. (i-A) was inserted by Act 
III of 1028. 

Sec. 46. — Arrears of Income-tax can be realised 
like an arrear of land revenue under S. 46 of the 
Income-tax Act and if orders are passed by the 
Commissioner, like an arrear of Municipal tax or 
local rate. 4 Pat. L.T. 171=24 Cr, L.J. 49°- 
The Collector has power to make a fiesh assesss- 
ment for income-tax if he finds the first assess- 
ment made by him is low. 44 B. 234 = 55 1;^' 
334 = 22 Bom. L.R. 38, In order to succeed in a 
suit against the Collector for a declaration that 
he had acted without jurisdiction in realising 
sums from the plaintiff, it must be shown that 
he paid the sum under coercion. Income accru- 


ing to an executor under a will is liable to be- 
taxed and the Collector acts within the limits of 
his jurisdiction in determining such person to be- 
chargeable. 42 Cal. 151 =20 I.C. 893 *= JQ C. W. 
N. 138. , 

Sec 46 (5)— 2 The words “the Central Board 
of Revenue’' for the words “the Board of Inland 
Bevenue” were substituted by Act IV of 1924* 
Sch. 

See. 48.— An application for refund of income- 
tax already paid by mistake is not in the course 
of assessment under the Act. 27 Bom. L.R. 400 = 
89 I.C. 595- Assessment reduced after the pass- 
ing of the Act — Party if entitled to refund, 1924 
Nag. 24. 
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of the certificate received by him under the provisions of S. 20, be entitled to a re- 
fund on the amount of such dividend (including the amount of the tax thereon) cal- 
culated at the difference between those rates. 

(2) If a member of a registered firm satisfies the Income-tax Officer that the 
rate of income-ta^ applicable to his total income of the previous year was less than 
the rate at which income-tax has been levied on the profits or gains of the firm of 
that year, he shall be entitled to a refund on his share of those profits or gains calcu- 
lated at the difference between those rates. 

(3) If the owner of a security from the interest on which, or any person from 
whose salary, income-tax has been deducted in accordance with the provisions of 
section 18, satisfies the Income-tax Officer that the rate of income-tax applicable to 
his total income of the previous year was less than the rate at which income-tax has 
been charged in making such deduction in that year, he shall be entitled to a refund on 
the amount of interest or salary from which such deduction has been made calculated 
at the difference between those rates. 

[(4) For the purposes of this section, 'total income* includes, in the case of any 
person not resident in British India, all income, profits and gains whereever arising, 
accruing or received, which, if arising, accruing or received in British India, would be 
included in the computation of total income under Section 16. 

(5) Nothing in this section shall entitle to any refund any person not resident 
in British India who is neither a British subject as defined in Section 27 of the British 
Nationality and Status of Aliens Act, 1914, nor a subject of a State in India.] 1 

49. (1) If any person who has paid Indian Income-tax for any year on any part 

of his income proves to the satisfaction of the Income-tax 
Officer that he has paid United Kingdom income-tax for 
that year in respect of the same part of his income, and 
that the rate at which he was entitled to, and has obtained, relief under the provisions 
of Section 27 of the Finance Act, 1920, is less than the Indian rate of tax charged in 
respect of that part of his income, he shall be entitled to a refund of a sum calculated 
on that part of his income at a rate equal to the difference between the Indian rate of 
tax and the rate at which he was entitled to, and obtained, relief under that section : 

Provided that the rate at which the refund is to be given shall not exceed one 
half of the Indian rate of tax. 

(2) In sub-section (i) — 

(a) the expression “Indian income-tax” means income-tax and super-tax 
•charged in accordance with the provisions of this Act ; 

(/;) the expression “Indian rate of tax” means the amount of the Indian in- 
come-tax divided by the income on which it was charged ; 

(c) the expression “United Kingdom income-tax” means income-tax and 
super-tax chargeable in accordance with the provisions of the Income-tax Acts. 

50. No claim to any refund of income-tax under this 
Chapter shall be allowed, unless it is made within one year 
from the last day of the year in which the tax was recovered. 

CHAPTER VIII. 

OFFENCES AND PENALTIES. 

Failure to make payments 51. If a person fails without reasonable cause or 

■or deliver returns or state- excuse — 
tnents or allow inspection. 


Relief in Respect of United 
Kingdom Income-tax. 


Limitation of claims for re- 
fund. 


8ec. 48, SnbSecs. (4) & (5).— : 1 These sub- 
jections were inserted by Act III of 192S. 

Sec. 60 -The w’ords “ tax was recovered" mean 
“tax was recovered by the Government*’ and not 
■“tax was refunded to the assessee under the 
provisions of S. 27 of the Act. 50 Mad. 920 = 26 
L. W. 679=39 M. L. T. 481 =(1927) M. W. N. 


837 =A. I. R. 1927 Mad. 1039=53 M. L. J. 672 
(F. B.) 

Sec». 51 to 58. — The words “section 19* A” h> 
Sec. 5t w r ere inserted after the words “mentioned 
in” by Act XXIV of 1926, S. 3 — No one can be 
prosecuted under the Act except at the instance 
of the Collector under S. 36. 231.0.504 = 15 
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{a) to deduct and pay any tax as required by section 18 or under sub-section 
{5) of section 46 ; 

(b) to furnish a certificate required by sub-section (9) of S. 18 or by S. 20 
to be furnished ; 

(c) to furnish in due time any of the returns mentioned in [section 19* A], 1 
section 21 1 section 22, or section 38 ; 

( d ) to produce, or cause to be produced, on or before the date mentioned in 
any notice under sub-section (4) of section 22, such accounts and documents as are 
referred to in the notice ; 

0 e ) to grant inspection or allow copies to be taken in accordance with the 
provisions of section 39, 

he shall, on conviction before a Magistrate, be punishable with fine which may extend 
to ten rupees for every day during which the default continues. 

52 . If a person makes a statement in a verification mentioned in [section 19- A 
T . , , . or]2 section 22 or sub-section (3) of section 30, or sub- 

t j on section (2) of section 32 which is false, and which he 

either knows or believes to be false, or does not believe 
to be true, he shall be deemed to have committed the offence described in section 177 
of the Indian Penal Code. 


Prosecution to be at in- 53. (1) A person shall not be proceeded against for 

stance of Assistant Commis- an offence under section 51 or section 52 except at the 
sloner> instance of the Assistant Commissioner. 

(2) The Assistant Commissioner may stay any such proceeding or compound 
any such offence. 

54 . (1) All particulars contained in any statement made, returned furnished, or 

accounts or documents produced under the provisions of 
Disclosure of information Act, or in any evidence given, or affidavit or deposition 

made, in the course of any proceedings under this Act 
other than proceedings under this Chapter, or in any record of any assessment pro- 
ceeding, or any proceeding, relating to the recovery of a demand, prepared for the 
purposes of this Act, shall be treated as confidential, and, notwithstanding anything 
contained in the Indian Evidence Act, 1872, no Court shall, save as provided in this 
Act, be entitled to require any public servant to produce before it any such return, 
accounts, documents or record or any part of any such record, or to give evidence 
before it in respect thereof. 

(2) If a public servant discloses any particulars contained in any such state- 
ment, return, accounts, documents, evidence, affidavit, deposition or record, he shall 
be punishable with imprisonment which may extend to six months, and shall also be 
liable to fine : 


Provided that nothing in this section shall apply to the disclosure — 

(a) of any such particulars for the purposes of a prosecution under section 
193 of the Indian Penal Code in respect of any such statement, return, accounts, 
documents, evidence, affidavit or deposition, or for the purposes of a prosecution under 


t his Act, or 

Cr. L. J 296 = 12 A L J. 25#. The Collector 
and not the District Magistrate can direct pro- 
ceedings to be taken for an offence under the 
Income-tax Act. 38 I, C. 993=18 Cr. L. J. 433 
= 15 A. L. J. 163. Where a person was charged 
with making false statements in his petition of 
objection for the assessment of income-tax and 
the petition was not signed or verified and the 
order to prosecute him did not disclose what 
particular statement was false and fell within 
S. 193, Penal Code. Held, that the conviction 
was bad. 38 I. C. 993 = 18 Cr. L. J. 433 = 15 A. 
L. J. 163. A conviction could not be maintained 
if there is no formal service of notice as required 
by the Act the letter having been sent by ordinary 
post unregistered. 17 A. L. J. 146= 49 I. C. 781 


= 20 Cr. L. J. 221 = 1 U.P.L.R. (H. C.) 88. The 
prosecution of an assessse for failure to produce 
his account books in obedience to a notice is not 
barred by reason of a prior order for penal 
assessment against him. 43 Mad. 498=38 M. L. 
J. 333. The only ground on which the Collector 
can direct a penal assessment is that the assessee 
has made a false retern. The Collector cannot 
do so on ground of non-production of account 
books by the assessee. (/did.) 

See. 51 . — The words “section 19-A” were inser- 
ted after the words “mentioned in” by Act XXIV 
of 1926, S. 3. 

8 ec 62 .— 1 The words “ section 19'A or” were 
inserted after the words “ mentioned in” by Act 
XXIV of 1926, S. 4. 


159 
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( b ) of any such particulars to any person acting in the execution of this ^ct 
where it is necessary to disclose the same to him for the purposes of this Act, or 

(c) of any such particulars occasioned by the lawful employment under this 
Act of any process for the service of any notice or the recovery of any demand, or 

(d) of such facts to an authorised officer of the United Kingdom, as may be 
necessary to enable relief to be given under section 27 of the Finance Act, 1920, or 
a refund to be given under section 49 of this Act ; 

Provided, further, that no prosecution shall be instituted under this section 
except with the previous sanction of the Commissioner. 


CHAPTER IX. 

Super-Tax. 

55. In addition to the income-tax charged for any year, there shall be charged. 

Charge of super tax levied and paid for that year in respect of the total income 

of the previous year of any [individual, Hindu undivided 
family, company, unregistered firm or other association of individuals, not being a re- 
gistered firm] 1 an additional duty of income-tax (in this Act referred to as super-tax) 
at the rate or rates laid down for that year by Act of the Indian Legislature : 

Provided that, where the profits and gains of an unregistered firm have been 
assessed to super-tax, super-tax shall not be payable by an individual having a share in 
the firm in respect of the amount of such profits and gains which is proportionate to 
his share. 

56. Subject to the provisions of this Chapter, the total income of any [individual, 
Hindu undivided family, company, unregistered firm or 
other association of individuals] 1 shall, for the purposes of 
super-tax, be the total income as assessed for the purposes 

of income-tax, and where an assessment of total income has become final and con- 
clusive for the purposes of income-tax for any year, the assessment shall also be final 
and conclusive for the purposes of super-tax for the same year : [Proviso — omitted! 2 

57. (1) In the case of any [person] 3 residing out of British India who is a mem- 
ber of a registered firm, and whose share of the profits 
from such firm is liable to super-tax, the remaining mem- 
bers of such firm who are resident in British India shall 

be jointly and severally liable to pay the super-tax due from the non-resident member 
in respect of such share. 


Total income foi purposes 
of super tax. 


Non-resident partners 
share-holders 


and 


Secs. 55 to 59 -Super-Tax. -Super-tax — 
Income from dividends — 1 iability to pay super- 
tax in the hands of recipient. 3 Pat. 470 — 8 I 
C. 783 = 2 Pat. L. R 25 (Cr ). Where an un- 
registered Association is converted into a limited 
company, the rate of super-tax applicable to it 
in respect of the profits of the Association for the 
year previous to that of the conversion, is the flat 
rate of one anna in the rupee appropriate to a 
company. (47 All. 715, commented on). 30 Pom. 
L. R. 105 =47 C. L J. 96=5 O. W. N. 38=106 
I. C. 642 = A. I. R. 1928*?. C. 1 = 1. 1 . T. 40 B. 
38=54 M. L. J ; (P. C.) Super tax— Liability 
for — Undivided piofits — Capitalisation of — bonus 
shares newly issued on basis of — Supei-tax, on 
value of — Shareholders’ liability for. 47 Mad. 
837 = 47 M. L. J. 242. Company — Profits— No 
declaration of dividend— Profits disti Ibated as 
bonus shares— Super tax — Liability of share- 
holders 2 Rang. 211—82 I. C 665 = 1924 R. 
337. Super-tax being calculated on the in- 
come of the previous year, the fact that the 
assessee became entitled to a larger share in a 
firm at the time of asessment does not enable the 
tax being calculated on such increased share. 26 
Bom L. R. 366 = 48 Bom. 504 = 1924 Bom. 361 
Levy of super tax after the year of assessment is 


closed — Suit for refund — Maintainability. 78 I. C, 
438 = 1925 S. 67 Assessee controlling and le- 
ceiving income from family companies — Liability 
to super-tax. 51 Bom. 372. 

Per Marten , C. J . Though it is permissible 
in law for the Crown to enquire into the genuine- 
ness of the transactions between the assessee and 
the family company It would be quite wrong to 
start with the presumption that those transactions 
are sham ones. On the contrary one should start 
with the piesumption that they are genuine and 
throw the onus on the Crown to prove the con- 
trary. 51 Bom. 372 =9 Bom. L. R. 447 = 102 I. C. 
49 = A. I. R. 1927 Bom. 37I 

Sec 55. 1 The words “Individual .... firm “in 
S3. 55 and 56 were substituted for the words 
“ individual unregistered firm, Hindu undivided 
family or company” by Act XI of 1924. S. 7. 

Sec 56. — 2 Proviso added by Act V of 1925, 
S. 2 and omitted by Act III of 1928 Sec. 10. 
There is no provision in the Act for the assess- 
ment to income-tax or super tax of the estate of 
a deceased person, it C. W. N. 630 = 103 I. C. 
1 20 = A I. R. 1927 Cal. 518. 

8ec. 57 (T) — 3 For the word “ assessee” the 
word “ person” was substituted by Act XXIV of 
1926, S. 5 (1) 
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[(2) Where the Income-tax Officer has reason to believe that any person, who 
is a shareholder in a company, is resident out of British India and that the total income 
of such person will in any year exceed the maximum amount which is not chargeable 
to super-tax under the law for the time being in force, he may, by order in writing, re- 
quire the principal officer of the company to deduct at the time of payment of any 
dividend from the company to the shareholder in that year super-tax at such rate as the 
Income-tax Officer may determine as being the rate applicable in respect of the income 
of the shareholder in that year. 

(3) If in any year the amount of any dividend or the aggregate amount of 
any dividends paid to any shareholder by a company (together wih the amount of any 
income-tax payable by the company in respect thereof) exceeds the maximum amount 
of the total income of a person which is not chargeable to super-tax under the law for 
the time being in force, and the principal officer of the company has not reason to be- 
lieve that the shareholder is resident in British India, and no order under sub-section (2) 
has been received in respect of such shareholder by the principal officer from the 
Income-tax Officer, the principal officer shall at the time of payment deduct super- tax 
on the amount of such excess at the rate which would be applicable under the law 
for the time being in force if the amount of such dividend or dividends (together with 
the amount of such income-tax as aforesaid) constituted the whole total income of the 
shareholder]. 1 

(4) Where any person pays any tax under the provisions of this section on ac- 
count of [another person | who is residing out of British India, credit shall be given 
therefor m determining the amount of the tax to be payable by any agent of such non- 
resident [person! under the provisions of sections 42 and 43. 

58 . (1) All the provisions of this Act, except section 3, the proviso to sub-sec- 

tion (1) of section 7, the provisos to section 8, sub-sec- 
Application of Act to ^ on ( 2 ) 0 f sec tion 14, and sections k, 17. 18, 2 °» 21 

super ' tax * and 48 shall apply, so far as may be, to the charge, assess- 

ment, collection and recovery of super-tax : 

[Provided that sub-sections (4) to (9) of section 18 shall apply, so far as may 
be, to the assessment, collection and recovery of super-tax under sub-section (2) or 
sub-section (3) of section 57. ] 2 

(2) Save as provided in section 57, super-tax shall be payable by the assessee 

direct. 

CHAPTER X. 

Miscellaneous. 

59 . (1) [The Central Board of Revenue] 8 * * * * * may, subject to the control of the 

Governor-General in Council, make rules for carrying out 
Power to make rules. the p urposes 0 f this Act and for the ascertainment and 

determination of any class of income. Such rules may be made for the whole of 
British India or for such part thereof as may be specified. 

(2) Without prejudice to the generality of the foregoing power, such rules 


(a) prescribe the manner in which, and the procedure by which, the income,, 
profits and gains shall be arrived at in the cas^ of 

(/) incomes derived in part from agriculture and in part from business ; 

(/;) insurance companies ; 

(iii) persons residing out of British India ; 

( b ) prescribe the procedure to be followed on applications for refunds ; 


8. 57.— * CL. (2) and (3) substituted for origi- 

nal cl. (2) by Act XXIV of 1926, S. 5 (2). 

Ql (4)— Subset (3) renumbered as (4; 

and the* words 14 an assessee” were charged into 

“ another person” and the w’ord “ person ” was 

substituted for the word “ assessee ” ^ where it 

occurs for the 2nd time by Act XXIV of 1926, 


Sec 68. 1 , 1 ). — 2 Proviso added by Act XXIV 
of 1926 S 6. See also 51 M. L. J. 1 (P. C.) cited 
under S. 55 supra. 

s 59 ( 1 )— 3 The words “The Central Board of 
Revenue” for the words “ the Board of Inland 
Revenue ” were substituted by Act IV of 
1924, Sch. 
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(c) provide for such arrangements with His Majesty’s Government as may be 
necessary to enable the appropriate relief to be granted under section 27 of the 
Finance Act, 1920, or under section 49 of this Act ; 

( d ) Prescribe the year which, for the purpose of relief under section 49, is to 
be taken as corresponding to the year of assessment for the purposes of section 27 of 
the Finance Act, 1920 ; and 

(e) provide for any matter which by this Act is to be prescribed. 

[**(3) l n cases coming under clause (a) of sub-section (2), where the income, 
profits and gains liable to tax cannot be definitely ascertained or can be ascertained 
only with an amount of trouble and expense to the assessee which, in the opinion of 
the Central Board of Revenue, is unreasonable, the rules made under that sub-section 
may — 


(a) prescribe methods by which an estimate of such income, profits and gains 
may be made, and 

(£>) incases coming under sub-clause (t) of clause ( a ) of sub-section (2), 
prescribe the proportion of the income which shall be deemed to be income, profits 
and gains liable to tax, 

and an assessment based on such estimate or proportion shall be deemed to be duly 
made in accordance with the provisions of this Act.”] 1 

(4) The power to make rules conferred by this section shall, except on the first 
occasion of the exercise thereof, be subject to the condition of previous publication. 

(5) Rules made under this section shall be published in the Gazette of India , 
and shall thereupon have effect as if enacted in this Act. 

60 . The Governor-General in Council may, by notification in the Gazette of 
India , make an exemption, reduction in rate or other 


Power to make exemptions, 


modification, in respect of income-tax in favour of any 
class of income, or in regard to the whole or any part of 
the income of any class of persons. 

61 . Any assessee, who is entitled or required to attend before any Income-tax 
authority in connection with any proceedings, under this 
rPDrMr^i^ by authonsed Act, may attend either in person or by any person autho- 

rized by him in writing in this behalf. 

62 . A receipt shall be given for any money paid or 
Receipts to be given. recovered under this Act. 


etc 


63 . (1) A notice or requisition under this Act may be served on the person 

therein named either by post or, as if it were a summons 
Service of notices. issued by a Court, under the Code of Civil Procedure, 

1908. 

(2) Any such notice or requisition may, in the case of a firm or a Hindu un- 
divided family, be addressed to any member of the firm or [to the] 3 manager, or any 
adult male member of the family [and, in the case of any other association of indivi- 
duals, be addressed to the principal officer thereof.] 2 

64 . (1) Where an assessee carries on business at any place, he shall be assessed 
by the Income-tax Officer of the area in which that place 
is situate or, where the business is carried on in more 


Place of assessment. 


Sec. 59 .- - 1 Sub-sec. 3 inserted and old sub-secs. 
3 & 4 re-numbered as sub secs. (4) and (5) by Act 
XXVIII of 1927. 

Sec. 63 SERVICE OF NOTICE.— Section does 

not require that service of a notice must be by its 
being placed in the hands of person named there- 
in by the officer of the Court himself and does 
not exclude other forms of service permitted by 
Order 5 of the C. P. Code. 23 Cr. L. J. 591 =* 
1922 N. 187. Delivery by unregistered post does 
not amount to the service required by the section. 
Therefore a conviction under S. 34 (<$) based on 


such a notice is liable to be set aside. 17 A L.J. 
146 = 20 Cr. L. J. 221=491. C. 781 In the 
case of an unregistered firm a notice need not be 
served only on the member of the firm who made 
the return but under S. 63 (2) it can be served 
on any member of the firm and such service is 
good service. 48 Mad. 602=49 M. L. J. 124, 

2 The words “ to the” for the words ‘*on the” 
were substituted by Act VII of 1924 and the 
words “ and in the case.. ..thereof ” were added 
by Act XI of 1924, S. 9. 
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places than one, by the Income-tax Officer of the area in which his principal place of 
business is situate. 

(2) In all other cases an assessee shall be assessed by the Income-tax Officer 
of the area in which he resides. 

(3) Where any question arises under this section as to the place of assessment, 
such question shall be determined by the Commissioner, or, where the question is 
between places in more Provinces than one, by the Commissioners concerned, or, if 
they are not in agreement, by [the Central Board of Revenue] : 1 

Provided that, before any such question is determined, the assessee shall have 
had an opportunity of representing his views. 

(4) Notwithstanding anything contained in this section, every Income-tax 
Officer shall have all the powers conferred by or under this Act on an Income-tax 
Officer in respect of any income, profits or agains accruing, or arising or received within 
the area for which he is appointed. 

65 . Every person deducting, retaining or paying any tax in pursuance of this 

Act in respect of income belonging to another person is 
Indemnity. hereby indemnified for the deduction, retention or pay- 

ment thereof. 

66 . (1) If, in the course of any assessment under this Act or any proceeding in 

connection therewith other than a proceeding under 
Statement of case by Com- chapter VIII, a question of law arises, the Commissioner 
missioner to Higi -ourt. may, either on his own motion or on reference from any 


Sec. 64 (3). — 1 The words ‘*the Central board 
of Revenue n for the words “ the Board of Inland 
Revenue” were substituted by Act IV of 1924, 
Sch. 

Sub-sec. (3) covers only the case of a 
refusal on the ground of any question of law- 
arising — It does not cover the case of a refusal to 
refer on the ground that the application was filed 
beyond time. 30 Bom. L. R. 1114. Commissioner's 
finding of fact based on misconception of law- 
interference. See 55 M. L. J. 416 (F. B.) 
“ Ordinarily the principal's place of business of a 
firm or company is at the place at which the 
persons directing the firm or company do their 
business.” The fact that the goods are manu- 
factured in one place does not make that place 
necessarily the principal place of business. 
Where business is cairied on in many places or at 
different branches, it may be said that the business 
is carried on in each of those places, though 
neither of them may be the principal place of 
business. 49 All. 616. The mere fact that the 
bulk of the business is conducted at a particular 
place is not conclusive as to its being the princi 
pal place of business. {Ibid.) 

Per Curiam.—" The Income-tax Act provides 
by S. 64 (3) that where the question about the 
principal place of business is between places in 
more provinces than one, it shall be determined 
by the Commissioners concerned, and that the 
assessee shall have an opportunity of representing 
his view. The Act does not say who shall set 
the Commissioner in motion but the reasonable 
inference to be drawn from the language used is 
that it is the duty of the Income tax officer. ( Ibid., 
What is quite clear is that the Income-tax Officer 
cannot himself decide the question or act as 
though it had been determined in accordance with 
the section and that if he proceeds to pre-judge 
the issue he is committing an illegality.” 49 A. 
616-25 A. L. J. 225 = 100 I. C. 756* A. I. R. 
1927 All. 299. On this sub-clause, see also 3 
Luck. 237 ; A. I. F. 1928 Lah. 701. 


Sec. 66 .— Application for Reference 

WHEN MADE — An application by assessee for 
reference must be made before the case is dis- 
posed of by the Chief Revenue-Authority. 64 I. 
C. 610 = 23 Bom. L. R. 1267. Application under 
S. 66 (2 ) must state the question of law to be 
referred to High Court. See 92 I. C. 249*= A. I. 

R. 1926 I ah 168. No application lies to the 
Commissioner of Income-tax to state case to the 
High Court in respect of any orders passed under 
the provisions of S. 33 of Income-tax Act. Ap- 
plications may be made in respect of orders in law 
under 8s. 31 and 32 when there is a question of 
law involved. 4 Bur. L. J. 102 = 891. C. 785 =« 
A. L R. 1925 Rang. 252. Reference on the ques- 
tion whethei a Hindu Joint family had become 
divided — Statement by members — Jurisdiction of 
Income-tax Officer to deceide the question. See 
(1927) M. W. N. 591 (P.C.). 

“HIGH COUKT.”— Chief Court of Oudh—If 
High Court under the section. 13 O. L. ]. 381 = 
A. I. R. J926 Oudh 1 9 1 . See also 1 Luck C. 
499-105 I. C. 556-A.I.R. 1927 Oudh 465. 
'The duty of an Income tax Commissioner under 

S. 66 is to find the facts clearly and then state the 
points of law which arise out of those facts and 
on which he requires the opinion of the High 
Court. He may then if he chooses give his own 
opinion and discusss the case. 104 I. C. 841. 

Reference not compulsory.— It is not 
incumbent upon the Chief Revenue-Authority to 
make a reference to the High Court, whenever an 
application for a reference is made. 45 Bom. 
1064=631. C 775 = 23 Bom. I,. R. 609. Piece 
goods — Fall in price of stock at the end of year 
— Estimation of loss — Balance of stock — Opening 
price for next year — Calculation of profit and loss 
— Reference under S. 66 — Question —Frame of. 
48 Mad. 836 = A. I R. 1025 Mad. 1242*49 M.L. 
J. 425. Chief Revenue Authority is not bound 
under S. 45, Specific Relief Act, to make refer- 
ence to the High Court under S. 51 of the 
Income-tax Act. 45 B. 881=60 I. C, 964 = 23, 
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Income-tax authority subordinate to him, draw up a statement of the case and refer it 
with his own opinion thereon to the High Court. 


Bom. L. R. 139. High Court Cinnot compel 
reference by Revenue Board — Government of 
India Act, S. 106 (2) —Specific Relief Act, S. 45. 
44 Mad. 718-41 M. L. J. 177 ; 30 O. W. N. 831 
= A. I. R. 1926 Cal. 998 ; 28 Bom. L. R. 1096 = 
A. I. K. 1926 Bom. $66. Where in pursuance of 
an order under S. 45 of the Specific Relief Act by 
the High Court, the Board of Revenue, instead 
of appealing against the order, made reference 
to the High Court it is not open to them after- 
wards to object to the reference on the ground 
that the order was without jurisdiction. 70 I. C. 
30= 14 L. W. 413 (F. B.). See also 44 Mad. 718 
= 41 M. L. J. 1 77 -(1921) M. W. N. 502=641. 
C. 782 = 14!., W. 108. When an application is 
made to a Commissioner of Income-tax to state a 
case to the High Court under S. 66 he cannot 
refuse to pass any order on the application or 
delegate his authority to any subordinate officer. 
1924 Lah 662 (2). The jurisdiction of the High 
Court under S. 66 (3) arises on a refusal to state 
the case on whatever grounds it may be based. 
1924 Lah. 662 (2). Application to Commissioner 
to refer questions of law -Fee payable. 1925 
Rang. 94 = 2 Rang. 579 Commissioner of Income- 
tax — Statement of case to the High Court — Points 
of law. 2 Pat. L. R. 1922 (Cr.) See also 91 I. 
C. 980 = A. I. R. 1926 Nag. 180. 

Reference, when proper.— When Chief 
Revenue Authority can be compelled to state a 
case. 45 M L. J. 592 = 47 Bom. 742=501. A. 
227 = 1923 P. C. 138 P. C.). Assessee can main- 
ain an application for mandamus to direct 
Commissioner to state a case only on points of law 
which he urged before the Commissioner and he 
cannot be permitted to shift his ground. 6 Rang. 
492= A I. R. 1928 Rang. 281. Whether review 
can be granted ; whether reasonable opportunity 
was given under S. 33 and whether pe^onal in- 
come can be jointly assessed with family income 
are questions of law necessitating a reference to 
the High Court. 84 I C. 792 = A. I. R. 1925 
Patna 155. Non-compliance with S. 23 {2) 
though not raised in proceedings under S. 66 (3) 
before Commi<sioner was held to be question of 
law under S. 66 (2). 85 I. C 520 = A. I.R. 1925 

Cal. 173. The question as to what constitutes 
receipts for purposes of the Income-tax Act is 
a question of law and not a question of fact. 21 
N. L. R. 175- 

Question OF LAW. — The question whether 
the Income-tax Officer legally proceeded to assess 
the assessee under S. 23 (4) is one of law. 100 
I. C. 774 (2) = A. I. R. 1927 Lah. 288 ; See also 
9 Lab. L. J. 463 = 104 I. C. 127 = A I. K. 1927 
Lah. 691 ; as to the legal effect of the disruption 
of a Joint Hindu family, 103 I. C. 522 = A. I. R. 
1927 Lah. 616 ; the proper legal effect of proved 
facts. 104 I. C. 336 = A. I.R. 1927 Nag. 366 
(46 Cal 189, Fol,). As to what legal presump- 
tion is to be drawn under certain stated circums- 
tances. ( Ibid ) A. I. R, 1927 Nag. 283. 

REFERENCE, WHEN NOT PROPER.— An appli- 
cation under S. 66 (2) for a reference to the High 
Court is incompetent where the assessment has 
been accepted without appeal. 4 Pat. 224 = 86 
I. C. 170. No application lies to state a case 
when Commissioner acts under S. 33. 4 Bur. L. 


J. 102=891. C. 785 (1 ) = A. I. R. 1925 Rang. 
252. When the account books of the previous 
years do not support the verified return and the 
assessee’s statement on oath, and the assessee 
fails to make use of the opportunity given to him 
to substantiate his allegation, held , that the 
Income-tax authorities are entitled to draw a pre- 
sumption horn the state of matters which had 
admittedly existed in previous years and that 
no error of law has been committed by the 
income-tax authorities which would justify 
the High Court calling on the Commissioner 
of Income-tax for a reference. (50 Cal. 907, 
Dist.) 103 I. C. 38 = A. I. R 1927 Nag. 283. 
The question whether the purchase and sale of 
landed property is one of the objects with which 
a company was formed or whether the develop- 
ment of the property m older to earn a continuing 
profit year by year was its real object, is one of 
fact with which the High Court in a reference 
under this section is incompetent to deal, r l!ur. 
L. J. 93 = 11 L. B R. 309 = 1922 L. B. 35 (F.B.). 

Jurisdiction.— I t is only upon a refusal 
under S. 66 (2) that a High Court has jurisdiction 
to order the Commissioner to state the case. 
Where no appeal was preferred under Ss. 31 and 
32 of the Act and there was no refusal by the 
Commissioner. Held , than an application could 
not be maintained before the High Court to 
diiect the Commissioner to state a case 1 I.uck. 
C. 499 = 105 I. C. 556 (2) = A. I. R. 1927 Oudh 
465. Where a que>tion is raised as to the 
assessee’s principal place of business under S. 64 
and the same is decided by the Commissioner or 
Board of Inland Revenue, such decision is final 
and cannot be interfered with. But wheie there 
is a total failure on the part of the Income-tax 
authorities to apply the plain provisions of S. 64 
and an Income-tax officer illegally assumes 
authority to assess as though the assessee’s place 
of business has been finally determined, the High 
Court can direct the Commi>sioner to have a case 
stated and the existence of an alternative remedy 
under S 64 (3) does not affect the case. 49 All. 
616 = 25 A. L. J. 225 = 1001. C. 756 = A. I.R. 
1927 All. 299. Section 66 (2) is express and 
there is no provision in it for any official or even 
foi the Court to extend the time . Therefore the 
Commissioner has no power to extend the time. 
50 Mad. 335 = 25 L. W. 321=38 M. L. T. < H C.) 
109 = (1927) M. W. N. 171 = 100 I. C. 29 r = A. I 
R. 1927 Mad. 545=52 M. L. J, 273. Clause (1) 
to S 66 refers to the leference of a question of 
law either by the Commissioner on his own motion 
or on reference from any income-tax authority 
subordinate to him. It does not contemplate a 
reference at the instance of an assessee. 105 I C. 
167 = A. I. R. 1927 Lah. 513. Nor has the 1 ahore 
High Court any power to issue mandamus direct- 
ing him to refer questions of law to it for opinion 
(49 Mad. 925 =51 M. L J. 650 (S. B.) ; 5 Pat. 
595 (F. B.), 4 Pat. 224, Rel on ; 3 Pat. 664, 
doubted.) 105 I. C. i67 = A. I.R. 1927 Lah. 
513. 

PRACTICE AND PROCEDURE.— In a reference 
to the High Court under S. 66 the finding of fact 
arrived at by the Commissioner is binding on the 
High Court unless it is shown that it was come to 
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(2) Within one month of the passing of an order under section 31 or section 

32, the assessee in respect of whom the order was passed may, by application accom- 
panied by a fee of one hundred rupees or such lesser sum as may be prescribed, 
require the Commissioner to refer to the High Court any question of law arising out of 
such order, and the Commissioner shall, within one month of the receipt of such appli- 
cation, draw up a statement of the case and refer it with his own opinion thereon to 
the High Court : 1 

Provided that, if, in exercise of his power of [revision] 1 under section 33, the 
Commissioner decides the question, the assessee may withdraw his application, and 
if he does so, the fee paid shall be refunded. 

(3) If, on any application being made under sub-section (2), the Commissioner 
refuses to state the case on the ground that no question of law arises, the assessee 
may [within six months from the date on which he is served with notice of the refusal]** 
apply to the High Court, and the High Court, if it is not satisfied of the correctness 
of the Commissioner’s decision, may require the Commissioner to state the case and to 
refer it, and, on receipt of any such requisition, the Commissioner shall state and refer 
the case accordingly. 

(4) If the High Court is not satisfied that tfie statements in a case referred 
under the section are sufficient to enable it to determine the question raised thereby, 
the Court may refer the case back ro the Commissioner by whom it was stated to make 
such additions thereto or alterations therein as the Court may direct in that behalf. 

(5) The High Court upon the hearing of any such case shall decide the ques- 
tions of law raised hereby, and shall deliver its judgment thereon containing the 


by some improper process or by failure to give be entertained and a reference made on such an 
effect to some rule of law. 6 Pat. 29 — 100 I. C. application is without jurisdiction. 6 Lah. 373 = 
897 --S Pat. L. 1 ' 359 = A I. R. 1927 Pat. 133. 90 I C. 1018 = 26 Punj. L. R. 796 — A. I. R. 1925 

Where four persons originally formed an undivid- Lah. 615. High Court has no power to extend 
ed family but subsequently became divided and the limitation period of one month 28 Bom.L R 
were separately assessed to income-tax, four 1096 -98 I. C. 299 — A I. R. 1926 Bom. 566. 
separate applications and deposits are necessary COURT-FEE. — Fee is in respect of application 

to require the Commissioner of Income-tax to as whole and not for each point raised. 84 I. C, 

take action under S. 66 (2). 50 Mad. 335= 521- A. I. R. 1923 Rang. 94. 

52 M L. J. 273. Reference under section — State- ( OSTS. — In an application to the High Court 

meat of case-~Form of. 4 Pat 73 — A. I. R. 1924 to reduce the amount of costs in an Income-tax 
P. 679 ; ( 1924) P. H. C. C. 234 ; 5 Pat. 1 . T. reference, Held , by S. 66 (6) of the Act costs are 
497 = 82 I. C. 653 = 2 Pat. L. R. (Cr. ) 233 = 1924 in the discretion of Court. The Court having 
P.679 See also 35 Cal 953. High Court can exercised its discretion is functus officio and can- 
be moved unJer S. 66 (3) only when assessee is not reopen the matter. L. R. 6 A 218 = 87 I. C. 

competent to apply to Commissioner under S. 66 ygy — A. I. R. 1925 All. 403. All questions re- 

(2). 7 Lah. 226 = 27 Punj. L R 4ii=A.LR 1920 lating to costs and all submissions in which costs 

Lah. 400 Competency of High Court . to issue are involved must be argued and decided at the 

mandamus, when to be questioned 94 I. C. 128 time of hearing and before a final order is drawn 

= A. I. R 1926 Lah. 446. When a judge directs up. L. R. 6 A. 218 = 87 I. C. 797 = A. I. R. 1925 

the Commissioner of Income tax to state a case All. 403. 

for the opinion of the High Court under S. 66 of REFUND OF Tax. — Application to the High 
the Income-tax Act, the question should be so Court to direct Commissioner of Income-tax to 
framed as to leave it to the Court which after- make a reference — Rectification of mistake — 
wards hears the reference to decide the matter on Refund of tax collected. (1925) P. H. C.C. 17 = 
the facts stated by the Commissioner of Income- 86 I. C. 170 = 4 Pat. 224 = A. I. I<. 1925 Pat. 352. 
tax who make-> the reference. 48 Mac! 836= A. Appeal To PRIVY COUNCIL. — See now S. 66- 
I. R. 1925 Mad. 1242 =49 M. L J. 425 Appeal A. The decision of a High Court on a reference 

from Commissioner’s derision — Opinion of the is a judgment within cl. (9) of the Letters Patent, 

High Court to be obtained by stating a case— and an appeal lies to the Privy Council from the 
Point of law not urged before the Income-tax same 64 I. C. 931 — 23 Bom. L. K. 1 102. Subject 
Officer and Commissioner — Effect, L. R 6 A. to the provisions of Ss. 109 and no Civil Pro- 
174 =86 I. C. 27 = 23 A. L. J. 40 = A. I. R. 1925 cedure Code, there is a right of appeal to His 
All. 298(1). Majesty’s Council against the decision of the 

RIGHT -TO APPEAR BY COUNSEL. — Where, on High Court,* on a reference to it under the Indian 

the motion of an assessee, the Board of Revenue Income-tax Act. 18 L. W. 392 = 1924 Mad. 63 
made a reference to the High Court under S. 51 ( 4 ° Cal. 21 Dist.) Sit now Sec. 66- A. tnfra. 

of the Act, the assessee’s Pleader is entitled to be 8ec. 68 ( 2 ) - 1 The word “revision” was substi- 
heard first. 43 Mad. 75=37 M. L. J. 663 (F B.). tuted for “review” by Act III of 1928, Sec. n. 

LIMITATION. — An application for reference Sec.’ 66 (S ). — 2 The words “ within .... refu- 
made under S. 66 (2) more than one month after sal ” in S. 66 (3) were added by Act XI of 1924* 
the order giving use to the application should not S. 10. 
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grounds on which such decision is founded, and shall send to the Commissioner by 
whom the case was stated a copy of such judgment under the seal of the Court and 
the signature of the Registrar, and the Commissioner shall dispose of the case accord- 
ingly, or, if the case arose on a reference from any Income-tax authority subordinate 
to him, shall forward a copy of such judgment to such authority who shall dispose of 
the case conformably to such judgment. 

(6) Where a reference is made to the High Court on the application of an 
assessee, the costs shall be in the discretion of the Court. 

(7) Notwithstanding that a reference has been made under this section to the 
High Court, income*tax shall be payable in accordance with the assessment made in 
the case ; 

Provided that, if the amount of an assessment is reduced as a result of such 
reference, the amount overpaid shall be refunded with such interest as the Commis- 
sioner may allow. 

[(8) For the purposes of this section “ the High Court ” means — 

(a) in relation to North-West Frontier Province and British Baluchistan, the 

High Court of Judicature at Lahore ; 

( b ) in relation to the Province of Ajmer-Merwara, the High Court of Judi- 
cature at Allahabad ; and 

(c) in relation to the Province of Coorg, the High Court of Judicature at 
Madras.] 1 

a [66-A. (1) When any case ha.-* been referred to tne High Court under S. 66 

it shall be heard by a Bench of not less than two Judges 
References to be heard by ^ Court, and in respect of such case the provi- 

appeaUo^lie irf \ena incases sions of section 98 of the Code of Civil Procedure, 1908, 
to Privy Council. shall, so far as may be, apply notwithstanding anything 

contained in the Letters Patent of any High Court estab- 
lished by Letters Patent or in any other law for the time being in force. 

(2) An appeal shall lie to His Majesty in Council from any judgment of the 
High Court delivered on a reference made under section 66 in any case which the 
High Court certifies to be a fit one for appeal to His Majesty in Council. 

(3) The provisions of the Code of Civil Procedure, 1908, relating to appeals to 
His Majesty in Council shall, so far as may be, apply in the case of appeals under this 
section in like manner as they apply in the case of appeals from decrees of a High 
Court : 

Provided that nothing in this sub-section shall be deemed to affect the provi- 
sions of sub-section (5) or sub-section (7) of section 66 ; 

Provided, further, that the High Court may, on petition made for the execution 
of the order of His Majesty in Council in respect of any costs awarded thereby, trans- 
mit the order for execution to any Court subordinate to the High Court. 

(4) Where the judgment of the High Court is varied or reversed in appeal 
under this section, effect shall be given to the order of His Majesty in Council in the 
manner provided in sub-sections (5) and (7) of section 66 in the case of a judgment of 
the High Court. 

(5) Nothing in this section shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty's pleasure in receiv- 
ing or rejecting appeals to His Majesty in Council, or otherwise howsoever, or 


Seo. 66 (8). — 1 Inserted by Act XXIV of 1926, 
S. 7. 

Sec. 66-A — 2 Inserted by Act XXIV of 1926, 
S. 8. The intention of the legislature in adding 
66-A was to enable an appeal to HU Majesty in 
Council in cases in which the High Court could 
certify that the question of law involved was one 
of great private or public importance. 8 Lah. 269 
-A. I. R. 1927 Lah. 181. See also 54 I. C. 421 =* 
8 Pat. L. T. 791 - 25 A. L. J. 964 =4 (X W. N. 


1053* A. I. R. 1927 P. C. 242=53 M. L. J. 819 
(P. C.). The fact that the decision sought to 
be appealed against might affect the action or 
the position of other companies who sought to 
evade payment of income-tax by adopting the 
method that was adopted by the assessee in the 
case is not sufficient for the granting of the certi- 
ficate. 8 Lah. 269 = 28 Punj. L- R. 443 = 100 I.C. 
97=* A. I. R. 1927 Lah. 181. 
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(^) to interfere with any rules made by the Judicial Committee of the Privy 
Council, and for the time being in force, for the presentation of appeals to His 
Majesty in Council, or their conduct before the said Judicial Committee.] 

67. No suit shall be brought in any Civil Court to set aside or modify any 


Bar of suits in Civil Court. 


assessment made under this Act, and no prosecution, suit 
or other proceeding shall lie against any Government 
officer for any thing in good faith done or intended to be done under this Act. 

RepeaIs - 68 . [Repealed by Act XU of 1927 .] 


THE SCHEDULE. 


Enactments Repealed.! 


THE INDEMNITY ACT (XXVII OF 1919). 

PREFATORY NOTE The following is the statement of objects and reasons. 
The object of this Bill is to indemnity officers of Government and other persons for acts- 
done bona fide in the course of martial law during the recent disorders, and to provide for 
the continuance of the sentences passed by courts established under martial law. 

Such legislation is inevitable after a period of martial law, which is in its nature an 
extra legal proceeding. If officers are called on to discharge onerous and difficult duties 
in i time of emergency' they are to receive reasonable protection. The Bill goes no fur- 
ther than is necessary to effect this purpose. It gives protection only to acts done in 
good faith and in a reasonable belief that they were necessary for the purpose of restoring 
or maintaining order. It thus leaves open the question of fact in any given case to be 
considered by the intended Committee of inquiry, and does nothing to prejudice the com- 
mittee *s findings or the action which Government may take upon its report. Again while 
continuing the operation of sentences framed by summary courts established under martial 
law, the Bill does not affect appeals to the Privy Council from such sentences, nor does it 
relate at all to sentences passed or punishments inflicted by Commissions appointed under 
the Martial Law Ordinance, 1919. The Bill moreover provides for the payment of compen- 
sation m respect of property taken or used during martial law — (See Fort. St. G. Gov . Gaz. 
Part HI, 7tli Oct. 1919, pp. 153-154. 


[25 th September , 1919 .] 

An Act to indemnify officers of Government and other persons in respect of 
certain acts done under martial law , and to provide for other matters in 
connection therewith . 

WHEREAS owing to the recent disorders in certain districts in the Punjab and 
in other parts of India, martial law has been enforced ; and 

WHEREAS it is expedient to indemnify officers of Government and other persons 
in respect of acts, matters and things ordered or done or purporting to have been 
ordered or done for the purpose of maintaining or restoring order, provided that such 


Sec, 67. — Sec. 67 is not ultra vires by virtue of 
S. 32 of Government of India Act, because a suit 
for recovery of the tax paid would not have lain 
against the East India Company piior to 1858. 5 
Rang. 825. When a statute confers exclusive 
powers over a subject-matter on an authority, the 
Civil Court cannot interfere ; but it will interfere 
if the authority purports to exercise those 
powers on what is not the subject-matter. 62 I. 
C. 394. Suit contesting validity of assessment 
order — If maintainable — jurisdiction of Civil 
Court, 18 S. L. R. 68 = A. I. K. 1925 S. 130. 
The Income tax Act creates a special jurisdic- 
tion and provides a special remedy against order 
of assessment Where the Collector professes to 
tax income only and has not levied an assessment 
on any of the classes of income excepted under 
the Act, he exercises only a jurisdiction under 
the Act and a suit will not lie in a Civil Court 
challenging his order, even if there are errors in 
calculation. 78 I. C. 940=1925 S. 130. Civil 
Court has no jurisdiction where'income only is 
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taxed. 18 S. L. R. 68 = A, I. R. 1025 Sind 130. 
Refusal to make a return of income on alleged 
error of description — Assessment by income-tax 
ofheer — Suit for refund of tax paid not maintain- 
able see 5 Rang 825. A suit by an executor of a 
deceased for a declaration that he is not liable to 
pay income-tax is barred. 42 Cal. 151=261. C. 
893 = i9C.W.N. 138. In assessing income tax, the 
Collector has to determine uhat is the income 
and what is the outgoing which ought to be legiti- 
mately deducted. A mistake by the Collector in 
his decision cannot be rectified by a Civil Court 
in a suit brought before it for the purpose. 62 
I. C. 394. Act does not prohibit a suit for decla- 
ration that an assessment is ultra vires, 27 Bom. 
L.R. 1507. An application to have a firm regis- 
tered under rule 2 of the Indian Income-tax Act,. 
1922, must be made on or before the date when a 
return is due under S. 22 (*) of the Act, 27 
Bom. L. R. 223=86 I.C. 85i«A.I.R. 1925 Bom. 
247 (2). 

1 \ Repealed by Act , XIJ of 1927]. 
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acts, matters or things were ordered or done in good faith and in a reasonable belief 
that they were necessary for the said purposes ; and 

WHEREAS certain persons have been convicted by courts and other authorities 
•constituted or appointed under martial law, and it is expedient to confirm and provide 
for the continuance of certain sentences passed by such courts or authorities ; it is 
hereby enacted as follows : — 

Short title. 1 . This Act may be called The INDEMNITV ACT, 1919. 

2. No suit or other legal proceeding whatsoever, whether civil or criminal, shall 

lie in any Court of Law against any officer of Government, 
Indemnity of Government w h et h er civil or military, or against any other person act* 

certain acts ing under the orders of any such officer for or on account 

of or in respect of any act, matter or thing ordered or done 
or purporting to have been ordered or done for the purpose of maintaining or restor- 
ing order in any part of British India where martial law was enforced, on or after the 
30th of March, 1919, and before the 26th of August, 1919, by any such officer or person: 
provided that such officer or person has acted in good faith and in a reasonable belief 
that his action was necessary for the said purposes ; 

and if any such proceeding has been instituted before the passing of this Act 
it is hereby discharged. 

3. For the purposes of section 2 a certificate of a Secretary to Government that any 

act was done under the orders of an officer of Government 
Rules o evidence. shall conclusive proof thereof, and all action taken for 

aforesaid purposes shall be deemed to have been taken in good faith and in a reasona- 
able belief that it was necessary therefor unless the contrary is proved. 

4. Every person confined under and by virtue of any sentence passed by a court 

. . or other authority constituted or appointed und<-r martial 

ance°0f man'ial 1 law sen"! jaw and acting in a judicial capacity shall be deemed to 

have been lawfully confined and shall continue liable to 
confinement until the expiration of such sentence, or until released by the Governor- 
General in Council or otherwise discharged by lawful authority. 

5. Where under martial law the property of any person has been taken or used 

by any officer of Government, whether civil or military, the 
lo^uTb^M e in tT P Mn Governor-General in Council shall pay to such person 
acts< reasonable compensation for any loss immediately attribu- 

table to such taking or using, to be assessed upon failure 
of agreement by a person holding judicial office not inferior to that of a District Judge 
to be appointed by the Government in this behalf. 

Savings. 6 . Nothing in this Act shall — 

(а) apply to any sentence passed or punishment inflicted by or under the 
orders of any Commission appointed under the Martial Law Ordinance, 1919, 

(б) be deemed to bar a full and unqualified exercise of His Majesty’s pleasure 
in receiving or rejecting appeals to His Majesty in Council or to affect any question or 
matter to be decided therein, or 

(c) prevent the institution of proceedings by or on behalf of the Government 
against any person in respect of any matter whatsoever. 


THE INHERITANCE ACT (XXX OF 1839).i 

Short title given, Act 14 of 1897. 

Rep. (except as to intestacies occurriug before 1st January, 1866), Act 8 of 1868. 
Rep. in pt. Act 12 of 1891. 


1 SHORT title. “ The Inheritance Act, 1839” 
See the Indian Short Titles Act, 1897 (XIV of 
1897) The whole Act, except as to intestaries 
occurring before 1st January, 1866, was repealed 
by Act, VIII of 1868. As to inheritance, where 
descent took place before rst January, 1866, the 
Act has been declared, by the Laws Local 


Extent Act, 1874, S. 3, to be in force in the whole 
of British India except as regards the Scheduled 
Districts, Section 29 of the Trustees and Mort- 
gagees Powers Act, 1866 (28 of 1866), is to be 
read as part of Act 30 of 1839- See Act 28 of 
1866, Sec. 29 infra . 



THE INHERITANCE ACT (XXX OF 1839). 


1*75 


s.n 


S. 1 rep. in pt., Act io of 1914. 

Supplemented, Act 28 of 1866, s. 29. _ 

Declared in force throughout British India except as regards the Scheduled Districts, Act 
of 1874, s. 3. 


THE INHERITANCE ACT (XXX OF 1839). 


CONTENTS. 


Sections. 

1. Preamble. 

“Interpretation.” 

“Land ” 

“The Purchaser.” 

“Descent.” 

“Descendants.” 

“Person last entitled.” 

“Assurance ” 

2. Descent shall always be ttaced from the 
purchaser but the last ouner shall be considered 
to be the purchaser, unless the contrary be pro- 
ved. 

3. Heir entitled under a will, shall take as 
devisee, and a limitation to the grantor or his 
heirs shall create an estate by purchase 

4. Where heirs take by purchase under 
limitations to the heirs of their ancestors, the 
land shall descend as if the ancestsr had been 
the purchaser. 

5. Brothers, etc., shall trace descent through 


Sections. 

their parent. 

6. Lineal ancestor may be heir in preference 
to collateral persons claiming through him. 

7. The male line to be preferred 

8. The mother of more remote male 
ancestor, to be preferred to the mother of the 
less remote male ancestor. 

9. Half blood, it on the part of a male an- 
cestor to inherit after the whole blood of the 
same degree ; if on the part of a female ancestor 
after her. 

10. After the death of a person attainted, his 
discendants may inherit. 

1 1. Act not to extend to any descent before 
l'-t July, 1840. 

12. Limitations made before the 1st July, 
1*40, to the heirs of a person then living, shall 
take effect as if the Act had not been made. 

13. Saving of certain inheritance and juris- 
diction. 


[1 6th December , 1839.] 

An Act for the amendment of the Law of Inheritance. 

1 . WHEREAS it is expedient to extend the amend- 
Preamble. ments in the English law of inheritance contained in the 

1 Statute 3rd and 4th William IV, Chapter CVI, to the territories of the East India 
Company in cases which, but for the passing of this Act, would be governed by the 
English law of inheritance as it existed previously to the passing of the aforesaid 
statute ; 


It is hereby enacted that the words and expressions hereinafter mentioned, 
which in their ordinary signification have a more confined 
Interpretation. or a different meaning, shall in this Act, except where the 

nature of the provision or the context of the Act shall exclude such construction, be 
interpreted as follows ; (that is to c ay.) 


the word “ land ” shall extend to messuages, and all other hereditaments, 
whether corporal or incorporal, and whether freehold or 
Land * of any other tenure, and to money to be laid out in the 

purchase of land, and to chattels and other personal property transmissible to heirs, 
and also to any share of the same hereditaments and properties or any of them, and 
to any estate of inheritance or estate for any life or lives, or other estate transmissi- 
ble to heirs, and to any possibility, right or title of entry or action, and a»y other 
interest capable of being inherited, and whether the same estates, possibilities, rights, 
titles and interests, or any of them, shall be in possession, reversion, remainder or 
contingency ; 


and the words 

“The purchaser.” 


they purchaser ” shall mean the person who last acquired the 
land otherwise than by descent, or than by any escheat, 
partition or enclosure, by the effect of which the land 


1 Short title, “ The Inheritance Act, 1833.” Viet., c. 14). 
See the Short Titles Act, 1896 (59 & 60 
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and the expression 
Person last entitled” 


Descent shall always be 
traced from the purchaser, 
but the last owner shall be 
considered to be the pui chaser, 
unless the contrary to be pro- 
ved 


shall have become part of or descendible in the same manner as other land acquired 
by descent ; 

and the word “ descent ” shall mean the title to inherit land by reason of con- 
sanguinity. as well where the heir shall be an ancestor or 

Descent ” collateral relation as where he shall be a child or other 

issue ; 

and the expression “ descendants ” of any ancestor shall 
“ Descendants ’ extend to all persons who must trace their descent through 

such ancestor ; 

and the expression “ the person last entitled to land ” shall extend to the last 
person who had a tight thereto, whether he did or did not 
“ Person last entitled” obtain the possession or the receipt of rents and profits. 

thereof ; 

and the word “assurance” shall mean any deed or instru- 
“ Assurance ’ ment other than a will by which any land shall be con- 

veyed or transferred at law or in equity ; 

L * ■ * J 1 

2. [ * *] In every case descent shall be traced from the purchaser, 

n shall alwa -s be anc * t0 the * ntent that tiae P e ^igree may never be carried 
traced Ce from *he ^un'haser! further back than the circumstances of the case and the 
but the last owner shall be nature ef the title shall require, the person last entitled to 
considered to be the puichaser, the land shall, for the purposes of this Act, be considered 
unless the contrary to be pro- to ft ave been t b e p Urc haser thereof, unless it shall be 
ved proved that he inherited the same, in which case the 

person from whom he inherited the same shall be considered to have been the pur- 
chaser, unless it shall be proved that he inherited the same, and in like manner the 
last person from whom the land shall be proved to have been inherited shall in every 
case be considered to have been the purchaser unless it shall be proved that he 
inherited the same. 

3. When any land shall have been devised by any testator who shall die after 

the first day of July one thousand eight hundred and forty,. 
Heir entitled under a will t0 h e i r or to the person who shall be the heir of such 

Hmitatkin 6 to'the'grantor or his testator, such heir shall be considered to have acquired 
heirs shall create an estate by the land as a devisee and not by descent ; and, when any 
purchase. land shall have been limited by any assurance executed 

after the said first day of July one thousand eight hundred 
and forty to the person or the heirs of the person who shall thereby have conveyed 
the same land, such person shall be considered to have acquired the same as a pur- 
chaser by virtue of such assurance, and shall not be considered to be entitled thereto 
as his former estate or part thereof. 

4 . ( * * * ) When any person shall have acquired any land by purchase 

under a limitation to the heirs or to the heirs of the body 
chase'uifderVimitatitHis to *tbe of any of his ancestors contained in an assurance exe- 
heirs of their ancestors, the cuted after the said hrst da y July one thousand eight 
lands shall descend as if the hundred and forty, or under a limitation to the heir or to 
ancestor had been the pur* the heirs of the body of any of his ancestors, or under any 
chaser * limitation having the same effect, contained in a will of 

any testator who shall depart this life after the said first day of July one thousand 
eight hundred and forty, then and in any of such cases such land shall descend, and 
the descent thereof shall be traced, as if the ancestor named in such limitation had 
been the purchaser of such land. 


Heir entitled under a will 
shall take a* devisee, and a 
limitation to the grantor or his 
heirs shall create an estate by 
purchase. 


Where heirs take by pur- 
chase under limitations to the 
heirs of their ancestors, the 
lands shall descend as if the 
ancestor had been the pur- 
chaser. 


g ec> l.— !Last portion in section I repealed furthrr enacted, that ” in Ss. 2 and 4 to 6 were 
by Act X of 1914, Sch. II. repealed by the Repealing and Amending Act 

Ss. 2 4, 6,6. -The words “And it is hereby (XII of 1891.) 
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5. [ * * * ] No brother or sister shall be 

d e sce 0 n t I'Th;ough C Vhei h r a "arem. e considered to inherit immediately from his or her brother 

or sister, but every descent from a brother or sister shall 
be traced through the parent. 

6 . [ * * * ] Every lineal ancestor shall be capable of being heir to any 

of his issue, and, in every case where there shall be no 
Lineal ancestor may be 0 f ^ p Urc h a ser, his nearest lineal ancestor shall 

persons claiming through him. be his heir in preference to any person who would have 

been entitled to inherit, either by tracing his descent 
through such lineal ancestor, or in consequence of there being no descendant of such 
lineal ancestor, so that the father shall be preferred to a brother or sister, and a more 
remote lineal ancestor to any of his issue, other than a nearer lineal ancestor or his 
issue. 


7. [ 14 * ] None of the maternal ancestors of the person from 

whom the descent is to be traced, nor any of their des- 
1 he male line to be preferre cendants, shall be capable of inheriting: until all his 
paternal ancestors and their descendants shall have failed ; and [ * * ] no female 

paternal ancestor of such person, nor any of her descendants shall be capable of 
inheriting until all his male paternal ancestors and their descendants shall have failed; 
and l '' * ] no female maternal ancestor of c uch person, or any of her descendants, 

shall be capable of inheriting until all his male maternal ancestors and their descen- 
dants shall have failed. 

8. [ * * * j Where there shall be a failure of male paternal 

ancestors of the person from whom the descent is to be 

male* 6 ancestor °to *be " pefe*°ed traced - and their descendants, the mother of his more 
to the mother of the less re- remote male paternal ancestors, or her descendants, shall 
mote male ancestor. be the heir or heirs of such person, in preference to the 

mother of a less remote male paternal ancestors, or her 
descendants ; and where there shall be a failure of male maternal ancestors, of such 
person, and their descendants, the mother of his more remote male maternal ancestor 
and her descendants shall be the heir or heirs of such person in preference to the 
mother of a less remote male maternal ancestor and her descendants. 


9. [ * * ] Any person related to the person from whom the 

descent is to be traced by the half blood shall be capable 
of being his heir, and the place in which any such relation 
by the half blood shall stand in the order of inheritance, 
so as to be entitled to inherit, shall be next after any rela- 
tion in the same degree of the whole blood, and his issue, 
where the common ancestor shall be a male, and next after 
the common ancestor where such common ancestor shall be a female, so that the bro- 
ther of the half blood on the part of the father shall inherit next after the sisters of 
the whole blood on the par; of the father and their issue, and the brother of the half 
blood on the part of the mother shall inherit next after the mother. 


Half blood, if on the part 
of a male ancestor, to inherit 
after the whole blood of the 
same degree ; if on the p?rt 
of a female ancestor, after her. 


10. .[ * * *] When the person from whom the descent of any land is to be 

traced shall have had any relation who, having been at- 

attainted, hlf detcendan^may ta j nted - , shal > bave d *_ ed befor « suC , h descent sha11 haVe 
inherit. taken place, then such attainder shall not prevent any 

person from inheriting such land who would have been 
capable of inheriting the same by tracing his descent through such relation if he had 
not been attainted, unless such land shall have escheated in consequence of such 
attainder before the first day of July one throusand eight hundred and forty. 


8ec«. 4 to 9 — Certain formal words, which Sees. 10 to 13.— Certain formal words in the 
were repealed by the Repealing and Amending beginning were repealed by Act XII of 1891. 

Act (XII of 1891), have been omitted. 
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11. [ * * * ] This Act shall not extend to any 

descent which shall take place on the death of any per- 
son who shall die before the said first day of July one 
thousand eight hundred and forty. 

12. [ * * ] Where any assurance executed before the said first day of 

July, one thousand eight hundred and forty, or the will of 
any person who shall die before that time, shall contain 
any limitation or gift to the heir of heirs of any person 
under which the person or persons answering the descrip- 
tion of heir shall be entitled to an estate by purchase, 
then the person or persons who would have answered 

such description of heir if this Act had not been made shall become entitled by virtue 
of such limitation or gift, whether the person named as ancestor shall or shall not be 
living at the time aforesaid. 

13. [ * * ] This Act shall not be construed to affect inheritances of 

... land which are not subject to the English law of inheri- 

tanceTifd jurisdiction, mhen ’ tance ’ or to extend or alter the jurisdiction of any of Her 

Majesty’s Courts of Justice. 


Act not to extent to any 
descent before 1 st July, 1840 . 


Limitations made before the 
1 st July, 1840 , to the heirs of 
a person then living, shall take 
effect as if the Act had not 
been made. 


THE INDIAN INSOLVENCY RULES ACT (X OF 1898)i. 

S. 1 rep. in pt., Act 10 of 1914. 

8 s. 2, 3 rep., Act 3 of 1909. 

PREFATORY NOTE. — The Hon’ble Mr. Chalmers in moving for leave to intro- 
duce a Bill to make provision for certain masters connected with Insolvency said : — 

“ The Bill is very simple one and consists of two clauses. Its object is to remove 
some doubts which have arisen as to the extent of the powers of the High Courts to 
frame rules under section 76 of the Indian Insolvency Act of 1848 and at the same time to 
confirm certain rules which were made by the Bombay High Court in 1878 under those 
powers and which have been acted upon ever since, but with respect to the validity of 
which doubts have arisen from time to time ( Fort St. George Gazette. 3 Mav, 1898, 

P. 12.) 

Statement of Objects and Reasons to Indian Insolvency Rules Act, 1898. 

This Bill is intended to remove some doubts which have from time to time arisen as- 
to the extent of the Powers of a High Court to frame rules under sections 15 and 76 of the 
Indian Insolvency Act, 1848 (11 & 12 Viet., C. 21) and at the same time to validate and 
confirm certain rules which were made by the Bombay High Court in 1878 in pursuance of 
the said provisions. 


[2nd September , 1898.] 

An Act to make provision for certain matters connected with Insolvency. 

WHEREAS doubts have arisen as to the extent of the power to make rules- 
conferred by sections, 15 and 76 of the Indian Insolvency Act, 1848, 1 2 and whereas it 
is expedient to remove those doubts and to confirm certain rules which where made 
by the High Court of Judicature at Bombay on the thirty-first day of July, 1878 ; It 
is hereby enacted as follows: — 

Short title and commence 1 . (1) This Act may be called THE INDIAN INSOL- 

raent. VENCY RULES ACT, 1898 ; j/‘ ] 3 

(2) [ * * * j 3 

2 . 4 The power to make rules conferred by sections 15 and 76 of the Indian 

Insolvency Act, 1848, shall be deemed to include, and to- 
r to T mak , e have included, a power to make rules for the audit of the 

vency Act, 1848 accounts of the official assignee, and for paying for the 

costs of such audit and for paying the reasonable costs, 
charges and allowances of the official assignee, out of the funds in the hands of the 
official assignee. 

1 For Statement of Objects and Reasons, see procedure made by the High Court, Madras. 
Gazette of India, 1898, Pt. V, p. 275; for Pro- uader this Act. See Fort St George Gazette, 
ceedings in Council, see ibid , 1898, Pt. VI, pp. 1905, Supplement, dated and May, 1905. 

29* and 366. 3 Kepealed by Act X of 1914, Sch. II. 

2 fees. 1 and 2 —For rules as to practice and 4 8eo«. 2 and 3 .— Repealed by Act III of 1909. 
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Confirmation of rules made 3. 1 The rules made, in exercise of the aforesaid 

on the 31st July, 1878, by the power, by the High Court of Judicature at Bombay on the 
Bombay High Court. thirty-first day of July, 1878, are hereby confirmed. 

4. The' Chief Justice of the said Court may, with the previous sanction of the 
„. . . , tl Governor-General in Council pay to the present official 

for pension SS18nee S a ° WanCe assignee, out of the interest on the Unclaimed Dividend 

Account, such sum by way of pension on retirement, or 
bonus in lieu thereof, as may be reasonable and proper having regard to the length 
nature and conditions of his service. 


THE INSURANCE COMPANIES ACT (XX OF 1928). 

An Act further to amend the Indian Life Assurance Companies Act , 1912, for 
certain purposes , and to provide for the collection of statistical informa- 
tion in respect of insurance business other than life assurance business. 
WHEREAS it is expedient further to amend the Indian Life Assurance Companies 
Act, 1912, for certain purposes hereinafter appearing, and to provide for the collec- 
tion of statistical information in respect of insurance business other than life assur- 
ance business ; It is hereby enacted as follows : — 

PART I. 

Preliminary. 

Short title, extent and com- 1. (i) This Act may be called THS INDIAN IN- 

mencement. , SURANCE COMPANIES ACT, 1928. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

(3) It shall come into force on such date as the Governor-General in Council 
may, by notification in the Gazette of India , appoint. 


PART II. 

Amendments to the Indian Life Assurance Companies Act , 1912. 

[Sections 2 to 5 inserted in iheir proper places.] 

PART III. 

Provisions as to Life Insurance other than Life Assurance business . 

6 . In this part, unless there is anything repugnant in the subject or context, — 

(а) “ Certified” in relation to any copy or translation of a document required 

to be furnished by or on behalf of an insurance company. 
Definitions. means certified by a responsible officer of the company 

to be a true copy or a correct translation, as the case may be ; 

(б) “insurance company” means any person who transacts in British India the 
business of effecting contracts of insurance against any risk ; 

(c) expressions used in this Act and defined in the Indian Life Assurance 
Companies Act, 1912, shall have the meanings assigned to them respectively in that 
Act. 

7. Every insurance company which does not transact life assurance business in 

British India shall, within six months after the close of 
w^ ePO GoveL a r C - C G 0 “nera’l 'In each financial year or within such further period as the 
Council. Governor-General in Council may in any case for special 

reasons allow, deposit with the Governor-General in 
Council four copies of every report on the affairs of the company, and of every balance 
sheet, revenue account an profit and loss account, in respect of that year, which has 
been submitted to its shareholders or policyholders, and also, in the case of a com- 
pany whose head office is situated outside British India, four copies of such of the 
aforementioned documents as are required by law to be submitted to the Government 
of the country in which the head office is situated. 


1 Si. 2 and 3 .— Repealed by Act III of 1909. 
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8 . The following statements shall be appended to every revenue account (other 

than a life assurance revenue account) deposited by an 
Statements to be appended i nsuranC e company with Governor-General in Council in 
to revenue compliance with section 7 or with the provisions of the 

Indian Life Assurance Companies Act, 1912, as respects the year and the class of 
insurance business to which the revenue account relates, namely, statements 
showing — 

(1) in respect of premium income for which credit is taken in the revenue 
account, the amount of premiums derived from business effected in India, 

(2) in respect of claims, the amount of the claims paid in the year of account 
under policies effected in India — 

(a) to claimants in India, and 

( b ) to claimants outside India. 

9 . There shall be appended to every balance sheet deposited by an insurance 

company with the Governor-General in Council in com- 
Statementof Indian assets. p ii a nce with section 7 a statement showing, in such form 
as the Governor General in Council may prescribe, a classified summary of the invest- 
ments of the company in India in Government securities and in Indian concerns and 
other Indian assets held by the company. 

10 . At least one copy of every document deposited by an insurance company 

with the Governor-General in Council in accordance with 
Signing of documents. the requirements of section 7, section 8 or section 9 shall 

be signed in the manner provided in section 11 of the Indian Life Assurance Com- 
panies Act, 1912. # 

11. If any portion of any document required to be deposited under section 7, 

section 8 or section 9 by an insurance company with the 
Certified copies of verna- Governor-General in Council is not written in the 
lu a* tot a men is. English language, a certified translation thereof shall be 

furnished along with each copy of the document. 

12. Every insurance company which does not transact life assurance business 

in British India shall, within one month from the com- 
Particulars to be filed. mencement of this Act or before it begins to carry on 

business, whichever is later, furnish to the Governor-General in Council — 

(а) the full address of the principal office of the company in British India ; 

(б) the names of the directors, the principal officer and the auditor of the 
company in British India ; 

(c) a statement of the classes of insurance business carried on or intended to 
be carried on by the company in British India ; 

(d) a certified copy of the charter, statutes, deed of settlement or memo- 
randum and articles of the company, or other instrument constituting or defining the 
constitution of the company, and, if the instrument is not written in the English 
language, a certified translation thereof ; 

(e) in the case of any such company established outside British India, the 
names and addresses of some one or more persons resident in British India, authoris- 
ed to accept on behalf of the company service of process and any notice required to 
be served on the company ; 

and, in the event of any alteration being made in the address of the principal office 
or in such classes of business or in any such instrument as aforesaid or in the name 
of any such person, the company shall forthwith furnish to the Governor-General in 
Council particulars of the alteration. 

13 Every document deposited with the Governor-General in Council, in compliance 

with section 7, section 8 or section 9, or a certified copy 
documents and lnspectl0n of of such document, shall be kept by the Registrar, and any 

such documents or copies shall be open to inspection, and 
any person may procure a copy of any such document or of any part thereof on pay- 
ment of a fee of six annas for every hundred words or fractional part thereof required 
to be copied. 
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14. (1) Every document deposited with the Governor-General in Council in com- 

_ . , . , pliance with section 7, section 8 or section 9 which has 

vi ence o ocuments. been cert jfi ec | by the Registrar to be a document so de- 
posited shall be deemed to be a document SO deposited. 

(2) Every such decument purporting to be certified by the Registrar to be a copy 
of a document so deposited shall be deemed to be a copy of that document, sftall 
be received in evidence as if it were the original document, unless some ^kriatipn 
between it and the original document be proved. 

15. The Governor-General in Council shall, fropi time to time, cause to be publish- 

ed, in such mahner as he may direct, a summary of the 
to be'puMbhed aCC ° Unt8 ’ etC ‘* accounts, balance sheets and statements deposited with 

1 him in compliance with section 7, section 8 or section 9, 

and may append to such summary any note of the Governor-General in Council thereon 
and any correspondence in relation thereto. 

16. Any insurance company which makes default in complying with any of the 

requirements of this Part, and every director, manager or 
with Act? non - com P liance secretary, or other officer or agent of, or partner in, the 

company who is knowingly a party to the default, shall be 
punishable in the manner provided in section 34 of the Indian Life Assurance Com- 
panies Act, 1912. 

17. If any account, balance sheet, statement or other document required by the 
provisions of section 7, section 8 or section 9 is false in any 
particular to the knowledge of any person who signs it, 
such person shall be punishable in the manner provided 

in section 35 of the Indian Life Assurance Companies Act, 1912. 

18. No Court inferior to that of a Presidency Magis- 
Cogmzance of offences. trate or a Magistrate of the first class shall try any 

offence under this Act. 

19. A person transacting the business of reinsuring contracts of insurance effect- 
ed by any other person in the course of any class of busi- 
ness other than life assurance business shall not, by rea- 
son only of that fact, be deemed to be transacting insur- 
ance business of that class. 

20 . The Governor- General in Council may, by notification in the Gazette oj 

India and subject to such restrictions and conditions as 
Exemption. he t hj n ks fit, exempt from all or any of the provisions of 

this Act any provident insurance society registered under the Provident Insurance 
Societies A:!, 1912. 


Penalty for falsifying docu- 
ments. 


Application of Part III to 
re-insurance business. 


THE INTEREST ACT (XXXII OF 1839.)i 

The Interest Act (XXXII of 1839). 

Short title given, Act 14 of 1897. 

Declared in force — 

Throughout British India except as regards the Scheduled Districts, Act 15 of 1874, S. 3, 


[30 th December , 1839.] 

An Act concerning the allowance of Interest in certain cases . 

WHEREAS it is expedient to extend to the territories under the Government of 
the East India Company, as well within the jurisdiction of 
Preamble, Her Majesty's Courts as elsewhere, the provisions of a the 

Statute 3rd 4th William IV, Chapter 42, Section *28, concerning the allowance ol 
interest i& ceiiain ca«es, y . 


1 Short title, “The lM$r£st Act, i83Sk f ” 
the Indian Short Titles Act (14 of 1897). 

2 CanuT TITT V, “Tfc* Pr/VaHnr 


See 


2 SHORT TITLE- — “The Civil 
161 


Procedure Act, 


1833.” See the Short Titles Act, 1896 (58 & fio 
Viet., c. 14). 




1 Z &2 THE CIVIL COURT MANUAL. ES. 1 

1 . It is, therefore, hereby enacted that, upon all debts or sums certain payable 
at a certain time or otherwise, the Court before which 
Power of Coart to allow such debts or sums may be recovered may, if it shall 
interest. think fit, allow interest to the creditor at a rate not ex- 

ceeding the current rate of interest from the time when 


Sec. 1— Case Law— allowance of in- 
terest IN CERTAIN CASES.- The Act is only an 
enabling Act by which the Court is vested with a 
discretion to grant interest in certain cases, but 
does not create a right to interest in tavour of 
creditors, which, of itself, could be made the sub- 
ject matter of a suit. I C.W.N .219. But see also 
4 Bom. L. R. 205. (1920) M.W.N. 717 = 40 M.L. 
J. 18 = 12 L. W. 56 i ; 75 I.C. 64 f 21 N.L.R. 16 = 
1925 Nag. 451 ; 31 Bom. 354. Interest before 
suit cannot be decreed if the case is not covered 
either by the Interest Act or by S. 7} of the Con- 
tract Act. 4 C.W.N. Si8 = 27 C. 814. See also 
D.C R., Part II, 7 ; 19 p. L, I<. 1902 = 104 P. R. 

l$oi ; 37 P.R. 1867. 54 I. C. 431 ; 41 A. 254- 
17 A.L.J. 829 = 21 I.C. 253 ; 40 M.L.J 18 = 12 L. 
W. 568 = 75 I.C. 64. Act is not exhaustive of all 
claims as to interest and it is open to the courts 
in India to award interest in cases not co.ning 
within the purview of the Act, on principles of 
equity. Act does not apply to an unascertained 
sum such as the profits of a trade. 42 M. 65 1 = 
25 M.L.T. 242=36 M.L.J. 456 = (1919) M.W.N. 
464 = 52 I.C. 505 ;z 4 L.W. 657=51 M.L.J. 633 ; 
A. I K. 1927 Mad. 59. See also (1920) M.W.N. 
717 =40 M. L. J. 18=12 L.W. 568 ; 7 <j I.C. 64 = 
1923 Lah. 302 ; 71 I.C. 257 ; 47 M. 1.. J. 312 ; 20 
L. W . 195 = (^1924) M.W.N. 499; 1925 Mad. 46 = 
81 I. C 536 = 47 M. L.J. 312. If there is no 
agreement between the parties to pay intereNt, 
interest may be allowed by way of damages 
though not authorised by the Interests Act and 
where the practice of the Court is not to allow 
more than 6 per cent, interest by way of damages 
the principle should be adhered to. (42 M. 661, 
31 B. 3^4 and 22 C.W.N. 488, relied on ; 20 M. 

481, dist.) 105 I.C. 836 = 4 O. W N. 1061. It 
has however, been held in a recent case by the 
Bombay High Court, that interest cannot be 
awarded by way of damages apart from 
the special provisions of the Interest Act. 
25 Bom L. R. 817. In the absence of an 
agreement or usage giving a right to interest and 
of a written demand giving notice that interest 
would be claimed a creditor will not be entitled 
to interest 19 P. L. R. 1902 = 104 P. R. 1902; 
22 A. L J. 558 (40 A. 497 = 17 A. L.J. 177 Ret 
to.) See also 1922 Mad. 1279 = 2? L. W. 490, 
Per curiam — “It is clear that neither under the 
common law nor, under the Indian Contract Act 
can interest be claimed upon a debt unless there 
has been either an express promise to pay interest 
or such promise is to be implied from the usage 
of trade or other circumstances.” 8 Lah 524 = 9 
Lah. L. j. 149 = 28 Punj. L. R. 174 = 101 I, C- 
644 = A. I. R. 1927 Lah. 287. Interest cannot 
be allowed merely on the ground that the debtor 
delayed the payment of debt due by him. 8 
P.R. 1914 = 266 P. L. R, 1913 = 20 T. C. 194. 
(55 P. R. 1901 = 104 P. R. 1901 ; 19 p. L. R. 
1902, Exp. and Ref. 30 B. 226 = 7 Bom. L. R. 
99 S» Ref*) on oral contract— Absence, of 
demand — whether interest before suit recover- 
able. 20 M. 481 =7 M. L. J. 263. price of 


goods sold — No written instrument or demand in 
writing — Whether interest prior to suit recover- 
able 6 W. R. 288. See also 83 I. C. 268=1925 
Nag. 204 (No interest recoverable). Act does 
not apply where there is an agreement between 
the parties regulating the amount of interest. 4 
W.R. r (P. C.)= 10 M.I.A. 229. Act does not 
apply to a contract to pay inteiest, implied from 
the dealings of the parties. 36 P R. 1^94. The 
language of the Act does not show that a con- 
tingency in the liability, not aiieciing the amount 
of debt or the time of payment, can in any way 
prevent the operation of the provisions of the 
first part of S. 1 26 C 955. See also ( 191°) M- 

W. N. 73 1 =8 M. L. T. 405=8 I. C. 348. There 
is no general rule to the effect that payment and 
acceptance of a debt Post diem precludes re- 
covery of interest for the delay in payment. 4 
Bom. L. R. 205. The Act has not the effect of 
restraining the power of the Court to allow 
interest in cases other than those mentioned in 
it. Marsh 239 = 1 Hay. 500. See also 31 Bom. 
354- This Act extends the provisions of the 
Statute 3 and 4 Win, IV. c, 42, S. 28 to India. 
6 M. I. A. 32. See ?r I.C. f 1 6 (P.C.) The Act 
is retrospective in its operation, and authorizes 
the allowance of interest, although it was not pro- 
vided for by the bond executed prior to the pass- 
ing of the Act. 6 M.I.A. 1 2. English decisions 
may be referred to as guide ir r onstruing the 
Act. 31 I.A. 116 (P.C..)-- 26 A. 229 = 8 C W. N. 
<521 =14 M.L.J. 19 o-6 Rom. L. R. 505. Interest 
is given uuder this Act by way of damages on the 
ground that the debtor has wrongfully refused to 
pay the debt. 10 C.L.R. 561 = 7 C. 594* There 
can be no wrongful refusal, where there is no 
hand to receive payment and give a complete 
discharge, Thus where an Insurance Company 
refused payment to the executors of the assignee 
of an insurance policy, on the ground that they 
were ignorant as to the terms of the assignment, 
ancl as to whether any consideration passed or 
not, and that the executors should obtain the 
authority or concurrence of the representatives 
of the deceased (who was the person assured.) it 
was held , the company were not liable to pay 
interest, (/bid). There is nothing to prevent a 
party from waiving or agreeing to waive the 
benefit or advantage of an Act or rule made sole- 
ly for the benefit or protection of the. individual 
in his private capacity, ancl which may be dis- 
pensed with without infringing on any public 
right or public policy 5 I. C. 285. A debt 
payable »n kind is a debt under the Act and 
interest is allowable on it under the Act. 38 M. 
464 = 31 I r C. 432. (12 Bom. L. R. 831. Dtss .) 

It was however laid down in a Bombay case that 
payment in kind is not such debt as is con- 
templated by the Interest Act. 34 B. 506=12 
Bom. L. R. 831^$ I C. 4H. Act does not 
apply to a debt due on a foreign judgment. 
When a judgment givefci in Englatiq is 'Silent 
as to interest the plalntl# cannot makWtho 
defendant liable for interest as the English 
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such debts or sums certain were payable, if such debts or sums be payable . by virtue 


statutes as to judgments carrying interest do not 
apply to India. 5 C. W. N. 741=280.641;^ 
also 75 V. K. 1909=99 P. L R. 1909 = 92 P. 
W. R. 1909 = 3 I. C. 522. A wager contract 
before the passing of Act XXI of 1848 is not 
within the scope of this Act ; as the Act does 
not affect debts contingent in amount and time 
of becoming due. 4 W. R. 8 (P. C.) = 7 M. I. 
A. 263. See also 26 C. 955; L. R. 3 A. 163 
[1922]. The Act does not authorize the allow- 
ance of interest where the debt on which it is 
claimed is irrecoverable. 2711.330=5 Bom L. 
R 198. Interest should not be awardpd on 
unliquidated damages’. 7 B. H C. (A. C.) 89 = 
32 C. L. J. 239 = 60 I. C. 288 It is doubtful 
whether a Court possesses the jurisdiction under 
the Act to .allow' what in effect would be com- 
pound interest. But, even if the Court has juris- 
diction, there can be no doubt that it would be 
exercising a sound discretion in not allowing a 
compound interest, except in cases w'here com- 
pound interest is expressly provided for by the 
agreement. 1 C. W. N. 210, But See also 7 C. 
W. N. 876. The Court has power, under this 
Act, to give interest post diem at a reasonable 
rate, if it be on money payable at a certain lime 
and under a written instrument. 18 M. 242=4 
M. L. J. 261; \\ here a mortgage instrument is 

silent as. to post aiem interest, although more 
than six years have elapsed after the due date of 
the bond, such interest may be recovered under 
this Act, and may be made a charge on the 
mortgaged property. 5 M. L. 1 . 154. But see 
also 35 A. 334. This joint effect of the Interest 
Act and S. 88 of the Transfer of Property Act is 
in favour of the award 0/ interest pou diem as 
interest, till date of payment at a reasonable rate, 
and as a charge upon the mortgaged property. 18 
M. 248. But see 17 A. 581, contra y see also 18 M. 
338 (notes) ; 24 C. 699 = 1 C. W. N. 437 (F.B.) ; 
20 M 371 ; 21 C. 274. But see also 35 A. 534 = 1 1 
A.L.J. 829 = 2 1 I.C 253. Wherein a mortgage 
bond there was no stipulation for payment of 
post diem interest such interest could be given 
under the Act, though the claim for future inter- 
est by way cf damages had become barred 5 M. 
L.J. 154- Interest can be allowed under this Act 
as damages for the breach of contract w’hich 
occurs when the debt is wrongfullv detained after 
it has fallen due. and it can be allowed only in a 
suit biought within six years of such breach under 
Art. 116. Thete can be no recurring cause of 
action in such cases, and the starting point for 
limitation is the date of failure to pay the money. 
If, however, the interest in question is “money 
charged on land” the article applicable would be 
Art. 132 and not 116 18 M. 331 (4?,, 24 C. 699, 
F.B. ; 12 C.P.L. R. 18 ; D , 22 B. 107). Effect 
of Contract Act, S. 73 on this Act. See 7 M L.J. 
264 = 24 Mad. 481. This Act provides for the 
award of interests on debts in certain cases, and 
provides that, where the conditions required by 
the Act are satisned, interest w^ll be recoverable, 
quite irrespective of the question whether any 
actual loss or dam£g6 has been caused to the 
creditor : l)iit compensation under S, 73 of the 
Contract Act will ndt be recoverable by the 
creditor from the debtor on, the ground that the 
payment of the money due to him has been with- 


held by the debtor, unless he can show that 
actual loss or damage has been caused to him. 36- 
C. 935. See also 1 S.L.R. 179 ; 9 Bom. L.R. 439* 

DEBTS OK SUMS CERTAIN PAYABLE AT A 
CERTAIN TIME . — See 9 Bom. H. C. 7 \ 7 B. H. 
C. (A. C.) 80. When, by a contract, a sum of 
money is payable at a time certain, and upon a 
sum to be ascertained on a certain date, but a 
dispute occurs as to the amount, which is settled 
bv the Court, interest is payable. 32 C. L. J. 
239. Interest pending suit is not claimable in a 
suit for unliquidated damages. See 60 I. C. 288. 
The mere fact that the contract does not come 
within the protection afforded by the Act is not a 
reason for holding that it is not < ontrolled by the 
Act. The term ‘pa} able at a certain time’ in the 
Act refers to payment agreed between parties and 
not under a presumption of law. ( 1920) M. W. 
N. 717 = 40 M. L. J. 18 = 12 L. W. 568. See also' 
8 Lah. 524 = A. I. R. 1927 l.ah. 287. 

THE COURT MAY IF IT SHALL THINK FIT — 
The Act is an enabling Act which vests the Court 
with a disci etion ; it does not create a right to 
interest in favour of creditors, Which of itself 
could be made the subject-matter of a suit 1 C. 
W. N. 219 See also 1 925 Nag. 45 1 • As to 
ther the discretion vested in the Court by this 
Act, in allowing or refusing interest, in cases 
within the Act, is liable to review, see 4 W. R. 8 
(P. C. ) = 7 M. I. K 263. 

Current rate of* interest.— W here a 
certain sum of money is piyableby virtue of a 
written instrument at a certain time, the C ourt 
can under the Interest Act allow interest, if it 
thinks fit, at a rate not exceeding the current rate, 
from the time when the money is payable. Where 
there is no security a rate of one per cent, per 
mensem is not unreasonable. 52 I. C. 953 (Nag.). 

TF SUCH DEBTS BE PAYABLE BY VIRTUE OF 
SOME WRITTEN INSTRUMENT.— A certificate of 
the Administrator-General admitting a debt to be 
‘due is not a “written instrument” such as is con- 
templated by the Act. because the amount men 
tioned therein is not payable by virtue of the cer- 
tificate, which merely purports to certify the 
registration of the amount of the admitted debt 
for the purpose of convenience in administeiing 
the estate. 25 C. 34. See olio 75 I. C. 64 - 1923 
Lah. 302. It is doubtful whether a decree or an 
order of a Settlement Officer under S. 40, Act 
XVII of 1876, is a written instrument within the 
meaning of the Interest Act. 1 o. C. 94* A prin- 
cipal is not entitled to interest on moneys received 
and detained by the agent on behalf of the princi- 
pal in the absence of a contract to the contrary. 
41 A. 254 = 17 A.L.J. 169-49 I- C. 696. Interest 
is not allowed in a suit for recovery of money for 
use and occupation, because such sums are not 
payable by an instrument in writing and at a 
certain time. 9 I. C. 221 (Oudh). 

WHEN DEMAND OF PAYMENT SHALL HAVE 
BEEN MADE IN WRITING.— There must also be 
demand in writing. Interest prior to the institu- 
tion of the suit cannot be given under this Act, 
unless a demand of payment has been made in 
writing. ^ Bom. L. R. ?9^» 101 i* G. 57^ 

A. I. R. 1927 All. 444- See afso 2a I. C. 299 
=339 F. R. 1913; 22 L. ,W. 490 = 19?5 

Mad. 1279. Interest up to the date of the suit 
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of some written instrument at a certain time, or if payable otherwise, then from the 
time when demand of payment shall have been made in writing, so as such demand 
shall give notice to the debtor that interest will be claimed from the date of such 
demand until the term of payment : Provided that interest shall be payable in all 
cases in which it is now payable by law. 


THE JUDICIAL OFFICERS PROTECTION ACT (XVIII OF 1850). 

[4 th April , 1850.] 

An Act for the protection of Judicial Officers A 


Preamble. 


For the greater protection of Magistrates and others 
acting judicially ; it is enacted as follows : — 


cannot be awarded on sums payable, not under a 
written instrument, the payment of which has 
been illegally delayed, unless there is a wiitten 
demand of payment, i M. H. C. 369 (Ref. to in 
20 M. 481 ; 23 M 41 ; 31 B. 354 ; 9 Bom. I.. K. 
439 ; 1 j 8 P. R. 1907.) In a suit on an oral con- 
tract, where no agreement for interest or usage 
for payment of interest was alleged, held, that 
interest was not allowable. 20 M. 481 = 7 M L.J. 
263 ; see also 22 L. W. 490 ~ 1925 Mad 1279. A 
letter of the plaintiff demanding interest on an 
outstanding debt retrospectively, up to the date 
of the demand, was held to have made it suffi- 
ciently clear by implication, that it was the in- 
tention of the plaintiff to claim interest prospec- 
tively, up to the date of payment and to have 
complied with the requirements of the Act. 23 M. 
41. See also 83 I.C. 253 = 1925 Nag. 245. Demand 
for retrospective interest may imply demand for 
prospective interest. See 181 P L. R. 1901 and 
23 M. 41. Demand for principal may imply de- 
mand for interest. 23 M. 41. Interest is not 
allowed upon the unpaid price of goods sold un- 
less demand has been made for the arrears. A 
printed headline in the tradesman’s bill that in- 
terest would be charged on all arrears after a 
certain period is not such a demand as is con- 
templated by the Interest Act. 8 P. R. 1914 — 266 
P. L. R, 1913 = 20 1. C. 194 ; 47 M. L. J. (Short 
Notes) 41 ; 63 L.T. 453. See aho A.W.N. (1887; 
287. In the absence of any agreement to pay 
interest on a particular transaction or of any 
notice of the vendor’s intention to claim interest 
if debt is not paid within a certain time, a claim 
for interest cannot be decreed under the Act. 54 
1. C. 431 (All.). In a suit by a contractor to re- 
cover money payable for work and labour done 
under a building contract, which provided that 
all works done by the contractor should be paid 
for by the contractee according to the rates there- 
in specified within a reasonable time after it had 
been inspected and finally approved and passed, 
held , that the provision was not one for the pay- 
ment of a sum certain within the meaning of S. 1 
and that, in the absence of provision for payment 
of interest in the contract or of any proof of de- 
mand, the Court had no power to allow interest 
under the Act from the time when the money be- 
came payable. Held also , that Court could not 
award interest under the proviso to S. 1 of the 
Act. 40 M. L. J. 18 » 12 L. W. 567; (1920) M. 


W. N. 717=60 I. C. 353. 

Such demand shall give notice to deb- 
tor THAT INTEREST WILL BE CLAIMED.— 
Under this Act, a creditor has the option of noti 
fying to his debtor the date from which interest 
will be claimed, and failure to give such notice 
deprives the creditor of interest. 18 1 P. L. R. 
1931 ; 92 I.C. 354 = A. I. R. 1925 Mad. 1279. At 
the head of every bill of the seller of goods, the 
following was printed : “ Interest will be charged 
at 12 per cent, per annum on bills not paid on 
presentation,” held , that the bill was a suffici- 
ent notice under the Act. 7 A. W. N. (1887) 287. 
But see contra 21 I. C. 194 = 47 M. L. J. (short 
notes) 41 (63 L.T. 453 Foil.). A letter demand- 
ing interest, from which it was made clear, by 
implication, that it was the creditor’s intention to 
claim interest up to the date of payment, was 
sufficient notice under the Act. 181 P.L.R. 1901 
See also 23 M. 41. When a contractor is, for no 
fault of his own, kept out of his money, the piin- 
cipal sum, for a long time after it is due, it would 
be reasonable that the law should admit of in- 
terest being recoverable, by way of damages. 23 
M. 41 , but see also ( 1920) M. W. N. 717 — 43 M. 

L. J. 18 = 12 L.W 568; 60 I.C. 353. The exis- 
tence of a previous litigation upon the same sub- 
ject-matter is sufficient notice in order to entitle 
the plaintiff to charge interest. 2 Hay. 123. 

Executing COURT cannot award interest; 
only the court which adjudicates as to the actual 
debt or claim can award interest. 53 Cal. 354 = 
98 I. C. 238 = A. I. R. 1926 Cal. 1119. 

PROVIDED THAT INTEREST SHALL BE PAYA 
BLE IN ALL CASES IN WHICH IT IS NOW PAYA- 
BLE AT LAW. —Neither the Interest Act nor the 
Contract Act affects the rule of Hindu Law, that 
in thacase of a debt wrongfully withheld after 
demand of payment has been made, interest be- 
comes payable by way of damage. 9 Bom. L. R. 
439=31 6.3^4. But see 3 M. L. T. 278 =31 M. 
250 ; 7 M. L. T. 1087. The Interest Act expressly 
provides that interest shall be payable in all cases 
in which it is payable by law, ^nd money obtain- 
ed by fraud can bfc recovered with interest under 
the law. 25 M.L.J. 531 ~ 14 M. L.T. 325 ~ ( 1913) 

M. W. N. 836 = 21 I.C ^94 (32 M. j*?, Foil., 27 

C. 814. Dist. and Ref, to). %) 

1 SHORT TITL®.-r u The Judicial Officers Fro 
tection Act, 1850.” — See the Indian Short Titles 
Act (XIV of 1897). 



THE JUDICIAL OFFICERS PROTECTION ACT (XVIII OF 1850). 
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1. No Judge, Magistrate, Justice of the Peace, Collector or other person acting 
judicially shall be liable to be sued in any Civil Court for 
Non liability to suit of any act done or ordered to be done by him in the dis- 
offieers acting judicially, for charge of his judicial duty, whether or not within the 

faith, and of officers executing llmits of his Jurisdiction : Provided that he at the time* 
warrants and orders. in good faith, believed himself to have jurisdiction to do 

or order the act complained of ; and no officer of any 


Sec. 1. — As to procedure for instituting crimi- 
nal prosecutions against Judges and public ser- 
vants, iee Act V of 189b, S. 197. 

SCOPE of THE ACT.— The term “Jurisdiction” 
means authority or power to act in a matter, and 
not authority or power to do an act in a particular 
manner. In the matter of warrants, the protec- 
tion afforded by the section is not against suit for 
executing lawful warrants or orders, but against 
suits for executing warrants or orders, not lawful, 
provided that such warrants or orders have been 
issued by a judicial officer in a matter within his 
jurisdiction, and not merely in a matter in which 
such judicial officer has authority or power to 
issue the particular warrant. The term “ juris- 
diction M should not be construed as meaning 
authority or power to issue the warrant in a 
particular matter and in the particular manner in 
which it is issued. 12 A. 115. [Dtss.< 10 M. L. J 
232.] See also 30 B. 241 —7 Bom, L. R. 95 ; T- 
B. R. (1872-1892) 83 ; 8 C. L. J. 75 ; 2 M. H. C. 
396 ; 36 C. 433 = 13 C. W. N. 45b. Act does not 
apply to acts of Governor in Council. 7 M. 466. 
Secretary of State not liable for acts of judicial 
officer. 59 P. W. R. 1908. Act XVIII of 1850 
not only protects a judicial officer from suits for 
acts done or ordered to be done by him in the 
discharge of judicial duties within the limits of 
his jurisdiction but also protects him from suits 
for acts done or ordered to be done in the dis- 
charge of judicial duties, without the limits of his 
jurisdiction, provided that he, at the time < f doing 
the act or ordering it to be done, believed him- 
self, in good faith, to have jurisdiction to do or 
order the act complained of. 9 C. W. N. 591 = 
1 C. L. J. 278. The protection afforded to 
judicial officers rests on public policy. And 
though thereby a malicious Judge or Magistrate 
may be given a protection designed not for him, 
but for the public interest, it does not follow 
tnat he can exercise his malice with impunity. 
His conduct can be investigated elsewhere and 
due punishment awarded. 7 Bom. L. R. 951. 
See also 30 B. 241. Where the judge acting in his 
judicial capacity takes in good faith all the pro- 
ceedings which the law permits him to take, he 
is protected. See 9 I C. 535 (AH.) ; 45 Bom. 1089 
=*62 l.C. 93 = 23 Bom. L. R. 447. Extent of pro- 
tection to judicial officers is the same a9 in Eng- 
lish law. 2 M.I.A. 293. Police and Magistrate in 
exercise of police powers are not judicial 
officers. 9 C. 341 (P. C.). Municipal coun- 
cillor acting as Magistrate under Beng. Act III 
of 1864- is judicial officer. 13 W. R. 340. 
When a MagiS&ate directs a general search of 
house in view'of an enquiry under the Cr. P. 
Code in discharge of his judicial functions he 
may welPappeal for protection under Act XVIII 
of 1850. 39 Cal. 953 *-39 !• A. 163 = 23 M. L, J. 
32 = 14 Bom. L. R. 717 (P/C»), overruling 36 
Cal. 433=9 C. L. J. 298 = 13 C. W. N. 45 s * 


Plaintiffs sued a Magistrate on the allegation 
that the latter took him into custody and 
brought a false charge against him. The trial 
Court dismissed the suit as barred by the Judi- 
cial Officers Protection Act. Held , that the 
allegation in the plaint disclosed a cause of 
action to which the Act did not apply. The 
defence under the Judicial Officers Protection 
Act is as much a defence on the merits as any 
other defence such as limitation, etc., and the 
Judge must before dismissing the suit take such 
evidence in a case as is necessary to bring the 
case within the Act. 39 AD. 516 = 39 I. C. 553 = 
15 A. L J. 541 . 

Illustrative Casfs.— Where a Magis- 
trate acts without jurisdiction in the bona 
fide belief that he has jurisdiction, he is protected 
by Act XVIII of 1850, and no suit will lie. 10 
M. L. J. 232. See also 12 A. 115. Act XVIII 
of 1850 does not protect a Magistrate who has- 
not acted with due care and attention. The mere- 
absence of mala fides is no defence. A Magis- 
trate cannot be said to have “in good faith’* 
believed himself to have jurisdiction to do or 
order the act complained of, unless he, in arriv- 
ing at that belief, acted reasonably, circumspect- 
ly and carefully. 4 B. L. R. (A. C.) 37-13 W. 
R 13; 7 B. L. R. 449^16 W. R. 63. See also 
3 B. H. C. (A. C. J.) 36. Suit for damages 
against Magistrate for false imprisonment. 
Magistrate had not acted in good faith believing 
himself to have jurisdiction, but carelessly^ pre- 
cipitately and without caution and that this Act 
did not protect him from liability. 3 B* H C. 
App. 1. [R., 13 W.K. 13. 12 A. 1 15 ; 6 Bom’ 
L. R. 131.] See also 9 C. 341 (P. C.). Negligent 
and wrongful payment of money by a Judge — 
Cause of action not disclosed. A Judge know- 
ingly pronouncing illegal orders is responsible to 
the State only, and cannot be sued so long as he 
keeps within his jurisdiction, though he may,, 
in certain cases and by a particular procedure, 
be held criminally responsible. A contrary 
system would produce great inconvenience by 
allowing “every losing party of whom there 
must be one in every suit, to bring an action 
against the Judge, and the fudge in his turn, if 
unsuccessful, suing the othei Judge who had 
pronounced against him.” L. B. R. (1872 — 
1892) 83. The Act is for the protection of 
judicial officers, acting judicially, and officers 
acting under their orders, and never for the pro- 
tection of the Police or a Magistrate in the exer- 
cise of Police duties. 9 C. 341 = 13 C. L. R. 185 
= 9 !• A. 152 (P. C.). There is no law which 
authorises the Police or a Magistrate in the 
exercise of Police duties or an officer in command 
of a cantonment, inconsequence of a bona fide 
belief that a person is dangerous by reason of 
actual lunacy to put him into confinement, in 
order that he may be visited and examined by 
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Court or other person, bound to execute the lawful warrants or orders of any such 
Judge, Magistrate, Justice of the Peace, Collector or other person acting judicially 
shall be liable to be sued in any Civil Court, for the execution of any warrant or 
order, which he would be bound to execute, if within *the jurisdiction of the person 
issuing the same. 


THE KAZIS ACT (XII OF 1880). 

PREFATORY NOTE. — The following are extracts from the Statement of Objects and 
Reasons annexed to the Bill and Proceedings in Council in connection with the passing of the 
Kazis Act : — 

“ Under the Muhammadan Law' the Kazi was chiefly a judicial officer. His princi- 
pal powers and duties are stated at some length in the Hedaya (Book XX). He was 
appointed by the State, and may be said to have corresponded to our Judge or Magistrate. 
In addition, however, to his functions under the Muhammadan Law, the Kazi in this country, 
before the advent of British rule, appears to have performed certain other duties, partly 
of a secular and partly of a religious nature. The principal duties seem to have been 
preparing, attesting and registering deeds of transfer of property, celebrating marriages, 
and performing other rites and ceremonies. It is not apparent that any of these duties 
weie incumbent on the Kazi as such. It is probable that the customary performance of 
theta by him arose rather from his being a public functionary, and one known by his 
official position to be acquainted with the law, than from his having, as Kazi, a greater claim to 
perform them than any one else. Such was the position of the Kazi in this country under 
the Muhammadan Government. On the introduction of the British rule, Judges and 
Magistrates took the place of Kazis, and the Kazi in his judicial capacity disappeared ; 
but the British Government, though no longer recognizing the judicial functions of the 
Kazi, did not abolish the office. By certain Regulations, viz., Bengal Regulation XXXIX 
of 1793 for Bengal, Bihar and Orissa ; Bengal Regulation XLIX of 1795 for Benares ; 
Bengal Regulation XLVI of 1803 for the Ceded Provinces ; Madras Regulation III of 
1808 for Madras ; Bombay Regulation XXVI of 1827 for Bombay passed from time to 
time, the appointment of Kazi-ul-Kuzaat and Kazis by the State was provided for, and 
the performance of their non -judicial duties was recognized by law r . In the ease of 
Bengal, indeed, certain additional duties were imposed on them. The duties of the Kazi under 
these Regulations comprised some or all of the following, viz. : — 

(1) preparing and attesting deeds of transfer and other law-papers ; 

(2) celebrating marriages and presiding at divorces ; 

(3) performing various rites and ceremonies ; 

(4) superintending the sale of distrained property and paying charitable and other 
pensions and allowances. 

In the course of subsequent legislation, the first and last of the above duties devolved 
on officers specially appointed for the purpose, and there remained nothing to bo performed 
by the Kazi but the second and third, which w’ere purely ceremonial. Under these circum- 
stances it appeared no longer necessary that the Government should appoint these officers. 
Accordingly, in 1864, by Act XT of that year, all the regulations relating to the appoint- 
ment of Kazis by Government and the duties to be discharged by them were repealed, but 
in order that it might be clear that nO interference with the ceremonial functions of th£se 
officers was intended, a section was added to that Act as follows : — “ Nothing contained 
in this Act shall be construed so as to prevent a Kazi-ul-Kuzaat or other Kazi from perform- 


medical officers, and to keep him in confinement, 
until such officers can feel themselves justified 
in reporting whether the person is a dangerous 
lunatic or not ; a fortiori , this cannot be done in 
the case of a bona, fide belief of danger from 
impending lunacy , so that such officer would 
not be protected from liability in respect of such 
acts. 90.341^13 C. L. R. 185=9 I. A. 152 
<P. C.). The act of issuing a warrant for the 
arrest of the complainant to hear an order which 
directed him to pay compensation to the accused 
is not an act within the “ jurisdiction ’* of the 
Magistrate within the meaning of that word, as 
used in this Act. 10 M ; L. J. 232. A. 
Deputy Magistrate, who, without reasonable 
cause, delays proceeding with the trial of persons 
whom he keeps in jail, is liable, notwithstanding 
the above Act, to an action in damages if the 


prisoners are eventually acquitted, n W, R. 
(Ur. ) 19. Lo^al nuisance — Jurisdiction of Magis- 
trate — A Magistrate is not warranted in con- 
victing and imprisoning a person for disobeying 
an order, the legality of W'hich was then properly 
under the consideration of an appellate Court. 
2 B.H.C. (Cr.) 384. Bona fide discharge of duty 
by Judicial Officers — Liability of Secretary of 
State — A Magistrate, acting bona fide , is not 
liable for anything done by him in the exercise of 
his duty, however wrong the act may be The 
Legislature, by Act XVIII of 1850; while freeing 
the agent, the person who actually commits the 
toit complained of and who would be the person 
primarily responsible, from all responsibility 
could not have intended to leave the principal 
liable. 9 C. W. N. 495 C. L. J. 355. 
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ing, when required to do so, any duties or ceremonies prescribed by the Muhammadan Law.” 
( See section 2 of Act XI of 1864.) 

Certain of his duties having thus survived the passing of Act XI of 1864, the Kazi 
is still a functionary of considerable importance in the Muhammadan community. What 
was originally in some sense an accidental adjunct of his judicial office has become his 
principal and only duty, and in some parts of the country at least the presence of a Kaai 
at certain rites and ceremonies appears now to be considered by the Muhammadans essen- 
tial from their point of view. 

Act XI of 1864 has, however, raised a difficulty of a sort which was not anticipated 
at the time it was passed. As mentioned above, the Kazi was under Muhammadan law 
appointed by the State and it had been held by the Courts, both of Bombay and Madras, 
that the appointment cannot be made except by the State. But as by Act XI of 1864, the 
State divested itself of the power of appointment the preamble of that Act declaring it 
was inexpedient that such appointment should be made by Government, it would seem that 
no valid nomination to the office can now be made. 

The inconvenience resulting to Muhammadans from this state of tilings had been 
brought to the notice of the Government on several occasions by members of that community, 
and more paiticularly by the Muhammadans of the Madras Presidency. It was considered 
by the Government that the grant of the relief that was sought, vis., that Government 
should once more undertake the appointment of Kazi was but a reasonable concession to 
the wants of the Muhammadan population. 

With this object the Kazi Bill had been prepared. It extends in the first instance 
to Madras only, where the want of duly appointed Kazis appears chiefly to have been felt 
but it contains a clause empowering any other Local Government to extend to the territories 
ad ninistered by it, should the Muhammadans in those territories hereafter request its 
extension. It confers no legal rights or duties oil Kazis. It simply in order to satisfy 
file wants of the Muhammadan community provides for the appointment of Kazis whatever 
these may be as they now are. To prevent any possible misapprehension on this point, 
-a saving clause has been added to the effect that nothing in the Bill confers any judicial 
or other powers on a Kazi, or makes his presence necessary at any marriage or other cere- 
mony at which his presence is not now necessary. (See Statement of Objects and Reasons.) 

This Act is of a permissive character and it confers no official, administrative or 
judicial poAveis upon the Kazis. (See Fort St. George Gazette, Supplement, 27th duly, 

1880, p. 2.) 


THE KAZIS ACT (XII OF 1880).i 


S, i rep. in pt., Act X of 1914. 

' [9th July, 1880.] 

An Act for the appointment of persons to the Office of Kazi. 


WHEREAS by the preamble to Act No. XI of 1864 2 {an Act to repeal the 
law relating to the offices of Hindu and Muhammadan Law Officers and to the 
offices of Kazi-ul-Kuzaat and of Kazi, and to abolish the former offices ) it was 
{among other things) declared that it was inexpedient that the appointment of the 
Kazi-ul-Kuzaat, or of City, Town or Pargana Kazis, should be made by the Govern- 
ment, and by the same Act the enactments relating to the appointment by the 
Government of the said officers were repealed ; and whereas by the usage of the 
Muhammadan community in some parts of British India the presence of Kazis appoin- 
ted by the Government is required at the celebration of marriages and the performance 
of certain other rites and ceremonies, and it is therefore expedient that the Govern- 
ment should again be empowered to appoint persons to the office of Kazi ; it is hereby 
enacted as follows : — 


1 , This Act may be called THE KaZIS ACT, 1880 ; 

Short title. Commencement. | ~ * * * * *Jg 

It extends, in the first instance, only to the territories administered by the Gover- 
nor of Fort Saint George in Council. But any other 
Local extent. Local Government may from time to time, by notification 

in the Official Gazette, extend it to the whole or any part of the territories under its 
administration. ,i ________________ 


1 For Statement of ,phjects and Reasons,*** 1 2 * * * Repealed by the Repealing Act (VIII of 

Gazette 6f India, 1880, Pt, V, p. 21 ; for the 1868). 

report of the Select Committee, see ibid., Pt. V, 8 The words “ and it shall edme into fore 

p. 203 ; for discussions in Council, see ibid., at once” were repealed by Act X of 1914 . 

Supplement, pp. 345, 356 and 1203. 
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2. Whenever it appears to the Local Government that any considerable number 
. of the Muhammadans resident in v any local area desite 

any^oca^area^ 01111 *** ° r ***** one or more Kazis should be appointed for such local 

area, the Local Government may, if it thinks fit, after 
consulting the principal Muhammadan residents of such local area, select one or more 
fit persons and appoint him or them to be Kazi for such local area. 

[f any question arises whether any person has been rightly appointed Kazi 
under this section, the decision thereof by the Local Government shall be conclusive. 

The Local Government may, if it thinks fit. suspend or remove any Kazi ap- 
pointed under this section who is guilty of any misconduct in the execution of his 
office, or who is for a continuous period of six months absent from the local area for 
which he is appointed, or leaves such local area for the purpose of residing elsewhere, 
or is declared an insolvent, or desires to be discharged from the office, or who refuses 
or becomes in the opinion of the Local Government unfit, or personally incapable, to- 
discharge the duties of the office. 


3. Any Kazi appointed under this Act may appoint one or more persons as his 
naib or naibs to act in his place in all or any of the mat- 
NaibKazis. ters a pp er t a ining to his office throughout the whole or in 

any portion of the local area for which he is appointed, and may suspend or remove 
any naib so appointed. 

When any Kazi is suspended or removed under section 2 , his naib or naibs (if 
any) shall be deemed to be suspended or removed, as the case may be. 

Nothing in Act to confer 4 # Nothing herein contained, and no appointment 

powers ; or made hereunder, shall be deemed — 

(a) to confer any judicial or administrative powers on any Kazi or Naib Kazi 
appointed hereunder ; or 

(6) to render the presence of a Kazi or Naib Kazi 
to render the piesence of necessar y a t the celebration of any marriage or the per- 
Kazi necessary ; or r r 

formance of any rite or ceremony ; or 

to prevent any one acting as (c) to prevent any person discharging any of the 


Kazi necessary ; or 


to prevent any one acting as 


functions of a Kazi. 


itoc.Bandi*.—' The Act does not confer on the C. 898 = 37 Mad. 228 (i 'B. H. C. R. 18 Ap/," 13 
Kazi the exclusive right to perform the functions B. 429 ,* 17 M. L. J. 4 21 Diet.), 
which his office requires him to discharge. 25 I. 


SUPPLEMENT. 

LOCAL AMENDMENTS OF THE COURT-FEES ACT. 


A— THE ASSAM COURT-FEES (AMENDMENT) ACT (II OF 1922). 

An Act to amend the Court-Fees Act , 1870, with reference to the scale of 

court- fees in Assam . 


WHEREAS it is necessary to revise the scale of Court-fees for Assam, by amend- 
ment of the Court-Fees Act, 1870, in its application to Assam, in the manner herein- 
after appearing ; 

It is hereby enacted as follows ; — 

Short title, extent and 1 . (1) This Act may be called The ASSAM COURT - 

commencement. FEES (AMENDMENT) ACT, 1922. 

(2) It extends to the whole of Assam. 

(3) It shall come into force on the first day of May, 1922, and shall remain in 
force for a period of [six] years. 

2. The Court-Fees Act, 1870, as amended by subsequent legislation, shall be 
amended, in its application to Assam, in the manner 
hereinafter provided. 

3. In section 18 of the Court-Fees Act, 1870, herein- 
after referred to as “the said Act,” for the words “ a fee 
of eight annas ” the words “ a fee of one rupee ” shall be 

4 . In item VIII, in section 19 of the said Act, for the 
words “one thousand rupees” the words “ two thousand 

rupees ” shall be substituted. 

Amendment of Schedule I, 5 . For Article 1 in the first Schedule to the said 

Article 1. Act the following shall be substituted, namely : — 


Application of Act. 

Amendment of section 18 of 
Act VII of 1870. 

substituted. 

Amendment of Section 19, 


Number. 

“1. Plaint > written statement pleading a set-off or counter claim or 
memorandum of appeal ( not otherwise provided for in this Act , or 
cf cross objection presented to any Civil or Revenue Court except 
those mentioned in section 3. 

When the amount or value of the subject-matter in dispute does not 
exceed one hundred rupees, for every five rupees or part thereof, 
of such amount or value, 

and 

When such amount or value exceeds one hundred rupees, for every ten 
rupees or part thereof, up to one thousand rupees, 
and 

When such amount or value exceeds one thousand rupees, for every one 
hundred rupees, or part thereof in excess of one thousand rupees, 
up to seven thousand five hundred rupees, 
and 

When such amount or value exceeds seven thousand five hundred rupees, 
for every two hundred and fifty rupees, of part thereof, in excess of 
seven thousand five hundred rupees, up to ten thousand rupees, 
and 

When such amount or value exceeds ten thousand rupees, for every five 
hundred rupees, or part thereof, in excess of ten thousand rupees, 
up to twenty thousand rupees, 

and 

When such amount or value exceeds twenty thousand rupees, for every 
one thousand rupees, or part thereof, in excess of twenty thousand 
rupees, up to fifty thousand rupees* 


Proper Fee. 

Six annas. 

One rupee two annas. 

Seven rupees eight annas. 

Fifteen rupees. 

Twenty-two rupees eight 
annas. 

Thirty rupees. 


8ee. 1 (3). — The word “six" was substituted for the word “three" by Assam Act, III of 1925, g. 2* 

A 
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Number. Proper Fee. 

and 

When s^ch amount or value exceeds fifty thousand rupees, for every Thirty seven rupees eight 
five thousand rupees, or part thereof, in excts* of fifty thousand annas. 

1 upees : 

Provided that the maximum fee leviable on a plaint or memorandum of 
appeal shall be ten thousand rupees. 

6 . In the third column in article 6 in the same schedule to the said Act, — 

(a) for the words “ Four annas, ” opposite clause (a) in the second column, 
the words “ Six annas ” shall be substituted ; and 

( b ) for the words 44 Eight annas ” opposite the first item in clause (c) in the 
second column, the words “ Twelve annas ” shall be substituted, and for the words 
14 One rupee ” opposite the second item in that clause, the words 14 One rupee eight 
annas ” shall be substituted. 

7 . For the entries above the proviso in the second column and for the entries in 
the third column, in Article ii in the same schedule to the said Act, the following 
shall be subtituted, namely : — 


“ When the amount or value of the property in respect of which the 
grant of probate or letters is made exceeds two thousand rupees, 
[on such amount or value up to ten thousand rupees,] 
and 

when such amount or value exceeds ten thousand rupees [ * * 

* * * * ] [on the portion] 

of such amount or value which is in excess of ten thousand rupees, 
[up to fifty thousand rupees,] 

and 

when such amount or value exceeds fifty thousand rupees, [ * * 

* * * ] [on the portion] of such amount 

or value which is in excess of fifty thousand rupees, [up to a lakh 
of rupees,] 

and 

when such amount or value exceeds a lakh of rupees, [on the portion] 
of such amount or value which is in excess of a lakh of rupees, 


Two per centum on such 
amount or value. 


Three per centum [* 

* ] 


Four per centum [ * 

• *] 


Five per centum [* 

* ] 


8. For the entry in the second column in Article 12 in the same schedule to the 
said Act, and for the first paragraph in the third column in the said Article, the 
following shall be substituted, namely : — 


[“When the original amount or value of any debt 
or security specified in the certificate under 
section 8 of the Act, or such amount or value 
combined with the amount or value of any 
debt or security to which the certificate is 
extended under section 10 of the Act, exceeds 
one thousand rupees, 

and 

“ When such original or combined amount or 
value exceeds ten thousand rupees, on the por- 
tion of such amount or value which is in excess 
of ten thousand rupees, 

and 

“ When such original or combined amount or 
value exceeds fifty thousand rupees, on the 
portion of such amount or value which is in 
excess of fifty thousand rupees up to one lakh 
of rupees. 


Two per centum on such original amount or 
value and three per centum on the amount or 
value of any debt or security to which the 
certificate is extended under section 10 of the 
Act. 


Three per centum on such original amount or 
value and four and-a-half per centum on the 
amount or value of any debt or security to 
which the certificate is extended under section 
10 of the Act. 

Four per centum on such original amount or 
value and six per centum on the amount or 
value of any debt or security to which the 
certificate is extended under section 10 of the 
Act. 


Art. 11 . — The words in the and col. “on such 
amount.. ... .rupees” were substituted for the 
words “ but does not exceed ten thousand 
rupees ” and “ on the portion ” were substituted 
for “ for the portion ” wherever they occur and 
the w<$rds “ but does not exceed fifty thousand 
rupees ” and but does “ not exceed a lakh of 
rupees ” were omitted ; and after the words “ in 
excess of ten thousand rupees ’* the words “up 


to fifty thousand rupees ” and after the words 
“in excess of fifty thousand rupees M the words 
“ up to a lakh of rupees ” were added; by Assam 
Act IV of 1922, s. 2 (1) ; and the words “ on 
such amount or value ” wherever they occur in 
the 3rd column were omitted by ibid. s. 2 (2). 

Art. 12 . — The above Cols. 2 and 3 were 
substituted for the old Cols. 2 and 3 by Assam 
Act IV of 1922, s. 3. 



THE ASSAM AND BENGAL COURT-FEES (AMENDMENT) ACTS, 1922. 


ii* 


Number, Proper Fee. 

and 

When such original or combined amount or Five per centum on such original amount or 
value exceeds a lakh of rupees, on the portion value and seven and a half per centum on the 
of such amount or value which is in excess of a amount or value of any debt or security to 
lakh of rupees.” which the certificate is extended under section 

10 of the Act.] 

9. For the table of rates ad valorem fees leviable on the institution of suits, at 
the end of the same schedule to the said Act, the table set forth in the Schedule to 
this Act shall be substituted. 

10. In Article i in the second schedule to the said Act, — 

(a) in clause ( a ) after the words “Municipal Commissioner ” in the third 
-entry in the second column the words “ or member of a Local Board ” shall be 
inserted : 

( b ) (0 for the words “ One anna ” opposite clause ( a ) in the second column, 
the words “ Two annas ” shall be substituted, 

00 for the words “ Eight annas ” opposite clause ( b ) in the second column, 
the following shall be substituted, namely : 

“ In the case of a complaint or charge of an offence presented to a criminal 
court one rupee, and in other cases ten annas ; and” 

(Hi) for the words “One rupee ” opposite clause (c) in the second column, 
the words “ One rupee and eight annas ” shall be substituted. 

11 . In the third column in Article io in the same schedule to the said Act, — 

(1) for the words “ eight annas, ” opposite clause (a) in the second column, 
the words “one rupee ” shall be substituted ; and 

(2) for the words “ one rupee, ” opposite clause ( b ) in the second column, 
the words “ one rupee and eight annas ’’ shall be substituted. 

12. For Article ii of the same schedule to the said Act the following shall be 
substituted, namely : — 

Number. Proper Fee. 

4 ‘ tl. Memorandum of appeal when the appeal is not from a decree or 

an order having the force of a decree and ts presented — 

(a) (/) to any revenue Court or Executive Officer other than the High Eight annas. 

Court of Chief Controlling Revenue or Executive Authority. 

(it) to any Civil Court other than a High Court. One rupee. 

'(h) to a Chief Controlling Executive or Revenue Authority. Two rupees.” 

13. Above the words “ five rupees ” where they occur in the third column, 
opposite Articles 12 and 13, in the same schedule to the said Act, the words “ ten 
rupees ” shall be inserted opposite Article 12, and the bracket between Articles 12 and 
13 in the second column shall be omitted. 

14. (1) The words “ ten rupees ” in the third column opposite Article 17 in 
the same schedule to the said Act and the bracket opposite that article in the second 
column in the same schedule shall be omitted. 

(2) In the third column in the said Article — 

(a) opposite entries (i), (ii), (Hi), (tv), and (vi), the words " fifteen rupees 7 
shall be inserted. 


THE ASSAM AND BENGAL COURT FEES (AMENDMENT) ACTS, 1922. 

SCHEDULE I. 


Assam and Bengal. 


Table of rates of ad valorem fees leviable on the institution of suits. 


When the .amount 

or value of the But does not Proper Fee . 
subject-matter exceed, 
exceeds. 


When the amount 
or value of the 
subject-matter 
exceeds. 


But does not 
exceed. 


Proper Fee 


RS.' 


RS. RS. A. P. 


RS. 


RS. RS. A. P. 


o 6 
o 12 


o 

o 


IO 

*5 


5 


5 

10 


*5 

20 


I 2 o 
180 



IV 
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Table of rates of ad valorem fees leviable on the institution of suits (Contd.) 

When the amount 


When the amount 
or value of the 
subject-matter 
exceeds. 

KS. 

20 

2 S 

30 

35 

40 

45 

50 

55 

60 

65 

70 

7S 

80 

85 

90 

95 
100 
1 10 
120 
130 
140 
150 
160 
170 
180 
190 
200 
210 
220 
23 c 
240 
250 
260 
270 
280 
290 
300 
310 
320 
330 
340 
35° 

360 

370 

380 

390 

400 

410 

420 

43° 

440 

450 

460 

470 

480 

49° 

500 

510 

520 

530 

540 

u 55o 

S^o 

570 

586 


But does not 
exceed, 

RS. 


330 

340 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 

460 

470 

480 

490 

500 

5io 

520 

530 

540 

550 

560 

570 

580 

590 


Proper Fee. 


RS. A. P. 


25 

1 

14 

0 

30 

2 

4 

0 

35 

2 

10 

0 

40 

3 

0 

0 

45 

3 

6 

0 

50 

3 

12 

0 

55 

4 

2 

0 

60 

4 

8 

0 

65 

4 

14 

0 

70 

5 

4 

0 

75 

5 

10 

0 

80 

6 

2 

0 

85 

6 

10 

0 

90 

7 

2 

0 

95 

7 

10 

0 

100 

8 

2 

0 

1 10 

9 

1 2 

0 

120 

1 1 

6 

0 

130 

13 

0 

0 

140 

14 

10 

0 

ICO 

16 

4 

0 

160 . 

18 

0 

0 

1 70 

*9 

2 

0 

180 

20 

4 

0 

190 

21 

6 

0 

200 

22 

8 

0 

210 

23 

10 

0 

220 

24 

12 

0 

230 

25 

14 

0 

240 

27 

0 

0 

250 

28 

2 

0 

260 

29 

4 

0 

270 

3o 

6 

0 

280 

3i 

8 

0 

290 

32 

10 

0 

300 

33 

12 

0 

310 

34 

14 

0 

320 

36 

0 

0 


37 

38 

39 


40 8 

41 10 

42 12 

43 14 

o 

2 
4 


45 

46 

47 

48 

49 


co 10 

51 12 

52 14 

54 o 


55 

56 

57 


58 8 

59 10 

60 12 

61 14 

63 o 

64 2 

65 4 

66 6 


o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 


or value of the 
subject-matter 
exceeds. 

RS. 

59 o 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

75° 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1.000 

1.100 

1.200 
1,300 

1 .400 
i,S°° 

1.600 

1.700 

1.800 

1 .900 

2.000 

2.100 

2.200 
2,30° 

2.400 
2,500 

2.600 

2.700 

2.800 

2.900 
3,000 

3.100 

3.200 

3.300 


But does not 
exceed. 


Proper Fee. 


RS. 

RS. A. p- 

600 

67 8 0 

610 

68 10 o« 

620 

69 12 0 

630 

70 14 0 

640 

72 0 0 

650 

73 2 0 

660 

74 4 0 

670 

75 6 0 

680 

76 8 a 

690 

77 10 0 

700 

78 12 0 

710 

79 M 0 

720 

81 0 0 

730 

82 2 0 - 

740 

83 4 0 

750 

84 6 0 

760 

85 8 0 

770 

86 10 o- 

780 

87 12 0 

790 

88 14 0 

800 

90 0 0 

810 

91 2 0 

820 

92 4 o- 

830 

93 6 0 

840 

94 8 0 

850 

95 10 0 

860 

96 12 0 

870 

97 M 0 

880 

99 0 0 

890 

100 2 o- 

900 

ioi 4 0 - 

910 

102 6 0 

920 

103 8 o- 

930 

104 10 0 

940 

105 12 0 

950 

10614 0 

9^0 

108 0 o- 

970 

109 2 0 

980 

no 4 0 

990 

in 6 0 

T ,000 

112 8 0 

1,100 

120 0 0 

1,200 

127 8 0 

1,300 

135 0 0 

I ,400 

142 8 0 

1,500 

150 0 0 - 

1,600 

157 8 0 

1,700 

165 0 0 

1,800 

172 8 0 

1,900 

180 0 0 

2,000 

187 8 0 

2,100 

195 0 & 

2,200 

202 8 0 

2,300 

210 0 0 

2,400 

217 8 0 

2,500 

225 0 o» 

2,600 

232 8 a 

2,700 

240 0 0 

2,000 

247 8 0 

2,900 

25 $ 0 * 

3,000 

262 8 0 


3.100 

3.200 

3.300 

3.400 


-, 270 - o o* 
277 8 o- 
285 o o 
292 8 o* 
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Table of fates of ad valorem fees leviable on the institution of suits— ‘(Contd.) 


When the amount 
or value of the 
subject-matter 

But does not 
exceed. 

Proper Fee. 

When the amount 
or value of the 
subject-matter 

But does not 

exceed. P r °P er Fee ' 

exceeds. 

RS. 

RS. 

Rs. 

A. 

P. 

exceeds. 

RS. 

RS. 

RS. 

A. 

p. 

3.400 

3 , 5 oo 

300 

0 

0 

16*500 

17 000 

1,065 

0 

0 

3 » 5 00 

},6oo 

307 

8 

0 

17,000 

17,500 

1,087 

8 

0 

3.000 

3 . 7 oo 

3 i 5 

0 

0 

17,500 

18,000 

1 ,1 10 

0 

0 

3.700 

3,800 

322 

8 

0 

1 8,000 

18,500 

1 . *32 

8 

0 

3 »#oo 

3.900 

330 

0 

0 

18,500 

19,000 

1 . *55 

0 

0 

3.900 

4,000 

337 

8 

0 

1Q,000 

19,500 

M 77 

8 

0 

4,000 

4,100 

345 

0 

0 

19,500 

20,000 

1,200 

0 

0 

4.100 

4,200 

352 

8 

0 

29,000 

2 1,000 

1,230 

0 

0 

4,200 

4,300 

360 

0 

0 

21,000 

22,000 

1,260 

0 

0 

4.300 

4,400 

367 

8 

0 

22,000 

23,000 

1,290 

0 

0 

4.400 

4,500 

375 

0 

0 

23,000 

24,000 

1,320 

0 

0 

4.500 

4,600 

382 

8 

0 

24,000 

25,000 

*.350 

0 

0 

4,600 

4,700 

390 

0 

0 1 

25,000 

26,000 

1 ,380 

0 

0 

4,700 

4,800 

397 

8 

0 1 

26,000 

27,000 

*,410 

0 

0 

4,800 

4,900 

405 

0 

0 | 

27,000 

28,000 

1,440 

0 

0 

4,900 

5,000 

412 

8 

0 1 

28,000 

29,000 

1,470 

0 

0 

S.000 

5,100 

42 > 

0 

0 

29OOO 

30,000 

*,500 

0 

0 

5,100 

5,200 

427 

8 

0 

30,roo 

31 ,000 

*, 53 o 

0 

0 

5,200 

5 , 3 oo 

435 

0 

0 

31,000 

32,000 

1,560 

0 

0 

5 . 3 ° 0 

5,400 

442 

8 

0 

32,000 

33,000 

1.590 

0 

0 

5.400 

5 , 5 oo 

450 

0 

0 

33. coo 

34 ,ooo 

1,620 

0 

0 

5 . 5 oo 

5.600 

457 

8 

0 

34,000 

35,000 

1,650 

0 

0 

5 600 

5,700 

465 

0 

0 

35,000 

36,000 

1 ,680 

0 

0 

5 . 7 oo 

5,800 

472 

8 

0 

36,000 

37,000 

1,710 

0 

0 

5,800 

5,900 

480 

0 

0 

37.000 

38,000 

1,740 

0 

0 

5.900 

6,000 

487 

8 

0 

38,000 

39.000 

1,770 

0 

0 

6,000 

6,100 

495 

0 

0 

39,000 

40,000 

1,800 

0 

0 

6, ioc 

6 20c 

502 

8 

0 

40,000 

4 1 ,000 

1,850 

0 

0 

6,200 

6,300 

5 *o 

0 

0 

41,000 

42,000 

1,860 

0 

0 

6,300 

6,400 

5 i 7 

8 

c 

42,000 

43,000 

1 ,890 

0 

0 

6,400 

6,500 

525 

0 

0 

43.000 

44,000 

1 020 

0 

0 

6,500 

6,600 

532 

8 

0 

44 ,oco 

45,000 

i, 9 >° 

0 

0 

6 600 

6.7CO 

540 

0 

0 

45,000 

46 ,000 

1 ,980 

0 

0 

6,700 

6,800 

547 

8 

0 

46,000 

47.000 

2,010 

0 

0 

6,800 

6,900 

555 

0 

0 

47,000 

48,000 

2 040 

0 

0 

6,900 

7,000 

562 

8 

0 

48,000 

49,000 

2,070 

0 

0 

7,000 

7,100 

570 

0 

0 

49,000 

50,000 

2,100 

0 

0 

7,100 

7,200 

577 

8 

0 

50,000 

q$,ooo 

2 , *37 

8 

0 

7,200 

7,300 

585 

0 

0 

55,000 

60,000 

2 , *75 

0 

d 

7 . 3 oo 

7,400 

592 

8 

0 

6o,oco 

65,000 

2,212 

8 

0 

7.400 

7,500 

6c 0 

0 

0 

65,000 

70,000 

2,250 

0 

0 

7 . 5 oo 

7 , 75 ° 

6*5 

0 

0 

70,000 

75.000 

2,2*7 

8 

0 

7.750 

8,000 

630 

0 

0 

75,000 

80,000 

2,325 

0 

O’ 

8,000 

8,250 

645 

0 

0 

80,000 

85 ,000 

2,362 

8 

0 

8,250 

8,500 

660 

0 

0 

85,000 

90.000 

2 , 4 CO 

0 

0 

8,500 

8,750 

675 

0 

0 

90,000 

95,000 

2,437 

8 

0 

8 750 

9,000 

690 

0 

0 

95, ooo 

1,00,000 

2,475 

0 

0 

9,000 

9,250 

70 S 

0 

0 

1,00,000 

1 ,05,000 

2,512 

8 

0 

9.250 

9,500 

720 

0 

0 

1 ,05,000 

1 ,10,000 

2-550 

0 

0 

9.500 

. 9,750 

735 

0 

0 

1,10,000 

1,15 ,000 

2 , 5*7 

8 

0 

9.750 

I 0 , 0 C 0 

750 

0 

0 

1,15,000 

1,20,000 

2,62.5 

0 

0 

10,000 

10,500 

772 

8 

0 

1.20,000 

1,25,000 

2,662 

8 

0 

*0,500 

I 1 ,000 

795 

0 

0 

r. 25, 000 

1 ,30,000 

2,700 

0 

0 

11,000 

11,500 

817 

8 

0 

1,30,000 

i.35.ooo 

2,737 

8 

0 

11,500 

12,000 

840 

0 

0 i 

1,3;, 000 

1,40,000 

2,7 7 S 

0 

0 

. 12,000 

12,500 

862 

8 

0 

1 ,40,000 

1,45.000 

2,812 

8 

0 

12,500 

13 000 

885 

0 

0 

| 1,45,000 

1 50,000 

2,850 

0 

0 

<3,000 

13,500 

907 

8 

0 

1,50,000 

1,55,000 

2,887 

8 

0 

*3,500 , 

14,000 

930 

0 

0 

i,5S»ooo 

1 ,60,000 

2,925 

0 

0 

1 4 ,0C0 

. 14,500 

952 

8 

0 

1,60,000 

i ,65 ,009 

2,962 

8 

0 

; 14.300 

15,000 

975 

0 

0 

1,65,000 

1,70,000 

3,000 

0 

0 

15,000 

15.500 

‘997 

8 

0 

1,70,000 

i, 7 S'Ooo 

3.037 

8 

0 

* 5.500 

10,000 

16,500 

1,020 

0 

0 

1 , 75 . 00 ° 

1 ,80,000 

3.075 

0 

0 

16,000 

1,042 

8 

0 

1,80,000 

1,85,000 

3.**2 

8 

O 
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Table of rates of ad valorem fees leviable on the institution of suits— (Contd.) 


When the amount 




When the amount 




or value of the 

But does not 

Proper Fee. 

or value of the 

But does not 

Proper Fee. 

subject-matter 

exceed. 

subject-matter 

exceed. 

exceeds 




exceeds. 




RS. 

RS, 

RS. 

A, P. 

RS. 

RS. 

KS. 

A. P. 

1,85,000 

1,90,000 

3.150 

O O 

1,95,000 

2, 00, 00 j 

3.225 

0 0 

1,90,000 

1,95,000 

3***7 

8 0 

2,00.000 

2,05,000 

3.262 

8 0 

and the fee increases at the rate of thirty seven rupees eight annas for every 

five thousand 

rupees, or part thereof, up to a maximum fee of ten thousand rupees, for example — 



RS. 


RS. 

A. P. 

RS. 


RS. 

A. P. 

3,00,000 


4,012 

8 0 

8,00,000 


7.762 

8 0 

4, f 0,000 


4 7^2 

8 0 

9,00,000 


5*2 

8 0 

5,00 000 


5.5*2 

8 0 

10,00,000 


9,262 

8 0. 

6,00,000 


6,262 

8 0 

1 1,00,000 


JO, 003 

0 0 

7,00,000 


7.012 

0 0 






B— THE BENGAL COURT-FEES (AMENDMENT) ACT (IV OF 1922). 

An Act to amend the Court-Fees Act, 1870, and the Presidency Small Cause 
Courts Act , 1882, with reference to the scale of court-fees in Bengal. 

WHEREAS it is necessary to revise the scale of court-fees for Bengal, by amend- 
ment of the Court-Fees Act, 1870, and the Presidency Small Cause Courts Act, 1882* 
in their application to Bengal, in the manner hereinafter appearing ; It is hereby 
enacted as follows : — 

Short title, extent and 1 , (1) This Act may be called THE BENGAL 

commencement. COURT-FEES (AMENDMENT) ACT, 1922. 

(2) It extends to the whole of Bengal. 

(3) It shall come into force on the first day of April, 1922. 

2. The Court-Fees Act, 1870, as amended by subsequent legislation, and the 
Presidency Small Cause Courts Act, 1882, as amended by 
Application of Act. subsequent legislation, shall be amended, in their applica- 

tion to Bengal, in the manner hereinafter provided. 

3. In section 18 of the Court-Fees Act, 1870, for 
Amendment of S. 18 of Act wor( j s “ a f ee G f eight annas” the words “a fee of one 

° 1 /w rupee ” shall be substituted. 

4. In item viii in section 19 of the same Act for the words “ one thousand 
rupees ” the words “ two thousand rupees ” shall be 
Amendment of S. 19. substituted. 

Amendment of Sch. 1, Art. S. For Art. 1 in the first schedule to the same Act 

*• the following shall be substituted, namely : — 

Number. Proper Fee. 


I. Plaint written statement pleading a set-off or memorandum of appeal 
( not otherwise provided for in thts Act ) or of cross-obi ection presen- 
ted to any Civil or Revenue Court except those mentioned in section 
3 - 

When the amount [or value] of the subject-matter in dispute does not Six annas, 
exceed seventy-five rupees, for every five rupees or part thereof of 
such amount or value, 

and 

when such amount or value exceeds seventy-five rupees, for every five Eight annas, 
rupees, or part thereof, in excess of seventy-five rupees up to 
one hundred rupees, J( , 

* — T 


Art. 1. — In the 1st column, the commas be- 
fore and after the word “pleading ” where’ omit- 
ted ; and in the 2nd column the words “or value” 
in the 1st entry were substituted for the words 
“ in value ” and the word ‘ I. * * 4 and” between the 
3rd and 4th Entries was omitted by Ben. Act, VI 


of 1922, s. 2. , k 

Sec. x,— C ompetency of the Local Legis- 
lature to Pass this Act.— 50 C%1, 597?= 27 
C. W. N. 8,12 = 75 I. C. 468 = A. I. R. 1924 CaL 

ns. 




8. 73 THE BENGAL COURT-FEES (AMENDMENT) ACT (iV OF 19*2). 


vji 


Number. 

[*] 

when such amount or value exceeds one hundred rupees, for every ten 
rupees, or part thereof, in excess of one hundred rupees, up to one 
hundred and fifty rupees, 

and 

when such amount or value exceeds one hundred and fifty rupees, for 
every ten rupees, or part thereof* up to one thousand tupees, 
and 

when such amount or value exceeds one thousand rupees, for every one 
hundred rupees, or part thereof, in excess of the thousand tupees, 
up to seven thousand five hundred rupees, 
and 

when such amount or value exceeds seven thousand five hundred 
rupees, for every two hundred and fifty rupees, or part thereof, in 
excess of seven thousand five hundred rupees, up to ten thousand 
rupees, 

and 

when Such amount or value exceeds ten thousand rupees, for every five 
hundred rupees, or part thereof, in excess of ten thousand rupees, 
up to twenty thousand rupees, 

and 

when such amount or value exceeds twenty thousand rupees, for every 
one thousand rupees, or part thereof, in excess of twenty thousand 
rupees, up to fifty thousand rupees, 
and 

when such amount or value exceeds fifty thousand rupees, for every 
five thousand rupees, or part thereof, in excess ot fifty thousand 


Proper Fee. 

One rupee ten .annas. 

One rupee two annas. 

Seven rupees eight annas. 

Fifteen rupees. 

Twenty-two rupees eight 
annas. 

Thirty rupees. 

Thiity seven rupees eight 
annas. 


rupees: 

Provided that the maximum fee leviable on a plaint or memorandum of 
appeal shall be ten thousand rupees. 

Amendment of Sch. I, Art. 6 . In the third column in Art. 6 in the same 

schedule to the same Act, — 

(а) for the words “Four annas,” opposite cl. (a) in the second column, the 
words “Six annas” shall be substituted; and 

(б) for the words “Eight annas,” opposite the first item in cl. ( b ) in the second 
column, the words “ Twelve annas ” shall be substitued, and for the words “ One 
rupee” opposite the second item in that clause, the words “ One rupee eight annas 9> 
shall be substituted. 

7. For the entries above the proviso in the second column, and for the entries 
in the third column in Art. ii in the same schedule 
Amendment of Sch. I, Art. tQ t ^ e same Act, the following shall be substituted,. 

namely: — 


1 1 


“ i. When the amount or value of the property 
in re-pect of which the grant of probate or 
letters is made exceeds two thousand rupees, 
[on such amount or value up to ten thousand 
rupees ] 

and 

when such amount or value exceeds ten-thousand 
rupees, [ * * * * * } 

[on the portion] of such amount or value 
which is in excess of ten thousand rupees, [up 
to fifty thousand rupees.] 
and 

when such amount or value exceeds fifty-thou- 
sand rupees, [ * * * * * 

* * ] [on the portion] of such amount 

or value which is in excess of fifty thousand 
rupees [up to a lakh of rupees] 
and 

when such amount or value exceeds a lakh of 
rupee*, [on the portion] of such amount or 
value which is in excess of a lakh of rupees. 


Two per centum. 


Three per centum 

* ] 


Four per centum [ 


Five per centum [ 


The word/ on such amopnt or Artl.ll aad 12. — The words “on such amount 
value whether they ocfeur in 3rd column were or value up tea thousand rupees” were subetf- 
omittedby Act VI of 1922, s. 3, (2). tuted for the words “but does not exceed tei> 
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8 . 


Amendment of Sch. I, Art. 


For the entry in the second column in Art. 12 in the same schedule to the 
same Act, and for the first paragraph in the third column 
in the said Article the following shall be substituted, 
namely : — 


*‘When the amount or value of any debt or secu- 
rity specified in the certificate under section $ 
of the Act exceeds one thousand rupees, [on 
such amount or value up to ten thousand 
rupees] 

and 

when such amount or value exceeds ten thou- 
sand rupees, [ * * * * * 

* ] [on the portion] of such amount 

or value which is in excess of ten thousand 

rupees, [up to fifty thousand rupees] 
and 

when such amount or value exceeds fifty 
thousand rupees, { * * * * 

* * ] [on the portion] of such 

amount or value which is in excess fifty 
thousand rupees, [up to a lakh of rupees] 

and 

when such amount or value exceeds a lakh of 
rupees, [on the portion] of such amount or 
value which is in excess of a lakh of rupees. 


Two per centum on such amount or value and 
three per centum on the amount or value of 
any debt or security to which the certificate is 
extended under section 10 of the Act. 


Three per centum on such amount or value and 
four-and-a-half per centum on the amount or 
value of any debt or security to which the 
certificate is extended under section 10 of the 
Act. 

Four per centum on such amount or value and 
six per centum on the amount or value of any 
debt or security to which the certificate is ex- 
tended under section 10 of the Act. 


Five per centum or such amount or value and 
seven-and-a-half per centum on the amount or 
value of any debt or security to which the cer- 
tificate is extended under section 10 of the 
Act.” 


9 . For the table of 

Amendment of Table of 
rates of ad valorem fees. 


rates of ad valorem fees leviable on the institution of 
suits, at the end of the same schedule to the same Act, 
the table set forth in the schedule to this Act shall be 
substituted. 


Amendment of Sch. II, Art. 
1 in els. (a), ( b) and (o'). 


10 . In Art. 1 in the second schedule to the same 
Act — 


(a) in cl. (a) after the words “Municipal Commissioner” in the third entry 
in the second column the words or member of a District Board” shall be inserted ; 

(b) (i) for the words One anna,” opposite cl. (a) in the second column, the 
words “Two annas” shall be substituted, 

(ii) for the words Eight annas”, opposite cl. ( b ) in the second column, the 
following shall be substituted, namely 1 — 


In the case of a complaint or charge of an offence presented to a criminal 
court one rupee, and in other cases twelve annas”; and 

t pii) for the word One rupee,” opposite cl. (c) in the second column, the 
words “One rupee eight annas” shall be substituted. 

11 . For cl. ( d ) in the second column in Art. 1, in the same schedule to the same 
Act, and for the entries opposite that clause in the third 
column thereof, the following clause and entries shall be 
substituted, namely — 


Amendment of Sch. II, Art. 

1, cl. ( d ). 


“(d) (0 When presented to the High Court under section 
Civil Procedure, 1908, for the revision of an order — 

(a) When the value of the suit to which the order 
relates does not exceed Rs. 1,000 

(b) When the value of the suit exceeds Rs 1,000 

(ii) When presented to the High Court otherwise than 
under that section. 


1 15 of the Code of 


Five rupees. 
Ten rupees. 

Twfyjupees. 


thousand rupees”: and the words “on the portion” after the words “in excess of ten thousand 
whenever they occur were substituted for the rupees” and “in excess^! fifty thousand napees” 
words “for the portion”; and the words ‘ but does the words, “up to fifty ti^usand rupees” aSfi* 4 up 
not exceed fifty thousand rupees” and “but does to a lakh of rupees” respectively were added by 
not exceed a lakh of rupees” were omitted ; and Ben. Acc VI of .1922, s. 3 (1). 
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Amendment of Scb. II, Art* 12, In the third column in Art# id in*the lame 
I0 - schedule to the same Act, . 

u (i) f°r the words ‘Eight annas,” opposite cl. (a) in the second column, the 
words “One rupee* * shall be substituted; and , . 

^(2) for the words “One rupee/* opposite cl. (6) in the second column* the 
words “One rupee eight annas” shall be substituted. ” 

Amendment of Sch. II, Art. 13. For Art. 1 1 in the same schedule to the Same 

Act the following shall be substituted, namely;— 


Number, 


Proper fee. 


<l li. Memorandum of appeal when the appeal is not from a decree or 
an order having the force of a decree and is presented — 

(«;(/) to any Revenue Court or Executive Officer other than the 
High Court or Chief Controlling Revenue or Executive Autho* 
rity. 

C tt) to any Civil Court other than a High Court, 

O) to a Chief Controlling Executive or Revenue Authority 
C c) to a High Court 


Eight annas 


One rupee. 
Two rupees. 
Five rupees.” 


Amendment of Sch. II, Art. 


14. Above the words “ Five rupees,” where they occur in the third column 
opposite Arts. 12 and 13 in the same schedule to the same 
Act, the words “ Ten rupees” shall be inserted opposite 

Art. 12 and the bracket between Arts. 12 and 13 in the 
second polumn shall be omitted. 

15. (1) The words “ Ten rupees” in the third column, opposite Art. 17 in the 
same schedule to the same Act, and the bracket opposite 
that article in the second column in the same schedule 


Amendment of Sch. II, Art. 


17 - 


shall be omitted. 


(2) In the third column in the said article, — 

{a) opposite entries i, ii, iv, and vi, the words “ Fifteen rupees” shall be inser- 
ted ; and 

(6) opposite entries iii and v the words “ Twenty rupees” shall be inserted. . 

Amendment of S. 71 of Act 16 . In section 71 of the Presidency Small Cause 

of 18S2. Courts Act, 1882, — 

(1) in cl. ( a ) for the words “ five hundred rupees” the words “ fifty rupees” 
shall be substituted ; 

(2) after cl. {a) the following shall be inserted, namely : — 

“ ( b ) when the amount or value of the subject-matter exceeds fifty rupees, but 
does not exceed live hundred rupees — the sum of six rupees four annas and three 
annas in the rupee on the excess of such amount or value over fifty rupees 

(3) cl. ( b ) shall be renumbered as cl. (c) and in that clause as renumbered for 
the words “ sixty-two rupees eight annas” the words “ ninety rupees ten annas” shall 
be substituted, and after the words “ one anna” the words “six pies” shall be inserted. 

17 . Nothing in this Act shall apply to any probate, letters of administration or 
certificate in respect of which the fee payable under the law for the time being in force 
has been paid prior to the commencement of this Act, but which have not issued. 


SCHEDULE I. 


For Table of rates of ad valorem fees leviable on the institution of sqits-r.S>* under Assam 
Court Fees (Amendment) Act, 192a supra . 


C.— THE B$AR AND QRISSA COURT-FEES (AMENDMENT) ACT, (II OF 1922.) 

An Act to amend the Court-fees Act , 1870. 

WHBfeEAS it is tycpedient to at^end the Coulees Act* 1870, in its application 
to the Provinoe of Bihar and Orissa in the manner hereinafter appearing ; It is hereby 
enacted as follows : — ' 

B 
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1 . (i) This Act may be called the Bihar and Orissa Court-fees (amend- 
ment) Act, 1922. 

(2) It extends to the whole of Bihar and Orissa including the Santal Parganas. 

(3) It shall come into force on the twenty-fourth day of August, 1922. 

2 . In paragraph 3 of section 4 of the Court-fees Act, 1870, as amended by 
subsequent legislation, and hereinafter called the principal Act, for the word “ two” 
shall he substituted the word 44 on*.” 

3 . In clause (a) of section 7 (t>) of the principal Act, for the word 44 ten” shall 
be substituted the word ” twenty” and in clause ( b ) of the said section for the word 
44 five,” shall be substituted the word “ ten.” 

4 . In section 17 of the principal Act, after the words “ of appeal” in both 
places where they occur the words 41 or of cross-objection” shall be inserted. 

5 . In section 18 of the principal Act, for the words 44 a fee of eight annas” the 
words “ a fee of twelve annas” shall be substituted. 

6 . In item viii of section 19 of the principal Act, for the words “ one thousand 
rupees” the words “ two thousand rupees” shall be substituted. 

7 . (1) In Article 1 of Schedule I of the principal Act, for the entry in the first 
column the following entry shall be substituted, namely : — 

44 (1) Plaint, written statement pleading a set-off or counter claim or memo- 
randum of appeal or of cross-objection, not otherwise provided for in this Act, present- 
ed to any Civil or Revenue Court except those mentioned in section 3.” 

(2) For the “ proper fees” set out in the third column of the said Schedule I 
and shown opposite Article 1 in the Schedule A of this Act, the 44 proper fees” shown 
against them in the second column of the said Schedule A shall be substituted. 

(3) The proviso in Article 1 of the said Schedule I shall be omitted. 

8 . For the 44 proper fees” set out in schedule I of the principal Act for Articles 
6, 7, 8 and 9 shown in Schedule A of this Act, the “proper fees” shown against them 
in the second column, of the said Schedule A shall be substituted. 

9 . For the entries above the proviso in the second column and for the entries in 
the third column, in Article n of Schedule I of the principal Act, the following 
shall be substituted, namely : — 

“ When the amount or value of the property in Two per centum, 
respect of which the grant of probate or letters 
is made exceeds two thousand rupees, on such 
amount or value up to ten thousand rupees, 
and 

When such amount or value exceeds ten thousand Three per centum, 
rupees, on the portion of such ampupt or value 
which is in excess of ten thousand rupees up to 
fi f ty thousand rupees, 

and 

When such amount or value exceeds fifty Four per centum, 
thousand rupees, on the portion of such 
amount or value which is in excess of fifty 
thousand rupees up to one lakh of rupees, 
and 

When such amount or value exceeds a lakh of Five per centum.” 
rupees, on the portion of such amount or value 
which is in excess of one lakh of rupees. 

Sec. 1 . — An appeal memorandum filed after the Officer appointed by the Court under O. 41, R. 1 
Amending Act came into force and the vakalat but was presented to the Assistant Registrar, 
should be stamped under the new Court-fees Act, H eld* the memorandum of appeal should be 
and the copies of judgment and decree if obtained deemed to have been presented on the 23rd of 
before the Amending Act came into force, need October, 1922 when the Court re-opened and the 
only bear the Court fee required by the old Registrar actually received the document and 
Court-fees Act as it stood before ft* amendment, noted on the order sheet ashavittg been filed on 
3 Pat. L. T. 820 = 2 Pat*. 264 *=A. I. R. 1923 that date. The New Bihar and Orissa Court-fees 
Pat. 150. Act which had already come into force before 

8ec. 7 , 8eh. I, Art. l.^—Although the appeal the 23rd of October, 19*2 will apply. 2 P.jj 64 — 
could be presented on the 18th of August, 1922, 3 P. L. T. 820 = 71 I. C. 4*6^1922 P. H. C. C. 

to the Registrar or Jadge of the High Court* it 365 =* 1 P, L. R. J2«*A. I.R. 1923 Pat. 150. 
was not properly presented to the Court or to the 
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10. For the entry in the second column of Article 12 of Schedule I of the 
principal Act, and for the first paragraph ,in the third column of the said Article, the 
following shall be substituted, namely : — 


“ When the amount or value of any debt or secu- 
rity specified in the certificate under section 3 
of the Act exceeds one thousand rupees, on 
such amount or value up to ten thousand 
rupees, 

and 

when such amount or value exceeds ten thou- 
sand rupees, on the portion of such amount or 
value which is in excess of ten thousand rupees 
up to fifty thousand rupees, 
and 

when such amount or value exceeds fifty thou- 
sand rupees, on the portion of such amount or 
value which is in excess of fifty thousand 
rupees up to one lakh of rupees, 
and 

when such amount or value exceeds a lakh of 
rupees, on the portion of such amount or value 
which is in excess of one lakh of rupees. 


Two per centum, and on the amount or value of 
any debt or security to which the certificate is 
extended under section io of the Act, tfcftee per 
centum. 


Three per centum, and on the amount or value of 
any debt or security to which the certificate is 
extended under section io of the Act, four and 
a half per centum. 

Four per centum, and on the amount or value of 
any debt or security to which the certificate is 
extended under section io of the Act, six per 
centum. 

Five per centum, and on the amount or value of 
any debt or security to which the certificate is 
extended under section ioof the. Act, seven 
and a-half per centum.’* 


11. For the table of rates of ad valorem fees annexed to Schedule I of the 
principal Act, the table set forth in Schedule B of this Act shall be substituted. 

12 . (i) In the first column of the said Schedule II after the words “ memoran- 
dum of appeal ” in Articles 5, 11, 17, 20 and 21 the words “ or of cross-objection 99 
shall be inserted. 

(2) For the “ proper fees M set out in the said Schedule II, and shown in 
Schedule C of this Act, the “ proper fees ” shown against them in the second column 
of the said Schedule C shall be substituted. 

13. Nothing in this Acc shall apply to any probate, letters of administration or 
certificate under the Succession Certificate Act, 1889, in respect of which the fee 
payable under the law for the time being in force has been paid prior to the commence- 
ment of this Act, but which have not issued. 


SCHEDULE A. 


[ 5 /* section 7 (3) and % of the Behar and Orissa CourUfees ( Amendment ) Act , 1922.] 


Proper fees set out in Schedule I of the 
Principal Act. 
f Twelve annas 
| Five rupees 

1 Ten rupees 

Proper fees to be substituted. 

One rupee. 

Seven rupees and eight annas. 

Fifteen rupees. 

Article 1 

.. i Fifteen rupees 

1 Twenty rupees 
[ Twenty-five rupees 
f Four annas 


Twenty-two rupees and eight annas, 

'lhirty rupees. 

Thirty-seven rupees and eight annas. 

Six annas. 

Article 6 

. . \ Eight annas 
[One rupee 
i Eight annas 


Twelve annas. 

One rupee and eight annas. 

Twelve annas. 

Article 7 

One rupees 


One rupee and eight annas. 


[Four rupees. 

|ehe amount of the duty 

charge- 

Six rupees. 

One and a half times the amount of the duty 

Article 8 

. . -ij able on the^original. 

[ Eight annas 

chargeable on the original. 

Twelve annas. 

Article 9 

. . Eight annas 


Twelve annas. 
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SCHEDULE B. 


Bihar and Orissa. 


Table of rates of ad valorem fees leviable on the institution of suits. 


When the amount 

or vaRie of the 

But does nbt 

subject-matter 

exceed 

exceeds 

RS. 

RS. 

. . 

5 

S 

10 

IO 

IS 

IS 

20 

20 

25 

25 

30 

3 ° 

35 

35 

40 

40 

45 

45 

SO 

50 

55 

55 

60 

6o 

65 

65 

70 

70 

75 

■ 75 

80 

80 

8 S 

' 85 

90 

90 

95 

95 

100 

100 

no 

1 10 

120 

120 

130 

130 

140 

140 

150 

150 

160 

160 

170 

170 

180 

1 80 

190 

190 

200 

200 

210 

210 

220 

220 

230 

230 

24O 

24O 

250 

250 

260 

260 

27O 

270 

280 

280 

290 

29O 

300 

300 

310 

310 

320 

320 

330 

330 

340 

340 

350 

350 

36 P 

36O 

370 

370 

380 

380 

390 

390 

400 

400 

410 

410 

420 

420 

430 

430 

440 . 

440 

450 

45 ° 

460 

460 

470 

470 

480 

480 

490 

490 

500 

Soo 

S 10 


I When the amount 


Proper fee. 1 

or value of the 

subject-matter 

exceeds 

RS. A. 

RS. 

0 6 

Sio 

0 12 

520 

1 2 

530 

1 8 

540 

1 14 

550 

2 4 

560 

2 10 

570 

3 0 

S 8 ° 

3 6 

590 

3 12 

600 

4 2 

610 

4 8 

620 

4 14 

630 

5 4 

640 

5 

650 

6 0 

660 

6 6 

670 

6 12 

680 

7 2 

690 

7 8 

700 

8 8 

710 

9 8 

720 

10 8 

730 

11 8 

740 

12 8 

750 

13 8 

760 

14 8 

770 

15 8 

780 

16 8 

790 

17 8 

800 

1 8 8 

810 

19* 8 ~ 

. . 820 

20 8 

830 

21 8 

840 

22 8 

850 

23 8 

•860 

24 8 

870 

25 8 

880 

26 8 

890 

27 8 

900 

28 8 

910 

29 8 

920 

30 8 

930 

31 8 

940 

32 8 

950 

33 8 

1 960 

34 8 

l 970 

35 8 

« 980 

36 8 

990 

37 8 

1 ,000 

38 8 

1,100 

39 8 

1,200 

40 8 

1 1,300 

41 8 

1,400 

42 8 

; Moo 

43 8 

\ 1,600 

44' 8 

, ijoo 

45 8 

! t,8oo 

46^ 8 

1,900 

47 8 

l 2 ,000 

48 8 

* 2 , 1 00 


But does not 
exceed 

Proper fee. 

RS. 

RS. A. 

520 

49 8 

53 ° 

50 8 

540 

51 8 

550 

52 8 

560 

S3 8 

570 

54 8 

580 

55 8 

590 

56 8 

600 

57 8 

610 

58 8 

620 

59 8 

630 

60 8 

640 

61 8 

650 

62 8 

660 

63 8 

670 

64 8 

680 

65 8 

690 

66 8 

700 

67 8 

710 

68 8 

720 

69 8 

730 

70 8 

740 

71 8 

750 

72 8 

760 

73 8 

770 

74 8 

780 

75 8 

790 

76 8 

800 

77 8 

810 

78 8 

820 

79 8 

830 

80 8 

840 

Si 8 

850 

82 8 

860 

8 3 8 

870 

84 8 

880 

85 8 

890 

86 8 

900 

87 8 

910 

88 8 

920 

89 8 

930 

90 8 

940 

91 8 

950 

92 8 

960 

93 8 

970 

94 8 

980 

95 8 

990 

96 8 

1,000 

97 8 

1,100 

105 0 

1,200 

112 8 

1,300 

120 0 

1,400 

127 8 

1 ,500 

135 0 

1,600 

142 8 

1,700 

1^0 0 

1,800 

157 8 

1,900 

165 0 

2,000 

172 3 

2,100 

180 0 

2,200 

187 8 



I ? ? THE BIHAR AND ORISSA COURT-FEES (AMENDMENT) ACT (il OF 1922). XlU 


When the amount 
or value of the 
Subject-matter 
exceeds 

Rs. 

2.200 

2.300 

2.400 

2.500 

2.600 

2.700 
2,fc00 
2,900 

3.000 

3.100 

3.200 

3*3oo 

3.400 

3 Soo 

3.600 

3.700 

3.800 

3.900 

4.000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4 . 7 00 

4.800 

4.900 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9.250 

9 . 5 00 

9.750 

10.000 

10.500 

11.000 

1 1.500 

12.000 

12.500 

13.000 

13.500 

14.000 

14.500 

15.000 

*15,500 


But does not 
exceed 

RS, 

2.300 

2.400 

2.500 
2, 600 
2,700 
2,800 
2,900 
3,000 

3.100 

3.200 

3.300 

3.400 

3 * 5 oo 

3.600 

3,7oo 

3.800 

3.900 

4.000 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 
4*700 

4.800 

4.900 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9.250 

9.500 

9.750 

10.000 

10.500 

11.000 
1 1 ,566 

12.000 

12.500 

13.000 

13.500 

14.000 

14 .5 00 

15.000 

15.500 

16.000 


Proper fee. 


] When the amount 
i or value of the 
subject-matter 
exceeds 

Rs. 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 , 

20.000 

21 .000 

22.000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 

90.000 

95.000 
1 ,00,000 

1 .05.000 

1 .10.000 

1 . 15.000 

1.20.000 

1.25.000 

1.30.000 

1*35,°°° 

1 .40.000 

1.45.000 

1.50.000 

ii55’ 000 

1.60.000 

1.65.000 

1.70.000 
1,75*000 

1.80.000 

1.85.000 

1.90.000 

1.95.000 
| 2,00,000 


But does not 
*' etfceefd 


Proper fee. 


2 1 .000 

22.000 
23*000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

30.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

5 5, 000 

60.000 

65 .000 

70.000 

75.000 

80.000 

85.000 

90.000 

95,°°° 

1 , 00,000 

1 .05.000 

1.10.000 

1 .15.000 

1.20.000 

1 .25.000 

1 .30.000 

1. 35. 000 

1.40.000 
* *45*000 
1 50,000 
I 55»°oo 

1 .60.000 

1.65.000 

1.70.000 

1.75.000 

1.80.000 

1.85.000 

1 .90.000 

1.95.000 
2,00,000 

2.05.000 


and the fee increases at the rate of thirty-seven rupees eight annas for every five thousand rupees or 
Dart thereof, for example, when the amount or value of the subject-matter exceeds. 

1,00,000 .. 3.660 8,00,000 .. 7.*,o 


3 , 00,000 

4.00. 000 

5.00. 000 

6,oo a ooo 

7.00. 000 


9,00,000 

10.00. 000 

11.00. 000 
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SCHEDULE C. 

[See section 12 (4) of the Bihar 0 and Orissa Court-fees ( Amendment ) Act , 1922 .] 

Proper fees set out in Schedule II of the 

Principal Act. Proper fees to be substituted. 

f One anna # .. Two annas. 

A . . j Eight annas * .. Twelve annas. 

Article 1 . . \ Q ne ru p ee One rupee and eight annas. 

[Two rupees .. Three rupees. 

Article i*A.. Twelve annas in addition to any One rupee in addition to any fee levied on the 
fee levied on the ap- application under clause ( a ), clause ( 6 ) or 

plication under clause clause (d) of Article 1 of this Schedule. 

la), clause ' b) or clause 
(d) of Article 1 of this 
Schedule. 

f Eight annas . . One rupee 

Article 10 ^ One rupee .. Two rupees. 

[Two rupees .. Three rupees. 


Article .1 ..It 8 !! 1 " 

l Two rupees 

Article 12.. Five rupees 

Article 14.. Five rupees 

Articles 17, 18 

and 19 ,. Ten rupees 

Articles 20 

and 21 Twenty rupees 


One rupee 
Two rupees. 
Three rupees. 
One rupee. 
Four rupees. 
Ten rupees. 

Ten rupees. 

Fifteen rupees. 

Thirty rupees. 


THE BOMBAY COURT FEES (AMENDMENT) ACT (III OF 1926). 

(As Amended by Bom, Act II of 1928.) 

An Act further to amend the Court-Fees Act , 1870. 

WHEREAS it is expedient to provide for increased revenues for Government by 
further amending the Court-fees Act, 1870, in its application to the Presidency of 
Bombay in manner hereinafter appearing ; It is hereby enacted as follows : — 

Short title, extent, com- 1. (1) This Act may be called The COURT-FEES 

mencement and duration. (BOMBAY AMENDMENT) ACT, 1926. 

(2) It extends to the whole of the Presidency of Bombay. 

(3) It shall come into force on the 1st day of April, 1926 and shall remain in 
operation for three years. 

Amendment of section 7 of 2. In section 7 of the Court-fees Act, 1870, herein- 

Act VII of 1870. after called “the said Act,” 

(a) to clause (d) of paragraph iv the words “or other consequential relief” 
shall be added ; 

( b ) in clauses (i), (2) and (3) of the proviso to paragraph v for the words 
“five” “ten” and “ten” the words “seven and a half” “fifteen” and “fifteen” shall, 
respectively, be substituted. 

4 ~ - — 3. For articles, 1, 8, 11, 12, and 12- A of, and the 

A I ?t e vTT 1 n , f t i87o SchedU 6 Table of rates of ad valorem fees in Schedule I to the 
* ° said Act the following shall be substituted, namely : — 

SCHEDULE I. 

Ad valorem Fees. 


Number. 

— 

Proper fee. 

1 . Plaint, written 
statement pleading 

When the amount or value of the subject- 

c- 

Slx annas. 

matter in dispute does not exceed five 


a set-off or counter- 
claim or memoran- 

rupees. 

[When such amount or value exceeds five 

Six annas. 

dum of appeal fnot 

rupees, for every five rupees, or- part 

i 
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Number 


Proper ftee. 


otherwise provided 
for in this Act,) or 
of cross objection, 
presented to any 
Civil or Revenue 
Court except those 
mentioned in section 
3 * 


thereof, in excels of five rupees, up to 
one hundred rupees 

When such amount or value exceeds one Tw< 
j hundied rupees, for every ten rupees, or 
I part thereof, in excess of one hundred 
| rupees, up to one thousand rupees. 

I When such amount or value exceeds one thou* Fiv< 
j sand rupees, for every one hundred rupees, 
or part thereof, in excess of one thou- 
sand rupees, up to five thousand rupees. 

When such amount or value exceeds five Tw< 
thousand rupees, for every two hundred 
and fifty rupees, or part thereof in exce-s 
of five thousand rupees, up to ten thou- 
sand rupees. 

When such amount or value exceeds ten Tw< 
thousand rupees, for every five hundred annas 
rupees, or part thereof, in excess of ten 
thousand rupees, up to twenty thousand 
rupees. 

When such amount or value exceeds twenty Thi 
thousand rupees, for every one thousand 
rupees, or part thereof in excess of twenty 
thousand rupees, up to thirty thousand 
rupees. 

When such amount or value exceeds thirty Thi 
thousand rupees, for every two thousand 
rupees, or part thereof, in excess of thirty 
thousand rupees, up to fifty thousand 
rupees. 

When such amount or value exceeds fifty Thi 
thousand rupees, for every five thousand 
rupees, or part thereof, in excess of fifty 
thousand rupees : 

Provided that the maximum fee leviable op 
a plaint or memorandum of appeal shall , f) 
be ten thousand rupees. 


Twelve annas. 


Five rupees. 


Twelve rupees and eight annas. 


Twenty-two rupees and eight 


Thirty rupees. 


Thirty rupees. 


Thirty rupees. 


8. Copy of any 
document liable to 
stamp-duty under 
the Indian Stamp 
Act, 1899, when left 
by any party to a suit 
or proceeding in 
place of the original 
withdrawn. 

1 1 . Probate of a 
will or letters of ad- 
ministration with or 
without will 
annexed. 


(a) when the stamp-duty chargeable on the 
original does not exceed one rupee 
(<*) In any other case 


When the amount or value of the property 
in respect of which the grant of probate 
or letters is made exceeds one thousand 
rupees, on the part of the amount or value 
in excess of one thousand rupees, up to 
ten thousand rupees. 

When the amount or value of the property 
in respect of which the grant of probate 
or letters is made exceeds ten thousand 
rupees, on the part of the amount or value 
in excess of ten thousand rupees, up to 
fifty thousand rupees. 

When the amount or value of the property 
in respect of which the grant of probate or 
letters is made exceeds fifty thousand 
rupees, on the part of the amount or value 
rin excess of fifty thousand rupees, up to 
one lakh of rupees. 


The amount of the duty charge- 
able on the oiigtnal. 

One rupee. 


Two per centum. 


Three per centum. 


Four per centum. 
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Number 


Proper fee 


ii. Probate, etc 
—Contd. 


12. Certifi cate 
under the Indian 
Succession Act, 
I9*5‘ 


When the amount or value of the property 
in respect of which the grant of probate 
or letters is made exceeds one lakh of 
rupees, on the part of the amount or value 
in excess of one lakh of rupees: 

Provided that when, after the grant of a 
certificate under the Indian Succession j 
Act, 1925, or under Bombay Regulation 
VIII of 1827, in respect of any property 
included in an estate, a grant of probate 
or letters of administration is made in 
respect of the same estate, the fee payable 
in respect of the latter grant shall be 
reduced by the amount of the fee paid in 
respect of the former grant. I 


Five per centum. 


The fee leviable in the case of 
a probate (article 11) on the 
amount or value of any debt or 
security specified in the certificate 
under section 374 of the act, and 

one and a half times this fee on 
the amount or value of any debt 
or security to which the certificate 
is extended under Section 376 of 
the Act. 

Note*~{ 1) The amount of a 
debt is its amount, including in- 
terest on the day on which the 
inclusion of the debt in the certi- 
ficate is applied for, so far as such 
amount can be ascertained. 


(2) Whether or not any power 
with respect to a security specified 
in a certificate has been conferred 
under the Act ; and where such a 
power has been so conferred, whe- 
ther the power is for the receiving 
of interest or dividends on, or for 
the negotiation of transfer of the 
security or for both purposes the 
value of the security is its market 
value on the day on which the 
inclusion of the security in the 
certificate is applied for, so far as 
such value can be ascertained. 


12-A. Certificate 
under Bombay Regu- 
lation VIII of 1827. 


The fee leviable in the case of 
probate (article n)on the amount 
or value of the property in respect 
of which the certificate is granted. 
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TABLE OF RATES. 

Table of rates of ‘ad valorem ’ fees leviable on the institution of suits. 


When the amount 
or value of the 

But does not 

Proper fee. 

When the amount 
or value of the 

But does not 

Proper fee. 

subject-matter 

exceeds. 

exceed. 

Bombay Act 
(III of 1926) 

subject-matter 

exceeds. 

exceed. 

Bombay Act 
(III of 1926). 

Rs. 

Rs. 

RS. A. P. 

RS. 

RS. 

RS. A. P. 

.. 

5 

060 

5 i° 

520 

39 0 0 

5 

10 

012 0 

52 ° 

530 

39 I 2 0 

IO 

15 

1 2 0 

530 

540 

40 8 0 

IS 

20 

180 

540 

SSo 

4140 

20 

25 

1 14 0 

550 

560 

42 0 0 

25 

30 

240 

560 

5? 0 

42 12 0 

30 

35 

2 10 0 

570 

580 

43 8 0 

35 

40 

300 

580 

590 

44 4 0 

40 

45 

360 

59 ° 

600 

45 0 0 

45 

50 

3120 

600 

610 

45 !2 0 

50 

55 

420 

610 

620 

46 8 0 

55 

60 

480 

620 

630 

47 4 0 

60 

65 

4 14 0 

630 

640 

48 0 0 

65 

70 

5 4 0 

640 

650 

48 12 0 

70 

75 

5 10 0 

650 

660 

49 8 O 

75 

80 

600 

660 

670 

1 0 4 0 

80 

85 

660 

670 

680 

Si 0 ° 

8S 

90 

6 12 0 

680 

690 

5112 0 

•90 

95 

720 

690 

700 

52 8 0 

95 

100 

780 

700 

710 

S 3 4 0 

100 

1 10 

840 

710 

720 

54 0 0 

110 

120 

900 

720 

730 

54 12 0 

120 

130 

912 0 

730 

740 

SS 8 0 

130 

140 

10 8 0 

740 

75 o 

56 4 0 

140 

150 

it 40 

75 o 

760 

57 0 0 

150 

160 

12 0 0 

760 

770 

57 12 0 

160 

170 

12 12 0 

770 

780 

58 8 0 

170 

180 

13 8 0 

780 

790 

59 4 0 

180 

190 

1440 

790 

800 

60 0 0 

190 

200 

IS 0 0 

800 

810 

60 12 0 

200 

210 

IS 12 0 

810 

820 

61 8 0 

210 

220 

1680 

820 

830 

62 4 0 

220 

230 

17 4 0 

830 

840 

f>3 0 0 

230 

240 

18 0 0 

840 

850 

63 12 0 

240 

250 

18 12 0 

850 

860 

64 8 0 

250 

260 

1980 

860 

870 

65 4 0 

260 

270 

20 4 0 

870 

880 

66 0 0 

270 

280 

21 00 

880 

890 

66 12 0 

280 

290 

2112 0 

890 

900 

67 8 0 

290 

300 

2280 

900 

910 

68 4 0 

300 

310 

23 4 0 

910 

920 

69 0 a 

310 

320 

24 0 0 

920 

930 

69 12 0 

320 

330 

24 12 0 

930 

940 

70 8 0 

330 

340 

25 8 0 

940 

950 

7 i 4 0 

340 

350 

26 4 0 

950 

960 

72 0 0 

35 ° 

360 

27 0 0 

960 

970 

72 12 0 

360 

370 

27 12 O 

970 

980 

73 8 0 

370 

380 

28 8 0 

q8o 

990 

74 4 0 

380 

390 

29 4 0 

990 

1,000 

75 0 0 

390 

400 

30 0 0 

1 ,000 

1,100 

80 0 0 

400 

. 410 

30 12 0 

1. 100 

1,200 

85 0 0 

410 

420 

31 8 0 

1,200 

1,300 

90 0 0 

420 

430 

32 4 0 

1,300 

1,400 

95 0 0 

430 

440 

33 0 0 

1.400 

1*500 

100 0 0 

440 

450 

33 12 0 

1,500 

1,600 

105 0 0 

450 

460 

34 8 0 

1,600 

1.700 

1 10 0 0 

460 

470 

35 4 0 

1,700 

1,800 

115 0 0 

470 

480 

36 0 0 

1,800 

1,900 

120 0 0 

480 

490 

36 12 0 

1,900 

2,000 

125 0 0 

490 

500 

37 8 0 

2 000 

2,100 

130 0 0 

500 

c 

510 

38 4 0 

2,100 

2,200 

135 0 0 



Jtviii 


THE CIVIL COURT MANUAL, 


When the amount 
or value of the 

But dees not 

Proper fee. ( 

When the amount 
or value of the 

But does not 

Proper fee. 

subject matter 
exceeds. 

exceed. 

Bombay Act ] 
(III of 1926) 

subject-matter 

exceeds. 

exceed. 

Bombay Act 
(III of 1926) 

Rs. 

Rs. 

RS. 

A. 

Rs. 

Rs. 

RS. A. 

2 % 20 ° 

2,300 

140 

0 

9,000 

9,250 

487 8 

2,300 

2,400 

*45 

0 

9,250 

9,500 

500 0 

2,400 

2,500 

150 

0 

9, coo 

9,750 

512 8 

2,500 

2,600 

155 

0 

9,750 

10 000 

525 2 

2,600 

2,700 

160 

0 

10,000 

10,500 

547 s 

2,700 

2,800 

165 

0 ] 

10,500 

11,000 * 

57 ° 0 

2,800 

2,900 

170 

0 

11,000 

11,500 

59 2 8 

2,900 

3,000 

*75 

0 

11,500 

12,000 

615 0 

3,000 

3,100 

1 80 

0 

12,000 

12,500 

637 8 

3»ioo 

3,200 

>8S 

0 

12,500 

13.000 

660 0 

3.200 

3,300 

190 

0 

13,000 

13.500 

682 8 

3.300 

3,400 

*95 

0 

13,500 

14,000 

705 0 

3,400 

3,500 

200 

0 

14,000 

14,500 

727 8 

3,500 

3,600 

205 

0 

14,500 

15,000 

750 0 

3,600 

3,700 

210 

0 

15,000 

*5,500 

772 8 

3.700 

3,800 

215 

0 

15,500 

16,000 

795 0 

3,800 

3900 

220 

0 

16,000 

16,500 

817 8 

3,900 

4,000 

225 

0 

16,500 

17,000 

840 0 

4,000 

4,100 

230 

0 

17,000 

17,500 

862 8 

4,100 

4,200 

235 

0 

17,500 

18,000 

885 0 

4,200 

4,300 

240 

0 

18,000 

18,500 

9°7 8 

4,300 

4,400 

2 45 

0 

18,500 

19,000 

930 0 

4,400 

4,500 

250 

0 

19,000 

19,500 

952 8 

4,500 

4,600 

2 55 

0 

19,500 

20,000 

‘975 0 

4,600 

4 , 7 oo 

260 

0 

20,000 

21,000 

1 ,005 0 

4,700 

4,800 

265 

0 

21,000 

22,000 

i,o 35 0 

4,800 

4,900 

270 

0 

2 2,000 

23,000 

1,065 0 

4,900 

5,000 

275 

0 

23,000 

24,000 

1 ,095 0 

5,000 

5,250 

287 

8 

24.000 

25,000 

1,125 0 

5,2 5 ° 

5,500 

loo 

0 

25,000 

26,000 

1,1 55 0 

5 * 5 °° 

5,750 

312 

8 

26,000 

27,000 

1,185 0 

5 , 75 ° 

6 t ooo 

325 

0 

2 7,000 

28,000 

1 . 2*5 0 

6,000 

6,250 

337 

8 

28,000 

29,000 

i ,245 0 

6,250 

6,500 

350 

0 

29,000 

30,000 

1,275 0 

6,500 

6,750 

362 

8 

30,000 

32,000 

1 , 3°5 0 

6 , 75 ° 

7,000 

375 

0 

32,000 

34 ,ooo 

1,335 0 

7,000 

7,250 

387 

8 

34,000 

36,000 

1,365 0 

7.250 

7 , 5 oo 

400 

0 

36,000 

38,000 

1,395 0 

7,500 

7.750 

412 

8 

38,000 

40,000 

1 .4 2 5 0 

7 , 75 ° 

8,000 

425 

0 

40,000 

42,000 

i ,455 0 

8,000 

8,250 

437 

8 

42,000 

44,000 

1,485 0 

8,250 

8,500 

450 

0 1 

| 44,000 

46,000 

*,5*S 0 

8,500 

8,750 

462 

8 , 

46,000 

48,000 

1,545 0 

8,750 

9,000 

475 

0 J 

48,000 

50,000 

1,575 0 


and the fee increases at the rate of thirty rupees for every five thousand rupees, or part thereof ud 
to a maximum of ten thousand rupees, for example — ’ * 


Rs. 

A. 

Rs. 

A, 

1,00,000 

0 

1.875 

0 

2,00,000 

0 

2.475 

0 

3,00, oco 

0 

3.075 

0 

4,00,000 

0 

3.67s 

0 

5,00,000 

0 

4.*75 

0 

6,00,000 

0 

4.875 

0 ■ 

7,00,000 

0 

5.475 

0 

8,00,000 

0 

6.07s 

0 

9,00,000 

0 

6.675 

0 

10 , 60,000 

0 

-J. 27 S 

0 

11,00,000 

0 

7.875 

0 

12,00,000 

0 

8.475 

0 

13,00,000 

0 

• 9.07s 

0 

14,00,000 

0 

9.675 

0 

15,00,000 

0 

10,000 

0 
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xix 


Amendment of Schedule II 
to Act VII of 1870. 


4, Fop Articles x, 6, 7, xs, 14, 17, 18*19, 20 and 21 
of Schedule II to the said Act the following shall be sub- 
stituted, namely : — 

SCHEDULE II. 

Fixed fees. 


Number. Proper fee. 


1. Application or ( a ) When presented to any officer of Two annas, 
petition. the Customs or Excise Department or 

to any Magistrate by any person having 
dealings with the Government, and when 
the subject-matter of such application 
relates exclusively to those dealings : 

or when presented to any officer of land- 
revenue by any person holding tem- 
porarily settled land under direct en- 
gagement with Government, and when 
the subject-matter of the application 
or petition relates exclusively to such 
engagement. 

or when presented to any Municipal 
Commissioner under any Act for the 
time being in force for the conservan- 
cy of improvement of any place, if the 
| application or petition relates Solely to 
such conservancy or improvement : 

I or when presented to any Civil Court 
other than a principal Civil Court of 
original jurisdiction, or to any Court 
of Small Causes constituted under the 
Provincial Small Causes Courts Act, 

1887, or to a Collector or other officer 
of revenue in relation to any suit or 
case in which the amount or value of 
the subject-matter is less than fifty 
rupees : 

or when presented to any Civil, Crimi- 
nal or Revenue Court, or, to any Board 
or executive officer for the purpose of 
obtaining a copy or translation of any 
judgment, decree or order passed by 
such Court, Board or officer, or of any 
other document on record in such Court 
or office. 

(£) When containing a complaint or char- Eight annas, 
ge of any offence other than an offence 
for which police officers, may, under the J 
Criminal Procedure Code, 1898, arrest 
without warrant, and presented to any 
Criminal Court: 

or when presented to a Civil, Criminal or 
Revenue Court, to a Collector, or any 
Revenue officer having jurisdictioh equal 
or subordinate to a Collector, or to any 
Magistrate in his executive capacity and 
not otherwise provided for by this Act : 

or to deposit in Court revenue or rent : 

or for determination by a Court of the 
■amount of compensation to be paid by a 
» landlord to his tenant. 
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Proper fee. 


6. Bail-bond or 
other instrument of 
obligation given in 
pursuance of an or- 
der made by a Court 
or Magistrate under 
any section of the 
Code of Criminal 
Procedure, 1898, or 
the Code of Civil 
Procedure, 1908 and 
not otherwise provi- 
ded for by this Act. 

7. Undertaking 
under section 49 of 
the Indian Divorce 
Act, 1869. 


12. Caveat. 


14. Petition in a 
suit under the Na- 
tive Converts’ Marri- 
age Dissolution Act, 
1866. 

17. Plaint or 
memorandum of ap- 
peal in each of the 
following suits: — 

(i ) to alter or set 
aside a summary de- 
cision or order of 
any of the Civil 
Courts not estab- 
lished by Letters 
Patent or of any 
Revenue Court ; 

(ii) to alter or 
cancel any entry in 
a register of the 
names of proprietors 
of revenue paying 
estates ; and 

(iii) to obtain a 
declaratory decree 


(/) When presented to a Chief Commis- 
sioner or other Chief Controlling 
Revenue or Executive Authority, or to a 
Commissioner of Revenue or Circuit, or 
to any chief officer charged with the 
executive administration of a division 
and not otherwise provided for by this 
Act. 

(d) When presented to a High Court 


[ When the amount or value of the pro- 
l perty involved does not exceed two 
j thousand rupees. 

I When the amount or value of the pro- 
I perty involved exceeds two thousand 
j rupees. 


1 


> 


I 


When the amount or value of the pro- 
perty does not exceed five hundred 
rupees. 

When the amount or value of the pro- 
perty exceeds five hundred rupees. 


1 Two rupees. 

Three rupees. 
One rupee. 


One rupee. 

Five rupees. 
Ten rupees. 

Ten rupees. 


Ten rupees. 

Fifteen rupees. 

1 

I 

j Fifteen rupet 
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Number. 

— 

Proper fee. 

1 

or order, where no 
consequential relief 

Is prayed ; 

(iv) to set aside 

• « ♦ • 

Fifteen iupees 

alienation ; 

(v) to set aside a 
decree or award ; 

f When the amount or value of the proper- 
I ty does not exceed five hundred rupees 
When the amount or value of the pro- 

Ten rupees. 

Fifteen rupees 

(vi) to set aside 
an adoption ; and 

(vii) any other 

suit where it is not 
possible to estimate 

| perty exceeds five hundred rupees. 

L 

1 

1 

j. 

Fifteen rupees 

at a money value the 
subject-matter in 

dispute, and which is 
not otherwise pro- 
vided for by this 
Act. 

18. Application — 

( a ) under para- 


Ten rupees. 

graph 17 of the 
Second Schedule to 
the Code of Civil 
Procedure, 1908 ; 

(£) for probate of 

f When the amount or value of the Estate 

Two rupees. 

letters of administra- 
tion or for revoca- 
tion thereof under 

j does not exceed two thousand rupees, 
When it exceeos two thousand rupees, 

Five rupees. 

the Indian Succes- 
sion Act, 1925. 

( c , for a certifi- 

1 but does -not exceed five thousand 
[ ru pees. 

When it exceeds five thousand rupees. 

Ten rupees. 

cate under the Indian 
Succession Act, 1925 
or Bombay Regula- 
tion VII of 1827 ; 

(1 d ) for opinion or 


I Ten rupees. 

advice or for dis- 
charge from a Trust, j 

I 

1 

1 

or for appointment | 
of new Trustees, 1 
under Sections 34, 

7 2, 73 or 74 of the 
Indian Trusts Act, 
1882 ; 

(<?) for the wind- 


Ten rupees. 

ing up of a Com- 
pany, under section 
166 of the Indian 
Companies Act, 

1913 ; 

( f ) under Rule 58 

When the amount or value of the property 

Ten rupees. 

of Order XXI of the 
Code of Civil Proce- 
dure, 1908 regard- 
ing a claim to 
attached property. 1 

exceeds five hundred rupees. 

! 

i 
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Number. 

j 

Proper fee. 

19 Agreement in 
Writing ‘ > stating a 
question for the opi- 
nion of the Court 
under the Code of 
Civil Procedure, 

1908. 

.... 

Twenty rupees. 

20. Every petition 
under the Indian ! 
Divorce Act, 1869, 
except petitions 

under Section 44 of 
that Act and every 
memorandum of ap- 
peal under Section 
55 of that Act. 

• • % * 

Thirty rupees. 

21. Plaint or me- 
morandum of appeal 
under the Parsi 
Marriage and Di- 
vorce Act, 1865. 


Thirty rupees. 


and dura* 


E— THE CENTRAL PROVINCES COURT FEES ACT (I OF 1923). 

An Act to amend the Court-Fees Act , 1870, with reference to the scale of Court 
fees in the Central Provinces. 

WHEREAS it is necessary to revise the scale of Court-fees for the Central Pro- 
vinces, by amendment of the Court-Fees Act, 1870, in its application to the Central- 
Provinces, in the manner hereinafter appearing : 

It is hereby enacted as follows : — 

1 . (1) This Act may be called THE CENTRAL 

Provinces Court-Fees act, 1923. 

(2) It shall come into force on such date as the Local 
Government may, by notification, appoint in this behalf 
and shall remain in force to the 31st day of March, 1926. 
Act, 1870, as amended by subsequent legislation, shall be 
amended, in its application to the Central Provinces, in 
the manner hereinafter provided. 

3. (1) In clause (a) of paragraph v of section 7* 

between the words “ or ” and “ forms part” in line 4, the 
words “ where the land'' shall be inserted. 

(2) In clause (6) of the same paragraph, between the words “ or ’’and “forms- 
part ”, in line 3, the words “ where the land ” shall be inserted. 

(3) In clause ( h ) paragraph v of the section 7 of the said Act, for the word 
“five” the words “ twelve and a half ” shall be substituted. 


Short title. 

Commencement 

tion. 


2. The Court-Fees 
Application ot Act. 


Amendment 
paragraph v. 


of section 7, 


Amendment of section 7, 4. For paragraph ix: of section 7, the following shall 

paragraph ix. be substituted, namely : — 

“ ix ( a ) In suits against a mortgagee for the recovery of the property mort- 
gaged,— 


See. 1 . Acr not retrospective.— 89 I.C. 407 =A.I.R. 1926 Nag. 71. 
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according to the principal money expressed to be secured by the instrument of 
mortgage ; 

( b ) in suits by a mortgagee to foreclose the mortgage — 

according to the amount claimed as due at the date of presenting the plaint 


Amendment of section 7, 
paragraph xi. 


Amendment of section 18. 

shall be substituted. 

Amendment of section 19, 
paragraphs iii, ix and xii. 


5 . In paragraph xi of section 7 of the said Act, 

before the words “ the amount " the word “ twice 99 
shall be inserted. * 

6. In section 18 of the said Act, for the words ** a 
fee of eight annas the words “ a fee of one rupee 9> 

7 . (1) From section 19 of the said Act, paragraphs 
iii and xii shall be deleted. 


(2) In paragraph ix of the said section, the words “ or the ascertainment of 
rights thereto or interests therein ’’ shall be omitted. 


Amendment of Schedule I, 
Article I. 


8 . For the second and third columns of Article I in 
the first schedule to the said Act the following shall be 
substituted, namely :• — 


“ when the amount or value of the subject- 
matter in dispute does not exceed Rs. 100. 

When such amount or value exceeds Rs. 100, 
but does not exceed Rs. 1,000 

When such amount or value exceeds Rs. 1,000 
but does not exceed Rs. 5,000. 

When such amount or value exceeds Rs. 5,000, 
but does not exceed Rs, 10,000. 

When such amount or value exceeds 
Rs. 10,000, but does not exceed Rs. 20,000. 

When such amount or value exceed* 
Rs. 20.000 but does not exceed Rs. 50,000. 

When such amount or value exceeds 

Rs. 50,000, but does not exceed Rs. 1,00,000. 

When such amount or value exceeds 

Rs. 1,00,000 


Seven and a half per centum of such amount 
or value. 

Ten per centum of such amount or value. 

Rs. 100 plus seven and a half per centum of 
the amount or value in excees of Rs. 1,000. 

Rs. 400 plus six per centum of the amount or 
value in excess of Rs. 5,000. 

Rs. 700 plus four and a half per centum of the 
amount or value in excess of Rs. 10,000. 

Rs. 1,150 plus three per centum of the amount 
or value in excess of Rs. 20,000. 

Rs. 2,050 plus two per centum of the amount 
or value in excess of Rs. 50,000. 

Rs. 3,050 plus one per centum of the amount 
or value in excess of Rs. 1,00,000, 


Provided that — 

(a) the minimum fee shall be one rupee; 

( b ) the maximum fee shall be Rs. 5,000; and 

(c) fractions of an anna shall be neglected. 

Amendment of Schedule I, 9 . In the third column of Article 6 in the first 

Article6 - ^ schedule to the said Act, — 

(а) for the words “ Four annas ” opposite clause (a) in the first entry in the 
second column, the words “ Six annas 91 shall be substituted ; and 

(б) for the words " Eight annas ’* opposite clause (6) in the first entry in the 
second column, the words “ Twelve-annas 99 shall be substituted. 


_ , 10. For the entries above the proviso in the second 

rticle n n ment ° f * chedule X * column and for the entries in the third column in Article 11 

in the first schedule to the said Act, the following shall be 


substituted, namely : — 

“When the amount or value of the property in 
respect of which the grant of probate or letter is 
made exceed* Rs. 1,000, but does not exceed 
Rs, 5,000. 

When such amount or value exceeds Rs. 5,000 
but does not exceed Rs. 10,000. 

Whetr sucJloi amount or value exceed 
Rs. 10,000. 


Two per centum of such amount or value. 


Rs. loo plus two and a half per centum of the 
amount or value in excess of Rs. 5,000. 

Rs. 250 plus three per centum of the amount 
or value in excess of Rs. 10,000.” 


11 . For the entry in the second column of Article 12 in the first schedule to the 
said Act, and for the first paragraph in the third column 
Amendment of Schedule I, of t j, e j( j Art j c j e the following shall be substituted. 
Article 12. . 

, namely ; 
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“When the amount or value of any debtor 
security specified in the certificate under section 8 
of the Act exceeds Rs. i ,000, but does not exceed 
Rs. 5,000. 

When such amount or value exceeds Rs. 5* 000 , 
but does not exceed Rs. 1 0,000. 


When such amount or value exceeds 
Rs. 10,000. 


Two per Centum of such amount or value, and 
three per centum of the amount or value of any 
debtor security to w^ich the certificate is exten- 
ded under section 10 of the Act. 

Rs. 100 plus two and ; a half per centum of the 
amount or value in excess of Rs. 5,oco, and four 
and a half per centum of the amount or value of 
and debt or security to which the certificate is 
extended under section 10 of the Act. 

Rs. 250 plus three per centum of the amount 
or value in excess of Rs. to, 000 and seven and a 
half per centum of the amount or value of any 
debt or security to which the certificate is extend- 
ed under section 10 of the Act”. 


12. The table of rates of ad valorem fees leviable 
Deletion of table of rates. on t k e institution of suits at the end of the first schedule 

to said Act, shall be deleted. 


Amendment of Schedule II, 13. In the third column in Article 1 in the second 

Art,cle i. clauses (<i) and (*). schedu]e to the said Act _ 


(1) for the words “ One anna " opposite clause (a) in the second column, the 
words “ Two annas ” shall be substituted ; and 

(2) for the words “Eight annas ” opposite clause (6) in the second column, the 
following shall be substituted, namely : — 

“ In the case of a criminal complaint, one rupee, and in other cases twelve 
annas. 1 ’ 


14. For clauses (c) and ( d ) in the second column of Article 1 in the second 
schedule to the said Act, and for the entries opposite these 
clauses in the third column, the following shall be substi- 
tuted, namely : — 


Amendment of Schedule II 
Article 1, clauses (c ) and (d) 


“ (0 When presented to a Commissioner of Revenue or to any chief Two rupees, 
officer charged with the executive administration of a Division and not 
otherwise provided for by this Act. 

(d) When presented to a Chief Controlling Revenue Authority or Four rupees. 
Executive Authority and not otherwise provided for by this Act. 

(e) When presented to the Court of the Judicial Commissioner 

( / ) otherwise than under section 2s of the Provincial Small Causes Two rupees. 
Courts Act, 1887, or section 115 of the Code of Civil Procedure, 1908 

(//) under section 25 of the Provincial Small Causes Courts Act, 1 S87 J Three rupees. 
(lit) under section 115 of the Code of Civil Procedure, 1908, and Five rupees, 
the value of the suit to which the order or decree relates does not 
exceed Rs. 1,000.* 

the value of the suit exceeds Rs. 1,000 .. Ten rupees. 


15. In the third column in Article 10, in the second schedule to the said Act, for 
the words “ One rupee ” opposite clause ( b ) in the second 
Arhde n io ment ° f Schedule n ’ column the words “ One rupee eight annas ” shall be sub- 
stituted. 

Amendment of Schedule II, 16 . In the third column in Article 11 in the second 

rtlc,eI1 schedule to the said Act, — 

(1) for the words “ Eight annas ” opposite clause (a) in the second column the 
words “ Two rupees ” shall be substituted ; and 

(2) for the words ** Two rupees ” opposite clause (6) in the second column, the 
words “ Four rupees ” shall be substituted. 

17. (1) The words u Ten rupees” in the third 
Arfi n J en ^ ment of Schedule column opposite Article 17 in the second schedule to the 

rTUltJ,7 ‘ said Act, and the bracket opposite that article in the 

second column, shall be omitted. 

(2) In the third column, opposite the said Article : — u 

(a) opposite entries (i), (it) (iii\ (w) and (vi\ the words Fifteen? rupees ” 

shall be inserted ; and 5 

(b) opposite entry (b) the words “ Twenty rupees ** shall be inserted. 
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Fees on application for 18 . After Article 21 in the second schedule to the 

mperfect partition of mahal. said Act, the following Article shall be inserted, namely : — 

“ 22. Application for imperfect partition of a Five Rupees/' 
lahal under section 16 of the Central Pro- 
inces Land Revenue Act, 1917. 

19 . Nothing in this Act shall apply to any probate, letters of administration or 
0 . f ^ . , certificate in respect of which the fee payable under the 

stters of administration and laW for the time bein S ,n force h * s keen paid prior to the 
ertificates. commencement of this Act, but which have not been 

issued. 


F— THE MADRAS COURT-FEES (AMENDMENT) ACT (V OF 1922). 

An Act to amend the Court-Fees Act , 1870. 

WHEREAS it is expedient to amend the Court-Fees Act, 1870, in its application 
► the Presidency of Madras ; it is hereby enacted as follows : — 

,,, .. . 1 . (a) This Act may be called THE MADRAS COURT- 

Short title and application. F *, PS (AMENDMENT) ACT, 1922. 

(fr) It extends to the whole of the Presidency of Madras. 

2. (r) In this Act ‘ the principal Act ’ shall mean 

4 the Court-Fees Act, 1870/ 

and in the principal Act, unless there is anything repugnant in 
Memorandum of appeal ’ shall include memorandum of cross- 


interpretation clause. 

(2) In this Act 
he subject or context, ' 
Ejection. 


Amendment of section 5 
he principal Act. 


4. 


of 


3. In the second paragraph of section 5 of the prin- 
cipal Act, the words ‘ Registrar 9 and 4 Chief Judge ’ shall 
be substituted for ‘ clerk of the Court ’ and ‘ first Judge 
respectively. 

In section 7 of the principal Act the words “except suits for relief under 
, . section 14 of the Religious Endowments Act, 1863, or 

men ment o^ section 7. under section 91 or section 92 of the Code of Civil Pro- 
edure, 19081” shall be added between the words 4 mentioned ’ and 4 shall \ 

5. In section 7 (ii) of the principal Act, after the words ‘shall be deemed ’ to be 
the words 4 in suits for maintenance, the amount claimed 
to be payable for one year and in other suits ’ shall be 
added. 


Amendment 

>i). 


of section 7 


...... 6 . The following shall be added after the words 

l (\v^ ° a provlso to set * ' Memorandum of appeal ’ in section 7, paragraph (iv), of 

7 U the principal Act 

4 Provided that in suits coming under sub-clause (c), in cases where the relief 
ought is with reference to any immoveable property, such valuation shall not be less 
han half the value of the immoveable property calculated in the manner provided for 
>y paragraph (v) of this section.’ 

7. In section 7 of the principal Act between para- 
Addition to section 7. graphs (iv) and (v) the following paragraph shall be added 

as (iv-A) : — 

4 In a suit for cancellation of a decree for money or other property having a 
noney value, or other document securing money or other property having such value, 
accoidiingto the value of the subject matter of the suit, and such value shall be 
ieemed to be — 


Sec. 7m*- In a suit for cancellation of a docu- which the ad valorem court-fee is to be paid. 22 
lent securing property having a money value, L. W. 5 r <; - (192s) M. W. N. 777 = A. I. R. 1925 
be amount or value of the property for which Mad. 1248 (38 M. 922, Ah), 
be document was executed is the amount on 

D 
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if the whole decree or other document is sought to be cancelled, the amount 
or the value of the property for which the decree was passed, or the other document 
executed, 

if a part of the decree or other document is sought to be cancelled, such part 
of the amount or value of the property.* 

Amendment of section 7 (v). g # i n section 7 (v) of the principal Act — 

in (a) for the word 4 ten * the word * twenty * shall be substituted ; 

in (h) for the word 4 five * the word 4 ten ’ shall be substituted ; 

and after clause (cf) the following proviso shall be substituted for the existing 
proviso : — 

4 Provided that if rules are framed under section 3 of the Suits Valuation Act, 
1887, for determining the value of land for the purposes of jurisdiction, the value so 
determined shall be deemed to be the value of the land for the purposes of this para- 
graph/ 

9 . For the second paragraph of section nofthe 
Amendment of section n. principal Act, the following paragraphs shall be substi- 
tuted : — 

4 Where a decree directs an inquiry as to mesne profits which have accrued on 
the property during a period prior to the institution of the suit, if the profits ascertain- 
ed on such inquiry exceed the profits claimed, no final decree shall be passed till the 
difference between the fee actually paid and the fee which would have been payable 
had the suit comprised the whole of the profits so ascertained is paid. If the additional 
fee is not paid within such time as the Court shall fix, the claim for the excess shall be 
dismissed, unless the Courts for sufficient cause, extends the time for payment. 

Where a decree directs an inquiry as to mesne profits from the institution of 
the suit, and a final decree is passed in accordance with the results of such inquiry, 
the decree shall not be executed until such fee is paid as would have been payable on 
the amount claimed in execution if a separate suit had been instituted 4 therefor. 

10 . In section 18 of the principal Act, for the words 

Amendment of sectton 18. * eight annas • the words < one rupee - sha ]| be substituted. 

Amendment of Schedules I 11. For Schedules I and II of the principal Act, the 

and XI - following schedules shall be substituted : — 

SCHEDULE I. 

AD VALOREM FEES. 


Number. 


Proper fee. 

1 . 1 Plaint, or written 

statement pleading a set-off 
or counter-claim or memo- 

When the amount or value of the sub- 
ject matter in dispute does not exceed five 
rupees. 

Eight annas. 

randum of appeal (not 
otherwise provided for in 
this Act) presented to any 
Civil or Revenue Court ex- 

When such amount or value exceeds five 
rupees, for every five rupees, or part 
thereof, in excess of five rupees, up to one 
hundred rupees. 

Nine annas. 

cept those mentioned in 
section 3 . 

When such amount or value exceeds one 
hundred rupees, for every ten rupees, 
or part thereof, in excess of one 
hundred rupees, up to one thousand 
rupees. 

When such amount or value exceeds one 
thousand rupees, for every one hundred 
rupees, or part thereof, in excess of one 
thousand rupees, up to five thousandn 
rupees. 

One rupee two annas. 

Seven rupees eight annas* 

; 


1 To ascertain the proper fee leviable on the institution of a suit, see the table annexed to this 
schedule. 
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Number. 


Proper fee. 


1. Plaint, etc.— (6V»if</.) 


2. 1 PI int, or written 
statement pleading a set-off 
or counterclaim , presented 
to a Conrt outside the 
Presidency Town in any suit 
of the nature cognizable by 
Courts of Small Causes 
when the amount or value 
of the subject matter does 
not exceed Rs. 500. 

3. Plaint in a suit for 
possession under [the Spe- 
cific Relief Act, 1877, 
section 9]. 

4. Application for re- 
view of judgment, if pre- 
sented on or after the nine 
tieth day from the date 
of the decree. 

5. Application for re 
view of judgment, if pre- 
sented before the ninetieth 
day from the date of the 
decree 

6. Copy or translation 
of a judgment or order not 
being or having the force 
of a decree. 


6-A. Copy or translation^ 
of a judgment or order of 
a Criminal Court. 


When such amount or value exceeds five 
thousand rupees, for every two hundred 
and fifty rupees, or part thereof, in excess 
of five thousand rupees, up to ten thousand 
rupees. 

When such amount or value exceeds ten 
thousand rupees, for every five hundred 
rupees, or part thereof, in excess of ten 
thousand rupees, up to twenty thousand 
rupees. 

When such amount or value exceeds 
twenty thousand rupees, for every one 
thousand rupees, or part thereof, in excess 
of twenty thousand rupees, up to thirty 
thousand rupees. 

When such amount or value exceeds 
(thirty thousand rupees, for every two thou- 
sand rupees, or part thereof, in excess of 
thirty thousand rupees, up to fifty thou- 
sand rupees. 

When such amount or value exceeds fifty 
j thousand rupees, for every five thousand 
rupees, or part thereof, in excess of fifty 
thousand ruptes. 

When the amount or value of the sub- 
ject-matter in dispute does not exceed five 
rupees. 

When such amount or value exceeds five 
rupees, for every five rupees, or part there- 
of, in excess of five rupees up to one hund- 
red rupees. 

When such amount or value exceeds* one 
hundied rupees, for every ten rupees, or 
part thereof, in excess of one hundred 
rupees up to five hundred rupees. 


Fifteen rupees. 


Tw r enty-two rupees eight 
annas. 


] Thirty rupees. 


Do. 


Six annas. 


Do. 


I Twelve annas. 


An amount of one half 
the scale of fee prescribed 
in article 1 above. 


• The fee leviable on the 
plaint or memorandum of 
appeal. 


One half of the fee levia- 
ble on the plaint or memo 
Irandum of appeal. 


When such judgment or order is passed j 
by any Civil Court other than a High Court j 
or by the presiding officer of any Revenue j 
Court or Office, or by any other Judicial or | 
Executive Authority — | 

{a) If the amount or value of the sub- 
ject-matter is fifty or less than fifty rupees. 

(£) If such amount or value exceeds ' 
fifty rupees. 

When such judgment or order is passed 
|by a High Court. 


Six annas. 

Twelve annas. 

One rupee eight annas. 
Eight annas. 


***** * 'to ascertain the proper fee leviable on the institution of a suit, see the table annexed 10 this 

schedule. 
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Number. 


Proper fee 

7. Copy of a decree or 
order having the force of a 
decree. 

When such decree or order is made by 
janv Civil Court other than a High Court, 
or by any Revenue Court — 



(a) If the amount or value of the sub- 
ject-matter of the suit wherein such decree 
or order is made is fifty or less than fifty 
rupees. 

Eight annas. 


(<*) If such amount or value exceeds 
fifty rupees. 

One rupee. 


When such decree or order is made by a 
High Court. 

Four rupees. 

8. Copy of any docu- 
ment liable to stamp duty 
under the Indian Stamp 
Act, 1899, when left by any 
party to a suit or proceed- 
ing in place of the original 
withdrawn. 

(a) When the stamp-duty chargeable 
on the original does not exceed eight annas 

( b ) In any other case 

The amount of the duty 
chargeable on the oiiginal. 

Eight annas. 

9. Copy of any revenue 
or judicial proceeding or 
order not otherwise provid- 
ed for by this Act, or copy 
of any account, statement, 
report or the like, taken out 
of any Civil or Criminal or 
Revenue Court or Office, or 
from the office of any chief 
officer charged with the 
executive administration 
of a division. 

10. [. Repealed by the 
Guardians and Wards Art, 
1890 (VII/ of 1890).] 

For every three hundred and sixty words ; 
or fraction of three hundred and sixty 
words. 

I 

Do. 

11. Probate of a will or 
letters of administration 
with or without will annex- 
ed. 

When the amount or value of the pro- 
perty in respect of which the grant of pro- 
bate or letters is made exceeds one thou- 
sand rupees, but does not exceed five thou- 
sand rupees. 

Two per centum on such 
amount or value. 


When such amount or value exceeds 
five thousand rupees : 

Provided that, when after the grant of a 
certificate under the Succession Certificate 
Act, 18S9, or under the Regulation of the 
Bombay Code, No VIII of 1827, in respect 
of any property included in an estate, a 
grant of probate or letters of administra- 
tion is made in respect of the same estate, 
the fee payable in respect of the latter 
grant shall be reduced by the amount of 
the fee paid in respect of the former grant. 

Three per centum on 
such amount or value. 

12. Certificate under the 
Succession Certificate Act, 
1889. 

When the amount or value of any debt 
or security specified in the certificate under 
section 8 of the Act does not exceed five 
thousand rupees. 

Two per centum on such 
amount or value, and three 
per centum on the amount 
or value of any debt or 
security to which the cer- 
tificate is extended ander 
section 10 of the Act. 
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Number. j 

i 


Proper fee. 

12. Certificate, etc. — 

( Contd .) 

1 

When such amount or value exceeds five 
thousand rupees. j 

1 

1 

L — — u 

Three per centum on 
such amount Qr, value, and 
four and a half per centum 
on the amount or value of 
any debt or security to 
which the certificate is 
extended under section io 
of the Act. 


NOTE.— (1) The amount of a debt is its amount, including interest, on the day on which the 
inclusion of the debt in the certificate is applied for, so far as such amount can be ascertained. 

(2) Whether or not any power with respect to a security specified in a certificate has been 
conferred under the Act ; and where such a power has been so conferred, whether the power is for the 
receiving of interest or dividends on, or for the negotiation or transfer of the security, or for both pur- 
poses, the value of the security is its market-value on the day on which the inclusion of the security 
in the certificate is applied for, so far as such value can be ascertained. 

SCHEDULE I. 

MADRAS. 


Table of rates of ad valorem fees leviable . 


(a) On plaints, etc., mentioned in article 1 of this 

schedule. 



When the 



When the 




imount or value 

But does not 

t) not* f Ap I 

amount or value 

But does not 



of the subject- 

exceed 

xToper iee. | 

of the subject- 

exceed 

rroper tee. 

matter exceeds 



matter exceeds 




Rs. 

Rs. 

Rs. A. 

Rs. 

Rs. 

Rs. 

A. 

# * 

5 

0 8 

270 

280 

3 i 

7 

5 

10 

I I 

280 

290 

32 

9 

10 

15 

1 10 

290 

300 

33 

11 

IS 

20 

2 3 

300 

310 

34 

13 

20 

25 

2 12 

3 io 

320 

35 

IS 

25 

30 

3 5 

320 

330 

37 

1 

30 

35 

3 i 4 

330 

340 

38 

3 

35 

40 

4 7 

340 

350 

39 

5 

40 

45 

5 0 

350 

360 

40 

7 

45 

SO 

5 9 

360 

370 

4 i 

9 

5 ° 

55 

6 2 

370 

380 

42 

1 1 

55 

60 

6 1 1 

380 

390 

43 

13 

60 

Ss 

7 4 

390 

400 

44 

is 

65 

70 

7 13 

400 

410 

46 

1 

70 

75 

8 6 

410 

420 

47 

3 

75 

80 

8 15 

420 

450 

48 

5 

So 

85 

9 8 

430 

440 

49 

7 

8 5 

90 

10 1 

440 

450 

50 

9 

90 

95 

IO IO 

450 

460 

5i 

11 

95 

100 

II 3 

460 

470 

• 52 

13 

100 

1 10 

12 5 

470 

480 

53 

IS 

no 

120 

13 7 

480 

490 

55 

1 

120 

130 

14 9 

490 

500 

56 

3 

130 

140 

15 11 

500 

510 

57 

5 

140 

150 

16 13 

5 io 

520 

58 

7 

150 

160 

17 l s 

520 

530 

59 

9 

i6q 

170 

19 1 

530 

540 

60 

11 

170 

180 

20 3 

540 

550 

61 

13 

l 8 o 

190 

2 J 5 

550 

560 

62 

15 

190 

200 

22 7 

560 

570 

64 

1 

200 h 

210 

23 9 

570 

580 

65 

3 

210 

2,20 

24 11 

580 

590 

66 

5 

220 

230 

25 13 

590 

600 

67 

7 

330 

240 

a6 15 i 

600 

610 

68 

9 

24O 

250 

28 1 

610 

620 

69 

11 

2SO 

260 

29 3 

620 

630 

70 

13 

260 

270 

30 5 

630 

640 

7 1 

i£ 
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When the 

amount or value But does not p roper f ee< 
of the subject- exceed 

matter exceeds 


Rs. 

Rs. 

Rs. , 

A. 

64b 

650 

73 

I 

650 

660 

74 

3 

660 

670 

75 

5 

670 

680 

76 

7 

680 

690 

77 

9 

690 

700 

78 1 

1 

700 

710 

79 1 

3 

710 

720 

80 1 

s 

720 , . 

73° 

82 

1 

730 

74° 

83 

3 

740 

7 <5 0 

84 

5 

75° ' 

760 

85 

/ 

760 

770 

86 

9 

77° 

780 

87 1 

1 

780 

790 

88 1 

3 

79° 

800 

89 1 

5 

800 

810 

9i 

1 

810 

820 

92 

3 

820 

8?o 

93 

5 

830 

840 

94 

7 

840 

850 

95 

9 

850 

860 

96 

1 1 

860 

870 

97 

13 

870 

880 

98 

IS 

880 

890 

100 

1 

890 

QOO 

101 

3 

900 

910 

102 

5 

910 

920 

io 3 

7 

920 

93° 

104 

9 

93° 

94° 

i°5 

1 1 

940 

95° 

106 

13 

95° 

960 

107 

15 

960 

97° 

109 

1 

970 

980 

1 10 

3 

980 

99° 

1 1 1 

5 

99° 

1 ,000 

1 12 

7 

I, coo 

1 ,100 

119 

IS 

1,100 

1 ,200 

127 

7 

1,200 

1,300 

134 

IS 

1,300 

1, 4°° 

142 

7 

1,400 

1,500 

149 

15 

ii5°° 

1 ,600 

157 

7 

1,600 

1,700 

164 

15 

1.700 

1 ,800 

172 

7 

1 800 

1,900 

179 

15 

1,900 

2,000 

187 

7 

2,000 

2,100 

194 

IS 

2,100 

2,200 

202 

7 

2,200 

2,300 

209 

IS 

2,300 

2,400 

217 

7 

2,400 

2,500 

224 

15 

2,500 

2,600 

232 

7 

2,600 

2,700 

240 

1 5 

2,700 

2,800 

247 

7 

2,800 

2,900 

254 

IS 

2,900 

3.000 

262 

7 

3,000 

3,100 

269 

IS 

3,100 

3,200 

277 

7 

3*200 

3.3oo 

284 

IS 

3*3°° 

3.400 

292 

7 

3.400 

3.500 

2.99 

IS 

3.500 

3,600 

397 

7 

3,600 

3.7oo 

314 

IS, 

3,700 

3,800 

522 

7 

3,800 

3.900 

329 

IS 


When the 

amount or value 

But does not 

Proper fee. 

of the subject- 

exceed 

matter exceeds 

Rs. 

Rs. 

Rs. A. 

3.900 

4,000 

337 7 

4,000 

4,100 

344 15 

4,100 

4,200 

35* 7 

4,200 

4 , 3 oo 

359 IS 

4.300 

4,400 

367 7 

4.400 

4,500 

374 15 

4 .Soo 

4,600 

382 7 

4,600 

4,700 

3-9 IS 

4.7oo 

4,800 

397 7 

4,800 

4,900 

404 15 

4,900 

5 »°oo 

412 7 

5,000 

5»25° 

427 7 

5.25° 

5 , 5 °o 

442 7 

S.S°o 

5,75° 

457 7 

S.7S0 

6,000 

472 7 

6,000 

6,250 

487 7 

6.250 

6,500 

S°2 7 

6,500 

6,75° 

517 7 

6,7^0 

7,000 

532 7 

7,000 

7,250 

547 7 

7.250 

7»5°° 

562 7 

7.50° 

7,75° 

577 7 

7.750 

8,000 

592 7 

8,000 

8,250 

607 7 

8,250 

8,500 

622 7 

8,500 

8,75° 

6.37 7 

8,750 

9 000 

652 7 

9,000 

9,250 

667 7 

9.250 

9,5oo 

682 7 

9.500 

9,750 

697 7 

9.750 

10,000 

712 7 

10,000 

10,500 

734 15 

10,500 

1 1,000 

757 7 

1 1 ,000 

1 1,500 

779 IS 

11,500 

12,000 

802 7 

12.000 

• 2,500 

824 15 

12,500 

13,000 

847 7 

13,000 

13,500 

869 15 

i3,S°° 

14,000 

892 7 

I4,oco 

14.500 

914 IS 

14,500 

15,000 

937 7 

15 000 

15,500 

959 IS 

I5,5°0 

16,000 

982 7 

16,000 

16,500 

1,004 IS 

16,500 

17,000 

1,027 7 

17,000 

17.5°° 

1,049 15 

I7,5°° 

18,000 

1,072 7 

18,000 

18,500 

1,094 15 

18,500 

19,000 

1,117 7 

19,000 

19,500 

1,139 15 

19,5°° 

20,000 

1,162 7 

20,000 

21,000 

M92 7 

2 1 ,000 

22,000 

1,222 7 

22,000 

23,000 

1,252 7 

23,000 

24,000 

1,282 7 

24,000 

25,000 

1,312 7 

25,000 

26,000 

1,342 7 

26,000 

27,000 

1,372 7 

,, 27,000 

28,000 

1,402 7 

28,000 

29,000 

1,432 7 

29,009 

30,000 

1,462 7 

, 30,000 

32,000 

1,492 7 

32,000 

34,000 

1,522 7 

34,000 

36,000 

7 

36,000 

38,000 

1,5*2 7 
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When the 
amount or value 
of the subject- 
matter exceeds 


But does not 
exceed 


Proper fee. 


Rs. Rs. Rs. A. 

38.000 40,000 1,612 7 

40.000 42,000 1,642 7 

42.000 44,000 1,672 7 


When the 

amount or value But does not ~ , 

of the subject- exceed Proper fee * 

matter exceeds 

Rs* Rs. Rs. A, 

44.000 46,000 1,702 7 

46.000 48,000 4,73 2 7 

48.000 50,000 1,762 7 


When the amount or value of the subject-matter exceeds Rs. 50,000, for every five thousand 
rupees, or part thereof, in excess of fifty thousand rupees — thirty rupees. 


(6) On plaints, etc., mentioned in article 2 of this schedule. 


When the 
amount or value 

But does not 

Proper 

fee. 

When the 
amount or value 

But does not 

Proper 

fee. 

of the subject- 
matter exceeds 

exceed 

of the subject- 
matter exceeds 

exceed 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A. 

. , 

5 

0 

6 

200 

2 10 

15 

12 

5 

10 

0 

12 

210 

220 

16 

8 

10 

IS 

1 

2 

220 

230 

17 

4 

15 

20 

1 

8 

230 

24O 

18 

0 

20 

25 

1 

14 

240 

250 

18 

12 

25 

3 o 

2 

4 

250 

260 

19 

8 

30 

35 

2 

10 

260 

270 

20 

4 

35 

40 

3 

0 

270 

280 

2! 

0 

40 

45 

3 

6 

280 

2 QO 

21 

12 

45 

50 

3 

1 2 

290 

300 

22 

8 

So 

55 

4 

2 

3 °o 

310 

23 

4 

55 

60 

4 

8 

310 

320 

24 

0 

60 

65 

4 

14 

320 

330 

24 

12 

65 

70 

S 

4 

330 

340 

25 

8 

70 

75 

5 

10 

34 o 

350 

26 

4 

75 

80 

6 

0 

350 

360 

27 

0 

80 

8S 

6 

6 

360 

370 

27 

12 

85 

90 

6 

12 

37 o 

380 

28 

8 

90 

95 

7 

2 

38° 

390 

29 

4 

95 

100 

7 

8 

39 o 

400 

30 

0 

100 

1 10 

8 

4 

400 

410 

30 

12 

1 10 

120 

9 

0 

410 

420 

31 

8 

120 

130 

9 

12 

420 

430 

32 

4 

130 

140 

10 

8 

430 

440 

33 

0 

140 

iso 

1 ( 

4 

440 

45° 

33 

12 

ISO 

160 

12 

0 

450 

460 

34 

8 

160 

170 

12 

12 

460 

470 

35 

4 

170 

180 

13 

8 

47 o 

480 

36 

0 

180 

190 

14 

4 

480 

490 

36 

12 

190 

200 

i ,5 

0 i 

490 

Soo 

37 

8 


SCHEDULE II. 
Fixed Fees. 


Number. 


j Proper fee. 

1. Application or peti- 
tion. 

(a) When presented to any officer of the 
Customs or Excise Department or to any 
Magistrate by any person having dealings 
with the Government, and when the sub- 
ject-matter of such application relates 
exclusively to those dealings ; 

One anna. 

i 1 

or when presented to any officer of land 
f revenue by any person holding temporari- 
1 1 y settled lard under direct engagement j 
with Government, and when the subject- 1 
matter of the application or petition rela- 
tes exclusively to such engagement ; 1 

Two annas’. 
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Number. 


i. Application, etc. — 
( Contd ,) 


i -A. Application to any 
Civil Court that records 
may be called for from 
another Court. 

2. Application for leave 
to sue as a pauper. 

3. Application for leave 
to appeal as a pauper. 
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I or when presented to any Municipal 
Commissioner under any Act for the time 
being in force for the conservancy or im- 
provement of any place, if the application 
or petition relates solely to such conser- 
vancy or improvement ; 

' or when presented to any Civil Court 
i other than a principal Civil Court of origi- 
nal jurisdiction or to any Court of Small 
Causes constituted under Act No. IX of 
1887, or to a Collector or other officer of 
revenue in relation to any suit or case in 
which the amount or value of the subject- 
matter in less than fifty rupees ; 

or when presented to any Civil, Criminal 
or Revenue Court, or to any Board or Exe- 
cutive Officer for the purpose of obtaining 
j a copy or translation of any judgment, 
I decree or order passed by such Court, 
I Board or Officer, or of any other document 
on record in such Court or office. 

( b ) When containing a complaint or 
charge of any offence other than an offence 
for which police officers may, under the 
Criminal Procedure Code, arrest without 
wariant, and presented to any Criminal 
Court ; 

or when presented to a Civil, Criminal 
or Revenue Court, or to a Collector, or any 
Revenue Officer having jurisdiction equal 
or subordinate to a Collector, or to any 
Magistrate in his executive capacity, and 
not otherwise provided for by this Act ; 

or to deposit in Court revenue or rent ; 

or for determination by a Court of the 
amount of compensation to be paid by 
landlord to his tenant. 

(7) When presented to a Chief Com- 
missioner or other Chief Controlling Re- 
venue or Executive authority, or to a Com- 
missioner of Revenue or Circuit, or to any 
chief officer charged with the executive 
administration of a division and not other- 
wise provided for by thi<* Act. 

( d ) (i) When presented to a High Court 
under section 115 of the Code of Civil 
Procedure, 1908, for revision of an order — 

(a) when the value of the suit or pro- 
ceeding to which the order relates does not 
exceed thousand rupees ; 

(b) when the value of the suit or pro- 
ceeding exceeds thousand rupees. 

(ii) When presented to a High Court 
otherwise than under that section. 

When the Court grants the application 
and is of opinion that the transmission of 
such records involves the use of the post. 


(a) When presented to a District Court- 
or a SubCourt. 

(£) When presented to a Commissioner 
or a High Court. 

Omitted. 


Proper fee. 
One anna. 


Two annas. 


Do. 


j In the case of a criminal 
'complaint one rupee and in 
lother cases twelve annas. 


Do. 


Eight annas. 
Do. 


One rupee eight annas. 


Five rupees. 


Ten rupees. 
Two rupees. 


Twelve annas in addition 
to any fee levied on theappli 
cation under clause (a), 
clause ( b ) or clause ( d ) of 
art. 1 of this schedule. 

Eight annas. 

i * 

' One rupee. 

Two rupees. 11 
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! 

Number. 

1 - 

Proper Fee. 

5. Plaint or memoran- J 
dum of appeal in a suit to ( 
establish or disprove a right 
of occupancy. ! 

.... 

Eight annas. 

6. Bail-bond or other I 
instrument of obligation 
given in pursuance of an 
order made by a Court or » 
Magistrate under any sec- 
tion of the Code of Crimi- 
nal Procedure, 1898, or the 
Code of Civil Procedure, 
1908, and not otherwise 
provided for in this Act. 

! 

j 

Do, 

; 

I 

! 

i 

i 

1 

7. Undertaking under 
section 40 of the Indian 
Divorce Act, 1869. 

8. [Rep. by the Repeal - 
ing and Amending Act , 
1891 {XII of 1891)] 

9. [Rep. by Act XII of 
1891.] 

10. Mukhtarnama, Vak- 
alatnama or any paper 
signed by an Advocate sig- 

.... i 

i 

i 

! 

When presented for the conduct of any 
one case— 

Do. 

! 

nifying or intimating that 
he is retained for a party. 

| 

! 

( a ) to any Civil or Criminal Court other 
than a High Court, or to any Revenue 
Court, or to any Collector or Magistrate, 
or other executive officer, except those 
mentioned in clauses ( b ) and (c) of this 
number. 

(b) to a Commissioner of Revenue, Cir- 
cuit or Customs or to any officer charged 
with the executive administration of a 
division, not being the Chief Revenue or 
Executive Authority ; 

(c) to a High Court, Chief Commis* 
sioner, Board of Revenue, or other Chief 
Controlling Revenue or Executive Autho- 
rity. 

One rupee. 

One rupee eiglft annas. 

Three rupees. 

1 1 . Memorandum of ap 
peal when the appeal is 
from an order inclusive of 
an order determining any , 
question under section 47 

(a) to any Civil Court other than a High 
Court, or to any Revenue Court, or Execu- , 
tive Officer other than the High Court or j 
Chief Controlling Revenue or Executive 
Authority ; 

One rupee. 

or section 144 of the Code 
of Civil Procedure, 1908, 
and is presented. 

(b) to a High Court or Chief Commis- 
sioner, or other Chief Controlling Execu- 
tive or Revenue Authority. 

Two rupees. 

12. Caveat 

.... 

Ten rupees. 

13. 

Omitted. 

.... 

14. Petition in a suit 
under the Native Converts’ 
Marriage Dissolution Act, 
1866. 


Five rupees. 

15. [Rep. Ad S of 1908.] 

• • • • 

.... 

16. [Rep. by Act 6 of 
1889, .S. 18 (1).] 

17. Plaint or memoran- . 
dum of appeal in a suit — 

(i) to alter or set aside a 
summary decision or order 
of any of the Civil Courts 
not established by Letters 
Patent or of any Revenue 
Court ; 


Fifteen rupees. 


E 
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Number. 


Proper Fees. 


(li) to alter or cancel j 
any entry in a register of I 
the names of proprietors of , 
revenue paying estates; I 

(iii) for relief under sec* 
tion 14 of the Religious 
Endowments Act, 1863, or 
under section 91 or section 
>92 of the Code of Civil 
Procedure. 1908. 

17-A. Plaint or memo- 
randum of appeal in a 
suit — 

(i) to obtain a declara- 
tory decree where no con- 
sequential Telief is prayed ; 

(ii) to set aside an award 

(iii) to obtain a declara' 
tion that an alleged adop- 
tion is invalid or never in 
fact took place or to ob- 
tain a declaration that an 
adoption is valid. 

17-B. Plaint or memo- 
randum of appeal in every 
suit where it is not possi- 
ble to estimate at a money 
value the subject-matter in 
dispute and which is not 
otherwise provided for by 
this Act. 

18. Application under 
section 17 or section 20 of 
the Second Schedule of 
the Code of Civil Proce 
dare, 1908. 

19. Agreement in writ- 
ing stating a question for 
the opinion of the Court 
under the Code of Civil 
Procedure, 1908. 

20. Every petition under 
the Indian Divorce Act, 
1869, except petitions un- 
der section 44 of the same 
Act, and every memoran- 
dum of appeal under sec- 
tion 55 of the same Act. 

21 . Plaint or memoran- 

dum of appeal under the 
Parsi Marriage and Divorce 
Act, i86<;. 


Fifteen rupees. 


Do. 


Do. 

Hundred rupees, if the 
value for purposes of juris- 
diction is less than ten 
thousand rupees ; five 
hundred rupees if such 
value is ten thousand ru- 
pees or upwards. 


Ten rupees. 

Fifteen rupees. 

One hundered rupees. 
Fifteen rupees. 


One hundred rupees. 


Twenty rupees. 


Do. 


When the plaint is presented to or the 
memorandum or appeal is against the 
decree of — 

a District Munsif’s Court or the City 
Civil Court. 

a District Court or a Sub-Court. 


When the plaint is presented to or the 
memorandum of appeal is against the 
decree of— 

a Revenue Court 

a District Munsif’s Court or the City 
Civil Court. 

a District Cour or a Sub-Court. 

When presented to a District Munsiff’s 
Court or the City Civil Court. 


, When presented to a District Court or a 
Sub-Court. 


G-THE COURT FEES (PUNJAB AMENDMENT) ACT (VII OF 1922). 

An Act to amend the Court Fees Acf, 1870, with reference to the scale of 
CoUrt-fees in the Punjab . 

WHEREAS it is necessary, to revise the' scale of Court-fees provided in the 
Court-fees Act, 1870, in its application to the Punjab, in 
Preamble. the frianner hereinafter appearing ; It is hereby enacted 

as follows ; — 
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Short title, extent and com 
mencement. 


1 . (1) This Act may be called THE COURT-FEES 
(Punjab Amendment) Act, 1922. 

(2) It extends to the Punjab. 

(3) It shall come into force on the such date as the Local Government may by 
notification appoint in this behalf. 

2 . (1) The Court-Fees Act, 1870, shall be ^amended 

Application of Act. in its application to the Punjab in the manner hereinafter 

provided. 

(2) The sections and Schedules hereinafter referred to by number mean the 
sections and Schedules respectively so numbered in the Court-Fees Act, 1870, unless 
it shall appear to the contrary. 

3 . In section 4 the word c ‘one ” shall be substituted 

Amendment of S. 4. f or the word “ two ” between the word “of ” and the word 

“ or 

4 . In section 18 between the word “ of ” and the word “ unless ” for the words 
Amendment of S. 18. “eight annas” the words “one rupee” shall be substituted. 

Amendment of Schedule l, 5 . (1) In the third column of Article 1 of Schedule 

Article 1. I 

(a) for the words “ six annas ” opposite the first entry in the second column, 
the words “ nine annas 99 shall be substituted ; 

(h) for the words “six annas ” opposite the second entry in the second column, 
the words “ nine annas ” shall be substituted ; 

(c) for the words “ twelve annas ” opposite the third entry in the second 
column, the words “ one rupee two annas ” shall be substituted ; 

( d ) for the words “five rupees” opposite the fourth entry in the second column 
the words “ seven rupees eight annas 99 shall be substituted ; 

(e) for the words “ ten rupees ” opposite the fifth entry in the second column, 
the words “ fifteen rupees ” shall be substituted ; 

(/) for the words “ fifteen rupees ” opposite the sixth entry in the second 
column, the words “twenty-two rupees eight annas 99 shall be substituted ; 

(g) for the words “ twenty rupees ” opposite the seventh entry in the second 
column, the words “ thirty rupees ,9 shall be substituted : 

(h) for the words “ twenty rupees 99 opposite the eighth entry in the second 
column, the words “ thirty rupees ” shall be substituted ; 

(t) for the words “ twenty-five rupees ” opposite the ninth entry in the second 
column, the words “ thirty rupees” shall be substituted. 

(2) The provisoes to the maximum, after the ninth entry in the second column 
of the said article in the same schedule, shall be omitted. 

6. Article 13 of Schedule I which was repealed by the Punjab Courts (Amend- 
ment) Act, 1912, in so far as it affected the Punjab is 
hereby re-enacted, save that for the words “ Chief Court 
in the Punjab,” the words “ High Court of Judicature at 
Lahore,” for the figures “ 70 ” the figures “ 44 ”, and the figures “ 1884 ” the figures 
1918 99 shall be substituted, and the words and figures “ as amended by the Punjab 
Courts Act, 1899, 99 shall be omitted. 

7 . For the table of rates of ad valorem fees leviable 
Amendment of table of on the institution of suits set forth at the end of Sche- 
rates of ad valorem fees. dule I, the table set forth in the schedule to this Act shall 

be substituted. 

8. In Article 1 of Schedule II — 

(1) For the words “ one anna*' in the third column 
Ar^ e ^ dm ? ntof a ) ci l C f«i e /A^ opposite clause (a) in the second column, the words “ two 

annas shall be substituted, 

(2) for the words “ eight annas “ in the third column opposite clause (c) in the 
second column, the words “ one rupee 99 shall be substituted ; 


Re-enactment and amend 
ment of Schedule I, Article 13 
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Amendment of Schedule II, 
Article i, clause (d) 


( 3 ) for clause ( d ), in the second column and the 
corresponding entry in the third column shall be substi- 
tuted the following clause and entries, namely : — 

{d) When presented to the High Court — 

(/) Under the Indian Companies Act, 1913, for winding up a Com* One hundred rupees, 
pany. 

(j/) Under the same Act for taking some other judicial action.. Five rupees. 

(;*'*) In all other cases .. Two rupees. 

Amendment of Schedule II, 9. In the third column of Articles 4 , 5 and 7 respec- 

Articles 4, 5 and 7. tively of Schedule II — 

for the words “eight annas” the words “ one rupee” shall be substituted. 

Amendment of Schedule II, 10. In the third column of Article 10 of Schedule 

Article 10, clause {a). II— 

for the words “ eight annas ” opposite clause (a) in the second column, the 
words “one rupee” shall be substituted. 

Amendment of Schedule II, 11 . In the third column of Article II of Schedule 

Article 1 1 , clauses (#) and (6). JJ — 

( 1 ) for the words “ eight annas ” opposite clause ( a ) in the second column, the 
words “ one rupee” shall be substituted; 

( 2 ) for the words “ two rupees ” opposite clause ( b ) in the second column, the 
words “four rupees” shall be substituted. 

12 . The following new article with the corresponding entry in the third column 
shall be added to the first column of Schedule II, 

New Article to Schedule II. name jy 

2 2. Plaint or memorandum of appeal in a suit by a reversioner under Twenty rupees, 
the Punjab Customary Law for a declaration in respect of an aliena- 
tion of ancestral land. 

SCHEDULE. 

Table of rates of ad valorem fees leviable on the Institution of 

Suits. 

When the amount 
or value of the 
subject-matter 
exceeds. 

Rs 

S 
10 
IS 
20 
25 

30 

35 ' 

40 

45 
SO 
55 
60 
65 
70 

75 

80 

85 

90 

95 
100 
no 
120 

130 




When the amount 



But does not 
exceed. 

Proper Fee. 

l or value of the 
subject-matter 

But does not 
exceed. 

Proper Fee, 



exceeds. 



Rs. 

Rs. A. 

Rs 

Ks. 

Rs. a. 

5 

0 9 

140 

150 

16 14 

10 

1 2 

150 

160 

18 0 

15 

1 1 1 

160 

170 

19 2 

20 

2 4 

170 

180 

20 4 

25 

2 13 

180 

190 

21 6 

30 

3 6 

190 

200 

22 8 

35 

3 15 

200 

210 

23 10 

40 

4 8 

210 

220 

24 12 

45 

5 1 

220 

230 

25 14 

50 

5 10 

230 

240 

27 0 

55 

6 3 

240 

250 

28 2 

60 

6 12 

250 

260 

29 4 

65 

7 5 

260 

270 

30 6 

70 

7 14 

270 

280 

3 i 8 

75 

8 7 

280 

290 

32 10 

80 

9 0 

290 

300 

33 12 

85 

9 9 

300 

3 io 

34 14 

90 

10 2 

3 io 

320 

36 0 

95 

TO II 

320 

330 

37 2 

100 

II 4 

330 

340 

38 4 

no 

12 6 

340 

350 

39 6 

120 

13 8 

350 

360 

40 8 

130 

14 10 

360 

370 

41 10 

T40 

IS 1* 

370 

380 

42 12 


Sch. IX. Art. 22 . — As to the meaning of • ancestral land’, see 106 I. C. 817. 
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When the amount 
or value of the 
subject-matter 
exceeds. 

But does not 
exceed. 

Proper Fee. 

When the amount 
or value of the 
subject-matter 
exceeds. 

But does not 
exceed. 

Proper Fee. 

Rs. 

Rs. 

< 

m 

& 

Rs. 

Rs. 

Rs. A. 

3 $o 

390 

43 14 

1,400 

1,500 

150 0 

390 

400 

45 0 

1,500 

1,600 

1 57 8 

400 

410 

46 2 

1 600 

1 ,700 

165 0 

410 

420 

47 4 

1,700 

2,800 

172 8 

420 

430 

48 6 

1,800 

1,900 

180 0 

430 

440 

49 8 

1 ,900 

2,000 

1S7 8 

44 0 

430 

50 10 

2,000 

2,100 

195 0 

4 SO 

460 

Si 12 

2,100 

2,200 

202 8 

460 

470 

52 14 

2,200 

2,300 

210 0 

470 

480 

54 0 

2,300 

2,400 

217 8 

480 

490 

55 2 

2,400 

2,500 

225 0 

490 

3 °° 

56 4 

2,500 

2,600 

232 8 

s°° 

5 IQ 

37 6 

2,600 

2,700 

240 0 

510 

320 

58 8 

2,700 

2,800 

247 8 

320 

330 

39 10 

2,800 

2,900 

235 0 

51 ° 

540 

60 12 

2,900 

3,000 

262 8 

540 

550 

61 14 

3,000 

3,100 

270 0 

35 ° 

560 

63 0 

3,100 

3.200 

2 77 8 

360 

570 

64 2 

3,200 

3 , 3 oo 

285 0 

57 ° 

580 

63 4 

3.300 

3,400 

292 8 

380 

590 

66 6 

3,400 

3 ,Soo 

300 0 

590 

600 

67 8 

3,500 

3,600 

307 8 

600 

610 

68 10 

3 600 

3 , 7 oo 

3*3 0 

610 

620 

69 12 

3.700 

3,800 

322 8 

620 

630 

70 14 

3,800 

3,900 

33 o 0 

630 

640 

72 0 

3,900 

4,000 

337 8 

640 

650 

73 2 

4,000 

4,100 

345 0 

65° 

660 

74 4 

4,100 

4,200 

352 8 

660 

670 

75 6 

4,200 

4,300 

360 0 

670 

6S0 

76 8 

4,300 

4,400 

367 8 

680 

690 

77 10 

4,400 

4,500 

375 0 

690 

700 

78 12 

4,^00 

4,600 

382 8 

700 

710 

79 14 

4,600 

4,700 

390 0 

710 

720 

81 0 

4.700 

4,800 

397 8 

720 

730 

8 1 2 

4,800 

4,900 

405 0 

730 

740 

82 4 

4.900 

5 000 

412 8 

740 

750 

83 6 

1 5,000 

5,250 

427 8 

750 

760 

84 8 

5,250 

5,500 

44 2 8 

760 

77 0 

85 10 

5 , 5 oo 

5 , 75 o 

457 8 

770 

780 

86 12 

5,750 

6,000 

472 8 

780 

790 

8 7 M 

6.000 

6,250 

487 8 

790 

800 

89 0 

6,250 

6,500 

502 8 

800 

810 

90 2 

6,500 

6,750 

517 8 

810 

820 

91 4 

6,750 

7,000 

532 8 

820 

830 

92 6 

7,000 

7 , 23 ° 

547 8 

830 

840 

93 8 

7,250 

7.500 

562 8 

840 

830 

94 10 

7,500 

7 , 75 o 

577 8 

850 

860 

95 12 

7,750 

8,000 

592 8 

860 

870 

96 14 

8,000 

8,250 

607 8 

870 

880 

98 0 

8,250 

8,500 

622 8 

880 

890 

99 2 

8,500 

8,750 

637 8 

890 

900 

loo 4 

8,750 

9,000 

652 8 

900 

QIO 

101 6 

9,000 

9-250 

6 67 8 

910 

920 

J02 8 

9,250 

9,500 

682 8 

920 

930 

103 10 

9,500 

9,750 

697 8 

930 

940 

104 12 

9 , 75 o 

10,000 

712 8 

940 

950 

105 14 

10,000 

10,500 

735 0 

9<;o 

960 

107 0 

10 500 

1 1 ,000 

7 S 7 8 

960 

9 T 0 

108 2 

1 1 ,000 

1 1 ,500 

78O O 

070 

980 

109 4 

11,500 

12,000 

802 8 

980 

900 

iro 6 

12,000 

12,500 

825 0 

990 

r ,000 

r 1 1 8 

12,500 

13,000 

847 8 

1 ,000 

1,100 

120 0 

13.000 

13,50° 

870 0 

J.IOO 

1,200 

127 8 

13,500 

1 4,000 

892 8 

1,200 

1,300 

J 35 0 

14,000 

14,500 

91.5 0 

1,300 

1,400 

142 8 

M.soo 

15,000 

9.37 » 
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Whtn the amount 

or value of the But does not p roper Fee% 
subject-matter exceed. v 

exceeds. 


Rs. 

Rs. 

1 

Rs. A. I 

Rs. 

Rs. 

Ra. , 


15,000 

I 5 . 5 00 

960 

0 

1,50,000 

i. 55 »ooo 

2.392 

8 

15,500 

16,000 

982 

8 

i,SS»°oo 

1,60,000 

2,422 

8 

ib, 000 

16,500 

1,005 

0 

1,60,000 

1 ,65,000 

2,452 

8 

16,500 

17,000 

1,027 

8 

1,65,000 

1,70,000 

2,482 

8 

17,000 

I 7 > 5 °° 

1,050 

0 

1,70,000 

i,75.ooo 

2.512 

8 

17,500 

18,000 

1,072 

8 

1,75,000 

1 ,80,000 

2,542 

8 

1 8,000 

18,500 

1,095 

0 

1,80,000 

1,85 000 

2.572 

8 

18,500 

19, coo 

I,H 7 

8 

1 ,85,000 

I ,Q 0,000 

2,602 

8 

19,000 

19,500 

1,140 

0 

1 ,90,000 

1 ,95 ,000 

2,632 

8 

19,500 

20,000 

1,162 

8 

1,95,000 

2,00,000 

2,662 

8 

20,000 

21,000 

1,192 

8 

2, o:\oco 

2,0 5,000 

2 692 

8 

21,000 

22,000 

1,222 

8 

2,05 000 

2,10,000 

2,722 

8 

22,000 

23,000 

1,252 

8 

2, 10,000 

2,15,000 

2,752 

8 

23,000 

24,000 

1,282 

8 

2,15 ,oco 

2,20,000 

2,782 

8 

24,000 

25,000 

1,312 

8 

2,20,000 

2,25,000 

2,812 

8 

25,000 

26,000 

1,342 

8 

2,25,000 

2,30,000 

2,842 

8 

26,000 

27,000 

1,372 

8 

2,30,000 

2,35 OOO 

2,872 

8 

27,000 

28,000 

1,402 

8 

2,35.000 

2,40,000 

2,902 

8 

28,000 

29,000 

I > 43 2 

8 

2,40,000 

2,45,000 

2,932 

8 

29,000 

30,000 

1.462 

8 

2 , 45,000 

2,50,000 

2,962 

8 

jO,;oo 

32,000 

1,492 

8 

2,50,000 

2,55,000 

2,992 

8 

32,000 

34,000 

1,522 

8 

2, 55 - 000 

2,60,000 

3,022 

8 

34,000 

36,000 

i,S^ 2 

8 

2,60,000 

2,65.000 

3.052 

8 

36,000 

38,000 

1,582 

8 

2,65,000 

2,70,000 

3.082 

8 

38,000 

40,000 

1,612 

8 

2,70,000 

2,75 OOO 

3.112 

8 

40.000 

42,000 

1,642 

8 

2 , 75 ’°°° 

2,80.000 

3.142 

8 

42,000 

44,000 

1,672 

8 

2 80.000 

2,85,000 

3,172 

8 

44 ,oco 

46,000 

1,702 

8 

2,85,000 

2,90,000 

3,202 

8 

46,000 

48,000 

1,732 

8 

2.00,000 

2,95,000 

3.2^2 

8 

48,000 

50,000 

1 ,762 

8 

2,9 5,000 

3,00,000 

3,?62 

8 

50,000 

55 ’°°° 

1,792 

8 

3,00,000 

3,05,000 

3.292 

8 

55,000 

60,000 

1,822 

8 

3,05,000 

3,10,000 

3-322 

8 

6o,oco 

65 ,coo 

1,852 

8 

3,10,000 

3.15.000 

3.352 

8 

65,000 

70,000 

1.882 

8 

1 3,15,000 

3,20,000 

3 - 3^2 

8 

70,000 

75, ooo 

1 ,912 

8 

3-20,000 

3,25,000 

3,412 

8 

75,000 

80,000 

1,942 

8 

3,25,000 

3 30,000 

3.442 

8 

80,000 

85,000 

1,972 

8 

3,30,000 

3 . 35 .ooo 

3-472 

8 

85,000 

90,000 

2,002 

8 

3-35 ooo 

3,40,000 

3.502 

8 

90,000 

95 ’°°° 

2,032 

8 

3,40,000 

3.45 ooo 

3.532 

8 

95,000 

1 ,00,000 

2,062 

8 

T, 45, OOO 

3,50,000 

7 , ^'2 

8 

1,00,000 

1,05,000 

2.092 

8 

3 , 50,000 

3 . 55 -ooo 

3 »S 9 2 

8 

1,05 ,000 

1 ,10,000 

2,122 

8 

3 - 55.000 

3,60.000 

3.622 

8 

1 ,10,000 

1,15,000 

2,152 

8 

3.60 000 

3,65,000 

3-652 

8 

1,15,000 

1,20,000 

2.l82 

8 

3,65,000 

3,70,000 

3.682 

8 

1,20,000 

1,25,000 

2,212 

8 

3,70,000 

3,75.000 

3 . 7«2 

8 

1,25,000 

1,30,000 

2,242 

8 

3 . 75 . 0 °° 

3,80,000 

3.742 

8 

1 ,30,000 

1,35,000 

2,272 

8 

3,80,000 

3,85,000 

3.772 

8 

1,35,000 

r ,40,000 

2,302 

8 

3,8 5 ,000 

3,90,000 

3,802 

8 

1 ,40,000 

1 ,45,000 

2,332 

8 

3,90,000 

3,95,000 

5 . 8 32 

8 

1,45,000 

1 ,50,000 

2,362 

8 

3 . 95.000 

4,00,000 

3,862 

8 


And when ihe amount or value of the subject-matter exceeds Rs. 4,00,000 the 
proper fee leviable shall be Rs. 3,862 annas 8 plus Rs. 30 for each five thousand 
rupees or part thereof in excess of Rs. 4,00,000. 

H— THE UNITED PROVINCES COURT-FEES (AMENDMENT) ACT (III OF 1923). 

Passed by the Legislative Council of the Governor of the Uniied 

Provinces. 

An Act further to amend the Court-Fees Act, 1870, in its application to the 

United Provinces . 

WHEREAS it is expedient further to amend the Court-Fees Act, 1870, in its 
application to the United Provinces ; it is hereby enacted as follows : — 


When the amount 

or value of the But does not p roper Fee< 
subject-matter exceed. v 

exceeds. 



S.S] THE UNITED PROVINCES COURT-FEES (AMENDMENT)jACT (ill OF 1923); xxxi* 

Title, extent, commence- 1 . (1) This Act may be called The UNITED PRO 

ment and duration. VINCES COURT-FEES (AMENDMENT) ACT, 1923. 

(2) It extends to the territories for the time being administered by the Local 
Government of the United Provinces. 

(3) It shall come into force on May ist, 1923, and shall continue in force for 
the period of one year only. 

2 . To section 6 of the Court-Fees Act, 1870, here* 
° f sectlon 6 of inafter referred to as “ the said Act ” the following 
I O proviso shall be added, namely: — 

“ Provided that where such document relates to any suit, appeal or other pro* 
ceeding under the Oudh Rent Act, 1886, the Agra Tenancy Act, 1901, or the United 
Provinces Land Revenue Act, 1901, the proper fee shall be three-quarters of the fee 
indicated in either of the said schedules, except where the document is of any of the 
kinds specified as chargeable in the first schedule and the amount or value of the sub- 
ject-matter of the suit, appeal or proceeding to which it relates [* * *] exceed [* * *J 
Rs. 500.” 

[Provided further that the fee payable in respect of any such document as is 
mentioned in the foregoing proviso shall not be less than that indicated by either of 
the said schedules before the commencement of the United Provinces Court-Fees 
(Amendment) Act, 1923.] 

Amendment of section 7 of 3 , For clause (ix) of section 7 of the said Act, the 

Act VII of 1870. following clauses shall be substituted, namely, — 

“ (ix) In suits against a mortgagee for the recovery of the property mortgaged 
— according to the principal money expressed to be secured by the instrument of 
mortgage : 

(ix-a) In suits by a mortgagee to foreclose the mortgage, 

or where the mortgage is made by conditional sale, to have the sale declared 
absolute — \ 

according to the amount claimed by way of principal and interest, or the value 
of the property, whichever is less.” 

Amendment of Schedule I 4 . In Schedule I to the said Act the following 

to Act VII of 1870. amendments shall be made, namely, — 

(1) In Article 1 for the entries in the second and third columns the entries 
shown in the first and second columns of Schedule A fo this Act shall be substituted. 

(it) In Article 6 for the words “ four ” “ eight ’’ and “ one rupee ” in the 
third column the words “ six ”, “twelve ” and “ one rupee eight annas,” respectively, 
shall be substituted. 

(iit) In Article 7 for the words “ eight ” and “ one rupee ” in the third column 
the words “ twelve ” and “ one rupee eight annas”, respectively, shall be substituted. 

(tv) In Article 8 for the words “ the amount of the duty chargeable on the 
original ” and “eight ” in the third column the words “ one-and-a-half times the 
amount of the duty chargeable on the original ” and “twelve”, respectively, shall 
be substituted. 

(v) For the table of ad valorem fe~s leviable on the institution of suits the 
table shown in Schedule B to this Act shall be substituted. 

Amendment of Schedule II 5 . In Schedule II to the said Act the following 

to Act VII of 1870. amendments shall be made, namely, — 

(%) In Article 1 for the words “ one anna,” “ eight annas,” and “one rupee ” 
in the third column the words “ two annas,” “ twelve annas ”, and “ one rupee and 
eight anrjas,” respectively, shall be substituted. 

(it) In Article i-A for the words “twelve annas” in the third column the words 
“one ruppe two annas” shall be substituted. 

See. 2 , lit provlio. — The word ‘‘does not S. 2 (1). 
exceed Ks. 200 or ” and the words “ the value , Bee. 2 , 2 nd proviso. — This Proviso was added 
of” were omitted by U P. Act VII of 1923, by U. P. Act VII of 1923, S. 2 (2). 
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’ (tii) Irt Articles 5, 6 and 7 for the word “eight” in the third column the word 
‘‘twelve” shall be substituted. 

(iv) In Article 11 for the word “eight” in the third column the word “ twelve” 
shall be substituted. 

(v) The bracket opposite Articles 12 and 13 in the second column shall be 
omitted and for Article 12 the following shall be substituted, namely, — 

Where the amount or value of the pro* 

*‘12 Caveat. perty in respect of which the caveat is 

lodged — 

(a) does not exceed five thousand rupees. Five rupees. 

( b ) exceeds five thousand rupees Ten rupees." 

(vi) In Article 14 for the words “five rupees” in the third column the words 
“seven rupees eight annas” shall be substituted. 

(vii) For Article 17 the following shall be substituted, namely, — 


“17. Plaint or memorandum of appeal in each of ' the 
following suits . — 

(i) To alter or set aside a summary decision or order of 
any of the Civil Courts not established by Letters Patent or 
of any Revenue Court. 

(ii) To alter or cancel any entry in a register of the names 
of proprietors of revenue paying estates. 

(iii) To obtain a declaratory decree where no consequen- 
tial relief is prayed. 

(iv) To set aside an award. 

(v) To set aside an adoption. 

(vi) Every other suit where it is not possible to estimate at 
a money-value the subject-matter n dispute, and which is 
not otherwise provided for by this Act. 


Ten rupees. 
Do. 


Do. 


Do. 


Do. 

Do. 

Fifteen rupees. 


(mV) In Articles 18 and 19 for the word “ten” in the third column the word 
“fifteen” shall be substituted. 

(/a) In Articles 20 and 21 for the word “twenty” in the third column the word 
“thirty” shall be substituted. 


SCHEDULE A. 

When the amount or value of the subject-matter in dispute does not 
exceed five rupees. 

When such amount or value exceeds five rupees, for every five rupees, 
or part thereof in excess of five rupees, up to one hundred rupees. 

When such amount or value exceeds one hundred rupees, for every 
ten rupees, or part thereof, in excess of one hundred rupees, up to two 
hundred rupees. 

When such amount or value exceeds two hundred rupees but does not 
exceed two hundred and ten rupee*. 

When such amount or value exceeds two hundred and ten rupees, for 
every ten rupees, or part thereof, in excess of two hundred and ten 
rupees, up to one thousand rupees. 

When such amount or value exceeds one thousand rupees but does 
not exceed one thousand one hundred rupees. 

When such amount or value exceeds one thousand one hundred 
rupees, -Tor every one hundred rupees, or part thereof, in excess of one 
thousand one hundred rupees, up to seven thousand five hundred rupees. 

When such amount or value exceeds seven thousand five hundred 
rupees, for every two hundred and fifty rupets, or part thereof, in excess 
of seven thousand five hundred rupees, up to ten thousand rupees. 

When such amount or value exceeds tea thousand rupees, for every 
five hundred rupees, or part thereof, in excess of ten thousand rupees, 
up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand rupees, for 
every one thousand rupees, or part thereof, in excess of twenty thousand 
rupees, up to fifty thousand rupees. 

When such amount or value exceeds fifty thousand rupees, for every 
five thousand rupees, or part thereof, in excess of fifty thousand rupees. 

Provided that the maximum fee leviable on a, plaint or memorandum 

appeal shall be four thousand five hundred rupees. 


Six annas. 

Do. 

Twelve annas. 

Twenty-one rupees. 
Fourteen annas. 

One hundied rupees. 

Seven rupees eight annas. 

Fifteen rupees. 

Twenty- two rupees eight 
annas. 

Thirty-rupees. . 

Thirty-seven rupees weight 
annas* 



THE united provinces court-fees (amendment) act. xli 


SCHEDULE B. 


Table of rates of ad valorem fees leviable on the institution of suits. 


When the amount 
or value of the But does not 
Subject-matter exceed, 

exceeds. 


Proper Fee. 


When the amount 
or value of the But does not 
subject-mattei exceed, 

exceeds. 


Proper Fee. 


Rs, 

Rs. 

Rs. , 

A. 

Rs. 

Rs. 

Rs. 

A. 

. . 

5 

0 

6 

S2C 

530 

49 

0 

5 

10 

012 1 

530 

540 

49 

14 

IO 

RS 

1 

2 

540 

550 

50 

12 

i.S 

20 

1 

8 

550 

560 

Si 

IO 

20 

25 

1 14 

560 

S 7 ° 

52 

S 

2 5 

30 

2 

4 

570 

580 

53 

6 

30 

35 

2 ’O 

5 ,v ° 

590 

54 

4 

35 

40 

5 

0 

59 ° 

600 

55 

2 

40 

45 

3 

6 

600 

610 

5 b 

O 

45 

SO 

3 1 

2 

610 

620 

5 b 

14 

50 

55 

4 

2 

f.20 

630 

57 

12 

55 

60 

4 

8 

63O 

646 

58 

IO 

60 

65 

4 1 

'4 i 

640 

650 

59 

8 

<>S 

70 

5 

4 

()SO 

( 60 

60 

6 

7 ° 

75 

S 1 

10 j 

660 

670 

61 

4 

75 

So 

6 

O 1 

670 

680 

62 

2 

So 

«S 

6 

6 ! 

680 

690 

63 

0 


90 

6 

1 2 

690 

700 

b 3 

U 

90 

95 

7 

2 

700 

710 

64 

12 

95 

100 

7 

8 

710 

720 

bS 

10 

100 

1 10 

8 

-t 

720 

730 

66 

8 

1 <0 

1 20 

9 

0 

730 

740 

b 7 

6 

j 20 

130 

9 

12 

740 

750 

68 

4 

130 

1 40 

10 

8 

750 

y( 0 

69 

2 

i^o 

iso 

1 1 

4 

700 

770 

70 

0 

150 

IDO 

12 

0 

770 

780 

70 

M 

j6o 

170 

1 2 

1 2 

780 

790 

71 

1 2 

170 

180 

1 3 

8 

700 

800 

72 

10 

1S0 

IQO 

14 

4 

800 

810 

73 

8 

190 

200 

15 

0 

810 

820 

74 

6 

200 

2 10 

2 i 

0 

820 

830 

75 

4 

210 

220 

2 f 

14 

830 

840 

76 

2 

220 

2 30 

22 

12 

840 

8ro 

77 

0 

230 

24O 

2 ] 

10 

850 

860 

77 

14 

240 

-SO 

24 

8 

860 

870 

78 

12 

250 

260 

25 

6 

870 

880 

79 

IO 

260 

27O 

2 ') 

9 1 

88 0 

890 

80 

8 

270 

280 

27 

2 

890 

900 

81 

6 

2 So 

2QO 

28 

O 

900 

9 1 0 

82 

4 

?()0 

300 

2-S 

14 

910 

920 

83 

2 

500 

310 

20 

I 2 

920 

930 

84 

c 

310 

320 

5 ° 

IO 

930 

940 

84 

14 

320 

330 

V 

8 

9‘|0 

95 ° 

85 

1 2 

530 

340 

32 

6 

950 

960 

86 

10 

340 

350 

33 

4 

960 

970 

87 

8 

15° 

300 

34 

2 

970 

9 >o 

88 

6 

360 

}?o 

35 

0 

980 

990 

89 

4 

370 

380 

35 

14 

990 

1 ,000 

90 

2 

3 «o 

3,0 

3 b 

1 2 

I ,OCO 

1 ,100 

100 

0 

39 ° 

400 

37 

1 0 

1 ,100 

1 ,200 

107 

8 

400 

410 

38 

8 

1 ,2CO 

I ,300 

115 

0 

410 

420 

39 

6 

1 , 300 

I ,400 

122 

8 

4 20 

430 

40 

4 

I ,400 

1,500 

130 

0 

43 ° 

440 

4 f 

2 

I.5OO 

1 ,Coo 

1.37 

8 

440 

4 S° 

42 

0 

I ,600 

1 ,700 

M 5 

0 

450 

460 

42 

M 

1,700 

1,800 

*S 2 

8 

460 

470 

43 

1 2 

1 ,Soo 

1 ,900 

160 

0 

470 

480 

44 

10 

1 , ,co 

2,000 

167 

8 

480 

490 

45 

8 

2 ,000 

2,100 

*75 

0 

490 

300 

46 

6 

2,100 

2,200 

182 

8 

500 

Sio 

47 

4 

2,200 

2,300 

190 

0 

St° 

520 

48 

2 

2,300 

2,400 

197 

8 


F 
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When the amount 




| When the amount 




or value of the 

Rut does not 

Proper 


or value of the 

But does not „ __ 


subject matter 

exceed. 

tee 

subject-matter 

exceeds. rroper 

r £Ct 

. exceeds. 
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